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35 L. D., 399

Bladstleet et al. v. Rehm (21 L. D 30) ;
.reversed on review, id., 544.

Brady v. Southern' Pacific R. R. Co. (5
L. D., 407 and 658) ; everruled, 20 L. D.,
- 259, . .

*Brown, Joseph T. (21 L. D., 47) ;. over-
ruled, 31 L. D., 222,
Simpson, 35 L. D., 399.)

Brown o. Cagle (30 L. D., 8); vacated on
review, 30 L. D,, 148, .

Bundy ». Livingston (I L. D,, 152) ; over-
ruled, 6 L. D., 284,

(3 L. D., 386);

695) ;. modified,

(23 L. D, 462) ;

(See Lawrence W. .

- Burkholder ». Skagen (4 L. D, 166) ; over-
ruled, 9 I, D., 158. -

Buttery ». Spwut (2 L. D., 298); over-
ruled, 5 L. D., 591.

Cagle ». Mendenhall (20 L. D., 447) ; over-
ruled, 23 L. D., 533. °

Cain et ¢l. ». Addenda Mining Co. (24 L.
D., 18); vacated on review, 29 L. D,
62,

California and Oregon Land Co. (21 L. D.,
344) ; overruled, 26 L. D., 453,

California, State of (14 L. D., 253); va-
cated on review, 23 L. D., 230, i

California, State of (15 L. D., 10);
ruled, 23 L. D., 423.

California, State of (19 L. D, 585) ; ova-
cated on review, 28 L. D., 57.

California, State of (22- L..D., 428) ; over-
ruled, 32 L. D., 34.- .

California, State of, v. Mocecettini (19 L.
D., 359) ; overruled, 81 L. D., 335.

California, State of, ». Pierce (3 C. L. O.,

~118) ; modified, 2 L. D., 854.

California, State of, ». Smith (5 L. D,
543) ; overrnled, 18 L. D., 343,

Call ». Swaim (3 L. D., 46) ; overruled, 18
L. D., 373.

Cameron Lode (13 L. D., 369); overruled,
25 L. D., 518.
Camplan v». Northern Pacific R. R. Co, (28
L. D., 118) ; overruled, 29 L. D., 550.
Case v. Church (17 L. D.,, 578) ; overruled,
26 L. D., 453.

Castello. ©. Bonnie (20 L. D.,  311); over-
ruled, 22 L. D., 174. i

Cawood v». Dumag (22 L, D., 585); va-
cated on review, 25 L. D., 526,

Central Pacific R. R. Co. ». Orr (2 L. D.,
525) ; overruled, 11 L. D., 445, .

Chappell ». Clark (27 L. D 334) 3 modi-
fied, 27 L. D., 532,

Childress et al. v. Smith. (15 L. D., 89);
overruled, 26 L. D., 453.

Christofferson,. Peter (3 L. D., 329); modi-
fied, 6 L. D., 284, 624. ~

Claflin v. Thompson (28 L. D., 279) : over-
ruled, 29 L, D., 693. :

over-

Colorado, State of (7 L. D 490) 5 over-

ruled, 9 L. D., 408, .
Cooper, John W. (15 L. D, 285) ;. over-
. ruled, 25 L, D., 113,
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Corlis ». -Northern Pacific R. R. Co.
L. D., 265) ; vacated on review, 26 L. D.,
652,

Cornell ». Chxltou (1 L. D, 153);
ruled, 6 L. D., 483.

Cowles ». Huff (24 L. D., 81); modified,
28 L. D., 515.

~Cox, Allen H. (30 L. D., 90, 468) ; vacated
on review, 31 L. D,, 114

Crowston ». Seal (5 L. D., 213); over-

" ruled, 18 L. D., 586.

Culligan v. -State of Minnesota: (34 L. D.,
22) : modified on review, 34 L. D., 151.

" over-

Dakota Central R, R. Co v. Downey (8 L..

D., 115) ; modified, 20 L. D., 131.

Dennison. & Willits (11 C. L. O,
overruled, 26 L. D., 123.

Devoe, Lizzie A. (5 L. D., 4); modlﬁed 5
L. D., 429,

Dickey, Ella I. (22 L. D., 351) ;. overruled,
32 L. D., 831.

Dowman v. Moss (19 L. D., 526) ; over-
ruled, 25 L. D., 82.

Dudymott . Kansas Pacific B. R. Co. (5
€. L. 0.,'69) ; overruled, 1 L. D., 345,
Dysart, Francis J. (23 L. D., 282) ; modi-

fied, 25 L. D., 188.

261);

Tagton, Francis E. (27 L. D., 600); over-
ruled, 30 L, D., 855,

# Blliott ». Ryan (7 L. D., 322);
ruled, 8 L. D., 110,

Fmblen ». Weed (16 L. D., 28) H ovemuled
17 L. D., 220.

Epley ». Tuck (8 L. D, 110) ,_overruled, 9

over-

L. D., 359. .
Ewing v». Rickard (1 L. D., 146); over-
ruled, 6 L. D., 483.

Falconer v. Price (19 L. D., 167); over-
ruled, 24 L. D., 264,

Ferrell et al. v. Hoge et ¢l. (18 L. D., 81);

overruled, 25 L. D., 351.

Fette ». Christiansen (29 L. D., 710) ; over-

" ruled, 34 L. D., 167.

ish, Mary (10 L. D, 606); modified, 13
1. D, 511.

Fitch ». 8ioux City and Pac:ﬁc R. R. Co.
(216 L. and R., 184); overruled, 17 L.
D., 43.

Fleming v. Bowe (13 L. D., 78) ; overruled,
23 L. D., 175.

Florida Mesa Diteh Co. (14 L. D., 265) ;
overruled, 27 L. D., 421. : .
Florida. Railway and Navxgatlon Co. .
Miller (3 L. D., 324) ; modified, 6 L. D.,

716 ; overruled, 9 L. D., 237.

Florida, State of (17 L. D., 355) ; reversed
on review, 19°L. D., 76.

Forgeot, Margaret (7 L. D, 280)
ruled, 10 L. D., 629,

Fort Boise Hay Reservation (6 L. D, 16);
overruled, 27 L. D., 505.

Freeman ». Texas Pacxﬁc R. R. Co. (2 L.
D., 550) ; overruled, 7 L. D., 18.

over-

(23~

- Herrick, Wallace H.
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Galliber, Marie (8 C. L. O., 57) ; overruled,
1 L. D, 17.

Garrett, Joshua (2 C L. 0., 1005) ;. over-
ruled, 5 L. D., 158.

Gates ». California and Oregon R. R. Co.
(5 C. L. 0,, 150) ; overruled, 1 L. D., 336.

Gauger, Henry (10 L. D, 221); oveu-uled
24 L. D., 81.

Gohrman #». Ford (8 . L. 0.,,6); over-
ruled, 4 L. D., 580.

Goldstein v. Juneau Townsite (23 L. D.,
417) ; vacated and annulled, 31 L, D., 88:

Gowdy v. Connell (27 L. D., 56) ; vacated
on review, 28 L. D., 240,

Gowdy v. Gilbert (19 L. D 17) ; ovemuled
26 L. D., 453,

Gowdy et ¢l. v. Kisimet Gold Mining Co. (22
L. D., 624) ; modlﬁed on review, 24 L. D.,
191,

Grampian Lode (1 L. D., 544); overruled;
25 L. D., 495.

Gregg et al. v. State of Colorado (15'L. D,,
151) ; modified, 30 L. D, 310.

Grinnell-v.. Southern Pacxﬁc R. R. Co. (22
L. D., 438) ; vacated on review, 23 L. D., -
489.

Ground Hog Lode ». Parole and Morning
Star Lodes (8 L. D., 430) ; overruled, 84
1. D., 568.

Gulf and Ship Island R. R. Co. (16 L. D.,
236) ; modified on review, 19 L. D., 534,

Hansbrough, Henry C. (5 L. D.,

overruled, 29 L, D., 59.

155) ;

" Hardee, D. €. (7 L. D, 1) ; overruled, 29

L. D., 698. ,
Hardee ». United States (8 L. D., 391; 16
L. D., 499) ; overruled, 29 L. D., 698.-

-Hardin James A, (10 L. D., 318) ; recalled

and revoked, 14 L. D,, 233.

Harrison, Luther (4 L. D., 179) ; overruled,
.17 L. D., 216. .

Harrigson, W. R. (19 L. D., 299); over-
ruled, 33 L. D., 539.

Hastings and Dakota Ry. Co. ». Christen--
son et al. (22 L. D., 257) ; overruled, 28
L. D, 572, .

Hayden ». Jamison (24 L .D., 403); va-

" cated on review, 26 L. D., 373.

Heilman ». Syverson (15 L. D., 184) ; over-
ruled, 23 L. D., 119, _

(24 L. D., 28); over-

ruled, 25 L. D.,, 113.

‘Hickey, M. A., and Edward (8 L. D., 83),

modified, 5 L D., 2586,

Holden, Thomas A. (16 L. D., 493) ; over-
ruled, 29 L. D., 166.

Holland, G. W. (6 L. D, 20) ; overruled, 6
L. D., 689, and 12 L. D., 436.

Hooper, Henry (6 L. D., 624) ; modified, 9

- L. D, 86, 284.

Howard ». Northern Pacifie R. R. Co. (23

" L. D., 6); overruled, 28 L. D., 126.

Howell, John H. (24 L. D., 35) ; overruled,
28 L. D., 204,

Huls, Clara (9 L. D., 401); modified, 21
L. D, 377.
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Hyde, F. A., et al: (27 L. D., 472) ;: vacated v

on review, 28 L. D., 285.
Hyde et al. v. Warren et al.
576) ; see 19 L. D., 64.,

(14 L. D,

Inman 2. Northeln Pacific R. R. Co (24 L.

. D., 318) 3 overruled, 28 L. D., 95.

Towa Railroad Land Company (23 L. D,
793 24 L. D., 125) ; vacated on review,
29 L. D, 79.

Jacks v. Belard ef al. (29: L. D., 369) ; va-
cated on review, 30 L. D., 345,

Jones, James A. (3 L. D., 176) ; overruled,
8 L. D., 448.

Jones v. Kennett (6 L. D, 688) overruled,

14 L. D., 429.

‘Kackman, Peter (1 L. D., 86); overruled,
16 L. D., 464.

Kemper v. St Paul and Pac1ﬁc R. R. Co. (2
C. L. L., 805) ; overruled, 18 L. D, 101.

King v. Eastern Oregon Land Co. (23 L D,
579) ; modified, 30 L. D., 19,

Kiser v. Keech (7 L. D 25) H oveuuled 238
L. D., 119.

Knight, Albert B., et al.
overruled, 31 L. D., 64.

Kniskern ». Hastings and Dakota Ry. Co.
. (6 C. L. O, 50).; overruled, 1 L. D., 362.

Krighaum, James T. (12 L. D., 617) ; over-
ruled, 26 L. D., 448,

(30 L. D., 227) ;

Lamb ». Ullery (10 L. D., 528) ; overruled,
32 L. D., 331.

Lasselle ». Missouri, Kansas and Texags Ry.
Co. (3 C. L. 0:;,10) ; overruled, 14 L. D.,
278. :

Las Vegas Grant (13 L. D., 646, and 15 L.
D., 58); revoked on review, 27 L. D.,
. 683. !

Laughlin ». Martin (18 L. D., 112) 3 modi- |

fied, 21 L. D., 40.
Lemmons, Lawson H. (19 L. D., 37).; over-
ruled, 26 L. D., 389.

Leonard, Sarah (1 L. D, 41); oveu'uled

16 L. D., 464.
Lindberg, Anna C (3 L. D, 95) ;3. modified,
4 L. D., 299,
Tinderman v». Wait (6 L. D., 689); over-
ruled, 13 L. D., 459.
Little Pet Lode (4 L. D., 17); overruled,
25 L. D., 550.
Lock Lode (6 L. D., 105) ; overruled, 26
- L. D., 123.
Lockwood, Franecis A, (20 L. D 361) ;
modified, 21 L. D,, 200. -
Lonergan ». Shockley (33 L D 238) ;
overruled, 34 L. D., 314.--.
T.ouisiana, State of (8 L. D., 126y modl-
fied on revxew, 9 L. D, 157.
Louisiana, Sfate of (24 L. D, 231); va-
cated on review, 26 L. D., 5.
. Lucy B. Hussey Lode. (5 L. D., 93) ; over-
ruled, 25 L. D., 495, -
Luton, James W.
ruled, 35 L. D,, 102,

_Monitor Lode (18 L. D., 358);

(34 L. D., 468); over-

Lyneh, Patrick (7 L. D., 33); overruled,
18 L. D, 713,

Madigan, Thomas (8 L. D., 188)
ruled, 27 L. D., 448,

Maginnis, Charles P. (31 L. D., 222) ; over-
ruled, 35 L. D, 399.

Makemson V. Sn1de1 s Heirs (22 L. b,
511) ; overruled, 32 L. D., 650. ~

Mason %. Cromwell (24 L. D, 248).; va-
eated on review, 26 L. D., 369,

Masten, I. C. (22 L. D., 337): overruled, .
25 L. D., 111.

Mather et al. v. Hackley’s Heu‘s (15 L. D,
T 487) ; vacated on review, 19 L. D., 48.

Maughan, George W. (1 L. D., 25) ; over-
ruled, 7 L. D., 94.

McCalla . Acker (29 L. D, 203) ; vacated
on review, 30 L, D., 277. -

*McDonogh School Fund (11 L. D., 378);
- overruled, 30 L. D. 616. (See Law-
rencé W. Simpson, 35 L. D, 399.)

McFadden ef al..v. Mountain Vxew Mmmg\
and Milling . Co. (26 L. .D., 530); va-
cated on review, 27 L. D., 358,

MeGee, Bdward D. (17 L. D., 285) ; over-
ruled, 29 L. D., 166.

MeGrann, Owen (5 L. D., 10) ; overruled,
24 L. D., 502. ’

McKernan v. Bailey (16 L. D., 368) ; over-
ruled, 17 L. D., 494,

MeceNamara et al. v. State of California (17
L. D., 296) ; overruled 22 L. D., 666. -

Mercer ». Buford Townsite (35 L. D,
119) ; overruled, 35 L. D., 649.

Meyer, Peter (6 L. D., 639); modified, 12
L. D., 436.

5. over:

over-

Miller . Sebastian (19 L. D., 288);
ruled, 26 L. D., 448. '
Milton ef ¢l. ». Lamb (22 L. D, 339;

overruled, 25 L. D., 550.. .

Milwaukee, Lake Shme and Western Ry.
Co. (12 L. D, 79); overruled, 29 L. D,,
112,

Miner v. Mariott ef al.
modified, 28 L. D.; 224.

(2 L. D., T09);

overruled,
25 L. D., 495. '

Moore, Charles H. (16 L. D., 204);
.ruled, 27 L. D., 482.

Morgan v. Craig (10 C, L. O., 234) ;. over-
ruled, 5 L. D., 303.

Morrow et al. rv'. State of Oregon et al. (32
L. D., 54); modified, 83 L. D., 101. '

over-

Nebraska, State of (18 Y. D., 124); over-

" ruled, 28 L. D., 358.

Nebraska, State of, v. Dorrington (2 C. L.
L., 647) 3 oveu-uled 26 L. D., 123,

] Neilsen v. Central Pacific' R. R. Co. et al.

(26 L. D.,.252); modified on review, 30
L. D., 216.

Newbanks v. Thompson (22 L. D., 490);
overruled, 29 L. D., 108,

Newton, Walter (22 L. D., 822) ; .modified,
25 L, D.; 188,
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New York Lode and Millsite (5 L. D,, 513) ;
overruled, 27 L. D., 373.

Northern Pacific R. R. Co. (20 L. D, 191) ;
modified, 22 L. D., 224; overruled, 29
L. D.,, 550.

Northern Pacific R. R Co. v. Bowman (7
L. D., 238) ; modified, 18 L. D., 224.

.Northern Pacific R. R. Co. ». Burns (6
L. D., 21) ; overruled, 20 L. D., 191,

Northern Pacific R. R. Co. ». Loomis (21
L. D., 895) ; overruled, 27 L. D., 464,

Northern Pacific R. R. Co. v. Marshall et al.
(17 L. D., 545) ; overruled, 28 L. D., 174.

Northern Pacific R. R. Co. v. Miller (7 L.

- D., 100) ; overruled, 16 L. D., 229,

Northern Pacific R.-R. Co. ». Sherwood (28

L. D., 1268) ; overruled, 29 L. D., 550.
Northern Pacific R. R. Co. v. Symons (22
L. D., 686) ; overruled, 28 L. D., 95.
Northern Pacific B. R. Co. v. Urquhart (8
L. D:, 365) ; overruled, 28 L. D., 126.
Northern Pacific R:' R.- Co. v. Yantis (8 L.
D., . 58) ; overruled, 12 L. D., 127..
Nyman . St. Paul, Minneapolis- and Man-
itoba Ry. Co. (5 L.. D.,, 396); overruled,
6 L. D., 750. o
O’Donnell, Thomas J. (28 L. D, 214);
overruled, 35 L. D., 411,
Olson v, Traver et al. (26 L. D., 350 and

628) ; overruled, 29 L. D., 480; 30 L. D.,”

382.

Oregon Central Mlhtary Wagon Road Co.
v. Hart (17 L. D., 480) ; overruled, 18
L. D., 543.

Pac1ﬁc Slope Lode (12 L. D., 686)
ruled, 25 L, D., 518.

Papina v. Alderson (1 B. L. P., 91) ; modi-
fied, 5 L. D.; 256,

Pattelson Charles . (3 L. D., 260) ; modl—
fied, 6. L. D., 284, 624. .

Paul Jones Lode (28 L. D 120)
31 L. D., 359.

Paul ». Wiseman (21 L. D., 12) ; overruled,
27 L. D., 522.

- 'Pecos Irrigation and Improvement Co (15
L, D, 470) ; ovelruled see 18 L. D., 168
and 268.

Phelps, W. L. (8 C. L. O, 139) ; overluled

© 2 L. D, 854.

Phillips, Alonzo (2 L. D, 321) ; overruled
15 L. D, 424,

Pike’s Peak Lode (14 L. D., 47 ) 3 overruled,
20 L. D, 204.

* Popple, James (12 L. D., 433); overruled
13 L. D., 588.

Powell, D. C..(6 L. D,, 302) ; modified, 15
L. D., 477.

Pringle, Wesley (18 L. D., 519) ; overruled,
29 L. D., 599.

Provensal, Victor H. (30 L. D., 6186) ; over-
ruled, 35 L. D., 399.

Prue, widow of Emanuel (6 L. D, 436);
vacated on review, 83 L. D., 409.

Puyallup Allotments (20 L D
modlﬁed, 29 L, D, 628,

over-

‘modified,

‘Smead v. Southern Pacific R. R. Co.

157) 5
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Rancho Alisal (1 L. D., 173) ; overruled, 5
L. D, 320.

Rankin, James D., ¢ al.

_ overruled, 85.L. D., 82. -

Rankin, John M. (20 L. D., 272) H reversed
on review, 21 L. D,, 404.

* Reed . Buffington _(7 L. D., 154);
ruled, 8 L. D, 110.

Rico Townsite (1 Y D., 556), modlﬁed 5
L. D., 256, ’

Roberts ». Orégon. Central Mllltaly Road
Co.. (19 L.D 591) ; overruled, 31 L. D.,
174. :

Robinson, Stella G. (12 L. D., 443) ; over-
ruled, 13 L. D., 1. R

Rogers, Horace B. (10 L.” D, 29; over-
ruled, 14 L. D., 321.

Rogers . Atlantic and Pacific R. R. Co. (6
L. D., 565) ; overruled, 8 L. D., 165,

*Rogers v. Lukens (6 L. D, 111); over-
ruled, 8 L. D., 110.

(7 L. D, 411) HE

‘over~

Satisfaction Extension Mill Site (14 L. D.,
178) ; see Alagka Copper Co., 32 L. D,
128.

Sayles, Henry P. (2 L. D., 88) ; modified, 6
L. D, 797. .

Schweitzer wv. Ihlhard (19 L. D,
overruled, 26 L. D., 639.

Serrano v». Southern Pac1ﬁc R. R. Co. (G (85
L. O, 93); overruled, 1 L. D., 380.

Shanley ». Moran (1 L. D., 162) ; over-
ruled, 15 L. D.,, 424,

Shineberger, Joseph (8 L D., 281) 7 over-’
ruled, 9 L. D., 202.

Simpson, Lawren¢e W. (35 L. D,
-modified on review, 385 L. D.; 609.

204) ;

399) 3

" Sipchen v. Ross (1 L. D., 634) ; modified, 4

L. D., 152.

(21
L. D., 432) ; vacated on review, 29 L. D.,
135.

Southern Pacific R. R Co. (15 L. .D., 460),
reversed on review, 18 L. D., 275.

Southern Pacific R. R. Co. (28 L. D., 281} ;
recalled, 32 L. D., 51. .

Southern Pacific R. R. 'Co. (Union Pacific
R. R. Co.}, (33 L. D 89) ; recalled, 33
L. D, 528.

Spaulding v. Northern Pacific R. R. Co. (21
L. D., 57); overruled, 31 L. D,, 151.

Spencer, James (6 L. D., 217) ; modified, 6
L. D., 772, and 8 L. D., 467.

State of California (14 ‘L. -D., 253); va-

cated on review, 238 L. D., 230. .

State of California (15 L..D.,: 10); over-
-ruled, 28 L. D., 423. .. .

State of California (19 L. D., 585) ;. vacated
on review, 28 L. D.,-57.

State of California (22 L. D, 428) ; over-
‘ruled, 32 L. D., 34.

State of California ». Moccettini (19 L. D., |
859) ; overruled, 31 L. D., 385.

State of California ». Pierce (3 C. L. O,
118) ; modified, 2 L. D., 8b4.

State of California ». Smith (5 L. D., 543) H
overruled, 18 L, D,, 343,
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_ State of Colorado (7 L. D., 490); over- |

ruled, 9 L. D., 408.

State of Florida (17 L. D., 355) ; reversed
on review, 19 L. D., 76.

State of Louigiana (8 L. D., 126) ; modi-
fied on. review, 9 L. D., 157

State of Louisiana (24 L. D., 231); va-
cated on review, 26 L. D., 5.

State of Nebraska (18 L. D, 124);
ruled, 28 L. D., 358.

State of Nebraska v. Dorrington (2 C. L:
L., 647) ; overruled, 26 L. D., 123.

Stewart et al. v. Rees ef al.- (21 L. D,
4486) ; overruled, 29 L. D., 401.

St. Paul, Minneapolis and Manitoba Ry. Co.
(8 L. D., 255) ; modified, 13. L. D., 354;
decigion, .13 L. D., 354, overruled, and
decision, 8 L. D., 255, reaffirmed, 32 L.
D., 21.

St. Paul, M. & M. Ry. Co. v. Hagen (20
L. D,, 249) ; overruled, 25 1. D., 86.

St Paul, M. & M. Ry. Co. v. Fogelberg (29
L. D.,.291); vacated on review, 30 L.D.,
191.

Stricker, Lizzie (15 L. D.; 74) ; overruled,
18 L. D., 283.

Sweeney v. Northern Pacific BR. R. Co. (20
L. D., 894) ; overruled, 28 L. D., 174.
Sweeten v. Stevenson (3 L. D 249) ; over-

sruled, 3 L, D., 248;

over-

Taft v. Chapin (14 L. D., 593) ; overruled,
17 L. D., 414.

Talkmgtons Heirs ». Hempﬂmg 2 L D.,
46) ; overruled, 14 L. D., 200.

Tate, Sdrah J. (10 L. D., 469) ; overruled,
21 L. D, 211.

Taylor v. Yates et al. (8 L. D., 279) re-
versed on review, 10 L. D., 242.

Traugh v. Brost (2 L. D, 212);; overruled,
3 L. D, 98.

Tripp ». Stewart (7 C. L. 0., 39) ; modi-
fied, 6 L. D., 795. .

Tucker ». Florida Ry. & Nav. Co. (19 L.
D., 414) ; overruled, 25 L. D.; 238,

Tupper v. Schwarz (2 L. D., 623); over-
ruled, 6 L. D., 628..

Turner ». Lang (1 C. 1. O., 51) ; modified,
5 L. D., 256.

Turner. ». Cartwright (17 L. D,
modlﬁed 21 L. D., 40.

414) ;
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Tyler, Charles (26 L. D., 699) ; overruled,
35 L. D., 411.

Tlin v, Colby (24 L. D., 311); overruled,
35 L. D., 549.

Union Pacific R. R.. Co. (33 L. D 89) ; re-
called, 33 L. D:, 528.

United States ». Bush (183 L.-D., 529) H
overruled, 18 L. D., 441. :
United States ». Dana (18" L D

modified, 28 ¥. D., 45.

161) ;

Vine, James (14 L. D, 527); modlﬁed 14
L. D., 622.

Walker ». Prosser (17 L. D., 85); reversed
on review, 18 L. D., 425. '

Walker ». Southern Pacific R. R. Co. (24
L. D, 172) ; averruled, 28 L. D., 174.
Walters, David (15 L. D., 136); decision

revoked, 24 L. D., 58.

Wasmund ». Northern Pacific R. R. Co (23
L. D, 445) ; vacated on review, 29 L D,
224,

Waterhouse, William W.
overruled, 18 L. D., 586.

Watson, Thomas HE. (4 L. D., 169) ; modi-
fied, 6 L. D., 71.

‘Weber, Peter (7 L. D., 476) ; overruled on
review, 9 L. D., 150.

Werden v, Schlecht (20 L. D., 523) ; over-
ruled, 24 L. D., 45.

‘Wheaton v. Wallace (24 L. D 100) ; modi-
fied, 34 L. D., 383.

Wickstrom . Calkins (20 L. D.,, 459);
modified, 21 L. D., 558 ; overruled, 22 L.
D., 892.
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vacated on review, 33 L. D., 409.

Wilkins, Benjamin C. (2 T.. D., 129) ; modi-
fied, 6 L. D., 797. _

Willamette Valley and Cascade Mountain
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61) ; overruled, 20 L. D., 259. )

Willamette Valley and Cascade Mountain
Wagon Road Co. ». Brunmer (22 L. D.,
654) ; vacated on review, 26 L. D., 357.

Willingbeck, Christian P. (3 L. D., 383);
modified, 5 L. D., 409.

(9 L. D, 131);
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5, accounts - __
August 18, 1894 (28 Stat., 372,
394), public surveys —_———.____
August 18, 1894 (28 Stat.,
422), sec, 4, desert land_ . __
August 23, 1894 (28 'Stat. 491},
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3, railroad land. .. __________

March 8, 1899 (30 Stat., 1074,
1095), forest reserves__..______
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tlement by unmarried women-.

October 10, 1900 (31 Stat., 1981){

Crow Creek forest reserve__.__
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May 22, 1902 (32 Stat., 203), sec-
ond entry
May 27, 1902 (32 Stat., 245, 263),
. Uintah and Ute lands —————__
June 17, 1902 (32 Stat., 388),
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DECISIONS

THE PUBLIC LANDS.

SALINE LANDS-SECTION 8, ACT OF JUNE 21, 1898.
TerrrTory oF NEw MEXICO.

The grant to the Territory of New Mexico, for thé benefit of its university, by
sectlon 3 of the act of June 21, 1898, ot ' all saline lands in said Territory,”
includes only such lands as contain eommon salt (sodium chloride); in its

. various forms of existence or deposit, and in commercially valuable quan-
tities.

on_tz'ng Secrez‘fwfq Ryan to the 00mmz'ssz'0ne7" of the General Land
(F. L. C.) © Office, July 10, 1906. .. (F.H.B)

 September 9, 1902, the Territory of New Mexico filed list (No. 8,
. University) of selections, under section 8 of the act of June 21, 1898
(30 Stat., 484), of certain lands therein described, embracing 79,493.61
acres, and which, in an ap pended affidavit by the selectmg agent for
the Territory, were stated to be “ essentially saline ” lands. ,
. Thereafter, including an additional showing on behalf of the Terri-
_ tory, a joint examination in the field and report thereof by two
agents of your office, and a protest by the Milner Mines Development
Company as claimant of certain of the selected lands (by it alleged
" to be chiefly valuable for deposits of gypsum) under divers placer
locations, such proceedings were had as resulted in a hearing, June
13 and 14, 1904, before the United -States Court Commissioner for
the third ]udlclal district, New Mexico, at which appearance was
made and testimony s__ubmitte_d on behalf of the Territory and the
Government, certain of the testimony apparently having been sub-
mitted on behalf of the protestant company, by leave of your office.
Shortly .thereafter the President of the Board of Regents of the
University of New Mexico, appearing as a representative of the Ter-
ritory, filed in the local office, Las Cruces, an application, for leave,
and for sixty days further time within which, to present additional
evidence on behalf of the Territory, the application being accom-
panied by his affidavit in which he averred, in substance and effect,
© 580—vor 85—06 M—1 - S 1
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that the first 1nt01mat10n the ‘Board had in regard to the lands in

question “was something more than four years ago,” from the then

President of the University, “ who miade an extended and careful

examination of these lands and others ” and upon whose representa-

tions theselections were made, at the expense of the Board; that

affiant had expected to have made, by the former in company with

the present President of the University, a further examination of the

lands in question and submit the result at the hearing, but was dis-

appointed by reason of the inability of the former President to visit

the land at all and the illness of the present President, and the former

had no record of the details of his previous examination; that in

affiant’s opinion the interests of the Territory and of the University

required, and it was the intention to have immediately made, a full -
and detailed examination,. similar to the former, which, ineluding

field notes and laboratory work, he was informed and believed would

¢onsume - a number of weeks; and that he.was unable so to foresee

the results of the pr oposed examination as to be able to state the facts .
to which the examiners would testify, but confidently expected ‘to
show by their evidence, in great detail, that all the Jands in question
_ are saline in character within the meaning of the granting act. The
. application and affidavit were forwarded by the local officers to your
~office for instructions. Your office denied the application, August.
926, 1904, stating that it did not appear to be based-upon the ground
of newly-discovered evidence, but that the proposed evidence would -
be merely cumulative, and that the remedy of a party who is not

" ready for trial is by way of a motlon for continuance, which was not

made in this case.

QOctober 13, 1904, the local officers, upon a brief review of the
earlier leglslatlon and citing the Century Dictionary definitions of
“galt” and ¢ saline” and the Department’s expression in the case of
The State of Alabama (21 L. D., 820). commencing at the foot of
© page 321, held that by the term “ saline lands,” employed in the act -

of 1898, is meant those lands chiefly valuable for deposits of chloride

of sodium, or common salt, and found in substance that the evidence:
adduced at the hearing failed to establish the existence in the selected '
lands of deposits of such salt in sufficient quantities to render them
chiefly valuable therefor, but that the evidence established the exist-
ence of large deposits of gypsum, with chloride of sodium in con-
junction; and they recommended that the selection list be canceled.
The Territory appealed to your office, where by decision of Jan-
uary 18, 1905, the findlings and conclusions of the local. officers were
sustained.‘. In the course of the decision your office reviewed at some’
length -the various acts of Congress containing provisions with.
respect to  salt springs ” and “ salines ” and, in that connection, the’
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departmental decisions in which the restrictions imposed in regard to -
" those substances are considered, in contrast with those decisions
which hold lands chiefly valuable for gypsum, alkaline deposits, car-
bonates of sodium, and kindred substances subject to appropriation”
under the mining laws. - The selection list was held for cancellation.

The Territory has appealed.to the Department, and contends, in -
substance, that your office erred in holding that the grant of “waline
lands ” by the act of 1898 includes only lands upon which chloride
‘of sodium is found and which are chiefly valuable therefor; and in
refusing to grant the application of the Territory for an oppor-.
tunity to present further ev1dence as set out in the above mentloned
aflidavit.

As first above stated, the selections in question were made pursuant
to the third section of the act of 1898, whereby there was granted to
the Territory, for the establishment and benefit of its Unlversrny,
in addition to certain other lands— :
s1xty-ﬁve thousand acres of non-mmeml unappropriated and unoceupled pllbllC‘A

“land, to be selected and located; as hereinafter plonded together with all
salme lands in said Territory. -

“Tt is to. be noted,” say counsel. for the Territory in their brief
accompanying the appeal “that this- phrfLse, saline lands,’ makes its

first appeéarance in the legislation of Congress in the act of 1898,
donating lands to the Territory of New Mexico.” Urgmo that “ it
ought not to be doubted that Congress was legislating in view of the
physical conditions existing in New Mexico, where, as is well known,
especially to the scientific world, there exist-many saline deposits of
greatly varied and diversified character, embracing: many other
kinds than chloride of . sochum, some of which can reasonably be
“expected to have much greater value than common table salt,” counsel
add: ~

~ The line of awument by which' the Geneml Land Office seeks to suppo1t its
decision as to the meaning of “saline lands” is that:earlier acts of Congress
referred to ““salt-springs” in donations. to Indiana, Illinois and Alabama, and
it is assumed.that that earlier language meant only chloride .of sodium, and,
therefore, when different language is used in the act of 1898, it must-be held
that that dlftelent language means the same thing as the language contained in
the earlier acts.  We submit that there 1s no good foundation for this con-
clusion, )

Even if 11: be conceded they urgs, that those early grants of “salt
“springs did not include mmerdl springs containing other salts than
chloride of sodium, it does not follow that we should restrict . the
meaning of so broad a phrase as ¢ saline lands’ to lands containing

only chloride of sodium.” In this connection counsel cite an expres- =

sion by the Department in the case of Southwestern Mining Company
(14 L. D., 597, 603), “that all mineral springs, salt springs, salt
beds and salt rock, are covered by the general term * salines.””
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The statement by counsel that the phrase “saline lands” makes
its first appearance in the act of 1898 is not essentially correct. The
act of January 12, 1877 (19 Stat., 221), entitled “An act prov1dmo-
for the sale of saline lands,” made it the duty of the register and
receiver of each land office to take testimony in reference to such lands
within their dlstrlct as should appear to be “saline in character”

" and of the Commissioner of the General Land Office to 6ffer for sale

by public auction, ete., such lands as he should find, from the testi- =

mony so taken, to be “ saline and incapable of being purchased under
any of the laws of the United States relative to the public domain,”
with the proviso that those enactments should not apply to any State
or Territory which had not had a “ grant. of salines by act of Con- -
gress,” nor to any State having “such a grant” which had not. been
satisfied and whose right of selection thereunder had not expired :
by efflux of time. In the title, therefore, the identical phrase appears,
and in the body of the act its full equivalent is employed. The pro- . - v
viso plainly discloses that within the contemplation of the act the -
saline lands thus to be offered for sale were such as should be found
to be of the same character as those embraced in the grants thereto-
fore made to certain States and Territories, and was added as a pre-
caution against a total or partlal defeat of existing or future grants
of that chftracter
With the exception of the act of March 8, 1829 (4 Stat., 864), which
authorized the President * to cause the reserved salt springs ‘and con-
tiguous lands, in the State of Missouri, . . . to be exposed to
sale,” the act of 18"7 was the first to make provision for the general
disposition, and marked the departure from the Uovernment’s policy
of reservation from sale, of lands containing salt springs and de-
“posits. This was fully considered and chscussed and the grants to
. States of lands containing “salt springs” mentioned in that con-
nection, by the Supreme Court in the case of Morton ». Nebraska,
(21 Wall., 660). - '
Many such grants had been made prior to the passage of the act of
1877. The act. of April 80, 1802 (2 Stat., 173), providing for the
admission of Ohio t’o the Union, granted to the State certain desig-
nated “salt springs” The acls of April 19, 1816 (3 Stat., 289),
providing for the admission of Indiana, and March 2, 1819 (/4.
489) for the admission of Alabama, granted in each case  all salt
springs within the said territory,” together with the lands  deemed
“necessary and proper for working the said salt spririgs.” By the act
-~ of Aprll 18, 1818 (7d., 428), under which Illinois was admitted, “ all
salt springs within such State ” were granted for its use. And under
the acts providing for the admission of Missouri ([ d., 545), Arkan-
sas (5 Stat., 58), Michigan (/d., 59), Iowa and ,Floridav (Id., 7189),
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 Wisconsin (9 Stat., 56), Minnesota (11 Stat., 166), Kansas (Id., -
269), Oregon (/d., 383), Nebraska (13 Stat., 47), and Colorado (18 .
Stat., 474), each of those States received a grant of “all salt springs, -
" not exceeding twelve in number, with six sections” of adjoining or
~contiguous land, to be selected within prescribed periods, the acts

containing provisos “that no salt spring,” ‘no ‘salt spririg or

land,” wherein private rights had vested. shouId be so granted.

The proviso to the act of 1877 considered, it is plain that the

descriptive terms employed in-those various acts were used inter-
- changeably. Congress had granted to the States above mentioned all
- or a particular number of “salt springs,” generally including a

certain number of sections of ad]ommd or contlguous lands, and in

most cases expressly excepted salt springs, or salt springs and lands,

to which individual rights had attached. Tt can not be maintained

that in withholding the provisions of the act of 1877 from any State
or Territory Which had not had a “ grant of salines by act of Con-

gress” and from-any State having “such a grant.” which had not -
been satisfiéd, etc., Congress meant to apply the term “ salines” to

any other character of substance than that which had been made the
subject of those grants:

The nature of the saline substance which, with the lands containing

it in whatever form found, was so long reserved from sale is also
apparent from the association of terms in the act of May 18, 1796 (1
Stat., 464), which is the basis of the rectangular system of the public-

land surveys, whereby every surveyor was required to “note in his
field book the true situation of all mines, salt licks, salt springs and
mill seats” which should come to his knowledge, and Wheleby a cer-
tain salt spring on the Sciota river and every other salt spring which
should be discovered were reserved for future disposition by the
United States, a reservation continued by later acts. - A salt lick, as
is well known, is a spot where the earth is impregnated with common
salt, and is licked by the tongues of animals, wild as well as domestic;
and as the licks would thus afford such animals as sought them the
salt necessary to their nutrition; so the salt springs would most read-
ily and easily yield the pioneers of the public domain the same com-
modity, equally essential to their health and comfort. It was these
reserved “salt sprihgs” which were granted to the States; and to
those grants the proviso to the act of 1877 refers, as above pointed out,
by the use of the term “ salines.” - Again, in the act of August 7, 1882-
(22 Stat., 349), entitled “An act for the manufacture of salt in the
Indian Territory,” Cong‘ress authorized the Cherokee Nation to lease.
“a definite number of the “salines or salt deposits ” within its territory .
with necessary appended lands and easements “to facilitate the
manufacture of salt.” .
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" The convertlble use of the terms was recognized and employed by
. the court in: Morton ».-Nebraska, supra, 1t being said i in the course of
" the OpllllOIl in that case (p. 674) : C
- The sahnes in ‘this case were not ‘hidden as mines often 'ue, but were $o
incrusted with salt that they resembled * snow- -eovered lakes” and were conse-
quently n_ot subject to pre-emption. .

The nature and contemplated use of the substance mentioned in the
various statutes was thus suggested by the Department in the case of» :
The State of Alabama (21 L. D., 320, 321-2, 323) :

The condition of the couutly the lack of mean$ of transportation, and the
necessities of the pioneers, constrained Congress to reserve and retain for its
own disposal all salt springs and six hundred and forty acres around each
spring, for the use and benefit of all the people, in order that salt might be as
free ag air and water, as far as possible. The policy thus inaugurated was
steadfastly maintained, and extended to all-the territories successively; in.the
acts passed for the sale of public lands therein. ) ) ’

After January 1, i837, when steamboats and railroads had increased facilities
for transportation, it became unprofitable to make salt by boiling salt water;
and the salt springs of Alabama were not worked, and apparently were regftrdea
of little value.

* At the time of the passage. of the act of 1877 the general 1n1n1ng iaw
/(May 10, 1872) had been in force nearly five years, and, notwith-
standing that common salt belongs to the mineral kingdom, Congress
thus made special provision for the sale oflands which were “ saline
in character.” In the case of Salt Bluff Placer (7 L. D., 549) the
Department held that land chiefly valuable for its salt deposits is not
subject to placer entry, but that authority for disposal thereof exists
_only under the provisions of the act of 1877. After quotmo the latter
_act the Department said (p. 552) :

It would seem from the language of the statute above quoted, that at the time
of its enactment, Congress did not consider saline lands as subject to sale and
entry, or capable ' of being purchased under any of.the. (then existing) laws
‘of the United States relative to the pilbl_ic domain;” al;d while the passage
of said act iy not expressly, it is virtually, a recognition on the part of Congress
of the policy of the government theretofore existing, as shown, touching the
reservation of saline lands, and manifestly shows a purpose to continue the same.

So, in the case of Southwestern Mining Company, supra, the
Department held that’ deposits of rock salt are “saline ”"and not
“subject to entry under the mining laws. The case involved only
such a deposm embraced in a lode mining location; and the use of
" the term * mineral. springs,” in. the expression in that demsmn‘
referred to by counsel and hereinabove quoted, has not since been
considered by the Department as havmg had reference to anything
other than brines.
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Since those decisions were rendered Congress passed the act of
January 31, 1901 (81 Stat., 745), ¢ extending the mining laws to
saline lands,” as follows: - ' . -
" That all unoceupied public lands of the United _States containing salt spi_'ings,'
or deposits of salt in any form, and chiefly valuable therefop,v are hereby
declared to be subject to location and purchase under the ptovis'iqus of the
law relating to placer-mining claims: Provided, That the-same person shall -
not locate or enter more than one claim hereunder.

Here again the term “saline lands” is employed in the title as
embracing, and in the same sense as, the terms “ salt springs ” #nd
“ deposits of salt in any form,” used in the body of the act; and in .
" the body but. one substance is mentioned—in the one case, “salt”
contained in spI'mOS' in. the other, not salts of every nature, but
“galt” deposits in any form. ,

The only conclusion which the Department is-able to draw from
the legislation above reviewed, its purposes considered and its related”
. provisions and terms compared, is that Congress had in contempla- -
" tion throughout merely common -salt, or chloride of sodium, in its
various forms of existence or deposit; and that only lands containing
commercially valuable -quantities thereof are avaﬂable under the
grant of “ saline lands” to the Territory.

From ‘the evidence submitted at the hearing, which has been care-
fully examined, the Department is unable to find that any of the
selected lands contain valuable quantities of such salt. Aside from
the fact that the testiniony was not directed to definite subdivisions—
whilst it details the percentages of chloride of sodium resulting from
analyses of samples taken from portions of the area involved—it-

_conveys no adequate idea as to quantity and utility. The fair infer-
‘ence. to be drawn from that testimony is that the lands, or some of
them, contain deposms of gypsum of greater extent and value, and
as well, perhaps, certain of the chemical salts, and that where chloride
of sodium is found it is in conjunction with the other substances.

In denying the application-on behalf of the Territory for addi-
tional time and for leave to submit further evidence, after the close

" of the hearing, at which no motioni for continuance was presented,
your office.committed no error. However, since the pending appeal -
was taken, counsel have filed in the Department, for addition to the
record in the case; a detailed report of an examination of the lands
involved by the former President of the University, including’ topo-

" graphical and geological features, surface indications, analyses-of
surface sainples, and classification accordmgly This ha.s been con-
sidered here.

The objections to the additional showing offered by the Termtory
are twofold. In the first place, the term “saline” .is extended to
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cover, in the words of the author of the report, “ all lands which con-
tain in their soils or in the waters therein the salts of sodium, potas-
sium (including chlorides, carbonates, and sulphates of these, and the
other so-called alkaline earths), and the assoclated gypsum min-
erals.” As has been shown, there is no justification for the inclu-
sion of anything except deposits of common salt under the head of
“galine.” The second objection is, that the commercial value of the
deposits is in no case established. Apparently, the slightest trace
of sodium chloride in the soil or water is depended upon as deter-
‘mining the fact that the land which contains it is “saline” in the
‘legal sense of the term.- If this extended use were permitted there
is hardly a square mile in the United States west of the 100th merid-
ian which could not with some justice be claimed as a “ saline.”

Tt would seem desirable that in-every case direct evidence should
“be given, first, that the deposit of rock salt or of water carrying salt in
solution exists on the land which is claimed as “ saline,” and, second,
that it should be proven that the bed of rock salt is sufficiently thick
and pure, or that the brine is sufficiently rich in salt, to make it of .
probable commercial value at the present time.

The decision of your office is affirmed. -

FOREST RESERVES—ACE OF JUNE 4, 1897—SENATE RESOLUTION OF -
MARCH 19, 1906. )

InsTrRUCTIONS.

DEPARTMENT OF THE INTERIOR,
GeNeral Laxp Orrice,
, Washington, D. C., July 5, 1906.
]Eegzsters and Receivers, United States Land Oﬁces ,
GenTLEMEN : Senate Reso]zutlon of March 19, 1906, is as follows:

Resolved, That the  Secretary of the’ Interior be, and he is hereby, direeted
to furnish to the Senate, on the first Monday in December, nineteen hundred and
- s8ix, the names of the persons, firms, and corporations who conveyed or relin-
- quished to the Government-of the United States lands within the Jimits of
Government - forest reserves, and who duly recorded the same in the proper
county prior to the act of March third, nineteen hundred and five, and who
had prior to said act failed to select other public lands in lieu of tlie lands so
conveyed or relinguished, or who have failed, threugh no fault of their own,
to obtain patents to lands selected by them .in lieu of lands so conveyed or:
relinquished, as provided by the act of June fourth, eighteen hun(hec} and
ninety-seven, and who can not on account of said act of March third, nineteen
hundred and five, make such, selectwn and also report the numbe1 of acres s0
conveyed or relinquished. -

That in order to procure.such. information the Secretaly of the Interior is
hereby authorized and directed to require all ‘such persons, firms, and corpora-
tions to file in the Land Department, within a time to be by him- designated,
such'proofs of their conveyance or relinquishment as he may prescribe; and be
is further authorized and directed to make sich further orders, rules, and regu-
lations as may be necessary to procure the infommation hereby required.
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Pursuant to the provisions of the above resolution all })LI“DOIN,
- firms, and corporations who conveyed lands to the United States
‘Government situate within the limits of established forest reserves
by deeds duly executed;, acknowledged, and recorded in the proper
"county offices prior to March 3, 1905, with a' bona fide intention of
- thereafter selecting other public’ lands in lieu of the land so recon-
veyed or relinquished under the provisions of the act of June +; 1897
(30 Stat., 36), and acts amendatory thereof, and who failed to make
any selectlon in satisfaction of the lands by them so relinquished or
whose selections under the provisions of the aforesaid act of June 4,
1897, have failed through no fault of the party making such rehn— "
" quishment, and who by reason of the approval of the act of March 3,
1905, are now prevented from making any selections, are hereby
dlrected to file in the office of the Commissioner of the Gebeml TLand
Office on or before October 1, 1906, an instrument in writing describ-
ing the land relinquished to the Government prior to March 8, 1905,
and containing representations by the person or corporation who
made the relinquishment, that no selection in lieu-thereof has been
made, or in case any selection was made and the selection has failed
" without fault of the party making the relinquishment, a reference
to the seléction or attempted selection, which will enable the Conimis-
sioner of the General Land Office to readily identify the same upon

the records of his office, and that the land included in the relinquish- - -

ment has not, since the deed of reliquishment was filed for record,
+ been sold or in anywise encumberéd by the person or corporation
making the relinquishment to the Government. .
.~ This statement should be addressed to the Commissioner of tlie

General Land Office, should be styled and briefed “ Statement con-
formable to Senate Resolution, March 19, 1906,” and must he
accompanied by the deed of relinquishment to the Government, of:
the United States, executed. and recorded prior to March 3, 1905,
-and an abstract of title duly authenticated showing that at the date
the deed of relinquishment was recorded the title to the Jand was in -
the person or corporation making the relinquishment. - Tf the deed

of relinquishment has been lost or for any reason can not be produced,
" a copy thereof properly certified by the Recorder of Deeds of the
-county in which.the land is situate will be accepted. ,

Deeds and abstracts of title will, upon the request of the party
filing the same, be returned after they have been examined and noted
- by the Commissioner of the General Land Office.

The persons, firms, and corporations interested herein are expressly
bereby notified -and warned that while the statements and accom-
panying papers herein described may be filed for transmission to
the General Land Office, in the local land offices, and that while the
data contained in all statements received in the General Land Office



10 . DRECISIONS RELATING TO THE PUBLIC LANDS.

‘at a time when its incorporation in the report to the Senate provided
herein is practicable, will be included in such report, all responsibility
for the filing of such statements and accompanying papers in the
manner herein prov1ded rests with them, and that they are hereby
directed to meet the requirement herein made at the earhest date
_possible. ’
If deeds of rehnqulshments and accompanym papers.as,provid'ed
~ herein, are filed in your offices, you will immediately transmit them
to the General Land.Office with special reference to these instructions.
" Post these instructions in your offices, furnish copies thereof to the
local postmaster, and county and municipal officers, with the request.
that, they be posted in their offices if convenient. Furnish copies
thereof to the local newspapers as news items, and give such-other
publicity thereto as you may be able Wlthout Incurring expense.
Very respectfully, S
G. F. POLLOGK, Actz’ng ( ommissioner.
Approved, July 5, 1906 : : :
Twuos. Ryanw, Acimg Secretary.

NORTHERN PACIFIC GRANT—ADJUSTMENT—ACT OF MAY 17, 1906,
EXTENDING ACTS OF JULY 1, 1898, AND MARCH 2, 1901.-

RecuLaTIONS.

DepartMENT OF THE INTERIOR,
Gexneran Laxp Orrice,
. Washington, D. C., July 6, 1906.
“The act of May 17, 1906 [Public, No. 172}, reads as follows:

That the provisions of the act of July first, eighteen hundred and ninety-
eight (Thirtieth Statutes, pages five hundred and ninety-seven and six hun-
dred and twenty), which provided for the adjustment by the Land Department off
conflicting clairas to lands within the limits of the grant to the.Northern Pacific
Railroad Company, and -also the provisions of tlie act of March second, nine--
" teen hundred and one, entitled “An act for the relief of settlers under the

public land laws to lands within the indemnity limits of the grant to the North-
ern Pacific Railroad Company,” be, and they hereby are, extended to include
any bong fide settlement or entry made subsequent to January first, eighteen
hundred and ninety-eight, and prior to May thirty-first, nineteen hundred and
five, in accordance with the erroneots decision of the Land Department respect-
ing the withdrawal on general route of the Northern Pacific Railroad between,

Wallula, Washington, and Porﬂand, Oregon, where the same has not since

been abandoned: Provided, That all lieu selections made under this act shall

be confined to lands within the State where the private holdings are situated. §
SEc. 2. That this act shall become effective upon an acceptance thereof by
the Northern Pacific Railway Company belng filed with the Secretaly of tlie

Inte1101

With the exception that the lieu selections made under its provi-
-sions are confined to lands within the State where the relinquished
lands are situated, the act extends in terms the provisions-of the acts
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'of July 1, 1898, and March 2 1901, to 1nc1ude any- bona, ﬁde settle—
ment or entry made subsequent to January.1, 1898, and prior to May
81, 1905,.in accordance with the decisions of thn Depa,rtment respect- -
ing lands within the withdrawal on general route under the map of
August 13, 1870, for the Northern Pacific Railroad, now  Railway,
Company, and the limits on definite location of the company’s branch-
Iine grant near Wallula, Washington, and those of the main-line
grant near Portland, Oregon: : :

The regulations issued under the acts of July 1, 1898 and March »
2, 1901, supra, the former on February 14, and June 3, 1899 (28 L. D., -
108, 470), and the latter on June 15, 1901 (30 L. D., 620), with the 4
exception above noted will be followed in the ad]ustment of claims
under the new act. -
© Very respectfully, : . o

. G. F. Porrocx, Acting C'ommissioner.

Approved, July 6, 1906:. ' » R ’

Tros: Ryan, Acting Secretary.

. WITHDRAWAL OF¥ LANDS IN WAUSAU LAND DISTRICT, WISCONSIN——.
~ ACT OF JUND .R7, 1906,

INSTRUCTIONS.

- DeparTMENT OF THE INTERIOR,
GeNErAL Lanp Orricr,
W’as/myton,D C., July 7, 1906,

Regzster and Reoewea", Wausau, Wisconsin.

Gentremux: By executive order of June 22, 1908, the President
withdrew-and suspended from entry, settlement or other forms of
.appropriation under the public land laws, for: the period of ninety ‘
days from that date, all of the unappropriated public lands in the
Wausau land district north of townshlp thirty-three.

This withdrawal was made in aid of Senate Bill 6462, which
became the act of June 27, 1906 (Public, No. 804), directing the Sec-
‘retary of the Interior to cause patents to be issued to the State of
Wisconsin “ for not more than twenty thousand acres of such unap-
propriated, unoccupied, non-mineral public lands of the TUnited
States north of the township line between townships thirty-three-
and thirty-four north, fourth principal meridian, as may be selected
by and within said State for forestry purposes.” June 21, 1906,
thls ofﬁce, n antmlp%tlon of said withdrawal and legislation, dn ected
you by wire “ not to allow any entries, locations, or qelethns for any
lands in your district situated north of township thirty-three, except
such selections as may be made by the State.”
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~In response to your communication of J une- 98 1906, asking® for
more definite instructions in the premises, T have to advise you that
. this order embraces all of the lands.in your district north of the
townships mentioned which were not on June 22, 1906, settled upon,
entered, or otherwise appropriated under the public land laws, and
such other lands as may have been appropriated at that date, but
which during the period of ninety days thersafter may have been
released from such appropriation.

During the ninety-day period you may receive and suspend: all
‘Lpphcatlons under the public land laws for these lands without
requiring a deposit of the usual fees and commissions. Such appli-
cations should be held subject to the right of the State to select the
lands covered thereby, and if the State fail to select such Iands, you
should, after the expiration of the period mentioned, upon the pay-
ment of the required fees and commissions, allow the applications
thus suspended, if there be no other reason for their rejection; but,
if the State select any of the lands covered by any such application,
the application should be re]ected : ,

When an apphcatlon to enter is presented by a_person Who sub-
mits therewith a satisfactory showing of: settlement prior to June
"9292. 1906, such application may be allowed, but the State should have
notice thereof, to the end that it.may. contest such claim, if it so desire.

Very respectfully, o - : '
G. F. Porrook, Acting Commissioner.
Approved July 7, 1906: '
Taos. Ryan, Acting Sem"etary

HOMESTEAD ENTRY—AMENDMENT TO CONFORM TO RESURVEY.
WinLiam DOYLE

Whele prior to the submlssmn of final proof and the issuance of final certificate
upon.a homestead entry, a resurvey of the land is made, the entry should be
amended to conform to such resurvey, and the fact that the local officers
accepted final proof and issued.final certificate upon the entry without such
amendment having been made, will not prevent the Department requiring
the entry to be amended to conform to the lines as established by the resur-
vey at any time pr101 to the passing of the full legal title by. the issuance of

patent

Actz’ng Secretary Ryan to the Commissioner of the General Land -
(F.L.C) -  Office, July 10, 1906. (B.O.P)

An appeal has been taken to the Departmeht on behalf of William -
Doyle, claiming as transferee of Floyd F. Calhoun, from.your office
decisions of December 18, 1901, and May 10, 1905, respectively, requir-



DECISIONS  RELATING TO THE PUBiLIC LANDS. . 13

~ ing that the original homestead entry of Calhoun, made September
22, 1898, be amended to conform to the lines of resurvey approved .
June, 1900..

The entry in question embraced the N. 3 SW. 1, NW. } SE. {, SW.

1 NE. 1, See. 17, T. 21 N., R. 36 W., 5th P M., Broken BOW land-dis-
tuct Nebraska,, and commutatlon proof was submitted in support
thel eof and final certificate issued thereon July 20, 1901. By the
resurvey it was developed that a’ portion of the sald SW. 1 NE. 1
Sec. 17, is embraced in the entry of Jesse C. Crossley, and by szud»
~.resurvey the portion not embraced in the entry of Crossley, contain-
ing 26.71 acres, is described as lot 6. It was as to this particular tract -
* the amendment of Calhoun’s entry was requested, by your office letter

.of December 18, 1901. ‘

Calhoun after submitting commutation proof and obtaJlmnoF final .
certificate sold his interest in the land and the local oiﬁcers .were

unable to serve him with notice of the action taken. By your office
letter of May 10, 1905, the local officers were directed to notify Cal-
houn or the other parties in interest that no patent could issue on the
land as described in the original entry of Calhoun and that in the
event no appeal was taken irom said declslon the correctlon would be -
made by your office.

Counsel for Doyle contends that Calhoun, by virtue of his original
entry made prlor to the approval of the plat of resurvey, acquired a
vested interest in the. land covered thereby and that the Department

. is now without authority to demand an amendment of the original
entry to conform to the lines of such resurvey. The only question
involved is one touching the claimed vested right of Calhoun.

"Tn this connection it is to be observed that.the approval of the plat
of resurvey was made more than a year prior to the issuance of final-
certificate. It does not appear from the record now before the De-
partment, except inferentially, that the proof submitted has yet been

acted upon by your office. :
"~ Counsel for claimant rely upon the decision of the supreme court. .

in the case of Cragin ». Powell (128 U. S., 691) to sustain their con-
tention made relative to the lack of authority in the Department to
disturb vested rights, but howhere in said decision is to be found any
language which would bring the rights of Doyle, or his grantor Cal-
houn, within that class. - The issuance of final certificate by the locul
officers does not of itself pass the complete equitable title to the land,
“but their action is subject to review by the Secretary of the Interior.

© This supervisory power carries with it the authority to correct or

revise their action if found to be contrary to the proper administra-
_tion of the law. TIn other words; it remains with the Secretary of tle
Interior, acting through the land department, to determine when the
equitable title passes from the government, and the power there vested -
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in him is retained until the passing of the full legal title by the issu-
ance of patent. This doctrine was announced by the supreme court

m the cases of Orchard ». Alexander (157 U, S., 372, 383)-and Brown
v. Hitchcock (178 U. S.,4738). In the case last cited it was held: -

“The Government holds the legal title in trust for him, and he may not be . -
dispossessed. of his equitable rights without due process of law. Due process
in such caseimplies’ ‘notice and-a hearing. But thisdoes not require that the..
hearing must be in the courts or forbid an ingquwiry - and determination in the
land department.” Orchard v. Alexander, 157 U. 8., 372, 383.

But what we do affirm’ and reiterate is that power is vested in the Depart-
ment to determine all guestions of equitable right or title, upon proper notice
_: to the parties interested, and that the courts must be resorted to-only when the

legal title has passed from the government.

At the time of the approval of the plat of resurvey Calhoun had
not submitted proof nor received final certificate. The equitable title
had not then passed to him. Until then it was clearly within the
- power of the land department to require him to correct his entry to

conform to the lines of the new plat of survey.. The acceptance of.
-the proof and issuance of final certificate by the local officers without
requiring such correction, was erroneous, and added nothing to the
right Calhoun already possessed which was purely an inchoate one.
Had the full equitable title passed prior to the approval of the plat
of resurvey the claim of counsel touching the vested character of the
right of "Calhoun would be recognized. But a naked homestead
entry in itself confers no such rlght as against the government, and
until the inchoate right thus secured ripens into a vested equitable
onhe, any errors made touehing the same may be corrected by the land
department (Cragm v. Powell, supra, p. 699; Michigan Land &
Lumber Co. v Rust, 168 . S., 589 594, and cases cited). The final -
“certificate is only concluslve ev1dence of the equitable title when it has
been issued in strict accordance with law, and this is a questlon
proper for the land department to determine.  The certificate in -
question could not have been properly issued. The amendment asked
by your office should, perhaps, have been.made by Calhoun at the
time proof was offered but the fact that it was not so made will hot
“prevent the Department requlrmg it at any time prior to the passing
cof the full legal title by the issuance of patent, and Doyle’s position
is'no better in this respect than was that of his grantee. The Depart-
‘ment is clearly of opinion the action taken by your office is in accord
- with the proper administration of the public- land law and that at.
the time the plat of resurvey was approved, Calhoun, not then having
submitted proof, had no such vested right in the land in question as
.would. defeat such action. The demsmn appealed from is therefore
hereby affirmed. - ‘
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FINAL PROOF—DESERT-LAND ENTRY—CULIIVATION.
Mary Muxro.

Where it appears from the final proof submitted on a desert land entry that:
“ there has not been actual tillage of one-eighth -of the land, and it is not
-conclusively established. that the climatic and physical conditions are such
" that crops other than native grass can not be successfully produced thereon,
- and the proof fails to show :-lhe quantity of hay per acre produced from
native grass by irrigation, or, whether it is of merchantable value, -the -
_showing is not such as will justify the -land department excusing actual

tillage of one-eiahth of the land and accepting the proof as sufficient.

Acting J Secretary Ryan to the Commissioner of the General Land
(F-L.C) Office, July 13, 1906. : (E.F.B.)

By decision of July 17, 1905, you rejected the final proof submitted

by Mary Munro, September 14, 1904, upon her desert-land entry,
~made September 21, 1900, for the W. 3 SW. 1, Sec. 22, the S..4 NE.. .-

1, SW. 1 NE. 1, and NE. § NW. 1, Sec. 28, T. 2 N., R. 57 E., Miles

~ City, Montana, embracing three hundred and twenty acres, and re--
- quired her to make supplemental proof showing that one-eighth of .

the land embraced in her entry has been cultivated by tillage of the

- soil which may include hay “ raised from domestic grass.”

The proof shows that claimant has a water right to ten cubic feet
of water from a tributary of Beaver Creek; that she has conducted
water upon the land by means of dams and ditches, the main canal-
being four or five feet wide and eighteen inches deep, with laterals

_upon the. different subdivisions equaling in value three dollars per
" acre; and that water has been distributed through such ditches on

each legal subdivision for twe seasons during the months of March,

April, and May, sufficient to flood the land. For two seasons the
~.water was not obtainable on account of drouth. "It is also shown:

that about one hundred acres of the land has been reclalmed and
for the two seasons when. th(, land was irrigated claimant cultl- ,
vated about ten acres in corn and vegetables and ralsed a paying -

; crop of hay.

Your office required claimant to show that the hay was raised
from domestic grass upon a sufficient number of acres, which, added -
to the ten acres cultivated in ‘corn and vegetables, would make
one-eighth of the entire area of the entry. This was required as a

‘compliance with that provision of thé amendatory act of March 83,
1891 (26 Stat., 1095), “that proof be turther required of the cultl—

vation of one- elo“hth of the land.” :

‘Claimant appeals from your decision upon the O“round that the -
raising of a crop of hay by irrigation, regardless of the particular’
kind, has heretofore béen held sufficient under former decisions of
the Department. She accompanies her appeal with her affidavit, .

_corroborated by three other witnesses, stating that the water supply
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- in southeastern Montana is not sufficient for ra,ising hay from domes-

_tic grasses; that the storage of water in-the spring from usually dry

streams or water-ways is necessary to secure suflicient water to pro-
duce a paymg crop of native grasses, such as blue stem or wheat

grass, which is the best paylng crop- that can be produced in that -

country, and does not requlre as much water as so-called domestlc

grasses; and that to require the raising of such crops in that country’

as necd a great amount of irrigation would be prohibitory and
. work a great hardshlp on those Who are endeavorlnd to comply with
the law. :

In transmitting clalmant’s ‘appeal, the local officers have presented
a very mtelhgent statement of the conditions existing in the country
in which this claim is located, with a view to acquainting your office

with the difficulties that must be encotuntered by desert-land entry-

- men in that locality, if the production of crops by actual tillage be
. required. They state that the breaking of the land and seeding it

~ to alfalfa and other grasses involve an expense that the settler can
not meet, because such crops do not respond profitably for two and
sometimes three years, and the irrigation of newly-broken lands
brings a crop of weeds that has to be worked out; so that the settler
naturally turns to native hay for a crop. Their conclusion is, that
the promotion and increase by irrigation of the natural growth of

the grass found on the land is the most profitable crop, and fur-
nishes the most practical evidence of reclamation.

The act of March 3, 1877 (19 Stat., 377), did not require cu]tlva—
tion as a condition to the perfectincr of title to desert-lands.. Tt
simply required that water should be conducted upon the land by a

claimant baving a right to the use of _such Water, and provided

that—

upon making satis'facto'ry proof to the register and receiver.of the reclamation

‘of said tract of land in the manner aforesaid, and upon the payment to the e

receiver of the additional sum of one dollar per acre,. . ... a patent for
the same shall be issued to him.

While proof that water had been conducted to the land in suff-

clent quantity 4o irrigate and reclaim it was deemed such a compli-

ance with the act of March 3, 1877, as to entitle the claimant to a’

_ patent, the question was still to be'determined as to what constituted
satisfactory proof that water in sufficient quantity had been carried
to the land to effect its practical and permanent reclamation. While
under that. act the actual application of the water to the land and
_ the raising of a crop were not a condition to the perfecting of the
right to a patent, it was proof of that condition, and it was held to
be the most satisfactory proof. ~(See George Ramsey, 5 L. D., 120;
Charles H. Schick, Ib., 151.) .

It is evident that the prov1s1on in the amendatory act requlrmg ‘

i
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_proof of the cultwatlon of one-eighth of the land was prompted by
. this.view and was intended to impose as a condltlon to the perfecting
- of title actual tillage as proof of reclamation. = Hence, the Depart-
~méent; in “ Instructions ” of February 17, 1904 (32 I. D., 456), said
that it is not enough that the claimant has an absolute rlght to suffi-
~clent water to irrigate the land and has conducted it to and dis-
tributed it upon the land by a system- of canals and ditches adequate
for that purpose; but he must also show actual tillage of one- eighth "
of the land: and that it has been actually irrigated for a sufficient . -
period of time to demonstrate the sufficiency of the Water supply and'
the effectiveness of the system.- , _
Proof which shows that because of irrigation the1e is on the land “ a marked
" inereage.in the growth of grass,” or that grass sufficient to support stock has- .
been prodiiced on ‘all the land,” will not be accepted as showing a compliance -
“with that p10v1s1on of the amendatmy act of 1891 (26 Stat,, 1095), * that proof

“ be further required of the cultivation of one- -eighth of the land. » - Actual tillage
must-as - a rule be shown. - -If, however, it be shown, and it must be made to

concluswely so appear, that because of climatic conditions cwps other- than -
“.cgrass can not be successfully produced, or that actual tillage of the soil will

-destmy or injure its productive qualities, the actual production of .a crop of
“hay of merchantable value_ as a result of actual irrigation, may be accepted GE
.. sufficient Compliance with the requirement as to cultivation. -

The final proof in this case onlv states that a “paying crop of -
-hay has been secured. * No answer is made to the question in the
final proof as to the quantity per acre of hay produced by irrigation;
so that it is impossible for the Department to -detéermine whether the
conditions exist that would. justify it in accepting the showing '
“herein as excusing actual tillage of one-eighth .of the land, it not
being shown that the crop of hay secured 1s-of merchantable value;
_nor can the general statements.as to. the conditions existing in- this
locality be: accepted. as conclusively estthshmo such climatic con-
~ditions that crops other than natlve grass. can not be successtully
produced.
Again, it appears from the final proot ‘that only one hundred acres
of the whole amount covered by the entry have been reclaimed,
“although it is shown by said proof that only “a small portlon on the
‘northwest side ” is not susceptible of irrigation. - - .
Tt may be that if a further opportunity were given to this claimant
she might supplement her former proof by more definite evidence
as to the actual condition of the soil found on the land covered by hér
entry with respect to tillable qualities; as well as a more satisfactory
showing as to the value of the crops she secured through irrigation.
She should also show by legal subdivisions the land she has actually
~reclaimed, and you are instructed to give her ‘an opportunlty to
submit such supplemental proof if she desires.
The decision of your office is accordingly moohﬁed

580— —vorL 3506 M——2
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CONTESTANT—PREFERENCE RIGI—IT.
Goreso TOWNSITD . J ONES BT AL

Where a second contestant. chzuges failure on the.part of the entryman to com-
’ vp]y with -law and also collusion between the entryman and the first con-
testant, and the entry is canceled as the result of the first contest, the
“'second contestant is not entitled to a'plefe1ence right of ently', notwith-
standing he establishes collusion ag charged and the first contestant is held

for that reason to have acquned no plefelence right. .

Acb‘mg Secretary Ryam to the Oommzsszoner of the General P cmd.
(F. L. C.) ‘Office, July 14, 1906‘ - : (P. E. W.)

: Auoust 6, 1901 Blanche Jones made homestead entry, No 18, for A

the NW 3 Sec 22 T. 7 N.; R. 16. W., Elreno, Oklahoma Tcrutory
and August 7, 1901, Bird Pyle filed hlS affidavit of contest against -
- said entry chflrglna that it was speculatlve ‘and for the beneﬁt of

- .-another party.

. October 8, 1901, Z. L Burton ﬁled ‘his aﬁidavﬂ: of ontest malxlno
a similar charge against said -entry and also alleging that Pvles
contest. was collusive and fraudulent.

A hearing was had January 7, 1902, on Pyles conteet The de- -

fendant tailed to appear and upon the testimony submitted by Pyle
the local officers recommended the cancellation of her. said entry.
Burton, who had been allowed to participate in the hearing as inter-
vener, submltted testimony tending to show collusion be’m een Pyle

and J ones, but the local officers held thereon that Burton had been .

erroneously allowed to intervene and postponed any consideration
of the evidence furnished by him until such time as it should be:
properly before them by reason of an attempt by Pyle to esercise
his preference right of entry as a successful contestant.

By your oﬁ"lce letter of October 17, 1903, the entry was canceled
“and the case closed as to Jones, '1nd,1t was furthel held that the evi-
~dence- submitted by Burton showed  collusion between Pyle and -
Jones and that Burton was entitled to a preference right of entry. -
From that action Pyle appealed to the Department on Deceémber §,

1903, prior to which date, on November 7, 1903, Burton made a]lph-
cation to enter the described land as a homeeteqd and on November
20, 1908, eight other persons, ds townsite occupants and claimants
of the same, with other lands, filed their protest against the “allow-
-ance of an entry upon sald tract of land by any per‘sons other than
said townsite claimants.” :

August 8, 1904, the Department, Wlthout knowledge of said town-
site claim, rendered a decision (not reported) affirming your said
office decision of October 17, 1903. Said departmental decision was
subsequently recalled and held suspended until further direction,
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‘Lttentlon having been drawn to the fact that said townslte cLum was
‘pending before your office. :
January 22, 1904, notice’ was. filed of intention ' to make townsite

" proof, and on March 5, 1904, -such proof was submitted without any ..

: objectiOH' July 22,1904, the townsite-claimants-applied for permis-.
sion to'intervene in the case of Burton and Pyle versus Jones, and on -
 August 29, 1904, the case was remanded to your office for action upon
.. the apphcatlon to make townsite entry for sald land and to intervene
in.said case.

By departmental- Ietter .of “February 21, 1905, your office was fur-
ther advised.that the.suspension. of' the sald departmental” decision
was intended to operaté only to prevent Burton from making entry
- until the townsite applicants could be heard, and not to vacate the

.- decision or-reopen the controversy between Burton and. Pyle. - Your -~

office ‘was -further directed to promulgate the said departmental
decision, but to withhold action on Burton’s application to enter said -
- land, and to take the necessary action to determine the respective
rights theréto of Burton and said townsite applicants. Such action
~was accordingly taken, and Pyle having taken no further action, the
case was closed as.to him. The respective rights of Burton and the -
townsite claimants were considered in.your office decision of June 80,
1905, wherein it was held that Burton under the circumstances of the
case had lost no rights'and was not debarred from asserting his claim,
. by reason of his faﬂure to appear and protest when the Sa1d townsite
proof was submitted.- :
'A hearing was thereupon ordered to defermine how many people
were residing on the land in question on November 8, 1903, the sub-
divisions actually occupied, and the improvements then on the same.
Such hearing was had and the record was forwarded by the local
officers without decision or recommendation thereon.
January 22, 1906, your office held that—

the townsite people have the better claim to- the -land, being actual settler;

. thereon, as against him [Burton], a subsequent apphcant

- The townsite entry was allowed, and from that action Burton has B
appealed to the Department. Pending consideration of the appeal
~there was filed, on June 9, 1906, the sworn statement of S. J. Lea,
alleging that on November 4, 1905, placer mining-claims were located

- by himself and W. S. Baxter on the SE. 1 and SW. 4, respectively,

of the quarter section of land in controversy herein, and that the land
in said subdivisions is of mineral character, and asking permission to
intervene in the present case to prove their said mineral claims before
a final decision herein. However, by the allowance of townsite entry
~and patent no injury can result to rights of ona fide mineral claim- -
_ ants existing at the date of the townsite entry (Sec. 16, act of March
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'8, 1891, 26 Sta,t 1095 1101 Nome& Slnook Co et al. v. Townsite. of i :

- ‘Nome, 84 L. D, 102, 104) and in the absence of an application for

*'‘mineral patent. no occas1on ex1sts for a heamng upon the m1nera1

' question.
- From the. townsite proof subm1tted on March 5, 1904 1t appears :
that the town of Gotebo was duly incorporated on J anuary 7,.1904, -

" iwith corporite limits including all of said NW, %, Sec. 22; that the .

T land. was surveyed on August 6, 1901, into 1ots, blocks Streets and )

alleys and all of the lots were taken; tha,t prlor to October 6, 1901,
- the date of Jones’s entry, there. were from six to fifteen: resldences
erected on the land, worth, together with other Improvements, .
$15,000, ‘and there was then a populatlon of smtv OF MOTe. Persons;
~and that on March 5, 1904, there were thirty-three residences, a
" church, a’ schoolhouse, the total improvements worth $25 OOO and

_ the populatlon about 125 persons. ,
" At the further hearing ordered by your office letter of June 30,

1905, it W‘.’:LS stipulated in- WI‘ltlDO‘ signed by counsel for the townsite =

- claimants ‘and._for Burton that the following statement of facts
- should be the record evidence in the case between them: : ,
That on- the sixth day of August, 1901 the Southwestem Mutual Towns1te‘
‘Company ‘surveyed- and platted the land in controv ersy as a patt of ‘the town-
© rgite.of Harrison (now Gotebo) O. T. That on that day the said land began to .
“be settled by persons holding lot certificates issued by said company and con- -
tinued to be settled.by such certificate holders and other persons -until .on .the
8th day of November, 1903, the settlements and improvements thereon were as
shown by the following statement. :

' The said statement specifies by name. and number in familir 141
persons then 11V1ng on-the land, and-it is added that s‘ud townsite

company long since became extinct.
The facts thus admitted leave for consideration smlplv whether -

_the filing of Burton’s affidavit of contest against the Jones entry on’

" October 8, 1901, and his showing of the collusive nature of Pyle’s
- contest gave h1m a preference rwht to enter this land when the Jones

_entry was canceled, notw1thstand1ng the said towns1te settlement and - '

‘occupancy then existing on the same. :
In its former decision herein, the. Department after holding that
Pyle was eliminated from the controversy, said that ' « the only
matter remaining. in issue was between Burton and the townsme‘
: 'occupants as to the right to make entry of the land.” ,
In view of the said agreed facts it is clear that at and prior to the
“date of Burton’s homestead application, November 7, 1908, the land
in question was actually occupied for townsite. purposes and was not
subJect to homestead entry. The Department is further clearly of
the opinion that, the Jones entry having been canceled as the result -
of the Pyle contest, Burton acquired no preference right of entry by -
~reason of his contest, although he defeated the preference rlght of :
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- "Pyle. . The act of May 14 1880 (‘71 Stat 140), bestowed the preler-‘.' o
olence rlght of entry only upon the: contestant who paid the contest . =

‘fees and procured the cancellation of the entry.. In the case of
White ». Linnemann (23 L. D., 379) it was expressly held that the

- ]umor contestant was not entltled to notice of cancellation under the
prior proceedings and that his app]loatlon, filed ‘with his contest,

‘secured. no 11<rht even if the successful contestant failed to exercise -

" his pleferled right. = And; manifestly, his appllcatmn subsequently' '

filed, secures no right unless he is the first legal applicant after the

‘ -.cancellatlon of the former entry The Tecord evidence showing that.

¢ his application was made in the face of an existing settlement and

“roeccupancy: of the land for townsite purposes, 1t was properly held =
‘subsequent and subject thereto.

The townsite proof which was suspended to anut the final out-
~come of the then pending contest of Pyle against Jones will be
. returned to the local office for examination and allowance, your sa1d :
L '_dec1s10n bemg ‘hereby afﬁrmed

' RAILROAD GRANT-SELECTION—ACT or JUNE 22, 1874,
DRESSEL 2. OREGON AND CALII‘ORNIA R. R. Co.

‘Selectlons by a 1a11road company in lieu. of lands relinquished under the plo?
_visions -of the act of June 22, 1874, ‘may be made of lands 1n either odd:
or even-numbered sections.

: Acz‘mg Secretary Ryan to ﬂLe ‘Commissioner of the Creneml Lond
(F L.C)y Office, July 15, 1906. - (E.J.H)

~~The above entitled case is before the Department upon the appeal -
of George H. Dressel from your office decision of February 15, 1906,
" sustaining the action of the local officers in rejecting his homestead '
apphcatmn, tendered April 18, 1905, for lots 3-and 4 and the E. 1 of
SW. 1 of Sec. 8, T.1 8., R. 5 D Portland Oregon, land district, for

; conflict with the selectmn thereof by the Oregon and California
- Railroad Company on March 14, 1877, under the act of June 92, 1874

(18.Stat., 194), entitled, “An act for the relief of settlers on ra1lroad
lands.” :
Tt appears that Dressel tendered a similar apphcatmn for the'_'
- above-describeds tracts on July 18, 1901, which was rejected by -the
local officers, and their action was sustained by your office’ upon . -
appeal thereto. No further appeal having been taken, the case was
. subsequently closed and the land patented to the railroad company
on June 21, 1902.. :

The claim made on ‘behalf. of Dressel under his former applloamon

‘and in the present oné is that the ra1lroad company’s selection of -

- said tracts was 1nva11d because: the same are a part of an even-
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_-numbered section Wlthln the primg 1m1te of its-‘gran ‘of July 25,
1866 (14 Stat., 289), and said contention seems to be based upon the .
understanding that the company’s. selectmn was -made under the
mdemmty prowswns of said grant. ,

The selection in question, however, was not an 1ndemn1ty selectlon
under that act, but a lieu land selection under “the -act of June 22,
1874, supra, wherein it is provided that if ‘any of the lands granted
to any railroad company or to the State for its benefit— :
- be found in the possession of ‘m actual settler whose entry or ﬁ]mg has been -
allowed under the preemption or: bomestead laws of the United States sub-
sequent to the tithe at: which, by the decision of the land office, the right of
.said road was declared to have attached to-such lands, the glantees, upon -a
proper relinguishment of the lands so entered or filed - for, shall be entitled to -
select an equal quantity of other lands in lieu thereof from any of the public

lands not mineral and within the limits of the grant not otherwise appropriated
at the date of selection, to which they shall receive title the same as though

" originally gr‘lnted ] .

In the case of The Gulf and. Shlp Island R. R: Co. ». The Umted
States (22 L. D., 560), it was held. that “ for the lands relmqulshed '
under the act of 1874, the company is entitled to select lieu lands

from the odd or even sections anywhere within the primary: or
indeninity limits of the unforfeited portion of the grant.”

The selection of the company was therefore proper.and the land
- rightfully patented thereunder. Your office dec1s10n is accordmgly :

- affirmed. :

MINING CLAIM—LODE LINE—END LINES.
BerLiceErENT AND OTHER-LoDE MINING Crams.

There is. no warrant in the mining laws for extending, arbitrarily and without -
-any basis of fact therefor, the vein or lode line of a loca‘tion in an irregular
and zigzag manner for the purpdse of controlling the length or-situation
of the exterior lines of the location to guit the convemence, real or imagined,

of the locator, B
" -The end lines of a lode location must be stralght and parallel to each othex and
when at rlght angles w1th the side lines may not exceed su{ hundred fest

in length. -
The mining laws contemplate that the end llnes of a lode claim shall have sub-
stantial existence in fact, and in length shall' reasonably - comport with the

w1dth of the claim as located o e N

Acting Secremr y Ryan to the Commissioner of ﬁw General Land
(F L. C.) Office, July 16, 1906. (A B P

December 27,. 1902, William Northey made entry for | a group Lof
- contiguous lode mining claims, composed of the Belligerent, the
- Belligerent Fraction, the Belligerent No. 3, the’ Belligerent No. 4,
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a,nd the Bull Hill I‘ractlon, survey No 1673 Rap id Clty, South :

- Dakota.
March 9, 1904, your office d]rected that the deputy mlneral surveyor

who made the survey be: required to furnish an affidavit stating -

-whether the Belligerent location actually embraces an apexing vein
or lode with varying courses as shown on the official plat accompany-
" ing the entry papers; or if such vein or lode consists of what is

known as a “ blanket vein,” to so state. ~Subsequently the surveyor-
- general forwarded to your office his certificate, stated to. be based
- upon the sworn report of the deputy mineral surveyor, setting forth
“ that the surface of the claim is embraced within the flat formatlon
and that the deposit is what is known as a ¢ blanket vein *.”

By decision-of April 17, 1905; your office; after .observing that by

‘the official plat the indicated. lode line of the Belhgerent locatlon, '
instead of being straight, is represénted by varying courses and in. -
- zigzag form, and that the westerly end line of the location is but

two inches in length; and stating that the manifest purpose of so

mdlcatmg the vein or lode line is to obtain more surface ground than -

" is contemiplated by the statute, held in substance, that an amended
survey of the claim would be required to represent the line of the vein
or lode as running in a straight course and to show the side lines
_-not more than six hundred feet apart at any place. Directions were

~ given that the entryman be notified of the requirement and that in
the event of default in respect thereof, and failure to appeal, his -

entry would be canceled without further notice.
The entryman has appealed. He alleoes, in substance, that your
Coffice is without authority of law to requlre an amended survey for
either of the purposes stated.

The questlon thus presented was consldered and decided by the

Department in the recent case of Jack Pot Lode Mining Claim (34

L. D., 470). - In that case it appeared, as also appears in this, that

the mmeral deposit on account of which the claim was located was of
- the flat or blanket formation. There wis extended on the official
plat, as is likewise done here, an assumed vein or lode line of three

courses and of zigzag form, apparently on the theory that a greater

width-of surface than six hundred}feet could be ‘thereby mcluded
within the side lines of the location..- The contention by the mineral
claimant was the same as the contention here, and was based upon

1

the same authority, namely, the case of Homestake Mining' Company

(29.L. D., 689). In passing upon the question the Department said:

. The ! appellant contends, in" substance, that ‘the present survey - accords in,

prmelple with the doctrine of the case of Homestake Mining Company. (29

L. D., 689), and therefore should be ﬂcceptod In that case there were a num-

" ber of exclusions from the. claim applied for, leavinga.tvéro small tracts widely

,sepa'r_ated from each otheér, for which entry had been allowed, though it appeared -
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that the pomt of p11n01pa1 dlscove1y had gone W1th the exelusxons Tt was'
shown that the -claim was- located upon a- horizontal or blanket lode which -
covered the entire area within the limits of the side and end lines, as well the
said two small tlacts as-the. point of prmapal dlscovely and  other’ excluded
portions-of the ¢laim.  One of the. guestions ‘was whethe1 the locations could ‘be
sustained notwithstanding- the loss of ‘the point of ougmal dlscovery -AS the
ore body was shown to extend unmterruptedly over: the entire claini, including
the two small tracts, the Depaltment considered . the apex of the lode as €o- -,
extensive with the distance -between thé side. lines of .the location, and held
- that the loss of the: Origiual or principal.discovery by its inclusion in SOme other: -
mineral claim -did not affect the validity of the loeation. 'The case goes no*
further, and is in no sense authority:for the ploceedmg attempted in the case at
bar.. There is. nothing in thé principle o justify the -extension of the lode line"
_.in the zigzag form here presented, whereby -the distarce between tlie side lines )
--of the claim is made to exceed the maximum width of six. Hundred feet alIowed
by law in the location of vein or lode claims: (See 2320, Revised -Statutes.)

The ruling in that case is decisive and controlling here, and .in
~‘aceordance therewith the demsmn of your office” on the point stated is
affirmed. SR

- There are other ob] ectlons to the entry, however, to which attention
-has not been called by your office. In-addition to the fact that one
of the indicated end lines of the Belhoerent location is only two
inches long; a matter which though mentioned was apparently not -
deemed material, the other end line is represented in the field notes
and on the plat to be over nine hundred feet in length and as acon-
sequence the location is of such irregular shape that at-one point the
distance between the side lines is approximately 'eleven hundred
feet. “And further, the northérly end line of the Belligerent No, 3
location, as represented in the field notes and on the official plat, is .
‘over eleven hundred feet in length, the supposed vein .or lode line
being indicated by varying courses in zigzag form and in such man-
ner (presumably purposely so) that at no pomt would the distance
from stch vein or lode line to either of ‘the side llnes, if measured
at I‘lght angles with the incident course of the vein or lode line, be
. over three hundred feet.  And further still; the northerly end line
of the Belligerent'No. 4 location is represented as only two inches
in length, whereas the average width of the location is approximately
four hundred and fifty feet; and the northerly end line of the Bull . -
Hill Fraction location is represented as only five feet in length,
whereas the average width of that:claim is approxmlately two hun-‘
“dred and fifty feet..

A situation of similar nature was also presented in the case of
Jack Pot Lode Mining Claim, above referred to. One of the end
lines of the-claim there involved was less than three inches in length
while ‘the length of the other was over eight hundred feet. Thie
~Department held under the facts of that case that neither line could
be-acgepted as an end line within the meaning of the law (sections -
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2320 and 2322, Rev1sed StatuteQ) that under the restrlctlve prov1-.,,_‘

" sions of the statute (Sec. 2320) vein or lode claims may not lawfully :
“exceed six hundred feet in width, and ‘therefore, especially in.case

" of a location upon a horizontal or blanket vein, the end lines of-the

Jocation may not exceed that distance in length unless there be some -

_ justifiable reason for it, which did not there appear; and that within:
“the contemplatlon of the statute end lines, which are requ1red to- be

© 7 parallel to-each other and are important features of a. vein or lode .-

location, must. have substantial existence in- fact and length and
- reasonably comport with the width of the location. -
The principles of the decision in that case are. equally apphcable.
~ here and are decisive of the invalidity of the entry-in question as to' .
- every location. of the group except the Belligerent. Fraction. - :
_The northeasterly end line of the Belligerent and the northerly end’
line of the Belligerent No. 3 in their respective extensions beyond
"',HlX hundred feet in length are without justification in the record and

©were apparently so extended for purposes not within the purview of

- the mining laws as apphcable to vein or lode claims.

" "The southwesterly end line of the Belligerent and the northerly
end lines of the Beélligerent No. 4 and the Bull Fraction are severally
obnoxious to the prlnmple that end lines are requlred to be of a sub:
stantial nature. - These are not end hnes “within- the 1ntendment of

' .‘ thelaw o : : 4

‘There is no Warrant in the statute for extendmb, arbltrarlly and
without any basis of fact therefor, the vein or lode line of a loca-
" tion in an irregular. and zigzag manner, such as here attempted,
merely for the purpose of controlling the length or situation of the.

exterior lines of the location to suit the convenience, real or: 11na01ned o
. of the Tocator.

That the course of a vein or lode as aetually found to exist in the -
earth, either by its outcrop. at the surface or by exploration beneath
_the surface, may rightly control or determine the manner of the
location, within the prescribed limitations as to length, width, and
end lines; there can be no doubt; and in- order to conform the loca-
tion to-the actual course of the vein or lode the side lines may be
~ irregular, and the location is not required to be in any particular
" form except that the end lines must be straight and parallel to each
other. . But it does not follow that a locator-upon what is known as
a blanket vein, where the ore body covers: the entire area Wlthm the
limits of the side and end lines, and the apex of the vein is therefoie
to be re@arded as co-extensive with the space ‘between -the side lines,
v,and every part or point of such apex as much the middle of the
vein as any other part (Homestake Mining Company, 29 L. D. 689),
may -assume, contrary to the fact, that an_ apéxing vein ex1sts in-
“certaln portlons of hlS clalm as dlstmgulshed from: other. portions,
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_and that the course of such vein runs in such irregular and zigzag -
manner as best to suit his purposes in laying the side and end lines
~ of his location, whatever such purposes may be. To so hold would
*be to in effect say that a mineral locator may, for purposes of loca-
tion, assume the existence of a_thing which upon the accepted facts-
‘he is bound to recognize has no existence, a prdposition obnoxiotis
to every sense of rloht and vmolly without warrant in any pr111c1ple :
~of the mining laws. :
" In this case the entryman hfxs shown by the cert1ﬁcate of the sur-
veyor-general, based on the sworn statement of the deputy mineral
surveyor who surveyed the claim, that the ore deposit is of the flat -
- formation and what is known as a blanket vein, and yet in the loca-
‘tion and survey of the several claims of the group he has undertaken:
to assume that an apexing vein exists lengthvmse with each location
at or about the center and for.the full length thereof, distinct from
any other portlon of the location, and that such vein extends in vary-
ing courses in zigzag form (resulting in the'irregular shape of the
“locations and the improper and insufficient end lines, heréin pointed
out) ; and upon this arbifrary assumption, utterly at variance with -
" the oath of the deputy mineral surveyor and the official certificate of
the suveyor-general; he bases his claim of right to a patent for the -
entry as it stands. .
The Depattment can not recognlze such procedure as within the .
_contemplation of the mining laws.~ As to-all the locations except the
Belligerent Fraction;the entry is clearly unlawful and with the excep-
tion of that claim must be canceled unless the survey shall be amended
in such manner as will meet and overcome the objections here stated. -
*_There can be no arbitrary or iron clad rule to govern the laying of
end lines. in all cases, other-than this: They must be straight and -
- parallel to each other (Sec. 2320, Revised ‘Statutes; VVah'ath 2.
Champion Mining Company, 171 U. S., 293, 3811), and when at
right angles with the side lines they must not exceed six hundred -
,feet in 1en<rth In other respects every case must more or less de- -
pend upon its‘own facts and the conditions and circumstances sur- -
rounding it. In this case it is sufficient to say, as already pointed out,
" that there is nothing to justify the length, over and above six hundred
feet, of two of the end lines held fo b_e objectionable, and that the
: others can not, be regarded as end.lines because not lines having any
-substantial existence in fact. Both classes are condemned by the
principles applied in the case of Jack Pot Lode Mining Claim, supra.
It is settled law that the lines of a junior lode location may be laid
within, upon or across the surface of a valid senior location for the.
purpose of securing and defining rights under the junior location-
not in conflict with any rights under the senior location, subject only
to the qualification that no forcible entry is made (Del Monte Mining
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.--Company V. Last Chance Mmmg Company, 17 1 U 8., 55, 59, 85);
and-the Department -has held the: prlnc1ple ‘to-apply even- Where the
senior location had been patented prior to making the junior location
(Hidee Gold } "thlng Company, 80 L: D., 420). Assuming the group
~ of claims here in question to be surrounded in part by other Iocatlons
as would seem to be the case from the official plat of survey, there is:
ample authority under the decisions referred to for laying the end
 lines of the several locations in such manner as to bring them within
- -the principles herein expressed, there being nothing in the record to
indicate that this may not -be peaceably done.

The order for an amended survey will be enlarged so as to embrace l s

- all the locations except the Belligerent Fraction, and. if not complied .
with the entry.will be canceled to the extent here Lield to be invalid.

MINING CLAIM—PATENT PROCEEDINGS—DILIGENCE.
CoprErs BuLrnion AND MORNING STAR Lopr MINING CrATMs.

,The deels1ons of- the Department holding that the prov1s10ns “of ‘the mining laws
relating to the patenting of mining claims contemplate and require that an
applicant for patent shall proceed with diligence to-complete his patent
‘proceedings, and that-a failure to do ‘so. constitutes a waiver.of all rights
under such proceedings, are notice to’ the world and. mineral applicants
must govern themselves. accordingly. or suffer the consequences.

Acting ;S’ecretary Byan. to the Commissioner of the General #Lcmd :
(F.L.C) ~ Office, July 16, 1906. (ABP)

"May 24, 1904 the Copper Bullion Mlnan' Company (heremafter
called the company) made entry for the Copper Bullion and the
Mormng Stir lode mining claims, survey No. 623, Spokane, Washing-
- ton. . The application for patent, upon which the entry was. allowed
was filed: November 5, 1901, and the publication of notice, Whlch
commenced November 9, 1901, was regularly continued for the re-
quired perlod of sixty days.and no adverse claim was filed. '

November. 11, 1904, one Joseph Bierl filed a protest against the’
entry, alleging the re-location by himself; Matrch™ 14, 1904, of the
Copper Bullion claim on the stated: ground of abandonment and
failure to comply with the requisite cond1t10ns as to annual expendi-
ture in labor and 1mprovemenfs as to that claim fer: the year 1908
and prior thereto: ' N

By decision of T Pebruary 11, 1905 your ofﬁce, in view of sald pro-.
. test,. and’ of the delay in the oompletlon of the patent proceedings,.
directed that the company be allowed sixty days.from noticé within
which to show cause why itsentry should not be canceled as to the
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7 'Copper Bulhon clalm, in' default Whereof and of appeal 1t Was,
stated the entry would be so canceled : ’

The company theéreupon appealed Sirice the aPPeal tli ‘re has been g

filed here by Bierl a withdrawal of his said protest.

The record shows that over {wo years elapsed” after the explratlon G

_of the period of publication of notice of the application for patent,
“before there was any effort by the company to complete the proceed:
ings. It appears that on February 10, 1904, the local officers called"

~upon the company to show cause why its.application should not be -

- rejected because entry had not been seasonably made, and ‘it was in -

- response to such notice that the company first applied to make-entry.

The affidavit of the company’s agent was filed stating in substance
that entry had not been previously made because aiﬁant had been ‘ab-

- sent in the Bast on business for the company during the greater part:
of the two years then last past; that the matter had escaped his -

~ attention at the only time it could have been attended to; and that -
the delay was due to circumstances-over which -he had no_ control.

Certain affidavits to the effect that over $300 had been expended in -
work on the claims during each of the years 1902 and 1908 were also *

filed.- It was upon this showmg that the local. ofﬁcers allowed the

entry :
The decision of your office re]ects the showmg as insufficient as to
“the Copper Bullion claim only, and this apparently because of the - -
- alleged re- location of that elaim by the protestarit Bierl. i
. The Department has held in numerous decisions that the prov1s10ns
of the mining laws relating*to the patenting of mining claims con-

~template and require that an applicant for patent shall proceed with . .~

o diligence to complete his patent proceedings, and that a failure to do
so. constitutes a waiver of all rights under such proceedlnos also.

~ that the annual expenditure in labor and ‘improvements on a nunlncr S

claim is a matter committed e‘(cluslvely to the courts for determina-
tion, and the land department can make no adjudication in respect

thereto. (The Marburg Iode Mining Claim, 30 L. D., 202, -and -

decisions cited; Cleveland e¢f al. ». Eureka No. 1 Gold Mlmno and
Milling Company, 31 L. D.,69; Lucky Find Placer Claim, 82 L D,
200, and decisions cited ; ng K Montana Loan and Realty Com—
pany, 33 L. D., 132.). '. -

Under the pr11101p1es thus repeatedly announced 1t is elear that
theé entry.was improperly allowed by the local officers, and should
‘not have been sustained by your office as to either of the claims. So
far as the record shows, there was no obstacle or barrier to prevent
the completlon of ' the patent proceedings ‘within the calendar year -
(1902) in which the pubhca,tlon of notice of the application for
" patent was.completed; and no reason other than mneglect or lack -of

attentlon is urged by the company as an excuse for its fallure m thls
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respect The affidavits filed on behalf of the company, in Whlch it
was sought-to show. that the required annual. expenditure in labor o
and improvements had been made for the years 1902 and 1903, pre-
~sented no matter for legitimate consideration by the land department,

and were therefore without legal effect for any purpose.

The entry cannot be sustamed as to either of the claims embraced_ »
in it, and:the same is hereby canceled. - The withdr awal by Blerl of
-rhisprot.e'stl is wholly immaterial -and does not affect the question in
any, manmer. The company did- not proceed as required by law to. .

completerits patent proceedings and the result is due solely to its:

own neglect.  The departmental- decisions on the subject are notice

- to-the-world and .have béen ever: sitce the: decisions -of 1899 in the. -

cases of Cain et al v. Addenda Mining Company (29 L. D., 62), and
P. Wolenberg et al. (Id., 802), and mineral applicants must govern
2 themselves accordlnoly or s11ﬁer the consequences.

ARID LAND——IIOl\/I]]ST]]AD E\TTRY——R]]LIN QUISH\IENT——ACT 01" JU’NE 117,
. 1902.

. InsTRUCTIONS.

" The. relinquishment of a homestead entry within the irrigable area of an irri-.
gation ‘project: under the act of June 17, 1902, where the entryman is in
default in the payment-of any annual instalment, does not reliéve the land
of such ehalge, and a succeedlnfr éntryman takes it subJect thereto.

: ',Actm g Secretam y Ryan to the Director 0]c the (’eo?oqwal ;S’um:ey,

“(I‘LG) SRR July16’1906‘ ‘ . (E.F.B)

Your Letters of ApI'll 30, 1906, relative to the sale of rehnqmsh~ ‘,
ments by persons who have made entries of lands within irrigation

~projects, were referred to the Commissioner of the General Land _ :

Office. ‘A copy of the report thereon is transmltted herewith . for
your 1nformat10n _ -

- “You suggest that the. successful opel ation of the Reclamation Act

~ in regard to the recovery of moneys expended in the construction of »
. the works;, is threatened with danger from the indiscriminate sale
~of relinquishments, and you submit two propositions Wthh 1f adopted :
. will in your judgment tend to abate the evil: ,
~ First, that upon the filing of a relinquishment for lands 1ncluded’.

“within a reclamation project no entry shall be received thereon for -

a, pemod of 60.days from the filing of the relinquishment in the local -
land office; that during said period of 60 days a notice of the filing

“of such 1ehnqu1shment with a description of the land: shall be
‘consplcuously posted in. the local land ofﬁce and that durmtr sald
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'pemod of 60 days the land shall be subject to ‘settlement only and

thatthe register and receiver shall forward with any entry made o

~for such lands a certlﬁcate as to the posting of such notice.

Second, that after the relinquishment, of an entry for lands within -
a reclamation project in connection with which a water right appli-
cation had been filed, the succeeding entryman must file a water right

application sunultaneously with his entry, and the charges payable o

thereon shall become due at the beginning of the next 1rr1trat10n sea-
~son to be fixed: definitely for each project. ' i
The Commissioner of the General Land Oﬂice approves* of the
last-proposition to make the charges payable at the beginning of the
irrigation season,- but urges as an objection to the first propesition -
that it would contravene the provision of the first section of the act
of May 14,1880 (21 Stat., 140), that upon the filing of a relinquish-
ment in the local office “ the land covered by such clalm shall be open
. .to settlement and. entry without further action on the part of the
-Commissioner of the General Land Office.” .
The Department is not impressed with the necessﬂ:y or practlcab11~
ity of either proposition, nor does it anticipate that the successful
.operation of the act will be jeopardized by the rehnqmshment of
entries. :
While the pohcy of the oovernment is to chscouraoe the sale of -
- relinquishments, there is no moral or legal inhibition against it. In
some cases the entryman may be compelled to abandon the land
although entered in the utmost good faith. “Under such circum-

stances he would be perfectly justified in obtaining whatever recom- .

pense he could for his improvements and forfelture of his homestead
:right. ~The rehnqulshmenz neither conveys nor secures to the pur-
: chaser any interest in the land, but it inures solely to the benefit -
of the United States. Upon the filing of it in the local office, the
entry is canceled and the land 1mrned1ately becomes subject to settle-
ment and entry, by the first legal apphcant Wlthout further action
of the land department. = :

- Upon the relinquishment of an entry of lands withdrawn for dis- -

posal under the Reclamation Act, the land takes the same status it

had at the time the rehnqmshed entry was made; that is, withdrawn -
“ from entry except under the homestead laws.”
Furthermore, if the rehnqulshment 1s intended. to operate for the -
 benefit of the person ‘to whom it is sold, such purpose can not be
defeated by withholding it from entry for sixty days and allowing it
" to be subject to settlement during that period, because’ a- settlement
- could be madé at the same. time the rehnqulshment is-executed and

- filed, and priority of settlement would secure a prior right to entry.
In your second letter you set forth very forcibly the reasons that -
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prompted the fixing of the maturlty of the annual payments at the
end instead of at the beginning of the irrigating season. - Under the
pr oposition submitted, if the entry has been relinquished, the succeed-
_ing entryman will be required to pay at-the commencement of the .
* season, thus discriminating between persons who make orlouml entry
of lands withdrawn for disposal under the Reclamation Act, and per-
sons who subsequently enter the same land after it has been relin-
quished, requiring him to file a second water right apphcatlon for the
land simultaneously with his application for entry. - ’
The annual charge is not a rental obligation due solely as a per-
sonal charge against the entryman nor does his right to the use of
water depend upon his personal application. On the contrary, the
right to the use of water under the provisions of the act attaches to-
~the land covered by every ertry by force of the statute itself, which
expressly declares that such right “ shall be appurtenant to the land
irrigated.” - The right of entry and the right to the use of water are
: mseparable Tt is not a prlvﬂeoe or right of the homesteader to take
“water or not, as he may wish, or in such quantities as he may wish to
_apply for, but he is chargeable with his equitable proportion of the
- water apportioned to-the land entered. Every apphcatlon to enter
lands withdrawn for disposal under the Reclamation Act is an appli-
cation for the water right appultenant thereto, which attaches, by
virtue of the statute; and he-is bounid to pay the annual instalments
when due and te irrigate and reclaim one-half of the total area of his
_entry for agrlcultural purposes, and “ a failure to make any two pay-
~ ments whén due shall render the entry subject to cancelation, with the
forfeiture of all rights under the act as well as of any moneys alreqdy
paid thereen.” .
~ The cancelatlon of an entry, Whether from relinquishment or other- -
wise, carries with it a forfeiture of the water right appurtenant to
such land.. When the land is reentered, the water rloht that attaches
to the land by force of the statute inures to the second entryman; who

. obligates himself to pay the  charges apportioned against such tract. ”

The cost of construction is a charge upon the land irrigated frem
-the waters of the 131“0]ect until the government has. been reimbursed:
- If any instalment is not paid. by an entryman and he forfeits his
entry, it still remains a charge upon the land entered, and must be
" paid by a succeeding entryman before patent will be issued. The act
~ expressly provides that the entryman “ before receiving patent for
the lands covered by his entry shall pay to the government the charges
. apportioned against such tract,” as pr0v1ded in section 4. While the
Secretary of the Interior may extend the annual payments through a
* period not exceeding ten years from the date of every entry, an instal-
ment due by a defaulting entryman is an obligation resting upon thé
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]and to Whlch the first or any subsequent entry is sub]ect and Whmh )
“the oovermnent ¢an always enforce by withholding patent until 1t 1s"
pzud and-by tanceling the entry if it is not paid.

If it is generally understood as it should be, that a rehnqmshment
‘of an entry where the entryman is in default-as to the payment of any
_annual instalment does not relieve the land. of such charge, and that
a  succeeding entryman takes it cum onere, it will éither prompt the*
~payment of such charges, or enter into the con81derat10n n the pur-
. “chage of the rehnqulshment : R - :

MINING . CLATM—ADVERSE PROCEEDINGS—_ACT OF MARCH 3; 1881.
BRIEN Vs MOFFITT ET AL,

The final ]udgment of a cou1t in accordance w1t11 the 1)10v1510ns ot the amend- »
atory ‘act of March 8, 1881, in an adverse suit pursuant to section. 2326 of -
the Revised Statutes, to the effect that neither party litigant has estab—
lished the right of possession of -the ground in contloversv effectually termi-- -
nates"the :patent proceedings out of which the controvefsy arose; and entiy.
can not theéreafter be lawfully allowed and patent issued except upon the

: prosecution, by a quallﬁed claimant, of new patent ploceedlngs ‘ '

" (ase of James D. Rankin et al 7L D, 411 overruled.

Acting Secretary  Ryan to the Commissioner of the Geneml Land
(F. L. C) Office, J’LLZJ 17, 1906. : (1" H. B.)

Under date of August 21, 1905, Danlel H. Br1en, of VVallace,v
~Idaho, addressed the Department as follows:
In the matter of mineral entxy No. 421 ; patent No. 40,819, for the Leonard

lode claim, Coeur d’Alene land’ ‘district, Shoshone county, Idaho patent issued

April 3, 1905 ‘8 grave error has been conimitted thlough the means of a false

: celtlﬁcate as to the court’s record wherein it was certified that no action-was
pendlnd involving the title to the Leonard lode claim, and further certified
that the 'adversé suit brought by Daniel H. Brien in support of an '\dvelse
claim against. an appllcatlon for patent f01 the Leonard-lode claim had been
dismissed, and that no <1ppe‘11 had been tdken from -said order, when as a matter
of fact the judgment of the court; a certified copy of which I herewith-hand you
was that nelther pfuty were entltled to the. ground in c011t10ve1sy, ot to the

patent.

It was not known until vety 1ecent1y thqt thls fraud had’ been pelpetmted
©or that the app]lcant for patent had proceeded under- these false: certificates

to obtain a patent. There has been no-record of the granting of the patent -~

here, but by -accident I learned that the patent had been issued and that the
- claim had been passed for patent, and on \Iay T, 1905 I asked the Honorable
Commissioner of 'the Genelal Land Office for certified copies.of the papers filed
“in conneciion “with this. mineral entry;. and. on . June -9th 1ecelved the: same,
which was my first knowledwe of the fact that the applicants were proceeding
“to patent notw1thstand1na the velchet of -the jury and-the Judgment of the

. court.
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After the vordlct of the me, 1 fully eomphed with the law in regatd to the
. mlnmg claim in contlovetsy and perfected my title thereto, and had been rest:
ing gecurely. on the belief : that the judgment ‘of “the. ‘court would protect: me
‘against any -possibility of. the opposmg party proceeding: to patent :
I most. earnestly. request - that thxs -matter. be taken ..up for’ 1nvest1gat10n
,The facts:upon which ‘the f1audulent obtaining of thxs patent rests: are; matters
-+ "of record in elthe1 you1 Depattment or the courts’ in which-the case was tned
: _and in -which - it “was held that " neither party ‘had estabhshed a right to the- ‘
plece of ground:in' controversy, unde1 the act. of Congress of Malch 3 1881, -
. mov1d1ng for such verdict. - g .
; Restlng uponthe assurance that yom Honmable Depmtment stands 1eady‘ ‘
to: ‘prevent -such fraud as was per petrated in. this case; I respectfully ask that
steps may be . taken -for the, annulment and - settlng asuie of thls patent and
further as may beé rlght and., eqmtable in the 1)1emlses

“This: commumcatlon and the. accompanylng copy of the ]udgment
‘therein mentioned were referred to your ofﬁce “ for report in- duph—
cate, and: return_ of ‘papers.”

- In response, and: on September 26, 1905, your ofﬁce reported the B
~ substance of the ‘case; the material: facts whereof, as disclosed by the
Tecord (now before the- Department), somewhat more partlcularly_r
and-fully stated are as follows:- E :

- January 16, 1900 Edward H. Moffitt and hlS co- clalmants, R K.
- Neill'and Charles J Morse, filed application for patent to the Leon-
ard lode mmlng claim; survey No. 1441, Coeur d’Alene; Idaho, land
district, without exclusion or miention of any conflict, and embracmg
“an area of 18.043 ‘acres in accordance with the official survey. -

During ‘the ensuing period of publication and- posting of ‘notice of
that apphcatlon Brien, clalmlng to be the'lawful -owner and entitled
to the possession of the conflict areas, filed two adverse claims; one-on
~behalf of the Tamerlane Fraction:lode clain; embracing an: indicated
~.conflict of 1.056 acres at the easterly end of the Lieonard-claim, and
~the other on- behalf of the Nilus lode claim, embracing an ‘indicated
conflict of 18.523 acres to the -west of the Leonard-Tamerlane con-
- fliet and including the greater portion ‘of the Leonard claim. .-FEach
“such conflict was particularly illustrated by a blue -print, diagram,
‘attached to:the approprlate adverse claim, under the certificate of a -

deputy mineral surveyor © Suit upon-each adverse claim was season- -

-ably commenced in the district court of the first judicial ‘district of
- Idaho, in and for Shoshone county, and proceedmgs in:the land ofﬁce
were stayed-accordingly. - ‘
“More than three years later local counsel for the Leonard appli-
-cants transmltted to the local office a petltlon to proceed with appli-
cation,” bearing date December 31, 1903, in- which, under- the oath
of Moiﬁtt, 1nclud1ng statements ot further expendlturee,. and dis-
"closures of mineral and that “affiant and his co- owners have in all
“respects perfected their tltle to said lode mlmng clalm, and ha
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remained in the contlnuous and exclusive possession” -thereof;. the
conflict with the Tamerlane Fraction claim was expressly waived,
. followed by the statement “ that there are no other ex1st1ng adverse :
- ¢laims to any portion of said Leonard lode mining claim.” There =
was also filed a certificate of the same date, under the signature of -
the clerk and seal of the above court the matenal portion of which -

is as follows:

.1, Stanley P I‘auweathm Clerk of the District Court of the I‘xrst Judmal
District of the. State of Idahg, in and for.the County of Shoshone, do hereby
certify that there is no-suit or action pending in-said court involving.the title
or possession of the Leonard lode mining claim situated in Placer Center Mining
Distriet, County of. Shoshone, State of Idaho, known as U. 8. official survey.
- No.1441; mineral application No. 290, Edward H. Moffitt, Charles J. Morse and
R. K. Neil, claimants, excepting that portion thereof described- as follows, to wit:

» The description which follows the-last clause above quoted. is- of
the conflict- with the Tamerlane Fraction. In addition to the peti--

- “tion and’ certificate, and accompanying local counsel’s letter of trans-

mittal, were the tsual proofs in completion of mineral patent pro-
~ceedings; a tender of purchase price, and an application to make
entry for the Leonard claim; and ‘entry . (No. 421) was allowed
~ accordingly, January 5, 1904, excluding only the aforesald Tamerlane
Fraction conflict. . : _ :
The record having been transrmttpd in usual course, your office
thereafter, and on October 26, 1904, advised' the local officers that, -
-whilst the conflict with the: Tamerlane Fraction had been expressly
- excluded from the Leonard entry, the record disclosed no disposition
of the Nilus adverse, upon which, from a letter in the record, it
appeared that suit had been duly 1nst1tuted, resulting in a judgment;
~and it was further stated that if suit had been had and judgment
rendered, as indicated, a certified’ copy of ‘the judgment roll must be -
furnished ; otherwise, the disposition of the Nilus adverse must be
shown' in accordance with: paragraphs 86-88 of the mmlng regula-,
tions (31 L. D. , 474, 488-9). : : :
As the result thereof there was ﬁled in.the local office,. and trans— '
mltted to your office, a further formal certificate by the clerk. of the
court; dated December 12, 1904, the body whereof is as follows:

I, ‘Stinley P. Fairweather, Clerk of the District Court of the First Judicial

District of the State of ‘Idaho, in and for ‘the County of Shoshone, do hereby.-:

. certify that in the action of D. H. Brien against Edward H. Moffitt, Charles.J.
Morse and R. K. Neill in. said court in support of an adverse claim of the Nilus
lode against the Leonard lode application for patent the action of the plaintiff
was, by an order dated November 7, 1900, dismissed ; that no appeal was takeén
ﬁom said order, and that said action is not now’ pendmg

-With this additional showing. patent issued, April 3, 1905, upon the-
Leonard entry as it stood, thus. embracmg the conﬁlct between the.
Leonard and Nilus clalms
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In conclusmn of the report to the Department in response to the .
- aforesaid reference for that purpose, your office recommended, in view
of the disclosure by the communication of Brien and'the accompany-’
ing" certified’ copy of the judgment; and citing in that connection'the
case of Newman ». Barnes (23 L. D.; 257), that the patentees be called’
upon to surreider title, and that; upon refusal to do so within'sixty -
days from notice the case be submitted to the Attorney-General with
- 1the view tothe 1nst1tut10n of a- suit looking to the cancellatlon of the
) outstandmg patent. - _ :
“Coneurring in that recommendatlon, the Department dlrected your
office to take action accordlngly, an extension -of nlnety days belng'
‘C‘ubsequently afforded the patentees upon-their application therefor,
-and further directed that the entire record be submitted, at the expi-
‘ration of the period and upon failure of the patentees to surrender the”
- title under their patent for further consideration and action’ by the "
~ Department:: : _
On their part the patentees submltted a petltlon for reconsuieratlonf

of the departmental action; and tupon expiration of the allotted perlod't

your office: transmitted the entire record to the Departmient. Inas-
much as the matters set forth and relied upon in the petition ‘are cov: .
- ered by the more elaborate brief of resident counsel for the patentees,'
since filed here, the petition need’ not be further referred. to. .

+ In' the introductory portion of ‘the brief it is remarked that the
“ false certificate ” to which Brien refers is that of December 31, 1903,
the material part of which is quoted above. Advertmg brleﬁy to the’
judicial disposition of the suit upon the Nilus adverse claim, it is
insisted that, whilst the appropriateness of the form of the certlﬁcatef
for the purpose for which it was used might be open to difference of’
_opinion, it was in no material sense false or fraudulent, but that its
affirmative declarations were true. - Intentional deceit on the part of-
thie Leonard applicants and their local counsel is earnestly disclaimed;
- and as negativing an assumption that the purpose of the certlﬁcate'

was to conceal the real disposition of the Nilus adverse suit reference’ -

© s made to the aforesaid letter transrnlttlno the certlﬁcate, ete., in the .
~_principal and concluding paragraph of Wthh the local counsel sald
Sectlon 23‘76 of the Revised Statutes as amended by the act of Mzu -3, 1881
(1 Supp: Rev. Stat., 824), provides that where the _verdxlct of the.jury in an
adverse suit is against both parties, the applicant shall ‘not proceed with the
patent ploceedlngs until he shall ‘have perfected his ‘title: I cannot find that

any 1egu1at10n has been adopted by the depaltment covering a’ case like ‘this,” -

but-presume that the:enclosed proof-that we have perfected the title will be
~.accepted- as - sufficient. - -In- their appllcatlon to purchase- the appllcants waive:®
the alleged area in conflict with the Tamerlane chtlon and. this leaves no

 existing adverse claim’ against the Leonard, the veldlct of the jury and Judg-

A - ment ‘of the court havmg disposed of the Nilus adverse clalm
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Ttis urged that proceedmg upon the theory that under the de01510n‘-

in the case of James D. Rankin et al. (7 L. D.; 411) the Leonard

patent, application remamed pendlng, notw1thstandmg the court’s
judgment upon the Nllus adverse; and subject to further prosecution
-by the applicants upon perfection of their title—* not the inception

_or initiation of title "—the certificate so framed and filed sufficiently

advised the local officers of the termination of that litigation, whilst
“the above letter and enclosures fully advised those officers, and in"
turn your office, that the further proceedings were talken as a matter
of right by wirtue of the act -of Congress Dursuant to which the judg-
ment was rendered. :
In answer to this it may first be said that Brien’s complalnt as first, ‘
‘above set out, goes not only to the certificate of December 31,:1903,
but embraces as well the further certificate of December 12, 1904'

which resident counsel seem to have overlooked. W hatever may. be. o

- said of the literal truth of the earlier certificate, or on behalf of the
- accompfmylno letter.of the local counsel, there remains the later cer- ..

tifieate in which it is affirmatively declared that in the matter of the =

" “suit upon the Nilus adverse claim, brought in the couit by Brien
against- the Leonard applicants, “‘the action of the plaintiff - was,

by an order dated November 7,.1900, dismissed.” The letter, which. S

is undoubtedly that to which your ofﬁce referred in your adv1ee of
~October 26, 1904, to the local officers, contains no explicit statement .
" of the result of that suit; and the ofﬁcml certificate thereafter sub-
mitted in response to the call by your office would naturally and-
‘ _rlghtfully be accepted as conclusive. Had that call been properly
observed a copy of the judgment roll would have been furnished and
the true situation disclosed. Without regard to any question of in-
“tent on the' ‘part of those who prepared and filed it, it must be said.
that the certificate did not correctly present the facts to the land "
department and could not but be misleading. Its terms “import a’.
‘termination ‘of the suit adverse to the plaintiff, Brien, alone——that sy

that the action begun by, him had been “ dismisged *—and admit of no =~

other interpretation.. It falls far short of a reCItal or even sugges-
tion, of a verdict and judgment adverse both to plaintiff and defend- .
ants. Had a copy of the judgment roll, instead, been. filed the fur-
ther proceedings by the applicants would not have been permitted. -
- No'dispute need be raised upon the contention of counsel here, that
_in the event of such a judgment, in a- suit pursuant to section 2326,
Revised Statutes; neither party is thereupon under obligation to file
in the land department a copy of the judgment roll; for reither could
secure patent thereunder and neither is under obligation to make fur- -
_ther effort to acquire title at all.. In fact, the successful party in
any such suit is under no obligation to file a copy of his ]udoment roll,
: '.1f Le does not choose to avail hlmself of his Judgment B_ut if and -
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'thn occasion arises to denote the result for the 1nformat10n of the
land department, as it does when patent is thereafter sought by any -
- applicant, the one who undertakes it is under every obhgatlon to dls-
“close the true nature of the judgment.

As shown by the certlﬁed copy: of the ]udgment roll, submitted by
Brien, in the suit upon-the Nilus adverse claim the jury returned a
‘signed Verdlct October 17, 1900, as follows: = :

We, the jury empanelled in the above entitled cause, find that nelthel plmn- :

tiff nor defendants have estabhshed the 1‘10’]113 to the possessmn of the gtound in
contloveley -

Upon this verdict the court entered the foHowm ]udgment

‘Wherefore, by virtue of the Iaw and by 1eason of the plennses af01es'ud 1t is
order ed, adjudged and decreed that neither: the pl‘llntlff or the defendants are
entitléd to the 11ght of possession of the ground and premises in cont1ove133 in

. “this action; being the ground in conflict between the "Nilus lode: mining claim:

~ ‘and the Leonard:lode mining -claim, or any part thereof, descubed in the ccm-
3 plamt ‘and in the defendant’s cross-bill or complamt in this- action. :
It.is further 01dered adjudged and decreed that the plaintiff’ take nothing by
* this action, and that the defendants take nothing by this actxon or theu cross-
‘complaint herein. ;
Tt is further adJudged that costs shall not be: r1110Wed to e1the1 palty to this
action. :
Done in open comt this 7th day of November, 1900. . .

- The verdi¢t and judgment, therefore, were returned and entered-
pursuant to the. act of March 3 1881 (21 Stat 505), Wherebv 1t 18
. prov1dec1—— ‘

“That if, i any actlon blought pulsuant o section twenty-thrée hundred and
twenty-six of the Revised Statutes; title to the gronnd in controversy shall- not
be. established by -either party, the-jury:shall so:find, and. jndgment,-shail .be
‘entered according -to- the verdiet. - In such case costs "shall ' not be allowed. to

elther party, and the claimant shall not proceed-in the land office. or be -entitled
to a patent for the or1011nd in. controversy until he: shall have perfected his fitle.

“Upon the’ concluchng clause of the act re51dent counsel base thelr

‘ _contentions on- behalf of the Leonard apphcants and patentees. - By
' yirtue of its terms and notwithstanding or in, view of the verdict and
~judgment, it is contended the Leonard patent application remained
pendlng and the apphcants were entitled to proceed thereunder; with-
e‘out giving further notice, upon perfection of a possessory title.

' Commentlng upon the effect of the amendatory act of 1881, counsel
~argue that prior thereto, and under the provisions: of section 2326,
" Revised Statutes, an applicant for patent was not put upon -the -
defense of the validity of his own claim by the interposition of an
adverse claim and  suit thereunder; that that question: remained,
not in part but in whole, with the land department, provided only
that his adversary-: failed to establish his claim of superior right;
‘that the laboring oar was borne by the plaintiff (adverse claimant),
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_Who succeeded it-at: all upon the strength of his own t1t1e and which

-~ alone was on trlal that if the plaintiff prevailed there woilld be an - . '

end of the case of the defendant (applicant. for patent) both -in
“the court and in the land department, and the former might avail -
himself of the judgment roll to secure patent; but that if the plam—
tiff failed to establish his adverse right the stay of. proceedings in
the. land department Would be removed. and the-applicant entitled
to proceed as though no adverse claim had been 1nterposed and the
adverse claimant would be eliminated as a factor in'the case. No
change in the status of the adverse claimant was wrought by, and in the .
event of a ]udoment pursuant to, the act of 1881, say counsel ; but they -
earnestly insist that with the applicant for patent the case is dlﬁerent
. In that by the concluding clause he, as the “ claimant,” is still recoo"—

nized asisuch notwithstanding the verdict, and that Wlth premed1ta— e

- tion and purpose that clause deals with hun as a continuing factor -
- under his application and relegates his case fo the land department
where he may pursue his claim upon submission of proof, not that he '
has originated a possessory tltle, but.that he. has “ perfected »

" theretofore asserted.

It is, as appears from what has been stated, the theorv of counsel
“that the adverse claimant, Brien, was ellmlnated from the patent pro-
" ceedings and concluded as to. the premises in controversy as effectu-
ally as if he alone had suffered an adverse judgment in accordance

' with the prov1smns of section 2326, and that thereupon. the stay of = -

proceedings in the land department was lifted, and all further'ques— P

tions concerning the applicants’ claim in and to the premises were
remitted to that department, with the privilege on the part of the
applicants ¢f procéeding to entry and patent urider their application
-merely upon -submission of proof-that they had  perfected ” a pos-
sessory title in themselves. Or, as it is otherwise stated by counsel,

~when by pubhcatlon and posting of notice of an application for S

mineral patent all those concerned have been invited to present their

~ adverse claims, and wheén such as have been presented have heen.

,re]ected upon trial in court, the questlon of the right of the appli-

- cant to his claim becomes and remains thenceforward one between’
himself and the government, to be determined in the land. depart- :
ment and nowhere else; and what is conceived to be a recognition
expressly accorded the © claimant,” as meaning the apphcant for

- patent, by the concludlng clause of the act of 1881 is rehed upon as:
supportmg this view. » :

- The view can not.be accepted as: tenable Indeed borrowmg from .
the drgument of counsel, that prior to the act of 1881 the asserted
possessory title of the adverse claimant alone was tried in-the action,
it must equally be true that thereafter the claimed possessory title of -
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“the: apphcant for patent would be tried in the same manner and. under

. ‘the same conditions, and would be e\posed to ‘the -same cohsequences. -

This is obvious from the first portion-of the act itself: In Lindley on
Mines (2nd Ed., Vol. TI, Sec.' 7 63, Pp- 1366— 7), upon authority of
cited cases, it is sald ' o

‘In the 01d1na1y action of ejectment a defendaut ‘may 1ely upon the Weakness ]
‘of plaintiff’s title; but in the proceeding contemplated by the Revised -Statutes,
‘in ‘the ‘light ‘of ‘the amendment of March .3, 1881, Dotk palties are regarded as
ac¢tors, .and: some -of the rules ‘per taining to ordmary actlons are. necessauly
_modified in ‘the ‘trial of such -causes.

The plaintiff may be non-suited, but this w1ll not anll the defendflnt unless :
‘he thereupon proceeds  to establ_lsh his rights afﬁlmatwely and secures. a
Judgment. '

Speaking of thie act, the Suprcme Court in the course of the op1n1on o
in Perego v. Dodge (163 U. S., 160, 167 8), said in part:

Its manifest object was ‘to provide for an ad]udlcatlon, in the: case supposed
that neither party was entitled to the property, so that the appl_lcant could not
go forward with his proceedings in the land office simply because the ‘adverse
‘dlaimant hiad failed to make out-his case, if he had also failed: In other words,

: the duty was imposed on the court to enter such judgment or decree .as would
‘ev1dence that the apphcant had not established the right-of posséssion, and was
- for-that reason ‘not antitled to a patent The whole proceeding is merely in aid
of ‘the land departmient, and the object of the amendment was to secure that-aid-
‘as much in cases where both parties failed to estabhsh tule as where Judgment

was rendeled in favor of e1the1

‘ That the ]udgment entered in thlS case was conclusive upon the ad—
_ verse claimant under the patent proceedmgs th1therto ‘pending, as
“maintained by counsel, there. can be no question. It was ad]udged

upon the verdict, that e was not entitled to the right of possession of
the premises in controversy and that he should take nothing by the

action. “But judgment in'the same terms was entered against the ap-

" . plicants for patent; and, the character and _purposeof the action con-
_.sidered; there would seem to be no ground for any distinction in

‘respect of its effect as to them. - Speaking, in Jackson 2. Roby (109
U. S., 440, 444), of the finding below by -the jury in that ‘case that
ne1ther party 11t1gant had proven title to the property in controversy,,
_ the Supreme Court sa1d '
The: effect of thls verd1ct was to leave the defendants who had apphed for a

patent, without any rlght t0 it, so far as the premises in contloversy were con—
‘-cerned, and’ toleave the pla1nt1ff in no better s1tuat10n

And in Llndley on Mines (supra, p 13(0) 1t is. further sald

- Wherte the Jjudgroent is; -that nelther party has estabhshed a 11ght of posses- '
sion, the plesentatlon of the judgment roll to the. land department effectually’
.termmates the proceeding.” - It has performed its office. The land- ‘officers will

" not undertake to retry tlie issues submitted to the comt for i§-the land depart: -

ment in any sense an appellate tribunal. It accepts the judgment as conicluding
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the present 11ght of both contendmg par t1es The eff_ect of sucha Judgment is to‘_ ;
prevent - either - party from proceedlng further in the land: office.  The with:

drawal of the land dffected” by the’ ﬁhng of the apphcatlon is Lemoved .and the‘ S

tract in contlox ersy becomes subJect 1o new. applications.

-~ The’ prerequisite to ‘the paramount title under the mining la\vs,
and the basis of effective patent proceedings, is the right of possession
which arises under and by virtue of a valid location; and © the ques-
“tion ‘of ‘the right of possession 7 as between contendmg claimants is

i committed exclus1vely to the courts and is determined by them in aid
~of the land department. Since patent proceedings, can be lawfully,,

~‘commenced and proseciited only by one who, “ having ¢laimed and
located a piece of land . . . and complied with the terms of ”
the mining laws (Sec. 2325, R. S.), has thus acquired the possessory

right, what Jurisdiction remains to be exercised by the land depart- :‘ P

ment, but to reject the application for patent, when it has been
‘afﬁrmatwely determmed by a court of competent: jurisdiction. in an
~adveérse proceedmo that neither party has the right of possession ?

The terms of the concluding clause of the act of 1881 do not justify - .

» ~the conclusmn that, in the event of a. ]udament in accordance with the
act, the apphcant for patent may ‘thereupon go . forward, mdepend- ‘
_ently of the Judgment to complete the patent proceedings theretofore '

_initiated by him-and “ without giving further not1ce,” upon’ haV1n0‘ o

“ perfected his title.”

.. There is nothlng in the clause to indicate that the term K cla1mant ”
refers. exclusively tothe. applicant for patent, and - that. he alone is
authorized to perfect in himself.a possessory title which,-as judicially -
determined, neither: party has then established. If it were otherwise

the clause would ‘be Wholly :at._variance Wfth the general purpose .*

and provisions of the m1n1ng laws. The. opponent, who also asserts
: 'comphance with the: mlnlng laws: and, as provided by section 2326,
files an. adverse claim i, obv10usly, in every sense a “ claimant ” of‘f

the tract in controversy as fully as the apphcant for patent, and may

~ profit: by the latter’s-patent proceedlnae in ‘the event of a favorable

- judgment. Upon ‘what: possible hypothesis, then, can it be main-
~ tained that the apphcant for'patent, who at the time of, and by virtue

.of, the: Judoment unfavorable to both stands in ne better position -
than the. adverse clannant is ‘alone privileged to perfect a possess-
“ory title in. himself, and that-the adverse- clannant is: barred from =
further effort in'that direction? ‘

TIndeed, the clause in questlon plalnly is not 1ntended as & recognl-i e
, t1on of a rlght of approprlatlon in any. partlcular person or persons,_'

~ but is a prohibition purely. - In making prov151on in the act ‘for an
: ‘ad]udlcatmn adverse to -both parties litigant in any given case, and.

- deahng w1th them alone. it was. but natural to- add such a epec1ﬁc ‘f- :
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: prohlbltlon, in order to avoid a second’ mlscarrlage against a renewaL

-~ of patent proceedlngs by elther «
title.”

It is'not, pr0V1ded by the amendatory act that the proceedlngs had
- in the land department. “ shall be stayed or further stayed; or that

o the applicant shall not prosecute his patent proceedings furﬂzer in

untll he shall have perfected his |

- +the land department; until title shall have been perfected, but that
Y the clalmant shall not proceed in the land department or be entztled

Ctoa patent forthe ground in controversy until he shall Have perfected :
" his title.” The act. provides for a judgment adverse to both parties,
effectually terminating the patent. proceedings, and leavmg no. ques-
- tion to be:determined by the land department : .
“The final judgment thus .entered in this case, that nelther the'
' plalntlif nor the defendants. were entitled to the’ right of possession
. - or should take anythlng by the action, was a conclusive determination
- that under the patent. proceedmgs out, of which the controversy arose:
- neither party was entitled to a: patent and that those proceedings
were therefore without effect from the beginning. “With the rendi-
tion of that ]udgment the patent apphcatlon of the Leonard clalm—
_ants fell.”

“Tn his comrnunlcatlon ﬁrst above set forth Brlen asserts that after RS

the verdict he fully comphed with the mlnlng laws in regard to the
tract in contloversy and perfected a possessory title in the premises,

and that he rested in the belief that the. ]udgment would protect him
£ agalnst the issuance of patent’ to. his adversaries. The opportunlty

which should have been afforded, as required by law, by prosecution
of patent proceedlngs de novo, for a further adverse claim and suit-
* thereon to determine any dlsputed questlon of the right of possessmn,
if ‘such right hiad then been acquired, was: defeated by the course pur-

7 smed by the Leonard applicarnts and which was made effective by the

~‘use of the inaccurate and misleading certificate before ‘mentioned.

~ As above indicated, counsel cite and rely upon the case of James D.

Rankin et al., supra, with Wthh they zealously. endeavor to. recon-
cile the Ia,ter case of Newinan ». Barnes, supra, in each of which-
]udgment was rendered in- accordance with the act of 1881 and entry
thereafter made by the . apphcant for patent without. proceeding -
" de movo. The substance of their contention is that, in addition to

e the fact that the earher case is not referred to in the later or else-'- B

" “where overruled it would ‘appear from the statement of the later case >
“that the apphcant for patent thereln applied to enter without proffer
of evidence of perfectlon of title, and that it was because of her -

rehance upon the same showing as to title which the court had o

re3ected as 1nsuﬁ501ent ‘thdt her entry was canceled by the depart-
: mental decision. Far from anythlng thereln to. sustam thls ‘conclu-
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sion, the grounds upon which the entry was canceled were stated by -

- the Department, after reciting the statute -and -the ]udgment Wh1ch S

had been entered by court, as- follows (pp. 258-9) :

. In view of the plzun and u_nmlstakable language of the statute, together with
the finding -of :the court, and the facts, it would seein. to be idle to argue that -
_ " the claimant had any right to malte entry after the rendition of this:judgment.
The statute provides for the submission of controversies -between. rival mining
clalmants to-a court of competent ]urlsdlctlon for the purpose of settlmg any
-dispute in-regard to thelr possessory rights. ’ :

It is also wisely p10v1ded that where neither party -is entitled to Judgment
-the court shall so find. - It svould seem that -the last paragraph-of the act .of -

March 3, 1881, -supra, was suflicient in itself to .preclude the local office from
. enter talmng the. apphcatxon to enter the Jand after judgment Lad been renderéd

. by the court. . So far as the record before me Shows the proceeding was- regula1
“Cin every way and there is no complamt made to the jurisdiction or. otherwise;
- -g0 ‘far-asthe court proceeding is concerned. - In v1ew of ‘this, it is. difficult to. -

.eonceive ‘upon -what hypothesis. the claimant. was’ ‘allowed to make -entry: In

v1ew of the Judgment rendered; it became entirely: immatérial whether the
qssessment work - was done for the year 1893 under -the former entry, or for

_any other yeal as they had no right to the property. -

The views thus expressed are wholly at variance ‘with the pos1t10n '

“taken without argument upon the question in the Rankin case; and

that case was therefore by the later case i clear effect, and it is.

'hereby expressly, overruled. :

‘Counsel also cite the following language used by the court in the'

.case of Creede &c. Co. v. Uinta &c. Co. (196 U. S., 837, 854) :

It would ‘seem, therefore, from. this review of the authorities ‘as -well as from
- the foregoing comsiderations that, as between the Government and the locator,
it is.not & vital fact that there was a discovery of mineral bei‘me the ‘commence-
. “ment of any of thé steps required to perfect a location,- and that if. at the time

" .of the entry everything had been done which entitled the ‘party’ to ‘an entry,
te, wit, a discovery and ‘a perfect location, the Government would not. be justi-

_fied in. 1e3ect1ng the -application -on the. ground that the customaly order of

Vprocedme had not been foilowed. " In other words, the Government -does not,

by accepting ‘the entry ‘and COnﬁI‘mlng it by a patent determine -as to the

‘order of proceedings pI‘lOI' to. the entry, but. only that all requued by law have
- been taken. ) :

This language is cOnceiVed'by them to sustain the vieW that it was -
- lawful and regular for the applicants for patent to proceed to entry-
“urider their apphcatwn, following the judgment, upon performance
of all acts in respect of their alleged location essential to the perfec-
tion of a possessory title in themselves; and that the validity of their
entry was dependent only upon the performance of those acts prior
" to the time the entry was made, W1thout prosecutmn of patent pro-
ceedings anew.
-> The case, however, 18 in no partmular in pomt and the language 50
used in the opinion- does not even inferentially sanction the course
* pursued in the case at bar. That case, which arose between a lode
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patentee: and .a.tunnel claunant was not an adverse proceedmg pur—
“suant to section 2326 andof course did not embrace a judgment in
accordance with the act.of 1881, The- language above quoted is a por-
tion of the argument in demonstration of the evidentiary character
of an entry and patent, lawfully secured, with respect to the actual
‘performance but not the order of performance of the acts requisite
* to'a valid location, in general. ‘The court does not intimate that pro-

: ceedlnws talken without authority of law are cured by the issuance of -

- patent. L
 In view of the Judgment entered by the court the further proceed-
- ings so prosecuted by the Leonard applicants were unlawful, and the
entry allowed thereunder and patent thereafter issued were so allowed:
and issued Wlthout authorlty of law, In the judgment of the Depart-
ment the case presents clear grounds for the interposition of a court’
- of equity; at the instance of the Government, looking to the. cancella-
~tion of the erroneously issued Léeonard pé.tent so obtained by misrep-
resentatlon, and the restoration of the lost jurisdiction of the land
department, in order that, by a proper enforcement of the require-
. ments of the mining liws, Brien. may be afforded the opportunity
- which is due him, in view of his continued claim of right to the prem-
ises’ involved; to: secure in the tribunal of exclusive ]urlsdlctlon a’
, detcrmlnatlon of the disputed question of the right of possession.
‘See cases-of Moore ».-Robbins (96 U. S.; 530, 533) ; McLaughlin .-
“ United States (107 U. S., 526, 528) ; Western Paclﬁc R. R. ». United
States (108 U. S., 510, 513) United States ». Minor. (114 U. S.,:233,
240-4) ; Mullan ¢ al. 9. United States (118U S., 271, 278-9) 5 Umted -
- States ». San Jacinto Tin Co. (125 U. S., 278, 285 6) ; United States
». Beebe (127 U. S., 338, 842) ; United States v. Tron Silver Mining
Co. (128 1. S., 673, 676) Williams ». United States (188 U. S., 514,
517) ; United States v. M, K. & T. Ry Co. (141 U. S., 358, 380—
San Pedro &ec. Co. . Umted States (146 U. S., 120, 132) Germanm‘
Iron Co. ». United States (165 U. S., 379, 383—4) United States .

- American Bell Telephone Co. (167 U. S 9294, 989-40) ; Duluth & Iron‘ -

- Range R. R. Co. ». Roy- (173.U. 8., 587, 590)
- The record is returned, with the dlrectlon that the patentees again
~ be called upon to surrender the title under thelr patent and: to recon-
vey by sufficient deed the patented . premlses to the United States,
within thirty days from notice; and if at the end of that perlod they
have not so complied with. the demand, - your office will forthwith
prepare and transmit to the Department officially certified copies of
~the pertinent portions of the record, as herewith separately scheduled, -
‘“with your report in the premises, upon receipt whereof the case will

""be submitted to the Department of Justice with recommendation that -

- suit be 1mmed1ate1y 1nst1tuted to secure the vacation and cancellatlon
'ot the outstandmg patent. '



44‘ ' ':- DECISIONS' RELATING TO. THF" PUBLIC LAND’S-'

, -»ISOLATJ:D TRACTSP—SECTION 2455, R. 8., AS AMENDED BY AcT OFJJUNE ‘
) e, 1906 : .

..‘,_‘.vj‘}w PO

. CIROULAR.

DEPARTMENT OF THE INTERIOR,
' " GeneraL Lanp OI‘I‘ICE, s
: - Waskmgfon,]) a., July 18 1.906’
' REGISTL‘RS AND RECDIVERS, United. States Land Oﬂwes

 Sirs: Hereafter the sale of isolated tracts will be governed by the
provisions-of the act of June 27, 1906 (Pubhc——No 303), amendlng .
_ section 2455 of the Revised: Statutes . ‘

All such sales shall’ be made in the manner and form herelnafter—

: prov1ded and all 1nstruct10ns in conflict herewith are superseded.
L Apphcatlons to. have isolated tracts ordered into market should '
“be filed with the reglster and receéiver of the local land of.ﬁce in the _

K district Whereln the lands dre s1tuated

-2, Apphcants must show by their own afﬁdawts, corroborated by
‘two witnesses, the’ character of the land; that if contajns no saline,
_Stone or ‘other minerals; the “damount, klnd ‘and ‘value of tlmber'

thereon, 1f any ; whether the land 1s occupled and, if so, the nature
of the occupancy, for what purposes the land is chleﬂv valuable, and
\ Why it is desired that the same be sold. - L ,
AR The local ofﬁcers will,” upon the recelpt of apphcatlons, enter -
“them.in pencll upon the tract books and 1mmedlate1y thereafter for—,
- ward same to the General Land Office. R '

4. Reglsters and receivers must carefully examine thelr plats and o

records, and in transmitting applications report the status thereof

and the existence of any objection to the offering of the lands for sale. -

-5, The filing of apphcatlon does not affect the status of the land
nor segregate the same prlor to the approval thereof by the Greneral
“Land ‘Office, nor does it give applicants any. preference ‘right over
others who may de51re to purchase the land at any sale that may be -
had thereunder as the land must be dlsposed of to the hlghest bidder..
6. If the 1and is ordered into market. the local officers will be so

kS advised and directed to give apphcant notice thereof and allow hlm 30 -

days within Whleh to dep051t with the recerver, an amount to cover
the expense of such sale including cost-of pubhcatlon of notice.

1. ‘When lands are ordered to be exposed at pubhe sale, the register
and receiver will cause a notice to be pubhshed once a week for five
consecutive ‘weeks (or. for" th1rty consecutlve days if a daily paper),'
: 1mmed1ate1y precedlng date ‘of sale, in a newspaper to be designated
by the reglster as pubhshed nearest the land described in the apphca—"'
}'The register will ‘also cause
a. s11n11ar notlce to be’ posted in the Iocal 1and ofﬁce, such notice- to
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" remain so posted during the entire period of publication. - The appli-
- cant must furnish proof that publication was duly made. '
8. At the time and place fixed for the sale the register and receiver
will read the notice of such sale and allow all qualified persons present
an. opportunity to bid. - After all bids have been offered the local
“officers will declare the | sale closed and announce the name ¢f the
highest bidder, who will be declared the “purchaser, and he must
~within ten days from such notice furnish ewdence of his c1tlzenshr :
: nonmmeral and nonsaline affidavit- (I‘ orm 4—069), or nonsaline. afli
~davit (F orm: 4-062a), as'the case may require. Upon recelpt of the- -
-proefs payment for the land, the local ofﬁcers will issue the proper
ﬁnal. p 5 S, 3 . SaGH
9. NoTands shall be sold at less than $1 25 per-acre. Should any of-
the lands so offered be not sold the same will not be regarded as subject-
‘to private entry unless located in the State of Missouri (act March 2,
1889, 25 Stat., 854), but. may. aeam be offered for sale in. the. manner
-hereln pr0v1ded for. )
10. Promptly after each sale the local’ ofﬁcers Wlll forward to the
* Greneral Land Office a report showmg the lands f)ffered indicating the
sales, date thereof, number of certificates, and names of® purchasers..
Cash papers will be issued, as in ordinary cash entries, indorsed ¢ Pub-
lic Sale,” and reported in your current monthly returns. - With the-
" entries must also be forwarded thé afidavit of pubhsher Showmg due
publication and the register’s certlﬁeate of postmg '
Very respectfully,

G.- F..POLLoo'K, Actmg Oemmiséidner. T;'
Approve‘d July 18, 1906: I '
Tros. Ryaw, Acting Secretary.

[PUBLIC—NO 003 1

AN -ACT-to amend an’ Act ‘entitled “An \Act to. amend seetlon 2455 - of the Re\nsed
. Statutes of the Umted btates,” apploved Feblualy 96 1895

That" the ‘Act of February twenty-smth eighteen "hundred and mnety-ﬁve,
entitled “An’ Act. to amend section twenty—foul hundred and ﬁfty-ﬁve of - the
",Rev1sed Statutes of the: Umted Sta1es,” be, and the same is hereby, amended
s0°as 1o read as follows:

Tt shall be lawtul: for the Commlssmner of the General Land Oﬁ‘ice to mder
.mto ‘market. and sell, at public auction at the Land Office” of -the district m’
which the land is situated, for not less than one’ dollar and twenty-ﬁ've cents

L per acre, any isolated or dlsconnected tract or parcel’ of the public domain-not .-

exceedmg one -quarter section ‘which, ‘in his ]udgment, it ‘would be proper to .
expose- for sale after at-least thirty days notice by ‘the land officers of the

- district in. which such land’ may be situated: Provided, That this’ Act® sha}l not

- defeat any’ vested rlght thch has already attached Jupon-any pendmg ently or

* Joeation.’”.

: Approved June 27, 1906
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_ _NOTICE FOR PUBLICATION. - (ISOLATED TRACT.)
| i Pueric LAND SALE; v -

LAND OFI‘ICE, \ 190—,

Notice ig heleby given; that as:: dlrected by the Commissioner ofv the General -+ -+ 4

Land: Office, under provisions of‘act-of Gougress approved:June 27,  1806;" Publicz—:
.- No. 8083, we will offer-at: public sale, to"the ‘highest: ‘bidder, at-—— o’clock “my,
on*the ——day of - next; ‘at this office, the— following’ tract of land, to wit:

Any pe1sons claiming adversely the’ above descrlbed lands are adv1sed to file . -

theu' clalms, or obJectlons on or before the day above des1gnated for sale.
- , Register. .
-, Receiver.

NORTHERNPACIFIC. GRANT—ADJU STMENT——ACTS OF JU. LY 1, 1898, AND
: . MAY 17, 1906.

StaTE OF OREGON v, NOBTHERN Pacrric Ry. Co.

‘A-selection by a State under ‘the provisions of the act of August 18, 1894, can
not,. prior. to- approval thereof, be ¢onsidered an “ entry,” within the mean- -
ing-of the act of May 17, 1906, extendmg the provisions of the act of July 1, =

'_'_1898 and the conﬁlctmg clains of the State and the Northern Pacific Rail-

way  Company ' theréfo are therefme not sub1ect to adJustment under the S

" ‘provisions of said act.
_Tlie purpose of the act of May 17, 1906 is to extend relief in- the same class
of-.claims-as provided for in the act of July 1, 1898, where the same were
initiated, within the temltory descrlbed after January 1, 1898, and prior

to May 31, 1905

Actmg Secretwry Ryan to- the 007’)’&%@867/0”67” of the Geneml Land -
(F. L C) , Oﬁce July 20, 1906 RURERSER () O W C)

‘With your oﬂ‘ice letter of the- oth instant was transrmtted a motion-
on behalf of the State of Oregon for review of departmental decision
of June 8, last (not reported), in which you were directed to pro-
ceed with the adjudication of the claim of the Northern Pacific Rail-
way Company -to lots 1, 2, 3 and 4, and the N. % of SW. 1, Sec: 11,
* T.5 Ny R. 28 E., La Grande Jand dlstrlct Oregon, under its grant,

Wlthout regard - to the claim of the State of Oregon resting upon a
proffered list:of selections filed November 16, 1901, under the act of
‘August 18, 1894 (28 Stat., 372, 4‘)2), and - approved by this Depart-
ment July 18, 1905. .~ o

In-the. decision appealed from the facts with regard to the claim -
.of ‘the railway -company under-its grant and of the action upon the
State’s list of indemnity selections, are fully set forth.. The motien -
] alleges error in not takmg 1nto cons1derat10n the act- of Gongress
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bapproved May 17, 1906 (Pubhc, No 172) the first section of Whmh
provides:

That" the prov1s1ons of the act ‘of July ﬁrst elghteen ‘hundred and mnety-

.7 eight (Thlrtleth Statutes, pages five hundred and ninety-seven .and six hundred: -
- and twenty), which provided for the adjustment by’ the Land :Department. of
~ conflicting-claims to lands within the limits of the grant'to the Northern Pacific
"Railroad Company; and also the provisions of the act of March second, nineteen

lhundred  and' one, entitled “An act for the relief of .settlers under the publies

- land- laws to lands within: the indemnity. limits. of’ the’giant to the Northerﬁ
"Pacific Raiiroad Company,” be, and they hereby are, extended to include any
“bona fide settlement or entry made subsequent:to. January- first; elghteen hun‘
dred.and ninety-eight, and prior to May. thirty-first, nineteen hundred and-five; .
in-accordance with the erroneous decision of the Land Department respecting

the withdrawal on- general route .of the Nmthem Pacific - Railroad : hetween

~ Wallula, Washington, and.Portland, Oregon, where the same has net since been .
“abandoned: Pr ovided; That all. 11eu selections. made under this ‘act shall be
B ('onﬁned to-lands- within the State Whele the. pnvate holdings are situated.

Tt is claimed that the State’s selection should be considered an ‘entry.
within-the meaning of the provisions of this act-and that ad]ustment
" of the conflicting clalms should have been dlrected under its prov1-
“slons.

- Tt has been repeatedly held by this: Department and the (,ourts that -
there is-in-fact:no seléction, where approval. of the Department is-
" necessary to glve the same validity, until such approval is'given, and
~that all steps prior to-such approval are but a proffer of a selection.
Further, that while for administrative reasons the same segregatlve
“effect has been accorded a. proffered indemnity selection:prior to its
approval as.is accorded an entry-of record, it has never been held to

: be, while awaiting departmental consideration, a technical entry.
"Under the act of July 1, 1898, this Department- has held that a-
* homestead application pendmg on January 1, 1898, is not within the
class of claims subject to adjustment under the provisions-of- the act:
of July 1, 1898." See Northern Pacific Railroad Co. v. Sherwood (28

L.D. 1‘)6) Had the selection i in question been proffered prior to Jan- -

uary 1, 1898, the claim would not have been subject to adjustment- -

. under the provisions of the act of J uly 1, 1898, and it was undeubt-

~ edly the purpose of the act of May 17, 1906, merely to extend rehef
to the same class of claims provided for in the act of July 1, 1898,

" where the same had been initiated, within the country descrlbed after
“January 1, 1898, and prior to May 81, 1905.

“The entlre matter considered, it is the opinion of this Department
that the claim of the State, resting upon its indemnity selection here- .
inbefore ‘referred to, is not withinthe class of claims subject to -
* adjustment, either under the provisions of the act of July 1, 1898,

~or_the extension granted by the act of Mdy 17, 1906.. The motlon is

‘Lccordmgly demed
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CONI‘IRMATION——IIOMDSTEAI)—RAILROAD GRAVT—SECTION 7, AC.[‘ OF
. MARCH 3, 1891. , _

: Travers v. JAcOBSON. :
. ‘Where final certrﬁcate ig-issued upon a homestead entry, subJect to the tlaim of

- the Northern Pacific Railway Company uider  its’ grant, ‘which claim s .

subsequently relinquished under-the provisions of the" act of July 1, 1898,

i ) ‘the adverse claim of the company, while pending, is not'a contest or protest -

against the validity -of the- -entry; within the’ meaning of -the proviso to- sec-

. 'tion :7-of the.act of March 3, 1891 such as vvould prevent COI]ﬁIlIl&thll: B

theleof under sald gection.. -

' 40tmg Secretary Ryan, to-the OOmmwszoner of tﬁe Geneml Land- .
CELLLGY: L Office, July 20, 1906. - - C(JL. MGC) ;
S Charles: J acobson, on June 1, 1897 made homestead entry for the

'SE. } of Sec. 33, T. 53. N-; R. 19 W., Duluth.Jand district, anesota
On August 22 1898, J acobson having submitted. commutatlon" .

' proof the loeal. ofﬁcers issued final eash certlﬁcate (urider depart-

mental order of February 28, 1898), subject to any -claim. the North—v A

-ern Pacific-Railroad Company might . have.

On October 17; 1905, the Department accepted rehnqmshment No 6,
supplement “Aj » enecuted September 23, 1905, under the act of July -

1, 1898 (30.Stat.; 597, 620), by ‘the Northern Pacific Railway Com-
pany, successor 4n interest to the Northern Pacific Railroad Com-
_pany—which relinquishment embraced the tract entered. by said
- Jacobson. -Thereupon your office, on Noveniber 1, 1905, adv1sed the

local officers that the final proof submltted by J acobson would. be

- exammed w1th a view to patenting:

.. On Iovember 7, 1905, James L. Travers ﬁled aiﬁdawt of, contest.
alleglng, in. substance, failure to establish and:maintain res1denc_e_‘,
. and-to cultivate and improve. the land; and. that his’ commutation

proof was. fratdulent. This- apphcatlon to contest was re]ected by
‘the local officers. because. iore than two years had elapsed smce the o

issue of final receipt and certificate.-

~ The applicant appealed; and your of‘ﬁce on December 9, 1905 sus-

‘ﬁtalned the judgment of the local ofﬁcers, and. re]ected the apphcatron
to contest, on- the- ground that more than seven years had elapsed
~since the issue of final receipt and -certificate, and hence the entry is

confirmed. by the proviso to section 7 of the act of March 3,.1891 (26

Stat., 1095). . .
The apphcant has appealed to the Department contendmg “ that

. ‘the adverse claim of the Northern Pacific Railway Company to the
“traet. in question. constituted a pendlng contest or proceedmu agalnst o

“the Vahdlty of the entry.”
- The proviso to said. sectlon 7 reads as follows

e That aftersthe lapse of two. years' from the ‘date- ot‘ the: issuance of the' :
receiver’s receipt, upon the final entry of any tract of land under the homestead -

, timber- -cultire, desertdand orpre- emption: laws, or under this act, and when
. “there shall be no pendmg contest or protest agamst the vahdlty of such entry,
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the’ entryman shall ‘be entltled to a patent conveylng the land by hlm entered
and the same sha]l be lssued to h1m :

But for the claun prev1ouslv asserted to this land under the North-
er Paolﬁc land- grant there would be no qnestlon as to the: apphca—' :
tion of the provisé to section 7 of the act of March 3, 1891, Supra,. -
before referred ‘to. . The’ conflicting: claims of the’ rallroad company

' and Jacobson to this Iand have been ad]nsted under the provisions of-
the act of July 1, 1898, supra, by the company relmqulshmg its. clalrn"
to thls Jand. - The act 0£1898. prov1deS' : "

cand. all rlght t1t1e and 1nte1est of sald 1a11road grantee 01 ity successor‘ n_
1nterest 1n and to any. of-steh tracts WhICh the said. 1a1110ad g1 antee or its suc- -
cessor ' in mterest may 1e11nqu1sh hereunder ghall revert to the United States
and such tracts shall be treated under- tlie laws thereof in. the same manner as“ .
if no rlghts thereto hadever vested. in the said railroad’ grantee, and all quahﬁed'_
persons who have oceupied and may be on sald lands-as herein provided; or. WhO)
have purchaged, said -lands in- good - fdith as aforesaid, their. heirs and assigns,
sha]l be pernntted to p1ove thelr tltles to sald lands accordlng to law, as if. sald_
grant had never been made : ;

_This would seem- to render proper ‘the. dlsposmon of anv 1andf
rehnqulshed by the rallroad company under the provisions of said
act in: the same manner .as though the railroad grant had never
embraced the same; and when “thus considered it ‘seems clear that -
Jacobson is entltled to the protectlon of the proviso to section 7 of "
the. act of March ",1891 supm, and that contest of sald entry ean_' e
not now be. accepted‘ - :

“The decision’ _appealed from is therefore atﬁrmed and Travers 5
application to contest will stand re]ected '

CIFIC GRANT—ADJDSTMENT—ACT OF JULY 1, 1898.

: T NORTHERN PACII‘IC RAILWAY COMPANY. el
All the odd numbeled sectlons ywithin:the ovellap of the: glant eastwald from.', i
- ;Portland Oregon made to the Northern. Pac1ﬁc Rallroad -Company. by" the ]

act of JuIy 2, 1864 and {he grant northward from sald point’ made to sald*l
company by the joint resolntlon of May 31, 1870 were by vntue :of" theli'
decision of the Department of July 18, 1895, in’ the case 6 Spauldlng v
s Northeln Pa(nﬁc Railroad Company, in dlspute at the date of’ the passage .
. 'of the act of. July 1, 1898, and $ettlements made upon any portion of sald';.
s -lands subsequent to that deCISIOIl and.on.or ‘prior to January .1, 1898, Weref‘
'; made under a 1u11ng of the Interior D )epaltment within the meaning.of that:f :
- . act even tLough upon lands theretofore patented to the Company, and’ where
“such lands were tiot sold’ by the company pr101 to July 1, 1898, the conﬁlet-,,,
ing claims:of the setilers and the: company: thereto are subJect to adJust-}
".'mént.under: the prov1s1ons -of -said- act! ’ . e

'Actmg Secretary Rian 10 the OOmmzsszoner of the Geneml Lcmdv k

(F LC) . .. Office, July 20, 1906 : C(FLWLC )f'

Under date- of June 15, 1905, this: Department approved a list of

: 1ands, No. 78, containing certam lands Wlthln the limits of the North-:
< 580=—voL 35—06 M—4 ‘
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“ern Pacific land- -grant in the State of Washlngton, included in indi-
vidual clalms, the claimants having elected to retain the lands under-
the provisions of the act of July 1, 1898 (30 Stat., 597, 690), and from
your office letter. of the 5th 1nstant it appears that upon being advised
thereof and furnished a copy of the list the Northern Pac1ﬁc Railway
Company, successor in interest to the Northern Pacific Railroad Com-
pany, executed what is denominated as rehnqulshment No. 73, State
of Washington, including a portion of said lands embraced in said
list, which relinquishment you recommend be aocepted
- The rehnqulshment being in conformity with the reoulatlons 1ssued
under said act is herewith returned with the acceptance of the Depart- -
ment noted thereon and you will advise the: company thereof and

“inform it that upon proper application selection-of other lands will
be permitted in accordance with the condltlons and hmltatlons of the
act of July 1, 1898, sUpra. '

With regard to the remainder of the lands included in said list not
embraced in said relinquishment, the company furnishes evidence 01‘
sale of a portion thereof, only one tract of Which namely, the northé
west quarter. of the northwest quarter of Sec. 1,78 N, R. 1 E., was
sold prior to the passage of the act of 1898, to wit, September 16
1891, This tract having been sold pI‘lOI‘ to the passage of the act
does not seem to come within the provisions of the act, and I approve
of your recommendation that the individual clannant ‘thereto -be
advised thereof and permitted to transfer his claim to other lands, -
as provided for in the act, retain the remainder of the land, ‘excluding

- said forty-acre tract, or to have his contest with the company decided

on its merits. _

With regard to the land included in the individual claims of Jacob

B. Stauffer, August Sprick and John S, Behrens, it appears that these

claimants made purchase of ‘the lands involved from the Northern
Pacific Railway' Company, thus terminating their contest, and the
lands included in their claims should be stricken from the list hereto~—
fore approved. :
' The individual claim of Charles Petersen covered the fractlonal
3 of SW. { of Sec. 7, T. 4 N, R. 2 E., his election being filed in

the local land office April 7, 1904 and the showing filed by the com-
pany evidences a sale by the rallway company to Petersen of the NE. -
1 of SW. 1 of said section 7, on June 25, 1904, ; and a sale made the
same day to John Wampler: of the frzictional NW. L of SW. 1 of said
section 7. The Department is inclined to the view that by Petersen’s
action in purchasing of the railway company he terminated his
contest - with the company and hls land should also be stricken from -
the list heretofore approved

" No relinquishment is made of the lands 1ncluded within the indi-
vidual claims of J. B. Prutzman, Henry Groth, Arthur Whitney,
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Frank J. Morgan, Ellen Kelly, Frank J. Spencer and.Clark P.
Wood, the reason given in letter from resident counsel forwarding
their relinquishment, No. 73, and other showing, being that “the
- records of your office show that there were no contests pending against
- the company at the. date of issuance of the’ ‘patent [May 27, 1895];
.and same-should-therefore be eliminated: from the -demand. » Wlth
recrard to this class of claims your office letter reports: _

' As thie parties. claiming these patented lands adverse to the railway- company
. were asserting. thejr claims Janualy 1, 1898, in. good faith, unde1 the ruling
of: the  Department: in the case of Spauldmg V8. that company (21 L D., 57),
wherein it was held -that lands smnlally s1tuated weré ‘excludéd- from the rail-
way grant May 31, 1870, and: were subject to dlsposal as forfeited lands. under:
the provisions of the act of September 29, 1890, I am of opinion, in view of the
decision of the Supreme Court-in the case of Humbird ef al vs: Avery et al. (195

U.: 8., 480), that these cages. are clearly within the: act of July. 1, 1898, and
subn:ut the matter to the Depa1tment for 1nstruct10ns

- The decision of the supreme court in the case of Humbird' et al. v.
Avery et al. , supra, held that the act of 1898 was apphcable to lands .
patented both before and after the passage of the act of 1898, pro-
vided they were in dispute‘and were of the character of lands deﬁned
in said act. . It may be, as-claimed, that these lands were not actually

¢ claimed adversely to the company at the time of the issue of the pat-

ent, May 27,.1895. It was held by this Department however, in the
case of Spauldlng ». Northern Pacific Railroad Company, supm,_
which was decided July 18, 1895, that “(syllabus) :

"At Portland, Oregon, the Northern Pacific has two grants, 'th‘e/‘ﬁ'rst for the
line eastward, under the act of 1864, and the second n01thwald under the joint
’ resolution of 1870, and, so far as the limits of the grant east of said. city over-:
laps the subsequent grant the latter must fail; and, as the road at such point
eastward is _uncons_tlneted ‘and the grant therefor forfeited by the act of Sep-
tember 29, 1890, the lands so released from said grant, do not inure to the later
' grant but are subject to disposal under the provisions. of said forfeiture aet

ThlS put in dispute all the lands Wlthln the - overlap defined,
_Whether patented or unpatented and had the government’s contentmn

been finally -maintained in the suit thereafter brought to test the

rlghts of the company Wlthm said overlap, thé patent issued for lands
in said overlap to the grantee claimant would, undoubtedly, have
been canceled and annulled. It can Aairly be sald therefore, that
after said decision all the odd-numbered - sections. Wlthm said overlap
‘were in dispute and that settlements made upon any portion of these
lands were made under ruling of the Interior Department as defined
in the act of 1898.  That a bona fide settlement could have been made
. upon ‘'said Jands even though patented, after said decision, see deci-

- sion’ of the supreme court in the case of Lake Superior ete. Co. .

Cunninghani (155 U. S., 854, 384, 385). .
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i It is the 0p1n10n of thls Department that the questlon as to: Whether
the title to the lands involved can be fairly considered -as being. “in
dispute” at the date of the passage of.the act and “at the time the
individual claim must have been initiated, to wit, January.1, 1898, .

determines the applicability of the act of July 1, 1898, rather than
the basis of the railroad claim. . :
It is serjously contended inthe bmef hereWIth that the act does
_not apply where the’ railroad.claim. rests on a patent,. but only to
lands “to ‘which the right of the grantee or its lawful successor
isrclaimed to- have attached by deﬁmte locatlon or select1on ” before

patent

" Any claim made under the grants of pubhc lands in ald of the con-

etructlon of railroads must attach, if at all, either by definite loca-

tion, if Wlthln granted or place. hmlts, or by selection, if ‘within
qecondary or. indemnity limits. No rights attach by - the issue of
patents. - The patents are only the evidence of tltle or rights attached

and ﬁxed in the manner- indicated. . -

‘ The entire matter considered it must be held that the class of lands
‘ here cons1dered were in dispute at the date of the passage of the act
of 1898 that they were settled “upon under the ruling of the Interior
Department on or prior to J anuary 1, 1898, and as the-company does -
- not report a Sale ‘of the lands prior to the passage of said act they
-are within the scope of the act of 1898, and I have to direct that the
company be advised of this 1uhng and again invited to make relin-
qulshment of the lands; failing in whlch you Wlll report the matter
o thls Department for further action. ,

STATE SELECTION—WITHDRAWAL—I‘OREST RESERV]]

STATE ‘OF IDAHO

Where su1vey of a townshlp 1s made upon apphcatlon by a State unde1 the act.

of’ August 18, 1894, but prior 1o the filing ‘of the plat thereof the township. .

" ig temporarily -withdrawn-with a view. to its possible:inclusion’ within a
contemplated forest. reserve, and ‘the State- iy thereafter; within ~due  time
after.the filing of the plat of survey, pelnntted to make selections of lands

o _'therem subject to final determination of the boundarles of the contemplated

: 1eserve, the land department has full authouty, the estabhqhment of the

- “forest reserve embracmg the -lands in questlon being determmed upon;, “to
-cancel- such selections ‘with-a view to- preservmg the’ lands covered thereby

- -to.the reservatlon when' created. : :

» Actm(] Secretary Rycm to the Oommzsszoner of the Geneml Lcmd N
(F. L. C) o Oﬁioe, July 21 1906. o (F.W. C)

_ The Department has considered the appeal: by the State of-Idaho:
- from your office decision of March 3, 1906, ordermg the eancellatlon
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'of selectlons made of certaln descrlbed traets 1nc1uded in what is

. known as list No. 8, Lewiston, Idakio, land. district; being in partial .

satlsfactlon of the grant made by the act of July 3, 1890 (26 Stat
216).

" From the facts set forth in the decision appealed from, the, appeal
being a mere formal appeal, the following appears:

‘August 20, 1900, the State applied for the survey of T. 26 N., R.

L 1 W., under the act of August 18, 1894 (28 Stat., 372), and upon said

application the township was accordingly withdrawn from settle--
ment and entry. The survey of the township was executed in the
field during the months of June and July, 1901, the plat of survey
. was; approved July. 11, 1902, and filed in the district .land office
- May 8; 1903." Prior to the filing of the plat of survey, to wit, on
- November 14, 1902, this township, with other lands, was temporarllv
- withdrawn pendmg examination with a v1eW to its p0531b1e 1nc1u51on
Wlthm a forest reserve. ; :

July 6, 1908, and ‘within smty days from the ﬁhng of the townshlp ,
plat of survey, the State filed the list of selections including the
- tracts here in questlon, which, it appears, was. accepted sub]ect to
the final determination of the boundarles of the forest reserve to be
thereafter created. :

The creation of a reserve, 1nclud1ng the land here in question, hav- -
ing been determined upon, your: office orders the cancellation of the
selections in question, from which action the State has appealed
As before stated, the appeal is. merely formal it being stated:that
- argument will be submitted in due season. As the appeal was, filed

April 16, 1906, more than three months has since expired ‘and - no .

- argument has been filed. It is therefore determined to dlspose of
the matter Wlthout 1onger awaltmg the filing of a brlef on behalf of
the State. :
In the case of the State of Utah (33 L. D. , 283), the condition was
presented of like selections, allowed under smular conditions, which
your office failed to cancel prior to the creation of the forest reserve,
and by the terms of the proclamation creatlng the ‘same-all lands
were e‘{cepted therefrom which had. been prior to the date thereof
embraced 1in any legal entry or covered: by any lawful filing duly of.‘
record in the proper land office, ete: Under. these “circumstances it
was held that the State’s selection was a valid selectlon and was saved

by the exception in the proclamatlon creatlncr the reserve In v_sard o ’

- decision it was said:’

4 is clear. that .your ofﬁce mlght have, as soon as the reserve was determmed
upon, ordered the cancellation of the selections allowed subject to. the creation
of the forest reserve. In other WOldS, your office could have, before submxttlnd
the. proclamation creatlng the forest reserve to the Presxdent for his approval,
: cleared the rec01d of all” clalms which were then subJect to termmatmn ’ :

”
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The purpose of the actlon taken by your ofﬁce was to clear the
record of these ‘selections before the creation of th_e, reserve, thus
pfeserving the lands to the reservation to be hereafter created, and in
the opinion of this Department there is full authomty for the actlon'
‘taken. S

The decision appealed from is accordanly afﬁrmed

MINING CLAIM—FORFEITURE PROCEEDINGS—CO-OWNER.
RepeaTER AND OrmER LoDE CLAIMS.

A stockholder in a corporation which is the owner, in whole or in part, of a
mining claim has’ in hxmself no title in or to ‘the claim separate '1nd dis-
tinét from that of tlie corporation, and therefore is not a co-owner with.
the corporation or the other sharebolders therein,.or. with other part owners

" "of the claim, and is not qualified to take advantage of -the forf_elture pro-
+ visions. of section: 2324 of the Revised Statutes:

Acting Secretary Rycm' to ﬁze - OOmmz'SSz'onér of the General Land
(F.L.C) Office, July 83, 1906. : (E. B.C.) .

Februarv 9 1904 R. A Wallace made entry for the Repeater,
Telegraph Duplex, and Telecrram lode mining claims, survey No.
© 16,621, Leadwlle, ‘Colorado, land district. - The Telegram location
is not 1nvolved as the entryman has shown full ownership in himself
_ by conveyances from the locator and his grantee, but as to the other :
claims named his ownership is claimed by reason of forfeiture pro-
ceedings instituted August 29, 1902, pursuant to section 2324 of ‘the
Revised Statutes.

December 2, 1904 your office -directed that the entryman be Te-
quired to show cause why the entry should not be canceled as to the
three claims first named, for the reason that forfeiture proceedings
. under the statute could not be prosecuted by a stranger to the title,
the same being avallable only in behalf of a co-owner.- A showing
was submitted, and, on April 21, 1905, your office decided that the
same was msufﬁment and adhered to the decision of December 2, 1904
The entryman has appealed. -

‘From the record it appears that by deeds dated March 3, 1896, the
Mount Bross Gold and Silver Mining Company an Jowa corporatlon
(hereafter styled the company), obtained title to an undivided two-
thirds interest:in the three claims here in question, while G. W.
Brunk owned a one-sixth interest and W. W. Porter the remfunmg
one-sixth interest in said claims; and that from August 29, to Novem-
ber 28, 1902, the entryman caused to be published an alleged forfeit-
ure notme, addressed to the company,G W. Brunk and eight others
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(said W.W. Porter not being. named thereln), reciting, in subatance,
that he had enpended durlng the years 1900 and 1901, $200 in labor
and 1mprovements upon each of the three claims, in order to hold .
sard claims under the provisions of said section-2324, and that if .
- within ninety days after the publication the parties named failed or
’refused to contribute their proportion of such expenditures as co-

owners, their interest in said claims would become the property of
their co-owner, R. A. Wallace. Affidavit of publication of the notice

was made and recocrded. On. October 26, 1903, R." A. Wallace- exe-.

‘cuted and caused to be thereafter recorded his aﬁidawt alleging that
the parties named in the notice had wholly failed to pay their pro-
‘portion of the expenditures mentioned therein.

On N ovember 23, 1903, the application for patent ‘herein was filed.
In response to the requirement of your office there were filed on

April 6,-1905, a supplemental abstract of t1t1e, copies. of certain rec-.

ords of the company, certain affidavits,. and ar argument by counsel.-
Thereby it is made to appear ‘that the company was incorporated in
- January, 1896, with a capltal stock of $100,000, divided into shares.
of one dollar each that on January 9, 1899, the entryman became
the owner of 10, 000 shares of said. stock that upon and after said
date the company was without funds or means of any kind and failed
and refused to expend any money upon the claims; that it was abso-

o lutely necessary that the annual labor be performed at’ the expense

“of the entryman, in order to protect his alleged interest and property
in the claims; that the required annual labor was performed at the
‘request and expense of the entryman and was paid for by him; and
‘that the same was not performed at the expense of the company,
as was erroneously stated in the affidavits of labor on record.”

Counsel contends that the entryman, by reason of his ownershlpﬁ ,
.~ of stock of the company had an interest in the property of the com-
pany, and by virtue thereof became a co-owner in the claims involved.

November 11, 1905, there was filed a quit-claim deed, executed
June 10, 1905, by the company, -and duly recorded, Whlch purports
to convey- to the entryman all the rights, titles, and 1nterests of the
" company in and to the claims in question.
. The Department can not agree with-the entryman’s contention as

to his ownership. A stockholder has no title, separate. and distinet
from that of the corporation, in or'to the property and assets of the
corporation, title being vested in the legal entity, designated as the
corporation or company, which in contemplation of law exists sepa-
‘rate and apart from the pereonehtv of the stockholders composmg
its membership, and a stockholder in a corporation is in no sense a
- co-owner with the corperation or with the other shareholders of the
corporate property.. (Humphreys . McKlssock, 140 D S 304;
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28 Am. and Eng Ency of LaW, 2nd Dd 899 900 Morawetz on
~Private’ Corporations,- ond BEd., sections 233, 23( Yo o ’
. ‘Section 2824 of the Remsed Statutes, relatlng to forfelture pro-
, :ceed1ngs by a co- owner, provides a strict statutory and summary
. remédy; which, when the conditions are comphed with, wholly divests
_the” dellnquent co-owner of h1s entire ‘right and interest. - Stch a'
o 'statute, creating as it ‘does a forfe1ture, must be strictly construed,
and to be effective it terms must’ be fully complled with, * (2 Lind-
. ley.on. M1nes, 2nd Ed, p. 12147 The Gooldeén and Cord: Lode Mining
Clanns, 81 L.'D., 178; Turner . Sawyer, 150 U. 8., 57 8.) "One who
~ has merély an 1nchoate title, as the, holder of a sher1ff’ ‘certificate of
'purchase under an’execution salé and as the assignee of ]udgments,
- which are liens agalnst the claims or" ‘interests. there1n, isnot ‘a ‘co-
- ‘owner W1th1n the meaning. of the statute (Turner v, Sawyer, supra), -
and . with stronger reason may it be said "that one who' has no title
-or ownership Whatever 1s not a co owner W1th1n the 1ntendment of ]
sa1d statute. : :
~ The Department ﬁnds that, dur1n0' ‘the-years covered by the: alleged
o expendltures and during the time. of the attempted forfeiture pro-
. ceedings, R. A. Wallace was not a, co owner in the locatlons in ‘ques-
“tion, Because he -was not a co-owner, he, by ‘said proceedmgs, did
‘not-and could not.acquire any ownersh1p in the premises. - Further-
‘more,” there is an outstandmg one -sixth interest; which he’does not.
‘even pretend to have’ ‘acquired.” To support the entry, the piroofs -

must show.that the full ownershlp is in'the entryman (The Golden -

‘and Cord Lode Mlmng Clanns supm, Thomas ‘et al v, Fllmg, 25
. L D., 495.) '
' Upon the record. presented 1t appears therefore that at the date
_of the filing of the appllcatlon for patent ‘herein the entrvman had -
;".,‘,‘no ownersh1p whatever to the three claims 1nvolved upon which
{f_lpatent proceedmgs ‘could: be predicated. Tt follovvs that ‘the entry
,as to such locations must be cancéled. ‘ :
The dec1s1on o:E your oﬁ‘ice is aocordmoly afﬁrmed

CROW INDIAN LANDS—PURCHASER oF IMPROVEMENTS—PREFERENCD -
» ‘RIGHT OF ENTRY.. ., v ‘

INSTRUCTIONS :

DEPARTMENT OF . THE: INTDRIOR, B
- GeNERAL Lanp Orrice,
S - Washmgton,D a., Julg/ 23 1906’
B Regzszﬁer and Recewefr, lel’mgs M ontana. - .
+* GmentiEMEN: The act of Apr11 97,1904, and the Presldent’s proc-
"lamatmn of May 94, 1906, provide that purchasers of certain Indian .=
‘Jmprovements have a preference r10fht for th1rty days after the land
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is open. to entry Wlthm Wh1ch tomake entry of the lands covered by
said improvements, not exceeding one hundred and s1xty acres.

“You dre advised that such preference right of entry is ot defeated
for the TIndian allotménts embraced W1th1n the withdrawals of May

21, 1906, dnd Jiine 16, 1906, under the act of. Jurie 17, 1902 (32 Stat.,

588); for reclamation’; purposes. -
~The purchaser of an Indlan S 1mprovements Wlll acqu1re a prefer-
“ence right of entry ‘only within the limits of such Indian’s allotment,
~ not exceeding one hundred and sixty acres, except that purchasers of
_improvements on an allotment containing less than one hundred and
sixty acres will be allowed to make entry. for additional contiguous

Jand sufﬁc1ent to make one hundred and sixty acres Whether the addi-

" tional®land is within the - W1thdrawal for reclamatmn purposes or

outs1de thereof. = 7 7 ‘
Very respectfully, e G F ‘Porrock,

: L e Actmg OOmmzsszoner

Approved July 23 1906 L : :

T THos RYAN, Actmg Secreta;ry

HOMESTFAD—SECOND ENTRY——AC’I‘ OF APRIL 28, 1904

I‘RANK BEESON
‘ The rlght 1o make second ent1y aceorded by the act of Aprll 28, 1904 1s'
. limited to persons who prior to-the passage of the act actually entered
other lands’ under the. homestead lav.
There -is no:provision .in the act of: April 28, 1904 authorizing. a second entry
based. upon' settlement made prior. to the passage of the act, ‘where the
original entry was not made until subsequent to that time. :

Actiﬂgi -Se_crezfdry‘ Ryan to ﬁte Commissioner. of ﬁke'G'enerdZ_ V,La-naln
(F L. C) - - Office, July2 1906. (B0 P
‘Frank Beeson has filed motion for review of departmental decision

of March 10, 1906, affirming the action of your office denying his
application to make entry, under the prov1s1ons of section 2 of the

L 'act of April 28, 1904 (33 Stat., 547), of the NE. } and the NW. 1 SW.

%, Sec. 15, T. 23 N., R 53 VV Alliance land district, Nebraska, as -
~add1t10nal +0 orlglnal entry made May 20, 1904,. for the SE 3 of

sa1d section. - =

. He asks also that he be allowed to- show that he lld,d actually set—
tled -and ‘was residing upon the land covered by his original:entry
prior to the passage of said act - (supm), and contends that hisiset-
'tlement_rloht thus acquired extended to the tracts embraced in his
rejected application and that such right should be protected. '~
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-Even conceding that this. ‘applicarit did in fact establish settlement
as alleged, a careful examination of the act in question, upon which
the right to malke second entry depends, fails to disclose any ground
upon which the Department would be warranted in allowlncr a second
entry based upon a settlement right acquired before the passage of .
the act, when the original entry was not made until afterwards. By
‘the very terms of the act the right claimed by this applicant was con-
ferred only upon those who had prior, to its passage actually entered'
~other lands under the homestead law. '

Further, it is clear that the alleged Settlement of Beeson only

extended to the land already entered, and not to the tracts described - -

“in his rejected application. Mamfest]y, this was all he interided it -
should do, for at the time he initiated such settlement there was no
law authorlzmg its..extension beyond: such limits.. By hlS act’ in’
making entry for the tract settled upon after the passage of the act,

* he clearly evidenced the intention governing him at the time he made -
_ his settlement. ~ At that time he never intended to.claim a greater
area than that entered. He can therefore claim no relief by amend-
ment of his original application, and as he has no rights under section -
. 2 of said act the departmental de0151on heretofore rendered must be -

~adhered to. ‘
This - decision is without pre]udwe to any rwhts Beeson mlght »
- obtain by virtue of the first-proviso in section 8 of said act (siipra),
- by the relinquishment. of his former entry (David: H. Brlggs, 34 Li-
D., 60). - )
The motion for review is accordmgly hereby demed

Horman ». CENTRAL MoNTANA MI‘N].*]S;COMPAvN‘Y.
- Motion for réview of departmental decisien of April 17, 1906, 34
L. D., 568, denied by Acting Secretary Ryan, July 24, 1906. '
SWAMP LANDfADJUSTMENT—CHAﬁACTER OF LAND.
-LAMPT v. STATE OF MrNNLSOTA :

'Where a claim 1is asserted to public lands in the State of ‘V[mnesoh based
upon settlement made prior- to survey, and the lands upon survey . ‘Lre
returned as§ swamp and overflowed and: are claimed by the State unde1 its
swamp- land grant, the settler will be accorded opportunity to. show - the
true character of the lands by evidence other than the field notes of survey.

Actz‘ng Secretary Byan to the"Oom')msszoner of the General L c'ma”v"
(F.L.C) | Oﬁice July 26, .7.906‘ : (G B. G.).

This is the appeal of John Lampi from your oiﬁce decision . of
October 18, 1905, denying his apphcatmn to contest the swamp-land
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-clalm of the State of anesota to-the NW - of Sec: 24 T. 62 N.,
R 19 °W., Duluth: land district.
Lampi alleges that he made homestead settlement on- sa1d land prior

“to the survey thereof in the field. The field-notes of the survey sub-

sequently made show that the land is swamp and overflowed; and your
~office holds that, inasmuch as the alleged settlement was after the rule
_of adjustment- of the State’s swamp-land grant, adopted March 16,
- 1908 (82 L. D., 65, 88), the case must be decided upon the ev1dence

-of such ﬁeld-notes, no hearing upon such a state of facts being per-
mitted. ;

- The application for the hearmg 18 based upon- the decision “of this
* Department of July 13, 1905, in the case of Culligan ». State of Min-
nesota, on review (34 L D., 22), wherein it was held that in the
ad]ustment of ‘all claims for pubhc lands in the State of Minnesota
Initiated in accordance with law prior to the survey of the lands, in

. instances where-selections thereof are made by ‘the- State under its

swamp-land grant, and the field-notes of survey afford a sufficient
bésis for such selection, the land department will, by hearing or
. otherwise, détermine the true character of the lands, notw1thstand1ng s
the return of the field-notes of the survey.of the township. '
In the decision appealed from your office notes the decision in the
Culligan case, but calls attention to the fact that by departmental
‘decision of October 5, 1905, in the same case, on re-review (34 L. D,
151); the former- dec1smn in said case was modified in such way as to
eliminate from the rule settlement claims initiated prior to survey.
While the Department went further in-its said decision of July 18,
1905, than was warranted by the facts upon which it was predicated,
~ there not being involved in that case a settlement clalm, still it was -
not the intention of the Department upon the re-review of that case
© 4o decide that settlement claims initiated prior to survey were not
‘entitled to the benefit of such rule. Tt is true that at page 153 of

said case on re-review it was said that the rule formeﬂy announced - -

“ would - amount to a return to the departmental decision in the
- La Chance case (4 L. D., 479).” This was a mistaken view: of the
- effect of the decision of J uly 13, 1905, because of the fact that under
the T.a Chance decision the land department accorded hearings upon
_ proper applications by persons asserting settlement claims to lands
~ claimed by the State under its swamp-land grant, whether such seéttle-
ment claims were made before or after the survey of the lands in the
ﬁeld i
Said departmental decision of J uly 13, 1905 the facts considered,
held that in all instances where, prior to survey, claims had been
“initiated to alleged swamp-lands within the State of Minnesota under
“the act of June 4, 1897 (30 Stat., 11, 86), or by virtue of a selection
by the Northern Pac1ﬁc Railway Company under the act of Mareh 2,
1899 (30 Stat 993 994, the ‘parties asserting such clalms would be.
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permltted to show the real character of such lands by ev1dence other
»sthan the field-notes of survey, and the Department upon a’'moest care-
- ~ful consideration of the whole matter is of opinion- that settlement.
~cclaims initiated prior to survey ‘are- entitled to the’ protectlo ‘ 'of this -
" rule as-much“as claims of the! character ‘involved in said de01s1on
A settler who' goes upon unsurveyed lands for the’ purpose “of estab-
lishing a'home, if such lands are’in fact part: ‘'of the viiappropriated
‘pubhc domain, goes at' the -invitation' of the public land laws. If
the'land has not-been’ surveyed he has 110 notice as to Wwhat the: field-
~ notes of a‘subsequent s survey may recite. Unless he may be permltted
to dispute such field-notes, he has no protection whatever against
fraudulent or.erroneous returns, although the fact may" be, and ‘pre-
sumably-is; that thie: land upon which' he settled is not swamp and
overflowed- land ,but such as is desirable for a homestead. Of course,
in:instanices where-the survey has already been made, a persoh “set-
tling: upon such surveyed lands is. charged with notice of the sur-
veyor’s return, and ought not to be permitted to dispute such return,
and thus hamper and-deélay the adjustment of the State’s swamp-
land: grant; but'in instances where such: settlement is without notice
-other:than such as he may get from an examination of the land,
every intendment of the Jaw is in his favor, and he should be per-
mitted to show the real character of the land and thus: secure to h1m—
self the fruits-of his labor: o S ;
- Thé decision appeéaled from is reversed and your oﬁice is dlrected
to-order: @ hearmg : :

FOR’I‘ RICE ABANDONED MILITARY RESERVATION—HOMESTEAD ‘b
) ENTRY .

3

INSTRUGTIONS. - ERSE S

DEPARTMENT OF THE INTERIOR,
. Generav Laxp OFricr,
) Washmgton, D. 0’ July 26, 1.906‘
Reqzster aml Becewer, Dwkmson, North Dakota.

GENTLEMEN @ Referrlng to’ mstructlons contained in letters « C” of
Aprll 30, and December 14, 1895, and Aprll 25, 1901, for the dlSpObal
of the lands in the Fort Rlce abandoned mlhtary reservatlon, North. -
Dakota, I have to advise | you that the act of June 30, 1906 (Pubhc,
No. 400), entitled, “An act to extend the pubhc land Jlaws of the.
United States to the lands comprised within the limits of the aban- -

. doned Fort Crlttenden mlhtary reeervatlon in the State of Utah and -

,. i Th‘Lt all pexsons now havmﬂr or; who may hereaf‘ter ﬁle homestead apphcatlons«‘ ;
upon any of the lands situate within ‘the abandoned I‘ort Rlce military reserva-
tlon 1n the State of North Dakota shall be entxtled to a patent to the land filed. -
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’upon by such person upon compllance Wlﬂl the prov1s1ons of the homestead law
of the Unlted States and proper ploof thereof and. shall ‘not be. 1equ1red to pay
the appr aised’ valiies of such lands in addltlon to such comphance w1th the sald
~“homestead -law. : R : ‘
* Insaecordance w1th sald act you will no longer charge homestead rs
for lands in said reservatlon the appraised price, but you will permlt .
them to acquire title to the lands in accordance with the- provisions.of
the homestead law of the Umted States without such paylnent '

- Imwease of the commutation of an entry you will require the entr_y—

- . maii"to pay the price fixed by sectlon 2301 of the Rev1sed Statutes

Vely respectfully, , P
G. F. ;E)OLLOCK, Ac,tmg' _00mm4;sszo‘_ner,

. Approved July 26, 1906: T B
L THOS RYAN, Act'mg ;S'ecretcwy R

CONTEST—BOUNTY LAND WARRANT—PREFERENCE RIGHT

FRED W NICHOLS

An applicant to contest a military bounty land warrant location; ‘who- alleges

. hothing. that ealls for proof of any fact net apparent upon: the face of-the

records. of the land départment, and who charges no:fraud. in the-location,

..~ would pot, if successful-in proeuring cancellation of the location, be entitled

to a preference 'rlght of entry under the:provisions of:the: act of :May 14,

- 1880, .and the land department is Justlﬁed in refusmg to order a hearmg
.on h1s apphcatlon to contest S i o -

Acting . Seomt_wy Ry an. to, the G’ommzsszonew of tke Geneml Land '
(F L C) . B 077706, July 30 1906, - (J R. W)

“TFred W Nichols appealed from Your dec151on of November 8, 1905,
réjecting his’ affidavit to ‘contest the location of’ mlhtary bounty land_
- warrant’ No. 17,158, forty acres,” act. 6f 1850, ‘made at Sault Ste.
- Marie, Mlchlgan, by W1111am AL Pratt and Alfred’ N. Lawrence, upon
“the NW. 4 of the SE: 2 1 Sec 30, T 53 N R 35 W now dlstr1ct of
' Marquette, Michigan: :
“The location, made July 9, 1852, No 120 ‘was suspended f01 lack
- of ‘an’ order ‘of the _proper’ court authorlzmg the" guardlan of the
minor ‘wirrantees to assign the warrant, and March®18, 18583, the-
~ warrant was returned to the local office to permit the locators to
- remedy defect of the as31gnment ~June 3, 1853, Alfred: N. Lawrence,
~‘not having remiedied the defect in as31gnment of the former warrant,
“ mor asklng to make substitution therefor, located warrant No. 15, 785,
forty acres, dct of 1850, on the ‘same land. November 1, 1854, thls
.- location was rejected by your office because of the pl'lOI' locatlon of
Pratt and Lawrence
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. The record indicates that- prlor to March 29 1905, I‘redemc W.

Nlchols, on behalf of himself as owner of one- fourth and of Rufus
R. Goodell of three-fourths undivided 1nterest in the land, apphed
for issue of patent for the land upon an entry supposed to have been
made by Samuel P. Bell, July 9, 1852, as. shown by the entry book

of the register.of deeds-of: Houghton county, Mlchlgan, and-claiming - =

title. deraigned  under . Bell... March, 29,1905, he :was advised- by: -
your office that its record shows the land was located by William A..
. Pratt and Alfred N. Lawrence, and attempted to. be located by Law- -

rence (as above recited), and that:- :

The location made by Lawrence alone may. have been intended as a sub-
stitute for the defective warrant location made by him in conjunction “with -
Pratt, and Bell, through . whom -you clair “title, may have purchased under
‘the location made by Lawrence. If you claim ownership of,the land in point,
you should furnish to this office an abstract of title under seal of the proper
officer, showing how you came in possession of the land. . You should  also

" endeavor to obtain possession of said ‘warrant No. 17,158, and if this is impos-

- sible, you should furnish an afﬁdawt explamm your inability to recover the
warrant . . . )

v "In response thereto Nichols furnished an abstract and affidayit,

- upon examination Whereof your oﬂice, June 10, 1905, advised hlm,'
and held:that: :

The records of this office show no entry on this land. by Bell On 'October 4;

1852, Samuel P, Bell made C. E. No. 1111, for the SE. § NW. £ of said. Sec. 30,
and game was patented October .10, 1853. ‘This is the only entry shown by
the records of this office to have bee_n made in this section by Bell. :

It would therefore appear ... . . .- that you have no such interest in this
land as would justify- this office in allowing yot to succeed to the rights and

) 1nte1est of the locators of said wamant

The abstract of title shows that the entry book gives July 9, 1852,
as date of the entry by Bell, which date is the same as that of the
location of warrant No. 17, 158 -and 1ot October 4, 1852, that of
Bell’s cash entry for the SE. } NW 1, indicating that S. P ‘Bell is
a mlstake for William A. Pratt and Alfred N. Lawrence, but that
the warrant. location was the one referred to.  The abstract further
shows that April 20, 1853, by two quitclaim deeds of that date, Wil-
liam A. Pratt, and William A. Pratt and wife, conveyed by ¢éach
~an undivided one- -third of the land to’ Benjamin ‘Howard, which-

deeds. were recorded, respectively, on April 20, and June 28, 1853.
Neither Howard.nor Lawrence ever conveved and thls claim of title
rests in. them,
. As to taxes nothing is shown prior to 1880. For tax: of that year
and for every one subsequent to and including 1899, except the years
1889, 1892, 1894, and 1895, the land was sold for taxes It was twice
sold for tax of the year 1888: All but two of the sales (for tax of
1880 and one sale for tax of 1888) were made to Rufus R. Goodell,



IDECISIONS RELATING TO .THE.PUBLIC LANDS. = 63

and ir. the two_sales to others the purchasers conveved their. 1nterests
to Goodell, But, as the United States has nevér been satisfied for
its right in the la,nd Goodeil has no right thdt can be asserted agamst
the United States _ .

The chain of clalm of title asserted under the erroneous mmute in’
{he entry book. of a supposed entry by Bell has some remarkable
features. “No claim seems to have been made under it until January
" 9,1899, over forty-six years after the supposed entry, when Frank
Bell and Josie Bell by quitclaim conveyed to Frederlc W Nichols.
~The. abstract shows (Instrument 5)—— _

Grantor Willard E. Gray, Judge of Probate, Grantee TFrederic W l\uehols,
Probate Decree February 15, 1900, filed for record February 17, 1900, M. R.

[ Miscellaneous Record?] 4, page 288, NW 1of SE. §; to determine heirs, Frank
" Bell, son undiv. i\, Kate Dobbie undiv. i )

The court (county and State) is not; 1ndlcated nor Whether thls was.
a ﬁnal decree in administration and: dlstrlbutlon of estate of S. P
- Bell, deceased or what was the nature of the proceeding, or that the
court ever had jurisdiction of the subject-matter.
" A more remarkable feature of the abstract is that subsequently,
‘November 24, 1900 (Nos. 6 -and 7, Abs’t), Samuel P. Bell, not as sole,
and not joined by his W1fe, executed two quitclaim deeds, each for the
consideration of one dollar, to Frederic W. Nichols, which were filed
" for record, respectively; November 24, 1900, and January 27,-1905.
Of these transactions Nichols, in his affidavit of ‘April 12, 1905, says:
"That said Samuel P. Bell appearing of record in the office of the Register of
Deeds of sald County. of Houghton to have originally entered said land, and
this deponent understandmv ‘that he was dead, prdcured to.be conveyed to him, -
as appears by the abstraét of title to said land furnished by deponent to the
General Land Office, all the right, title and interest of the heirs at law of said
Bell in and-to said land; but being afterwards ‘informed that said Bell was
alive, deponent entered -npon a search for him, and finally found: him at Duluth,
Minnesota, and then procured from hlm a deed of the land, as also appears by
said abstract. That while so procuring a deed from sald Bell deponent asked
him for all papers which he had relating to his title to said land, and he then
informed deponent that he had no such papers, they. having been mislaid or lost
in the course of- his travels; that said Béll is of very migratory habits, and is a
very hard person.to find, as deponent. discovered when trying to ascertain. his.
whereabouts on the occasion aforesaid; “that deponent-does not know his' present
whereabouts, and-can not ascertaln the same. :

It is of course posmble that one makmg an. entry July, 1852, pre-
sumably then of full age, should be alive over forty-eight years after-
ward, returning to claim his property abandoned for almost half a
century, and to find his estate probated, distributed to his heirs, and
by them sold, but such circumstances must require clear proof of
identity of person, even if there was an undoubted and cléar initiate
right of property, which in this case seems to be wholly lacking and
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to rest merely upon a mlstaken mlnute in the county book of entered )

lands . ,
~August 28 1905 Nlchols made an afﬁdawt sett1ng out the facts'

as to. the or1g1na1 suspended location, of land warrant 17,158, as

- advised of them by your office letters;-above mentioned, and further -

that in.the spring of 1868 the United States local land office, Mar-

quette, Mlchlgan, to which the records of this land had been removed, -
with nearly all the records, was destroyed by fire, and that, though
testored so far as possible from the General Land Office- records——

a -search of the. records.of said office, as they now exist, shows N0 ev1dence of

\rec01d of the lecelpt of. sald letter of March 18, 1853, or of sald Warrant or

any other facts connected with the mattel _on or after said date, L. that

said ‘William A, Pratt and Alfred N. Lawrence are deceased and that deponent )

after diligent search, has been unable to locate theéir heirs, or ascertain from'
them or-others any information. as to the:return:to their ancestors or. elthel of

*them: of: sald Warlant or its present possession or whereabouts ; that. the loca~

tion "still remalns ‘intact upon the 1ecoxds v s and constltutes in law an

" appropriation -of said land, Témoving the same from ali other dlsposmon untllr

final action by .the General Land Office.
He clalms under the act of- May 14, 1880 rlght to proseeute‘for.

cancelatlon of, the location, and, if successful a preference rlght £
entry of the land. Your decls,lon held that no facts as to the locatlon"

were charged other than those dlsclosed by your office records, Whlch'
it proven, would affect the letrahty or vahdlty of the locatlon, and o

dechned to:order a hearing.
The as&gnments of error, summarlzed are: S S
1. To act upon the assumption that as a result of a hea,rlng the, ’

records

preference right if suecessful.
- 3. That the warrant location was void ab indtio, 1f the charge be
true, and. in’case. of cancelatlon of the 1ocat10n contestant Is. entltledl
to a preference right. - : 2 S e
4. So also even'if the locatlon Weré: lnot v01d ab mztzo. R
~ This' case is clearly hot one- within the letter - or purpose of the'

| act of May 14, 1880 (21 Stat., 140). That act spec1ﬁes pre- emptlon,_ :

homestead, and timber- culture entries, for contest of which the -
veward of a- ‘preference right:is offered. "In these spemﬁed classes
of -éntries there are requirements and conditions. of improvement,.
cultivation, ’or residence which preclude krowlédge or ascertainment :
of:compliance with law by the entryman from an inspection of the
Iand -office records. - Tt frequently Happened that by filse proof.of =
compliance’ the ‘government was defraudéd of title to public lands.: -

By administrative construction, folloWlng the purpose of theé act, it is.
held -to be applicable to all cases of entrles of pre-emptive character

-2, That, wers such the case, contestant Would not be entltled to a oo
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where the: rlght of purchase, selectlon or entry depends on some ante-
" cedent act of the claimant. Garner . Mulvane (12 L. D., 336), coal

- lands; Hyde ». Warren:- (14 L. D., 576), Chippewa half breed serip;. -

Dornen ». Vaughn (16 L. D., 8), mlneral entry ; Olmstead ». John-
son. (17 L. D., 151), timber and stone land ; Smith «. King (19 L..D.,

‘ 382) desert- land Hobe v. Strong (25 L. D , 92), Sioux-half breed
'serip. It is also, by analogy - to. the homestead and timber-culture
entries, held applicable to other entries wherein a forfeiture is im- -
posed for non- performance of conditions subsequeént to the entry,
or the right of entry is lost by happening of events precluding its
consummation into a title by patent. . Some of the foregoing.cases
present such conditions, and such was Brummett ». Winfield (28
L. D., 530), an abandoned townsite, and- Bunger v. Dawes (9 L. D
329), Indlan trust lands.. Unlike either of these. classes is-the case
of-Mallet ». Johnston (14 L. D., 658), State swamp land selection;
“wherein the controlling ,questlon_ was the character of the land,

swamp or not. This involved the question whether there-had been
mistake or fraud in its classification upon the plats as shown by.the

. surveyor’s field-notes. So far as examination of the cases cited dis- '

 closes, this is the only one wherein a ‘preference right under the act ’
of May 14, 1880, has been ad]udged a contestant for-effecting can-
celation of an entry or selection in entries of classes not- named in
the act, where all the proof necessary to the cancelation appeared in
the records of the land department. ‘The decision was based upon
- Ringsdorf ». Towa (4 L: D, 497), and State of Oregon (5 L. D., 31,
_85), wherein the character- of theland in fact, by parol preof extrlnsm .
to the record; was in contemplation, so that the decision was not well-
founded on the precedents cited, - In-all the three cases the granting
of the preference right to the swamp land contestant was expressly
of administrative pohcy, and not of right under the statute:
Tn the present case no fact is alleged that calls for proof of matter-
in paisy or of facts net apparent upon the face of the records of the
‘land department. No fraud in fact is charged to have been attempted
~ or contemplated by thelocators. It is therefeore clear that the pro-
‘posed: contestant has no right under the act of May-14; 1880, nor ‘yet-
_has tendered to render a service to the government for Whlch as a
“measure of administrative policy the- reward of an informer should: be
granted to him. -Your decision to that effect is affirmed.
. Tt:remains to. direct proper action to be taken upon: the- suspended
- locatlon It was suspended: for: defect of required proof of the
ass1gnment on . behalf of minor warrantees. Those minors have
_long sinee reached their maturlty, and for at least thirty-three years
since reaching full ‘age have not disclaimed the act of their guardian -
or: sought to: Leclalm their Warrant or to obtam a dupllcate to be"

580——v0L 35 M—-—06——5 .
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issied, ficqmescmg in the asmgnment ir regularly made.- The purpose
of the suspension was for their protection. Were the land warrant
now in custody of" the land department the 1rrecrular1ty of the -
assigniment should properly ‘be waived, the location approved, and
patent thereon be issued, or if good tltle reasonably satlsfactory to -
the present holders of that claim of title would not thereby be passed, -
“they would be allowed to make substituted payment and to Wlthdraw
~‘the warrant. Wllham R. Borders (34 L. D 37), wherein- it’ Was-
said:” ) i _

As the government is not free hom fault in neg]eetm«r to’ tﬂke ploper actmn '
upon the. location for more than fifty years, and has s11ent1y acquieseed in" the
occupancy of the premises, by the present owner and-his grantors under said
entry, by withholding it from entry or.other disposition; eguity and justice
would seem to require that his title should be quleted and that a patent should
issue without further cons1de1at10n - o : e

The record however presents an obstacle to that course. The land -
warrant is not in custody of the land department, and can not be
‘satisfied, nor has the- government received consideration for ' the
land: The location ‘therefore can not be approved and passed - to
patent. The record does not show who is in possession and use of the
~land." The original locators are dead. As to who claims under that
location the abstract indicates that William A. Pratt fifty-three ‘years
ago conveyed one-third or perhaps-assunied to convey two-thirds to
" Benjamin Howard, and that Lawrence has never conveyed his- one- .
half. - Taxes have not been paid by either for very many years, and

the ‘claim arising from default of so ‘doing’ is vested in Rufus R.
Goodell.  He and Nichols seem to be inaccord in seeking title, and if
mno one claiming: under the location.of Pratt and. Lawrence is now
claiming the land, in view of the Department Goodell, by payment
of such taxes and thereby contributing to support of order and-ggv-
eriment the just contribution that the land for so many years ought

~ ito have paid, is entitled to be’ recognlzed as successor: to the equlty of
the original lecators. S

You will therefore notlfy counsel for the proposed contestant that
if Rufus R. Goodell, or he with Nichols, within a reasonable time to
be fixed by your ofﬁce, apply as successor in right to the locators to.
make substitution. for location of land warrant No. 17,158, and will
make clear and uneqmvocal showing of what- person or .persons-is
or are now in poqsessmn or-occupancy of the land; or claiming its use
and exercising dominion over it, and will duly- notlfy all such:per--
sons of their proposed substltutlon, affording them opportunity  to
appear and ob]ect thereto, such application~will be-considered:- If
theyfail so to do, your office will report-to the Department. recom-
mending what course. should be taken in' this. and ‘similar long sus-
pended entries and locations. - : o i
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INDIAV LANDS IN MIVNESOTA—HOMESTEA_’D SETTLERb—EXTENSION
OF TIME WITHIN WHICH TO MAKE PAYMENT

INSTRUCTIONS.

DEPARTMENT OF THE, INTERIOR, .
-GeNERAL T:AND OFFICE, :
Washmgton, D. O July 31, 1906‘
. Regzsters and Recewers, Oass Lake, Crookston, '
and. Duluith, anesota
GENTLEMEN The. Indlan approprlatlon act: of June 21, 1906 (34
Stat., 325, 326), contalns the followmg provision : ol
- That the homestead settlers on-all cedeil Indian’ reservatlons in® Minnesota
who purchased the lands occupied by them as homesteads be, and they hereby
are, granted an extenslon of one year’s: tune in which to- make the payments now
provided. l)y law. - :
This law apphes to: homestead settlers on ceded Chlppewa lands 4
opened under the act of January 14, 1889 (25. Stat. , 642), and the Red
Lake lands opened ‘undér the act of February 20, 1904 (83 Stat., 46),
except that it does not apply to ceded Chlppewa lands opened by eir-
culars of March 27, 1896, and August 12, 1898, as the lands described
4n said c1rculars were aﬁ’ected by the free homestead act of May 17,
1900, and payments are not ““ now prov1ded by law ” as to sald la,nds.
Tnasmuch as proot and payment must be made at the same time, the
extension of time for maklng payment 1nvolves a correspondmg tlme
Wlthm which to make final proof '
‘ Very respectiull‘ e

» GF -;POI;LOCK; Acting 0‘0‘771177?‘/‘?:‘852.;0.7?;6_7".
Approved July 31, 1906 R A A TR
THos RYAN Actzng:Secretary T

.Tor_n;- N. ‘DIQKEI{SON;-“ -

ards a preference right to a .contestant who has
office fees, and procured the cancelatlon ” of the
not glve ai absolute right to eontest an entry, nor
powel and-autherity conferred by. the organle act
_superv1se and diréct all proceedings : relatmg .
ub ic. Tands,- and ‘te determlne whether a contest
shall hot be: allowed

The act of May 14, 1880;

S contested paxd the 1
‘entry attacked but d
take:from or: qualify*

- pon the land depart

“to. the disposal of -thi

against.an entry. shallo;

“01ted in volume 34
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‘Where an appllcatlon to contest an entry is not plesented until afte1 the lapse of
- ~two. years: from. the issuance of final certificate, the Commissioner- of ‘the
General Land Office -has no-auithority or discretion to allow it; as the seventh
section of the act of Marqh 3, 1891, operates as-a bar to any proceeding
against the validity of ‘an entry not commeénced within that tire, and a pro-
ceeding instituted against the entry by the government within that time does
not suspend the running. of the statite so as to subject it to attack by reason

" of an adverse.or- prlor right that was not asserted Wlthm the perlod of
limitation,. :

Whlle an individual has 1o, nght to mstltute 2 New and 1ndependent proeeedlng-
against an entry after the lapse of more than two years from the issuance
of the ﬁnal certificate, the land department may accept the offer of an ipdi-
vidual to-aid in the prosecution of a’ proceeding commenced by the govern-
ment prior to the expiration of that period; or-adopt such agency and allow:
the individuétl to furnish the Witness‘es and prosecute the case.

Qecretary Hitcheock to the Oommissioner of the Geneml Lcmd Oﬁce,,
~(F.L.C.) ~ May%’ 1906. : (B FB)__

-

, Wlth _your letter of December 12, 1905, you transmlt the appeal of
May Richmond' and Maurlce S. Woodhaus, from the decision of your
office of October 6, 1905, rej ectlng their respective apphcatlons to con-
test the homestead entry of J ohn N. Dickerson, for the SW. NE. ;"f,
NE.1SW.1and W. § SE 1, Sec. 11T9N R2E,H M. Eureka,.'
‘Ca,hforma, upon Whlch ﬁnal certlﬁcate 1ssued February 11, 1902 o

This entry was suspended within two years “from the issuance ‘of the
final receipt, upon the request of a special agent, pending an 1nvest1-

- gation of the entry. The $pecial agent on November 4, 1904, sub-
mitted an adverse report and the entry wis formally suspended upon .
the Tecommendation of the special agent.- The entryman was ‘then
‘notified of his right to apply for a hearing. :

Dickerson thereupon came before the Department upon a pet1t10n
for certiorari, complaining of the action of’ your office in exercising
jurisdiction over said entry, contending that it was confirmed by the -
7th sectin of the act of March 3, 1891 (26 Stat., 1095), there being-no

pendlng contest or:protest against the vahdlty of the entry at the =

expiration -of two years from the date of the final certificate. 'The
Department ruled adversely to. that contention (83 L. D., 498)
and held that any proceeding initiated by the government Wlthln
the statutory period is sufficient to suspend the running of the statute;
- whether notice of such action is given to the claimant W1th1n that -
,perlod or not.
_The petition was. demed and upon notlce thereof chkerson apphed
! -, which was. ordered. and May 27 1905, was; ﬁxt as, the

date‘
‘Tt does not appear from the papers in this appeal that action .
Has been taken upon that hearing, but subsequent thereto _end_after—
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two years from the date of the ﬁnal certlﬁcate, these appellants
'apphed to ‘intervene and contest the ‘entry, alleglncr fraud in . its
inception and failure to comply with the Taw. You’ re]ected the
applications for the | reason that if the’ entry be fiot canceled a8 ‘the
result of the 1nvest1gat1on ordered by yotir office, it is conﬁrmed by
the proviso to section 7 of the act of March'8, 1891; supra.”

There is no absolute right of contest given by the statiite. The act
of May 14, 1880° (21 Stat., 140), awards a preference right to'a con-

testant Who has contested, pa1cl the land oﬁice fees, and procured he

departrnent to superviseé and direct ‘all proceedmgs relatmg to. Lfe
: dlsposal of the “public lands, and to determlne Whether a’ ‘¢oni ‘st\
agamst an entry should of should not be allowed.
~ Under the preseribed rules governing the initiation of contests, the
- granting or refusal of an application to contest 8, final ‘entry restsin
- the sound discretion of the Cominissioner of the General Land Oiﬁce,
sub]ect only to, superv1s1on and control by the Secretary of the Tnte-
rior. (Meyers v Massey, 22 L. D. 159) This rule was designed. to
govern the conduct of local oﬂicers and not ‘to restrict or limit-the
vauthomty of the Commissioner of the General Land. Oiﬁce to deter-
~ mine in every case where.no adverse, clalm or right is asserted Whether
‘such proceeding shall be taken. -
If, however, an appllcatmn to contest an entrv is ‘not presented .
untll after the lapse of two. years . from’ the issnance of the.final
recelpt, the Commissioner has no. authorltv or d1scret1on to allow it,
as the 7Tth section of the act, of March, 3, 1891, operates as a bar to any
,‘proceedlng against the Valldlty of an entry that is not. commenced
~within that tnne, and a proceedmg against. the entry by the gavern-
ment within that time, as in this case, does riot suspend the running’
- of the statute, so as to sub]ect it to attack by.an adverse. or- prlor“
_ right that was not asserted within the period. of limitation.
In this view there ‘was no error in your decision so far as it holds
that appellants have no right to institute new and 1ndependent pro-
ceedings after the lapse of more than two years ‘from.the issuance. of

the final' certificate, but there is nothing in the principle above an- -~ -

nounced that prohibits your otﬁce from. accepting the offer of a con-
testant to aid-in the prosecution of a proceeding against an entry that,
las been: commenced by the government, or to adopt such ageicy and
dllow the contestant to furmsh the witresses and prosecute the case.

“YWhile an individual may not come in and usurp the place of the
vovernment in adverse proceedings against-the entry, there can be no
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questlon of the right of the government to avail 1tse1f of,, acqulesce
in, or. adopt the proceedlng initiated and the proots furmshed by an -
individual in protest of final proof, or in the contest of an entry :
‘ (Sltzler 2. Holzemer, 33 L, D., 422, 426) So in like manner, Whlle
the individual has no. absolute rlght to proceed agalnst an entry by
contest, the government may avail itself of his services and allow the.
prosecution to, be conducted i m hlS name.

Every. conteet in the general sense is a proceedlng by the govern- -
ment, whether it is prosecuted thru the accredlted officials, or by the
agency of 1nd1v1dual contests. . In either case 1t is a proceedlng exer-
cised by the land department i 1n virtue of its superv1sory control over
the disposal. of the public Iands, and in fulfilment of its duty to in-
vestigate every. entry, for the purpose of protectan' the rlghts of the

“people as 'well as to do’ ]ustlce to all clalmants (Knlght v, Land
Assocmtlon, 142 U. S., 161;. John N. chkerson 33 1. D,, 498, '500).

Quoting from the decmlon of. the Department in the case 1ast c1ted
(p- 500) ; . , e :

If-it-be once established that the act does not take from your oﬁice the super-
visory power ; to proceed against a fraudulent entry .or. to suspend it for investi-
gatlon it must then follow that the manner of proceeding is 1mmater1a1 whether
by the allowance of. contests or protests, or. thiu its accredxted agents, by
investigations conducted in the usual manner §o’as to ‘secure accur‘lte informa-
tion as to the true status.of the entryman [entry].: o, : :

This expression” was used With Teference to the proceedlng that
would be sufficient to suspend the runnmg of the statute; but it can
be as aptly employed to signify the power and aiithority of the Com-'
missioner to conduct that prcceedlng to its termdination. .

As no ground is shown for'the reversal of your’ dec131on, and noth-
, 1ng appearlng ‘from the record to indicate any 1mproper exercise of
dlscretlon, your dec1510n is affirmed.”” But as the tenor of ‘it rather’
indicated that you have no authorlty to accept the aid of a ‘contestant
~in the prosecutlon of a proceedlng commenced by the governmernt, it
is deemed advisable that- the view of the. Department in that respect
‘should be communlcated to you for your gu1dance in the future '

L. - AFFIDAVIT FOR REHEARING—SETTLEMENT—QUALIFIOATION

SHORT u BOWMAN“ s

A pet1t1on for rehearlng may prcperly he coneldered even ‘tho- the afidavit of
petitioner filed ds a‘basis -therefor. is not corlobomted where the: matters
‘alleged .as’ ground for the! petltlon are susceptible of proof by the records.
of the land department S

~ aNot reported in volume 34.
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" The, act -of December 29 1894, relatlng to ‘second homestead entries, has no

apphcatlon to entries made and. abandoned after its passage, but is speelﬁc-
ally limited in’its apphcatlon to persons who had prior to its passage -for-
feited their rights for any of ‘the reasons enumerated in sectlon 3" of the .
act of March 2, .1889. : -
One disgualified -to- initiate a valid settlement right can ot claim -the privi=.
“lege-of havmg h1s status as an etryman determined as-of the date of. his.
appllcatlon for “the purpose of plotectmg sueh 1nva11d -settlement rxght -
) the right will' only be protected from the dateé the impediment to its 1mt1a—':
“tion is' removed, and the right attaclies, and if: before that time a superlor
¢ 11ght intervenes it-will be'recognized and ‘proteeted. o SR
One.who at the.time he performed an’ aet of.settlement upon which he relies as
entltlmer ‘him to a.prior right of entry is dxsquahﬁed as. an entryman-by
reason of havmg an entry not actually r1loand0ned then of record; is dis--
L .quahﬁed to tnake a valid settlement and can’ therefore gain nothing therebvt~
Toas agamst the'valid’ adverse right of another, asse}.ted pnor ‘to-the removal
- of such dlsquallﬁcatlon : »- :

: Actmg Secretary Re/an to the C’ommzsswner of the Geneml Lcmd
(F.L.C) . . . Office, June 18, 1906. (E.O.P.)
Mareh 27, 1906, the Depa,rtment entertained a motion for rehearing -
in the ahove entitled case filed on behalf of Samuel M. Bowman.
The, said motion, together with the showing made by Walter Short
in opposition thereto, are now: before the Department for considera-
tion, but before entering upon a discussion of the matters thereby
presented a. brief statement of the hlstorV of the case'is necessary to
a. clear. understandmg of the question of law involved, for, by the
ndmission contained in an affidavit subscribed by Short, all doubt is,
“removed as to the facts set up as'a crround for the motion for
" rehearing. .
-+ October 11 1901 Samuel M Bowm‘m made homestead entry of
the E. 4+ NE. 1, Sec 17, T. 9 N,, R. 11 W., Elreno land district, Okla-
homa. November 5,.1901, Walter Short ﬁled his affidavit of contest
agamst his entry, allegm priority of settlement." Hearmg was had -
and from a consideration of the testimony submitted the local officers -
recommended a dismissal ‘of the contest. Subsequently a rehearing
was ordered upon the apphcatlon of Short and the case reopened, for
the introduction of newly-discovered ev1dence, and a_reconsideration
1esulted in a reversal of the prior action of:the local officers, which
action was affirmed by your office and the entry of Bowman held for -
cancelation. On appeal the action of your office was sustained by
departmental decision. of July 20, 1905 (not reported).  Motion for
review of this decision was formally denied November 29, 1905.
" The application now under cons1derat10n, which. forms the next
‘ step ‘in. the proceedlng is. based . upon an allegatlon of ‘newly-dis-
"covered evidence, going to show the quuahﬁcatmn of Short as a
homestead entryman at-the time he made his prior settlement on the
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-land, because of a pi'ior exercise of his homestead right in making-
_entry of the E. 1 SW. 1, Sec. 22, T. 13 N, ‘R15 W, I M., Whlch
entry remained 1ntact at the time he made hls qettlement on the land
in dispute. The sole object sought by the application for rehearing™
being to prove this allegation, necessity' for-ordering such hearing is
obviated by the statements contained in an affidavit filed by Short in
" “support of his apphcatlon to make second homestead entry, to the
effect that the same is true, which affidavit accompanies the record.
The truth of the allegation is noet: denied by Short.or his counsel in the
showinig ‘made in-opposition to the pending application. -The De-
" partinent will therefore treat the allegation of Bowman ds true and
proceed with the consideration of the question presented ’
It is contended by counsel that this apphcatlon is not properly
made in accordance with the rules of practice, in that it fails to state
that it is not filed for purpose of ‘delay. This objection is purely
technical and can not be entertained as sufficient reason for denying
the application. Further objection is made that it is not alleged in.~
said application that due diligence had been exercised to procure the
evidence now offered, at the time of hearing. - The Department 18
of ‘opinion this ob]ectlon is not -well taken, inasimuch as no other rea-
sonable cénstruction of the language used in said apphcatlon could -
warrant any other conclusion. ’
The further ob]ectlon that the. aﬂidawt of elalmant 1s nof; properIV
corroborated is entitléd to greater consideration; and if in this partic-
ular case thie object of the rule were otherwise not fully accomplished;
the Department would be inclined to recognize it.: But the matters’
alfeged in'movant’s affidavit are susceptible of proof by the records ‘of-
the land department, and of the facts shown by. such records:the De-
partment must ‘take judicial notice, and it can not be contended that
such evidence is iriferior to that afforded by any number of affidavits.
On the contrary, it is evidence of the highest character and needs no
‘support to ‘prove the facts there officially -recorded. It is for this’
* Teason the usual COI‘I‘ObOI“'ltIIlO' affidavits required by the rules of prac-
tlce in"such cases, are dlspensed with. :
" This leaves for consideration a single question of laW, Viz., Whether
. ornot any settlement right could have been gained by Short. Whlch he
" night assért as against Bowman, he being at the time-he performed
Bis acts of settlement the holder of a récord entry for another tract of
land, not adjoining the land settled upon by him. An examination of
departiental decisions heretofore rendered clearly establishes- the
right of a homestead applicant; undercertain conditions; te acquire a
settlement right prior to the formal cancelation of a prior homestead
entry made by him'" or’ the restoration of his homestead rlght ‘whitch"
rlght e ‘may safely rely upon as a basis for-asserting ‘a: prior right
‘of entry as against a subsequent settler who has Tnever exéreised hlS
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Toméstead right or is in any manner disqualified from exercising such
rjght Heiskell V. McDowell (23 L. D, ;°63) ; Smith et al. v, Taylor
(]b 440y ; Hall ». M1tchell (24 L. D. 584) .
‘Tn the first of the cases above cited It appears ‘that the party assert-
ing a’ prior settlement r1ght acquired prior to formal restoration of
hiis homestead right for which he had made application, had, in fact,
long prior to-initiating his settlement right, abandoned h1s prier
entry, because of an“erroneous ruling by the local officers refusing
- leave of absence, and that he was as a matter of right clearly entitled:
to a restoration of his homestead r1ght at the t1rne he made his set-

_ tlemént upon another tract. ' _
The case of Smith et al. ». Taylor, supm, presents a condltlon thore
neaily analogous to the case at bar. Taylor, at the time he made-
© settlement, had an entry of record for a different tract, which had :
been- successfully contested on the ground of prior settlement, but-
the contest proceedings were not formally closed -adversely to him
wntil after he initiated his settlement right. Tn that- case his right -
to make entry as a prior settler was recognized, for the reason, prin-’
cipally that a cancelation of his record entry for sich a:cause-would
1ot work'a forfeiture of his right to make another entry, as pt obably'

- would have been the case had His entry been properly allowed in tha

‘first’ instance, and its subsequent cancelation been.the result -of a
contest brought upon the ground ‘of abandonment or general fzulure»
“to coniply with the law.
The case of Hall ». Mitchell, supm, is not essentially. dlfferent from
the case-of Heiskell McDowell, supre.
- TIn each instance -where the initiation of a settlement right piior
to the removal: of a disqualification to make entry by reason of the
- applicant having an entry then of record, or his entry having beeii
canceled but his homestead right not then restored, it appears that
‘the - claimant was at the timeof makmg his settlement rightfully
~entitled :to- have the disqualification formally removed. In other
words, the only existing objection:to his qualifications-was a purely’
- “technical one which the Department refused to recognize to his
' ‘pre]udlce or to-defeat a:valid. settleraent claim Wthh the applicant -
- was'in equity-and right entitled to rely upon. Tt is. believed these -
are the: only.reasons- underlymg the rule laid down in the decisions
cited, and- the Department is unwilling to extend the scope thereof;
“nor-will it recognize the validity of settlement rights acquired Whil‘e
the party asserting them had -another entry of record or was other-
wise disqualified and was not at -the time of: making settlement
‘clearly entitled .to have-his record entry canceled or the other dis-
quahﬁcatmns, merely technieal, removed. '
.. The right claimed must be clearly estabhshed espec1allv where the ~
: rlghts of adverse claimants are involved. - It is true, as a. general
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proposition, that the: ughts of :a prior settler are no, greater than his:
rights as an entryman, and if he is dlsquahﬁed as the latter he

~ becomes a mere trespasser when attempting to assert the. former, and

the rule permitting. the initiation of a valid settlement right by one
not techmcally, though. rloh‘rfully, entitled to claim the quahficatlons:

of an entryman,; was adopted only for the purpose;of removing the -
.technlcai objection, and is not; to..be construed as extending the gen-

eral prop051t10n for any other purpose, or as perm1tt1ng the 1n1t1at10n,
of valid settlement rights by claimants Who are, both in fact and in, -

law, dlsquallﬁed ‘as.entrymen.

The recognition or rejection of Short’s rlght must therefore depend

_in the end upon. his actual, not techmcal, qualifications-as an entry-

man. : The showing:made in. his Jbehalf is briefly stated .as follows;
- His former entry of record at the time he made his alleged. settle-
ment on the tract in dispute, October.5, 1901, was made February 5,
1901, after a- careful examination of the land. An attempt was made -
to.rajse a.crop;on the land that,year but he-discovered that:the-
quality, of the soil was.inferior and crops could not be grown suc-
cessfully. - He was unable to obtain.water for: his stock and family,-
and finding that he would be unable to make a livingon-the land he:
sbandoned it about October 1, 1901, five .days prior. to'making his

~ alleged settlement,.and formally relinquished his entry October 26,

1901. He also. relies upon. the. ‘many valuable improvements made
upon the land involved herein as a. further reason. for receiving .
equltable congideration. - e n
Tt is doubtful if this showing, even though 1ncontrovert1ble, WouldL
be sufficient, to bring him within the rule announced in the cases cited.

.The evidence of actual abandonment: prior to formal relinquishment

is slight: He had not relinquished at the time he made settlement on
another-tract and his abandonment had existed. for less than a week,
a-period” far too short: t6' permit. the bringing of a contest on -that: -
ground, ; Tt appears further. that.he owned the improvements on. the
entered tract until after he executed: his relinquishment, when “he’

traded: them to the person. who made. entry for the-land, which entry.

was in fact made on the same date the relinquishment was filed. ‘
Bowman, in his, application for rehearing, asserted that. Short

- raised ., crop on the land he alleges he abandoned, and that he re-

turned: and harvested: the same ‘after: he made settlement on the tract
in'.dispute, and-this allegation is not, .in terms, denied by Short,

“though he does aver that the kaffir corn planted 4 drled ahd shrlveled‘. e
~up-and was “‘worthless.” S

-:An examination of the original record d1seloses that no testlmony :
was offered at the hearings had- touching Short’s- ‘qualifications-as an

entrymah, and that he subsequently requested. that he be ‘permitted -
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: .to file an affidavit. to cure -the; ﬁupposed defect in the ‘record, which:
--affidavit was duly executed February 13, 1903, and made. a part ef '
the record. - Short therein made oath—

thagt I have never at any- t1me filed upon or-entered any portion of the public
* domain of the: Umted States either for a-homestead or otherw1se

“In view of the admission made by Short in his present showing,
the utter: falsﬂ:y of .the averment contamed in hls former afﬁdaVlt i’
manifest.: : : -

Only one natural presumptlon arises from such actlon and- that is
that.at the time he executed the false affidavit he was attemptmg to
conceal a fact which, if discovered, might defeat his right as a'prior
seftler; and the behef that his former entry would, if known, prejus
dice: hlS claim, tends to cast considerable doubt upon his-later dvér-
ment that he had totally abandoned his claim under his' former entry’
at the time he made settlement on the land in dispute.  Neither does’
his admission, coming as it does after the discovery by Bowran of’
the falsity of hlS former affidavit, entitle him to any equlta.ble consid+
eration: -He not: only supprest- the truth when it was his duty ‘to’
disclose: it, but wilfully denied it by his false affidavit, and'but- for-
the act1v1ty of Bowman. the question of his quahﬁcatmns might never:
have been made an issue in the ease.  The whole showing made on .
* behalf-of Short convinces the: Department that Short was' not in-
position -to- initiate a valid: settlement right on Qctober 5, 1901 the‘ -
. date his settlement on the land in question was made. '

The claim to equitable consideration contended: for by Short because
of ‘his extensive. improvements on ‘the land involved herein, is bhased
upon facts which are perhaps true in. every particular, and. the denial’
~of his application may entail a pronounced hardshlp so far as he i
- “concerned; but such facts, even tho they might, in the absence of &
perfect legal right, be allowed: as an equitable defense, can not be set
“up at this time to perfect that which was Wwithout validity in-its incep-
-tion and such invalidity was not removed prior to the intervention of
a valid adverse right. - The acts performed by Short; upon which: his
equitable defense.;depends, were not innocently performed, for: he
~had notice of the claim of Bowman from the beginning, and" pro-
ceeded in the face of actual knowledge that the latter’s claim might
_be-upheld.. He is in the position of one who takes pendente lite, and -
his right can not be freed from the final results of the pending htlga—
tion by any act of his. In other words, if the naked legal right:to-
enter-the land be found in favor of Bowman at the time -Short :as-:
" serted. his' claim, the legal right, unless abandoned, can not be de--
feated by any alleged equities in favor of Short, arising after the -
attaching of the legal right-of Bowman and with notice of such right
on the part of Short Under such circumstances Short does- not‘
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e occupy a p051t10n analogous to that of an_ mnocent purchaser and can
Counsel for Short also contends that ‘Short was a quahﬁed entry-
man within the meaning of the act of December 29, 1894 (28 Stat.,
599), but a careful reading of said aet'makes it plain that it had no
application to entries made and abandoned afterits passage but was
specifically limited in its application to persons who had prior to its
passage forfeited their rights for any of the reasons enumerated in
section 3 of the act of March 2, 1889 (25 Stat., 854). '
Neither can Short claim any right under. the act of June 5 1900_
'(31 Stat., 267), the same not being. prospective. - It:is further con--
tended that Short’s apphcatlon 1not: havmg been made until after the
passage-of the act of April 28, 1904 (33 Stat., 527), the same should
~ be allowed under its provisions. Even concedlng that ‘Short has
upon the showing made brought himself within its provisions, it ean
not be maintained with any show of reason that such apphcatmn can
be accepted i in the face of valid adverse claim, initiated prior to the
acquisition of a’ superior rlght in Short. This act has no retroactive
~effect which will operate-to-cure .4 defective right based upon a
_claim of prior settlement, and: at the same time cut off and defeat the
assertion of a superior adverse claim. While the Department has
held that the status of an applicant is to be determined: as of-the date
- of his application (James W. Lowry, 26:L. D., 448; ‘Winborn -v..
Bell 83 L. D., 125}, is has never been held or- mtended that an appli-
cation to entel when based upon a claimed settlement right would be
accepted where it was shown that the-right claimed by-virtue of such
application was subject to a-superior right initiated prior thereto.:
In other -words,.one disqualified to initiate a valid: settlement right -
‘can not claiin the privilege of having his-status 4s an entryman deter-_
‘mined as of the-date of his application to protect such invalid settle-
ment right. The right-will only be protected ‘fromthe date"the
impediment to its initiation is-removed, and the-right attaches. ~If
before the disqualification to: make- settlement is removed a superior '
right-intervenes, such rlght in all equlty and ]ustlce, will be recog-
- nized and protected. - L ; '
" -The Department is clearly of: op1n1on that one ‘who, at- the time he
performed an act of: settlement: relied.- upon to sustain his prior right
of entry, was disqualified as an entryman. by having an entry, not .
aetually and wholly ‘abandoned, -then -of record, wes. equally dis-’
qualified” to-make a -valid settlement: and galned nothlng thereby as
against the valid adverse right-of another, asserted prior to the: re-
moval of stich disqualification. Short therefore took nothing by his
settlement on the land 1nvolved herein as" against - the rights: of‘
- Bowman. ' '
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- The _prior departmental de01s10ns of November 29, 1905 and July
20, 1905, are accordingly hereby recalled and vacated and the decision

of your office of January 28, 1905, reversed; the entry of Bowman .

thereby erroneously canceled relnstated and the contest - of Short :
galnst sald entry dlsmlssed

- e ta e E - ® . - o

NORTHERN PACIFIC GRANT—INDEMNITY SFLECTIOV—APPLIOATION‘-
: . OF CASE.OF SJOLI v. DRESGHEL.

‘OPENTON.&*

The Secretary: of the Interiqr'; in the adm’lnistrétipn o‘f the several land grant's't
~raflroads;-is not heund to follow the broad principles quoted in-the décision~

" of the supreme court in the case of SjoJi v:- Dreschel” (199 U. 8., 564), put T

may confine what is. said the1e1n to a state of tacts similar to..those then,
before. the: court.

No. tltle passes to.lien. lands befote. approval by the Semeta1y of the Intenm of
“the company’s list of selections’; and, when. so approved, the Tands are to_
be considered as fully selected as of the date of the listing, so as to give to
the ‘comipany superiority over the right of homestead or pre-emption claim- .
- ants settling afte1 the lm:mg bv the company..

Attorneg/ Geneml 11[ ooch/ to the Secretary of the ]ntemor June 18 '
' 7 906. -

T have received your request for an.opinion.-in which you say:

It a decision of the-Supreme Court of the United States handéd down by Mr.
Justice Harlan, December 18, 1905 (No. 79, October Term,.1905) [199 T. 8.
564], in. the case:of Peter O. Sjoli v. Charlés Dreschel,"involving: title to a tract
of land within-the first indemnity limits of the grant of public lands made-by the
act of Congress of July ;- 1864: (18 Stat., 365), to the Northern Pacific Railroad
Company, it was - held, among other thlngs upotn moposmons deduced w from :
nuinerous cases ™ in that court relating to sald act’

1 That ho’ llghts to lands within indemnity lunlts will attach in favor .of

" the. railroad company until after selections made by At -with the apploval iof- the
Seeretary of the, Interior: - .

2. That up to the time such appxoval is. given,. lands w1th1n 1ndemn1ty limits,
although embraced by theé company’s list of seleetlons, are subject to be dlsposed
of by the United States, or to be settled upon-and occupled under the p1e emptlon
and Homéstead laws of the United States. :

3. That the Secretary of the Interior has no au‘thority to withdraw from sale
or settlement lands‘that are within indemnity limits which have not been previ-
ously selected with his approval; to. supply deﬁc1enc1es within the place hmlts
of the company’s road. -

Thé cases which it is said justify these deductlons are cited-in- a foot—note, at'

- thie bottom-of page 2 of the decision.

You pomt out that in the case under con51derat10n the facts were
that prior to.the time when,in pursuance of the regulations 6f the De-
partment-the railroad company- filed its list of selections of indemnity

@ See Oplnions of Atterne'y—General', volume 25, page 632. )
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lands, Sjoli settled upon the land; the settlement béing in 1884 and
the listing by the company in 1885 that your department has been
" holding that the listing of the lands by a compa,ny segregates the land -
 until ﬁndl action by the Secretary in approving or dlsapprovmg the
_selections; and that the decision by the,Supreme Court,. followed -
literally, invites settlement and entry while selections await approval,
and: may. result in defeating all pending indemnity selections.. You
say that you are notinclined to give such:broad effect to the decision
if it can be avoided, and submit the question whether the land depart- -
ment-in the admlnlstratlon of the several grants is bound to- follow:

the broad. principles quoted from this decision -or whether the same -

should be construed with due regard to the particular facts set forth
in the case before the court and limited accordingly.

You say you do not recall any decision of the Supreme- Court to the
effect that an inchoate right is not secured upon the ﬁhng of the ¢om- -
: pany’s list of selectlons 2

The ldnguage in the case referred to, in my oplruon doe'; not seem - -
: to be intended to cover all land grants, but that to the Northern

_ Pacific Railroad Company, which ¢ontains, in section six, certain -

- special language applying the homestead and pre- emption laws to -

lands along the line of the railroad. It is for this reason that the
" court referred, first of all, to Hewitt ». Schultz (180 U. S.;139), and

refers to so many other cases concermng the Northern Pac1ﬁc rallroad"

orant : -

- There 1 1s, aceordlngly, less reason for followmg the pr1n01ples as

stated by the court in questions arising under other grants than in

~ questions arising in the adjustment of the Northern Pacific grant.

Undoubtedly the supreme court has said, and repeatedly said, thaty

no title passes to lieu lands before approval by the Secretary of the
company’s list of selections; and the court has stated, as to the
Northern Pacific grant, especmlly, that the Secretary has no authority .
to withdraw lands froi sale or settlement which bave not been pre-
wously selected with his approval. : o
" But in a case which has not been referred to elther by you or by .
the court in Sjoli v. Dreschel, namely, Oregon and California: Rail-
road Company ». United States (189 U S., 103, 112) the court uses
the following language , : : :
‘ - Now, it has long been settled that while a railroad company, afte,r its deﬁnlte
Iocatlon acquires an interest in the odd-numbereéd. sections within its place oy -
g1anted limits—which interest relates back to the date of the granting act—the
- rdle is otherw1se as to lands within indemnity limits. ~ As to lands of the latter '
: elass, the company acquires no interest in any- specific sections until a selection
iy .made: with the .approval of the ]and department ‘and then lts right relatee
to the date of the selection,
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Thls seems to mean, and, in fact no other meamng éan be made out
of it, that when the Secretary approves the lists of- the lands the lands
are to be ‘considered as fally selected ‘as of the date of listing. This"
appears to be the real” question as to Whlch you ‘are concerned, that is
to say, Whether, when there is an approval by the Secretarv, ‘the
selection of the railroad company relates back to the date of the list-
ing so as to give it superlorlty over the right of the homestead or pre-

- emption claimant settling after the listing by the company.

What you desire me to decide is, as T understand whether the. lan-
guage in the Sjoli case requires you to give no effeot to the company’s
list, if afterwards approved by you, or before you for approval, as
~ against homestead or pre- emptlon olalmants settling after the com-

pany files its list. - _

The court seems careful to av01d S0 decndmg in S]oh . Dreschel,
because it takes pains to point out that there never was any approval
- of the lists in that case and repeatedly alludes to the fact of the set--
tling ‘of Sjoli before the listing- by the company. In . Hewitt 7.
“Schultz, also, it points out that the settlement was prior to the listing
and to any attempt at selection on the part of the company.. :

I have been unable to find a ¢ase in which the court has had .-
' before it for consideration a pre-emption or homestead claim originat- -
ing after the listing by the company and. has held that the listing
would not give the superior right to the, company-either by relation
of its title from approval by the Secretary to the date of the filing
‘of its.list of selections or by the mere operation- of priority. of action
in favor of one of two claimants equally entitled to take the land..

In Cohens ». Virginia (6 Wheaton, 399) the supreme court: by
‘ --Chlef Justice Marshall says: : -

- Thé counsel for the defendant in ertor vrge, in. opposmon ‘to this rile of con- - -
.structlon, some’ digte of. the court, in’the:cose of ‘Marbury %: Madison. It is a
~maxim, not to be dlsregarded that gene1a1 expressmns, in. every oplnlon, are -to
‘be taken in .connection. with the case in whlch those expresswns are used. If
;they go beyond the case, they may ‘be 1espected but ought not to ‘eontrol the
“Judgnient in a subsequent sult, when’ the very pomt is- plesented forr decision.,
“The reason-of this maxin. is obviots. Thé question .attually.: bef01e the court

is 1nvest1gated with- care,.and conSJdered -in-its ‘full extent. Other principles
_which may. serve to 111ust1ate Bi are consxdered in their relatlon to the case
_dec1ded bnt their. poss1b1e bearmv on all other” cases. 1s seldom completely in-
vestigated. In the case of Matrbuiy . Madlson, the single questlon before the
court so far-as that case can be applied to thlS was, wheéther the Ieglslatme.
-could give: this court original jurfsdiétion in’ a ‘éase in which the constitution
-had elearly: not given it; and in-whieh:no.doubt respectmg the constructlon of

.the:article could posmbly be raised. he court decided, and we think very prop—
;erlv, that the Ieglslature could not g 73 [ L ¢ase.”

“In- my opinion the Ianguagefof -hlef J nstlce Marshall apphes to-
_,t_h,e_ question you submit to me, you are not bound to follow the



80 DECISIONS. RELATING TO THE PUBLIC LANDS.

broad. language in Sjoli v. Dreschel but may confine what is said-in
" that case to a state. of facts mmﬂar to the one before the court, which
mvolved a- settlement by the. pre-emptor prior to the listing by the
* company, the patenting of the land to the pre-emptor, and no ap-
- proval at any time of the list, of selectlons filed by the company '
Respectfully, .
CHARLES W RUSSELL, ,
Assistant Attorney- Geneml
Approved
W H. M@ODY, Attomey~Cr’enemZ

" HOMESTEAD ENTRY BY INDIAN—TRUSI PATENT.
’ JE\INIE ADASS BT AL.

An Indian homesteade1 holdmg title under a trust’ patent 1ssued to hlm under
the provisions of tlie act of July 4, 1884, who at the time of making the
entry-had abandoned his tribal relation and was occupying the status -of
a citizen: of the United States under the terms of sectien 6 of “the act of
Yébruary 8, 1887, may; upon -application therefor, have the tfust patent.
canceled and patent under the general homestead law. substituted therefor. - .

Acting_ Secrétary Ryan to the Obmmisséonew of ‘the General Land
(F.L.C) ' Oﬁce, July 10, 1906. (C. J. Gr)

“An appeal has been- filed on behalf of Jennie- Adass, Wldow, and
- the heirs at law of Charley Adass, deceased, from the decision of your
" office- of February 6, 1906, denvmg their petition réquesting cancela-
tion of trust patent covering the homestead entry of said Charley
Adass: for lot 11, Sec: 6, and lots 11, 13 and the SE. 1 SW. 1, Sec. 5,
T. 88 N., R. 5 E., W. M., Seattle; Washmgton, and the issuance in
lieu of Sald patent ‘of one 111 fee simple.

The date of Adass’s entry was August 25, 1887, and in his apphca-
tion it was stated that he applied for the land under the act of March
3, 1875. (18.Stat., 402, 420), which extended the benefits of the home— _
stead law of May 20; 1862 (12-Stat., 8392), to— - - _
any Indian born in the United States who is the head. of a famlly or Who has
arrived. at the age of twenty-one years, and who has abandoned, 'or may ‘heré:
:after abandon his trlbal relatlons—— . :
with a proviso that the title of lands thus acqulred should not be- sub- :
" -ject to alienation or incumbrance for a period of five years from date
.of “the patent issued therefor. ~Adass also stated that he was i
Tridian formerly 'of the Nooksack tribe; that hie was born in thé
‘United States; that he had abandoned hlS relation with- that tribe .
and adopted the hablts and pursuits of 01v111zed hfe that héwas the
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i '.head of a famlly over the age of twenty one years that he des1red the
- land- for the- purposes of actual settlement and cultivation that he -
Cwas” then res1d1nO‘ npon said land and had" made valuable 1mprove—'i 1
_'Hjments thereon.” Notw1thstand1ng the statements made by Adass ‘his 2
_.-homestéad application was. indorsed " « Indian; act of July 4,884 o
(28" Stat., 76, 96), which prov1ded that Indians- then or. thereafter 4
~located on: pubhc lands might . ava11 themselves of: the -provisions of .~
,_the homestead laws as fully and to the same e‘{tent as Citizens of ‘the e
United States, but no fees or commissions were to be- eharged oh ac-
“.count of entries or proofs under said’ laws. Tt was further prov1ded“
~that lands thus acqulred should be held in trust ag follows Sni :
All patents thelefot shdll:-be of legal effect and declare that the Unlted -:.‘f
States does and will. hold the land thus entered fo1 ‘the; peuod of twenty-ﬁve;v
"~years, in. tmst for the sole use: and beneﬁt of the Indlan by whom" such “entry.
i “shall. have beeén': made or,. in: case- of -his decease of. his’ w1dow ~and- heirs
e yaccordlng to\the laws of -the State or Terr1t01y Whele such Iand 1s Iocated ‘and:
that at the expuatlon o‘f ‘gaid: perlod ‘the ‘United States Wlll convey the same_;"
by patent to sald Indxan or:his w1dow and lieirs as, aforesald -in’ fee dlseharged R
Soof sald tlust and free from all char: ge and 1ncumbrance whatsoever : R
: The. final certlﬁcate 1ssued to Adass J uly 29, 1891 contalned the-'"
- same 1ndorsen1ent as the one above reférred to, and hlS ﬁnal proof"
i showed. that lie was a natlve-born citizen s1xty elght years of age and_i
i 'had lived all his hfe upon, the land entered by him. " S R
" This matter Was sublnltted to the. Department by your oﬂice under. :
date of VIarch 11; 1905, in view of the provisions of the act of Aprllf
23, 1904 (33 Stat 297 ), and was. referred to.the Comm1ss,1oner of_'_j_" 2
: Indlan Af’falrs Who recommended ‘thatthe- trust patent issued to -
©“Adass be not canceled. Thls reeommendatlon Was: approved by the
'Department Aprﬂ 14,71905; and it is because of thils. actlon that your‘ -
office denied: the petltlon hereln, as herelnbef01e stated ‘ N
. The" general” allotment act ‘of Tebruary 8, 1887 (24 Stat 388) o
after prov1d1ng for allotments of. lands i ndlan reservatlons, fur-}- e
"ther promded in sectlon 6 thereof amono other.things, that—. "~ "~ i

Evely Indlan born Wlthln the te111tor1al 11m1ts ot the ‘United State, Who has.:. =
voluntarlly ta.ken up; “uthm sald lnnlts his; 1e51dence, sepalate ‘and apart from*:
‘.'ﬁny trlbe of Indlans thereln, #nd- has: adopted the Tabits: of e1v1hzed hfe, g
hereby declared to bei’t cltlzen of the Uiited States, and 1s entltled to all the
ughts pnvﬂeges, and 'mmumtles ot such c1t1zen etc SR
- Whil the’ apphcatlon of- Adass, Whlch was. dated August 25 1887 B
was made under the act of 1875 and patent. was. issted to him: underii-;ff'
the act of 1884, yet upon-the shovvlng made in said apphcatlon and -
his final- ‘proof. he: possest the quahﬁcatlon prescrlbed by the act
of. 188(, he was: therefore entltled as a-citizen: of the United States’
'lo the exer(nse of the rights- accorded under the'treneral homestead::

580; on 35—06 M——G
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vlaw, and at the explratlon of. ‘the statutory period’ to have h,sued to
him the usual homestead patent. Both the acts of 1875 and 1884,

. extending the homestead privilege: to Indl‘tns, impose restrictions’
~as to alienation and incumbrance upon.-the beneficiaries thereunder,

" but the fct .of 1887 conferred upon Indians living apart from thelr,}._:-

. tribes and who have ‘Ldopted the habits of civilized. life, the- rights;:

" privileges, and immunities of citizens. - This was the status occu- .

pled by Adass at the: date hlS entry wag: made As was said in the_, i g
' case. of Feeley . Hensley (27 L. D, 502 504) T R

These condltlons brought hun W1th1n the pale of cmzenshlp, where “he. has;" '

: .f_voluntauly placed himsélf, (24 Stat., 388, 390, Sec. 6, act of February.8, 1887.).

“The homeetead pr_nulege was confeued upon: natwe born’ Indlans who'y?

el have severed tribal - 1e1at10ns and abandoned savage for cwﬂlzed hfe (Turner £ »

“p.:Holliday, 22 L. D,y 15) The Indian entlyman “did not attempt to: sucure B :

an- r1llotment to hlm of nomesewatlon ‘lands; whereby: he, would’ beto].ne a. 01t1—
< zen, . but velied” upon his ‘citizenship-as.‘one Who ‘had. sepalated from hls tribe:

"+ 7and had adopted the: habits of mvrhzed life.© By-his voluntary- act 'his declara-'

< tionof <31t1zensh1p unde1 oath; and hlS acceptmg the condltmns nnposed by Iaw’

T upon othe1 cmzens, in ﬁhnur his.. declalatory statement and m‘uun" homestead' s S

entry for the tract in- questlon he acknowledged that 2he lald o furthel aim.

to. the gualdranshlp of: h1s ‘person -by ‘the, United States “That 1elat10ns1np B i

:‘f‘_ceasmg, all. obhgatlons on the part of the govemment toward hini, as an: Indxan

-xcept such as.are enjoyed bJ C1t1zens in common, are Ldnceled ~The plotoctlou

"aff01ded by (‘ongiess and by thxs ‘Department: to-tlie [udiang while i a. state :
of: dependency ceages when the' etflte of pupxhge orn Awar dshu) of the L-tte1. R

' no longer. e*{lsts (See the Caee of Mmml Indlans, 25 L._T) 12(), 4‘}0 )

_ The fmcts of this - ‘case are. 51m11ar to those. in’ the case. of Clarai S
G j_Butron in which departmental decmlon was rendered ‘August 31, .
£ 1899 (not; reported) “There- patent 1ssued 1o’ Butron under the act‘/-p-

of 1884, upon homestead: entry made May 23,1892, which confers the

: beneﬁts of the homestead law upon ¢ Indlans Y ag: dlstlngmshed from~
“gitizens of the United States.” Apphcatlon was made for ‘the "

o " substitution of a patent in’ fee for the trust patent thus issued.  In

B Ter final homestead affidavit as well-as in her testimony taken at time
- of-final proof Butron testified -that she was a “native born Indian
" Yoman who has abandoned all tribal relat1ons,” and it ‘was held that

~“her. 01t1zensh1p résults: from " such - conditions under the terms. of

‘ ’A.sectlon six of the act of I‘ebruary 8; 1887 ”? The de0151on in bhat'_;[{: :

" case concluded Lo

It appeals therefore, ,that prlor'to ‘her. entry the 1pphcant was clothed thh L

- full Cltlzenshlp even though she mlght have been of: Indlan blrth and that she,: -
““had the ught to make entry of’ pubhc lands w1th0ut any 1estr1ctlons except such i

a8 are 1mposed upon cxtlzens generally

“Your office is therefore ftdv1sed t6. allow the appheatlon to cancel the trust_ﬁ B

patent suu'endered by ‘the apphcant “whieli: she ‘refuses to Aceept and to cause._.
to, be isstied in-liel thereof a patent in ‘fee to sald Clala Butron for: the tracts‘g

' i",‘emblaced in her homestead ently. il T
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- That case is concluswe of the questlon mvolved here It is notj.”.'-:_
h beheved that the provisions of the act of April 23 1904, Supm, con- .-

L Stltute any prohlbltlon agalnst followmg the same: course in the case . =
“of Charley Adass that was pursued in theé Butron - case; -as‘said a,ct'_"

. - evidently has refelence to allotments of TIndians as such’over Whom G

o the: crovernment is still exercising’ its- guardlanshlp and protectlng LR

- -care, as’ dlstlngulshed from Indlans who are citizens of ‘the United
. ,States toward whom all obligitions: of: the government have ceased: L
S »:except such as‘are en]oyed by citizens in: common. : =

| :."fappropnate actlon accordlngly e e

b INDIAN RESERVATION——LIEU SELECTION—ACT or APRIL 21; 1904
SANTA FE PAOIFIC R R Co

. Iu case hnds Wlthm the odd numbe1ed seetlons O'ranted 111 wid of the COllStlllC‘- o

The decision of: your office’ hereln is. reversed andr you Wlll take.

s ton' of -a rallroad fall, Vnthln an Indlau 1ese1vat10n and it .is- sought to e*{—-‘:'y—;_, :
o change such Iand% for other: pubhc lands in- acc01d‘1nce Wlth the pmwsmns‘_ P Py
“of the ‘act of Apr11 21 1904, it is ‘not 11ecessa1y that the Iands offered -in U

'exchange shall have been surveyed wheré  the’ amount ‘of .the lands em= 7.

< baced in. the reservatlon and so. lost: to the glant may by protlactlon of the ]
e public: survey lines Be definitely asceltamed - . R
-Clrculm of June 8, 1906 34 L. D 666 conetrued

“.“'_;'Actmg Secretaﬂg/ Ryam to the OOmm@sszoner of ﬁw Geneml Lond;

(R LC) - Office, Augusm 1906. (F w. C), Vi

o letter of I uly 12, 1906, transmits as & prehmlnary apphcatlon for ex-

v /&t the 1equest of the Santa I‘e Pac1ﬁc Raﬂroad Company, the legal' o
/successor to the Atlantic. and Pac1ﬁc Railroad Company, yout office. - -

T change under: the act of ‘April 21,1904 (33 Stat., 189,-211), its seléc- s
~tion list covering 214 987.51° acres of pubhc lands in. the Claytou New

. Mexico, land dlstrlct the same belng in heu of 215 ,090.56- acres in
o "'{-NeW Mexico within the primary limits: of the grant made by the act
" of July 27, 1866 (14 Stat., 292),in aid of the construction of. the At-
-Jantic: and Pacific- rallroad also within the limits of the Zuni and
: N avajo- Indian reservations as extended by executive. order. :

~Your office lefter states that the prehmmary requlrements of the ;,

arcular of June 8, 1906, (34 L. D 666) have been satisfied, but you. e
are.of opinion that the exchange cannot be made for the reason ‘that
o base lands are unsurveyed and it cannot bé said; in  view, of- the dem-"_”y
- sion of the Supreme Court in the case of" Umted States ». Montana =
- Lumber Ma,nufacturlng Company (196 U. S, 578), that the right toa - e

L patent or- 1’cs equ1valent has been earned by full comphanee with the'j o
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‘:'-" laws. of the Unlted St&tes govermng the dlsposal of the base 1ands
"'Jeought to be made the subJect of-the exchange The act of Aprll 21
‘7’1904 supm, prov1des inter alw~— S

K . That - anv p11vate {and’ over Wthh ‘an Indlan 1ese1vat1on has been:i‘ Xtended _
B ;by executlve order may be exchanged at the dlSCI‘ethD ‘of the Secretary of the ;
: Interlor and at the expense of the owner theleof and under such Tules and regu— :

: The Iand ploposed to be surlendered must be aecurately descrlbed by leval
i subdwlsmns if sulveyed or 1n ‘the event that it 1s unsurveyed by such des1gna—
i 'tlon as w1ll readlly enable the Commlsswner of the General Land Ofﬁce “to:

. 1dent1fy it : : N

It is tlue that 1t is- also sald that——

o0 Pllvate lands subJect to exchanfre unde1 the p10v1s1ons of: th1s act mclude all

B -'_‘lands ‘within the hmlts of an- Indlan 1eservat10n estabhshed by executlve order,

o "~to ‘which: the rlght toa patent or 1ts equlvalent has. been earned by full comph
,iauce Wlth ‘the laws of the Umted States govermne the dlsposal of saxd lands

“The twoy When considered together, 1nd10ate that it ‘was not the
Jlntentlon of the Department in the case of a land ‘grant ] like' that, made
by the act of J uly 27,1866, supra, of the alternate odd-numbered secr
“tions and’ parts of sections, to require that: the. lands: the' subject of _
~exchange be actually surveyed before putting into operation the pro:- .
o «lVlSlOl’lS of the'act of April 21, 1904. Tf the lands were shown to be. -
. within the prlmary limits of the. land crrant ‘and’ 0therw1se subject to
" the terms of the grant ‘the amount to _b vexchanged mlght be deter
: ‘mlned 1t unsurveyed by protractlon, as is- done 1n thé cage of ordi=-
o mary 1ndemn1ty selectlons “In' the case of the Northern Pamﬁc Rall-j
’ :‘.j’__:road Companv, on rev1ew (20 L. D, 187 191), it was sald -
» The lost lands are 111 an unsurveyed Indlan reselvatlon, but the sulroundlng E
lands appear ‘to: have been surveyed and I $€6-10.: reason Why the sulveys may’,

o ;not by calculatlon ‘and without dlﬂiculty, be: p103ected over. the’ 1eservat10n sori
. as to spe01ﬁcally descnbe the logt seetlons tlact for tract w1th the selectlons

, Thls rule of" ad]ustment has been’ unlformly apphed since the date e

o of said’ demsmn to the several grants made in. ald of the constructlon e
".-'of rallroads L e T e e : G

“In the case of Umted States . Montana Lumber Manufacturlng
Company, SUPTaLy. after 1eferr1ng to the: prov151ons ofgthe act of July
15,1870, by :which 1t was prov1ded that the cost of survey: ‘must be’
paid by the: grantee company and no conveyance should be‘made 'of
- the land until said cost be paid, it was said:-" . _
e The equltable tltle becomes a 1ega1 t1t1e only upon the identifica-
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‘on”of the granted sectlons, and that to seciire: the payment of the.‘-_ ‘
, -eXpenses. 111c1dent ‘1o the survey, the'. government “ petains the - legal :
' ':f"_Ltltle 1in its own name until they are paid.”: It was not proposed at .
i ;the time of: the, formulatlon of the regulatlons of June: 8 1906, that ar
- patent’ should actually issue to the Tands the Sub]ect of exchange o
' before. the act could be given operatlon Neither was it purposed’ o
S _that unsurveyed la.nds in. Indian reservatlons should be actually sur-. -
A -veyed but rather that the amount to: be e&changed was 10, be. deter-,_» L
- mined by protractlon, and,’ to meet the- requlrement of law for the
payment of the costs of survey, it was proposed- that the. company'.;_
““should be- 1equ1red to-pay; before patent would issue for the lands =~
"f"lselected in:lien of those. unsurveyed lands. surrendered the actual cost:
.ot suryey of. the selected lands, this belng considered a legal’ equiva-
“lent and more: hkely to be accuraté than an estimate for the survey - of‘, S
~the unsurveyed lands Wlthln the Indlan reservatlon Whlch Were to be'
i sur1ende1ed o ' B e
" Your: office letter, as: before stated states that the prehrnlnary Te-
'”,*",qulrelnents of the circular have been satisfied. The application has
- therefore this day been : refelred to the Commlssmner of Indian Af- "
- fairs for report asto Whether the- Whole or any part of the, descrlbed‘ T
‘lands made bases for’ the selections in questlon are nieeded for the use.
~of the Indlans, and such recommendatlons as: that officer may deem‘; S
" proper in the premises.© Upon: recelpt of his report and recommenda-.
. tion, the area-to be exchanged can be. determlned n the manner, herem'; perE
‘:‘--_‘Q,Spemﬁed Tl
"~ -In the future admmlstratmn of the Aok you W111 be gulded by the_ S
c constructlon herem placed upon the c1rcular lettel of 1nstruct1ons of Sl
June8 1906 Cn : i :

S SALE OF LANDS N FORT CRITTENDEN ABAN])ONED MILITARY
R e Do . RESERVATION.- A e

INSTRUCTIONS— PSR

DEPARTME\IT OF. THE INTERIOR,
‘ g G’ENERAL Lano: OFFICE, ,
Wasﬁmgton,D c. August %5 1906
' »‘.:Regzster and. Recewer, Salt Lalce City; Utah. i k
. GENTLEMEN Referrlna to the instructions: of November 20 1896 o
( 93 L. D., , 567), in 1egard to the d1sposa1 of lands in the Fort Critten- - ‘
. den abandoned military reservatlon, I have to advise you that’ section
1/ of the act of June 30, 1906 (34 Stat., 808), entitled, “An act to
o extend the public land la,ws of the Unlted States to’the Tands com-
prlzed Wlthm the 11m1ts of the abandoned Fort Crlttenden mlhtary




o f"‘:”:Utah g | ’
- ‘b Therefore you Wlll no longe1 be governed by eald 1nstruet10ns of ‘ :
- November 20;- 1896, but lands in said reservation are’ subgect to diss

DEOISIONS RELATING— TO THE PUBLIC LANDS

Sh reserva,tlon in the State of Utah and for other purposes, prov1de5 : o

as follows

The general laws f01 the dlsposal of the Dubhc lands ‘of the Umted States: EOR

' ""a1e hereby: ‘extended: and made appheflble to the l"llldS eomprlzed ‘within:-the - .

L limits of -the’ abandoned Fort Cmttenden mlhtar; IeSel\"lthIl 1n the Stdte Of- : =

‘/posal under the general laws for the dlsposal of pubhe lands i
Ve1y respectfully, : :
Gr F POLLOCK,
S Actmg Oommzsswner
‘ Approved . : i :
o THOS RYA\I, Actm g Seﬂretarg/

REOI‘FERING OF LA.NDS I‘T FORT ELLIOTT ABANDONED MILITARY e
‘ RESERVATION % : :

_ INSTRUCI‘IONS

o

DEPAR’l\IL‘\IT OF "THE INTERIOR, _
-GeNERAL LaN. 'OTFICE,
T/Vashmgton D. (., Augu8t3 1906’

’:v"’Regzstm cmcl Recewef W oodward, Olklakoma. ;
~ GENTLEMEN i T hwe todirect that you will, on the date ﬁxed for.

“the ‘reoffering of the lands in the Fort Elliott: abandoned mlhtary -

. reservation, in Texas, proceed to the ground. with the necessary -
* papers and proceed with the offering’ of ‘the lands by forty-acre .
“tracts, in the order in which they appear on the 1nclosed hst Wh1ch‘ L
shows the appralsed value of said lands. : T
“When the NW. £ of Sec 55 is reached you will’ notlfy the bldders ,

_ that so.much of the NW. + of the NW. % of this subdivision as-is .
‘occupled as 8 cemetely (about oné acre) and inclosed with a barbed

- wire fence, with iron posts, is reserved and ‘will not be sold.

“These lands are to be sold to the highest bidders at not less than
the appraised price: Upon payment by the purchaser of the amount
‘of ‘his bid the receiver will issue his receipt, in duplicate, and the
register will issue a cash certlﬁcate, such certificates. and receipts to

" be numbered in consecutive order; beginning with number one, de51g- '

na’cmg them on the papers and abstracts as* Fort Elhott Series.” -
In issuing reee1pt and certificate for the NW. }, Sec. 55, you will
be careful to make the exception of the one acre mentloned above. -

“Upon the conclusion of the sale you will makea report to this office- -

of the result thereof and return the appralsed list and plat herew1th
1nclosed : : .



Further 1nstruct1ons Wlll be given you in: regard to Vour monthly

i connectmn therew1th ‘ _ : S
" Notices of the offerlng have been sent to the Bulletm,” Wood-: e
" Ward Oklahoma,' « Gt Louis Globe Democrat,” St. Louis; Missouri; =~ =

" the Sunday edition: ‘of the “Record,” Fort Worth Texas; and the

o Texds Panhandle,” Mobeetle, Texas; for: pubhcatlon, ‘the: date of o :

: ] ,',[he oﬁerlng being fixt for November 1 1906.

Very respectfully, N
. G F POLLOCK,

Approved ; :
THos RYAN Actmg Secretarg/

MILITARY BOUNTY LAND WVARRANT—ASSIGNMENT

ANNA R KEAN ET AL E:

: DECISIONS RELATIN(} 'I'O THE PUBLIC LANDS .“8‘75‘

V‘:‘:f-and quarterly reports and your, dlsbursmg and othe1 accounts 1n S

Actmg OOmmzsswner o

"‘:.Where the sold1er in’ whose favo1 a m1htary bounty land yvarlant is 1ssued. ST

'maLes affidavit that the Walrant has never been received by him, #nd there-. "
upon a- duphcate igsues to him, and, _with both the orlglnal and dupllcate‘
in his possesswu, he assigng them 1o dlffelent .parties, flud the duplicate -is -

“located - and patent issues- for. the land. so located the obhgahon ‘of “ the SO

o government 1s thereby. satlsﬁed “and- the :land depattment is thereaftelf

without authorlty to: recognize. any further I1abl11ty on “the palt of the‘ AR

R government on account of the original w arrant

L ,.Actfmg Secretary Ryan to the OOmmzsswner of’ the Geneml Landv :
(F L Cy o Oﬁce, August 4y 1906 (J R. W) e

Anna R Kean appealed from your de01s1on of February 28 1906 :
_‘holdlng for cancelation original military bounty land warrant, NO' .
33193, eighty acres, under the act of March 8, 1855 (10 Stat 701), -

- to Eh]ah ‘Hulsey: - R
~ May 27,1856, the warrant was issued. August 21 1857 Hulsev
“made’ aﬂidawt that he had not received the warrant, and requested -

. "w1thhold1ng of the patent, if location thereof had been made.

.- November 21, 1857, a duplicate issued to Hulsey, who, November

" 16, 1858, a551gned it to Walter Craig, who located it October 17,
1859, on the S. % of the SW. 1, Sec. 18, T. 57 N, R. 4:-E: Omaha,, :

o l\Tebraska, and’ patent issued to lnm April 18, 1863

November 25, 1857, after issue of the dupl1cate, Hulsey asagned, :
© the original warrant to I—Iugh Morgan. - The number of the warrant
.. in the assignment was given ‘as 83695, and the orlgmal number on’
'the Warrant was before that time - changed to that number, the:
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; »v'razures stlll appearlng——that of 3 only by transmltted l1ght the other 2

belng plamly visible. .o o
. January 1, 1859, before locat1on of the dupllcate, but after 1ts 1ssue, 1 L

.'-ﬁl:‘Morgan located the original on the S: 1 of NE. §, Sec. 24, T 14, R. :

15, at Ioma, Michigan.- “When Morgan s locat1on reached your. ofﬁce,_ SR
the razureé was discovered; and March: 24, 1860, ‘the Commissioner of =
‘,‘Pensmns noted in red.ink on the: warrant that * the alteratlon of the -

o f,«number of this warrant was made after its transmission from th1s»*".3 _
o i office; it hav1ng ‘been. originally - 33193.” ‘December 17, 1862, you’ i
. directed the Ioma office. to notify Morgan that “ patent on said loca:. -

Y tion cannot issue until he shall’ have comphed with thie: prov1s1ons of - 2
o ‘the. act of June 23 1860. (1‘) Stat 90).” . He substituted swarrant No. - o
" 43402, act of 1855, eighty acres, and patent issued April 25, 1863. .

‘ ""*";March 215 1863 ‘the’ _original: 33193, with changed number 33695

~was returned to the Tonia office for. dellvery to' Morgan, who, April

113 1863, as51gned it to Davrd Preston, Who, Aprll 15 1863 ass1gned ‘
: 1t to Anna R. Kean. -

T anuary, 27, 1905, counsel for Mrs Kean submltted to. you the war-
: ,"__1ant for cons1derat10n of the Val1d1ty of the. assigninents, and filed .

. ,]‘jthe affidavit 0f-S. A.-Kean, of Chicago, Illinois, of his.good faith as "~~~

», ““one of the former OWDers; and the good faith: of his wife. April 6, ’
' .1905, you dechned to certify to the va11d1ty of the asswnments and”.. i

: | allowed applicant sixty days: to show cause why the orlgmal 33193 be
~not_.canceled because .4 duphcate had been issued, located, and Lo

".patented June 5, 1905, Mrs. Kean’ showed, a general ass1gnment of §
.the personal property of S. A. Kean to her August:25, 1891, recorded Sy

Cin Cook - county;: Illln01s, September 18, 1891. July 8, 1905, you S

- advised applicant that the showing was unsat1sfactory, the prlnc1pal‘ .
*pointin Mr, Kean’s statement being that the red ink notation by’the - - -

~Commissioner. of ‘Pensions was not on the paper when it was pur-’

;. ‘¢hased from Morgan October 80, 1905, after- allowance of further - |
=time to show cause, counsel submltted an’ a551g11ment made October

95,1905, by Mrs: Kean to S. A Kean, and his affidavit as. to former

_ B ;:’rransfers, with letters of W.D. Preston, J ohn L. Harper; and Helen .
- Preston, none’ “of whom had : any knowledge .of the warrant, or its ‘
B fransfers 'S. A Kean asked that he, Mrs. Kean, and Dav1d Preston. =

be regarded as innocent, purchasers, and argued that:.

It 1s 1mposs1ble to- suppose and 1ncred1ble to- beheve that David Preston acted':

-'yothe1w1se than hono1ably in‘the transaction, and it'is sure that’ when he made
"¢ the original purehase there was no memorahdum on the warrant and mo, knowl- e
edge on his part that anything was wrong with the warrant that _deponent: says. o

Jtwas customaly for dealers in ]and scup to purchase and hold the assighment
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._the warrant Was then reJected the or1g1na1 dealel took back the wanant Wthh B

5 o ould be' necessary for 1t to be reassxgned to the dealer or to some one he’ mlght
;wdeSIgnate : ; TR .

“You held that Preston and subsequent purchasers had sufﬁment‘”:u :

'v',f.notlce as to the- character of the warraiit, and; maklng reference to . -

f section 9441 of the Rev1sed Statutes held the Warrant for cancelatlon,' e

o to be: retamed in the ﬁles of your ofﬁce

o mnocent

’ *“fceled March 94, 1860, when ‘the’ ehange of the number was noted

. The. appeal alleges error not to have’ recoounzed Mrs hean as an

;ealled to ,the fact that the Warrant was not ¢ conﬁscated " 01 “¢an

3

T u_rchaser of the Warrant bv virtue of: Preston s assmnment e
he being -withott- knowledge of- fraud ‘In. argument. attentlon is.

A but-that it was returned to-its owner;. Hugh Morgan, and thereafter'j? iy

s ,asmgned through Preston 1o the present owners,.

. The case here is'1h some. features like. that of Andrew M Turnerr s

(34 LD 606) In: both cases there Wwas but .one obhgatlon, _to‘ S
fev1denoe Whlch tvvo Warrants 1ssued T Both-cases ‘the duphcate was
* issued: before the act of June 23, 1860 (12 Stat., 90), now codified

= ‘as seotlon 9441 of the Rev1sed Statutes, so'that there was no authorlty,' L‘
“of law therefor (5:Op. Att’y Gen’l, 387, 389). In both cases the .=

“goldier held both warrant and duplicate before either wis as51gned 4
- In:the order of: ass1gnments the cases are reversed The or1g1na1 L
: ;Warrant here,. its serial number being prev1ous1y razed ~was first ¢

e asmgned ‘and:: ﬁrst located:. In’ Turner’s - ‘case’ the dupheate was
. first assigned and the original first: 1ocated “In each case, however, . =7

both the locations were before: the:land: department and pending

' f‘hefore either location passed to final action of approval and. patent.
h Durlng that: ‘time, while both’ «claimants of the soldier’s: 11ght were

ERT adversary positions. before- the land department an’ 1ssue mlght P

“have been formed and:a determination had as to ‘which assignee of-

" the soldier had the better right. "This was in effect what ‘was: done" -

: ~W1th011t a-formal issue. In Turner’s case the first: ass1gnment was

‘ ;v_held to. transfer the rlght and location of the: duphcate was approved g ;
~and’ passed to patent. In the _present case the second. assignment. -
‘was held to transfer the right. In both cases the defeated: claimant -«
tabided by the: dec131on, made: substltutlon, and. received ‘back what-.
_ ..shad been ad]udged an 1nvahd instrument, to be used in seekmg vem-.
»edy agalnst his ‘assignor for the con51derat10n ‘paid—not as a.sub- 7.
sisting obhgatlon of thé:United States. In both: cases there was an " *
ad]udlcatmn by the” proper officer of: the . government as_to which -

_“claimant had valid assignment, of the 11ght and the obhgatlon of: T

the govermnent was satisfied by issue of patent for. the proper area
ot pubhe Tand. - The executive power was thereby exhausted. The
land: department_has no power: to issue a second patent f_or that.

i
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'quantlty of land If 1ts ]udgment was Wrong, the remedy must bef’"
sought from. Congress The warraiit; havmg been satisfied by -issue
“of a’ paten’c belongs in the records of your ofﬁce as:a’ satlsﬁed obh-;

1 gation. , : P
.. The clalmants here took bV ‘Lsswnment from Moroan ‘1fter the .-
: Warrant was ad]udaed satisfied and with notice by the razure itself,

“as well as by the red ink notation of it by the, Commlssmner of Pen-"
" sions: - They stand - 1nerelV in Morgans place, with no better right,

and Wlth actual notlce that the ‘warrant was: ‘not recovmzed as & valid: -

Co obl1gat10n -The paper was never negotlable, and no.executive officer -

~has power to double the liability of the government: where. but- one_ v

' ‘jhablllty in fact exists: Andrew M. Turner (34: L. D, 606, 608)
“Your decision is affirmed.” : ,
-The razure of the serial number cuts no ﬁgure in the case, as 1t no-

:Wlse chanoed the obligation or effect of the 1nstrument Common- o

wealth v. Elnlo'rant demas Bank (98 Mass:, 12; 93 Am. Dec. 126)
Damels Negotlable Instruments, Sec 1400. - It is dlsregarded

’I‘IMBER CUI‘TIN G ACT——TI‘VIBER AND STONE ACT
G’&LL &GIII‘R ET AL ’Z) GRAY’: -

' The authomty and perm1ss1on to fe]l and remove tnnber and t1ees, conferred by'*f
the. act of June 3, 1878 (20 Stat., 88), extends only torthe public’ mineral v
lands; susceptw{c of mineral. entry aloue The act: does: not,, as- to. such
lands, ‘secure to nnners of ‘the vicinity an-exclusive right of timber appro-

: :prmtlon If any given tract ig. in fact mineral in character, t1tIe to the:
Iand “together with the ‘timber thereon ‘may be acqulred under the mining

g .l’lWS, and if v acant and nommineral, valuable ch1eﬂy for:timber, but unfit

“for: cultlvatmn containing no mining or other improvements, it may be.pur-:
chased, upon the condltlons 1mposed and. as 0r0v1ded by the act of June 35
1878 (20 Stat., 89) .

" Acting Secretar Y Ryan to the C’Ommzsszoner of the Geneml Lcmd_
(F LoCy: Oﬁce, August 4, 1906 o (I‘ H _B) :

Agalnst the apphcatlon of Sus1e E. Gray, ﬁled June 14 1904 ‘to
purchase as timber land, under the provisions of the act of June 3,
1878 (20 Stat., 89), as extended by the act of August 4, 1892 (27 Stat.,
- 348), the NW. £ of Sec. 9, T. 6 N., R. 6 E., Boise, Idaho, land district,.

William H. Silberhorn and Mike qulagher filed protests,, allegan‘ the

“land in question to contain valuable mineral deposlts and to be ch1eﬂy s

valuable therefor. :
Thereafter such further proceedlnﬂs were had as resulted in a hear-

ing before-the local officers, November 18, 1904, at which appearance.

“was made and testlmony submitted on behalf of all partles. B



J anuary 23 1905 the local oﬂicers found ar substance and eﬁect

eral in_character or-that any. portlon of it is ¢laimed or: occupled for
mining. purposes; and- recommended the. d1smlssa1 of.the protests.
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" that the testlmony 50 adduced falls to esta,bhch that the lanid is min- - s

»~Upon-appeal: by the: protestants your- ofﬁce, by decision’ of May 59 iy

: 1905, sustained ‘the finding and c¢onclusion of the local ofﬁcers and

‘-protestants have appealed to the Department , g o
* Protestants rely upon the act-of June 3, 1878 (20 Stat 88 Chap S

-150), whereunder bona fide residents of the States.and - Terrltorles

"'t“ivtherem named are “ authorized and. permltted to fell and Temove, forr -
- building, acrrlcultural mmlng, or other domestic, purposes, any tim- .

ber or. other trees growing or. being on the public.lands, said lands'

bemg mineral, and: not subject to entry, ‘under existing laws of the =

-7+ ‘United States,- -except for ‘mineral entry,” etc., Wlth Tespect. to Whlch el
L '-counsel for protestants say in their brief: , S
' It seems to have been the mtentlon of Congress to apploprlate the tlmbel insg ¢

mmeral eountly for. the:benefit. of the miners upon land-in such district. It is L ‘

V apparently. not necesszuy, aceordlng to the. view ‘of the federal courts, that there .

should be a mineral location or an actual mine upon the land coutammg the -~
- timber. - 1f the land in-that’ distriet {5 not agricultural land and ig of the /= -

character generally known as mineral land, the timber in that dlstrlct is reselved
for the use of the: mme1s and athers in that vicinity. ”

‘ The Department deems it sufficient to say; W1thout e‘{tended state-_ :
g ment or. discussion. of -the contentlons of counsel in this behal:t that

“not only is the authority and permission to fell and remove timber "
* “and trees extended to cover only the public mineral lands, susceptible

- of mineral entry alone, but the act does not as to such lands-and for
" obvious reasons, secure to miners of the v1c1n1ty an -exclusive rlght of

£ timber. approprlatlon If any given tract is in fact mineral in char- S

~acter, title to the land, together with the timber thereon, may be-
acqmred under the mining laws; and, on the other hand, if the tract

is’vaecant and’ non-mineral, valuable chiefly for timber, but unfit for

, cultlvatlon, contammcr no mining or other 1mprovements, ete., it may -
“be purchased upon the conditions imposed and as provided: by the act -
first above mentioned; and the tlmber cuttmg act is without apphca-
tlon to it.” : :

The testlmony submitted at the hearlng falls to sustaln the allecra—

~=t10ns of the protestants, or to disclose any barrier to the. apphcatlon o
of Gray.. The decision of your otﬁce is thereiore affirmed, and the .

: f;'protests will. be dlsmlssed o : , . :



fr"sary improvements: spe01ﬁed by the statute.- e B
g -Asto the matemal facts upon which the issue’ presented must be de-" B
e f':tcrmmed there is no. conﬂlct in the testlmony offered at- the hearlng pen

J ames: Forrest Stlllwell has appealed to the Department from your

g ;ffofﬁce demsmn of l\Tovember 10, 1905, afﬁrmlng the actlon of the reg:

B upon contest 1n1t1ated acramst sald entry of J ohn W’llklnSOn

-The: basis-of said contest is;the alleged failure of the entryma yto :

8 ,vJ'make “the - required , yearly expendlture in the permanent and eCE

;_"»;‘All that had been done: by clannant looklng to the’ permanent 1m—,,;" L
L provement or reclamatlon of the’ land, prior to’ date of service of’ ‘con- L
: ftest notice, Was the purchase of 460 feet of well casmg, for-which. he -

i glday serv1ce of Totice was made. The testlmony ‘shows: that the haul-

. ing of the casing covered a period of two or three days. - For this the

“Apart of this was hauled to the land’ April 1,1905 ythe ;

"""'lalmant pald $8 This: constltutes ‘all of the acts: performed by o

e
”,;_utory requlrement as ‘to annual expendlture : -
Thé Department is. cleary of epinion that; whatever may have been’

' __clalmant’s 1ntent10n as to future permanent 1mprovement at the tlme

. of the elaimant to in the future fully comply with the law.

::falth in the premlses, he had not in any manner, perf01med a slngle k
actof permcment zmprovement The well casing was not, at- the date -

imant upon Whlch He relies’ ‘as a sufficient’ showmo to: meet the stat-'- S

“',of ‘contest, a ﬁ‘{ture, be1ng unattached to the ‘realty. So- lonor as it -

“retains ifs status of personalty it can not’ be- cons1dered a permanent-

."’1mprove1nent of the lanid.: “The statutory requlrement as to-yearly - .
“expenditure is'as eXpllc1t and mandatory as are any. of the other: S

- ‘quirements- imposed by the ‘desert-Jand act; and the Department; in - -
~“the face of 4.contest brought upon- that ground, is without authority =~

" to waive its observance, even tho it.should be convinced of.the intent -

. we

~ The. deCISl,Ol’l appealed from is hereby afﬁrmed
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PA’_[‘EN’.'[‘—INSTITU‘ZI?IO\T OF SUIT—SELECTION UNDER ACT OF J UNE ‘4
i 1897—OLCUPANT : :

- SANDOVAL v. Az'rnc LAND AND CATTLn Co. B

failed to
G Akt by Sl
vaccorded

Where at occupant of Iands Wlthln the hunts “of p11vate land:cls
asselt his. claim by pet1t10n to, the p10pe1 “court Wlthm the B!
sectlon 19 ot the actiof; \Earch 3,:1891, 1efused upou opportuu
'.un for that purpose, to asselt h1s clann to the land as a ‘“ ST,

}srtuated,falled to assert any settlement rlght thereto w1th1n three monthsf "
‘after the filing” of'the township. plat the Iands theleupon noththstandln«,q
-VhlS occupancy ‘thereof, ‘became subJect to entry- by: the: ﬁrst legﬂl apphcaut’ :
“hands the govelnment havmg patented ‘the- Iand to another by virtue: of; he & '_ L
',.'selectlon thereof under ‘the exchange p10v1s10ns of: the act of June 4 1891,r R
is'under ng: duty to the’ occupant to 1nst1tute sult f01 the cancelqtlon of the et
_73patent notw1thstand1ng 1t was 1nadvertently 1ssued w1thout cons1derat10u
of a plotest agamst such selectlon ﬁled by the occupant

.Rycm to the OOmmzsszoner of ,the Geneml I amd'?-ﬁ

S Actmg /S’ecretarg/
' 077206 August 6 ]906'

"'(FLC)

o The Aztec Land and Cattle Company appealed f10n1 your dec1s1on g
- of February 2;. 1906 recommendlng that suit be 1nst1tuted for: cancel—
‘.-at1on of a patent 1nadvertently issued” conveying: to the Aztec com-:
pany. the NW. 4 of the NW. 4; Sec. 4;° nd lot 1 Sec.' 5 AT 12 N
R 6By N. M. M, Santa Fe, NeW \Iexmo S ' e
S Z'Novelnber 20, 1902 ‘the Aztec company ﬁled selectmn No 62 3’ o
your, office serles, under the act ‘of June 4, 1897 (30 Stat., 36), 0
- these lands, in Jieu of laud in the San. Francisco Mountams forest
i ‘_:'reserve, Arlzona January 6 1904, Jx tan. ‘;Sandoval ﬁled his protest )
© - against ‘the selectmn alleglng occupatlon and 1mprovement of the
o land by 1 mself his: brothers, and their. father for fiffy years. “The.
o local office: erroneously attached th_', protest to the proof ‘of- pubhca-
+tion<of motice. in*selection No. ‘6294, same - series; for’ other land, =~
""‘ﬁled it the same time as No: 6293, When No. 6294 was e\ammed mot
our office it was not: notlced that the selectlou and" “protest ed”
entlrely chﬁerent lands, and a Learihg was ordered and set. for. AprI T
95,1904, When- the' ‘hearing was called protestant’s attorney ealled:
- attention’ ‘to the fact and declined: to proceed ‘and the hearing wag:
Ll1sm1sseds'and Aprll 96, 1904, the local office. reported the: facts o
ul - In the meantlme No 6293 was. exammed ‘and no conflict’ ap’—”
"/pearmg“ it was approved I‘ebruary 8, and: patented I*ebruary 18;
1904, before the error of 1n1splac1ug of the protest. was ‘discovere:
E Septelnber ; 1904, 4" hearing was ordered on the protest to deter-
mine whether a’ ‘suit should be 1nst1tuted for cancelation of the patent,
" ‘Both’ p‘trtles appeared ‘and ‘the’ evidence was: taken by: order of the
, -“‘»local ofﬁce before a. notary at Albuquerque, New MeX1co J anuary'
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20 1905 the local oﬁ‘ice found that at the t1me of selectlon and for g

many years: prror thereto there were substantial 1mprovements onthe "
~land which gave the selector notice that-the land twas ot vacant, mor - °

- subject to ‘selection under the act of 1897, and, even if the land was- 3
then temporarlly unoccupled the: 1mprovements were of too:substan- .

" tial character to justify a conclusion that they had been' abandoned; -

- that had the selector truly disclosed the facts its selectlon Would have S

- been tejected.. The local office recommended institution of suity and: "
~upon appeal by the Aztee company your office: concurred in so: reoom-
' mendmg ‘

- The land is in the Una de Grato prlvate land clalm, reported to S
‘Congress under seetlon 8 of the act of July 22, 1854 (10 Stat., 308),~
- but was never acted upon.. It was by force of the act reserved from .
other: dispesal durlng its. pendency ‘before - Congress. Lockhart PO

. Johnson (181 U. 8., 516, 525-6). The act of March-3, 1891 (26 Stat
.854), estabhshed the court’ of prlvate lahd clalms, and prov1ded

SEc o That 1t shall be lawful for, any pelqon on pelsons e elalmmg hnds:r

; \Vlthll’l the hmlts of the Te111t01y derived by -the United States from the Repub~ :

lie"of Meuco and now embraced Jvithin the Teultorles of New. Mexrco

o by vutue of Aany such Spanlsh or Mexican’ ‘grant, concession,” warrant, .or. sur- .

i lvey. as the. Unlted States are bound to ‘recognize and’ confirm. by: virtue of the SEE

‘treaties:of cession of- sald count1y by Me\m() 1o the United. States, whlch at’ the,' S

R date ‘of ‘the passage: ‘of this act-have not beeu confirmed by act of_ Congress o -
' gtherwise finally: de(nded upon by lawful autherity, and which are not- diready -

' complete and perfect;: m ‘every such’ case to plesent a petltlon in wrltmg to the': L

5 said court in the State: or Terntory Where sard land is s1tuated and Where the}

: _,s*ud court Holds its sessions. = ST o
“SEC. 12 That all claims meutloned in sectmu six of thlS act Whlch are by :

..-.the p10v151ons ‘of .this: act author17ed to be prosecuted shall at the eud of two o
years “from the: tqkmg effect of this acty; -ifino petltlon in' respect to the’same: shall R

: ,have been filed as herembefore 1)10v1ded be deemed and taken, 1n all courts and,»
e elsewhere, to be ab‘uldoned and shall Te fo1ever b’lI‘led Sl

. " The Una de. Gato elalmants ﬁled no petltlon, and vour ofﬁce, bemg 5 e
‘-0 advised by the clerk of the court, notlﬁed the Santa, Felocal ofﬁoe,» L

' " August 21, 1895, that no: authontv lon,ger ex1sted for reservatlon of -
public lands in thls clalmed grant

In: 1892 survey in: the field was made, and the deputy surveyor, :',

mformed protestant and others then oecupying these and other lands -

~that’ they mlght secure. a. “gsmall holding claim ” under ‘the act -of 5
. March '8, 1891 (26 Stat., 854 861—2) ‘but he d1d not - wish: such - a
' 'holdmg to be surveyed for him. . The apbroved plat.of survey was =

o “filed in the local office, September 14, 1895." -Sandoval did.not Wlthlnf’i':.‘f‘ '

three months thereafter or at any time before the selection apply for -

> homestead: entry, and the land, notwrthstanding kis  occupancy, be-
S came sub]ect to entry- by any other legal applicant by force of theact - -
. of May 14, 1880 (21 Stat 140), and soctlon 2266 of the Rev1sed;

5 . Statutes
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Had patent not gone ous the selectlon Would have been. re]ected

,;_under the rule ‘in. thchﬁeld . Anderson - (32 L. D., ;/298)- “While,
so long ‘as it has ‘the legal title, the United ' States may, and as the oo
© 0 act of June 4, 1897, is construed by the Department . does, Wlthhold..?: e

L its lands flom selection’ under the act. for protection of a ‘mere. oc-

_cupant, who asserts to them no right. under the laws for their dis-.

';"f_;posal it does not follow that it-will, or: that it can,; asgk a1d of the vl
- “courts to ‘recover tltle it has undvertently but f01 good consldera- Lo
i ':tlon granted away. : S
*The- questions plesented are: (1) \Vhether the Umted States can:; g
" “maintain a suit to recover a title: for whlch it received an adequate - -
‘ _c0n51derat10n, and in so domo violated no duty due to any adverse .- -
o vclalmant merely on ‘the. trround ‘that the patent was nmdveltently." '

. issued. (2) VVhether, if it can maintain such:suit, the government S
ought to:enter upon. htlvatlon ‘of ‘mere gracs,, f01 protectlon of one: -
‘" who has heretofore declined thlee ‘opportunities to acquire the tract. .

In'a proceedmg for cancelation of a patent the United ‘States is
‘. qub]ect to the same equltable obh(ratlon as any other suitor. There

::‘7"18 no law by which title tothe land in the forest reserve which vested o
~in the United States by the- Aztec company’s’ deed of: rellnqmshm(ant'f

; ._;b(.nd approval of the selection can be restored to the selector.. “There =~
. is'no dity due from the United. States to Sandoval, who failed to: -

Toavail hlmseff of opportumtv 1o show a rlght to the land by petition

;Vx_'f’to the proper court;; who refused to: make claim to- hlS holdmg under .-

o “the act of March 3, 1891, supm, and WhO for over. seven years. after: K
. the: land was sub]ect to-entry’ “failed to: clalm an entry under the. -
homestead law. The United- States is not, only ‘under: no duty to

—-"f,'Eaandoval but Sandoval himself is without equity as. ‘against one who

~ gave an-actual and ‘adequate. consideration. The “United - States,jfiu"' j‘
havmg no* rlght or, equlty of its own:to V1nd1cate, must show that it .

- owes’ some duty to- Sandoval and can not shiow any.. On this'¢lags of = :

~actions the court in United States ». San’ Jacmto Tln Company":"_

(125 U. 8,,973), held (syllabus) :

- The 11ght to: b11ng such a suit ensts only When the govelnment h‘lS an. 1nte1-j Sl

__est in the 1emedy sought by 1eason of its mtelest ‘in-the-land, or the fraud: h‘m :

: '?'.'been practised- on the government ‘and-operates:to- its- pleJudlce, of it is under - %

';obhgatlon tosome individdal to make ‘his title'good by settlng as1de the patent‘
for the duty of the govelnment to the pubhc 1equ11es such actlon

No one of ‘che condltlons 0] declared necessary e‘{lsts in the presenf ; e

case, and it therefore ‘appears to the. Department that valid- ground‘A ot o

o for: equltable rehef ‘does: not ex1st and that stith ought not’ to be_ e

g ilnstltuted
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‘ MILITARY BOUN TY LAND VVARRANT—SCRIP—-A.CT oF AUGUST 31 1852.

FRANn ELLIS E’l’ AL

Under the p1ov1s1ons of the act of March 3 1899 "I.ll persons owmng or holdmg S
Vuglma nnhtmy bounty land Svarrants. who failed to’ present thelr claims:
land sur1ende1 thelr varlants Wlthm one yea1 flom the passage sof“that :
act are forevei” b‘llled from assertlng any. clalm or rlght to scrlp therefor - L
) “under: the act of ‘August: 31 185207 o : -
: "lhe ]urlsdlctlon to determlne Whethe1 a mlhtaly bounty land Warrant is- out-‘
standlnv‘and unsqtlsﬁed and. whether the : owner thereof s entltled to o
,scup therefor" under the act”- ot August 31; 185 rests ‘solely W1th that o
:‘branch 0f the D\ecutlve Departlnent of the government charged w1th the‘ .
duty of dlsposxng ‘of the’ pubhc hnds 5
'The act of I‘ebruary 18, 1871 cedlng to the State of Ohlo the res1due of lands\' '
Teein. the; Vlrgmla l\hhtary D]stuct a§ construed by the ‘act of. \Iay 21, 11880;°
had N0 reference to Iands 1nc1uded in any survey or entry: w1th1n sald dig~:"
tnct founded upon a rnllltary Warrant upon contlnental estabhshment ;’ ;
and any 1nﬁrm1tle< 1n tltle based: upon 01 dedu(nb]e from ently of aitracts
of land: w1th1n sald dxstrlcttfounded upon such’ . warrant were: ‘cired bY
the act’ of; August T 1882 5 Whele the party claiming in- good falth under.'
ssuch tltle had been: 1n contlnuous possessxon for’ twenty years puor theleto,’ i
“and; there therefore ex1sts ‘no right:on ‘fhe part. ‘of one in Whom title: Was N
thus conﬁrmed to 'have scrip lssued to hlm under ‘the act of - August 81
1%2 on the ground that ‘the locatlon of the Walrant upon which the: t1t1e
so conﬁlmed ‘to- hlm Was founded was 1nva11d and that the Warrant for that s

e."O]ﬁce, August ’7' 1906‘

',Thls isan’ apphcatlon by Frank Ellis and others, owners and tran By
ferees'of the’ rlght of Henry Heth for the issnance of scrlp under the
- “act of Augnst 31,1852 (10 Stat; 148), in liew of ‘what is alleged to
*be the unsatisfied portionof a Vlrgln]a mlhtary bounty land warrant,. S
:,No 1894, issued to Henry Heth, ‘October 20,1783, for services as. cap-»_v AT
tam in the contmental l1ne of V1rg1 1a, VVar of: the' Revolutlon e
" The warrant was issued for four thousand acres-and was located*
_and surveyed in four tracts of one: thousand acres each. . It does: not.
: appear from the records of your office or from ‘the ev1dence that su
vey:No. 1423 ~which 1epresents that portion of the' Warrant in’contro
L yersy was ever returned. to the, War Department or to the' General‘- ,
Land Office- for patent as. requlred' ¥, laW, and it is alleged ‘that by. -
: reason of such tallure, the location is void- and the Warrant as: to thls
one thousand acres has neyer been. satlsﬁed ’ 5
The act of August 31, 852"under hlch thlsr apphcatlon 13 mad

Tl :' That all unsatisﬁed outatan ng mlhtary land war1ants or parts of warrants’f'f
[, 1ssued or allowed prior “fo the ﬁrst day of Malch‘ 1852, by the proper: authorltles,“
vof the Commonwealth i Vll‘ for m111tary se v1ces performe : ‘
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and soldlers seamen or marines, of the V1rg1ma State and Continental Lines in
the: Army and Navy of the Revolu‘aon, may be surrendered to the Secretary of
the Interior, who upon belng qatlsﬁed by the revision of the proofs or by addi- -
tional- testimony, that any warrant thus “surrendered was fairly.- and Justly )
issued ‘in pursuance of the laws of said Commonwealth, for military services so
rendered, shall issue land serip in favor of-the present proprietors of any war-
rant thus su1rendered or the whole or any portion thereof yet unsatisfied.

By a prov131on of the act of March 8, 1899 (30 Stat., 1074;1099),
Congress limited the time in which the owners or holders of outstand-
ing Virginia mllltarv land warants were allowed to present and sur-
render such Warrants and to receive scrip.in heu thereof which is.as
follows?

‘and the owners or holders of ‘all outstanding military. land warrants, or parts of
such ‘warrants, issued or allowed by the State of Virginia for military services
: performed by the officers and soldiers, seamen, or marires of the-Virginia-State
. Continental Lines in the army and navy of the Revolution, are hereby notified
and required to present and surrender them to the Secretaty of the Interior
" within twelve months from the passage of this act, for his action under the pro-
visions of the act entitled “An act making further provisions for the satisfac:’
tion of the-Virginia land warrants,” approved August 381, 1852; and.ell such
warrants,-or parts of warrants, not so presented and ‘surrendered to the Secre-
'tqry of the Interior shall be forever barred and invalid.

This application was not filed until July 5, 1904, more than four
years after the expiration of the period of hmltatlon ﬁxt by the act
of March 3, 1899.

As that act required all. persons claiming a rlght to scrip under the
“act of August 31, 1852, to-present their claim and surrender their war-
rant within twelve months from the passage of the act and declared .
that “all such warrants, or parts of warrants, not so presented and
" surrendered to the Secretary of the Interior shall be forever barred
and invalid,” the executive department of the government is without
- autHority to recognize any such claim not presented within the pre-
scribed time, and the applicants by their failure to present their claim
" and surrender their warrant within such time are forever barred from
asserting any “claim or right to scrip under the act of August 31, 1852,
- unless there is some fact or circumstance in this case tha,t takes it, out
- of the operation of the act of March 3, 1899.

Al of these applicants claim thru mesne conveyances as transferees

- under the location made. by Henry Heth of that portion of the war:
rant located as ¢ Survey 1493 ? and have ever since by themselves or
their grantors been in possession of the several tracts occupied and

“owned by them respectively. ' _

This location and survey was made in 17 87 and a patent was issued
" thereon by the governor of Virginia April 20, 1792. The State of
Virginia had, however, in 1784, ceded to the Umted States under au-
-thonty of an act of its leglslature all tlie lands Whlch it owned or .

o 580—-v0L 35-—06 M—7
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“claimed northwest of the Ohio River, subject to certain reservations, -
- among which was the reservation of what is commonly known as the:
“Virginia Military District in Ohio.” The Supreme Court in An-

derson ». Clark (1 Peters, 628) construed this to be not a reservation
of the whole' tract of country reserved by the deed. of cession, but

only.so much of it as may be necessary to make up the deficiency of
Jands inthe country set apart for the officers and soldiers of the con-

tinental line, on the southeast side of the Ohio, and that the residue :

was ceded to the United States to be disposed of for the benefit of the
severa,l states. It further held that it was within the power of Con-
gress to prescribe the time within which the lands to be appropriated
- by such claims shall be separated from the general mass of the public
lands, so as to enable the general government to apply the re31due to
the other purposes of the cession.

“In-the exercise of this power, Congress by the act of March 23,
11804 (2 Stat., 274), defined ‘the territory reserved by the State of
Virginia, in 1ts .deed of cession, and provided that- all officers and
soldiers entitled to bounty lands within such reéserved territory shall -
complete their locations within three years after the passage of the
act and that every officer and soldier whose location and entry had
theretofore been: made “shall make return of his or their surveys
to the Secretary of the Department of War within five years after
the passage of this act,” and declared that when such survéys shall
not. have been returned within the -prescribed period, such part of
the reserved territory “ shall thenceforth be released from any clalm
or claims for such bounty lands.”

The period. of limitation prescribed by the act of March 23, 1804,
for making locations and returning surveys of bounty claims within -
“that territory, -was extended from time to time by a series of -acts,
beginning with the act of March 2, 1807 (2 Stat., 424), and erding
with the act of February 20, 1850 (9 Stat., 491), the effect of which
was to extend the time for the 1ocat10n,of warrants, and. the return
of surveys to January 1, 1852, and to continue in force the provision

" of the act of March 23; 1804, fixing the penalty for failure to make

-such locations and returns within the prescribed period. Tn the mean-
time the General Land Office was established and the warrants and
surveys were thereafter to be returned to that office instead of the Sec- .
‘retary of War. The act of March 3, 1855 (10 Stat., 701), further
extended time for the return of surveys and Warrants Where the -
entry ‘had. been made prior to January 1, 1852. :

As the right and title. initiated by locatlon and survey depended
upon the performance of certain prescribed conditions, a failure to
perform such conditions would, by the express terms of the act of -

~ March 23, 1804 release the land from the claim or right initiated
by such location and survey. See Fussell and Gregg, 113 U. S., 550. .
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The. next legislation v’affecti'n'g lands in’ this reservation was the
act of F I‘ebruary 18, 1871 (16 Stat., 416), ceding to the State of Ohio

- % the lands remammg unsurveyed, and unsold in'the Virginia mili-

tary district inthe State of Ohio,” sub]ect to the-condition that a

~bona fide settler on any portion of said land at the time of the passage
‘of the act may preempt the same not exceeding 160 acres in such =

manner as the legislature of the State of Ohio may direct.. :
By act of May 97,1880 (21 Stat., 149), Congress defined and.con-
strued the act of February 18, 1871, as follows: . - S

That the act cedmg to the State of Ohio-thé lands 1emam1ng' “ unsmveyed

- -and-unseld-" in- -the: Virginia: mlht‘uy distriet: in-the: State: of Ohio _had ne' refer- -
ence-1to-lands-which ‘were: included 'in. any: survey: or-entry svithin-said district . .
“founded:upon: military. warrant.or- swarrants upon: Contmental ‘establishment ;

and the: true intent and- meaning of said. act was to cede to the State of Ohio

ouly such’ lands. as were unappropriated and, not included 'in any survey: or

entry within said dlStI‘ICt which :survey ot entry was founded. upon mlhtary
Warrant or warrants upon Continental est’tbhshment

‘To further quiet the title to lands within the Vlrglnla Military DlS- |

“trict, based upon location of warrants, Congress by the act of August

7, 1882 (22 Stat., 348), provided :

That any person in the actual open possession of any “tract of land in. the
Virginia military district of the State of Ohio, under claim and color: of title,
made .in, good faith, based upon’ or dedueible from entry of any tract of land

“within said district founded upon military warrant uporn Continental establish-

ment, and a'recdrd' of ‘which entry was duly made in the office of .the principal’
surveyor of the Virginia military district, either before. or since its removal to

" Chillicothe;, Ohio, prior to.January first, eighteen hundred and fifty-two, such -

possession having continued for twenty years last past under a claim of title on . i
the part of -said party, either as entryman or of his or her grantors, or of
parties by or under whom such- party claims by purchase or inheritance, and
they by title based upon or deducible: from such entry by tax sale or otherwise,
shall be deemed and held to be the legal owner of such land so included in said
entry to the extent and according to the purport of said entry, or of his or her
paper titles based thereon or deducible therefrom.

That so much of the act approved February eighteenth, eighteen hundred and
seventy-one, entitled “An act to cede to. the State:.of Ohio the unsold lands in
the Virginia Militaly district in said State,” and of an act approved May 27,
1880, construing: said act of I‘ebruary 18, 1871 as conflicts Wlth this act, be, and -
the same is hereby, répealed.

Notw1thstand1ng the leglslatlon by Congress vahdatlng the tltle
to'lands based: upon the location of Virginia military land warrants,

" “these applicants,.in 1903, apphed to.and purchased from the State of

Obio, under the provisions of ‘the act of February 18, 1871, lands -
which' liad been in: the possession: of themselves or their ‘grantors
ever since the entry of Henry. Heth, under which they derived their

~claim and title, although no-adverse claim had ever been-asserted to .
~any of said lands and no-one was:seeking to evict them.

Therea,fter they presented their. petltlon to the cours of common
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pleas of Adams county, allefrlng the invalidity of their- title under the -
location of Henry Heth, which became void December 81, 1851, by

Treason of the failure to ieturn the survey to the proper office, undei' -

the ruling of the Supreme Court in the cases of Fussell ». Gregg, 113
‘0. 8., 550, and Coan ». Flagg, 128 U. 8., 117; that having purchased
said landb from the State under its laws the warrant as to said one
~-thousand acres is unsatisfied and on file in the General Land Office.

They prayed that they may -be-declared to be the owners. of said -

. unsatisfied warrant.

. Upon the hearmg of said. pet1t1on the court found that sald Toca-
tion had failed, because the survey was not returned for patent, and
therefore null and void; that the warrant as to said one thousand
acres is unsatisfied, and that the title to the same is In these apph—
cants,

"The jurisdiction to determme whether a Warrant 18 outstandmg and
unsatisfied, and whether the owner of it is entitled to scrip under the
act of August 81, 1852, rests solely with that branch of the executive

department. of the government charged w1th the duty of dlsposmg of »

the pubhc lands.
" The opinions of the court in the cases of Fussell . Gregg and
Coan v. Flagg, are'not decisive of the question presented 11 this case.
‘In Fussell v. Gregg, the issue was as to the validity of a title to land
claimed on the one hand under a location and survey made in 1893,

. but not returned, and on the other hand, by a subsequent location of L

‘the same-land that had been returnied and patented prior to January
© 1;1852. The court sustained the title under the latter location upon

. , "the ground that the failure to return the survey within the prescribed

period under the former location discharged the land from any claim
founded on such location and survey, and extinguished all rlght
acquired thereby.. A valid claim had vested and mtervened pI'lOI' to -
the act of August 7, 1882,

In Coan ». Flagg, the-land in controversy was clalmed by Coan
under 4 location made in 1849, but the survey was not returned until
April 26, 1852. The survey was also excessive, covering an area
© more than three times greater than the face of the warrant. Flagg =
claimed under title from the State of Ohio acquired after the act of -
. February 18, 1871, and prior to the act of May 27, 1880. The court .

sustained the title of Flagg upon: the ground that the ‘entry and
-survey under which Coan claimed, did not invest the owner of the
warrant, or his assignees, with an-equitable interest.in the, lanids sur-
wveyed as against the United States, for the reason that the land sur- -
" veyed was so much greater than that covered by the warrant as to
" make the survey fraudulent and void, and Congress could grant- the
lands at its pleasure; that the purpose of the act of February 18,
1871, was to grant to the State of Oh10 a]l the lands in the V1r0"1n1a »



DECISIONS RELATiﬁG' TO THE PUBLIO LANDS. . 101

Military DlStI‘lCt that had not, at the time, been legally surveyed and
cold by the United States, and the survey under which Coan claimed-
bemg invalid-as against the United States, the lands covered thereby
were within that (description. ,

"That was also the construction that had been placed upon the act
of February 18, 1871, by the land department, which the court
“obs