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Taclands covoeivomaeoaaan.. e 20
May- 12, 1864 (13 Stat., 79), Iowa R.R.
Fo9 ¥ h ) /R U 351, 407
June 2, 1864 (13 Stat., 95), Iowa R. R.
6 625 S D R 156, 508
July 2, 1864 (13 Stat., 356) :
TUnion and Central Pacific ......... 252, 706
Sec. 2, Central Pacific ............ - 59
July 2, 1861 (13 Stat., 365), Northern Pa~ :
L34 (PPN 652, 689
July 2, 1864 (13 Stat., 374), ab’mdoned Tes-
ervation. ... .. ... .illol 331
January 30, 1865 (13 Stat., 567), mineral
JE% 1T K- P 602
March 8, 1865 (13 Stat., 526), St. ¥., M. &
M. RY. C0nneanme et aeeeeananee 236, 585
July 5, 1866 (14 Stat., 89), wagon road
Grant -..oveo i 857, 546, 688
July 13, 1866 (14 Stat., 97), St. P., M, & M.
grant : 585
July 24, 1866 (14 Stat., 221), telegraphline. 572
July 25, 1866 (14 Stat., 239), Oregon and
California R.R.grant.............. 546, 593, 688
July 27, 1866 (14 Stat.,292), sec. 3, South-
ern Pacific........... .ol 452
March 2, 1868 (15 Stat., 619), Ute treaty.. 77
August 7, 1868 (15 Stat., 531), Pottawa-
tomie lands .............. seeremmeraaan 245
Marel 3, 1869 (15 Statf., 340), Coos Bay
WAGON TOAA . ool it 440
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Tage.
May 4, 1870 (16 Stat., 84), Ovegon Central

ReRicoeeiiiiii i 592
May 31, 1870 (16 Stat.,378), Northern Pa-

cifle. .o 504,592, 652
July 15, 1870 (16 Stat., 363), wagon road

F 21 (1 P 357
March 3, 1871 (16 Stat., 571), New Orleans,

ete., R.R.grant ...... ... ... 418
March 3, 1871 (16 Stat., 588), St. Vincent

Ext oo 582
April 23, 1872 (17 Stat., 55), Ute Indians.. 77
June 5, 1872 (17 Stat., 226), Bitter Root

Valley lands ..o..ooooeioiiiiiinaos 43
June 8, 1872 (17 Stat., 333), soldier’s home-

stead..._... U 672
June 8, 1872 (17 Stat., 339), Denver and Rio

Grande right of way................... 77
March 3,1873 (17 Stat., 631), St. P M. &

M. Rwy. G0 e e 226
April 29, 1874 (18 Stat., 36), Ute Indians. . 77
June 18, 1874 (18 Stat., 80}, \xagon-wad

F=38 11 3 /R RO 357
June 22, 1874 (18 Stat., 194), R, R. indem-

111 68, 280, 601, 628, 705
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R, Grants. cooiieiiiii i 226
March 3, 1875 (18 Stat,, 402), Indian home-

stead .: i 71
March 8, 1875 (18 Stat., -482), right of

WY ceve i e i e 79, 83,181
March 3, 1875 (18 Stat., 497), Lassen Coanty

desert Jands..v.ceiieiiiaer i 283, 673
Febrnary 1, 1876 (19 Stat.), naturalization. 235
April 21,1876 (19 Stat., 35), sec. 3, R. R. |

withdrawals .. ..ol 227
Fobruary 27,1877 (19 Stat., 240), equitable '

action . ) 687
February 28, 1877 (19 Sta

treaty 201
March 3, 1877 (19 Stat., 377), desert land .. 673
March 3, 1877 (19 Stat., 392), town site.. ... 325, 503
Mareh 3, 1877 (19 Stat., 405), Denver and )

Rio Grande R R .ooooltoin oo 79
June 3, 1878 (20 Stat., 88), timber cubtmg 400
June 32,1878 (20 Stat., 89)—

Timber and StONe -.eevoeuman.-. 10,152,529
N DO S 15

June 14, 1878 (20 Stat., 113), timber culture. 547, 670
March 3, 1879 (20 Stat., 472), additional

entry....... N 664
May 14, 1880 (21 Statb., 140)—
Sec. 1, relinquishments ............. 339, 439

Sec. 2, contestant.......... 2 34,211,385, 659
Sec. 8, homesteund settlement. . 2, 207,890, 642

June 15, 1880 (21 Stat., 199), Ute Indjang . 78
Jumne 15, 1880 (21 Stat., 287), sec. 2, home-

stead........... s 239, 317
June 16,1880 (21 Stat., 287), Nevada State

selections ... ...t 630
June 16, 1880 (21 Stat., 287), sec. 2, repay-

MONGe e eeeeaeeiiiiainnaan 4,283, 284 328, 419, 429
March 3, 1883 (22 Stat., 484), fees for regis-

ters and receivers .oo.aviiiacrinaiaias 6538
May 17,1884 (23 Stat., 24), sec. 8, Alaskan

land....ooovie i i 104, 236, 308
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July 4, 1884 (23 Stat., 89), Mille Lac lands. 19

July 5, 1884 (28 Stat., 103), abandoned mil-
itary reservations................... 89,237, 820
August 4, 1886 (24 Stat., 239) fees of regis- '

ters and receivers..................L. 658
February 8, 1887 (24 Stat., 388), allotment
of Indian lands ...ioeeoiiiiiiiaaa . L. 45,78

February 8,1887 (24 Stat., 388), sec. 4 ..... 207, 275
February 8,1887 (24 Stat., 391), sec. 2, New'
Orleans Pacitic............_.. U
March 3, 1887 (24 Stat., 556)—
Railroad lands ...

418

30, 227, 489

ST T 228,271
See. 4. ...... et . 271,350, 407
[ O N 228, 252, 503
March 2, 1888 (25 Stat., 1008), forfeiture
RRegramt couoene e 288
October 2, 1888 (25 Statb., 526), arid lands .. 648
Januaary 14, 1889 (25 Stat., 642), Chippewa .
lands....o...o.o oo il . 84, 116, 275, 665
January 14,1889 (25 Stat , 642), sec. 6, Mille
Laclands . .........ieae il 19, 619, 647
February 22, 1889 (25 Stat., 680), sec. 13,
South Daketa —.............0 .. ... 223
March 1, 1889 (25 Stat., 1307), MecKee
BOLID ©eoinen e i 465
March 2, 1889 (25 Stat., 850), suit against
wagonToad ...l 361

Marchi 2, 1889 (25 Stat., 854)—
Sec. 1, private entry..........o..... 318, 700
Sec 2, preemption and homestead. .. 267,
- 434, 449, 504, 647, 664

Sec. 3, leave of absence 268
See. 5, adjoining homestead. ........ 301
Sec. 6, additional homestead ........ 383, 604
March 2, 1889, (20 Stat. 888)—
Sionx 1andS .oven et el 347
Secs. 16-22, Sioux lands......... 228, 204, 324
March 2, 1889 (25 Stat., 877), Louisiana
private claims....... 6
March 2, 1889 (25 Stat., 980-1005), sec. 13, .
Oklahoma, . .......oo..o...iioi.L 448
May 2, 1890 (26 Stat., 81)— '
OXlahoma ................ e 586
Sec. 20, Oklahoma lands ............ 61,369
Sec. 22, comniutation for town site. . 303
May 8, 1890 (26 Stat., 104), Spokane and
Palouse Rwy...oooooooveiiiiiiiaa. 224

May 14, 1890 (26 Stat., 109) Oklahomatown
10b it iee eeeieaiaaeaaas 398, 638

1808 . oot e 35,117
August 30,1890 (26 Stat., 391), arid lands.. - 648
September 29, 1890 (26 Stat:, 496)— '

Railroad lands ............. 118, 290, 356, 655

[T R 251, 633

Seeid e e e 391

860 6. e 590
October 1, 1890 (26 Stat., 648), abandoned

military reservation.................... 237

October ‘1, 1890 (26 Stat., 650), surveying

February 21, 1891 (26 Stat., 794), allotment 277
Februoary 28, 1891 (26 Stat., 796), school i in-
AOMNIbY . oo nee i et - 511, 669
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March 3, 1891 ("B b’mf 851), depredation )

elaims. oo cenCead i 506
March 3, 1801 (26 Stat., 989),sec. 16, Okla-

homa 1ands -eeeeoaii i 61
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L0 SRS 399, 404

March 3,1891 (26 Stat., 1095)— o
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Sec. 2, deserb entry ... ..... .. 299

Sec. 4, preemption .. 435,507

See. 5, home stead entry...ooooooao.. 62,709

Sec. 6, homestead entry._.. . 222,544

Sec. 7, confirmation...... N 234

Sec. &, suit to vacate patent. 492

Seec. 9, isolated tract .............:.. 700

Secs. 12,13, and 14, Alagka .. .on... . 282,

305, 512, 517, 533, 558, 568

See. 17, reservoir site ... ... ... 648

Secs. 18 to 21, right of way ..... 154, 381, 520
July 1,1892 (27 Stat., 62), Colville Indian

Reservation ... 497

August 4,1892 (27 Stat., 348), timber and

$tone 1and. .-~ vneeee e e aaans 373,529
January 31, 1893 (27 Stat., 427), railroad
251, 634
February 18, 1893 (27 Stat., 444), timber

S eUEING . e 399
March 8, 1893 (27 Stat., 557), Oklahoma
1anAS oo e 54
March 3, 1893 (27 Stat., 593), South Dakota
State selections ... .ol 237
March 3,1893 (27 Stat., 593), txmber culture 670
September '1,.1893 (28 Stat., 11), Cherokee
308
543
633
... 21,619
February 10,1894 (28 Stat., 37), additional
lhomestead, Oklahoma - oo ocoieeaiae. 190, 604
July 16,1894 (28 Stat., 107), Sec. 6, Utah... 87
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| July 18, 1894 (28 Stat., 114), miniug claiin.
[ July 81, 1894 (28 Stat., 208), sec. 8, accounts
Augi}st 4,1894 (28 Stat., 226), extension of
time on desertentries.... .. .. .. ... 298, 499
Avugust15,1894 (28 Stat., 319), Sioux lands |
| August 18,1894 (28 Stat., 872), desertlands /74,480

|

i August 18,1894 (28 Btat., 397), soldiers’ ad-

ditional certificate ..................... 192, 555
August 20, 1894 (‘)8 Stat., 423), deposit Sur-

RN ST S 311
August 23,1894 (28 Stat., 491), abanﬂoned

military reservation. ... ... ..o ..o 87, 237
December 29, 1894 (28 Stat 599), second

Thomestead entry :........oi. ool 23,549
February 20, 1895 (28 Stat., 677), Ute In-

[EBT:5 T R 78
Fehrumry 26, 1895 (28 Stat., 683), classifica- ;

tion of railroadlands .............. 197, 423 684
February 26, 1895 (28 Stat., 687), isolated .

BPACE - avre s 607, 676, 699

January 23, 1896 (29 Stat ,4), railvoad lands 251, 633
February 12, 1896 (29 Stat., 6), railread

1ands. coie v e 409, 492
March 2, 1896 (29 Stat., 42), railroad

L0 U *489, 494, 705
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DECISIONS

. RELATING TO

THE PUBLIC LANDS

HOMESTEAD APPLICATION—SUCCESSFUL CONTESTANT.
WRIGHT v. GOODE.

‘When a homestead applicant contests an entry successfully, on the ground of prior
seftlement, he is entitled to the statutory period of three months from date of
settlement in which to make entry; and in the computation of this period, the
time between his original application to enter, and the date of legal notlce of

cancellation, should be excluded.

Notice of cancellatxon to the successful contestant in such case, by registered letter,
is not effective if it fails to reach said contestant, and such failure is not due to
any negligence on his part.

Secretary-Bliss to the Commissioner of the General Land Office,.J mmcwy
(W.V.D.) 6, 1898. , (C.J.G.)

The record in this case is as follows: On November 3, 1893, Thomas
‘Jabezanka made homestead entry No. 3257 for the SW. % of Sec. 1, T.
27 N.,, R. 1 W., Perry land district, Oklahoma,

On October 31,1893, the local office received by mail an application
for said land from Samue] Wright, alleging that he had been a bona ﬁde
settler thereon since October 7, 1893,

- On November 22, 1893, the local office rejected Wr1ght’s application
for conflict with homestead entry No. 3237 aforesaid. In accordance
‘with instructions received from your office for the disposition of appli-
cations received by mail and those presented in person, homestead
entry No. 3257 had Dbeen made of record by the local office before
‘Wright’s application was reached in regular order.

On January 5, 1894, Wright filed affidavit of contest against said
entry wherein he alleged his prior settlement and abandonment on the
part of J abezanka, and on January 25, 1894, he filed an appeal from the
rejection of his application.

In passing upon said appeal your ofﬁce, on September 25, 1894, con-
cluded as follows:

The order for action on Mr. Wright’s application was in accordance with the in- )
structions laid down in letter C of October 14, 1893, case of George W. Randall, and
your decision rejecting his application for conflict with homestead entry 3257, would
have been proper, had there been no evidence of settlement. In an affidavit, how-
ever, accompanying his application and which was executed October 28, 1893, before
the probate judge of county K, Oklahoma Territory, Mr erght a,lleges “That he
is at this time a bona fide settler on the tract.”

12209-—vorL 26 1--
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As said alleged settlement antedates the entry of Jabezanka, who does not allege
settlement, you should have ordered a hearing under the rule laid down in the de-
cision in the case of Todd ». Tait, 15 L.D.;379. The same end will be gained, how-
ever, by proceeding with the contest as would be reached by a-hearing ordered by
this office, and youn will therefore proceed with the contest in accordance with the
Rules of Practice. :

A hearing was duly had at w ]llCh Jabezanka made defa,ult and upon
the evidence submitted by Wright the loeal office 1ecommended the
cancellation of the entry and that Wright be allowed to make entry.

On July 1, 1896, your office canceled Jabezanka’s entry, and on Sep-
tember 16, 1896, the local office notified Wright by registered mail ad-
dressed to Blackwell, Oklahoma, of the cancellation of said entry and
that he eould apply to enter within fhirty days. The letter containing
the notification was returned uncalled for.

On February 2, 1897, the local office gave to the attorneys of Wright
personal notice in writing of the cancellation of the entry and his right
to enter. On the same day Caleb Goode filed homestead application
for the land in question, which was suspended to await the action of

Wright.
© - On March 8, 1897, the local office received.by mdll the homestead

application of Wr]ght dated March 6, 1897.  Accompanying the said

application was an affidavit to the eﬁt’ecﬁ that on or about February
1, 1897, Wright was taken sick with astbma and was confined to hlS ‘

bed nearly all the time up to the date of his affidavit.
© The local -office rejected Wright’s application to -enter becaunse the
time granted him within which to act had expired, and because of the
intervening adverse claim of Goode. ' '

On March 10, 1897, the local office placed Goode’s application of
record as No. 9()38

- On April 7, 1897, Wright appealed from the reJectlon of his appllca- ’
tion, and on June 17 , 1897, your office affirmed the decision of the local
office. :

A further appeal by Wught brings the case to this Department, the
appellant basing his allegations upon the provisions of section two of
" the act of May. 14, 1880 (21 Stat., 140). There seems to have been a
misconception of Wright's true status. In view of the showing herein
made his case is properly adjudieated under the provisions of section
three of said act.. The only question involved is as to whether he
applied to enter within threé months from the date of his settlement.
In computing this time the period between the date of his settlement
and his application of October 31, 1893, and the period between the
date of legal notice of cancellation of the contested entry and his appli-
cation of March 8, 1897, must be charged against him; or, what is the
same thing, the time between his application of October 31, 1893, and
the date of legal notice of cancellation, should be excluded. This
necessarily involves the question as to whether the notice of September
16, 1896, mailed to him at Blackwell, constituted legal notice. -

Your office holds that the notice mailed to Wright on September 16,
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1896, by registered letter, the same being properly addressed to him at
his post-office of record, was in itself a complete notice. According
to this holding more than three months had elapsed before Wright
applied to-enter. But in the case of John P. Drake (11 L. D., 574),
“cited in your office decision, it was ‘held (syllabus):

Notice of a decision by mail, whether bv registered or unregister ed letter, will not-

bind the party to be served if such notice fails to reach hlm but the ﬂulure to thus
. receive notice can not be set up by one whose own laches has prevented service in
the manner preseribed.
_Wright states in a corroborated afﬁdawt thmt during the months of ’
September, October, November and December, 1896, and January and

February, 1897, he or some member of his family asked about three
times & week for mail at the Blackwell post-office; and that they were
- néver informed or received notice of the registered letter in question.

The postmaster at Blackwell states that Wright gets his mail through

the general delivery and that said Wright never refused to take same

from him:. The assistant postmaster is unable to say whether he ever

delivered to ‘Wright the notice as to said registered letter.

Following in the line of the above cited decision this Department is
of opinion that it does not appear in the case at bar.that the failure to
receive the notice of September 16, 1896, which was sent by registered
letter, was due to the negligence or laches of Wright or his attorneys.

"Hence time did not run against him until he was duly notified. The
first legal notice, therefore, received by Wright, of the cancellation of
the eutry, was that given to his attorneys on February 2, 1897. He
applied to enter on March 8, 1897, which was within three months from
the date of his settlement, computing the time as hereinbefore set out.
By his contest Wright was shown to have been the first settler, and he
has continuously kept up his residence and improvements to the present
time. The homestead entry of Goode, therefore, made in the presence
of such prior adverse settlement right, must be canceled.

Your office decision is hereby reversed, Goode’s entry will be can-
celed, and unless there are other reasons than those appearing in the
record Wright will be allowed to perfect his application to enter.

REPAYMENT-PRBE-EMPTION ENTRY.
EpwARD H., SANFORD.

The right to repayment does not exist where the entry is properly allowed on the
proofs presented, but is subsequently canceled on the ascertainment that it Was
. procured on the false and misleading representations of the entryman.-

- Secretary Bliss to the Commissioner of the Geneml Land Office, Javnucwy
(W.V.D) 6, 1898, - (C. d. G))

- It appears from the record in. this case that on January 9, 1894,
Edward H. Sanford made pre-emption cash entry for. the NE. % of Sec.
33, T. 123 N., R. 66 W., Aberdeen land district, South Dakota.
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In the final proof, upon which the entry was allowed, the witnesses
testified that the entryman settled on the above described tract May
14, 1883,’&11(1 that his residence was thereafter continuous. The éntry-
man’s affidavit was to the same effect, except he states that his resi-
dence was continuous “so far as possﬂole ”

; Upon thereport of a special agent a hearing was subsequently ordered

. in said case, and upon the evidence adduced at said hearing the local
office found that the entryman had never established and maintained
his residence in compliance with law.

The entryman appealed to your office where the decision of the local
office was affirmed, it being held ‘ that the entryman’s final proof was
false and fraudulent, and that he attempted to secure title to the tract -
in question by an evasion of the pre-emption laws.” Upon further
appeal the Department affirmed the judgment of your office, and the -
entry was finally canceled.

The entryman has now appealed from your office decision of December
19, 1895, which denies his application for repayment of the purchase
money paid by him on his pre-emption cash entry on the ground that
¢“the law governing the return of pumhase money does not apply to
cases of this character.”

It is argued in said appeal, substantially, that the entryman’s final
proof was not false and frandulent, he having stated the facts as they
. really existed; that he should not be held responsible for failure to

submit a detailed statement of the nature and extent of his residence,
he having stated that it was continuous “so far as possible;” that under
the circumstances the local office should have asked for a detailed state-
ment of the character of the residence claimed. . That the conclusion
of the Department, as to want of residence, having been based almost
exclusively on his testimony at the hearing, is evidence of his honesty
and good faith; that having concededly acted in good fzm“h his is a case
where repayment may properly be made.

The second section of the act of June 16, 1880 (21 Stat., 287) author-
izes repayment only where the entry has been “canceled for confliet,
or where, from any cause, the entry has been erroneously allowed and
cannot be confirmed.” It is plain that the entry in question was not
“canceled for conflict.” The definition of the phrase ‘“erroneously
allowed,” as given in the geneml circular 1ssuecl by the Land Office is
as follows

If the records of the Land Office or the proofs furnished should show that the
entry ought not to be permitted, and yet it were permitted, then it would be
“erronecusly allowed.” But if the tract of land were subject to entry, and the
proofs showed a complianee with law, and the entry should be canceled because
the proofs were shown to be false, it could not be held that the entry was “erron- ~
eously allowed;” and in such case repayment would not be anthorized.

The Iand in question was subject to entry, and it cannot be gainsaid
that the entryman’s proofs showed a compliance with law. Under
‘these cireumstances it was proper for the local officers to allow the’
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entry; in fact they would have erred if they had not allowed it. As
was said in the case of George A. Stone (25 L. D., 111, on review):

It was not error for the local officers to devolve upon the entrymen the risk inci-~
dent to any material falsity in his proofs. It does notlie in his month to reproach
them for accepting his representations as true and acting thereon. :

The subsequent proceedings had on the special agent’s report, and
which resulted in the cancellation of the entry, showed ¢tonclusively
that said entry was procured upon the false and misleading represen-
tations of the entryman, and not that the entry had been erroneously
allowed. These proceedings demonstrated that the entryman lhiad not
established and maintained continuous residence, while it was to be
_inferred from his proof that he had. The entry might have been con-
firmed but for the laches of the entryman, which were not made to
- appear in his proofs, The faet that there was no error in the allow-
ance of the entry, which is the exclusive act of the government, is the
true test in determining whether repayment should be made, It being
apparent that the entry was not thus erroneously allowed the statute
does not anthorize repayment.

Your office decision is accordingly affirmed,

“

PAcirrc CoAst MARBLE Co. ». NORTHERN PAcCIFIC R. R. Co, ET AL, _ ”

Motion for review of departmental decision of September 9, 1897, 25
L. D, 233, denied by Secretary Bliss, January 4, 1897.

SWAMP LAND-ACTS OF MARCH 2, 1849, AND SEPTEMBER 28, 1850.

STATD oF LOUISIANA (ON REVIEW).

"The act of September 28, 1850, removed the restrictions and exceptlons in the grant

© - of swamp lands made to the State of Louisiana by the act of March 2, 1849, and
vested the title in said State to all the swamp and overflowed lands which -
remained unsold at the passage of said act of 1850, and it therefore follows that
said State is entitled to the benefit of the indemnity provisions of the acts of 1855, .
and 1857. ) )

The field notes of survey. having been accepted by the State as the. basis of the .
adjustment of the swamp granf, the eharacter of land. for which the State
asks indemnity may be determined thereby, except where a direct issue is made, -
in which case an investigation may be ordered and the character of the land
determined on the evidence so submitted.

The deciston of March 15, 1897, 24 L. D., 231, recalled and vacated.

Secretary Bliss to the Commissioner of the General Land Oﬁce, January
(W.V.D.) 6, 1598,  (BLLCY

- The State of Louisiana has filed a motion for review of the decision

of the Department of March 15, 1897, (24 L. D., 231) holding that the

act of September 28, 1850, granting swamp lands to the several States
’ 4
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has no application to said State and that therefore it-is not entitled to
the indemnity provisions made by the act of Mareh 2, 1855.
The decision complained of was rendered upon the appeal of the State
from the action of your office rejecting the application for indemnity
under the acts of March 2, 1855, (10 Stat., 634) and March 3, 1857, (11
- Stat., 251) for swamp lands sold by the government after the grants

" made by the acts of March 2, 1849, (9 Stat., 352), and September 28,

. 1850, (9 Stat., 519) and prior, to said aets of Malch 2, 1855, and Maleh
3, 1807

Your office rejected these applications solely upon the ground that
the only evidence submitted by the State as to the swampy character
of the land for which indemnity was asked, was the certificate of the
State agent stating that on examination of the field notes of survey,
the lands appear to have been swamp land. You refused to make an
examination of said lists to ascertain whether the field notes of survey
showed said lands to be swamp and overflowed at the date of the grants
for the reason that the sale of said lands by the government raised a
presumplion against the swampy character of the land at the date of
the grant, and that indemnity would not be allowed except upon
clearest proof that the lands were swamp and overflowed at the date
of the grant which you 1Lquned to be sho“ 1. by the testimony of two
disinterested witnesses.

While the Department in passmg upon this appeal held that there

was no sufficient proof offered by the agent of the State in support of
the swampy character of the lands it also held that the swampy char-

“acter or condition of the land forming the basis for indemnity should
be shown in the same way and Dy evidence of the same character as -
was required to-entitle the State fo lands under its. grant.  But in
considering all the legislation relative to the grants of swamp lands to
this State, and of tlie several acts granting swamp land indemnity, it

~was determined that as the United States had granted, in contempla-
tion of Iaw, all the swamp lands in Louisiana by the act of 1849, there
was no swamp land in the State subject to the act of 1850, when that
act was passed, and as the latter act did not apply to the State of’
Lounisiana, it was therefore not entitled to the indemnity granted by-
the acts of 1855 and 1857,

- Upon this ground the action of your office re]ectmg the apphcatlon
of the State was affirmed.

It is urged by counsel for the -State in the argument of this motion
that the right of the State of Louisiana to the benefit of the act of Sep-
tember 28, 1850, has. received judicial and legislative recognition by
the supreme court in the cases of Martin », Marks, 97 U. S,, 343; Lou-
isiana ». United States 123 U. 8., 32; Louisiana ». United States 127,
U. 8., 182, and by the act of Congress of March 2, 1889, (25 Stat. 877),
known as the “Gay act,” which was not called to the attention of the
Department when the decision of March 15, 1897, was rendered.
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The case of Martin ». Marks was an action in the nature of eject-
ment brought by Marks who claimed title under the State of Louisiana,
of lands that had been listed to said State as inuring to it under the
act of September 28, 1850, against Martin who relied on a patent from
from the United States, dated May 20, 1873. The question at issue was
whether the land so listed was confirmed by the act of March 3, 1857,
The court in stating the case said:

This was an action in the mnature of ejectment, brought by Marks, the plaintiff
below, who asserted title under the swamp land aet of Sept. 28, 1850, and the earlier
act of March 2, 1849, in regard to the same ¢lass of lands in the State of Louisiana.
The defendant relied on a patent from the United States, dated May 20, 1873. The
_evidence of plaintiff’s title under the act of 1850, which is all we shall now consider,
is as follows:

¢ NORTH-WESTERN DISTRICT, LA.

“A.—List of swamp land unfit for cultivation, selected as inuring to the State of
Louisiana under the provisions of an act of Congl ess approved 28th Scptember, 1850,
_excepting such as are rightfully claimed or owned by individuals.”

It is evident that the question as to whether the State of Louisiana
was entitled in common with all the other States to the benetits of the .
act of September 28, 1850, was considered by the court, because it
assigns as the reason for the passage of the act approved Mareh 3,
1857, the failure of the Secretary to perform the duties enjoined upon
him by the act of 1850, which had become a grievance and hence the
confirmatory, act of 1857, was passed. Upon this point the Court says:

It seewms that, seven years after the passage of the swamp land grant, this failuré
of the Secretary to act had become a grievance, for which Congress deemed it neces-
sary to provide a remedy, by the act of March 3, 1857 (11 Stat., 251), which declares

" that the selection of swamp and overflowed lands granted to the States by the act of
1850, heretofore made and reported to the Commissioner of the General Land Office,
so far as the same shall remain vacant and unappropriated, and not interfered with
by an actual settlement under any eiisting law of the Unifed States, be and the
same are hereby confirmed, and shall be appmved and patented to the States in con-
formity to the provisions of said act.

The case of United States ». Louisiana, 123 U. 8., 32, was an action
brought by the State against the United States in the Court of Claims
to recover on two demands, one arising under the act of Congress of
February 20, 1811, and the other under the acts of September 28, 1850,
and March 2, 1800. Referring to this claim the court says:

The second of these demands arises upon the act of Congress of Septemlber 28,
1850, 9 Stat,, 519, c. 84, “to enable the State of Arkansas and other States to reclaim
the swamp lands within their limits,” and the act of March 2, 1855, 10 Stat., 634, c.
147, ¢*for therelief of purchasgers and loeators of swamp and overflowed lands.” The
act of Septembor 28, 1850, granted to the States then in the Union all the swamp and
overflowed lands, made unfit thereby for cultivation, within their limits which at
the time remained unsold. The second section made it the duty of the.Secretary of
the Interior, as soon as practicable. after the passage of the act, to prepare a list of
the lands described and fransmit the same to the governor of the State, and at his
request to canse a patent to be issued therefor. It would seem that this duty was
not discharged and, notwithstanding the :grant was one in praesenti, many of the
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lands falling within the designation of swamp and overflowed lands were sold to
other parties by the United States. The aet of March 2, 1855, was designed to cor-
~ rect, among other things, the wrong thus done to the State; it provided that, upon
due proof of such sales; by the authorized agent of the State, before the Commis-
sioner of the General Land Office, the purchase money of the lands should be paid
over to the State. Such proof was not made, but equivalent proof was submitted to
the Commissioner as to the character of the lands from the field notes of the sur-
veyor general of the State. This mode of proof was aceepted by the Commissioner
in other cases as early as 1850. The amount found in this way by the Commissioner
on the 30th of June, 1883, to-be due to the State from the United States, on account
of sales of swamp lands to individuals, made prior to March 3, 1857, was $23,855.04.

It does not appear that there was any serious contest in the Court of Claims, either
as to the validity or the amount of these demands; hut it was objected that the
demand arising upon the acts of September 28, 1850, and of March 2, 1855, was barred
Dby the statute of limitations, and that both demands were set off by the unpaid bal-
anee of the direct tax levied under the act of August 5, 1861, 12 Stat., 292, which was
apportioned to the State of Louisiana. The First Comptroller of the Treasury had,
at different times previous to the commencement of this action, admitted and certi-
fied that the sums claimed were due to the State on aceount of the five per cent net
~ proceeds of sales of the public lands, and on account of sales of swamp lands within
the State purchased by individuals; but had directed the amounts to be credited to
the State on aceount upon the elaim of the United States against her for the unpaid
portion of the direct tax mentioned.

See also United States v. Lounisiana, 127 U, 8., 182.

The act of March 2, 1889, supra, (the Gay act) restored to the public
domain lands that had been reserved from disposition because claimed
to be embraced within the lands of the Spanish private land claim,
known as the Houmas grant. This act restored said lands to settle-
ment and entry under the homestead laws, but provided:

That the prov1sxons of this act shall be limited to the lands claimed by actual .
settlers for purposes of cultivation *whose titles are now incomplete, within the
limits of the Donaldson and Secott, Daniel Clark, and Conway grants, and thab after
setting apart to each of said seftlers not to exceed one hundred and sixty acres, the
residue of the public lands within said grants shall continue to e, as they are now,
a part of the public domain: dnd provided further, That nothing in this act shall
preclude the State of Louisiana from enforcing ifs claim to said residue of publie

- lands under the acts of Congress granting swamp lands o the several States of the
Union.

The language of the court in the decision cited, which I have quoted
at length, and the last proviso to the act of March 2, 1889, is a clear
recognition of the right of the State to the benefit of the act of Septem-
ber 28, 1850, and sustains the former decisions of the. Department hold-
ing that
“the act of September 28, 1850, removed the restrictions and exeeptions in the grant
of swamp lands made to the State of Louisiana by the act of March 2, 1849, and

vested the title in said State to all the swamp and overflowed lands which remained
unsold at the passage of said ach of 1850, 17 L. D., 440.

.This is in harmony with the almost unbroken line of decisions by the
Department and it is, in my judgment, the true interpretation of
the act; for Whatever may have been the motives that induced the
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passage of the act of March. 2, 1849, or whatever may have been the
physieal conditions existing in said State at the passage of said act, it
is dpparent, from what has been said, that the act of September 28,
1850, enlarged the swamp land grant so as to bring within its operation
all lands ‘““the greater part of which is wet and unfit for cultivation?”
and made it applicable to all the States then in the Union, and, as said
by Attorney-General Garland in his opinion (5 L. D., 464), it
was substantially a re-enactraent of the act of Mareh 2, 1849, so far as Louisiana
- was concerned, with an extension of the grant in that act so as fo include the lands
which had been excluded by the exception in the former enactment, as to which it
was a new and substantive grant on the 28th of September, 1850, 1 Lester, 543; Ib.,
5543 2 L. D., 652; 3 L. D., 396; 5 L. D., 46¢; 17 L. D.; 440. 7

Upon a careful examination of these several acts of Congress in the
light of the decisions cited, the Departmentis satisfied that the decision
of March 15, 1897, does not correctly construe the act of September 28,
1850, and that the State is entitled to the benefit of said act, and hence
to the indemmity provision of the acts of 1855 and 1857. Said decision
is therefore recalled and revoked and the decision of the Department
of January 19, 1837, 5 L. D., 464, is reaffirmed. ’

As to what proof should be required to show the swampy character
of the land for which indemnity is claimed, it was said in the decision
of March 15, 1897, that it should be shown in the same way and by -
evidence of the same character as was required to entitle the State to
lands under its grant. The State of Louisiana having elected to abide
by the field notes in the adjustment of its swamp land grant, and that
grant having been heretofore adjusted in said State under this rule, I
can see no reason why any further proof should be deemed necessary,
except where a direct issue is made when investigation may be ordered
and the character of the land determined upon the evidence so sub-
mitted.’ ,

Inasmuch as the application of the State was rejected by your office,
without examination, and solely upon the ground that no proof would
be considered by you, except the testimony of two disinterested wit-
nesses as to the swampy character of the land, you are directed to
examine said lists, in accordance with the instructions herein given, but
‘in the examination of the field notes you are to be governed by the
decision of the Department of March 25, 1887, 5 L. D., 514. '

TIMBER LAND ENTRY-MINERAL LAND. .

CHORMICLE ». HILLER ET AL.

A contest against a_timber"la,nd entry, on the ground that it embraces land of known
mineral character, must be determined on the conditions existing at the date of
the purchase, and not on developments subsequent thereto.
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The requirement in. the act of June 3, 1878, that a timber land applieant shall show
that the land applied for contains no mining -improvements, contemplates
improvements on existing mining claims. - Abandoned mineral workings on land
not mcluded in any existing Tocation or entr) are no bar to a purchase under
said-act. :

Acting Secretary Ryan to the Commissioner of the General Land Office,
(W.V.D.,) January 7, 1898, S (P. 3.0

The record shows that on June 15, 1887, 8. W, Hiller applied to pur-
chase, under the act of June 3, 1878, (20 Stats., 89) land described as
the NE. 1 of Sec. 4, Tp. 11 N,, R 15 W., 8. B, Mer., Los Angeles, Cali-
forma, land dlstrlct and afte1 due notl(,e, offered final proof and pur-
chased the same Septembel 5, 1887. There was excluded from the
purchase mineral lot No. 37, known as the Pine Tree Lode. The correct,
. description of the land puwhased islots 1 and 2 and 8. § of NE. 1 of
said section—the total acreage being 141.50/100 acres.

It appears that there was a contest filed against this entry Janua.ry
15, 1890, and a hearing ordered. The hearing was not had, however,
and on June 8, 1895, the contest was formally dlsmxssed by the con-
testants.

On June 22, 1895, W. b Chormicle filed a petition alleging that the
land had been known to be mineral in character since 18563 that there
was a group of gold gquartz mines thereon known as the Pine Tree
mines for twenty years last past; that in 1892 the petitioner purchased
the same from the former owners; that ever sipce his purchase he has
been in the actnal possession of and working the same; that-the
improvements and developments thereon cost at least $100,000; that
he does not kunow Hiller; that when he purchased the said mines he
had no notice or knowledge of Hiller’s claim thereto or of any other
claim; that the claim of “Hiller is a fraud upon the goverument” for
‘the reason that if he ever went upon the land, he must have seen that it
was mining ground and that mining had been carried on there for a
great many years. It was prayed that a patent be not issued to Hiller
and thata hearing be granted.

By letter of July 25, 1895, your office ordered that the petitioner be
given sixty days within which to apply for 4 hearing on the charges.

The local officers ordered a hearing :
with a view to the.cancellation of said entry, confesta_,nt &lleging that said land is
mineral land and that he is the owner of valuable mines situated théreon, and has
“made valuable improvements and extensive explorations thereon.

The Summit Lime Company, the California Lime Company and Joseph
Moffatt on showing that they were the transferees of Hiller were
allowed to enter their appearance and defend. :

On consideration of the evidence the local officers, referring to the
- mineral locations under which the protestant claims, held:

These several mines are ‘spoken of by the various witnesses as the ‘“Pine Tree

Group,” and the ones on the land in question are'. . . . all owned by contestant,
and were bought or located by him: about: three years after Hiller had made his
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entry. These claims were merely re]ocatwns of former ones, located prior to Hlller’s
entry; and it is contended by counsel for contestant that Hiller must have known
of the existence of mincral thereon, that the Jand had been worked as miner al land,

and therefore was put upon inquiry..

‘We think it fair however to conclude from all the testimony that these clalms
were not used, if not actually abandoned at that time; and thas, even if the then
existing conditions were decisive of the matter, it is not proved that Hiller’s entry
was fraudulent. We understand, however; that as to the character of the land it is
a ‘question of present fact and we find, after carefully reading all the testimony that
the whole area claimed by contestant on said NE. } of Sec. 4, is. mineral land and
chiefly valuable as such, :

We, therefore, recommend that the land mcluded within the lines of the claim
as above recommended be segregated as mineral land and that the entry of Hiller
remain intact as to the balance. .

On appeal, your office found that the Jand incladed within the min-
ing locations named was known mineral land in character at the date
of the timber entry, and affirmed the decision of the local officers with
the statement that the known character of the land at the date of the
timber entry and not its known charaecter at the date of the hearing,
was the controlling question in issue. In discussing fhe question
involved, your office said:

It appears from the evidence that one of the loeations on sdid quarter section.
made prior to 1887, was abandoned on account of a disagreement or falling out of
the owners, another because of the difficulty and expense of olbtaining motive
power for a mill at that time, and others for lack of means to prosecute the work,
so that it is not at all fair to conclude that land was not known to be mlnelal
“in character simply because it was not then being worked for mineral. ’

On the contrary I am of the opinion that in every instance where it appears from
the evidence that a location was made, and that suel an amount of development
work was performed prior to the entry of Hiller as disclosed a vein of quartz of such
character as would justity a reasonably prudent persen in the expenditnre of his
time and means in the effort to work the same as a mining property, the ground
covered by suell location-must have been and was known to be minsral in character
at date of the sale to Hiller.

" From your office decision the Ontrym'm has appealed ass1gmnc error
as follows:

First. The Commissioner erred in deciding that the testimony showed that the
land covered by the Oregon, Utah, Bunkerhill, Nevada, and California, mineral
clalms, or-either of them, was known to be mineral land, at the time Hiller made
his timber land entry, September 5th, 1887.

Secondly. The Commissionecr erred in holding that the miere fact thatthe land
was being prospected for minerals at the time Hiller made his entry, was conclusive
evidence that the land was in fact knowir to bre mineral at tliat time, in the absence
of proof that any valuable (1ep051ts of 11111161"&1 had. then been discovered in- the
prospect holes.

Thirdly. The Commissioner erred in reversing the decision of the register and
receiver, wherein they found that Hiller did not know wlen he made his entry, that
the land had any value for minerals, and that his entry was not fraudulent.

Fourthly. The Commissioner erred in not deciding from the evidence, that ne
mineral of value had beei discovered on the land at the time Hiller entered it, and
that the prospect holes previously dug, had then been abandoned by the prospectors
and locators. -



12 DECISIONS RELATING TO THE PUBLIC LANDS.

- Fifthly. The Commissioner erred in not deciding that the land is more valuable
for the timber growing upon it, than it is for minerals.

Sixthly, The Commissioner erred in not dismissing the contest of Chormicle for
want of proof that Hiller knew the land was mineral at the time he made his entry.

The testimony in this case is quite voluminous and is surcharged
with an extraordinary amount of irrelevant and redundant matter. It
would seem as if the attorneys had exhausted their ingenuity in get-
ting in testimony that has mo relevancy whatever to the issue. It is
made extraordinarily perplexing to winnow the grain from the chaff
because there have been almost numberless mining locations and relo-
cations made on the land, each under a different name, and in giving
their testimony each witness has used the name by which he knew i6
at the time, and in many instances there is nothing to associate the
former locations with the later ones. ‘ '

It is doubtful if out of the four hundred and twenty seven pages of
testimony, there are fifty pages of relevant evidence,

It will be observed that Chormiele in his protest does not allege any
interest in himself in any part of the land in countroversy prior to the
purchase of Hiller. The averment that he did not know of Hiller’s
entry at the time he purchased the so-called Pine Tree group is without
force. The entry being of surveyed land was shown upon the public

- . records of the local office and he was charged with notice thereof,

The “Pine Tree Group” and “Pine Tree Mines” as referred to both
in the protest and in the testimony, are used as a sort of a general
description for a great number of locations made on and in the vicinity
of the land in controversy. The Pine Tree claim itself was originally
located in 1878, and was quite extensively worked by various parties.
As before stated, it was excluded from Hiller’s purchase, so there is no
controversy as -to the ground included therein. When Chormicle
bought the Pine Tree claim in 1892, five years after Hiller’s purchase,
it was known as the Compromise, and was located as such December
24,1888, more than a year after Hiller’s purchase. The other claims
which lie wholly or in part on the land in dispute are the Oregon, Cali-
fornia, Nevada, Utah and Bunker Hill. These claims were all located
January 1, 1891, and were transferred to Chormicle, after his purchase
of the Compromise. Some of the land included in these last-named
locations had been located as mining claims as early as 1878, but these
early locations had been abandoned or forfeited, and, apparently,
repeatedly relocated. The land seems to have been regarded as of
little value, and, outside of that done upon the Compromise, but little
systematic work was ever done that tended to develop it. It is shown
by the district records, that in 1889 thirty-two different locations were
made in that vieinity, none of which have the names now used. Ifis
stated by one witness that one man made seventeen locations atone .
time that he did not intend to work, but made them for the purpose of
selling them. This statement would seem to be verified by the facts as
disclosed by the testimony; at least it is not shown that any work was
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done on them with the view of mmeral “development, and they Were
evidently abandoned when the present locations were made.

It is true there had been some work done on some of the old loca-
tions—ontside of the Compromise or Pine Tree—prior to the entry of
Hiller, but the testimony does not show that at the time of the entry
there were upon the 1and any evidences of work then being done, or of
. work recently done.

" The burden of proof was upon the protestant zmd this he has failed
to sustain,

There is no evidence that any of the loca,tlons other than the Pine
Tree, ever paid for the working thereof, and the Pine Tree is the one on
which the improvements are located. As said by one of the witnesses

" for the protestant, the other locations “in a very great measure,” are
“prospecting holes.” This samie witness says the Pine Tree was located
two or three times,

It is claimed that Hiller’s entry was ﬁ aundulent, for the reason that if
he had investigated the land he would have found the mineral improve-
ments, and this would have been sufficient notice to him that it was
held and claimed as mineral land. Hiller complied with the require-
ments of the law in making his entry; he filed his affidavit stating that-
‘the “land is unfit for cultivation, and valuable chiefly for its timber;
that it is uninhabited, that it contains no mining or other improvements,
nor, as I verily believe, any valuable deposits of gold,” ete. This state-
‘ment is consistent with what is shown by the testimony, or, to put it
conversely, there is no evidence which shows that there were any mining
operations then being carried on. or that there had been any mining
operations of recent date such as to indicate that the land entered con-

- tained any valuable mineral. The fact that there had been work done
some time prior to that, and that evidence of it may have remained, did
not of itself necessarily convey notice that the land contained valuable
mineral. In fact, the presence of old and apparently abandoned work-
ings would equally indicate that exploration has shown that the land
was without valuable minerals.

In Colorado Coal Company ». United States (123 U. 8., 307), patents
had been issued under the pre-emption law to large tlaots of land upon
which were subsequently discovered large bodies of coal, and the gov-
ernment sought to set aside the patents on the ground- that they had
been procured by fraud, and among other charges was one that the
land was not agricultural, but valuable for coal, which was known to
exist by the parties who procured the entries to be made.

In discussing this feature of the case, the court said:

‘We hold, therefore, that to constitute the exemption contemplated by the pre-

emption act under the head of *known mines,” there should be upon the land ascer-
tained coal deposits of such an extent and value as to make the Jand more valuable

to be worked as a coal mine, under the conditions existing at the time, than for o

merely agricultural purposes. The circumstance that there arve surface indications
of the existence of veins of coal does not constitute a mine. It does not even,
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prove that the land will ever be underany conditions sufficiently valuable on ac-
count of its coal deposits to be worked as a mine, = A change in the conditions occur-
' ring subsequently o the sale, whereby new discoveries are made, or by means
whereof it- may become profitable to work the veins as mines, can not affect the
title as it passed at the time of the sale. The qilestion must be determined accord-
ing to the facts in existence at the time of the sale. If npon the premises at that
time there were not actual “‘known mines” capable of being profitably worked for
their product so as to make the land more valuable for mining than for agriculture,
a title to them acquired under the preemption act can not be successfully assailed.

The doetrine anunounced by the. court would apply with equal force
to land of the character involved liere. This land has timber on it
that is valuable for wood. It is not shown that it has any considerable
timber valuable for sawing, but there is a great quantity that may be
used in burning lime, for which purpose, it- appears, the transferees
have secured it, and so far as demonstrated at the time the entry was
made, it was more valuable for that purpose than for mining.

Discoveries made subsequent to Hiller's purchase, can not be used
to defeat his right to the land. The conditions that pertained at the
date of entry control, and not what may have been developed since.
(Arthur ». Tarle, 21 L D., 92,)

At some time, prior to Hiller’s entry, there had been somework done,
outside of the Compromise, such as sinking prospect holes, running
drifts -and short tunnels, and these were visible at the {ime of the
entry. While the statute says that applicant must show that the land
scontains no mining or other improvements,” it is not believed that
~ Congress contemplated by this that everything in the way.of old exca-

vations made with a view to mining should be construed as mining
improvements. It is fair to assume that Congress only meant to pro-
tect land upon which there were inining improvements upon existing
"mining claims—eclaims that were alive and subsisting at the time,
There might be evidence of “other lmprovemen’cs,” for agricultural
purposes, for instance, but in such a state of decay as to induce rea-
sonable belief that the tract had been abandoned.. Again, there might
be present on land evidences of former inhabitancy, such as an old
cabin, but if it were not occupied and appeared to have been deserted,
this would not constitute an improvement within the meaning of the
law. In these instances it can hardly be elaimed that the land would
not be subject to entry if the records of the local office were clear as to
the given tract. The same reasouing, it is thought, would apply to
abandoned mining claims, notwwh%tandmg the presence of abandoned
mining improvements, If the land on wh]ch they are situated is not
segregated by an existing location or entry, the applicant would be
justified iu assuming that it is subject to entry. _

It is quite difficuls to lay down any general proposition as to what
will give notice of mineral character, to parties seeking to enter under
non-mineral laws, land which at one time may have been regarded as
mineral, and may have been worked for mineral deposits, but the mere
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naked fact that land may have been at some former time worked for min-
eral, is not, in itself, sufficient to defeat an entry otherwise legal.

Seetion 3 of the act of June 3, 1878, supra, under which Hiller’s
entry and purchase were made, prov1ded o
" The reglster of the laud office shall post a,notlce of such application embracing a
description of the land by legal subdivisions, in his office, for a period of sixty
days, and shall furnish the applicant with a copy of the same for publication, at the
expense of such applicant, in a newspaper published nearest the location of the
premises, for a like penod of time,

The purpose of this posting.and publishing is to give notice of the
application to' purchase, in order that any adverse claimants to the
land may have opportunity to assert their claims and prevent the Jand
from wrongfully going to the applicant. In this case the record shows
that a notice of the application was regularly posted by the register in -
“the local land office, for the period required, and that a like notice was
regularly ‘given by publication in a newspaper, as required.

After setting forth the fdict -of the application and describing the.
land, both the posted notice and the published notice contained the
following warning and citation to adverse claimants:

All persons holding any adverse claim thereto are required. to present the same at
this office within sixty days from the first publication of this notice.

No response was made to these notices and no adverse claim of any

- kind was asserted within the time fixed or at any time before January
* 15, 1890, which was more than two years after Hiller’s purchase and
entry. _A' contest was instituted January 15, 1890, but, without being
prosecuted to a hearing, was dismissed by the contestants. The pres-
ent contest was instituted more than seven years after the entry was
"made.

These facts tend str_ongly to corrobo_rate and sustain the conclusion
that at the date of Hiller’s entry the lands in question were not claimed
by any one under the mining laws and that the prevmus mineral loca-
tions and workings thereon had been abandoned.

The protestant has failed to show, by a preponderance of the evi-
dence, that at the date of Hiller’s entry the land entered was known to
contain any valuable mineral deposit or was claimed under the mining
laws or had mining improvements thereon which would defeat ‘the
entry. :

Your office judgment is therefore reversed and the protest dismissed.

RAILROAD GRA:NT—PRE-EMPTION FILING—OCCUPANCY.
MADSEN v, CENTRAL PAcIFIC R. R. Co.

A pre-emption filing made after the map of definite location is filed, alleging set-
tlement prior to notice of withdrawal, will not in itself defeat the bperation of
the grant. .
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A claim of .occupancy, set up te defeat a railroad grant, will notserve such purpose,
" if the qualifications of the alleged settler, and the character of the occupancy,
are not made to appear. )

Acting Secretary Ryan to the Commissioner of the General Land Office,
(W.V.D) . Jmmam?’ 1898. (F. W, C.)

An appeal has been filed on behsalf of James Madsen from your
office decision of January 16,1896, in which it is held that the W. -4 of
the NW. 1 of Sec. 29, T. 11 N., R. 2 W,, Salt Lake City, Utah, inured
‘to the Central Pacific Railroad Company under its grant made by the

“acts of July 1, 1862 (12 Stat., 489), and July 2, 1864 (13 Stat., 356).

" Said tract is within the limits of the grant for said company as
adjusted to the map of definite location filed October 20,1868, at which
date the rights under said grant attached. The -order of withdrawal
upon said map of location was made by your office letter of Mmy 15, 1869,-
in whieh the local officers were instructed,
should it appear that. parties have made bona fide settlements under the preemp-
tion laws on any of the land prior to the date of receipt of this order of with-
drawal, such sefitlers will be permitted to prove up and enter their claims elther on
odd or even sections.

At the time of said Withdrawal it thus appears that the rule of con-
struction was that the right under this grant did not attach until the
receipt of notice of withdrawal at the local office, so that on May 26,
1869, Rais Cahoon was permitted to file pre-emption declaratory state-
ment for this land, in which statement settlement was alleged April 12,
1869. This filing 1emamed of record until in 1888 the company, bemg
desirous of listing the land on account of its grant, served notice upon
Cahoon to come forward and show cause why his filing should not be
canceled, and also presented affidavits by James and Jens Madsen,
executed May 16, 1885, in which they swear that at the time of definite
location there was no settlement, cultivation or improvement whatever
upon said land belonging to or claimed by said Rais Cahoon or anyone
else, but that the land was vacant, unoccupled unappropriated and
unsettled.

Cahoon made no response to the notice, and the showing made by
the company was forwarded by the local officers with the recommen-
dation that Cahoon’s filing be canceled; and by your office letter of
August 1, 1888, an order was issued to the local officers directing the
cancellation of said filing.” Thereafter, to wit, on November 18, 1888,
the company was permitted to list the tract on account of its grant.

By letter of May 5; 1894, the register transmitted an affidavit by
James Madsen, corroborated by Jens Madsen, to the following effect:

That at the time the line of the Central Pacific Railroad was definitely fixed a
bona fide settler was in the open, peaceable, exclusive and notorious, and adverse fo
all the world except the United States, possession of the same; that at said tine the ~

said tract of land was ocecupied, appropriated, interdicted and reserved land and
was not of the character contemplated by the grant to the said railroad.
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Upon this allegation hearing was ordered by your ofﬁce letter of
September 13, 1894; which was duly held.

The tes_tlmony oﬂ‘ered is very meagre and unsatisfactory. No attempt
is made ‘to show a- settlement by Cahoon antedating the filing of the
company’s map of definite location. In fact, his connection with the
land either before or after the definite location of the road is not shown,
The testimony relied upon to defeat the grant is to.the effect that one
Sorensen was in the occupation and caltivation of this land from the
spring of 1868 until after the filing of the map of definite loeation,

No testimony was offered to establish the qualification of said Sorensen
further than that of one Baird, a witness for Madsen, who swears that
at the date of the definite location, October 20, 1868, Sorensen was
seventeen or eighteen yearsold. As to whether he was native or foreign
born is not elearly shown. It would appear that he is of foreign birth.,

Sorensen never asserted a -claim to the land, so far as shown by the
record, by the tender of an apjlication to enter the same, and from
the tesmmony it is doubtful if he ever intended so doing.

The record filing by Cahoon can not be held to have defeated the
. grant, as’it was made subsequently to the filing of the map of definite

loeation, and no such showing has been made in support of the alleged
claim of Sorensen as would support a holding that the tract was
“excepted from the opexatlon of the grant. I therefore affirm your office

"~ decision.

DrVORE v.-RIEHL.

Motions for review and reliearing denied by Sectetary Bliss, January
11, 1898, See-departmental decision of November 12, 1897, 25 L. D.,
380. .

RATLROAD GRANT—INDEMNITY SELECTION—SETTLEMENT.
NorTHERN Pacrric R. R, Co. v. Kemp.

The order of May 28, 1883, relieving the Northern Pucific company from 'specifying
losses in support of indemnity selections, is only applicable to lands withdrawn
for the benefit of the grant. :

An application to select a tract as- indemnity, unaccompanied by a speclﬁeatlon of -
loss, is no bar to the acquisition of a settlementrightto the land eovered thereby.

Secretary Bliss to the Commissioner of the General Land O_ﬁica, January
(W.V.D.) , 11, 1898. : (F. W, C.)

. The Northern Pacific Railroad Company has appealed from your
office decision of February 17, 1896, holding for cancellation its indem-
nity selection covering the W. % of the NW. X of Sec. 23, T. 129 N., R3.
35 W., St. Cloud land district, Minnesota, with a view to allowing the
homebtead apphcatmn of (Jhmles Kemp coverlng said t1 act, '
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Kemp’s application was tendered October 18, 1892, and covered the
W. % of the NW, 1 and the W.} of the SW. 1 of §&1d Sec. 23, and was
rejected for qonﬂwt with the selectmn made on account of the grant for
-the St. Paul, Minneapolis and Manitoba Railway Company. -

This tract is within the: indemnity limits common to the grants for
_the last mentioned company on account of the St. Vincent Extension
of its road and the Northern Pacific Railroad Company. ,

At the dates of the withdrawals ordered on account of said grants,

the W. ¢4 of the NW. % of said section 23 was embraced in the home-
stead entry of William J. Tomkins, madé April 16, 1868, and canceled
November 29, 1875, Sald tract was therefore excepted from the opera-
tion of said withdrawals.
- The entire tract covered by Kemp’s application was embraced in list
No. 25, tendered by the Northern Pacific Railroad Company on Novem-
ber 7, 1883; which application to select was rejected for conflict with
the grant for the St. Paul, Minneapolis and Manitoba Railway Com-
pany; the ruling at that time being that the last named company had
“the superior right within the conflicting limits. _

_The Manitoba Company also macde selection of the tracts covered by
‘Kemp’s application; but its selection -was duly canceled October 21,
1895, and said eompany is not before this Department urgmg any
claun as to any of the land covered by said application.

The application to select filed by the Northern Pacific Railroad Com-
‘pany, before referred to, was not accompanied by a designation of
losses as bases for the selections covered by said list, and the same
was not supplied until April 26, 1892, when it filed its re-arranged list
No. 25-A.

As before stated, Kemp’s apphca,txon to make homestead cntry was
tendered on October 18, 1892, and in his appeal from the rejection of
said application he alleged settlement upon the land and continuous
residence thereon since 1884. Upon this allegation of settlement hear-
ing was duly ordered, and upon the testimony adduced it was shown
that he settled, as alleged, in July, 1884, and with his family has con-
tinuously resided on the land, that he has cleared, broke and fenced
about thirty-three acres, built a house and barn, dug a well, and other-
wise improved the land to the value of. about $900.

It will be noted that Kemp’s settlement made in 1884 was the year
following the presentation of the application to select by the company;
but said application to select was not accompanied by & designation of
losses, as required by the regulations in force at the date of the pre-
_sentation of said list. It is claimed by the company, however, that the
same was protected by the order of May 28, 1883, in which order the
Northern Pacific Railroad Company was reheved froin specifying a
‘basis for its 1ndemmty selections; but, as held in the case of Northern
Pacific Ralhoad Company ». Mlller (11 L. D. , 428), the order did not
apply to lands not protected by withdrawal. S
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"As to the tract, namely, the W. £ of the NW. %, which was covered
by the entry of Tomkins at the date of the withdrawal on account of
the Northern Pacific grant, it must be held, under the authority of the
last mentioned decision, that said tract was not protected by said order
of May 28, 1883, and as to said tract the company’s incomplete selec-
tion, tendered in 1883, was no bar to the settlement by Kemp. Your
office decision so held and awarded Kemp the right to enter the said
'W. § of the N'W. 1, but rejected his application as to the W. & of the
SW. £ of said Sec. 23; from which action he failed to appeal.

‘Upon a review of the matter no reason appears for disturbing the
action taken in your said office decision, and the same is accordingly
affirmed; and upon completion of entry vy Kemp within a reasonable
time to be allowed by your office, the company’s selection will be
canceled. :

HiLLIARD ». LUz,

Petition for the reversal of departmental decision of March 16, 1896,
22 L. D., 324, under the supervisory authority of the Department, denied
by Secretary Bliss, Jannary 11, 1898, - See also 23 L. D., 400.

MILLE LAC INDIAN LANDS—PRE-EMPTION.

MAHEW ET AL, v. MCLELLAN.

Unde1 a pre-emption filing for Mille Lac' lands protected by the second provmo to
section 6, act of January 14, 1889, wherein the right to make final proof has been
suspended by the act of July 4, 1884, it is ineumbent upon the pre-emptor, dur-
ing such period of suspension, to maintain his possessory right by such acts as
will negative an inference of abandonment, if the rights of an mtelvemncr
adverse elmmant are involved.

Secretcwy Bliss to the Commissioner of the General Land Office, Jamww Y
(W.V.D.) 7 - 11, 1898, ,,(EB Jr)

The land involved in this case is the W4 N Wi and N WL SWi of See.
12, T. 42 N., R. 26 W,, 8t. Oloud, Minnesota land district. o
Ou March 13, 1884, J ames F. McLellan filed pre-emption deelaratory
statement No. 1978 for the land above described, alleging settlement
thereon March 4, 1884. On February 3, 1891, Moses Mahew filed pre-
emption declaratory statement No, 2061 for the SWi NWi and W3
SW1 of said section, and the SE: NE} of section 11, same township
and range, alleging seﬁtlement thereon March 5,1890. On February 3,
© 1891, David Johnston filed pre-emption declamtory statement, No. 2022
for the Wi NWiand W SW1 of said section 12, alleging settlement
thereon December 29, 1890. It thus appears that Johunston’s filing con-
“flicts with McLellan’s as to all the land claimed by the latter, and that
Mahew’s filing conflicts with MeLellan’s as to all the land clalmed by
the latter except the NWZ N'W£ of said section 12.
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MeLellan on March 12, 1891, gave notice of intention to submit final
proof on April 29, 1891, before the local office then at Taylor’s Falls.
"That office reports that *‘on the day set for hearing (April 29, 1891) the
ease was called at 10 o’clock a.m., and placed on the calendar” and
“trial taken np May 7,1891,” with all the parties above ramed present
and represented also by counsel. Tustead of filing a written protest
against McLellan’s filing, Mahew and Johnston appear to have pro-
tested in person. On the date last named McLellan submitted final
Pproof as in the ordinary course and, in addition, on that day and the
next, considerable other testimony; and the other parties each submit-
ted testimony. 'The privilege of cross-examination was freely allowed
and exercised by the respective parties. Upon the evidence adduced
the local office decided, December 28, 1893, that “there was no compli-
ance” by MecLellan ¢ with the spirit of the law and hardly any attempt
to comply with the letter” and rejected his offered final proof. McLel-

- lan appealed. Pending the appeal Mahew on August 11, 1894, and

Johnston on August 30, 1895, submitted final proof.,

Your-office on July 1, 1896, affirmed the decision of the local office,
holding that the evidence showed that McLellan had maintained “but
:a desultory connection with the land” and that ¢ his proof offered as it
was in the face of adverse claims, does not show due compliance with
law and is therefore insufficient.” His proof was accordingly rejected
and his filing held for cancellation. - It was further said in this con-
nection that “the respective rights and priorities” of Mahew and
Johnston “are not involved in this case and will receive attention in
anether decision.”  Am appeal by McLeéllan which assigns several
‘grounds of error brings the case here for consideration.

The land in controversy is within what was formerly known as the
Mille Lac Indian reservation.. The history of legislative and depart-
mental action affecting the lands in said reservation, commencing with
the treaty of February 22,1855 (10 Stat. 1165) may be readily gathered
from the cases of David H. Robbins (10 L. D. 3), Amanda J. Walters
et al. (12 L. D. 52), and Haggberg et al. v. Mahew (24 L. D.489). The
~ treatics of March 11, 1863 (12 Stat. 1249) and May 7, 1864 (13 Stat. 695),
nnder which these lands were ceded to the United States each contained
¢his provision: '

That owing to the heretofore good conduct of the Mille Lac Indians, they shall
not be compelled to remove so long as they shall not in any way interfere with, or in
any manner molest the persons or property of the whites.

Notwithstanding the right of occupancy thus conferred upon the
Mille Lac Indians numerous pre-emption filings and homestead entries
for these lands were allowed at the Taylor Falls land office, as would
seem under Departmental authority, between the year 1877 and July
1884, of which MeLellan’s was one. ‘

On July 4, 1884 (23 Stat., 89), an act was passed pmhlbltmg any dlS
posal of said lands “until further legislation by Congress.” McLellan’s



DECISIONS RELATING TO THE PUBLIC LANDS. 21

filing was allowed therefore prior to the prohibition of July 4, 1884, and
while other filings and entries for Mille Lac lands were being allowed,
as above stated. The “further legislation” necessary to the disposal
of said lands was enacted January 14, 1889 (25 Stat., 642), and the
seeond proviso to the sixth section thereof declared:

That nothing in this aet shall be held to authorize the sale or other dis'poszul. under .
its provision of any tract upon which there is a subsisting, valid pre-emption or
homestead entry, but any snch entry shall be proceeded with under the regnlations
and decisions in force at. the date of its allowanee, and if found regular and valid,
patents shall issue thereon.

In the case of Smith v. Lochren (22 L. D., 578), the latter having filed
a pre-emption declaratory statement, January 9, 1884, for a certain
tract of said lands, it was held (syllabus):

A pre-emption filing for:-Mille Lac -lands, authorized by the rules in force at the
time ofits a.llowance,_ is within the spirit and intent of the second proviso to section
6, act of January 14, 1889, and is accordingly protected thereby, if subsisting at the
date of said act.

- Under a filing of such character, however, wherein the right to make tinal proof is
suspended by provisions of the act of July 4, 1894, it is incumbent upon the pre-
emptor, during sucli period of suspension, to maintain his possessory right by such
acts as will negative an inference of abandonment, where the rights of an mterven-
ing adverse claimant are involved.

The doctrines of that case both as to the validity of Lochren’s ﬁhng
and the acts necessary to maintain the right to the land covered there-
by apply directly and broadly to the case at bar. While the adverse:
claim in the Lochren case was a homestead entry made under the act
of February 14, 1889, supra, which not only did not provide for but, in
effect, prohibited the initiation thereafter of pre-emption claims to
Mille Lae lands, subsequent legislation (joint resolution of December
19,1893, 28 Stat., 576) expressly confirmed all pre-emption filings made
within the period specified in the resolution, that is—
between the ninth day -of January, eighteen hundred and ninety-oue, the date of

- the decision of the Secretary of the Interior holding that the lands within said reser-
vation were subject to disposal as other public landsunder the general land laws, and
the date of the receipt at the distriet land office at Taylor’s Falls, in that State, of
the letter from the Commissioner of the General Land Office, communicating to them:
the decision of the Secretary of the Interior of April twenty-second, eighteen hun-
dred and ninety-two, in which it was definitely determined that said lands were nob
s0 subject to disposal, but could only be disposed of acecording to the provisions of

_the specml act of January fourteenth, eighteen hundred and eighty-nine—.
and furthermore, as construed. in Haggberg et al. v. Mahew, supra,
said joint resolution operated, also, to validate settlements on these
lands when supported by pre emption filings made during the said -
period. The said joint resolution included in its confirmatory provi-

‘sions homestead eutries as well as- pre-emption filings or entries and
thus beyond question placed both classes of claims upon the same foot-
ing. Itonly remains theu to decide whether McLellan duly maintained
his rights under his filing so as to prevent the attaching of a superior
adverse elaim in Mahew or Johnston.
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McLellan made settlement on the land on March 4, 1884, During
the rest of that year he was on the land, all told, according to his own
statements, not to exceed forty-six days, in periods ranging from one
day to fifteen days at the respective visits. During 1885 he was on the
claim, he states, not to exceed sixty-nine days, and during 1886 not to
exceed forty-eight days. During 1887 he was there on but one occa-
sion, in May of that year, a few hours at most, and did not return to
the land at all, thrence, until about the middle of March, 1891, a period
of nearly four years. In the seven years succeeding his settlement he
was thus on the land only one hundred and sixty-three days. For
more than a year subsequent to the visit in 1887 he was living in the
same county in which the land is situated.” Yu June, 1888, he left for
- the Pacific Coast, and was absent in Washington, Oregon, and British
Columbia until his return in March, 1891, The only improvements
placed on the land or cultivation thereof by him corsisted in the erec-
tion of a small log shanty, the digging of a shallow unwalled well,
clearing and enclosing with a rude fence of brush, rails, and fallen tim-
ber about an acre of ground, and the planting of a few garden vege-
tables in 1884 or 1835. He made no improvements, nor did any work
on the land between 1885 and March, 1891, :

- His voluntary absence from the land for more than four years is inex-
cusable in the face of the adverse claims initiated toward the close of
that period when the condition of hisimprovements indicated abandon-
ment. * The plea of his counsel that this absence was justified: by the
threatening attitude of the Indians finds no support in the testimony,
which makes no allusion whatever to any interference by the Indians
nor any apprehension on McLellan’s part of danger from that source,
Mahew and Johnston had both made settlement on the land some time
prior to MeLellan’s return, the former in the spring of 1890 and the
latter early in January, 1891—and their improvements were easily to
be seen, and Mahew’s were seen by McLellan at that time. He must
be held to have abandoned the land. The foregoing disposes of all the
quesmons presented in the case.

The decision of your office is affirmed. MecLellan’s ﬁlm ¢ will be can-
celed. The rights of Mahew and Johuston, respectively, in the premises-
have already been determined in the case of Haggberg et al. v. Mahew,
suprd,
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SECOND HOMESTEAD ENTRY——ACT or DECEMBER 29, 1894,
ALIX HEIPFNbR

The right to make a second entry nnder the act of December 29, 1894, cannot be ree-
ognized, where the first entry was abandoned w1th011t any wttempt to raise &
crop on the lands embracéd therein.

A second entry will not be allowed on aceount of the Wmthless character of the land -

covered by the first, if such entry was made without examination of the land.

Secretary Bliss to the Commissioner of the General Land. Office, J mm‘ary
(W.V.D) ' 13, 1898. ' (C. W.P.y

The record shows that on October 22, 1894, Alix Heipfner made
homestead entry, No. 9728, of lots 1,2 and 3, and the SE. } of the NW.%
of Sec. 5, T. 124 N, R. 72 W., Aberdeen land district, South Dakota. -

On May6 1896, the said entryma,n filed a relmqulshment of said: _
entry, together Wlth an application to make a second homestead entry,
embracing, in lieu of the aforesaid land, the SW. £ of Sec. 11, T. 123N
R. 75 W. o

" In the application it is alleged substantmlly, that affiant was mlsled;
when he made said entry; that he had never examined the tract, but
took the word of another as to its quality; that his informant was one .
whom affiant supposed to be well acquainted with the land, and who

would not deceive him as to its character, but his informant was either. .

not awaré of the kind of land he entered, or else deceived him; that
the tract is very stouy and gravelly, and not at all suitable for raising
¢rops thereon; that affiant erected a small sod honse on said tract.
immediately afte1 makmg entry, but has not lived there to amount to
much, as he found he could not farm the land.

The local officers rejected this application, because the grounds set
out in the petition do not bring the case within the provisions of the
act of December 29, 1894 (28 Stat., 599).
. On appeal, your ofﬁce held that it not appearing “that Heipfner ¢ver

attempted to raise any crops upon the traet in .question,” ¢his aban-
donment of the same cannot be said to be due to a failure of crops,
which would be necessary in order to bring his case within the provi-
- sions of the acet of December 29, 1894 (supra), and since he made his
entry without first examining the land he must suffer the consequences
" of his own negleet,” and cited the case of Nikolai Martenson (19 L.D.,
483). _

The decision of your office is approved and affirmed.
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APPLICATION FOR SURVEY—ISLAND.

ARCHIE G. PALMER.

A hearing should be ordered on an application for the survey of an island in a non-
navigable stream, alleged to be above high water mark, and to contain more
than three legal subdivisions, and to have been in.existence at the date of the
adjacent surveys, for if an island of such character was omitted from the public
survey through fraud or mistake an order for its survey may properly issue.

* Secreiary Bliss to the Commissioner of the General Land Office, January
(W. V., D) 13, 1898.- ' (C. W. P.)

On November 22, 1897, you submitted the application of Archie G.
Palmer, of Central City, Nebraska, for the survey of an island in the
Platte river, in sections 4, 5, 8 and 9, township 13 north, range 5. W,,
Nebraska, and you recommend that the application he approved and a» :
survey ordered.

. From the application it appears that the island the applicant desires
to have surveyed contains about oné hundred and twenty-five acres of
land; that the width of the channel between the isiand and the main
shore of Long Island on the south is from two hundred and sixty to
three hundred feet, and between the island and the main shore of Prairie
Island on the north is from twenty-five to fifty feet, the depth of the
river at ordinary stages of the water being from about one and a half
to two feet; and that the island is about two feet above high water
mark, not subject to overflow, and is fit for agricultural purposes, and
that there are no improvements upon the island, and that it existed at
and prior to the survey of the township embracing said island.

The application appears to have been served upon the riparian owners. -

The township was surveyed and the river meandered in September,
1862, and the photolithographic copy of the plat, submitted by you,
ghows no island in the locality deseribed in the apphcamon and repre-
sented on the accompanying diagram,

The affidavits attached to the application state that theisland wasin
existence when the township was surveyed. But William A, Wilder,
Christian Miller, and Mrs. John Payne have filed a protest against the
approval of the apphcatmn, claiming the island as a part of theirlands
under the law of riparian rights. The protest is accompanied with
affidavits by the protestants and two others, showing that between
Prairie Island and Long Tsland there are numerous small tow-heads, no
one of which contains to exceed one acre of land, and three small brush
islands, one of said brush islands containing not to exceed fifteen acres
of land and each of the others not to exceed twenty-five acres; that
sald islands are of no value to any other person than the owners of
adjoining lands for pasturing stock at low water time, and that they are
covered with a dense brush of willow, plum and a few cottonwood trees.

If these statements are correct, the application for survey should not
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be granted.. John C. Christenson’s case, 256 L, D., 413, and the case of
the Grand Rapids and Indiana Railroad Gompany ». Butler, 159 U. 8,
87. Butif it is a fact that there was in existence, at the date of" the
survey, an island in the locality described, above high water mark and
not subject to overflow and fit for agricultural purposes, containing
about onhe hundred and twenty-five acres of land—more than three
legal subdivisions—which was omitted from the survey of 1862, it may
be that the island was omitted from the original survey through fraud
or mistake, so that a survey should now be granted. To determine
whether the facts alleged in the application and affidavits accompany-
_ ing it are true, a hearing will be necessary. A hearing is therefore
ordered, and you will cause notice thereof to be given to the applicant
for survey and the owners of the adjacent lands.

INDIAN LAND—APPROVAL OF CONVEYANCE.

NANCY WHITEFEATHER. \

It is no objection to the approval of an Indian deed that a certified copy thereof is:
presented for action, if the loss of the original is shown, or the custodian thereof
refuses to part with its immediate possession.

The approval of an Indian deed, in the absence of an mtervemng adverse right,
.relates back to the date of sald deed, and glves effect thereto from the time of
its execution.

‘Where, prior to the approval of an Indian deed, a conveyance adverse thereto is
made, and approval thereof secured on the ground that such action would serve
to protect parties holding under the first deed, the Secretary of the Interior may
approve said instrument, leaving the parties claiming thereunder to assert their
rights in the courts. - . '

Assistant Attorney- Geneml Van Devanter to the ;S’ecretary of the Inteq tor,
January 13, 1898.

I have the honor to acknowledge the reference by the Aecting Secre-
‘tary of a communication from the Commissioner of Indian Aﬁ'a,irs,
dated January 10, 1898,

That commumcatlon states that certain lands in Kansas were allotted_ ‘
and patented December 28, 1859, to Nancy Whltefeather, a Shawnee
- Indian; that February 25, 1864, Nancy Whitefeather conveyed sepa-
rate portlons of those ]andb to Brookmg Jefferies (or Jefiries) and John
O’Connor, but these conveyances have never been approved by the
Secretary of the Interior; that January 28, and 29, 1870, Nancy White-
feather having died in about 1868, Elizabeth Longtail and George
‘Washington claiming to be sole heirs of Nancy Whitefeather, conveyed
“to Harry MeBride and Thomas Jeffries, respectively, three separate
portions of the land so as-aforesaid conveyed by Nancy Whitefeather;
that the deeds to Harry McBride and Thomas Jeffries were approved
by the Secretary of the Interior April 18, 1870, and June 11,1870; that
subsequently it was discovered that Ehzabeth Longtml and George
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Washington were not the sole leirs of Nancy Whitefeather but were
heirs inheriting only an undivided one-half interest in her real estate;
that February 16, 1895, the heirs inheriting the other undivided one-
half interest conveyed the same to Wi, J. Isaac; that the deed to
‘Isaac was approved by the Secretary of the Interior March 19, 1897;
that long previous to the conveyance to Isaac the tifle obtavined' by
Brooking Jeffries and John O’Connor from Nancy Whitefeather and
the title obtained by Harry McBride and Thomas Jeffries from Eliza-
beth Lougtail and George Washington had united in-the same persons;
that the approval of the deed to Isaac was obtained upon the repre--
_sentation ¢that the purpose and intent of said conveyances was to:
quiet title in the several vendees and holders of said lands throngh"
mesne conveyance from the vendees (Harry McBride and Thomas Jeff-
ries) in the deeds approved in 1870;” that this representation has
proved to be false and it bhas been shown that the Isaac deed and its
approval were obtained adversely and in hostility to the title held
under the original conveyances of Nancy Whitefeather and the
approved conveyances of Elizabeth Longtail and George Washington.
It is shown that at the date of the deed to Isaac and at the date of its
approval the existing state of the title under the Nancy Whitefeather
deeds and those of Elizabeth Longtail and George Washington was
fully shown by the records of the county, and that those then holding
that title and their grantors had been in the actual and undisturbed
occupancy and possession of these lands for over twenty-six years.
The communication of the Commissioner of Indian Affairs then
submits for your consideration and approval certified copies of the
original deeds from Nancy Whitefeather to Brooking Jeffries and John
O’Counor, respectively, saying that this is done
in order to aecomplish' now what it considered and held that it was doing when
this office recommended the approval of the Isaac deed, viz., to quiet the title of
innocent purchasers-and present holders of said lands.
~ Proof is submitted showing the loss-of the original deed to Brooking
Jeffmes and showing that John O’Connor now has possession of the
original deed to him and refuses to part with the possession thereof or
" permit an examination thereof, saying that he is satisfied it conveyed
a good title. In concluding his letter the Commissioner of Indian
Affairs says:
¥rom a retrospection of the former correspondence and a close examination of the
latter I have no hesitaney in recommending the approval of these certified copies of
said deeds as an aect of justice to the many innocent holders of town lots whose title
to such land was not complete by the approval of the deeds executed by only two
of the heirs of said Nancy, and do now so recommend.-
Prompt action on these deeds is respecttfully requested for the reason that actions
- in ejectment are now pending in the courts, and the innocent holders and oceupants
are necessarily anxious that their titles should be adjusted as promptly as possible.
The reference to me is for “opinion as to whether there are any legal
objections to the approval of the two certified copies of deeds.” It
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seems to me that there is no objection to the fact that in requesting
your approval certified copies are presented instead of the original
deeds. The loss of the Jeffries deed and the refusal of the custodian of
the O’Connor. deed to part with the immediate possession thereof is
* sufficient reason for the non-production of the originals. In the absence
of the intervening approved deed to Isaac, there is no doubt that a
present approval of the Whitefeather deeds would relate back to the
date thereof and give effect and validity thereto, from the time of their
execution. (Pickens ». Lomax, 145 U. 8., 310; See also George Big
Knite, 13 L. D,, 511.) No statutory provision will in any event be
violated by their present approval, but whether an approval at this
time can relate back to the date of the Nancy Whitefeather deeds as
against any title which may have been obtained under the intervening
approved Isaac deed, is subject to question. If the date of a present
approval is clearly shown therein so that upon contrasting it with the
approval of the Isaac deed the precedence of the former in the order of
‘time will be apparent, no injury or injustice will be done to Isaac or
anyone claiming under him. If, by reason of the approval of the deed
to Isaae, you are without jurisdiction and authority to -approve the
- Whitefeather conveyances, that want of authority and the consequent
invalidity of a present approval will be apparent and no one can be
misled. In this connection it is to be observed that the approval of the
Isaac deed is shown not alone by the public records of the Indian Office,
but also by the public record of conveyances in the county in whlch the
lands are situate.

‘Without your approval it may be that the holders of the title under
the Nancy Whitefeather deeds will not be able to present to the courts
in' the pending, or other suits, any equities of their own claim or any
infirmity in the Isaac deed growing out of the record state of the title
at that time and the existing and long-continued possession thereunder,
or growing out of any false representations which may have been made
on behalf of Isaac in procuring the approval of his deed.

If the conveyances by Nancy Whitefeather to Brooking Jeffries and
John O’Connor are deemed by you to have been of such a character as
to merit your approval, in the absence of any intervening approved
conveyance, I believe that, in the light of the statement and recom-
mendation of the Indian Office, you will be justified in approving the
conveyances shown by the two certified copies, casting upon the appli-
cants the duty of establishing, if they can, that under the facts sur-
rounding this transaction as they may be developed by judieial inquiry,
a present approval will relate back to the date of the conveyance
approved so as to give it full effect as of that time. '

Approved, January 13, 1898,

.C. N. BLiss, Secretary.
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RAILROAD GRANT-—SETTLEMENT RIGHTS—ESTOPPEL.

WieHT v. CENTRAL PAcIFic R. R. Co.

A pre-emptor who has made an affidavit in support of a railroad selection, to the
- effect that he was not residing upon the tract embraced within said selection, at
the date when the company’s right attached, is estopped from setting up a con- .
trary state of facts, as against the heirs of one who subsequently purchased said
tract from the eompany.

A pre-emption elaim, based on alleged settlement prior to definite location, and ﬁlmg
made prior to notice of withdrawal, can not be held to defeat the operation of a
railroad grant, where the fact of settlement is not clezurlv established, and the
pre-emptor has failed to show due maintenance of his elaim after his filing, and
it further appears that the land involved-has been, for a long term of years, in
the adverse possession of one against whom the pre-emptor is estopped from set-
ting up his alleged séttlement right. S '

Secretary Bliss to the Commissioner of the Genéra;l Land Office, January
(W.V.D,) ' 13, 1898. (F. W. C.)

Lyman Wight has appealed from your office decision of June 13,
1895, in which it is held that lots 1 and 2 and the NE. £ of the SW.
(should be NE.% of NW. 1) of Sec. 29, T. 10 N., R. 2 W., Salt Lake
City land district, Utah, inured tothe (Jentml Paelﬁc Railroad Company
under its grant made by the act of J uly 1, 1862 (12 btab 489), and July
2,1864 (13 Stat., 356).

. The map showmg the line of definite location of the company’s road
opposite the tract in guestion was filed on October 20, 1868, at which
date the rights under its grant attached.

A land-office in the Territory of Utah was not opened until March 9
. 1869, and the order of withdrawal on account of the grant to the
(Jentral Pacific Railroad Company was not made until May 15, 1869; so
that on April 3, 1869, Lyman Wight was permitted to file pre- emp’mon
declaratory statement for this land, in which statement settlement was
alleged March 13, 1869.

The company mcluded this tract in its list No. 3, filed N ovember 4,
1884, which list was accompanied by an affidavit made by Wight on
the 6th of October, 1883, in which he swears
that he was not residing npon said land at the time the rights of the Central Pacific
Railroad Company attached to the same and that he has never resided thereon or
any part thereof,

. This list stood unchallenged until on December 19, 1893, Lyman
‘Wight filed a corroborated affidavit, in which he alleged that at the
time the line of the Central Pacific Railroad was definitely fixed ¢ one
Wight was in the open, peaceable, exclusive and notorious, and adverse
possession” of the tract involved, as to all thé world except the United

' - States, the land at that time being “oceupied, appropriated, interdicted

and reserved land and was not of the charaeter contemplated by the
grant to the aforesaid company.” '
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This affidavit was forwarded to your office, and by letter “F?” of
January 10,1894, a hearing was ordered to afford Wight an opportunity
to prove the allegations of his affidavit. Hearing was called for March

- 20, 1894, , : '

On February 7, 1894, Mrs. Mary L. House, widow of Hiram House,
filed a petition asking to be allowed to intervene—basing her applica-
tion upon an affidavit alleging ownership and possession of the tract
involved since March 29, 1888, through a deed of conveyance from the
‘Central Pacific Railroad Company.- '

Hearing was duly held, after several continuances, and upon the testi-
mony adduced the register and receiver were of the opinion that no such
claim was shown to exist, to the tract in eontroversy, at the date of the
«definite location of the Central Pacific Railroad, as would withdraw the -
‘same from the operation of the grant to said company, and therefore
held that the land passed to the railroad company; in which opinion
your office concurred; and Wight has appealed to this Department.

From a review of the testimony it appears that the present claimant,
together with his father, Liouis Wight, now deceased, made a joint set-
tlement prior to the filing of the map of definite location and to the
extension of the operation of the homestead and pre-emption laws to
the landsin this Territory. Under the Territorial law the present claim-
ant in 1868 applied to the county surveyor, who made a survey of the
land included in this joint occupation. The claimant was at this timea -
duly qualified pre-emptor and undoubtedly intended to claim laud in
his own right in addition to that to be claimed by his father. -He and
his father occupied the same house and used the same stable and other
buildings jointly, and cultivaied the greater part of the tract, which,
according to the survey made at that time embraced about 158 acres,
After the government survey of the land in 1869 it was found that the
buidlings were all upon section 20 and that the cultivated field extended
across the tract here in dispute. At this time the father and son made
a division of the land claimed, the father entering under the homestead
law the land in section 20, and the present claimant filing his pre-
emption declaratory statement, as before stated, for the tract in question.

Several nice questions would be thus presented for consideration by
the record made in this case were it not for the fact that Wight made
the affidavit betore referred to, in 1883, in which he swears, as before -
stated, that he was not residing upon the land at the time the rights of
the company attached under its grant, and that he never resided upon
any part thereof; and the only explanation offered as to the making of
said affidavitis that the agent for the company who secured said affida-
vit informed him that that was the only way he might secure the tract,

- and that the inference gathered from the representations made by the
agent for the company led him to believe that he would have the pre-
ferred right of purchase from the company in the event of its secuun g
patent for this land.
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Following the filing of said affidavit, together with the company’s
list, in 1884, to wit, on the 29th of March, 1888, Hiram House purchased
this land, together with other tracts in the same section, from the Cen-
tral Pacific Railroad Company, and he immediately thereafter enclosed
the entire tract within a common fence and has maintained undisputed
possession since said purchase.

As against the claimed rights and equities of the heirs of House, who
has since died, Wight alleges that he had an agreement with House to
the effect that upon purchasing this land, together with other tracts
in the same section, from the railroad company, he (House) would con-
vey to claimant the tracts here involved, Wight to pay House the
amount paid the company.

The showing upon this question, 1estmg as it does upon the claim-
ant’s own testimony, can not be considered.

Upon the record as made it must be held, whatever be the effect of
Wight’s filing and settlement as regards the company’s grant, that he
would be estopped from claiming the ftract as against those claiming
under the purchase made by Hiram House. Even should it be held,
therefore, that the tract was excepted from the operation of the com-
pany’s grant by reason of the alleged claim of Wight existing at the
date of defidite location, the equities of the purchaser, which are duly
protected by the act of March 3, 1887 (24 Stat., 556), would be clearly
superior to the claim now soufrht to be asselted by Wight under his
filing made, as before stated, in 1869.

After a careful review of the entire record, in view of the doubtful
character of the settlement shown at the date of the attachment of
rights under the grant; of the fact that Wight had failed to show that
‘his pre-emption claim had been duly maintained since his filing made .
in 1869; that House or his heirs have been in undisputed possession of
‘the land since 1888, under purchase from the railroad company, and
that Wight is estopped by his own action from now claiming as against
the heirs of such purchaser, it is directed that Wight’s filing be can-
celed and the tract included in alist and submitted for approval as the
basis for patent to be issued on aceount of the grant.

For the reasons given your office decision must be and is accordingly
affirmed.

DURESS—SENTENCE OF IMPRISONMENT—SETTLEMENT RIGHTS.
SKAGGS BT AL, v. MURRAY."

"It can not be held, under a local statute that suspends civil rights during the term
of a sentence of imprisonment, that a decision of the General Land Office is
ineffective for the reason that the party adversely affected thereby had been
convicted and was imprisoned at the time the Judomenb of the local office was
rendered.
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The preferred right 6f a sueccessful contestant can- not be defeated by an adverse
. settlement claim acquired subsequently to the initiation of the contest.
A minor can not acquire settlement rights under the homestead law.

Secretary Bliss to the Commissioner of the General Land Office, January
(W.V.D) 17, 1898, o {C.W, P,

The appeal of Sarah E. Skaggs, James Skaggs, William Skaggs, Jr.,
Cora Skaggs, and Edith Skaggs, from your office decisions of February
19, 1897, and June- 4, 1897, rejecting their application to contest the
homestead entry, No. 12,743, of William Murray, of lots 5 and 6, and
the S. § of the SW. % of See. 32, T. 17 N,, R. 2 W,, Guthrie land district,

-Oklahoma Territory, made December 26, 1895, is before the Depart-
‘ment. )
On March 17, 1897, the said Sarah E. Skaggs and others filed their
application to contest said enfry, alleging, in substance, (1) that the
-said Sarah is the wife of William Skaggs; that the other contestants .
-are the minor children of the said William Skaggs; that on the 22d of
April, 1889, at about thirty minutes past two o’clock P, M., the said
‘Sarah and said minor children, in company with their father, the said
"William, settled upon said land; that said settlement was made prior
to the settlement of said entryman; that on the 30th of April, 1889,
Robert M. Mc¢Kenzie made homestead entry of said land; and on the
“30th of April, 1889, the said William Skaggs filed a contest against
“said last mentioned entry, alleging prior settlement; that subsequently
the said Murray filed a contest, alleging that both Skaggs and McKen-
zie were disqualified as ‘“sooners”; that on the 3d of October, 1890,
prior to the trial of said contests, the said William Skaggs was arrested
on a charge of felony and convicted thereof on the 12th of February,
1891, and sentenced to the penitentiary at Columbus, Ohio, for six
years, and thereby prevented from prosecuting his own contest, and
defending against the contest of the said Murray; that by means of
said conviction and imprisonment, the said William Skaggs “became
.civilly dead, and that the life of his said contest died or expired with
the said conviction and sentence and confinement for the commission
‘of said felony,” and that the contest of said Murray also ‘“‘became func-
tus officio, and that all the rights of property of said William Skaggs
vested in his wife and minor children, and that upon the conviction
and expiration of the contest aforesaid, the U. S. Land Oftice was
_divested of jurisdiction, by operation of law, of both the person and
the subject matter of the aforesaid contests; that by reason of the con-
viction of the said William Skaggs, the said Sarah ‘“became the head
of the family,” “but was prevented from asserting her rights by reason
of the status of the litigation at the time;” that the acts of settlement
‘made by the contestants, and those acquired through the said William
Skaggs are as follows: By William Skaggs, assisted by these plaint-
iffs,” one dugout, two wells, twenty-four apple trees, one sod house,
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and ten acres of land broken, total eost $50, and by the contestants,
“without the assistance of William Skaggs,” one box house, thirty-five -
acres broken, fencing and garden, total cost $118.50;

(2) That the testimony upon which the forfeiture of the right of the
said William Skaggs to said land was obtained was ¢ fraudulent, false,
and untrue.”

(3) That said Murray was allowed to make his homestead entry before
the contest proceeding of the said Murray and Skaggs was formally
disposed of, ahd without notice to the contestants, or any other person,
and that the contest and intervention of said Murray were illegal.
~ This affidavit of contest was rejected by the local officers, (1) because
William Skaggs is not civilly dead, (2) because Mrs. Skaggs had not
secured a divorce, but, on the contrary, is now living with said William
.as his wife, and (3) because minor heirs can make no valid settlement.

Upon appeal your office held that: .

If Mrs. Skaggs ever had any right to this land she has delayed too long in asseTt-
ing it. -She does not aver any ignorance of her husband’s protracted efforts to assert
his claim thereto. . She will not be allowed to stand by and await the result of the
protracted efforts of her husband to assert his elaim thereto, until said efforts have
proven fruitless, and then, several years later, commence to assert her own claim.
She has waited out the statutory life of the entry before making any claim what-
~ever.in her own right to the premises. She now comes too late,
and sustained the action.of the local officers.

The records of your office show that on April 30, 1889 Robert M,
McKenzie made homestead entry of said land. On May 30, 1889,
William Skaggs filed a contest affidavit against said entry, al]eging
prior settlement. On August 20, 1889, William Murray filed affidavit
of contest charging that both McKenzie and Skaggs were disqualified
as ¢ sooners.”

A hearing was had, at which Skagg;, being in the penltentlary at
Columbus, Ohio, cupneared by attorney. Testimony was submitted, and
the local officers decided in favor of Murray. Upon appeal your ofﬁce,

by letter of March 12, 1894, affirmed said judgment. Skaggs and
MeKenzie appealed. Whlle the appeals were pending hefore the
Department, Skaggs: moved for a rehearing. On September 7, 1895,
the Department denied Skaggs’s motion for rehearing, without preju-
dice, and affirmed the decision of your office. On November 22, 1895,
the Department denied a motion for review, filed by McKenzie, and
McKenzie’s entry was canceled by your office letter of December 19,
1893, On December 29, 1895, Murray made homestead entry of said
land. Skaggs filed a motion for rehearing, and on January 31, 1396,
appealed from the action of your office canceling McKenzie's entry.
Said motion for rehearing was denied on February 10, 1896, and appeal
dismissed on December 3, 1896, '

But it is insisted that the decision against William Skaggs was void,
because, while the contest was pending, and prior to the hearing before
the local officers, Skdggs had been convicted of a penitentiary offence,
and was imprisoned under his sentence, when the judgment of the -
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local officers was rendered. And a provision in the laws.of the Terri-
tory of Oklahoma is relied on in' support of the contention that the
Land Office was divested of jurisdiction by reason of such conviction
and imprisonment, which reads: Sec. 21, Ch. 25, Statutes of Oklahoma,
1890: :

A sentence of imprisonment in the territorial prison for any term less than for life,
suspends all the eivil rights of the person so sentenced, and forfeits all public offices
and all private trusts, anthority or power, during the term of such imprisonmént.

2 New York Revised Statutes, 101, Sec. 19, declares that

a sentence of imprisonment in the State prison for any term less than for life, sus-
pends all the civil rights of the person so sentenced . . . during the term of such
1mprlsonment ’

and the Court of Appeals of New York, in the case of Davis ». Duffie,
3 Keyes, 606, held that, under this provision, the service of legal process
upon a convmt in the State prison is regular and valid to confer juris-
diction; that the statute which ‘ suspends all the civil rights of the
person » sentenced to the State prison, does not suspend the rights of
others against him; that he may be sued, and the suit wgamst him may
be prosecrited to Judgn}fﬂ]b

The provision in the New York statute ‘is similar to the Oklahoma
law, and the interpretation of the provision by the Court of Appeals of
New York accords with sound reasoning. It would be strange indeed,
if a convict in a State prison should be exempt from ordinary proceed-
ings by action during his imprisonment.

The claim of Mrs. Skaggs to the land, independent of that of her
husband, can not be recognized, for the reason (if for no other reason)
that the preferred right of Murray as a snccessful contestant could not
be defeated by Mrs. Skaggs’s settlement acquired subsequent to the
initiation of his contest against McKenzie’s entry. Hodges et al. v.
Coleord, 24 L. D., 221; Hine ». Cliff, Id., 432,

. That the minor children of William Skaggs are not qualified to
_acquire title to public lands under the homestead laws is apparent. A
homestead entryman must be the head of a family, or a person who
. has arrived at the age of twenty one years. " Sec. 2289 of the Revised
“Statutes. : ' »

Your office decisions-denying the apphcatlon for a hearing are
affirmed.

On October 1, 1897, an apphemtlon to 1nte1vene was filed by Robelt
M. McKenzie, Wheleln it is-alleged, among other things,
that the petitioner employed an attorney of Washington, D. C., to appeal said case
to the Honorable Secretary of the Interior for the consideration of $50.00, $48.00 of
which was duly paid, and your petitioner rested in the assurance that said case was
duly appealed to your Honor, for your consideration, and he only learned that such-
was not the case by the letter mentioned in his affidavit, hereunto attached, dated

. Angust 4, 1897, and it was then for the first time that your petitioner learned that
his entry was canceled, on the 19th day of December, 189:), by direction of the Hon-
- orable Commissioner of the General Land Office.

12209—voL 26 3
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The record in the case of Skaggs and Murray ». McKenzie shows |
that an appeal was taken in behalf of MeKenzie from the decision of
your office, and that on September 7, 1895, the Department affirmed
said decision; that a motion for review was then filed in behalf of
‘McXenzie, which was denied by the Department on November 22, 1895,
and McKenzie's ently canceled by your office letter of December 19,
1895,

This motion being founded on a misstatement of the record, affords
no proper grounds for intervention. But Mrs. Skaggs’s affidavit of con-
test being dismissed, the motion, for that reason, is w1thout support.

The motion to intervene is dlsnnssed

RES JUDICATA—SUPERVISORY AUTHORITY-PREFERENCE RIGHT,

PARCHER v. GILLEN. -

The rule of res judicata as applied by the Department in determining whether a con-
test is Larred by prior proceedings, does not, as against the government and
third parties, place matters which might have been tried and determined upon
the same footing with those which have thus been disposed of.

‘While the legal title to land remains in the govermment the Secretary of the Interiox

" is charged with the supervisory authority and duty of determining its proper
disposition; and a ehange in the person holding the office of Secretary, does not
defeat or prevent a review or reversal in any instance where the Secretary
making the ruling, or rendering the decision, if still holding the office, would
be in duty bound to review and reverse his own act.

The preferred right of entry given to the successful contestant by the act of May
14, 1880, can not be held to extend to one, who, under another statutory enact-
ment, is disqualified and prohibited from entering the land involved,

Secretary Bliss to the Commissioner of the General Land Office, January
17, 1898.

This case involves the N 4 of the NW £ and lot 1 of Sec. 12, T. 39 N.,
R. 6 ., Wausau land district, Wlsconsm.

Mareh 10, 1894, John Gﬂlen made homestead entry No. 7121 of the
tract, and March 24, 1894, D, W, Parcher filed an affidavit of contest
against this entry alleging, among other things, that Gillen, in advance
of their being opened for settlement, entered and occupied the lands,
of which this tract is a part. A hearing was had; at which both par-
ties were present and introduced testimony, the receiver alone presid-
ing. A special agent was detailed to act in place of the register, who
was disqualified. While not present at the hearing, the special agent
duly considered the written transeription of the testimony and there-
after separate decisions were rendered, the receiver holding that the
charge of premature and unlawfnl entry was sustained by the evidence
and-the special agent holding that the charge was not sustained.

April 3, 1895, your office approving the decision of the receiver, sus-
tained Parcher’s contest and held Gillen’s. entry for = cancellation.
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Gillen appealed, and April 22, 1896 this. Department afﬁlmed your
office decision. (330 L, and R., 463, not reported.)

Motion for a review of the departmental decision was filed by Glllen,
the chief error assigned being stated therein as follows:

(1). In not holding that the case of ‘Gillen v. Beebe (16 I.. D., 306), upon a motion
for rehearing, was res adjudicata as to the question of whether or not Gillen was on
the land 'in dispute prior to December 20, 1890, as the application for rehearing in
that case was based upon this very point.

December 15, 1896 (23 L. D., 485), this Department revoked the
departmental deelswu of April 28 1896, dismissed Parcher’s contest,
and held Gillen’s entry intact, solely upon the ground fhat the deci-
sions in the case of Gillen v. Beebe (16 L. D., 306.and 279 L. and R.,
319) finally and conclusively adjudged that Gillen did not plematurely
or unlawfully enter upon the land in contest.

January 12, 1897, Parcher filed a petition asking a reconsideration
of this last decision of the Department and Gillen was duly notified.
Briefs by both parties were filed; and February 24, 1897, counsel on
both sides argued orally before the Department the questions involved
in the case. - My predecessor then concluded to defer action on said
petition and to permit his successor to decide it.

The whole case has been recently re:argued, both orally and in writ-
ing, and it is now before me for disposition.

The record shows the following facts:

. The tract in contest is part of the lands, commonly known as “ water
rezerve lands,” which were withdrawn from settlement and entry by
the President’s proclamation of April 5, 1881, and which were restored:
to settlement and entry under the homestead law, by the act of Con-
gress approved June 20, 1890 (28 Stat., 169). :

The third section of said act reads as follows:

Sec. 3. That no rights of any kind shall attach by reason of settlement or squat-
ting upon any of the lands hereinbefore described before the day on which such
lands shall be subject to homestead entry at the several land offices, and until said
lands are opened for settlement no person shall enter upon and occupy the same, and
any person violating this provision shall never be: permitted to enter any of said
lands or acquire any title thereto. This act shall take effect six months after its
approval by the President of the United States.

The act took effect December 20, 1890. The receiver, who saw the
witnesses and heard them tustlfy, your office, and the Department in
its first decision, all concurred in finding from the evidence that Gillen
unlawfully entered upon and occupied water reserve lands on December
19, 1890, and that he did this for the purpose of obtaining an advantage
in the settlement and entry thereof. The record has again been care-
fully examined and I am of opinion that this finding is fully sustained
by the evidence. Applied to.these facts the statute commands that
Gillen shall “never be permitted to enter any of said lands or acquire
any title thereto.” Smith ». Townsend (148 U. 8., 490).

- (zillen insists that by reason of the proceedings and the decisions in
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Gillen ». Beebe, first decided March 22, 1893, (16 L. D., 306), and reaf-
firmed February 12, 1894 (279 L. and R. Letter-press 319), it was finally
and conclusively adjudged that he did not enter upon and occupy said
lands in violation of the act aforesaid; and that Parcher and the United
States are bound by that adjudication, This claim of res judicate was
not made before the local office in the present contest but was urged
by Gillen upon his appeal to your office and again upon his further
appeal to the Department. Your office in its decision of April 3, 1895,
held that the matter was not res judicata and this holding was affirmed
by the departmental-decision of April 22, 1896, and was afterward with-
drawn and reversed by the departmental decision of December 15, 1896.
Upon the same récord and upon the same question these two depart-
mental decisions reached and announced opposite conelusions.

The facts in the case of Gillen v. Beebe will be briefly stated in order
that the apphcatlon of the contention made by Gillen and recognized
in the decision now under review, may be understood. Beebe had
made homestead enfry of a part of the lands now in question shortly
after 9 a. m., the hour of opening the lecal office, December 20, 1890,
being the day upon which the lands were opened to settlement. Gillen
subsequently made application to enter all the lands now in contro-
versy, alleging settlement between the hours of 12 and 1 a. m., Decem-
ber 20, 1890, and a hearing was had to determine the respective rights
of Gillen and Beebe to the lands claimed by both. The evidence was
brief and without conflict. The point of differeiice was one of law only.
Beebe contended bef01e the Jocal ofﬁ(,e that the portion of the statute
providing
that no rights of any kind shall attach by reason of settlement squatting upon any
of the lands hereinbefore described, before the day on which said lands shall be sub-
ject to homestead entry at the several land offices,
referred to the business day recognized in the practice.of the local office
and not to the calendar day. It was insisted by him that since the
Jocal office opened at 9 a. m., and since a homestead entry could not be
made until the local office did open, Congress intended to inhibit set-
tlement up fo the moment when the lands could be entered at the local
office according to its recognized hours for transacting business, and
that therefore Gillen’s settlement was premature and unlawful and could
not avail against Beebe’s entry. The local officers held that the statute
referred to the calendar day and not to the business day; that Gillen’s
settlement between the close of the calendar day of December 19, and
9 a. m., December 20, was not premature or unlawful, and that Gillen
had the prior and better claim. On appeal, your office affirmed the
decision of the local offiee in this respect and, on further appeal -the
Department reached a like decision.

Up to this time there had been no claim, and no intimation of any
claim, that Gillen. had entered upon water reserve lands prior to the

calendar day of December 20, Thus far, the c]alm of hig dlsquahﬁcatlon
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was based exclusively upon his admitted entry upon said lands between
the beginning of that calendar day and 9 o’clock in the forenoon
thereof. This statement of the very narrow issue tried and determined
respecting the qualifications of Gillen is given additional significance
when we consider the issue which was tried and determined in the
same case, respecting the qualifications of Samuel H. Norton, another
party thereto, who claimed settlement on the morning of December 20,
upon a part of the lands included in Beebe’s homestead entry. At the
hearing speeial inquiry was made to show that Norton had in fact
entered upon water reserve lands on December 19, for the purpose of
examining the land and selecting that which he desired. This fact was
distinetly pointed out in the briefs filed and it was earnestly insisted
that by reason thereof Norton was wholly disqualified to make entry
of any of said lands. While the conténtion was not recognized in the
decision of the local office or in that of your office, it was reasserted in
the briefs and the departmental decision discussed the matter atlength
and expressly held Norton was disgualified by such premature and
unlawful entry. The fact that Norton’s disqualification resulting from
what he did before the calendar day of December 20, was made the
subject of inquiry at the hearing, was insisted upon in briefs of' coun-
gel, and was determined in the departmental decision, when contrasted
with the fact that there was. no such inquiry, insistence or decision
relating to Gillen, demonstrates that the question .of the latter’s enter-
ing upon such lands before the calendar day of December 20, and his
consequent disqualification, was not tried or determined in that case.

Beebe thereafter filed a motion for rehearing, alleging that he had
recently been informed that Gillen had entered upon and occupied water
reserve lands upon December 19; in violation o6f the statute and that
he had also recently discovered several witnesses who would so testify.
The names of the witnesses were given and their affidavits filed.
Counter-affidavits were filed upon the part of Gillen and in passing
upon the motion the department held (279 L. and R., 319): '
amnew trial will not be granted on the ground of newly discovered evidence unless
such evidence is of that character to necessarily cause the t./ria»l court to arrive at a
different conclusion. It is not shown to my satisfaction that the newly discovered
evidence of Becbe wounld necessarily have that effect in the case at ba¥, especially in
- view of the fact that sueh evidence would all be contradicted by witnesses callul by
Gillen, judging from the affidavits now before me.

Hilliard ». Lutz (22 L. D., 324; on review, 23 L. D., 400) is a case quite
similar to the one now nunder discussion. There, Lutz, on the ground of
settlement in the early morning of December 20, had successfully con-
tested a homestead entry made by another upon water reserve lands
immediately following the opening of the local office, and as the result
of such contest was himsclf permitted to make homestead entry thereof,
Later Lutz’s entry was contested. by a third party on the ground of
- premature entry on December 19, as in this case, and when this second
case reached the Department it was contended that the gquestion of
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Lutz’s qualifications was determined in the first contest and could not
be made the subject of further inquiry. The Department held:

It is obvious that strictly speaking, any question involved in the present contest
is not res judicala Ly reason of having been decided in a former contest to which the
contestant herein was not a party, as one of the essential elements of res judicata,
viz., identity of parties, is wanting. However, the Department in order to prevent
‘useless litigation has adopted the rumle that an issue once tried and determined
can not be made the basis of a second contest: If then the question as to whether
or not Lutz is disqualified by reason of having entered upon water reserve lands
prior to the legal hour of opening has been passed upon in a former contest, that
‘question can not again be rajsed; butif it has not heretofore been ﬁ(lJudlmted then
it is still a proper subject of investigation.

The history of the first contest is then recited whereby it appears
‘that Lutz’s qualifications were not in anhy manner questioned.in the
first contest except by a motion for a rehearing, which was denied.
The decision proceeds: h

It must be clear from what has been said above that the question as to whether

or not Lutz is disqualified by reason of having entered upon water reserve lands
_prior to the legal hour of opening is not an ““issue once fried and determined.” There
has never been a trial upon that point prior to the present contest, nor did the
Departinent in the former contest decide that Lutz wasnot disqualified. The quali-
fications of Lutz were not in issue in the former contest, and the fact that the
Department declined upon goed and -sufficient grounds to remarid the case in order
that testimony might e taken upon that point is no b‘u to a subsequent contest in
which that issue is properly raised.

The motion for rehearing alleging disqualification of the contestant
on account of his going upon the land on December 19, was common
to both cases. The qualifications of Lutz were not questioned at all
‘at the hearing in the first contest. Gillen’s qualifications, however,
were made the subject of inquiry at the hearing in the Beebe contest,
‘but that inquiry was confined to the legal effect of his entering upon
the land on Deeember 20, and prior to 9 a. m. thereof. The difference
in the two cases is not such as to prevent the application to this case
of the ruling in Hilliard ». Lutz. The most that ean be said of either
case is that in the first contest the disqualification of the contestant if
known and proved by the contestee, would have defeated the contest.
Since settlement by one prohibited or disqualified from acquiring any
right or title to the -land is unavailing and confers no right of entry
upon such settler, it follows that where the sole ground of a contest is
the prior settlement of the contestant his disqualification may be suc-
cessfully interposed as a defense to the contest; but if the contestee
admits the qualifications of the contestantor falls to take issue thereon,
the government and third parties are not thereby precluded from
asserting such disqualification. The rule of res judicata, as applied in
the Departmeunt, does not, as against the government and third parties,
- place maftters which mlght have been tried and determined upon the
same footing with those which have been tried and determined. It
results that the question of Gillen’s disqualification by reason of having
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entered upon water reserve lands on December 19, was not tried and
determined in the case of Beebe . Gillen, and the decision therein did
not preclude at rial and determination of that question in this case.

It is urged by Dboth parties that one Secretary of the Interior is
without jurisdiction or authority to review and reverse, upon the same
tecord, a decision of a preceding Secletary, the contestant insisting
that the decision of April 2, 1896, by Secretary Smith, was not subject
to review and reversal by Secretary I'rancis, and the contestee main-
taining that the decision of December 15, 1896, by Secretary Francis is
not subject to review and'reversal by the present Secretary. If it is
literally true that a ruling by one Secretary can not be reviewed and
reversed, upon the same record, by a succeeding Secretary, then the

_decision of Secretary Smith is now the decision of the Department in
this case, and the decision by Secretary Franecis is void because with-
out jurisdiction or authority. The record at the time of the decision by
Secretary Smith is the record now; there have been no changes. To
avoid the application of this contention to the decision by Secretary
Smith, contestee calls attention to the fact that a motion for review
thereof was seasonably filed by him, and refers to the Rules of Prac-
tice, wherein provision is made for the filing of such motions. The
authovity of the Secretary of the Interior is fixed by law and not by
rules of practice of his own or his predecessor’s making. This authority
is conferred for the public good and its exercise is a duty pertaining to
his official station. Any act of his would be impotent to either divest
him of that power or to relieve him of that duty. The rules adopted
and promulgated from time to time are iritended to regulate and pro-
vide for the orderly transaction and dispatch of the public business by

~law placed under his direction and supervision, and do not attempt to

" surrender any lawful authority or to avoid any official duty. This is

plainly recognized by the rules nowin force, which, as a matter of pre-
caution rather than of necessity, contain the following express reser-
vation in the order for their promulgation, viz.:

- Noue of said rules shall be construed to deprive the Secretary of the Interior of
the exercise of the directory and supervisory powers conferred upon him by law.

The Revised Statutes of the United States contain the followmg
provisions:

Sec. 441, The Secrebary of the Interior is charged with the supervision of public'

business relating to the following subjects:
® * # * ® . % *®

Second, The public lands, including mines.

Sec. 453. The Commissioner of the General Land Office shall perform, under the
direction of the Secretary of the Interior, all executive duties appertaining to the
surveying and sale of the public lands of the United States, or in anywise respecting
such public lands, and, also, such as relate to private claims of land, and the issuing
of patents for all agents [grants] of land under the authority of the government.
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Sec. 2478, The Commissioner of the General Land Office; under the direction of the
Secvetary of the Iuterior, is -authorized to enforee and carry into execution, by
appropriate regulations, every part of the provisions of this title [public lands]
not otherwise specially provided for.

In Knight ». United States Land Association (142 U. 8., 161, 177,178,
181), in eonstruing these sections and discussing the jurisdiction and
power of the Secretary of the Interior over proceedings for the d1spo-
" sition of public lands, the court said:

The phrase, ‘under the du‘eotmn of the Secretary of the Interior,” as used in these
sections of the statutes, is not meaningless, but was intended as an expression in
general terms of the power of the Secretary to supervise and countrol the extensive
operations of the Land Department of which he is the head. It means that, in the
important maiters relating to the sale and disposition of the pnblic domain, the sur-
veying of private land claims‘aud the issuing of patents thereon, and the adminis-.
tration of the trusts devolving upon the government, by reason of the laws of Con-
gress or under treaty stipulations, respecting the public domain, the Secretary of
the Interior is the supervising agent of the government to do justice to all claimants
and preserve the rights of the people of the United States.

The rules prescrlbed are designed to facilitate the department in the dispatch of
business, not to defeat the supervision of the Secretary. - For example, if, when a
patent is-about to issue, the Secretary should discover a fatal defect in the proceed-
ings, or that by reason of some newly ascerfained faect the patent, if issued, would
have to be annulled, and that it wounld be his duty to ask the Attorney-General to
institute proceedings for its annulment, it .would bardly be seriously contended that
the Secretary might not interfere and prevent the execution of the patent. He could
not be obliged to sit quietly and allow a proceeding to be consummated which it
would be 1mmechate]y his duty to ask the Attorney-General to take measures to.
annul

The Secretary is the guardian of the people of the United States over the public
lands. The obligations of his oath of office oblige him to see that the law is carried
out, and that none of the public domain is wasted or is disposed of to a party not
entitled to it. He represents the government which is a party in interest in every
case involving the survey and disposal of the public lands, "

.- In United States ». Schurz (102 U. S., 378, 402), the court, in referring
to the authority of the officers of the land department, held:

From the very nature of the functions performed by these officers, and from the
fact that a transfer of the title from the United States to another owner follows
their favorable action, it must result that at some stage or other of the proceedings
their authority in the matter ceases.

It is equally clear that this period is, at the latest, precisely when the last act in
the series essential to the transfer of title has been performed. Whenever this talkes
place, the land has ceased to be the land of the government; or, to speak in tech-
nical language, the legal title Las passed from the government, and the power of
these officers to deal with it has also passed away.

In New Orleans ». Paine (141 U. 8., 261, 266), in dlscussmg the saine
subject, the court says:
Until the matter is elosed by final action, the proceedings of an officer of a depart-

ment are as mueh open to review or reversal by himself, or his successor, as are the
" interlocutory decrees of a court open to review upon the final hearing.
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In Michigan Land and Lumber Co. v. Rust (168 U. 8., —), the supreme
court in again passing upon the jurisdiction of the Department said:

It is, of course, not plctcnded that when an eqmtable title has passed the land
department has power to arbitrarily destroy that equitable title, It has jurisdie-
tion, however, after proper notice to the party claiming such equitable title, and
upon-a hearing, to determine the guestion whether or not such title has passed.
(Cornelius v. Kessel, 128 U. 8., 456; Orchard ». Alexander, 157 U. 8., 372, 383; Parsons
. Venzke, 164.U. 8., 89.) In other words, the power of the department to inquire
into the extent and validity of the rights elaimed against the government does not
cease until the legal title has passed. '

A consideration of these decisions interpreting the statutes defining
the aunthority and duties of the officers of the land department, clearly
demounstrates that so long as the legal title remains in the government
the lands are public within the meaning of those statutes and the
laws under which such lands are claimed, or are being acquired, arein
process of administration under the superVISlon and direction of the
Secretary of the Interior.

The legal title to the land embraced in Gillen’s homestead entry
remains in the United States, and Gillen, upon due notice and after a
full hearing, is shown to be prohibited from acquiring title thereto. If
this entry remains intact and o patent is issued thereon, a direct viola-
tion of a plain provision of the land laws will receive official sanction
and approval, the rights of the people of the United States will not be
preserved, and a proceeding fatally defective will be consummated by
the passing of the government title to one expressly prohibited from
acquiring it. Jurisdietion and authority to apply the law to these facts
and prevent this unlawful aequisition of public lands certainly exists -
somewhere, and if so it-is possessed by the courts or the land depart-
ment. That the courts are without snch jurisdiction while the legal
title is in the United States is tully shown in United States v. Schurz,
supra, where at page 395 the court says: ‘

The constitution of the United States declares that Coungress shall have power fo
dispose of and malke all needful rules and regulations respecting the territory and
other property belonging to the United States, - Under this provision the sale of the
public lands was placed Ly statute under the control-of the Secretary of the Interior.
To aid him in fthe performance of this duty, a bureau was created, at the head of
which is the Commissioner of the General Land-Office, with many subordinaies.
To them, as a special tribunal, Congress confided the execution of the laws which
regulate the surveying, the selling, and the general care of these lands.

Congress has also enacted a system of laws by which rights to these lands may be
“acquired, and the title of the government conveyed to the citizen. This court has
~'with a stfong hand upheld the doctrine that so long as the legal title to these lands -

remained in the United States, and the proceedings for acquiring it were as.yet
in fieri, the courts would not interfere to control the exercise of the power thus
vested in that tribunal. To that docirine we still adhere.

The holding thus announced bas been frequently repeated by the

supreme court and is too well established to admit of any question.
A suit by the United States against this entrymun to recover. the
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legal title to this land ean not now be maintained because the govern-
ment can not recover a title which it has not lost, and because the
entryman can not-be compelled to restore a title: which he does not
possess. A suit by the United States to determine whether the entry-
man has acquired an equitable title would be equally unsnceessful for
the reason that the authority of the land department over proceedings
to acquire title to public lands is exclusive and that authority extends
to determining whether or not an equitable title has passed and con-
" tinues until the government has parted with the legal title. (United
States v. Schurz, supra, and Michigan Land & Lumber Co. ». Rust,
supra.y ' :

If the contention under consideration is sound, it follows that during
the period intervening between the decision of Secretary Smith or
Secretary Francis and the issuance of patent, there is a hiatus during
which jurisdiction does not exist anywhere; and that the land depart-
ment must knowingly issue a patent to a disqualified entryman as a
condition precedent to any proceeding to declare him disqualified and
not entitled to such patent. It is not believed that a contention which
leads to such an anomalous and unreasonable resuit finds support in
either statutes or judicial decisions. There is no claim that the conten-
tion finds support in any statutory provision, and the only judicial
-decisions cited in support thereof (United States v. Stone, 2 Wall., 525;
Mullen ». United States, 118 U. 8., 271; Noble ». Union River Logging
Co., 147 U. 8., 165) are cases in whiech, after the legal title had passed
from the government the Secretary of the Interior, erroneously assuming
that the land was still within the jurisdiction of the land department,
attempted to revoke the patent or otherinstrument of conveyance. - It
was held that this was a judieial act and required the judgment of a
court. This would have equally followed if there had been no change
of secretary, (Moore v. Robbins, 96 U. 8., 530) and it is not in conflict
with the ruling in the other cases to which reference has been made.
The true rule drawn from an examination of all of the authorities is
that the jurisdiction of the land department ceases where the jurisdic-
tion of the courts commenge, viz: when the legal title passes, and that
there is no hiatus between the termination of the one and the beginning
of the other. Under this rule the land will always be within a juris-
diction which can administer the law and protect both public and
private rights. - '

The office of the Secretary of the Interior is a continuning one. Its
incumbents come and go but the office remains. The powers and duties
of the office are impersonal, and operate uniformly at all times and
upon all controversies without reference to who may be exercising those
powers or perforining those duties. A change in the person holding
the office does not authorize, and should not invite, a review or reversal
of prior rulings or decisions; and neither does such change prevent or
defeat a review or reversal in any instance where the Secretary making

‘the ruling or rendering the decision, if still in office, wonld be in duty
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bound to review and reverse his own act. Administrative reasons as
well as the principles of common justice require that a secretary shounld
not disturb or reverse -prior rulings or. deecisions, except where it is
affirmatively shown that manifest injustice has been done or the law
clearly misapplied; but this is equally true of his own rulings and
decisions, and is not limited to those of his predecessor.

So long as the legal title remains in the government the Secretary of
the Interior, whoever he may be, is charged with the duty of seeing
that the land is disposed of only according to law. The issuance of a
patent is the final act and decision in that disposition and with it and

not before does the supervisory power and duty of the Secretary cease.

“The departmental decision of December 15, 1896, herein is recalled

and vacated, and the former departmental decision of April 22, 1896,
affirming your office decision of April 3, 1895, 1s adhered to, subject to
the following modification:

- By the act of May 14, 1880 (21 Stat. 140) a contestant procuring the
cancellation of a homebtead entry is given a preference right of entry
of the land thereby relieved from entry, but this statute is to be con-
strued and administered in harmony with others relating to the dis-
posal of the public lands and can not be held to confer such préference
right upon one who is by another aet prohibited and disqualified from
making entry of such land. Here it appears by the testimony of the

- contestant, Parcher, that he, like Gillen, entered upon these water
reserve lands December 19th, during the prohibited period for the pur-
pose of selecting. a tract for entry and gaining an advantage over others
in the settlement and entry thereof. Using the language of the stat-
ute, it follows that he ¢“shall never be permitted to enter any of said
lands or acquire any title thereto.” Being prohibited from making
. entry he'is equally excluded from the preference right.of entry, other-
wise given to successtul contestants.

Gillen’s entry is hereby canceled, Parcher is denied any p1efelence
right, and the Jaud will be held subject to entry by the first qualified
applicant. .

Prepared and approved by

WiILLIS VAN DEVANTER,
~ Assistant Attorney General.

RAILROAD GRANT——RESERVATION—INDIAN TANDS.
NORTHERN PAciFic B. R. Co. v. MAGLAY,

Lands in the Bitter Root valley above the Loo-Lo Fork, included in the reservation
made by the treaty of 1855, and surveyed under section 2, act’ of June 5, 1872,
are excepted from the grant to the Northern Pacific.

Secretary Bliss to the Commissioner of the General Land Office, January

(W.V.D) 17, 1898. (J. L. M’C.)

Your office, on August 30, 1893, rendered a decision in the case of
- the Northern Pacific Railroad Company v. Samuel Maclay, involving
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the N. }of the NE. £ and the N.  of NW. 1 of Sec.11,T.11 N,, R. 20 W,
Missoula land distriet, Montana.

The land described is situated in the valley of the Bitter Root river,
above the Loo-lo Fork. Said decision held Maclay’s pre-emption entry
for approval, and rejected the claim of the railroad company.

On June 17, 1895, the Department affirmed said decision of your
office. ‘

On June 29, 1895, counsel for the railroad company filed a motion for
review, which your office transmitted by letter of July 3, 1895.

The principal ground of said motion for review was that ¢ the gques-
tion of the right of the company to lands thus sitnated being” then.
‘“before the United States supreme conrt for determination in the case
of the company ». Maclay, No. 762, it was error to decide the same
before the court rendered its decision.” '

The case was brought before the United States supreme court from
the circuit eourt of appeals, ninth cirenit. The latter court held that
-the tract, in countroversy, and others similarly situated (in the Bitter
Root valley, above the Loo-lo Fork), were not granted to the Northern
Pacific Railroad Company.  (See 61 Federal Reporter, 554).

Action upon said motion for review has been suspended by the
Department pending a decision by the supreme court in said case.

The Department is now in receipt of a communication from counsel
for the company, in which they state that said company have deter-
mined to withdraw their appeal to the United States supreme court in
the Maclay case; and they suggest that it will not be necessary longer

to continue the suspension of said Bitter Root valley cases, In fact, it -

is within the knowledge of the Department that said appeal has actu-
ally been withdrawn. , ;

The land here in controversy is within the lands surveyed under the .
second section of the act of June 5, 1872 (17 Stat.,226-7), and is a part
of the reservation made by the treaty of 1855—being in “the Bitter-
Root valley above the Loo-lo fork”—and is therefore excepted from the
grant to the railroad company. (61 Fed. Rep., 554.) The railroad com-

- pany has now abandoned all claim to lands embraced within the survey
under the act of 1872, supra, and any suspension heretofore existing of
lands within that survey is withdrawn.

No reason appears why the departmental decision (of June 17, 1895,)
heretofore rendered should be disturhed.

The motion for review is therefore denied.

INDIAN LANDS—LEASE—ACT OF JUNE 7 , 1897,
Rep CLIFF RESERVATION.

Under a patent for Indian lands that conbains a provision, authorized by treaty,
that the lands so conveyed shall not be alienated or leased without the consent
of the President, & lease is ineffective until approved by the President.
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The provisions of the act of June 7, 1897, relative to leases of Indian lands, are
applicable only to allotments made. under the act of February 8, 1887, or other
acts of Congress, where the title in fee has not passed to the allottes, and do
not inelude a lease executed by the heirs of an Indian patentee to whom title
has passed in accordance with treaty provisiens. .

Asszstant Attorney- General Van Devanter to the Secretary of the Interior,
Janvary 17, 1898, ‘ , (H. Gr )

Your reference of January 6, 1898, of the letter of the Commissioner
of Indian Affairs, bearing date January 4, 1898 (Land 52463-1897,
- 52693-1897), for an opinion upon the questions therein submitted, has

been under consideration, and I have the honor to present her ew1th my
views thereon.-

It appears from this communieation that, under depart,ment-al author-
ity, sealed proposals were invited for the purchase of all the merchant-
able timber upon the Red Cliff Indian reservation, in Bayfield county,
‘Wiscousin, to the extent, approximately, of one hundred wmillion feet.
The successful bidder was required to erect a mill within the limits of

. such reservation, of suitable capacity for the manufacture of not less
than ten million feet of lumber annually, of timber to be purchased '

. from the allottees or patentees thereon, and it seems, therefore, that
the duration of the contract might extend to the period of ten years.

In the bhid of Mr. Frederick L. Gilbert, which was accepted by the
Department on September 23, 1897, there was a condition that the gov-
ernment shall furnish him with a mill site on the reservation, free of
cost, and in the official report of that date, submitting such bid for the
consideration of the Department, it was indicated that this condition
could not be complied with, as the reservation land, with the exception
of a very small tract, had been allotted in severalty or patented to the
Indians, but the acting agent at the La Pointe Agency had advised
the office of Indian Affairs that the Indians of the reservation would
willingly furnish a mill site thereon, and that there would be no diffi- .
culty in that respect. Thereafter, and on October 25, 1897, a lease
was executed by and between Mr. Gilbert and the heirs of Henry Buf-
falo, a Chippewa Indian, deceased, for lot 2 of section 31, in township
51 north, of range 3 west, on the Red Oliff reservation, Wisconsin,
containing 61.58 acres, for the term of ten years from the date thereof,
at an annual rental of two hundred dollars, payable annually in
advance. It has since been determined by the Red Cliff Indian busi-

- mess committee that the lessors are the only heirs of the deeedent pat-
entee for said lands.

The lease pr0v1des that it shall be vahd and binding on]y after the
approval of the Secretary of the Interior.

The Commissioner of Indian Affairs states that in view of the situa-
tion and the necessities of the case, he is of the opinion that the inter-
ests of the Chippewa Indians of the Red Cliff reservation would be
subserved by the approval of the lease, and that the rental of the
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‘demised premises, at two hundred dollars per annum, which is some-
thing over three dollars per acre, appears to be adequate and beneficial
to the lessors.

He also suggests that the lease shou]d be approved by the Secretary
of the Interior, as it so provides in termns, and also by the President,
as required by the freaty and preseribed by the patent.

_The allotments or assignments to the Red Cliff Indians were patented
under the third article of the treaty with the Chippewa Indians, con-
eluded on September 30,1854 (10 Stat., 1109), which authorizes the
President, from time to time, at his diseretion, to. cause the whole or
any part of the reservation, set apart by the treaty, to be surveyed,
and to assign to each head of a family, or single person over twenty-
one years, eighty acres of land for his “or their” separate use, and in
his discretion, as fast as the occupants of the reservations become’
capable of transacting their own affairs, to issue patents therefor to
such oceupants ¢ with such restrictions of the power of alienation as
he may see fit to impose.”

The patents issued in conformity with this stlpula,tlon of the treaty,
the form of which is submitted in the letter of the Commissioner of
Indian Affairs, convey the title in fee simple of the allotted portions
of the reservation to the several allottees and patentees, subject to the -
stipulation that the patentees and their heirs shall not sell, lease or in
any manner alienate the tracts allotted and patented to them without
the consent of the President of the United States.

The lease is ineffective without the consent of the President, as h1s.
appr oval is a condition precedent to its validity, under the reservation
in the patent, which is expressly authorized by the terms of the treaty.
It should be submitted to him, with your approval thereon endorsed, if
you should determine that such recommendation should be made.

The lessee desires an authoritative ruling of this Department upon
the validity of the term of the lease, which is ten years, in view of recent
legislation of Congress as embodiéd in the lndian appropriation act,
approved .June 7, 1897 (30 Stat., 85), wherein it is provided that
whenever it shall be made to appear to the Secretary of the Interior that by reason
of age or disability any allottee of Indian lands under this or former acts of Con-
gress can not personally and with benefit to himself ocsupy or improve his allotment
or any part thereof the same may be leased, in the discretion of the Secretary, upon
such terms, regulations and conditions as shall be prescribed by -him, for a ferm not
exceeding three years for farming and grazing purposes, or five years for mining or
business purposes.

The Commissioner intimates that this provision does not apply to the
lease submitted in his communication, as the allotments were made to
the Indians on the Red Cliff reservation, and patents issued thereforin
fee, under the terms of the third article of the treaty with the Indians
of such reservation, prior to the legislation on the subject of leasing
lands allotted in severalty to reservation or tribal Indians and that the
sole proviso or condition in such patents is that none of the land shall
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be sold, leased or in any manner alienated without the consent. of the
Pres1dent

It is clear that the lease does not fall within the provisions of this
act. The legislation has reference to allotments, made under the act of
February 8, 1887 (24 Stat., 388), or other acts of Congress, where the
title in fee has not passed to the allottees and does not embrace cases
like the one at bar, where the title in fee has passed from the United
States to the allottee. ‘

The term of a lease permitted undel the act of June 7, 1897, for busi-
‘ness purposes, can not exceed five years, and this hmxtatlon as to the
term of the lease is not the only limitation, as the Indian lessor must
be one who by reason of age or disability ¢an not personally and with -
benefit to himself occupy or improve his allotment or any part thereof.
If this statute operates in a case like the one now under consideration,
the lease would be subject to attack, not only because the term-of the
lease extends beyond the statutory limitation of five years, but for the
further reason that there is no showing that the lessors are, on account
of age or disability, unable to successfully occupy or improve the allot-
ment of their ancestor.

But the statute does not apply to the case at bar. The Indian lessors
are not allottees or heirs of an allottee. - They are not occupying the
position of heirs of an “allottee of Indian lands” under any act of
Congress, but are heirs of a patentee, whose patent was issued not by
authority of an act of Congress, but pursuant to the terms of a treaty.
The provisions of such treaty have not been abrogated by the act of
Congress referred to, nor by any act of Congress.  The statute men-
tioned—that of June 7, 1897 (30 Stat., 85)—is a reiteration of the policy
- of Congress relating to leases of Indian allotments in severalty, and
its language is similar to antecedent legislation enacted as supplemen-
tary to the act of February 8, 1887, allotting lands in severalty to cer-
tain reservation Indians (24 Stat., 388; 28 Stat., 304, 900; 29 Stat., 340).
It had reference to allotments where the title remains in the United
States in trust for the Indians, for the statutory period, or for such
additional period as the President may, by virtue of an allotment stat-
ute, impose; it has no application to a lease like the one submitted,
executed by the heirs of an Indian patentee to whom the title has
passed from the United States-by a patent issued under the solemn
provisions of a treaty.

The prohibition-of alienation, under the terms of the treaty, is one
which the President has seen “fit to impose,” using the langunage of
the treaty, and is expressed in the patents which convey the title in
fee, issued to the Chippewa Indians residing on the Red Cliff Indian
reservation, and who are those with whom the treaty was made and
whose rights are secured thereby. Itinhibits the Indian patentee from
selling, leasing, or'in any manner alienating his lands without the con-
sent of the President. While this is a provision in restraint of aliena-
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tion it necessarily implies that the patentee has the power to sell, lease,
‘and convey the lands patented with the consent of the President.

- T have, therefore, to advise that, in my opinion, the lease submitted
- will be valid upon the approval of the President. The lease is also by
its own terms conditioned upon your approval.’

If it receives the joint approval of the President and of the Secretary
of the Interior, it will, in my opinion, be valid.
Approved January 17, 1898,
C. N. Buiss, Secretary.

JACKSON ET AL. v. GARRETT.

Motion for rehearing denied by Secretary Bliss, January 17, 1898.
See 25 L. D., 273,

RAILROAD GRANT—INDEMN. ITY—FORFEITED LANDS.
UnioN OirL COMPANY.

The order of November 22, 1897, suspending action 1elat1ve to the right of the South
ern Pacific Company to make indemnity selections within the forfeited primary
limits of the Atlantic and Pacific grant, revoked, and directions given with respeet
to the disposition of lands in said limits. -

. Secretary Bliss to the Commissioner of the General Land Office, Januwary
(WL V. Dy 18, 1898. (F. W. C)

November 22, 1897, the Department, on the application of the South-
ern Pacific Railroad Company, issued an order (25 L. D., 393), directing
“your office to suspend action upon that part of departmental decision of
November 6, 1897, on review (25 L. D., 351), relating to the question of
the right of the Southern Pacific Railroad Company to make indemnity
.selections within the forfeited primary limits of the Atlantic and Pacific
grant. The purpose of this order of suspension was to withhold action
upon that particular portion of said departmental decision of Novem-
ber 6, 1897, during the pendency, in the supreme court, of proceedings
to obtain a rehearing and reconsideration of a prior decision therein,

upon which the departmental decision now in question was based.
Since the issuance of said order of suspension the Sounthern Pacifie
Railroad Company has presented to the supreme court its petition for

rehearing in the case named and that petition has been considered and = .

denied, so that the decision of the court cited in the departmental
decision has now become final. The said order of suspension of No-
vember 22, 1897, is hereby revoked and the application of the Southern .
Pacific Railroad Company, which was therein treated as a motion for
re-review, is hereby denied.

. In so far as departmental letter “of November 8, 1893, 111 answer to
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. your office letter of .October 25, 1893, operated -to defer the opening to
‘entry of the lands embraced in what was then known as suit No. 184 -
(which is the one recently decided in the supreme court, as hereinbefore
stated) it is herebyrecalled,and you will proceed as theretofore directed
in departmental letter of July 15, 1893, relating to these lands.

SECOND CONTEST—RES JUDICATA—~JURISDICEION.

SEIXAS ». GLAZIER.

A second contest, or second hearing on the same charge is rarely permitted, but the
' mere fact that a charge against an entry has formed the basis of a contest, which
failed for want of sufficient proof, will not, in itself, preclude the Land Depart-
ment from further consideration of the same matter, if the legal title to the
land still remains in the government, and it is made to clearly appear that
adherence to the former finding, or decision, will lead to the patenting of public
" land in violation of express provisions of law.,

Secretary Bliss to the Commissioner of the General Land Office, January
(W.V.D.)- , 17, 1898. , - (W.A.E)

The Department is in receipt of your office letter of May 11, 1897,
returning, with evidence of service, the motion for review, entertained
April 24, 1897, of departmental decision of January 30, 1897, in the
case of I‘lorla,n Seizas 9. Henry E. Glazier, involving the NW. 1 of Sec.
11, T.19 N., R. 2 W., Guthrie, Oklahoma, land district.

The hlstory of the case, briefly stated, is as follows:

On May 3, 1889, Glazier filed soldier’s declaratory statement for the
above descubed tract upon which he made homestead enfry on ()cto-
ber 2, 1889,

011 August 3, 1891, Seixas filed affidavit of contest allegmo“ that
Glazier had made sald entry for and in behalf of the Cherokee Land.
“and Investment Company, and for.its use and benefit; and that the
entryman has never established his residence upon sald tract.

A hearing was duly had and resulted in a decision by the local
officers in favor of the defendant. ,

On appeal, your office affirmed the action of the register and receiver,
and on further appeal the Department on July 2, 1894, affirmed the
decision of your office and dismissed the contest.

On May 27, 1895, Glazier, after due publication, subnntted final
proof in support of his entry; and on the same day Seixas filed a pro-
test against the acceptance of said proof, alleging that ’
the said Henry E. Glazier entered said land as a homestead for the use and benefit
of the Cherokee Land and Investment Company, of which said Glazier was the
President, and that the improvements made by said Henry E. Glazier, or caused to
be made by him, or pretended to be made by him, were in fact made or caused to be

made by the said Cherokee Land and Investment Company for their use and benefit.
12209—vo1. 26
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- With this protest Seixas filed certain papers as follows:

First, an alleged copy of a contraet, entered into on the first day of
August, 1889, between twelve persons therein named, of whom Henry
E. Glazier was one, associating themselves together into a company for
the purpose of locating and building a town or eity in Oklahoma, to be
known as Cherokee City, Three tracts are named as part of the capi-
tal of said company, the tract in eontroversy being one. Henry E.
Glazier is named as president of the eompany for the first six months
after its organization.

Second, an alleged copy of a report made to the members of the com-
pany by (:rlamer, on January 24, 1890, in which he details the work
done and expenditures made on behalf of the company, upon the tract

- in controversy, as well as upon the other tracts.

Seixas further alleged in an affidavit attached to his p1 otest that
d_urmg the trial of his contest against Glazier’s entry he used every
effort toprove the existence of thecontract above referred to, but through
perjury and misrepresentation, the said Henry E. Glazier succeeded in
producing a preponderance of the evidence to the contrary; that affiant
is informed and has good reason to believe that during the month of
J anuai‘y, 1894, his attorneys succeeded in procuring a copy of said con-
* traet, and of a report, which copies are attached to his protest and
made a part thereof; -that he believes he can produce the original report.
- The local officers refused to reopen the question as to whether Glazier
"had made this entry for his own use and benefit, or for the use and ben-
_ efit of the Cherokee Land and Investment Company, on the ground that
that matter had been adjudicated and determined by final decision of
the Department. Seixas was, however, permitted to eross-examine the
entryman and his witnesses on the questions of residence, improve-
ments, ete.

. On June 26, 1895, the local officers dismissed the protest and approved
-the final proof, whereupon Seixas appealed to your office, which, by
letter of April 18, 1896, affirmed the action of the register and receiver.. .

‘On further a,ppeal the Department, on Jannary 30, 1897, afﬁrmed
the action of your office, on the ground that the questlon attempted to
be raised by the protestant is res judicata. :

- Motion for review of said departmental decision was filed and enter-
tained; as above stated, and is now here for consideration.

On June 25, 1897, subsequent to the filing of the motion for review, -
the attorneys for- Selxas forwarded to.the Department what purports
to be the original report made by Glazier to the members of the com-
pany on January 24, 1890.  The identity of this report is sworn to.

That part of the report ma,terml to the present mqmry reads as
follows: S e :

“ I have the honor o submit thls my report as p1es1dent ‘of your syndlcate showmg
'brleﬂy the actwn a,nd dlsposwmn of your matters entrusted to my care. |

I have further to report that I have expended the follow,mg sums in. 1mp176{ring the

north west quarter Sect. 19-12-2 W, filed on by the writer.
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THLIDE 86 - <« o oo e e [ $16.00
To quiet title ...... S e ieeaieaaeas 25.00
To breaking out 46 acres ................. S s 95.00
Breaking out fire guards. Plotectlng timber.......... .. i 5. 00
Paid for fence posts. - o....:........... S P - 13,00 -
Foundation for house ........._.... e e eeeieeeiiesieaas oo 12,00
Paid for fence Wire and SbaPles . ... oceeouencrieiamman i et i e e 74.25
Lumber, windows, doors for house ... ... . ...l 79.50
Laboron house - ... . .. i e e e ieeeaan o 20.70
Hardware for house. ... ... e e - 875 .
Setting posts and stretehing wire - ... .. . ... ii.o.s e 8.00
Fle 0T HOUSE « o e vie e e cee cecaes e e et [ .. 650
Paid for surveying, Doard, &C - .. weemmneomoan ccn e e i as 95. 00
Cost me 20.00 for transportation for my daughter in supportmg homestead
1 3 22. 50
$485. 20

These figures does not include anything for my own time and services. I have
spent eight months time performing-all kinds of labor necessary for the interests of
the company and by so doing neglected my own business, sacrificing and losing not
less than $2000, but as this is not a matter of charge, I will only add that in all ages
and countries the laborer is worthy.of his hire. My services were reasonably worth
for the nine months $900.00. : ‘

£ *

To this I have also lost my further right to use my homestead entry and advantage
of service in the army, which is worth several hundred dollars. You will readily

gee that I have met all expenditures, includifig board bills, surveying, and in pro~ - -

tecting interests of company. The North West Quarter 11-19-2 W., on-which I have
filed, ought to be reasonably worth $3000.00 or will be worth that without much
more additional expense, and will increase in value yearly.

"The record in the original contest between Seixas and Glazier has
been called for and examined for the purpose of throwing light on the
present protest and enabling the Départment to arrive at a satisfactory
conelusion.

It appears that at the original hearing the attorneys for Seixas intro-
duced the contract above referred to, and that the same was identified
by Glazier as well as by other members of the company. The attorneys
then asked that the contract be copied into the record, which was
done. The original, that is, the paper identified by Glazier and others,
is not found with the reecord, and was apparently not-filed, the attor-
neys for Seixas seemingly relying solely on the copy introduced into
the record. In'this contract three tracts are named as part of the
capital of the company, the tractin controversy being one. The secre-
tary of the company, testifies that he wrote in the description of. this
tract as Glazier had agreed to put it in, and it was generally understood
among the members of the company that said tract was to be included.
Glazier admits having signed the contract, and says it was the under-
standing that the Reed brothers should furnish two quarter sections,
and Black (the vice president) and himself should furnish one guarter
section. He denies, however, that it was ever his intention to put in
the tract for which he had made homestead entry, or that he authorized
the secretary or any one else to write the description of said tract in
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the contract. Asked what tract he and Black intended to put. in, he
replied: “ We were not decided on which } section we would put in.”
Afterwards he testified that he had an idea of putting in the SW. £ of
 Sec. 2, T. 19 N, R. 2 W,, if he could have found some one to file on it.

The report alleged to have been made by Glazier to the members of
the company on January 24, 1890, was not introduced in. evidence -at
the original hearing, but was referred to incidentally by seveéral of the
witnesses. - On cross-examination Glazier was asked: ¢ Will ask you,
Mr. Glazier, whéther in any report to the St. Joe members of this com-
pany you 1eferred to this land in dispute as company land"i” His reply
was: ¢I did not.” . :

In the case of Moores v. Sommer (on rev1ew, 23 L. D. 514), it was
held that (syllabus): :

The doctrine of res judicata, as between the parties to a controversy, will not
prevent the government from canceling an entry where it is apparent that it can not
_’be per fected W1thout perjury on the part of the entryman.

As bef01e stated, G,lamel’s declaratory statement was filed May 3,
1889, and his homestead entry made October 2, 1889. The contract
‘between him and others associating themselves into the Cherokee Land
and Investment Company was executed in August, 1889. The written
report by Glazier to that company which apparently acknowledges that
the land here in question is being acquired by him for that company,
and which: apparently charges the company with all the expenses inei-
‘dent to the entry and improvement of the land, is dated January 24,
1890, and Glazier’s final proof was submitted May 27, 1895, '

Section 2290, Rev. Stat., as in force when his homestead entry was
‘made, provides that.on an application to make homestead entry the
appucant shall make affidavit: '

That such application is made for Lis exclusive use and benefit and that his entry
is made for the purpose of actual setilement and cultivation and not eitlier directly
or mchrectly for the use or benefit of any other person; .
"and section. 2291, Rev. Stat., provides that the entryman, as a pa,rt of his
~final proof, shall make affidavit—“That no part of such land has been
alienated except as provided in Section 2288.”  The section to which
referenceismade has dpphommon only to alienation for church, cemetery,
”school and right-of-way purposes and is without application here, If
Glazwr made this entry not “for his exclusive use and benefit . :
for the purpose of actual settlement and cultivation” but ¢ either dlrectly
'or indirectly for the use or benefit of any other person,” or if at the time
of submitting his final proof he had alienated the land for purposes
other than those specified in section 2288, his entry was thereby ren-
‘dered unlawful and was one respecting which “it is apparent that it
could not be perfected without perjury on the part of the entryman.” -
~ 'While the necessity for proniptly and finally determining controver-
sies arising in the disposal of the public lands is keenly recognized,
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and while a second contest, or second hearing, upon the same charge
is rarely permitted, the mere fact that a charge against an entry has
formed the.basis of a contest which failed for want of sufficient, proof
~will not of its itself preclude the land department from further consid-i
eration of the same matter, if, while the legal title remains in the
United States, it is made to clearly appear that adherence to the for- -
mer finding or decision will lead to the patenting of public land in vio-
lation of express provisions of law. While the government retains -
the legal title the land laws are in process of administration and the.
jurisdiction and authority of the land department continnes. In Michi-
gan Land & Lumber Co. v. Rust (168 U. 8., —), the supreme. court in
dlscubsulg the Jurlsdletlon of the Department, said:

It is, of course, not pretended that when an equitable title has passed the Land
Department has power to arbitrarily destroy that equitable title. It has jurisdie-
tion, however, after proper notice to the party claiming such equitable title, and
upon a hearing, to determine the question whether or not such title has passed.
(Cornelius v. Kessel, 128 U. 8., 456; Orchard v. Alexander, 157 U, 8., 372-383; Par-
gons v. Venzke, 164 U. S., 89) In other words, the ‘power of the department to
inquire into the extent and validity of the rights claimed agamst the gov ernment
does not cease until the legal title has passed '

In Knight ». United States Land Association (142 U. 8., 161, 178) in
dlscussmg the jurisdiction and power of the Secretary of the ]nterlor
‘over proceedings for the disposition of public lands, the court saxd

For example, if, when a patent is abon{ to issue, the Secretary should dlscover k)
fatal defect in the ‘proceedings, or that by reason of some newly ascertamed fact
the patent, if issued, would have to be annulled, and that it would be his' duty to
‘ask the Attorney-General to institute proceedings for its annulment, it would
hardly be seriously econtended that the Secretary might not interfere and prevent :
~the execution of the patent. Heé could not be obliged to- sit quietly and allow a

_ Pproceeding to be consummated whieh it would be immediately lns dnty to ask the
Atterney-General to take measures to annul,

and on page 181, the court further says:

The Secretary is the guardian of the people of the United bt.mtes over the pubhc
Jlands. The obligations of his oath of office ohliges him to see that the law is carried
- ouf, and that noneé of the public domain is wasted or is disposed of to a party not
entitled to it. * He represents the government which is a party in interest in every '
-case mvolvmg the survey and dlsposal of the pubhc lands. :

The departmental decision of January 30, 1897, is therefore set as1de-
and you are directed to instruet the local officers to appoint a day for
‘a further hearing upon the question presented by the protest. Due
‘notice should be given to both Glazier and the protestant and you will
cause a special agent to be present to represent the government. The
case will then be adjudicated in the light of the evidence heretofore
taken and of that submltted at this new hearing,
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PRACTICE—APPEAL—APPLICATION TO ENTER—OKLAHOMA.
WALK ». BEATY,

Under a rule to show cause why an entry should not be canceled the entryman
may either comply with the order, or stand on the record fmd appeal to the
Department.

The failure to file a ‘‘non-sooner” affidavit, with a soldier’s declar wtory statement,
may be subsequently remedied, even though an intervening ldverse claim to the
land may be asserted.

The case of Lawson H. Lemmons, 19 L. D., 37, cited and distingunished.

Secretary Bliss to the Commissioner of the General Land Office, Jomuary
(W.V.D.) - 18, 1898. - - (G.B.G)

The defendant, William W. Beaty, in the case of Leffie Walk v.
said Beaty, has appealed from your office decisions of Mareh 6th-and
July 23, 1896, “awarding p1ef'erence right in the SW, 1 Sec. 14, T. 13
N., R. 3L to Walk.”

The above described land is within the Oklahoma land district and
in what was the Kickapoo Indian reservation, which laiids were thrown
open to settlement and entry on May 23, 1895. -

On that day the soldier’s declamtory statement of William W.
Beaty was filed for said land.

On August 8, 1895, Leffie Walk filed a homestead application for the
' la,nd -which was rejected by the local officers on that day for the reason
that VValk had entered the Kickapoo Indiau reservation subsequent to
the passage of the act of March 3, 1893 (27 Stat., 557), and for conflict
with the soldier’s declaratory statement of the said Beaty.

.On August 14, 1895, Walk appealed to your office, and with his said
appeal filed a protest against the completion of Beaty’s soldier’s declar- =
atory statement. On Septéember 11, 1895, however, Beaty completed
his soldier’s declaratory statement by making homestead entry for the
tract. -

On March 16 1896, your oﬂﬁce held, in view of the showing made by
. Walk, that he was not disqualified because of his presence in the Kicka-
poo country prior to the date of the opening, but stated that this rul--
.ing would not be understood as relieving Walk from contest by any
party who could show the facts to be otherwise than alleged by him,
and in view of his allegation of prior settlement the loecal officers were
“directed to order a hearing to determme the respective rights ot Walk

and Beaty to the tract in question.

Beaty filed a motion for review of this- declblon, pending which the
local office was called on for a report on the allegation of Walk that
Beaty’s application to file his soldier’s declaratory statement was not
accompanied by a “non-sooner affidavit.” This report showed that
said soldier’s declaratory statement was filed in the local office by John
H. Beaty, as agent for William W, Beaty, and was not accompanied by
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" such affidavit, either by the agent or his principal,—it being stated

that the filing “was allowed without non-sooner affidavit by oversight.”
Thereupon your office held, on the authority of the case of Lawson

H. Lemmons (19 L. D., 37), that— A '

Since Beaty’s application to file his soldier’s declm‘atory statement was thus
defective when presented, it should have been rejected, and the interv ening adverse
claim of Walk would have prevented the perfection thereof.

It was then held that the hearing theretofore ordered was unneces-
gary, and Beaty was advised that he would be allowed thirty days
- from notice within which to show causeé why his entry should not be
" canceled and Walk allowed to enter the tract, and that in the event of
his failure to take action within the time specified, his enmy Would bé
held for cancellation.

From this decision Beaty has appealed to the Department.

Counsel for Walk has filed a motion to dismiss this appeal as bemg
an appeal from an interlocutory order of the Commissioner. It is COTLs
- tended that Beaty shounld have complied with the order to show cause,
or have waited for the order holding his entry for cancellation and then
appealed from such order. - This contention is not sound. Beaty had
the right either to show cause, in compliance with the ordér of the
Commissioner, or stand on the record and appeal to the- Depart:ment
He has chosen the latter course. :

The main question presenteéd by the record. is, Whether Beaty 5 fallure
to file a “non-sooner” affidavit with his soldier’s declaratory statement
was fatal to his apphcatlon in the presence of the 1ntervenmg clalm of
Walk, .

The third section of the act of March 3, 1893, supra, enmtled “An

act to ratify and confirm an agreement w1th the Kickapoo Indians in
. Oklahoma Territory, ete.,” provides, among other things, that—
" Until said lands are opened fo sebtlement by proclamation of the President of the
United States, no person shall be permitted to enter upon or oceupy any of said
Jands; and any person violating this provision shall never be permitted to make
entry of any of said lands or acquire any title thereto.

The President’s proclamation opening the Kickapoo lands was made
on May 18, 1895 (20 L. D., 470), and on that day departmental instrue-
tions in refe1 ence thereto were issued, which dlrected among other
things, that—

Any person applying to enter or file for a homestead under the i provisions of see-
tion three of the act of March 3, 1893,. supra, will be required first to make affi-
davit, in addition to other requirements, that he did not violate the Jaw by entering
upon or occupying any portion of said lands prior to the time fixed in the President’s
proclamation for legal entrance thereon, the affidavit to accompany your returns for
the entry allowed. i

It thus appears that the act opening these lands imposed a disquali-

fication, for prematurely going thereon, and that the prescribed regula-
tions provided for a declaration, under oath, that the law had not been
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vm]ated It i N clear that such an affidavit should have been filed by
Beaty with his soldier’s declaratory statement. It is suggested that
those regulations have no application to a soldier; but this is not
believed to be so. The language of the 1egu1at10ns is, “any person
applying to enter or file for a homestead” shall file such an affidavit.
The word “file” could not relate to anyone except a soldier. No filing
except the declaratory statement filing of a soldier was authovized at
that time for Oklahoma lands.

- It is also clear that it was the duty of the local ofﬁcels to reject the -
filing for want of the affidavit required. But inasmuch as the applica-
tion ‘was not rejected, but allowed and placed of record by these offi- |
cers, it is thought that no good reason exists why the defect may not
be supplied, even in the presence of an adverse claim!  This affidavit
was 1ot a statutory requirement, but a regulation of:the Department.

- The statute does not disqualify a man because he has failed to make
oath to his quahﬁcatwns "

The requirement supra of the regulat}ons was a precaubionary meas-
ure adopted by the Department under general administrative author-
ity and for the guidance of the local officers in admlnlstemng the law,
and did not, in itself, impose a disqualification.

So far as appears from the record, Beaty was not disqualified to make
an entry of the land. On Septembe1 11, 1895, when he completed. his
soldiers’ declaratory statement by makmg homestead entry for the
tract, he filed a ‘‘non-sooner” affidavit; and it is thought that the ends
of justice will best be met by treating 117 as supplying the defect in his
application. It does not follow, nor is it now held, that he was a qual-
ified entryman, but only that the conditions aubhorlzmg the ﬁlmg have
been complied with.

This view is not believed to be in conflict Wlth the decision of the
Department in the Lemmons case, supra, relied on by your office. In
that case, one- Daniel D, Williams filed a soldier’s declaratory state-
ment for a tract of land in Oklahoma, which was suspended te allow
him to furnish “proof of his service in the United States Army during
_ the war.” . On May 31, 1892, while suech suspension still éxisted, Lem:
mons was permitted to make homestead entry for the same land., On.
June 6, 1892, the suspension of the declaratory statement of: Willians
was removed by his filing the additional papers, and placed of record,
and on June 24, 1892, he was allowed to complete his filing by making
a homestead entry. On this state of facts the Department in dlrect
mg the cancellation of Williams’s entry, said:

“The application of Williams being defective when filed, should have been reJected

by the local office, and the entry of Lemmons intervening defeated any rwht_ which
Williams might otherwise have acquired by perfecting his defective application.

. Section 2304 of the Revised Statutes provides that:

“Every private soldier and officer who has served in the Army of the Unitéd States -
during the recent rebellion, for ninety days, and who was honorably disecharged,
« + « « shall be entitled to enter, ete.
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“Service in the United States army during thé war,” is therefore a
condition on which depends the right of a soldier to make an entry of
public lands under this section, and until proof of that fact has been
offered the soldier can have no legal standing as a claimant before the
Department. There is, as has been seen, no statutory provision which
makes the right of entry of Kickapoo lands dependent on any particu-
lar proof that the law has not been violated by the premature entry
thereon. In the Lemmons case the declaratory statement was sus-
pended for proof requirements, while in the case at bar the declaratory
statement was received by the local officers and placed of record with-
out requiring the ‘“non-sooner” affidavit, and the applicant may have
rested on the assumption that all of the requlrements of the law had
been met,

It is believed that Beaty's rights attached as of the date of the filing

of his declaratory statemeiit. In this view there remains several ques-
tions which can not be decided on the present record.
"~ Your office decision is reversed, and you will order a hearing between
the parties to determine whether the alleged settlement of Walk was
prior to Beaty’s filing, and as to the qualifications of both Walk and
Beaty, at which hearing Walk will be permitted to show, if he can,
that Beaty is disqualified by reason of his agent’s presence in the ter-
,rltory during the prohlblted permd

PRACTICE—COSTS—RAILROAD GRANT—FILING—SETTLEMEN"I‘.'
"SAVAGE ». CENTRAL Pacrrio R. R. Co.

~ In a hearing ordered between a railroad company, and one alleging the land in ques-

tion to have been excepted from the grant, the costs are properly taxable under
. rule-55 of practice. ' '

A declaratory statement filed after the attachment of rights under definite locatlon
is ineffective as against the operation of a railroad- grant.

Whlle a railroad company can not attack a declaratory statement of Tecord on the
ground of the non-citizenship of the claimant, it will be heard on stuch- charge
where acts of settlement are relied upon to defeat the grant.

The Cenfral Pacific Railroad is entitled to the lands opposite the line between Ogden
- and Promontery Summit, and the line of said roq,d between -said pomts, was
definitely located October 20, 1868. '

Secretary Bliss to the Commissioner of the General L-and'VO']ﬁ(':é; Jcmum;y
(W.V.D.) ' 18, 1898. ‘ (0. . W)

On December 18, 1893, Herbert  Savage filed in the local land office
at Salt Lake City, Utah his corroborated aﬁidavm alleglng hlS quah-
fication as a'homestead settler

That on’ the 20th day of October, 1868, one Savage and other parties,' Whowe"re-
qualified to enfer the same, were in the open, peaceable, exclusive, notorious, and -
adverse possession of the same, to all the world except the United States. That at
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said time the said tract was oceupied, appropriated, interdicted, and reserved lands,
and were not of the character contemplated by the grant to the Central Paecific
Railroad Company :

. He asked that said company’s list No. 3 be canceled and that he be
permitted to obtain title to the land descmbed

Your office reports:

That Mr. Savage ﬁled D 8. 1786 for the tract, June 14, 1869, allegmg settlement
March 4, 1869.

Savage was an alien and d1r1 not decl'ue his intention to become a eitizen untll
March 3, 1869.

On the showing made your office directed that a hearing be had, at
which Mr. Savage should be allowed an opportunity to establish hls
'Qlaim by proof, and it was directed that the status of the land on
October 20, 1868, be ascertained, this being the date of the definite
location of the line of the Central Pacific Railroad. A hearing was
ordered for March 20, 1894.: On February 7, 1894, Cora House, a
daunghter and one of the heirs of Hiram House, deceased, filed a cor-
roborated affidavit, alleging her qualification, and that she was in pos-
session of the land involved, and that she claimed through a chain of
mesne conveyances from the Central Pacific Railroad company to her
father,—the deed to her father bearing date March 29, 1888, since '
which date they have had actual possession of the laud and have
grazed and improved the same, and asked that she be allowed to inter- -
vene in the case, and to enter the land should the title of the govern-
ment be found to be paramount to that of the railroad company. The
hearing was postponed for various causes until April 27, 1894, The
testimony is chiefly in the form of depositions taken in accordance
with stipulations entered into between the attorneys of the respective
parties.

On May 25, 1894, the local officers, after a summary of the facts

- presented and appearing of record, made the following finding:

‘We must hold that the contestant has failed to make such a showing of right, elaim
or settlement, to the land in question, as would withdraw it from the operation of the
grant to the Central Pacific Railroad Company, and therefore that the tract did pass
to the company under its grant on October 20, 1868. v :

From this decision Savage appealed. On June 12, 1895, your office
passed upon the case, under said appeal, and affirmed the decision. of
the local officers. I'rom said decision Savage again appealed, alleging
the following grounds of error:

1st. Error in denying Savage’s motion to tax against the Central Pacific Railroad
company the costs of taking testimony.

2d. Error in holding that the declaratory statement of Herbert Savage, as shown
by the records of the land office, did not except the land in dispute from the grant
to the Central Pacific Railroad Company.

3d.. Error in holding that said trach was not excepted from said grant by v1rtue of

the elaim settlement and improvements of Herbert Savage, made pmol to the definite
location of said rallroad
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4th. In holding that there must be a lawful and valld claim to the land in dispute
in order to except it from said grant.

5th. Error in holding that the said grant to the Central Pacific Railroad company
toolk effect on the 20th day of October, 1868, and in awarding the Jand to said company.

The company’s rights are based on the acts of July 1st, 1862 (12 Stat.,
492), and July 2d, 1864 (13 Stat., 358). ‘

The aforesaid act of July 1, 1862, making the grant of lands to the
company, excepted from the grant lands reserved or otherwise disposed
of by the United States, and to which a pre-emption or homestead claim
may have attached, at the time the line of said road is definitely fixed,

- The exception or proviso contained in section 2 of the act of July 2,
1864, amendatory of the act of July 1, 1862, is as follows—
- And any lands granted by this act or theact to which this is an amendment shall
not defeat or impair any pre-emption, homestead, swamp land, or other lawful claim,
-nor include any government reservation or mineral lands or the improvements of
any bona fide settler.

The alleged errors will be considered in the order i in which they are -
stated. The first one contains, negatively expressed, the affirmative
proposition that the railroad company should have been taxed with all
the costs of taking testimony. Under what rule, by what authority, or
for what reason, this should have been done, is not stated. Thé local
officers state that the costs were taxed under and in accordance with
Rule 55 of Practice. Your office seems to have made no specific ruling:
in reference t6 the costs, but the costs appear to have been properly
taxed The second ground of complaint is, substantially, that your
office held that the declaratory statement of Savage, of record, was not

sufficient to except the land from the grant. Upon examination of that -

part of the decision complained of, which relates to the declaratory
statement and to the qualifications of Savage, it is found to be so
expressed as to convey the impression that your office held the filing of
Savage to be nugatory and of no effect, since it is now made to appear
that be is an alien, and was disqualified at the time of said filing, and
~ that the company could take advantage of his d1squa11ﬁcat10n now dis-
closed. If such is a properinterpretation of the language used, it does

" not state the law correctly. 1t was, in substance, held by the supreme

court in the case of Kansas Pacifie R. R. Co. v. Dunmeyer (113 U. 8,,
629), that a pre-emption filing made before the filing of the map of defi-
nite location, excepted the land filed on from the operation of the grant,
and this rule has been followed here. In the case of Fish ». Northern
-Pacific R, R. Co. (on review), 23 L. D., 15, it was held that an uncan-
celed pre-emption filing of record at the date when a railroad grant
~becomes effective, excepts the land from the operation of.the grant,
even though, at such time, the statutory life of the filing has expired.
Thus, while the homestead right is denied to an alien, yet if an alien
applies, and is permitted to file, this is such an adjudieation of his right,
as estops. the railréad company from disputing its validity, although
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the right to do so remains in the government, and this doubtless for
the reason that, as between the government and such person, thls
default might be cured before final proof.

“ Your office found that the filing of Sa,va,ge passed to record June 14,
1869, and that the company’s map of definite location was filed Octo-
ber 90 1868, and then proceeded to find that Savage acquired no right
under his. ﬁhng, because he was at that time an alien, when the finding
should have been that the filing did not except the land from the
operation of the grant, for the reason that it was made subsequent to
the filing of the company’s map, but thls error was harmless to the
company.

The next proposition insisted upon is that the settlement and improve-
ments of Savage, made before the definite location of the company’s
line had the effect of excépting the land from the grant. Your office
found in reference to the matter of settlement, that the evidence of
such settlement was not sufficient, to authorize the conclusion that
such settlement prevented the company’s right from attaching under
the grant, butif the evidence was more satisfactory on this point, the

~evidence that Savage was at that time an alien would destroy the effect
of the settlement; for while the company cannot attack a filing of
record, by proof of non-citizenship, it- will be heard on such charge
where acts of settlemnent are relied on to defeat the grant.
" No separate consideration of the fourth assignment is necessary.
The fifth and last assignment of error attacks the basis on which your
office decision rests, by denying the fact found by your office, as to the
date of the definite location of the company’s line. The a,rgument
under this specitication asserts that the land in question was covered
by the grant to the Union Pacific Railroad Company, which did not
1ta,ke effect until April 10,1869. The question thus presented is not an
. ‘open one, it having been congidered in the case of Central Pacific
R. R. Co., ex parte(5 L. D., 661), in which it was specifically held that
the Central Pacifie rdllroad was entitled to the lands opposite the line -
between Ogden and Promontory Summit and that the company’s line
‘Detween these points was definitely located October 20, 1868. This
tuling is adverse to the present contention, and must stand The claim
-of Miss Cora House is insisted upon only in the event it is found that
the land was excepted from the company’s gmnt she being, as she
alleges, a bona fide purchaser from the company, and holding its deed,
‘As it is now held that the rights of the company attached on the ﬁlmg
‘of its map of definite location Octobel 20, 1868, it 1s not neceqsary to
make further reference to her-claim. -
With the modifications indicated herein your office declsmn is afﬁrmed
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HOMESTEAD ENTRY--QUALIFICATIONS OF ENTRYMAN.
BONNETT ». JONES,

The. privilege of making a homestead extry, without regard to the owuership of
.other land, was not one of the rights of soldiers and sailors defined and described
in bthIOHS 2304 and 2305 R. 8., hénce the subsequent lerrlsla,tmn making the
ownership of other lands a general dlsquahﬁcatlon does not abridge any right
conferred by said sections. :

The disqualification resulting from the 0Wnelsh1p of other lands is general with no

- exception as to the ownership of arid lands, and operative Wlthout respect to the
manner in which title to the land is obtained.

Secretary Bliss to the Commissioner of the General Land Oﬁ‘ice, January
(W.V.D) |18, 1897.

This case 'involves the SE. 1 of Sec. 5, T. 16 N., R. 7 W, Kingﬁs_he'r
land district, Oklahoma Territory, and is before the Department upon
petition by James Jones for re-review of departmental decision of
December 23,1896 (23 L. D., 547), which was on March 15, 1896 (24
L. D., 242), on motion for review, re-affirmed.
~In the decision first cited, it was held that Jones was the owner of
one hundred and sixty acres of land in the State of Kansas, and that
sueh ownership disqualified him, under the law pertaining to Oklahoma,
from making homestead entry in that Territory, and it was, therefore,
directed that his entry made May 14,1892, be canceled, and that a pref-
erence right of entry be accorded to Wllham J. Bonnetb who had ﬁled
affidavit of contest May 20, 1892, alleging prior settlement. .

On motion for review it was urged by Jones that the act of March 3,
1891, (26 Stat., 989-1026) served to except the lands in the Oheyenne
and Arapahoe reservation from the abridgment of the right of entry
contained in the act of May: 2, 1890, (25 Stat., 81). It was determined,
however, that no conflict necestﬂy existed between these statutes and
that the language of the act of May 2, 1890, was not aﬁ'ected by any-
thmg contained in said act of March 3 1891,

~The act of May 2, 1890, section 20, provules.

and no person who shall at the time be seized ia fee simple of one hundred anc’l
sixty acres of land in any State or Territory, shall hereafter be entitled to enter land
in said Territory of Oklahoma.

The act of March 3,1891, (26 Stat. 989—1026) pr0v1dmg among other
thmgs, for the dlsposmon of the lands acquired from the Cheyenne and
Arapahoe Indians, declares:

That whenever any of the lands acquired by either of the three foregoing agree-
ments respecting lands in the Indian or Oklahoma Territory shall by operation of
law or proclamation of the President of the United States be open to settlement,
they shall be disposed of to actual settlers only, under the provisions of the homestead

.and townsite laws (ex,cept section twenty-three hundred and.one of the Revised
Statutes of the United States, which shall not apply).
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By section five of another act of March 3, 1891, (26 Stat., 1095-1097)
amending and re-enacting the first section of the homestead law, (Rev.

Stat., Sec. 2289) it is provided:

But no person who is the préi)riétor of more than one hundred and sixty acres of
_land in any State or Territory shall acquire any right under the homestead law.

- Construing these acts, it was held in the first departmental decision
in this case (23 L. D., 547, syllabus,): ' '

The special provision in section 20, act of May 2, 1890, limiting the right of home-
stead entry to persons not ‘‘seized in fee siinple of one hundred and sixty acres, efic.,”
is'not repealed by the general provisions in section 5, act of March 3, 1891, amending
‘section 2289, R. S. '

In denying the motion for review of that deecision, it was held (24 L.
D., 242, syllabus,): ’

The provision in section 16, act of March 3, 1891, (26 Stat., 989) that the lands
specified therein shall be opened to settlement ‘“under the provisions of the home-
stead and townsite laws,” should be construed to mean that said lands are to be
opened o settlement under the iomestead and townsite laws governing the disposi-
tion of lands in Oklahoma, and not operating fio repeal the provision contained in
section 20, act of May 2, 1890, disqualifying as homesteaders all persons owning one

hundred and’ sixty acres in any State or Territory, and apphca.ble to all lands in
Oklahoma. .

These rulings are believed to be right and are now. adhered to.

It is further urged that the Department was in error in not holding
that as Jones was an honorably discharged soldier in the late civil war,
and as in the act of May 2, 1890, and that of March 3, 1891, author-
izing the disposal of the Cheyenne and Arapahoe lands, it was provided
that the rights of such soldiers under sections 2304 and 2305 of the
Revised Statutes should in no wise be abridged, the defendant had
the right to make this homestead entry, notwithstanding his ownership
of one hundred and sixty acres in the State of Kansas.

The provision in the act of May 2, 1890, supra, upon which this con-
tention is made, is as follows:

The rights-of honorably discharged soldiers and sailors in the late civil war, as
defined and described in sections twenty-three hundred and four and twenty-three
hundred and five of the Revised Statutes of the United States, shall not be
abridged.

Section 16 of the act of March 3, 1891 (26 Stat., 898-1026) contains
the same provision,

Prior to this legislation the ownership of one “hundred- and sixty
acres did not disqualify any one from entering public land under the
homestead law. = An inquiry into the history of the homestead laws.
shows that the right to make homestead entry was conferred: by sec-
tion 2289 of the Revised Statutes, and that persons who are honorably
discharged Union soldiers and sailors were equally entitled to its
‘benefits, Their right to make homestead entry of public lands did
not have its origin or existence in sections 2304 and 2305 but in sec- -
tion 2289. If sections 2304 and 2305 were repealed they would stilk
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have that right equally with others. The special rights counferred
upon such soldiers and sailors by sections 2304 and 2305, were: 1st.
Section 2304 permitted them to delay entry, settlement and improve-
ment for six months after locating a homestead and filing declaratory
statement, and permitted them to take one hundred and sixty, instead
of "eighty, acres of -alternate reserved lands; and 2nd, section 2305
permitted them to deduct from the required time of residence upon an
entry, the period of service in the army and navy, or in some instances
the period of enlistment, excepting that residence, improvement and
cultivation for at least one year should be shown in all cases. These
are the rights conferred upon such soldiers and sailors by these two
sections, and are therefore the rights preserved by the provision .
quoted from the acts of 1890 and 1891, While a repeal of sections
2304 and 2305 would take away these rights, the general right to make
homestead entry would still eontinue under section 2289 and would
-equally apply to bonorably discharged Union soldiers and sailors.

The making of a homestead entry without regard to the ownership
of other land was not one of the rights of such soldiers and sailors ‘“as
defined and described in” sections 2304 and 2305; hence, the subse-
quent legislation making the ownership of other lands a general dis-
qualifieation does not abridge any right conferred by sections 2304 or
2305.

It is further urged by counsel that as the land owned by Jones in

. Kansas was arid, it could not have been intended that the ownership
of such land would amount to a disqualification. Congress had full
authority to make the disqualification resulting from the ownership of
other land general and absolute. It exercised that authority. There
are no. exceptions in the act, and I am- not authorized to revise the
action of Congress by inserting exceptions where none were made by
that body. The words of the act are:

. « . and no person who shall at the time be seized in fee simple of one hun-

dred and sixty acres of land in any State or Territory, shall hereafter be entitled te
enter land in said Territory of Oklahoma. of

The language is explicit and the meaning clear

It is nrged that as this defendant acquired his Kansas land under
the commutation provision of the homestead law, the ownership thereof
does not disqualify him from making entry in Oklahoma Territory.
The fact that he had made an entry under the commutation provisions
of the homestead law may not have disqualified him from making this
entry in Oklahoma, but the ownership of one hundred and sixty acres
at the time of the Oklahoma entry does so operate, without regard to
how the land was obtained,

The petition is denied.
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FINAL PROOF—RULE 53 OF PRACTICE.
McCALLA v, ACKER (ON REVIEW).

One who submits final proof under rule 53 of practice, during the pendency of a con-
test involving an adverse settlement claim, must stand or fall on the showing
thus made as to compliance with law during -the period covered thereby.

Secretary Blisé to the Commissioner of the General Land Office, January
{(W. V. D) . 19, 1898, o (E.F. B.)

This is a motion filed by John 8. McCalla for review of the decision of
the Department of September 22, 1897 (25 L. D., 285), aceompanied by
a petition for- rehearing which he asks may be considered with said_
motion for review. :

This motion was consuiered and denied bythe decision of the Depart-
ment of December 13, 1879, which was recalled because of the failure
of the Department to give any consideration to the petition for
rehearing,

In this case John S. McOelle filed a contest against the homestead
entry of Calvin S. Acker for the SE.Z of Sec.19,T. 27N, R. 2 E,, I. M.,
Perry, Oklahoma, alleging priority_of settlement and that Aeker is dis.-
-qualified from making entry of said tract. Upon the hearing of this
contest, the local officers on April 17, 1895, rendered a decision in favor
of Acker, from which McCalla appealed, Prior to the rendering of
this decision Acker filed his application. to make final proof before a
probate judge at Newklrk Oklahoma, and on the day fixed for the
taking of such proof McOaHa appeared and filed a protest against its
allowance because of the pending contest.” The testimony was taken
and was forwarded with the protest to the local officers, who, on May
25, 1895, dismissed the protest because McCalla refused to pay the fees
_the local officers are entitled to for examining and approvmg such
testimony.

On July 26, thereafter, Acker filed in the local office a written request '
to have his ﬁna,l proof withdrawn, which was forwarded to your office
without taking action thereon, with other papers in the case, and it
‘was considered by your office in passing upon the appeal of McCalla
from the decision of the local officers of April 19, 1895,

. Your office by decision of February 13, 1896, affirmed the action of
~the local officers and dismissed the final proof of Acker and the pro-
test of McCalla, from which decision McCalla appealed.

In passing upon this appeal the Department in the decision now asked
to be reviewed held that your office erred (1) in dismissing McCalla’s
protest, because of the failure to pay the fees of the local office in
advance and (2) in dismissing the protest of McQCalla and allowing the
withdrawal of the final proof of Acker which should be held to await
the final disposition of the eontest, but affirméd your decision so far as
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it held: that the contest of MeCalla shiould be dismissed, the evidence
showing couclusively that Acker was the prior settler and that he was
not disqualified.

A re-examination of the testimony shows no reason for distarbing the
decision of the Departmnent; helding that Acker was the prior settler
and that he was vot disqualified.

The gravamen of this metion is the alleged error in not ﬁndmg and

holding that Acker had abandoned the land and this necessarily involves
the question whether he had the right to withdraw his final proof 111,
the face of McCalla’s protest,
- A mere protest against the allowance of final proof which would not
secure the protestant a preference right in the -event of the cancella-
tion of the entry, would not prevent your office from allowing the with-
drawal of the final proof, or the making supplemental proof, bécause in
such case it would be a matter solely between the government and the
entryman. Hoffman », Hindman (9 L. D., 81). But if in the presence
of a valid adverse claim, final proof is offered which fails to show com-
pliance with the law, the claimant must submit to an order of eancella-
tion. Wade ». Meier (6 L. D., 308); Coffin ». Inderstrodt and authori-
ties therein cited (16 L. D., 382); Murphy . Logan (19 L. D, 478).

In this ease McCalla was a settler upon the land, claiming the right
to enter it by virtue of priority of settlement which issue was pending
undetermined before the local office upon his contest when Acker filed
his application to make final proof. From the adverse decision of the
local officers upon that contest he filed his appeal in due time. His
rights weré fully protected by his protest against the allowance of the
“final proof and after the submission of such proof it could not be with-

_drawn to his prejudice, and so the Department held in the decision now
asked to De reviewed, wherein it was said that
neither the suffciency of the final proof nor the right of defendant to withdraw it,
shiould bepassed upon pending the contest, and your office erred-in allowing the with-
drawal of said proof and the dismissal of the protest, and so much of your office
decision as refers thereto, is: reversed, and said proof and: protest will be held to
await the final disposition of the contest, when they will be returned to the loc‘ml
office for apprepriate action.

There was no error in the decision eomplained of.. It was therein
directed that the final proof should be returned to the local office for
appropriate action. If that proof shows that the enfryman has com-
plied with thelaw as to the residénce and cultivation for the time covered
by such proof, his entry shounld be allowed. If it shows that he has
not complied with the law as to residence &and cultivation during that

_period, his entry should be cancéled. '

The question of priority having been decided in favor of Acker, no
other course could be pursued under the rules. See Rule 53, Rules of
Practice.

Nor has sufficient redason been shown for the granting of a 1ehear1na

' 12209—vor 26——5



66 - DECISIONS RELATING TO THE PUBLIC I;ANDS.

in thls case, . The petition rests upon the ground that if petitioner is
igiven an opportunity, he can submit further and additional proof that
Acker has abandoned the land and failed to reside thereon, which is
supported by fifteen affidavits to that effect. ‘
© . Motions for rehearing npon the ground of newly discovered testi-
mony must show that the party did not know of the testimony at the
time of the trial, and that it could not have been discovered by due
diligence, . The only affidavit verifying this petition is the one attached
~ to the motion for review and this merely states that the motion is made
in good faith and not for the purpose of delay.

Besides, the affidavits simply tend to corrobrate the testlmony offered
by protestant at the final proof, whieh has not been passed upon by the
Department, but has been remanded to the local officers for actlon
thereon. ‘

The motion and petltlon are both denied and the papers are herewith
returned. :

You will instruct the. local ofﬁcers to pass upon the final proof
together with the testimony offered by protestant both on direct and
cross-examination and to forward the result of their actlon to your office,.
without delay. - - .

The decision.of Deeember 13, 1897, is hereby recalled and vacated,

"and this decision is submitted therefor

I’RACTICE——HEARING—MILL SITE ENTRY—-NOTICE.
REED v. BOURON.

The Department will not interfere with the  exercise of the Commissioner’s discre-
tion, in the matter of ordering a hearing, if an abuse of such discretion is not
shown.,

A mill site entry, allowed without publlcatlon of notice of application, may be
properly regarded as a nullity, in the dlsposﬂslon of a protest subsequently filed
alleging the mineral character of the land covered by said entry.

Sem"etcwy Bliss to the Commissioner of the General Land Office, January
(W.V.D) , 19, 1898, - (P J. G

Counsel for George J. Bouron have filed an application for a writ of

eertiorari, for the purpose of having the record in the above entitled
" case forwarded to the Department.

It appears that mineral entry No. 535, was made March 31, 1817 at
the Sacramento, California, land dlstrlct for the Peachy (Jonsohda.ted
Quartz Mine and Millsite, but among other irregularities in said entry
the mill-site claim was omitted in the publication made. No notice of
the application for entry thereof has ever been published. Other
irregularities having been cured in the meantime, your office letter of
October 28, 1896, directed publication of the mill-site application.
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By letter of June 25 1897, the Tocal ofﬁcers transmitted a verified
protest by Charles A. Reed agamst the issuance of patent for the mine
and mill-site, alleging that he claimed the property by relocation in 1895
and 1896; that the mill-site was, at the time of its survey and Iocatlon,
publie mmelal land of the United States, having quartz ledgés running
through it bearing gold in paying quantities, and that the applicant for
patent and those claiming through him are, and have been, well aware
of the mineral character of the same; that there are five or six lodes
bearing gold running through the mill-site, and that the same had been
prospected and worked for more than twenty-five years. v

By letter of September 25, 1897, your office dismissed the proteqt as
to the quartz mine and held respectlng the mill-site that—

the allegations of its mineral character are specific and if, as a matter of fact, it is
true that the land embraced in the mill-siteis mineral in character, it cannot be
patented as a mill-site.

A hearing was therefore ordered to determine the character of the
land and the order for republication of the mill-site application for
patent was suspended to await the result of the hearing. _

From this order the mineral claimant filed an appeal in your office,.
assigning numerous grounds of error, which your office, by letter of
November 24,1897, declined to forward for the reason that the order
complained of is mterlocutory and the ordering of a. hearmg is a
matter resting in the discretion of the Commissioner.

. The mineral claimant now presents his appheatlon for a ert of
certiorari.

The 01der1ng of a hearing, in any case relating to the publie lands
upon application presented to your office, is lodged.in the sound dis-
cretion of the Commissioner, and the rule has uniformly been that
unless there is an abuse of that discretion the Department will not
interfere. - There is no showing of such an abuse in the case at bar.

But aside from that it is not apparent from anything before the
Department that your office would have been justified in doing other-
wise than ordering this hearing. There seems to be a direct charge
here that this Jand is not only now known to be mineral in character,
but was so known by the applicant for patent at the time the applica- -
tion was filed. Under the express provisions of the statute (Sec. 2337)
only non-mineral lands can be entered as a mill-site. There having
been no publication of the application to enter this mill-site it is the
same as if there had been no entry and application therefor was now
being made for the first time.. It is not necessary to inquire what
the result would be if after an entry regularly allowed and before
patent the land was discovered o be mineral in character.

The petition for certiorari is therefore denied.”

Counsel in closing their brief request that—¢If you (the Secretary of
the Interior) determine the hearing was properly ordered, then we ask
" that patent issue for the mining claims, leaving the mill-'site for further
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" action.” This is a matter for the determination of your office, in: the
first-instance at least, and the papers are herewith refurned for such
action in this connection as may be deemed appropriate.

RAILROAD GRANT-—ACT OF JUNE 22, 1874.
FLORIDA CENTRAL PENINSULAR R. R. Co. v. SUMMERALL. -

The designation of a.tract as the basis of a selection under the act of June 22, 1874,
estops the company from subsequently alleging that its relinquishment, in favor
of settlers, did not include the entry embraecing said tract.

Secretary Bliss to the Commissioner of the General Land Office, January
(W.V.D.) 22,1898, . C(FWL0)

The Florida Central Peninsular Railroad Company has appealed
from your office decision of April 13, 1896, recognizing as against the
grant for said company the homestead entry of Robert Summerall,
made January 8,1877, covering the S. § of the NW. % of Sec. 27, T. 29 8.,
R. 20-E., Gamebvﬂle land district, ¥lorida, upen which he 1nade éash
‘entry November 6, 1882 under the provisions of section 2 of the-aet of
June 15, 1880 (21 Stat 2%1) ,

This traet covered by Suminerall’s entry is within the six miles pI‘l-
mary limits of the grant under which said company claims, which was
made by the act of May 17, 1856 (11 Stat., 15). The rights vunder said
grant attached long prior to the entry by Summerall but your decision
" recognizing said entry is based upon the relinquishments executed by
the clainiant under said grant on April 1, 1876, and June 25; 1891, by
whiich the eompany waived its claim to all lands between Waldo and
Tampa occupied by settlers whose 1mprovements were made prior to
the 16th day of March, 1881,

In making these 1ehnqmshmenﬁs the company reserved the right to
select lands in lieu of those thus settled npon under the provisions of
the act of June 22, 1874 (18 Stat., 194), and it appears from your office
records that on May 2, 1887, per list No. 4, the company duly made
seléction of the N. 1 of NW. 1 of Sec. 30, T. 29 8., R. 23 E,, in lien of
the traet covered by Summerall’s entry; thus, in effect, recognizing the
application of the general relinquishments -executed by the company
in favor of settlers, as applying to the tract covered by Summerall’s
entry.

The company’s appeal would seew to be based upon the ground that
Summerall did not complete his entry by making the regular home- -
stead proof, but rather chose to perfect it by making cash entry as
provided in the act of June 15, 1880, supra.
~ In view of the company’s actlon in: sele¢ting another tract. in lien of
.that embraeed in Summerall’s entry, it wonld seem: to be estopped from
asserting that Summera.ll’ . entry was not included in. the gemeral
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relinguishment before referréd to, and its appeal is therefore dismissed -

and Summerall’s entry, if otherwise regular and proper, will pass to

patent. ,
For the reasons stated, your office decision is accordingly affirmed.

HOMESTEAD ENTRY-AMENDMENT.
JOSEPH HEISEL,

An entry may be amended to embrace an additional a(hacenb tract that was ab the
date of the original entry included in the existing entry of another, wheve such
amendment corresponds Wl‘bh the original settlemeut clalm, a,nd no adverse
claim exists. :

Secretary Bliss to the Commissioner of the General Land Office, January
- (W.V.D) 22, 1898, , (C. W. P,

The record shows that on October 14, 1893, William Smith wmade
“homestead entry, No. 1900, of the SW, % of Sec, 17, T. 24 N,, R. 3 W,

Enid land district, Oklahoma Territory; that on December, 15, 1893,
Joseph Heisel filed an affidavit of contest against said entry, alleging
abandonment; that on March 22, 1894, Heisel dismissed his contest,
filed Smith’s relinquishment, as to the 8. § of said SW. L and made
homestead entry No. 7422 of the land so relinquished. It also appears
that on July 18, 1896, Heisel initiated a contest against Smith’s entry
on the charge of abandonment and that as the result of said contest,
Smitl’s entry was canceled by your office on April 3, 1897, .

On Anrll 21, 1897, Heisel filed an application to enter the N, of
said SW. L :

The ]0011 officers 1eJected said apphcdnwn and Heisel appealed to
your office, and with his appeal filed an application to be allowed to
amend his homestead entry No. 7422, by including therein the N. § of
said SW. 1.

In his affidavit, which is corroborated by only one w1tness, he says
that on May 16, 1893, he settled upon the SW. 1 of said section 17,
prior, as he believes, to any other person, and has resided thereon and
“particularly the 3. § thereof ever since;” that he could not read Eng-
lish and was ignorant of the homestead laws, and had-to rely upon
others and was wholly without money to carry on his contest against
Smith’s-entry, and was induced by Smith and the advice of others, who
lived near him, to dismiss his contest against Smith’s entry and make
homestead entry of the 8. § of said section 17. Your office held that—
- Heisel is not entitled to the right of amendment. e can not plead mistake. He
entered the land which he originally intended o enter. His action was voluntarily
taken, with full knowledge of all the facts. :

His application is denied, subject to the right of appeal. ‘

It is not deemed necessary to consider his appeal fiom your rejection of his appli-
cation to enter, as his application to amend was, of itself, an ~abandonment of such
application to enter. o =
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. Heisel appeals to the Depmtment
There does not -appear to be any adverse claim to the 1and apphed_
“for, and therefore the question is one entirely between Heisel and the
government. Under the circumstances, as set out by Heisel in his
affidavit, the showing made appears to be sufficient upon which.to
allow the amendment. - Your office decision is accordingly reversed,.
and the papers are returned herewith that Heisel may make an -amend-
ment of his entry as applied for.

CONTEST—JURISDICTION—SERVICE OF NOTICE,
KNOTTS v. MOSGROVE.

Issuance of notice on a second contest, durin g the period allowed for filing a motion
for the review of a departmental decision in a prior case, will not ‘defeat the
jurisdietion of the loeal office, where said notice is not served until after the
expiration of said period, and no motion for review is filed.

Secretary Bliss to the Commissioner of the General Land Office, January
{W.V.D.)) 22, 1898 - ((JJG)

On September 8, 1893, William Mosgrove made lLomestead entry for
the N. 1 NW. 4:,SE l‘\TW % and NE. £ 8SW. 1 of Sec. 10,T. 28, R.
32 E., La Grande land distriet, Oregon

On October 4, 1893, Perry Kuotts filed a contest against sa1d entry,
alleging priority of settlement. Upon this eontest the local office ren-
dered decision in favor of Knotts, but upon appeal your office reversed
said decision. ' '

On November 5, 1895, the .Department rendered decision affirming
the action of your office, Mosgrove’s entry was held intact and the case
finally closed June 25, 1896. - This decision was promulgated November
21, 1895, and the parties notified thereof January 25, 1896.

In the mean time, on September 24, 1895, and during the pendency
- of Perry Knotts’ appeal, Alonzo Knotts filed affidavit of contest against

Mosgrove’s entry, alleging that the defendant had never resided upon
or cultivated this land as required by law. Notice was issued on this
contest February 20, 1896, and personal service was made March 7,
1896, Upon the testimony submitted at the hearing, at which both
parties ‘were present, the local office rendered: decision 1ecommendmg
the cancellation of the entry.

From this decision Mosgrove appealed to your ofﬁce, where, on July
22, 1897, the said decision was affirmed. A further appeal has been
made to this Department, it being alleged that.it was error to find that
the defendant had never established a bona fide residence on-this land,
and furthermore that the local office was without jurisdiction to try the

- case and that the order for trial was premature.
From an examination of the record it becomes evident that \Iosgrove
never established Tesidence on this land in compliance with law.
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J urlsdlctxon was acquired by the Ioeal ofﬁce in thls case by the

- service of notice. Such service, as heretofore shown, was made on
March 7, 1896, which was after the expiration of- thirty days from the -

date when the parties to the former contest were notified of the depart-

mental decision. No motion for review was filed, hence the local office

had acquired full jurisdiction to try the case. :
Your office decision of July 22, 1897, is accordingly affirmed.

INDIAN LANDS—ALLOTMI:]NT—TRIBAL RIGHTS.
WILLIAM BANKS..

The usage of an Indian tribe may be accepted to establish a claim of membership
therein, on the part of one who under the general rule would be held a citizen
of the United States.

Under the provisions of the act of March 3, 1875, and the general allotment act, the
right of an Indian to an allotment of tribal lands is not lost by abandonment of
the tribal relation.

By the act of June 7, 1897, children of an Indian woman by blood, who, at the tlme

" of her death, was recognized as a member of an Iudian tribe, are- placed on the
same footing as to rights in the property of such fribe as the other members
thereof; but the children of one who is thus protected are not entitled to allot-
ments if the parent, prior to their birth, abandons the tribal relation.

Assistant Attorney General Van Devanter, to the Secretary of the I%tem'oé",‘
January 22 1898. (VV C. Py

On September 1, 1897, I submitted an opinion upon certain questions
arising in eonneetlon Wlth the application of William Banks for allot-
ments for himself and seven children as members of the Sac and Fox
of Missouri tribe of Indians.. It was held therein that any person who
can show that he is a member of said tribe and has not received an
allotment should be glven one just as if his name had been upon the
original roll.

It was then said that the information furmshed by the papers then
‘before this office was not sufficient to warrant an expression of opinion
as to therights of Banks and his children.. Other affidavits have been
filed and the matter has been agam submitted to me for further eonmd—
eration,

From affidavits presented before the former opinion was rendered it
appears that William Banlks, sr., a white man, was married to an Indian
womai;, a member of the-Sac and Fox of Missouri tribe; that the appli-
cant-William Babnks was born of this marriage about the year 1849;
that his parents lived in Missouri just across the river from the reser-
vation in Kansas, then occupied by this tribe; that his mother was
recognized as a member of the tribe up to the time of her death, which
‘occurred about 1852; that she visited the tribe to receive the annuities
due her as such member, and that she took this child with her on some,

'if not all, of these visits, and received aunaities for him as well as for
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herself; that after her death he was for a time in a school called the
Highland Mission, established for the benefit of these Indians; that
during the time he was there annuities were drawn by those in charge
of said sehool on lis account; that at some time during his childhood,
just when not being shown, his father removed him from the school and:
after that he continued to live among the whites until about the year
1895 when he went to the reservation for this tribe in Nebraska to
secure allotments for himself and children. It is further stated in
some of these affidavits that it was the custom of these Indians to con-
sider all children born to any member of the tribe as members and to
place their names upon the rolls for annuity payments without any
action of the council or chiefs.

As a part of the additional proof the affidavit of Banks is filed, stat-
ing that he has always claimed the rights of membership in said t11be
that he has never received any land by way of allotinent or as a home-
stead and that he has for several years considered himself a citizen of
the United States and has exercised his rights as such to some extent.
He ig corroborated by three others, '

It seems from this proof that Banls, whatever may have been his
status as to citizenship by reason of his parentage, was at one time
considered and treated s a member of this tribe of Indians, It was
said in Black Tomahawk ¢. Waldron (19 L. D., 311) that the laws and
usages of an Indian tribe may deter mine the membel ship therein of one
who would under the genera,llule be a citizen of the United States.
The proof in this case while not so full as could be desired, goes to
establish the usage of this tribe as being that children born as this
one was, were considered as members of the tribe.

It is plain, however, that he never recognized his tribal relations
after he reaclied years of discretion until he sought to reap the advan-
tages incident thereto. His tribal relations were completely severed so
far as his own acts could accomplish that end.

- All tribal property among the Indians is held as communal property.
Under the general rule governing in the matter of community property
one who withdraws from the community or association, thereby forfeits
all his interest in the common property. In this case it must be held
that Banks gave up all right to share in the tribal property of the Sac
and Fox of Missouri Indians, unless the legislation of Congress shows
an intent to relieve from the effect of the general rule, Indians sever-
ing their tribal relations.

It has been the declared policy to encourage the breaking up of tri-
bal relations among the Indians and different laws have been enacted
with that end in view. The act of March 3, 1875 (18 Stat., 402-420),
-conferred the benefits of the homestead law upon Indians who had
abandoned their tribal relations but with a proviso as follows:

Provided, That any such Indian shall be entitled to his distributive share of all
annuities, tribal funds, lands and other property the same as though he had main-
tained his tribal relations. :
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The allotment act of February 8, 1887 (24 Stat., 388), declares every

Indian who has taken up his residence separate and apart from his
“tribe and has adopted the habits of civilized life, a citizen of the United -
States ¢ without in any manner impairing or otherwise affecting the
right of any such Indian to tribal or other property.” In view of these
provisions of law it must be held that Banks did not by severing his
tribal relations give up his distributive share in the tribal property
and that eonsequently he is entltled to an allotment in the lands of said

tribe.

This conclusion that Bauks is entitled to an allotment in these tribal
lands is eonfirmed by a provision of the act of June 7, 1897 (30 St&t
62-90), which reads as follows: '

That all children born of a ma,rrlage heretofore solemuized hetween'a white man
and an Indian woman by blood and not by adqption, where said Indian woman is at
this- time or was at the time of her death, recognized by the tribe shall have the
same rights and privileges to the property of the tribe to which the mother belongsg
or belonged at the time of her death, by blood, as any other member of the fribe,
and no prior act of Congress shall be construed as to debar such ch11(1 of such

right.

Banks’ mother was a member by blood of the Sac and Fox of Mis-
souri tribe and recognized as such at-the time of her death, and he
therefore is entitled to the protection of the provisions of this act.

The case of the children of Bunks presents a different question.
Their father had .severed his tribal relations before their births and

"hence they can not claim to have been born members of this tribe,
Neither is it claimed that any one of them was ever considered or
recognized as having membership therein. The act of 1897 does not
seem to confer any benefits upon persons in- their position. Neither
did that act nor any of the others cited, make Banks a.member of the
tribe from which he had separated himself. The object of that act was
"not to make the persons coming within its provisions members of any
tribe of Indians nor to reinstate them where they had withdrawn from
such membership but to confer upon them simply one of the incidents
of membership, that is, a right to share in the distribution of the
property of the tribe. The mother of these children was not, so far as
the record shows, recognized as a member of this tribe nor was the
father so recognized at the date of said act and hence they have not
been bronght within its provisions. They are not in my oplmon enti-
tled to allotments in the land of these Indians.

Reference is made to the case of Ariadne Bohdrt as furnishin g a prec-
edent for holding both Banks and his children entitled to allotments.
That case was decided upon an opinion of this office of June. 8, 1895
(11 Op. A. A. G., 333), holding that Ariadne Bohart was entitled to an
allotment on the Nez Perce reservation, because her mother was a full
blood Nez Perce Indian and the regulations under which allotments
were made prescribed that an applicant to be entitled to an allotment
must be a recognized member of the tribe or his father or mother must
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be such. The same opinion, however, held that Ariadne Bohart’s chil-
dren were not entitled.. So far as that case is duthmﬂ;y here it sustains
"the conelusions hereinbefore announced,
Approved, Janunary 22, 1898,
C. N, BLiss, Secretary.

DESERT LAND—STATE SELECTIONS—PATENT.
STATE OF WASHINGTON.

The provision in the act of June 11, 1896, that patents for desert lands may issue to
the States when an ample supply of water is actually secured, without regard
to- settlement and: cultivation, is not limited to lands on which liens have
been placed under said a,ct but is applicable to all lands donated by the act of
August 18, 1894.

Secretary Bliss to the Commissioner of the General Land Office, January
(W.V.D,) v » 22, 1898. - (F. W. C.)

“In your office letter “F” of June 19, 1897, submitting list No. 2 and
accompanying papers, filed by the State of Washington, for the segre-
gation of certain lands under section 4 of the act of August 18, 1894 (28
Stat., 372-422), you made the followmg reference to the act of June 11,
1896 (?9 Stat., 434) :

I desire to call attention to the provisions of the act of June 11, 1896 (29 Stat.,
413-434), in relation to liens on the dands segregated under the above act of 1894,
and would recommend that the forms and the contract in the eircular of November -

- 22, 1894, be amended by adding, wherever the act of August 18, 1894, is referred: to,
the words ‘and acts amendatory thereof.’

In answer thereto the departmental letter of July 12, 1897 (25 L. D.,
33), said:

The recommendation made by you in the last;paragra,ph of your letiter of the 19th
ultimo, relative to the amendment of the forms and the confract-in the cirecular of
November 22, 1894, will be made the subject of a separate communication.

The matter has again been called to my attention by your office
letter of October 12, 1897, submlttmg, for my approval, a draft of reg-
ulations concerning the makmg of final proof for desert lands segre-
gated under section 4 of said act of August 18, 1894.

The act of 1894, as therein declared, was enacted “to aid the public
land States in the reclamation of the desert lands therein, and the
‘settlement, cultivation and sale thereof, in small tracts to actual set-
tlers,” and provided for donating and granting to such States, free of
cost, such desert lands, not exceeding one million acres in each State,
as the State may cause to be irrigated, reclaimed, occupied and culti-
vated by actual seftlers. The provision for the patenting of these
lands is couched in the following language:

As fast as any State may furnish satisfactory proof aeccording to such rules and
regulations as may be preseribed by the Secretary of the Interior, that any of said

lands are irrigated, reclaimed and occupied by actual settlers, patents shall be
issued to the State, or its assigns, for said lands so reclaimed and settled.
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The act of June 11, 1896, supra; provides:

That under any law heretofore or hereafter enacted by any State, providing for
‘the reclamation of arid lands, in pursuance and acceptance of the terms of the grant
" made in section four of an act entitled “An Act making appropriations for the sui-
dry civil expenses of the government for the fiscal year ending:June thirtieth, -
eighteen hundred and ninety-five,” approved August eighteenth, eighteen hundred
and ninety-four, a lien or liens is hereby authorized to be created by the State to
which such lands are granted and by no.other authority whatever, and when created
shall be valid on and against the separate legal subdivisions of land reclaimed, for
the actual cost and necessary expenses of reclamation and reasonable interest -
thereon from the date of reclamation until disposed of to actual settlers; and when
an ample supply of water is actnally furnished in a substantial ditch or canal, or
by artesian wells or reservoirs, to Teclaim a particular tract or tracts of such lands,
then patents shall issue for the same to such State without regard to settlement or
cultivation: Provided, That in no event, in no contingency, and under no eircum-
stances shall the United States be in any manner directly or indirectly liable for
any amount of such lien or liabilily in whole or in part.

Under the act of 1894, lands coming within this million-acre grant
could not be patented until they were shown to be “irrigated, reclaimed,
and occupied by aetnal settlers.” The act of 1896, referring specifically
to arid lands granted to States by the act of 1894, authorized the crea-
tion of a lien thereon, by the State to which ‘“such lands are granted”
to'cover ‘“the actual cost and necessary expenses of reclamation and
reasonable interest thereon from the date of reclamation until disposed
of-to actual settlers.” This act then furpher provided—
and when an ample supply of water is actually furnished in ‘a substantial diteh or
canal, or by artesian wells or reservoirs, to reelaim a particular tract or tracts of such

lands, then patents shall issue for the same to such State, without regard to settle-
ment or cultivation.

The act of 1896 as is shown by this language, expressly dispenses
with proof of settlement and cultivation and authorizes the isshiance
of patents when an ample supply of water is actually furnished in a
substantial ditch or canal, or by artesian wells or reservoirs to reclaim
the land. . »

The questlon which arises under this leglslatlon is whether the pro-
vision in the act of 1896 prescribing the conditions on which patents

- shall be issued, applies fo all lands donated and granted under the act
of 1894, or is limited to those lands on which a lien is created under
the act of 1896. As before shown, the specific reference, in the begin-

_ning of the act, to arid lands so gmnted under the act of 1894, neces-
sarily meaning all lands so granted, is followed by a provision for the
creation of a lien upon “such land” and by a further provision for the
patenting of “such lands.” It is believed that the words ¢such lands”
thus twice employed, have the same meaning in each instance and refer
to the only lands specially mentioned in the act, which are those granted
under the act of 1894, Had it been the intention of Congress to limit
the provision in the act of 1896 relating to patents, to lands upon which
a lien had been created by the State under that act, such intention
could have been easily manifested and instead of repeating the words
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“guch lands” other words, having a more limited meaning, would have
been used, such as ““the lands covered by any such lien.,” There does
not seem fo be any reason for the patenting of lands, made suscep-
tible of irrigation by means secured through a lien placed thereon,
without requiring proof of settlement or cultivation, which does not
apply with equal force to lands made susceptible of irrigation by means
taken from the State treasury or secured in any manner other than
through such lien.

A construction should not be put upon the act which dlacrlmmates
in favor of lands irrigated by the expenditure of money obtained
through a Hen, as against lands irrigated by the use of money derived
from other sources. The purpose and object of the law is to enable the
State to reclaim the lands as an inducement to their settlement and
cultivation by actunal settlers in small tracts, and it is immaterial
whether the money expended in such reclamation is obtained through
the instrumentality of a lien or otherwise. The act of 1896 is remedial
in its purpose and should receive such construction, consistent with the
language there employed, as will best tend to accomplish the ultimate
and great purpose of thislegislation. The act of 1836 should be treated
as amending the act of 1894 by antherizing alien to be placed upon the
lands as an aid in the accomplishment of their reclamation, and as also
amending the original aet in the matter of patenting the lands to the
States, by dispensing with proof of settlement and cultivation and thus
confiding to the States the settlement and cultivation of the reclaimed
lands according to the expressed purpose of the first act. - This seems
to have been the view taken of the amendment in the House of Repre-
sentatives at the time of its passage. Mr, Lacey, chairman of the eom-
mittee of public lands, in explanation of the amendment said (Oong
Rec. 54th Cong., 1st Sess., p. 6222):

It is proposed now by this amendment to authorize those States to provide means
by which liens can be created upon the land to be irrigated, and that those liens
shall be enforced up to the time that the land is patented to the settler; and also tq
modify the Carey act to the extent of providing that when the water and the irri-

gating ditches have been arranged so as to irrigate the land properly, then patents
‘to the land may issue at once.

Mr. Mondell, also, stated (p. 6224): A

I believe it is entirely safe to provide that the legislatures of the arid-land States
shall pass such latws as may tend to the irrigation, cultivation, reclamation and set-
tlement of the lands within their borders.

There is no expression in the act of 1896 from which it can be gath-
ered that it was. the intention of Congress to limit the provision
therein, for issuing patents, to such lands as are covered by liens, and
even if the language used be considered doubtful in its meaning no
good reason suggests itself for so restri¢ting’ the provision. The
amendment is therefore held apphcable to all lands (,omlng within the
act of 1894,

You will canse to be prepared a form of contract and other forms
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along the lines of this ruling and forward the same for my consulerd-
tion and appreval.

The rales and regulations aeccompanying your letter of October 12,
1897, are also herewith returued for modification aecmdmg to the views
herem expressed.

INDIAN LANDS—PATENT-RIGHT OF ‘VAY.

SouTHERN UTE ALLOTWIENTS

In the issnance of patents to the Indian allottees of lands in the Southern Ute reser-

vation, over which the Denver and Rio Grande railroad has been constructed,

a clause should be inserted setting’ forth that the conveyance is made subject to

the right of way granted to said road by flre speeial aet of June &, 1872, which
does notin terms proteet the compsmy sright.

Ass%stcmt Attorney General ch Devanter to the Secretary of the Interior,
C January 24, 1898. - (W.C. Py

In response to your request of November 16, 1897 ¢for an opinion as
to whether patents to the Indian allottees of lands in the Southern
Ute reservation must be subjeet to the right of way of the Denver and
Rio Grande Railroad Company,” I would submit the following:

'By the treaty of March 2, 1868 (15 Stat., 619), between the United
States and the several bands of Ute Indlans a district of country
described as beginning at a point on the southern boundary line of
the Territory of Colorado where the meridian of longitude 107° west
crosses the same, running thence north to a point fifteen miles north of
the fortieth parallel of latitude, thence west to the western boundary
of said Territory, thence south to the southern boundary of said Terri-
tory, and thence east to the place of beginning, was set apart for the
absolute and undisturbed use and occupation of the Indians, and they,
- on their part, relinquished all claims to any other lands. It isnot neces-

sary to notice the other provisions of said treaty, except that appear-
ing in Article XIV, which reads as follows:

The said confederated bands agree that whensoever, in the opinion of the Presi-
dent of the United States, the public interests may require it, that all roads, high-
ways, and railroads, authorized by law, shall have the right of way through the
reservation herein designated. .

By the act of April 23, 1872 (17 Stat., 55), the Secretary of the
Interior was authorized to negotiate with the Ute Indians of Col-
orado Territory for the extingunishment of their right to the south part
of the reservation, made in pursuance of said treaty of 1866.. An
‘agreement was made with said Indians on September 13, 1873, and
ratified by the act of Congress approved April 29, 1874 (18 Stat., 36),
by which the Indians ceded their interest to a portion of their former
reservation described as beginning at a point on the eastern boundary
thereof, fifteen miles north of the southern boundary line of the Terri-
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tory of Colorado, running thence west to a point twenty miles east. of
the western line of said Territory; thence north to a point ten miles
north of the thirty-eighth parallel of latitude; thence east to the east-
ern boundary of the Ute reservation, and thenee south to the place of
beginning.

[t was further provided that all the provisions of the treaty of 1568
not altered by said agreement should continue in foree. It was also
agreed that an agency should be established on the southern part of
this reservation for the Weeminuchi, Muache and Oapote bands.
These bands seem to have been subsequently designated as the
Southern Utes and they occupied the strip of land fifteen mlles wide
in the southern part of Colorado.

Another agreement was entered into with the confederated bands of
Ute Indians in Colorado, on March 6, 1880, which was ratified by act
-of Congress approved June 15, 1880 (21 Stat., 199)., It was then con-
templated that the Indians should take their lands in severalty and
agreed that they should cede to the United States all the texrritory of
the then Ute reservation in Colorado, except as therein provided for
their settlement. The settlement of the Sonuthern Utes was prov1ded
for as follows:

The Southern Utes agree to remove to and settle upon the unoccupied agricultural
lands on the La Plata River in Colorado; and if there should not be a sufficiency of
such lands on the La Plata River and in its vieinity in Colorado, then upon such
other unoccupied agricultural lands, as may be found on the La Plata River.-or in
its vicinity in New Mexico.

It was further provided as follows:

All provisions of the treaty of March second, eighteen hundred and sixty-eight and
the act of Congress approved April twenty-ninth, sighteen hundred and seventy-
four, not altered by this agreement shall continue in force.

* Baid act of Congress provided for a commission to make a census of
these Indians, to seleet and make allotments of land in severalty to
them, and to superintend their removal, location and settlement on
such allotments. This partof the plan was not carried into execution
.and the Southern Ute Indians continued to oceupy the strip of land in
the south part of Oolmado, as a reservation.

. Another agreement was entered into with the Southern Ute Indians
in 1888, whieh provided for their removal to Utah, but this was never
ratified by Congress, being rejected by the act of February 20, 1895
(28 Stat., 677). At the same time it was directed that the agreement
of 1880 be carried out as in said act provided. It was then directed
that the Secretary of the Interior cause allotments to be made, to such
~ of the Southern Utes as should elect, and be considered by him quali-_
_fied, to take the same, out of the agricultural lands in their reserva-
tion in Colorado. For the use of those who should not elect to take
“allotments, there was reserved the western portion of thelr reserthmn
and certain townships in New Mexico,
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subject, however, to thé right of the government to erect and maintain agency build-
ings thereon and to grant rights of way through the same for railroads, irrigation
ditehes, highways, and other necessary purposes.

It is in connection with the allotments made under this act that the
‘question now plesented arises,. _

Among the papers submitted are letters of the Commissioner of the
General Land Office and the Commissioner of Indian Affairs, written
in 1882 and 1883, in relation to certain maps of parts of this company’s
road, filed under the right of way act of March 3, 1875 (18 Stat., 482).
These maps affected lands in the original reservation, but entir ely out-
side of the limits within which the allotments now in question were

made, and those letters do not afford any assistance in solvmg the
question now before the Department.

By the act of June 8, 1872 (17-Stat., 339), the Denver and Rio Grande
Railway Company was granted a right of way over the public domain,
with the proviso that said company should complete its railway to a
point on the Rio Grande as far south as Santa I'¢, within five years, on
penalty of forfeiture of all rights under said act as to the uncompleted
portions of the road. By the act of March 3, 1877 (19 Stat. 405) the -
time for building the road was extended for ﬁve years,

Upon application of said company, the President of the United States,
on May 12, 1880, made a formal statement as to the necessity for the
proposed road, in which, after mentioning the proposition of the com-
pany to extend its line of road through and over the reservation pro-
vided for the Ute Indians by the treaty of 1868 and the. provision of
artlele X1V, thereof, said:

Iﬂow, therefore, being satisfied that the interests of the public at large do require
that such branches and extensions of said railroad should be constructed as proposed
by said company, I make this declaration of my opinion that the public interests
require the construetion of such branches and extensions of said railroad through
and upon the said tract of land, so set apart for said bands of the Ute tribes of
Indians under the said treaty, the right to the construction of railroads through said
reservation being stipulated for in said article of said treaty in certain eases.”

In 1883 the company filed two maps; one showing the line of road
from the town of Antonito to the mouth of the Rio Piedra, and the
other to the town of Durango, which maps covered the entire line of
said road within the reservation where the allotments in question were
afterwards made.  These maps were approved under said act of 1872,
In the letter returning the approved maps. to the General Land Office,
dated Janunary 15, 1884, the Secretary, after stating that the Commis-
sioner of Indian Affairs had récommended the approval, reserving the
question of compeunsation to the Indians for future consideration, said:

I concur in the views above expressed, and with the qualiﬁcaﬁon mentioned as to
‘compensation, accordingly approve, under the granting act of June 8,.1872, the
maps referred to and return them herewith. ]

He, also,in that connectlon referred to the prowsmns of article X1v,’
of the treaty of 1868, supra, and the executive order of May 12, 1880,
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supra. 1 have not been able to learn that a.nythmg has been done in
regard to compensation. :

This question as to right of the Indians to compensa,tlon for the right
of way does not affect the question now under eonsideration. The right
to compensation, if any, attached at the time the road was built and
can not be affected by the insertion in; or omission from, the patents
for allotments, made long subsequent to that time, of words denoting
that the.land is subject to said right of way. Neither can the insertion
or omission of such words affect the rights of the railroad company
or of the allottee. The question submitted is, theref‘ore, onte of poliey

_rather than of law.

It was formerly the poliey to lnser’o in final certificate and patents for
tracts of land traversed by railroads which had been granted rights of
way, a reservation of such right of way and this whether the right was
claimed under the general right of way aet of 1875 or under a special

“act. This rule has, however, been changed as to roads elaiming the
right of way under the general act. In the case of Mary G. Arnett
(20 L. D., 131), it was held that said statute itself amply protected all
rights and it was, therefore, unnecessary to insert an excepting clause in
a patent for a tract of land crossed by sauch right of way. In the case
of Dunlap ». Shingle Springs and Placerville R. R. Co. (23 L. D., 67),
this ruling was adhered to and the distinction between cases arlsmg
under the act of 1875 and under speclal acts which do not in terms pro-
tect the company’s right of way; was pointed out; the case of Florida
Qentral and Peninsular R. R. Co. v, Heirs of Lewis Bell (22 L. D., 451},
being referred to- for the rule in such cases. On November 27, 1896 -
(23 L. D., 458), a circular was issued informing the local officers that
it is not necessary to note on final certificates a reservation of the right
of way where such right is claimed under the act of March 3, 1875, or
the act of March 3, 1891 (26 Stat., 1095), granting the right of way for
canals and reservoirs. In the concluding paragraph of that circular if
is said: ' ‘

It will be observed that the decisions above noted do not refer to cases where right
of way has been granted under special acts. :

In this ease the grant of the right of way was by a special act; there
is mo question of forfeiture and the granting act does mot in terms pro-
teet the company’s right. Under the ruling in Florida Central and
Peninsular R. R. Co. v. Bell ¢t al. (22 L. D., 451), where similar condi-
tions obtained, the patents for tracts aeross or over which this portien
of the Denver and Rio Grande Railroad Company’s line runs should
contain a clause setting forth that the conveyance is made subJect to
the right of way for said road.

The fact that in the preliminary or trust patent issued for Indmn allot-
ments, the United States promise to' eonvey a title in fee simple free of

" all incumbrance whatsoever, at the end of the trust period, is an addi-
tional reason for inserting the exceptling claunse in: such: patents,

/



DECISIONS RELATING TO THE PUBLIC LANDS. 81

In this case the road was built many years ago, so that the specific
tracts subject to the right of way are, or should be known, and, there-
fore, the excepting clause should beinserted in only those patents which
-embrace those specific tracts.

Approved, January 24, 1898,

: O. N. Briss,
Secretary.

STOKES ». PENSACOLA AND GEoRrGIA R. R. Co.

Motion for review of departmental decision of May 3,1897,24 L. D.,
396, -dismissed by Secretary Bliss, January 24, 1898, g
MINING CLATM—APPLICATION FOR PATENT.

ASPEN MoUNTAIN TuNNEL LoDE No 1.

An application for mineral patent should not be allowed for land embraced within
the prior pendmg applieation of another.

Secretary Bliss to the Commissioner of the Genm al Land Office, January J
(W.V.D.) ) 24, 1898. . . (P.J.0.)

It appears that The Aspen Mountain Tunnel and Drainage Company,
on February 11, 1896, made application, No. 522, for patent for the
~ Aspen Mountain Tunnel Lode No. 1 mining claim, sarvey No. 10,035,
Glenwood Spungs, Colorado, land district. This application was
received and publication of notice commenced in a newspaper.

In March, 1896, and during the period of publication, the owners of
the Graystone and .the Alabama lode claims each filed a protest-
against the acceptance by the local office of the application for patent
by the Aspen Company. (It is stated the owners of the Menlough
mining elaim also filed a similar protest, but it is not found in the
record.) These protests allege, in substance, that the protestants are
the owners of the several claims; that in August, 1895, the owner of
the Sibley lode mining claim applied for a patent for the same; that
there was a conflict between the claims owned by the protestants and
the Sibley; that all of the conflict between protestants’ claims and the
‘Sibley is also a part of the said Aspen Tunnel lode No. 1; that the
protestants each adversed the Sibley application, brought cmlts thereon y
and said suits are now pending and undetelmmed—
that unless said M, A, No. 522 is canceled and held for naught contestee will be
‘granted its receiver’s receipt upon said premises so soon as said publication expires,
unless protestants go to the needless expense of again “‘ adversing” and bringing suit
for the identical premises sued for in their adverse against said Sibley application.

The protestants pray that the application be canceled and publlca,-
tion notice ordered stopped.

. At the request of counsel the local officers immediately forwarded
12209—voL 26——6 '
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the protests to your office, whereupon, by letter of March 25, 1896,
your office informed the register and receiver that their action was
irregular, required an immegdiate report from them on the matter, and
directed them not to allow entry upon the application. :

- Without going into all the correspondence in detail, it is sufficient to
say-that, by direction of your office, the protestants were advised to
appeal from the action of the local office in allowing the application,
This they did, and the entire record was forwarded to your office, and
by letter of August 14,1896, your office reversed the action Lelow and
held the application for patent for the Aspen Mountaln Tunnel Lode
No. 1 for cancellation,

From this decision the applicant has appealed, allegmg that it is con-
trary to.the rules of the land office and the law; that the application
is simply pending and not perfected and awaiting decision in the
adverse suits; that ¢ there is no rule or law preventing the application
for patent for ground covered by previous entry pending adverses;?”
that the survey having been allowed and approved by the surveyor-
general,the application filed and notices posted and published, it would
be subjecting applicant to.additional expense and delay to require him
to go through the same proceedings after the adverses are disposed of,.

There is no brief filed by counsel for appellant, and it is not pointed
‘out wherein the decision of your office i contrary to the rules-of the
land office and the law.” The question will not, therefore, be discussed
further than to say that it has uniformly been held by the Department,
where the question was raised, that an application for patent for a
mining claim will not be allowed to embrace therein ground covered by
the prior location and application of zmothel (Rocky Lode, 15 L. D.,
571), and, also, that— . .

An entry allowed prior to the. final disposition of adverse proceedings must be
canceled and the parties placed in statu guo, where it appears that such adverse
elaim is still asserted and remains undetermined. (Meyer et al. v, Hyman, 7 L. D,,
83; sbe also Great Eastern Mining Co. ». Esmeralda Mining Co., 2 Id., T04.)

It is true that in fthese cases the facts were not exactly the same as
those in the case at bar, but the punmple announeed applies with equal
force,

The question as to the right of possession of the glound in-contro-
versy having been transferred to a court of competent jurisdietion,
there was no justification for thelocal officers in receiving an application
for the same land even from one 1ot a party to the proceeding then
‘pending.

-There was no specific rule in the mining cireular approved December
10, 1891, covering such a case as this, but paragmph 49 of the new
Mining Regulations, approved December 15, 1897 (25 L. D., 561), was
“prepared to meet just such emergencies as are here presented. It reads
as follows: _ ,

" Before receiving and filing a mineral application'for patent, local officers will be
particular to see that it includes no land which is embraced in a prior or pending
application for patent or entry,-or any lands embraced in a railroad selection, or for
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which publieation is pending or has been made by any other claimants, and if, in-
their opinion, after investigation, it should appear that a mineral application should
not, for these or other reasons, be accepted and filed, they should formally reject the
same, giving the reasons therefor, and allow the applicant thirty da,ys for appeal to
this office under the Rules of Practice. )

Your office judgment is affirmed.

RIGHT OF WAY—STATION GROUNDS—-UNSURVEYED LAND,

ST, PAUL, MINNEAPOLIS AND MANITOBA RY. Co.

The actual nse of unsurveyed public land as station grounds precludes thesubsequent
acquisition of adverse rights to the land so occupied.

Secretary Bliss to the Commissioner of the General Land Office, J anuary
(WVD) ' 24, 1898. _ (C. J. G.)

The St. Paul, Minneapolis and Mamtoba Rallway Company, under
the provisions of the act of March 3, 1875 (18 Stat., 482), filed a plat,
showing its selection of station grounds at Laclede, Idaho, covering an
area of twenty acres in lots 1, 2, 3, the SW. { of the NE. £ and the
NW. £ of the SE. 4, Sec. 20, T. 56 N,, R. 3 W,, in the Cceur d’Alene
land district. B :

On July 23, 1892, your office refused to recominend the said plat for -
-approval, on the ground that the lands covered thereby, being unsur-
veyed, were not subject to approval under the above mentioned act,

After a survey had been made the railway company filed another
plat, which was also rejected by your office on May 19, 1897, but this -
- time for the reason that said plat, with the exception of about one
acre in the SW. £ of the NE. £, covers land upon which entries have
been made, as follows: '

lIots | and 2, by John Kepky, August 7, 1896; and

lot 3, NW. 1 of SE. %, by Lyman T, Markham, March 26, 1897,

In supp01t of this last decision of your office the case of Dakota
Oentral Railway Company (12 L. D.; 264) was cited.

The railway company has filed an appeal to this Department, it
being contended therein that, following the case of this company v.
Maloney et al. (24 L. D., 460), its plat should be approved, or a hearing
ordered to determine the priority of right between said company and
the adverse claimants named.

The syllabus of the case cited by the company is as follows:

The actual use of lands as station . grounds, prior to survei, by a company that

has filed its articles of incorporation, proofs of organization, and construeted a ..

railroad over unsurveyed land, entitles sajd company to an approval of a plat of
.said grounds, as against an intervening homestead enttv if such use antedates the
settlement of the. homesteader.

‘Based on this ruling and the facts of the case under consideration,
the Department is warranted in instructing your office to order a
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hearing, after due notice to all parties concerned, for the purpose of
affording the railway company an opportunity to show that the lands
in question were actually used by said company as station grounds
prior to the initiation of the adverse clalms referred to. It is so
directed.

INDIAN LANDS—TIMBER CUTTING.*

DEPARTMENT OF THE INTERIOR, ,
GENERAL LAND OFFICE, September 28, 1897.

Logging Regulations to govern logging by Indians on the ceded
Chippewa Reservations, Minnesota, under the provisions of the act of
Congress approved June 7, 1397 (Public No. 3).

Ist. The Indians on the ceded Chippewa reservations, Minnesota,
shall be authorized to enter into a contract or contracts with any respon-
sible person or persons to cut and bank any specified quantity of dead
timber standing or fallen on said reservations, at a given price per
thousand feet, such responsible person or persons being required to
give bond in a sufficient penalty, stipulating for the faithful perform-
ance of the obligations of such contract, the caleful observance of the
intercourse laws, ete.

2nd. There shall be detailed from the corps of Chlppewa examiners,
appointed under the act of January 14, 1889 (25 Stat., 642), for the
effectual carrying out of these regulations, asuperintendent and as
many assistant superintendents as the Commissioner of the General
Land Office may select. The superintendent detailed for the purpose
of directing logging operations, shall, with the assistance of the Indian
agent at White Earth agency, require each Indian desiring to cut and
bank saw-logs, to make a selection of the dead timber standing or
fallen; and thereafter malke application to be allowed to contract for
the cutting and banking of such timber, deseribing by section, town-
ship and range the land on which the dead timber is standing or fallen.

3rd. Before any timber shall be cut under the foregoing authority, a
coutract shall be entered into between the Indian applicant or appli-
cants and some responsible person or persous as provided in paragraph
one, and in such form as shall be prescribed by the Commissioner of
the General Land Office, which contract, however, shall not be of force
until the same is approved by the Indian agent and superintendent,
and confirmed by the Commissioner of the General Land Office, which
approval and confirmation shall operate as a permit for the cutting and
banking of the timber applied for by the Indian or Indians.

4th, It shall be the duty of the siperintendent and assistant super-
intendents to go into the woods with the loggers, and direct their
labors, to the end that no green or growing timber may be cut, and

* Not reported in Vol 25.
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that no live trees may be damaged in any manner, so as to cause them
to die, and also to inspect the scaling of the logs.-
5th. The superintendent shall receive, in addition to his compensatwn
as examiner of Chippewa lands, two dollars per day for such time as
his services may be actually necessary in logging operatlons hereunder, '
and both the superintendent and assistant superintendents shall receive
their necessary traveling expenses; and such additional compensation
and traveling expenses shall be paid from the proceeds of the sale of
logs. The assistant superintendents shall oversee and direct such por-
tions of the work as the superintendent may direct. : '
6th., With the exception of the superintendent, assistant superlnten-
dents and scaler, and in cases where persons of sufficient knowledge
and skill for foremen, blacksmiths, filers, teainsters, clerks and cooks
cannot be found among the Indians, no white labor shall be employed
in performing this work.
~ Tth. One-half of the cost of scaling shall be paid by the Indian log-
gers, and one-half by the purchaser of the logs. After the scaling is
completed, the sale of the logs shall not be valid until the same is
approved by the Indian agent and superintendent and contirmed by
the Commissioner of the General Land Office.
8th. The Indian agent will assume control of the proceeds of the sale,
fifteen per cent of which shall be dedueted by him for the benefit of the
Indians, and to pay all expenses of the sale, such as advertising, tele-
graphmb, additional compensation of superintendent and traveling
expenses of superintendent and assistant superintendents, provided
that, in any case where the logs are sold for an amount exceeding $5
per thousand feet, the per cent or amount to be deducted for the benefit
of the Indians, as above stated, shall be proportionately increased in
the discretion of the Commissioner of the General Land Office.
The net proceeds remaining shall be divided and paid as follows:
1st. He shall pay, from the sales of the logs under each contract, the
party or parties furnishing the advances under the contract, authorized
. in section 9, to the logger who delivered said logs.
2nd. He shall pay the scaler or scalers of such logs, the amount due
~on the part of the Indian logger. ‘
"~ 3rd. He shall pay the foremen, blacksiniths, teamsters, filers, clerks
and cooks of the logger any balance that may be due them under their
contracts with the logger.
 4th. He shall pay the laborers of the 10ggel any unpand balance
- which may be due them under their contract for Lmbor performed in the
cufting or dehvely or banking of such logs. :
5th. He shall pay the logger or contractor who banked such logs, any
part remaining of the amount to be paid under his contract.
9th. Any logging Indian, on a proper showing of his inability to fur-
pish his logging outfit; or to. sustain himself, or his family; during the
logging operations, may receive advances of goods or cash from any
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party with whom he may contract, which eontract shall first be approved
by the Indian agent to such a limit as the Indian agent may fix, and
‘such advances shall be paid. by the Indian agent to the party making
the same from the amount to which such Indian is entitled for his
logging work. : '

10th. The Commissioner of the General Land Office shall have power
to prescribe such rules and regulations not inconsistent with these
regulations as he may deem proper from time to time, for the more
efficient prosecution of the loqgmn operations, and to thoroughly pro-
tect the mterests of the Indians and the Government in the premises.

.~ BINGER HERMANN,
Commissioner.
Approved, ’
C. N, BrLiss,
Secretary.

INDIAN LANDS~TIMBER CUTTING—ACT OF JUNE 7, 1897,

" THEODORE H. BEAULIEU.*

Permission to place portable saw mills in the vicinity of dead and down timber, cub
under the provisions of the act of June 7, 1897, for the purpose of manufacturing
such timber into lumber, may be granted, where the applicant enters into a con-
tract in the form prescribed by the regulations of September 28, 1897, and sub-

- mits proof as to the present impraecticability of marketing the timber.

‘Secretary Bliss to ‘the Commissioner of the General Land Office, December
4, 1897. (J.LP.)

I have before mé your letter of the 22nd ultimo enclosing one from
Mr. R. H. Rosa, superintendent of dead and down timber, Chippewa
ceded lands, White Barth, Minnesota, covering the application of
Theodore H. Beaulieu for permission to cut dead timber, standing and
fallen, on certain sections in township 162 north, range 36 west, and to
establish portable saw-mills near such tnnbel for its manufaeture inte
lamber,

Mr. Rosa states that the timber referred to has been dead many-
years, that it is rapidly decaying and that it is represented that if the
desired permission is accorded to Mr. Beaulieu the farming_community
in that vicinity will be greatly benefited.
~ You express the belief that if proper opportunity is not given to dis-
pose of the timber loss will result to the Indians. You have accord- -
‘ingly recommended that you be authorized to grant permission to Mr,
Beaulieu to place a portable saw-mill in thelocality mentioned, on his
submitting satisfactory proof that the allegations as to the present im-
practicability of marketing the timber are true and when he has entered
into a contract in the form presecribed in the instructions of September

. *Not reported in Vol. 25,
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28, 1897, relating to dead and down. timber on the ceded Chippewa
reservations, Minnesota, heretofore approved by the Department,
Under the authority of the act of June 7, 1897—Public No. 3, page
32—in pursuance of which the above mstrucmons were issued, and
in accordance with your verbal request for such authority, I hereby
authorize you to grant the permission asked for in this and all other
cases, where the applicant will enter into a contract in' the form pre-
scribed in the instructions of September 28, 1897, and where such per-
mission will, in your judgment, be for the beneﬁt of the Indmns and. in
accordanee with the act of June 7, 1897 (supra).
~ You are also hereby directed to 1nst1uch Mr. Rosa, superintendent of
.dead and down timber, to seeé that no other advantages inure to the
contractor -in this or any other case, for the erection of a wmill- as pro-
posed, and require him to report to your office should any of =aid con-
tractors attempt to cut any other than dead and down timber on said
ceded lands; and on proof that any contractor has cut any other than
dead and down timber on said ceded lands, his contmct or permission
will be at once revoked,

ABANDONED MILITARY RESERVATION—SCHOOL GRANT.
INSTRUCTIONS

The provision in the act of August 23, 1894, that lands within aba,ndoned mlhta,ry
reservations restored for disposal undel said aet, shall be subject to entry by
actual settlers, is a congressional disposition of said lands that takes them out
of the operation of the school grant, if it had not attached prior to the estab- '
lishment of the reservation.

The proviso to section 6, act of July 16, 1894, admitting Utah to the Union, does not

take the grant of school lands to said State out of the operation of the general
tule as to the time when said grant attaches to the specilic sections, or limit the
authority of Congress to so provide for the disposal of reserved lands, that on
their restoration the right of the State to the specifie sections may be defeated.

Secretary Bliss to the Commissioner of the General Land Office, January
(W.V.D, 28, 1898. o (E. F.B.)

I am in receipt of your letter of November 18, 1897, resubmitting
for my consideration the circular of iustructions to.the register and
receiver at Salt Lake City, Utah, as to disposal of thé lands in the
abandoned Fort (Cameron military reservation which received the
approval of the Department. March 22, 1897, 24 L. D., 269.

It does not appear that any change is desired in these instructions
so far as they indicate the manner of disposal of the lands subject to
settlement and entry under the act of August 23, 1894 (28 Stat., 491),
which was the aim and purpose of the instructions, but the resubmis-
sion seems to be made merely with reference to the expression of
the Acting OOmmlssmner as to what lands are excepted from settle-
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‘ment and entry under the .act and to which the instruetions dld not
therefore apply. ‘
The expression referred to is that ¢ Sections 2, 16, 39 and 36 of this
reservation are reserved for school purposes.” '

The date when this reservation was established, and when it was
‘turned over to the cnstody of this Department, and when it was sur-
veyed, were not given in the letter of instructions of March 22, 1897,
and hence it received the approval of the Department upon the assump-
~tion that the facts in that case warranted the statement made therein as
to the reservation for school purposes, but from the facts stated in the
communication now under consideration it is evident that it was intended
by your office to apply generally to military reservations turned over to
‘this Department under the act of Angust 23, 1894, following the decision
of your office of July 25,1896, to which you refer, holdlng that as to the
lands within such reservatlons,
after providing for the preference rights of actunal bona fide settlers, the balance

should be treated as public lands subject to all the land" laws of the United States,
including grants for school purposes and all other public laws.

The  question therefore submitted with your letter involves a con-
struction of the act of August 23, 1894, especially with reference to the
rights of the several States under the grant for school purposes to take

Jands within the limits of abandoned mlhtary reservations containing
more than five thousand acres, ,

The grant to the several States of certain designated sections for
school purposes has been so clearly interpreted by the decisions of the
courts and of this Department as to leave little room for doubt as to
what lands ¢ome within its operation. It attaches to the specific sec-
tions in every township within the political boundaries of the State
which are disencumbered and free from reservation, at the date when
‘the sections are designated by survey, _
but where the fee is in the United States at the date of survey and the land is so
encumbered that full and complete title and right of possession can not then vest in
the State, the State may if it so desires, elect to take equivalent lands in fulfillment
of the compact or it may await until the title and right of possession unite in the
government, and then satisfy its grant by taking the landsspecifically granted. State
-of Colorado, 6 L. D:, 412, see also Cooper ¢. Roberts, 18 How.,173; Ham v. Missouri,
Ib. 126; Beecher v. Weatherbv, 95 U. 8., 517; Heydenfeldt v. Daney Gold Mining
Company, 93 U. 8., 634

Until the status of the land is actnally fixed by survey, as shown by the townshlp
plat, so that the grant may attach to the specific section, the government has the alb-
solute power to dispose of it as a part of the publie domain, or to provide for its dis-
Pposal in any manner that may promote the public interest. Gregg v.State of Colo-
rado, 15 L. D., 151 .

This principle was clearly announced in the cuse of Heydenfeldt ».
Daney Gold Mining Company, supra, in which the court said:

A grant, operating at once and aftaching prior to the surveys by the United

States, would deprive Congress of the power of disposing of any part of the lands
in Nevada until they were segregated from those granted, . -
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Again the court in holding that the words of the present grants are
restrained by words of qualification intended to protect the State
'ageunst loss that might happen through the action of (,ongless in set-
tling or dlsposmg of the public domain says:

. Bemdes no other congtruction is consistent with the statute as a whole, and
answers the evident intention of its makers to grant to the State in presenti a quantity
of lands equal in amount to the sixteenth and thirty-sixth sections in each township.
Until the status of the lands was fixed by a survey, and they were capable of identi-
fication, Congress reserved absolute power over them; and if in exercising it ihe
whole or any part of a sixteenth or thirty-sixth section had Deen disposed of, the
State was to be compensated by other land equal in quantity, and as near as niay
be in quality. By this means the State was fully indemnified, the settlers ran no
risk of losing the labor of years, and Congress was left free to legislate touching the
national domain in-any way it saw fit, to promote the public interests.

See also Mining Company ». Consolidated Mining Co. 102 U. 8., 167,

Uutil survey, Congress reserved the right either to sell them or dispose
of them in any other way that commends itself to its judgment.. Hence
if a reservation is created within the Doundaries of any State prior to
survey, Congress may in providing for the survey of such reservation
and its restoration to the public domain so dispose. of it as to deprive
the State of the right to the specific sections, in which event it would
‘be compensated by the selection of otherlands in lieu thereof, . Heyden.
feldt ». Daney Gold Mining Company, supra, and Mining Company @,
Mining Company, supra. Gregg v. Colorado, supra. '

Keeping in view this interpretation, has Congress by the act of August
23, 1894, so restored lands within aba.ndoned military reservations con-
taining more than 5,000 acres, to the public domain as to subject them
“to all the land laws of the United States including grants for school
purposes and other public laws.” , _ :

The act of July 5, 1884, (23 Stat., 103), providing for the disposal of
abandoned military reservations required that they shall be surveyed
and approved and disposed of at public sale to the highest bidder for

_ cash at not less than the approved value and not less than one dollar
and twenty-five cents per acre.

Under said act the Secretary is ’mthouzed to cause the lands in sald
reservation to be subdivided into tracts of less than forty acres each’
‘and into town lots, or either, or both if in his opinion the public interests
80 require. By a proviso to this act settlers who were in occupation

_of any part of said reservation prior to its location or had settled
thereon prior to January 1, 1884, in good faith for the purpose of secur-

. ing a home and entering it under the general laws and had continued

in such occupation to the date of the act and were qualified to make
homestead entry shall be entitled to enter the land so occupied not
exceeding one hundred and sixty acres, according to the legal subdivi-
sions,

As these lands had been enhanced in value by the uses for which
they had been reserved, it was the general policy of the government at
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that time, that it should reéceive the benefit of such enhanced value by
offering them for sale to the highest bidder for cash in tracts or lots of
‘such area as would best subserve the public interest.

Many of these reservations, however, in the western States were of
such extended area that the act of July 5, 1884, could not be made .to
apply to the entire area of such reservations without conflicting with
‘what afterwards became the established policy of the government to
wit, the disposal-of the public lands to actual settlers as homesteads
rather than at public sale to the highest bidder, and henece the act of
August 23, 1894, was passed, which did not limit the right of home-
stead settlers to sueh linds as they .were in actual occupancy of at the
-date of location of the reservation or upon which they had sett]ed prior
to January 1, 1884, but provided:

That all lands not already disposed of included within the limits of any abandoned
military reservation heretofore placed under the control of the Secretary of the Inte-
“rior for dlspos1t10n ander the act approved July fifth, eighteen hundred and eighty-
four, the chsposal of which has not been provided for Dby a subsequent act of Con-
gress, where the area éxceeds five thousand acres, except such legal subdivisions as
" have government improvements thereon, and except also such other partsas are now
or may be reserved for some public use, are hereby opened to settlement under the -
-public land laws of the United States, and a preference right of entry for a period
of six months from the date of this act shall be given all bona fide settlers who are-
qualified to enter under the homestead law and have made improvements and are
now residing upon- any agricultural lands in said reservations, and for a period of
six months from the date of settlement when that shall cccur after the date of this
aet: Provided, That persons who enter under the homestead law shall pay for such
lands not less than the value heretofore or hereafter determined by appraisement,
nor less than the price of the land at the time of the entry, and such payment, at
the option of the purchaser, be made in five equal installments at times, and at rates
of interest $o be fixed by the Secretary of the Interior.

The established policy of the government to dispose of the public
lands to homestead settlers only, was thus preserved withount discard-
ing the policy that formerly obtained of disposing of such lands for
revenue. The purpose of the act is made manifest by the report of the
House Committee on Public Lands, which was concurred in by the
report of the Committee on Public Lands of the Senate, so far as it set
forth the object of the bill, the circnmstances which called for such leg-
islation and the policy which had prevailed in previous years with ref-
erence to the disposal of lands in abandoned military reservations.
See Senate Report 650—53d Congress. 2d Session. '

The House Committee in reporting the bill after referring to ex1stmg
legislation and that no provision had been made in the act of July 5,
1884, for opening the lands to agricultural settlement, says:

The pending bill is intended to apply only to reservations of which the area
exceeds 5,000 acres, and only to such portions of the reservations to which it shall
apply as have no improvements thereon and as are not reserved for any publie use,
That beyond these reservations and parts of reservations the provisions of the said
act of July 5, 1884, are t0 remain unchanged and in full operation, while those lands
a8 to which this bill shall operate shall be open to homestead settlement, with the
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condition that survey and appraisement thereof shall be made-according to the pro-
visions of the act of July 5, 1884, and that parties claiming the same as sefitlers shall
be allowed ninety days in which to make entry thereof, with the requirements super-
added to the ordinary requirements of* the homestead law that they shall pay for the
lands so entered by them af not less than the appraised value and not less than the
minimum price of such lands under the general statutes, in five equal installments,
at times to be fixed by the Secretary of the Interior by general regulations.

It is the established policy of the government to dispose of the public lands as
homes to actual sebtlers rather than to sell them for a mon ey price for the benefits of
the Treasury, as was formerly done.

This is the policy applied to any public lands remaining undisposed of in the
vicinity »f tlie lands onee embraced in military reservations now abandoned, and the
settlers naturally doubt the expediency of applying a different rule to the latter
class of lands if agricultural in character, unimproved, and not requnired for any
publicuse. The reason ordinarily given therefor is that if the lands have enhanced
in value, the govérnment rather than the individual settlers should have the benefit
of it, notwithstanding that with respect to lands generally the government has dis-
carded the policy of managing them and disposing of them for revenme. :

In this the object is kept in view of securing the benefit of any enhancement of
value of the lands to the Treasury while giving settlers the preference in purchase
at such enhanced value, to be ascertained by appraisement. This would appear to be
in harmony with the general poliey now prevailing which looks to the disposal of the
lands to the settlers, and as calculated to do away with the secming anomaly in the
_‘existing methods of disposing of abandoned military reservations on'a different and

contradictory principle, It may be added that the proposed legislation would be in
the line of the legislation under which relinquished Indian reservations in the
. Dakotas, Montana, and Oklahoma are now being disposed of to settlers under the
homestead laws, bnt with payment of a prescribed price per acre, 111 addition to the
usnal homestead requirements.

If thysreport is to be a,ccépted as a guide to the true interpretation
of the act, it is apparent that it was not intended to repeal any of the

- provisions of the act of July 5, 1884, but that its purpose wastokeep said

act in full force as to_the power of the Secretary to subdivide the reser-
-vation or any part of it into town lots or either or both, and to sell
them at public anction to the highest bidder while it further extended
“the privilege granted to the homestead settler by subjecting all the land
in such reservation, with certain exceptions. therein named, to settle-
ment and entry, under the homestead law upon the conditions stated.
1in the proviso to said act.

The words “those lands as to which this bill shall operate, shall be
opened to homestead settlement, with the condition that survey and
appraisement thereof shall be made according to the provisions of the
act of July 5, 1884,” can have but one meaning, and clearly indicate
that the words of the act, ¢ opened to settlement under the public land
laws of the United States,” have reference to agricultural settlement
laws, and as the homestead law was the- only law then in force under
which agricultural entries depending upon settlement could be made,
it meant opened to settlement and entry under the homestead law.

- In consbtruing the statute we are not to look to any sin‘gle phrase in it bub to its

whole scope in order to arrive at the intention of the makers of it. If a literal
interpretation of any of it would be contrary to the evident meaning of the act taken
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* as a whole it should be rejected. ‘There is no better way of discovering its true
meaning when expressions in it are rendered ambiguous by their connection with
other clauses than by considering the necessity for it and the causes which indueced
its enactment. Heydenfeldt v. Daney Gold Mining Company, 93 U. 8., 638.

But there is no difficulty in arriving at this conelusion from the con-
text alone, unaided by the report. The words “open to settlement
under the public land’ laws” must necessarily have reference to laws
under whieh settlement is one of the means of initiating a right and is
an essential condition to the acquisition of title. It has a well known
‘technical meaning, and has reference to setilement which can only be
made and maintained in person as contradistinguished from occupancy
" and settlement, which may be maintained by tenants and agents as in

the case of occupants of townsite lots. '

This view is confirmed by other parts of the contekt, which when
read together make clear the purpose of the act. The preference right
of entry given to bona fide settlers ““who are qualified to enter under

“the homestead law,” residing upon any agricultural lands in said reser-
vations is of itself indicative of the character of settlement contem-
plated by the act, but when read in conneection with the provise, “that
persons who enter undér the homestead larw shall pay for such lands not
less than the value heretofore or hereafter determined by appraisement
nor less than the price of the land at the time of entry,” the conclusion
1is irresistible.

It therefore follows that while the provisions of the act of Ju]y 5,

1884, remain unchanged and in full operation as to all abandoned m111-
tary reservations, all lands within such reservations that have been
placed under the control of the Secretary of the Interior prior to the
passage of the act of August 23, 1894, where the area exceeds five .
thousand acres are also subject to disposal to actual settlers, who are
qualified to make homestead entry and that they are not to_be treated
as “‘public lands subject to all the land laws of the United States
including grants for school purposes.” Wlere the grant to the State
for school purposes had not attached to the designated sections prior
to the location of the military reservations whiel are afterwards aban-
doned, such sections are not subject to the grant, but indemnity must
be taken in lien thereof.
"~ As the lands within the Fort Cameron military reservation had been
surveyed, and were subject to disposal under the act of August 23,
1894, at the date of the preclamation, January 4, 1896 (29 Stat., 876)
admitting” the State of Utah into the Union, the declaration in the
circular of March 22, 1897, that ¢sections two, sixteen, thirty-two and
thirty-six of this reservation are reserved for school purposes” would
imply that the proviso to the sixth section of the act of July 16, 1894,
(28 Stat.,107) providing for the admission of Utah into the Union,
takes the grant for school purposes to said State out ot the operation
of the general rule herein announced.

The sixth seetion of said act grants to the State for the suppmt of
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common schools, sections two, sixteen, thirty-two and thirty-six with
the usual condition that where such sections have been sold or other-
wise disposed of by or under the authority of any act of Congress,
other lands equivalent thereto may be taken in lieu thereof, with the
_proviso:
- That the second, sixteenth, thirty-second, and thirty-sixth sections embraced in -
permanént reservations for national purposes shall not, at any time, be subject to
the grants nor to the indemnity provisions of this act, nor shall any lands embraced
in Indian, military, or other reservations of any character be subject to the grants-
or to the indemnity provisions of this act until the reservation shall have been
extinguished and such lands be restored to and become a part of the public domain.
It will be seen that the grant to this State is in the same general
“terms as the grants to other States, that is, of specific sections in every
township, and where such sections have been sold or otherwise disposed
of at the date of survey, other lands equivalent thereto are granted in
lieu thereof, and there is nothing in the proviso that takes this grant
out of the operation of the general rule 4s to when the grant attaches
to the specific sections, or as to the power of Congress to so provide
for the disposal of all the lands within the reservations, upon their
restoration to the public domain, as to defeat the right of the State to
the specific sections. On the contrary, it is eclear that nothing more
was meant than, that upon the restoration of the lands to the public
domain they shall be subject to the grant and its indemnity provisions,
the same as all other parts of the public domain within said State, and
“there is nothing in the language of the proviso toindicate that the
grant should take effect absolutely upon the extinguishment of the.
reservation so as to deprive Congress of the power to dispose of the pub-
lic domain in any manner it might deem proper. If at the date of
survey, and after the extinguishment of the reservation, the specific
section had not been sold or otherwise disposed of by authority of any
act of Congress, or if no provision had been made by Congress for the
disposal of said lands incompatible with the grant to the State, the
grant would attach to the specific sections, otherwise the State would
Dbe required, to select other lands in liew thereof under its indemnity
provisions of the grant.
The purpose of the proviso was two-fold: First, to deny the State
" the right to indemnity for any of the specific sections which the gov-
ernment might appropriate for permanent use and occupation; and
seeond, to withhold from the State the benefits of section 2275, Revised
Statutes as amended by the act of February 28, 1891 (26 Stat., 796), so
far as it authorizes the selection of indemnity for school sections
- embraced in Indian, military or other reservations, during the exist-
ence of such reservations, whether surveyed or unsurveyed.
This section provides that where the school sections are embraced in
" a reservation, the selection of other lands in lieu thereof shall be a
waiver of the right to the school section, and that it shall be the duty
of the Secretary of the Interior without awaiting the extension of the
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publie surveys, to ascertain by protraction or otherwise the number of
townships in such reservation and thereupon the State shall be entitled
to select indemnity lands in lieu thereof, but that the State shall-not
be prevented from awaiting the extinguishment of the reservation and
the restoration of the lands to the public domam, and then taking the
school sections in place.

In the disposal of lands within the abandoned military reservations,
you will be controlled by the views herein expressed, and to that extent
the circular of March 22, 1897, 24 L. D., 269, and of November 20, 1896
(23 L. D., 567), in which a similar expression occurs, are modified.

SWAMP LAND CLAIM~STATE SELECTION—APPROVAL.
STATE OF CALIFORNIA.

Where a State, during the pendency of its appeal from the adverse action of the
local office on & swamp land claim, selects the tracts involved in said claim under
other State grants, and such selections are approved, the action of the State in
making such selections must be held a waiver of its claims under the swamp
grant.

The approval of selections so made is a final adJ udication of the right of the State to

© mske such selections, and operates to pass title thereunder; and the State having
accepted the title thus acquired will not be heard to queshion the validity thereof.

Secretary Bliss to the Commissioner of the General Land Office, January
(W.V.D) ‘ 28, 1898. - (P.J.C.) .
The Department is in receipt of your office letter “XK” of September
4, 1897, wherein the following facts are shown:
It appears that lands in T. 3 8., R. 7 K., M. D. M., had been returned
as high land by the approved plat in-1855, In 1866 the surveyor-gen-
. eral of California entered a claim in the local office alleging that this
and other lands were swamp and overflowed under the act of September
28, 1850 (Section 2488 Revised Statutes). A hearing was had, and the
local officers decided that the land was not swamp and overflowed as
claimed by the State. An appeal was taken from this action, and the
record was transmitted-to your office, where it was mislaid and was not
found until 1879, when ¢““the matter was then taken up and a decision
rendered July 13, 1879, which decision was declared final May 5, 18817
It seems that your office reversed the decision of the local officers
and found the following described tracts to be swamp land:
Lot 1 of See.19; the S. % of the NE. , the NW. £ of the NE. %, the
- NE. 1 of the NW 1 (or lot 2), the 8. % of the NVV 4> the N. } of the
SW.4, and the SD 1 of Sec 20; and the SW. 1 of the NE. 1 1 and the
- NW. £ of Sec. 28.

No annotatmn was made on the tract books of your ofﬁce showing .
the pendency of the hearing to determine the character of the land,
and on October 18,1871, the tracts in sections 19 and 20 were approved

~ to the State under section eight of the act.of 1841 (5 Stat., 455), and on
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February 2, 1872, the tracts in section 28 were approved to the State
under section thirteen of the act of March 3,1853 (10 Stat., 244), which
is a grant to California for public buildings., The lands thus approved
were selected and applied for by the State in the manner prescribed by
the statutes cited.

It appears that the State has conveyed the lands thus selected and"
approved under said acts of 1841 and 1853; that an application has.
"been made to the State to purchase the lands as swamp and overflowed :
land. It is stated in your said office letter:

It has been held by this office that it would be ﬁecessm‘y for the State of Califor--

nia to reconvey to the United States the lands certified to the State under the acts
of 1841 and 1853, supra, before they can be approved and patented underthe swwmp-

land grant.
I'am now in receipt of a letter (with inclosures) from the attolnev for the assignees

of the State, from which it appears that there is no State official, anthorized by law,
to malke such reconveyance. It is stated, however, that if a “reconveyance of the
outstanding worthless title, based on a void listing, is necessary,” the assignees of
the State are willing to convey the land to the United States, in any manner deemed
necessary, in 01(101 that ¢hey may procure a valid title to the land nnder the swamp.

grant.

In view of the decision of the Deparbmeut in the ease of Stokes v. Pensacola and
Georgin R. R. Co. (24 L. D., 396) and cases therein referred to, the matter is respeet--
~ fullysubmitted to you for instructious as to whether areconveyance from the assignees
of the State shall be demanded, or shall the lands be included in alistto be submitted
to you for approval under the swamp-land grant.

. The status of this matter, to briefly recapitulate it, is as follows:

" The land was originally returned as agricultural in character in 1855;
some ten years thereafter the State songht to have, it declared swamp
and overflowed; as a result of the hearing ordered for this purpose, the -
local officers decided it was not swamp and overflowed; before a final
determination of thisinquiry the State applied for and sectired the lands
under the other acts named. It now seeks, through parties applying
to purchase the land from the State as swamp-land, to have the former
selections under the acts of 1341 and 1853 set asuie zmd the tracts
a,pproved to it under -the swamp-land act.

It is the opinion of the Department that this can not be done, or,
rather, that the State by its own action is estopped from now claiming
.the land as swamp. The State, like any other party seeking redress
or the enforcement of its rights, is charged with notice of the condi-
tions it has produced. At the time it made its applications for the
land under the acts of 1841 and 1853, it knew of its former application
to have the tracts declared swamp and overflowed, and in view of this
its later action in applying for it under other laws should be construed -
as a waiver of its first application. The fact that the record had been
mislaid in your office and no action taken thereon for a number of
years, and that no notation was made on the tract books of the hear-
ing, is of no force so far as the State is concerned. It is charged with
notice of the status of its former application, and if it elected to take
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the land under other acts, it thereby waived its appeal aud acqmesced
in the adverse decision of the local officers. :

At the time when the State made its selections and at the time when
they were approved to if, the judgment of the local officers declaring
the land not to be swampy in character was still in force. Instead of
insisting upon its appeal to your office as a means of obtaining the
land under its swamp grant, the State voluntarily selected the land
and disposed of it under other grants.

The Department can not recommend, at this late day, a re- ad;ust
ment of the former action. ,
It is urged that under the act of Aungust 3, 1854, (10 Stat., 346), it is
the duty of your office to approve the land to the State as swamp.

This act is as follows:

.That in all cases where lands have been, or shall hereafter be, granted by any law
of Congress to any one of the several States and Territories; and where said law
does not convey the fee simple sitle of such lands, or require patents to be issued
therefor; the lists of such lands which have been or may hereaffer be certified by
the Commissioner of the General Land Office, under the seal of said office, either as
originals, or copies of the originals or records, shall be regarded as conveying the
fee simple of all the lands embraced in such lists that are of the character con-
templated by such act of Congress, and intended to be granted thereby; but where-
lands embraced in such lists are not of the character embraced by such acts of Con-
gress, and are not intended to be granted thereby, said lists, so far as these lands
are concerned, shall be perfectly null and. void, and no right, title, claim, or interest,

shall be conveyed thereby.

It is the latter clause of this act which it is claimed makes the approval
under the acts of 1841 and 1853 ¢ perfectly null and void.” This con-.
tention is not considered sound. So far as any determination of the
question as to the swampy character of the land is conecerned, at the
time the same was approved to the State, it was that it was not swampy.
The State then selected it under other grants with a full knowledge of
that decision. 1If the land was, as a physical fact, swamp in character, it
is hardly to be supposed that the State would have applied for it under
other grants.. But be that as it may, the Department will assume, after
this lapse of time, that the land was of the character contemplated by
the acts of 1841 and 1853. '

And aside from this the approval by the Department of the selection

made by the State was a final adjudication of the right of the State
to make the selection, and operated to pass title to the State. And the
State having accepted the grant, neither it, nor its grautees, can now
be heard to dispute the validity of the title thus acquired. - (Chandler
v. Calumet and Heela Mining Co., 149 U. 8., 79.)

In view of this détermination it will be seen that the case of Stokes
v, Pensacola and Georgia R. R. Co,, cited by your office, is hardly in
point. It was there determined that tlie grant to that road had not
been finally adjudicated, hence the Department still had jurisdiction
over the land, whereas in the case at bar the title has passed to the
State, and the Department is therefore without jurisdiction.
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The papers are herewith returned and you are directed to notify the
. parties in interest of this decision.

RAILROAD GRANT—ORDER OF RESTORATION MODIFIED.
UNION O1L COMPANY.

The departmiental order of January 18,1898,-26 I.. D., 48, with réspect to the restora~
tion of lands w1th1n the forfeited prlmary hn.uts of the Atlantic and Pacifie

grant modified.

Secretary Blzss to the Commissioner bf the General Lcmd Office, January
(W. V.D.) : 28, 1898. o . (F. W.C.)

In departmental communication of January 18, 1898 (26 L. D., 48);
you were advised that
in so far as departmental letter of November 8, 1893, in answer to your office letter
of October 25, 1893, operated to defer the opening to entry of the lands embraced in
what was then known as suit No. 184 (which is the one recently decided in the

supreme court, as hereinbefore stated), it is Hereby recalled, and you will proceed
as theretofore directed in depa,rtmenml lefter of July 15, 1893 relating to these lands,

This contemp]ated a restoration of the lands 1nvolved in said sult
No. 184.-
The decree which was passed by the clrcmﬁ court ot appeals declared
"that it was not to :
affect any right. whicl the defendants, or any of them, other than the Southern
Pacific. Railroad Company, now have or may hereafter acquire in, to or respecting -
any of the lands hereinbefore described, in virtue of the act of Congress entitled
“An act to provide for the adjustment of land grants made by Congress to aid in the
construction of railroads and for the forfeiture of unearned lands, and for other pur-
- 'poses,” approved March 3, 1887.
In the decision of the supreme court (168 u. S., 1) the decree of the
cireuit court of appeals was . ‘
affirmed in all respects to the Southern Pacific Railroad ‘Company, as well as to
the trustees in the mortgage executed by that company, and affirmed also as to the
- other defendants, subject, however, to the right of the government to proceed in
: the cirenit courd to a final decree as to those defendants
The order of suspension will therefore remain as to the ]ands shown
by the record in said case No. 184 to be involved in the elaims of the
defendants other than the Southern Pacific Railroad Company and the
trustees in the mortgage executed by that company.
12209——V0
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SWAMP LAND CLAIM--ACT OF MARCH 3, 1857.

' STATE OF MICHIGAN (ON REVIEW).

The act of March 3 1857, did not confirm a certified list of swamp selections based
on an erroneous survey, where, prior to the passage of said act, the certification
had been corrected on evidence furnished by a resurvey.

Secretary Bliss to the Commissioner of the General Land Office, January
(W.V.D) = 28, 1898. _(B. F. B.)

On March 8,1889, your office transmitted to the Department a motion’
. for review of the decision of the Department of December 17, 1888,
(7 L. D., 514) affirming the deeision of your office, rejecting the claim
of the State of Michigan, under the swamp land grant, to certain tracts
of land in the Reed City and Marquette land districts specmcally set
forth in said decision. ‘

These lands had been reported to your office as swe amp and over-
flowed lands and were embraced in two lists which were approved by
the Secretary of the Interior in 1853 and 1854, respectively, but upon’
dlscovery that the surveys upon which such selectmns were made were
erroneous, a resurvey of said townships was made, and supplementary
lists of lands in such resurveyed towuships were prepared, which did
not embrace the lands in controversy and which abrogated and super-
seded all lists of lands in said townships made prior thereto. :

The State claimed that the first certification was conclusive of its
right to the lands not embraced in the second certificate, and that
ander the act of March 3, 1857, its title to all the lands described in
such certifications was absclutely confirmed, both as to lands' selected
under the ofiginal as well as under the corrected survey.

The Department denied the claim of the State upon the ground that
as the lands were erroneously embraced in certifications based on origi-
nal surveys that were erroneous, the State was not entitled to such
lands as were not of the eharacter granted and that the Secretary of
the Interior in the exercise of a rightful jurisdiction, was authorized
to correct such certification in accordance with the facts. Further,
that the act of Mareh 3, 1857, did not counfirm the original selections
based on erroneons surveys, as such selections had been corrected prior -
to the passage of said confirmatory act. ‘

Said motion is based solely

upon the allegation of error in nntters both of law and of fact appearing upon the
face of the record..

Action upon this motion was suspended upon the application of the
State of Michigan, it having been brought to thé attention of the De-
partment by a letter from the Attorney-General of said State under
date of September 7, 1892, that the questions involved herein were also
involved in a case then pendln g in the United States circuit court for
the eastern district of Michigan.
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The case referred to is the case of The Michigan Land and Lumber
Company ». Charles A. Rust, which was decided by the supreme court,
December 13, 1897, 168 U. 8., 580, ,

The decision of the Department of December 17, 1888, is fully sus-
tained under the rulings annunciated by the supreme court in the ease :
.above referred to and the motion is therefore denied.

ASVVAMP LAND CLAIM—HOMESTEAD—HEARING.
STATE OF MICHIGAN ¥. FOSDICK.

In a case arising between a homesteader and a State claiming under the the swamp
grant, a bearing may be properly ordered to determine the character of the land,
where the said grant is adjusted on the field notes of survey, but the survey
having been made prior to the grant, furnishes no satisfactory evidence as to the
actual character of the land.

. Becretary Bliss to the Commissioner of the Ge_nerdl Lmi.d Office, J anuary
WLV, D) - 28, 1898.. ' (BE.F.B.).

On November 4, 1884, Oscar E. Fosdick made homestead entry at the
local office, Reed City, Michigan, of 1ot No. 8, Sec. 6, Bois Blanc Island,
which is also clalmed by the State of Mwhlgan as. swamp and over-
flowed land.

On December 24, 1884, your office held the homestead entry of Fos-
dick for caucellcmtlon, for the reason that the field notes of survey
showed said land to be swamp and overflowed at the date of the swamp
land grant to said State, but on March 12,1886, your office re-examined
the field notes of survey of the township embracing the tract in contro-
versy and it was-then held that they do not show that said tract was '
- swamp and overflowed within the meaning of the swamp land grant.
The action of your office of December 29, 1884, holding the entry of Fos-
dick for cancellation was revoked and the c]alm of the State rejected. :

-From this action the State appealed.

Bois Blane Island was surveyed in 1827, prior to the date of the
grant. At this date the deputy surveyors were not required to make
surveys with special reference to the swamp land grant, indicating
what lands are subject to the grant. -See Stateof Louisiana 5 L. D., 514,

In the case of Cushing et al., v. State of Michigan 4 L. D., 415,
involving the claim of the State to lands in Bois Blanc Island as
swamp and overflowed land, it was held that:

As the survey furnishes no satisfactory evidence of the character of this land, and
the State cannot be deprived of it if it is of the character claimed, you are hereby
directed to return the record of these several cases to the local office, with instruc-
tions to order a hearing to determine the character of these lands at the date of the

grant, as near ag may be obtained, after notice to all parties, and if it should appear
from such examination that the greater part of any subdivision was swamp and
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unfit for cultivation, suclh subdlwsmn will inure to the beneﬁt of the State ander
the grant, and if the evidence shows that the greater part of any subdivision was
not of such character, such subdivision shall be snbject to entry.

The same action should be taken on this case, and you are therefore
. directed to order a hearing to determine the character of the land as
above set forth.

MINERAL AND AGRICULTURAL CLAIMS—-ESTOPPEL.
REID ET AT, 9. LAVALLEE ET AT.

The fact that as between a mineral elaimant and one claiming under the settlement
laws the settler is estopped by his own acts from denying the mineral character
of the land, does not relieve the Department from the duty of determining the
actual character of the land in dispute.

Land must be held non-mineral where no discoveries of appreciable value have been
made, and it does not appear that a further expenditure would develop the pres-
ence of mineral in paying quantities.

S’earetmy Bliss to the Commissioner of the General Land Office, January
(W.V.D.) L 28,1898, - - (BE.B, Jr,)

The land involved in this case is a part of the NE. % of the NW, 1 of
section 26, T. 12 N,, R. 8 E., M. D. M., Sacramento, California, land dis-
trict. On October 9, 1893, W. H. Lavallee, the defendant herein, made
homestead entry No. 6265 for the 1. § of the NW. 1 and the E. § of the
BSW.1 of said section, thus including the land first above. indicated.
On I‘ebruary 9, 1895, he commuted said entry to cash entries No. 269
for the E. § of the NW 1, and No. 270 for the E. § of the SW. 1 of said
section, by locating thereon military bounty land warrants Nos. 113 ,134
and 110 056, respectively.

On May 1, 1895, Thomas B. Reid, Isaac E. Reid and Anthony Ditt-
mar, the last named as agent for his wife Mary E. Dittmar, filed their
joint affidavit of contest, alleging that said Thomas B. and Isaac E.
Reid and said Mary E. Dittmar are the owners of, in possession and
entitled to the possession of, a five-sixth undivided interest in the West
End Quartz lode claim, about thiree-fourths of which is situated in the
NE. £ of. the NW. % of said section; that said lode eclaim was duly
located by said Lavallee March 24, 1893; that affiants derive their
interests in said claim from and through said Lavallee by purchase
and' eonveyance prior to sa1d cash entry No. 269; that said elaim has
been duly held and represented each year, accordmg to law, under its
said loeation, and is shown by the development thereof to contain a.
valuable ledge or lode containing gold; that said claim is more valu-
able for mining than for agriculture; that said Lavallee had personal
knowledge of the existence of said ledge or lode at and prior to his said
cash entry No. 269, having had a number of tons of ore therefrom reduced
in a custom mill, and having reported ‘to his co-owners, said affiants,



" DECISIONS RELATING TO THE PUBLIC LANDS. 101

that three tons of the ore had produced two ounces of gold worth $18.00

per ounce, and in addition sulphurets or concentrates worth $21.00; -
that said Lavallee is not acting in good faith butis seeking frandulently
to acquire title to valuable mineral land under a pretended agricultural
claim; wherefore affiants protest against the.issuance of patent for any
part of said lode claim, under or by reason of said cash entry No. 269,
and ask that a hearing be had to afford them opportunity to prove the .
foregoing allegations. This affidavit was duly corroborated.

Pursnant to direction of June 7, 1893, by your office, the hearing
asked was held at the local office, commencing October 7, 1895, at which
appeared the contestants, said Lavallee, and, also, one H. T. Renton,
who, claiming to be a transferee of Lavallee under said cash entries,
was allowed to intervene. The local officers, on December 2, 1895,
decided the Iland in controversy to be agricultural in character, and
although they found the allegations of the contestants as to the loca-.
tion of said lode claim, and as to purchases and conveyances from
Lavallee to be true, and also that he had executed other conveyances
of his interest in said claim, prior to said cash entry No. 269, they
further decided that the validity of this entry was not affected thereby,
and recommended that the contest be dismissed and the said cash entries
passed to patent. On March 235, 1896, your office affirmed the decision
of the local office and dismissed the contest. From your office decision
contestants appeal, assigning numerous errors of fact and law.

It appears from the record herein, in addition to the facts herein-
before set out, that said lode claim was located by said Lavallee March
24, 1893, the certificate of location duly filed for record April 4, 1893,

“and that the locator and his giantees have beld aud worked the
same since according to law; that about three fourths of said claim
are within the NE. % of the NW. 4 of said section 26; that by convey-
ances duly cxecuted and recorded Lavallee, as locator of said claim,
had conveyed five-sixths of his interest therein to said Anthony Ditt-
mar, T, B. Reidand one C. H. Hubbard, prior to September 22, 1893 ; that
said Dittmar and C. H. Hubbard conveyed their interests to said Mary E.
Dittmar and Isaac H. Reid, respectively, prior to February 10, 1894,
and that the conveyances thereof were duly recorded; that during all
the time from date of his said location Lavallee held a one sixth inter- -
est in said claim until July 25, 1894, when he conveyed the remainder
of his interest therein to one C. A. Roberts, and that this conveyance
was duly recorded December 20, 1894, all of the other aforesaid convey-
ances having been recorded prior to that time; that in all these con-
veyances said claim is particularly described by metes and bounds as
lode mining ground; and that Lavallee, on February 16, 1895, executed
a deed to said H. T. Renton for all the land embraced in said cash entries.

It is also shown that the mineral claimants and co-owners with Lav-
allee, of said lode claim, were induced to purchase their interests through
their reliance on the validity of the location made by Lavallee and
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through his representations of the existence therein of a valuable gold
bearing lode or ledge; and that they employed him to develop the claim
and paid him money from time to time, both before and after he made
his said homestead entry, for the development work, consisting chiefly
of a tunnel about one hundred feet in length, and expended considerable
sums Af01 supplies and materials needed in such development on the
streugth of his representations, which replesenta‘rlons continued to be
made as late as May, 1894, :

It is urged, in effect, by protestants’ counsel, that Laval]ee, by reason
of his previous connection with said lode claim and his representations
as aforesaid, and protestants’ reliance thereon, is estopped, as against
these protestants, from denying the mineral character of the land in
controversy, and that Renton, as grantee of Lavallee, under his said -
cash entry, with constructive knowledge of Lavallee’s location of said
lode claim and of his conveyance of his interest therein, is similarly -
estopped. It is not claimed that Renton had any knowledge of the
special represcntations made by Lavallee to protestants either before or
_after the date of his homestead entry.

The contention as to estoppel, either as against Lavailee or Rentou, is
not well taken in this proceeding. There can be no doubt, from the
evidence, that Lavallee has been guilty of bad faith as against these
- protestants. The only questions, however, properly before the land
department in this proceeding are those which relate to the actunal
known character of the land in controversy at the date of cash entry
No. 269, If the land was then known to be valuable chiefly for-its
mineral contents it was not subject to such entry, and the entry as to
such land must be canceled regardless of the good faith or bad faith of
Lavallee in the premises. The relations at any time existing between
Lavallee and protestants could not, in themselves, obviously, have any
bedaring upon the real character of the land, nor could his representa-
tions, though false and fraudulent, relieve the land department of its
duty to determine the actual:-known character of the land at date of
the cash entry. The land department clearly could not regard theland
as mineral in character aid hold it for disposal under the mining laws,
by reason of its location by Lavallee as mineral land and his represen-
tations to his said grantees that the land was mineral, if, in fact, the
land was not then known to be mineral in character, nor could the
status of the land be atfected in any way by the further facts that such
representations were frandulent as against such grantees, and that
Lavallee was at the same time claiming the land under the homestead
law. IftheJand was agricultural in character when Lavallee made his
cash entry therefor; and if he is shown to have possessed the necessary
qualifications, and to have fully complied with the homestead law up
to that time, his -entry must stand. However much his conduct and
representations might operate as an estoppel against him in his private
affairs, the government can not be bound thereby. TLavallee’s action
in representing the land to be mineral and in attempting to dispose of
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it as such, may subject him to liability for deceit but this department
" has no jurisdiction over such questions.

It does not appear from the evidence that any mineral of appr eelable;
value has been found upon the land in controversy. The work upon
the lode claim prior to the cash entry.consists chiefly of a tunnel of about
one hundred feet in length, which commences about three hundred and
fifty feet west of thie west line of the homestead.  \Vithin ten or fifteen
feet of the mouth of this tunnel some small bodies of rock carrying gold
appear to have been found, and a little farther on a’ stringer of quartz

bearing small quantities of gold, but these all seem to have soon pinched .-

out; and the amount of precious mineral obtained from the tunnel in.
the aggregate was of such-small value as to afford no adequate compen-
sation for the expenditure incurred.  No well-defined ledge or lode cax-
rying valuable mineral is shown to have been discovered; nor is the
land shown to contain mineral in anystate of such value as to justify
expenditure to obtain it; nor does the showing warrant the belief that
further expenditure would disclose the presence therein of valuable ore:
or valuable mineral of any sort. It is also shown, on the other hand,
that the Iand in controversy, or the greater part thereof, has a rich,
deep, black soil, is well adapted to the growing of fruits aud vegetables
and can be easily irrigated, and that Lavallee raised thereon vegetables
of good quality.

The failure of Lavallee to appefu again as a witness after a recess
taken doring the hearing, in order that further opportunity for cross-
examination might be afforded, is not sufficient ground upon which to
disturb the decision of your office, inasmuch as his testimony may be
eliminated withount affecting, in any way, the conclusion reached as to
the character of the land in controversy, ILavallee, by reason of his
previous acts and representations is shown to have been unworthy of
belief, and his testimony has therefore not had any weight with thei
Department.

Renton’s petition to intervene, supported by his own affidavit setting -
out the nature of his interest in the proceedings before the local office,
and by a duly certified: transeript of the record of his deed from
Lavallee,executed February 16,1895, for the land embraced in Lavallee’s
cash entries was properly allowed by the local office; and the motion -

“of protestants that Renton be required to.further sapport his petition
by his oral testimony was properly denied.

. It can not be held that the offer of Renton at the begmmng of the:
hearing, to relinquish to the government the N. § of the NE. } of the-

NW. 1 of said section,in which subdivision the greater part of said

lode elaim lies, “With a sole view to saving the expense and time of

litigation, and to the end that further controversy herein may cease,”

was, as protestants contend,

‘g confession of Judoment and ‘a full and direct admission as to the truth of all the

matters and things set up by the contestants in their affidavit of contest and petition
for a hearing.”
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The offer was declined by protestants. That action on their part closed
this.incident in the case. It ceased thereafter to have any important
bearing upon the case. This disposes of all the material issues.

. The decision of ‘your office is affirmed in accordance with the views
- expressed herein.

BRUNER ». MITCOELL.

Motion for review of departmental decision of November 27, 1897, 25
L. D., 438, denied by Secretary Bliss, Janaary 29, 1898.

ALASKAN LANDS—POSSESSORY RIGHT—RESERVATION.

GEORGE KOSTROMETINOFT.

The proteetion accorded to the possessory rights of Alaskan Indians and other per-
gons by section 8, act of May 17, 1884, was not intended to apply to cases where
the settlement was made at a time when the land embraced therein was included
within a public reservaﬁmon

Secretary Bliss to. the Commissioner of the General Land Office, January
(W.V.D,) : 29,1898, . - (W.M. B)

This Department is in receipt of your office letters, of dates Decem-
ber 4, 1896, and November 18, 1897, transmitting the petition and sup-
plemental showing of George Kostrometinotf, whérein said petitioner
‘asks that a certain tract of land located, improved and occupied by him
and one Alexander Miletich for domiciliary purposes, situate in the
town of Sitka, Alaska, the greater portion of which is embraced within
the limits of a public reser ve made under executive order of June 21,
1890, be excluded from the opera’mons of said order making such reserva- -
tion, upon the ground that said tract was inadvertently or improperly
‘included within the reserve made by such order.

It appears that petitioner is a native of Sitka, Alaska, and he claims
to be an American citizen by provision of article 3 of the treaty of the
* United States with Russia in 1867 (15 Stat., 539).

. The said pemtlonel claims the right to occupy and hold quiet posses-
sion of tract claimed by him, under provision of section 8 of the act of
May 17, 1884 (23 Stat., 24), until such time as Congress may determine
the terms under which he may acquire title thereto.

The referred to provision of said seetion 8, of the act of May 17, 1884,
entitled “An act plovuhng a civil government for Alaska,” is in Words
following:

" Provided, That the Indians or other persons in said district shall not be disturbed
in the possession of any lands actually in their use or occiipation or now claimed by

them but the terms under which such persons may acquire title to such lands is
reserved for future legislation by Congress.
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-The petitioner furnishes evidence to the effect that on December 1,
1879—prior to the date of the executive order complained of—he located
and occupied the tract in question, and posted on the premises, and
recorded at that time, a notice of such fact, and that he has improved
the land and continued to oceupy and hold possession of the same him-
self or by and through his tenants since the date of locatmn.

The referred to notice is in words following:

Notice is hereby given that the undersigned eitizens of the United St‘ltes, have
located the following homestead claim:

A certain lot of land adjoining the town of Sitka, situated as follows:

Commencing on the south-easterly or easterly side of the cemetery attached to the
Russian Trinity church, and running on a course about 40 degrees east of north 373
feet to the road leading to the old graveyard about 50 degrees west of north, then
along said course 237 feet, then by sides parallel to these said lines so as to form a

rectangular lot or plat of gronnd. -
ALEX, MILETICH.
GEO. KOSTROMETINOFT.

-

It appears that the said Alex Miletich died on or about J anuary 2,
1382, and that petitioner purchased what interest the deceased formerly
had in the land. The tract which it is claimed by said petitioner was
improperly included in the public reserve, herein before referred to,
comprises an area of about 2,03 acres of land.

Relative to the locus of the said tract, your letter “G” of November
18, 1897, contains the following statement, to wit:_

The certified copy of the record of location, (Exhibit A) describes the land as
commencing at a point on the south-easterly or easterly side of the cemetery and
running thence north 40 degrees east 375 feet to a road, running north 50 degrees
west; ‘“thence along said course” (direction not given, but platted on the map,
Exhibit K, as 8. 50 degrees E.) 237 feet, thence by sides parallel to these said lines
so as to form a rectangular lot or plot of ground.

The tract platted in exhibit K does not correspond with the description given,
in that it is described as a parallelogram cornering on the south easterly side.of the
cemetery, while it is platted as Leing on both sides of the cemetery. Moreover from
the description it conld as well be a parallelogram 373 feet by 237 feet immediately
to the northwest of, and bordering on the tract platted; in which event it would
embrace even more of the cemetery than is embraced in the tract as platted.

- I have further to state the claim is apparently within the reservation established
by Brevet Major General Davis, December 1, 1867.

The disclosures made by the record submitted sustain the correctness
of the foregoing statement,. ’ :

Paragraph 1 of General Orders No. 6, dated New Archangel, Alaska
Territory, December 1, 1867, making the reservation referred to above
as having been established by General Davis, reads as follows:

1. For the information of all persons who desire to build houses and improvements
on the public lands in the City of Sitka and vicinity, and on the islands in the
harbor of Bitka, it is hereby announced that, until such time as the government of
the United States shall decide, through the proper agents, what locations and amount
of land may be required for government and Territorial purposes, the following
reserves are hereby declared, and the military authorities will hold and use them
as such: :
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Paragraph 2 of said order contains a somewhat lengthy deseription—
not deemed essential to be herein set out—of the delimitations of the
reservation thereby made, within the limits of which it is suppesed
the tract claimed by petitioner is embraced. And it does not appear .
that the lands reserved in the town of Sitka by that order were restored -
to the public domain, either prior to the date of petitioners location
and occupation of the land in  question, on or about December 1, 1879,
or prior to the date of the reservation made on June 21, 1890.

It is an admitted fact that almost the entire tract of land claimed by
petitioner is included within the limits of the reservation which was
made on the date last metioned, and if, as a matter of fact, it be true
that the said tract is likewise embraced in the reservation made on the
first named date, to wit on December 1, 1867, then the reservation of
June 21, 1890, to which petitioner objects, could not be regarded as
having been erronecusly or unlawfully made, in so far as it embraced
the claim of petitioner, since he had no right to occupy and claim a
tract of land which formed part of a public reserve at the time of his
gettlement thereon and occupation thereof—which reimained in a state-
of reservation during continuance of such occupation.

That particular provision of section 8 of the act of May 17, 1884,
supra, which proteets ¢ Indians or other persons” in the district of
Alaska “in the possession of any lands actually in their use or occu-
pation or now (at date of said act)claimed by them,” was evidently
not intended to protect any person who located and occupied, as peti-
tioner did, a tract of land situate within a public reservation, if at the
time of settlement such tract was segregated from the public domain
by a prior and then existing reservation, and therefore not-subject to

“location and occupation. The occupation of such lands under such
cireumstances constitutes nothing less than an act of ¢respass, and the

- referred to provision of section 8 of the act clted cannot be construed
as protecting such acts, :

Recurring to the question as to the locus of the tmct of land occu-
pied by petitioner it may be observed that you do not state positively
that said tract is within the reservation made by the order of Decem-
ber 1,1867, but merely say that lt is “apparently” within the limits
theleof

The matter under consideération cannot be properly disposed of with-
out aseertainment of the exact locus of the land in question.

A careful consideration of the plat, found with the record submitted,
in connection with the certified copy of the record of location of the
tract, as also of an approved plat of the town of Sitka, whereon is
traced or marked by the War Department the boundary lines of the
reservation made by Brevet Major General Davis on December 1, 1867, -
fails to show the relative position of the land claimed by Kostrometinoff
to that forming the reservation established in said year 1867.

For the foregoing reasons it is hereby ordered that you notify peti-



DECISIONS -RELATING TO THE PUBLIC LANDS. - 107

tioner of the action herein taken, atd that you require him to make and
file with the local officers of the land office at, Sitka, Alaska, within such
reasonable time as you may direct, satisfactory proof as to the true
location of the tract claimed to be occunpied by him, and of its relative
position to the lands embraced in the reservation made by military order
No. 6, dated December 1, 1867, with directions.to said local officers to
forward, as soon as filed, such proof—together with such report by them
in connection therewith as the public interest may suggest or require—
to your office for appropriate action thercon. '

’

COAL LAND CLAIM—APPLICATION—-TOWNSHIP PLAT.

RosSE #. DINNEEN.

The time within which a coal land eclaim must be pexfecte(l by purcha%e, where the
filing when first offered is properly rejected on account of a defective township
plat of survey, and is thereafter allowed on the correction of said plat, should
be computed from the da.te when the cmreeted plat is filed, and the land opened
to disposal.

The rule requiring notice of the filing of a township plat of survey, prior to the
allowance of entries of land embraced therein, is ouly applicable in the case of
an approved plat of survey, or where an amendment thereto adds to the area of
public lands included therein.

The possession of a coal land elaim by an agent is the possession of his principal,
and all acts of said agent towards perfecting title will inuve to the benefit of
the principal. ' -

Secretary Bliss to the Commissioner of the General Land Office, J cmucwy :
(W.V.D.) ' 29, 1898, . " (B. B, dr.)

This is a contest for a title under thé coal land law to lots'd and 12
section 31, T. 35 N., R. 9 W., Durango, Colorado,land office. On
March 7, 1892, William Dinneen, by Daniel J. Blackburn, his duly
appointed attorney in fact, otfered for filing his coal declaratory state-
ment for lots 5, 6, 11 and 12 of said section, allegihg possession since
May 1, 1891.. Said declaratory statement described the tract covered
thereby according to the legal subdivisions thereof as shown by the
latest plat of the township approved December 22, 1891, and filed in
the local office March 7, 1892. It appeared, however, that parts of lots
11 and 12 were embraced in lot 4 of said section as that lot existed
by virtue of the-next preceding survey of the township approved
November 13, 1883, the plat whereof was filed in the local office
November 28, following, and that said lot four was embraced in coal
“entry No. 13 made January 4, 1888, by Anderson Shore and that
patent therefor issued June 23, 1888, ,
" No segregation plat of the ldnd thus patented had been filed and the
local office had no means “of identifying or describing the unsold por-
tions” of lots 11 and 12 and therefore, although specifically stating in
its decision that “no opposition appears to the filing so far as it seeks
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to cover lots five and six only,” acting upon the declaratory statement
as an entirety, the local office rejected it. - Dinneen duly appealed.
Pending the appeal a segregation plat, approved October 18, 1894,
showing the boundaries and areas of Jots 11 and 12 was filed in the .
local office October 22, 1894, thus removing the only objection which
had existed fo Dlnneen’s oﬂ‘el ed coal filing.

On October 23,1894, Dinncen, by his said attorney in fact, presented
anew declaratory statement for lots 5, 6,11 & 12, as shown by the seg-
regation plat, which statement was on the same date received and filed
as No. 204. . Upon this state of facts your office on February 19, 1895,
‘stating that “fhere appears to be no further action in the case required
by this (your) office” dismissed Dinneen’s appeal and closed the case.

On October 1, 1895, Gust Rose filed coal declaratory statement No.
424 for the same land embraced in Dinneen’s filing, alleging possession
thereof from September 30, 1895. On October 31, 1895, Dinneen, by
Maria C. Blackburn his duly appointed attorney in fact (Mrs. Black- -
burn being the widow of his former attorney in fact then only recently
deceased) applied to purchase said lofs 5 and 12 under his coal filing,
Notice of Dinneen’s application was thereupon given Rose by the local
office under paragraph thirty of regulations under the coal land law
approved July 31, 1892, [1 L. D., 687] he being the only adverse claim-
ant of record for the lots last above mentioned. On December 3, 1895,
Rose filed a protest against the said application alleging in substance
that the application was not filed within the time allowed by law; that
the applicant had never been in possession of the land applied for, nor
opened any vein of eoal nor made any improvements thereon; that the
filing and application of Dinneen had not been made in good faith to
acquire title for his own use and benéfit, but for the use and benefit of
another; and that protestant had beenin the exclusive possession since
October 1, 1895, of all the land described in his filing and had opened
a vein of coal thereon and expended at least fifty dollars in opening
such vein and in making permanent improvements thereon with intent
to acquire title thereto under the coal land law. Hearing between the
parties was duly ordered, and was thereatter duly had before the local
office commenecing January 15, 1896, which resulted in a decision by
that office on February 15, 1896, in favor of the applicant Diuneen.
Said decision held that the evidence showed due compliance with law
by Dinneen and that he should be allowed to purchase the lots applied
for, and that Rose’s protest should be dismissed and his filing as to
these lots canceled.

Upon appeal by Rose your office on May 22, 1896, affirming the deci-
sion of the local office held specifically that Dmneen s application to
purchase was made in time; that he had been in due and regular pos-
session of the Jand; that no bad faith on his part bad been shown; and
that his expenditure of “something near two thousand dollars in open-
ing up a coal mine on the tracts applied for” and in the systematic
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preparation for mining coal was affirmative evidence of his good faith.
" From the decision of your office Rose appeals assigning numerous
errors of law and fact therein, all of which have been duly considered.
Section 2349 Revised Statutes provides that all claims for the exer-
cise of the preference right of entry of coal lands—
must be presented to the register of the proper land district within sixty days after
the date of the actual possession and the commeucement of improvements on the
land, by the filing of a declaratory statement therefor; but when the township plat
is not on file at the date of such improvement, filing must be made within sixty days
from the receipt of such plat at the district office.

Section 2350 Revised Statutes provides, inter alia, that—

all persons claiming under section twenty-three hundred and forty-eight shall be
required to prove their respective rights and pay for the lands filed uapon within one
year from the time prescribed for filing their respective elaims; and upon failure to
file proper nofice, or to pay for the land within the required period, the same shall
be subject to entry by any other qualified applicant.’

Section 2351 Revised Statutes provides, inter alia, that—

In case of conflicting claims upon coal lands . . . . priority of posséssion and
improvements followed by proper filing and conmnued good faith, shall determine
the preference right to purchase. :

The status of said lot 12 when Dinneen sought to embrace it in his .
offered filing in March, 1892, was somewhat peculiar.  The public sur-
vey had long since been exteuded over the entire township. It was
therefore clearly surveyed land. There was no lot 12 in said section 31
until created by the survey approved December 22,1891. -That partie-
ular subdivision was made in ignorance apparently.of the fact that part
- of it was no longer public land, baving been takeun and patented as

part of lot 4 of the survey of 1883. A similar state of facts existed as
to lot 11 also embraced in said offered filing. Until a segregation plat
should be filed showing these lots as reduced by the patenting of said
lot 4 the local office could not allow a filing therefor. It was therefore .
rejected, and the rejection was in effect affirmed by the dismissal of
Dinneen’s appeal by your office. As soon as the segregation plat was
filed in the local office—the very next day—Dinneen filed his declaratory
statement No. 204. His application to purchase was filed one year and
eight days after the filing of his declaratory statement. Was this
application, under the peculiar circumstances of the case, filed within
the time allowed by law? The Department thinks it was. To hold
otherwise would work a forfeiture in this case. TForfeitures are not
favored and to avoid them the rule is to construe the law liberally in
favor of the party against whom it is invoked.

The law does not require that the purchase shall be made Wlthln one
year from the filing of the declaratory statement, but, as stated in said
regulations, paragraph 30,

One year from and after the explrat1on of the peuod allowed for filing the decl:m:atory
_Statement is given within which to make proof and payment.
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In any case where the absence of the township plat prevents earlier
filing the period allowed for filing extends sixty days from the receipt
of such plat, and the period for purchase therefore one year longer or
one year and sixty days from the filing of the plat. "In this case while

- the latest township plat was filed in March, 1892,.it was so defective
so far as affording a correct description of the public land remaining in
~ lots 11 and 12 thereof was concerned as to be unavailable for the
purpose of the disposal of that land. Dinneen’s attempt to file was
denied on that ground. The segregation plat was in effect supple-
mental to the township plat as to that land, and the same rule as to
time for filing therefor and for purchase thereof should be applied to
Dinneen’s case asif no plat of the township had theretofore been on
file. Lot five as involved with lot twelve then so called, in Dinneen’s
claim, should of course be embraced within the rule. - The segregation
plat was just as essential in view of the peculiar conditions theretofore
existing and especially of the decision of the local office rejecting his
offered filing, and occupied the same status thereunder as the township
plat in an ordinary case.

Either the filing of the plat of 1892 or of the segregation plat of 1894

must be taken as the point from which to compute time under said sec-
. tions 2349 and 2350 in this case, as Dinneen’s improvements on the land
commenced before either was on file. The filing of the former cannot,
obviously be taken, and the latter must therefore be taken. Dinneen’s
applieation to purchase having been clearly made within one year and
sixty days from the filing of the segregation plat is held to have been
made in due time. _ '

The contention that Dinneen’s filing should not have been allowed
until notice had been given that the said segregation plat would on a
day certain be filed in the local office has no foundation in the law, regu-
lations or practice of the land department. - Such notice is only required
~in case of the approved plat of the survey of a township, or where an
amendment thereto adds to the area of publiec lands included therein.

In relation to the possession and improvements of Dinneen, the
Department finds the facts to be substantially as stated in your office:
decision. There can be no reasonable doubt from the evidence that
through ‘his agents the Blackburns, Dinneen has ‘been in possession
and entitled to the possession of the land in controversy since May,
1891, and that there had been expended thereon, through his said
agents, in his behalf, in"the opening of a valuable mine-of coal, in run-
ning a tunnel several hundred feet in length, building a shute and track,
and making other improvements thereon prior to the said hearing, not
less than two thousand dollars. Work is shown to have been done on
the claim under Blackburn’s direction during the summer of 1893,

The good faith of Dinneen and not of the Blackburns is in issue in -
this proceeding. His good faith is not impugned by the testimony of
certain persons who state that they were employed to work on the claim
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‘and paid by Daniel J. Blackburn and had no personal knowledge of the
relation of principal and agent between Dinneen and Blackburn. Such
testimony raises no presumption, as counsel for Rose seems to argue,
against the bonw fides of such relation, nor does it shift the burden of
 proof in the case in any respect from the shoulders of the contestant to

_those of the contestee. As agent for Dinneen to perfect title to the
coal land claim of tlie former, all acts done by Blackbutn in that direc-
tion would inure to the'beneﬁt of his principal. Blackburn having -
accepted the agency eould have no lawful possession of the land adverse
to Dinneen while the agency existed. - The possession of the former
was the possession of the latter; and it will be presumed, in the absence
of clear proof to the contrary, that Dinneen furnished the money used
by Blackburn in makicg improvements on the land. It is unnecessary
to discuss the acts done on the land Ly Rose. The foregoing disposes -
of all the questions presented in the case. T
 The decision of your office is affirmed. Reose’s filing will be canceled
as to the land in controversy, and Dinneen allowed to perfect title
thereto.

: PRACTICE--—NOTICE—ATTORN EY-DEPARTMENTAL JURISDICTION.
PowERr 2. OLSON BT AL.

Notice of a motion for review, and oral hearing thereon, may be given to an attorney
of record Tepresenting a party before the Department, and when so given is as
fully conclusive upon such party as thouoh served upon him personally.

The ease of Parcher ». Gillen, 26 L. D., 34, cited and followed.

Secretary Bliss to the Commissioner of the General Land Office, January
(W.V.D) 29, 1898.

October 18, 1897, you transmitted to the Department a motion by
Gunder Olson, to vacate the departmental decision herein of July 28,
1897 (25 L. D., 77), so far as it relates to the 8. § of SE. } of Sec. 34,
T. 136, R. 52, Fargo, North Dakota, land district.

The grounds upen which the Department is thus-asked to vacate its
decision of July 28, 1897, are, briefly stated— . o

First. That said decision is not founded upon any hearing of which
Olson was served with any notice, and is therefore void;

Second. That the decision of July 28, 1897, by the present Secretary
reviewed and reversed a prior decision of October 16, 1896, by a pre-
ceding Secretary and that one Secretary is without authonty to review
and reverse a decision by his predecessor.

Notice of the departmental decision of October 16, 1896 was duly
served upon. the parties November 12 , following, and on Novembel 21,
Power filed a motion for review thereof, together with an application
for oral argument in support of such motion. ;

Rule 114 of rules of practice, provides that a motion for review,
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seasonably filed, ¢ will act-as a supersedeas of the decision until other-
wise directed by the Secretary,” and further provides—

If the motion does not show proper grounds for review or rehearing, it will be
denied and sent to the files of the General Land Office, whereupon the Commissioner-
will remove the suspension and proceed to execute the judgment before rendered:
But if upon examination proper grounds are shown the motion will be entertained
and the moving party notified, whereupon he will be allowed thirty days within
which to serve the same together with all argument in support thereof on the oppos-
ing party, who will be allowed thirty days thereafter in which to file and serve an
answer, after which no further argument will be received.

December 18, 1896, upon examination thereof, the Department; enter-
_tained Power’s motion for review, granted. his application for oral argu-
ment, fixing January 11, 1897, as the time thereof, and directed that
Power ‘“without delay, serve upon opposing parties a copy of the
motion for review filed in this case, and at the same time notify them
of the date fixed for the hearing.”

Thereafter full and. satisfactory proof was presented by Power show-
ing, among other things, that 8. G. Roberts, attorney for Gunder Olson,
had been duly served with a copy of the motion for review, with a writ-
ten notice of the time fixed for oral argument thereon and with a copy
of an application by Power for a postponement of the time for such
oral argnment. This service was all had upon Roberts, personally, in -
his office in’ Fargo, North Dakota, December 23, 1896. Roberts was,
then, and had therctofore been, the. attorney of record for Olson, and
is the attorney who presented on behalf of Olson the motion which is
now under consideration. :

. Notice of a motion for review and notice of a hearing may be given
-to an attorney of record representing the claimant before the Depart-
ment, and when so given is as binding upon the claimant as if made

~upon him personally. Notwwhstandmg the notice to Roberts, his
attorney, Olson did unot make any objection to the time fixed for oral
grgument and neither did he file any brief in opposition to the motion

. for review although that motion, as served upon Roberts, contained a

statement of the gronnds upon which it was based and was accompanied
by an argument and a citation of authorities in support thereof.

" Upon consideration of the proof of service upon Olson’s attorney of the

motion for review, notice of hearing, and application for postponement

thereof, the Department granted the application for a postponement.

January 21, 1897, resident counsel for Power filed an additional, or
supplemental, argument in support of the motion for review, accom-
panied by satisfactory proct that a copy thereof had that day been
transmitted by registered mail to Roberts, attorney for Olson, and
since the filing of Olson’s motion to vacate there has been filed in the
case the returned registry receipt, signed. by Robertb, showing the
receipt by him of that brief.

“April 23,1897, resident counsel for Power. were, by letter of that date,
advised that the oral argument on the motion for review would be heard
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May 26, 1897, and they were directed to serve notice thereof upon the
opposing partles without delay. Satisfactory proof of such service was
duly made, showing, among other things, that on April 29, 1897, there

was transmitted, by registered mail, to Roberts, attorney for Olson, a- -

copy of the letter fixing the time for such oral argument. Since the.
filing of Olson’s motion, now being considered, there has been filed in
the case the returned registry receipt, signed by Roberts, showmg the

- receipt by Lim of that notice.

Olson made no response to the addltlonal or supplemental brief filed
on. behalf of Power and neither was he rvepresented at the hearing.
Pursnant to the last notice, oral argument was had and thereafter the
record and arguments, both written and oral, including the written
arguments filed before the decision of October 16, 1896, were carefully
considered, resulting in the decision of Ju]y 28, 189t Whlch Olson now
asks 10 be vacated.

Sufficient has been said to show that Olson had full 11otlce of Power’s
motion for review of the deeision of October 16, 1896, and that he had
the fullest oppmtumty to be heard thereon, both by oral argument and
written brief. That decision was not Vacated without notice to Olson
of the proceedings resulting in its vacation, and the decision of July
28, 1897, was not rendered without a hearing or without a full oppor-
,tunlty upon Olson’s part to be heard. The alleged want of notice is
distinctly disproved by the record.

The second ground of the present motion, namely, that one Secre- v
tary is without authority to review and reverse a decision by his pred-
ecessor, is not well taken. At the time of the last decision the legal -
title had not passed from the government, and as fo this tract the pub-
lic land laws were still in process of administration by the land
department. This matter was fully discussed and disposed of adversely
to Olson’s contention in the recent decision of Parcher ». Gillen (26
L. D., 34).

It is not claimed in the motion to vacate that the decision of July
26, 1897, is erroneous either in its statements of fact or in its con-

) dusmns of law, the only contentions against the same being those
which are hereinbefore stated and discussed.

For the reasons given, the motion should be, and is, herepy denied.

RAILROAD GRANT—INDEMNITY—SPECIFICATION OF LOSS.

v BARNES ». NORTHERN PAcIFIC R. R. Co.

Lands within the overlapping limits of the grants for the Northern Pacific main and
branch lines, embraced within the act of September 29, 1890, forfeiting the grant
for the unconstructed main line, and excluded from the moiety taken on behalf
of the branch line, can not be made the basis for indemnity.

12209—voL 26—-8
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The company is not entitled to plead the protection exteuded by the order of May
28, 1833, to indemnity selections made without designation of loss, if, after mak-
‘ing such selection, it assigns an insufficient basis therefor, and subsequently an
adverse right intervenes.

The case of Brown v. Northern Pacific R. R. Co., 24 L. D., 370, cited and followed.

Secretary Bliss to the Commissioner of the General Land OinOé, January
(W. V. D) ‘ 29, 1898. (F. W. 0.)

" Thomas M. Barnes and the Northern Pacific Railroad Company have
each appealed from your office decision of April 15, 1896, in which the .
. company’s indeninity selection as to the 8. & of the NE. £ of Sec. 15, T,
17 N, R. 45 E., W. M., Spokane land district, Washington, is held for
cancellation with a view to the allowance of the homestead application
of Thomas M. Barnes and said application by Barnes is rejected as to
the N. % of the NE. % of said section 15 for conflict with the indemnity
selection by said company.

The said NE. % of section 15 is within the mdemmty limits of the
grant made to 'ud in the eonstruetion of the Northern Pacific Railroad
opposite the portion of its main line in the State of Washington; the
S. % thereof was included in indemnity selection list of December 17,
1883, and the N, & thereof was included in the indemnity list of March
20, 1884. Both of said lists were unaccompanied by a designation of
losses as bases for the selections included therein, the same being made
under departmental order of May 28,1883 (12 L. D.,196), which exempted.
this company from the general reqirement that indemnity lists should
be accompanied by a designation of the losses on account of which the
indemnity is claimed.

On October 26, 1887, the company filed a list of losses on account of
the selection ]IStb referred to, the losses being designated in bulk and
not arranged tract for tract, and on September 2, 1892, it filed supple-
mentary lists arranging the lost lands tract for tract with the selected
lands.

In the latter list, bemg the re-arranged list, the company designated
the N. ¢ of the SW % of Sec. 35,T.9 N, R. 15 E,, as-a basis for the
'S, & of the NE. £ of said section- 10 in dmpute

From the record contained in your office letter it appears th'mt the
tract designated as lost to the grant is within the overlapping limits of
the grants for its main and branch lines and opposite the unconstructed
portion of the main line the grant for which was forfeited by the act of
September 29, 1890 (26 Stat., 496). Under the provisions of the sixth
section of the said act of forfeiture the Northern Pacific Railroad Com-
pany was called upon to elect as to the alternate odd-numbered sections
it would take in satisfaction of the moiety for its constructed branch
line within the overlap above described, and the remaining odd-num-
bered sections within said overlap were directed to be restored to the
public domain (11 L. D., 625). Acting under this direction the company
excluded section 35,T. 9 N, R. 15 E., a portionof which was designated



DECISIONS RELATING TO THE PUBLIC LANDS. 115

as a basis for the selection of the said 8. 4 of the NE. % of section 15,
the land in dispute.

The company was clearly not entitled to indemnity for the tract
named, and this was the condition of the selection at the date Barnes.
tendered his homestead application (October 19, 1893) covering the
entire NI, 1 of said section 15, and in support of hlb application alleged
that the land had been in the possession and occupancy of successive
settlers since October, 1879. Upon said allegation of continued occu-
pancy hearing was duly ordered, but upon the record made both your
office and the local officers concurred in the opinion that the showing
made did not evidence ‘“a legitimate claim under the government
laws.”

In view of the insufficiency of the basis assigned by the (Jompzmy as
to said S. § of the NE. L part of the tract in question, your office decision
holds that the compauy’s selection was no bar to the allowance -of
Barnes’ application, but as to the N. § of the NE. £, for which a good
basis had been assigned, your office decision holds that the selection
was a bar to, and for that reason rejected, Barnes’ application as to
said tract. From said decision the company and Barnes each appeal
as to the portion of the tract awarded to'the other.

_ Relative to the appeal by Barnes from the rejection of his applica-
tion as to the N. & of the NE. % of said section 15, it is clear, under the
‘decisions of the Department, that the company’s right to said tract,
under its selection before recited, dated back to the time of the filing
of the original list, on March 20, 1884. (Brown ». Northern Pacifie
R. R. Co., 24 L. D,, 370, and cases therein cited.) Further, that the
showing offered in-support of the allegation of continued occupancy
evidences that one Alma Phelps resided upon and was in possession of
the quarter section to the north of that here in question, and his only
connection with the tract here in dispute was that a portion of his
improvements, covering a triangular piece of land, three or four acres, -
was included iu a corner of his enclosure that extended upon the quar-
ter section in question. : '

It is clear that the showing made does not.evidence such a claim as

would bar the company’s right of selection on account of its grant.’

~ Relative to the company’s appeal from so much of your cffice decision
as awarded the S. § of the N. £ of said seetion 15 to Barnes, the com-
pany claims that its rights are ploteeted as of the date of its first selee- .
tion list (December 17, 1883), which was protected by thé order of May -
28, 1883, and that any subsequent designation of a loss, although insuf-
ficient to support the selection, could not serve to invalidate the same.
This contention is not sound. While it is true that the original list of
1883 was protected by the order of May 28, 1883, yet by departmental
circular of August 4,1885 (4 L. D.,90), rallroad companies were required,
where indemnity selectmns have theretofore been made without speci-
fication of losses, to designate the deficiencies for which such indemnity
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" is to be applied before further selections would be allowed. It was
evidently acting under this circular that the company filed these lists
of 1887 and 1892 before referred to. After filing the list of 1892 the
company stood upon the designation of losses as assigned, and if insuf-
ficient, it was unprotected by its selection unless a sufficient basis had
been designated prior to the intervention of an adverse claim. That
the basis assigned in the list of 1892, for the 'S. 1 of the NE. 1 of section
15, the tract in dispute, was insufficient, is clear, and as Barnes’ home-
stead application was presented before a sufficient basis was named,
your office decision holding that said indemnity selection was no bar to
the allowance of the application by Barnes must be, and-is accordingly

hereby, affirmed. Barnes’ application will therefore stand rejected as
" to the N, & of the NE. 1 of said section 15, and upon his completion of
entry, should he elect to enter the S. § of the NE, £ of said section 15
within a reasonable time, to be fixed by your office, the company’s selec-
tion will be canceled.

INDIAN LANDS—RESERVATION IN PATENTS,

CHIPPEWA PATENTS.

In the issnance of patents on Chippewa Indian allotments the reservation of the
right of the United States to reservoir sites, as provided by act of June 7, 1897,
should only be inserted in patents which cover lands included in the list of res-
ervoir lands furnished by the Secretary of War.

Assistant Attorney-General Van Devanter to the Secretary of the Interior,
Janvary 29,1898, (W. G P)

I am in receipt by your reference, with requ st for an opinion on the
matter therein presented, of a letter from the Commissioner of the Gen-
eral Land Office, dated December 21, 1897, in reference to the form of
patents for allotwents to the Chippewa Indians in Minnesota.

The Commissioner refers to the fact that certain schedules of allot-
nients to the various bands of said Indians have been approved, quotes
a portion of the Indian appropriation aet of June 7, 1897 (30 Stat.,
62-67), providing that lands acquired from the Chippewa Indians and
sold under the provisions of the act of January 14, 1889 (25 Stat., 642),
shall be subject to the right of the United States to construct dams for
creating reservoirs in aid of nav1gat1on and submits his question as
follows:

Ihave, therefore, to respectfully request to be informed what construction of said
ach this office shall adopt, and if it is held that the provision should only be inserted
in sueh patents as embrace lands shown by the map aforesaid o be overflowed lands,
the Seeretary of War be requested to furnish such map for the use of this office.

The provision in question is found in a paragrapbh making an appro-
priation for completing surveys of the bhlppewa, Iands under the act
of 1889, and reads as follows:

" Provided, That all lands acquired and sold by the United States under the ¢ Aot
for the relief and civilization of the Chippewa Indians in the State of Minnesota,”
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approved January fourteenth, eighteen hundred and eighty-nine, shall be subject
to the right of the United States to construct and maintain dams for the purpose 6f
ereating reservoirs in aid of navigation, and no claim or right of compensationshall
accerue from the overflowing of said lands on account of the construction and main-
tenance of such dams or reservoirs. And the Secretary of War shall furnish the
Commissioner of the General Land Office a list of snch lands, with the particular
tracts appropriately described, and in the disposal of each and every one of said
tracts, whether by sale, by allotmentin severalty to individual Indiaus, or otherwise,
under said act, the provisions of this paragraph shall enter into and form a part of
the contract of purchase or transfer of title.

This law would apply to all lands within its purview, whether its
provisions were meuntioned in the patents for such tracts or not, but
a wise policy would suggest its mention, and accordingly, on Septem-
ber 16, 1897, you, upon the suggestion of the Commissioner of Indian -
Affairs directed the Commissioner of the (General Land Office to insert
the provisions of said act of June 7, 1897, in “patents to be issued to
allottees under the act of January 14, 1389.”

The Commissioner of the General Land Office now points out the
fact that the reservoirs in question are, as shown by the act of June
20, 1890 (26 Stat., 169), at the head-waters of the Mississippi and St.
Croix rivers in the States of Minnesota and Wiseonsin, and the Chip-
pewa and Wisconsin rivers in the State of Wisconsin, and that a large
portion of the lands to be allotted under said act of 1889, especially
‘those on the White Earth and Red Lake reservations, have no connec-
tion with the head-waters of those rivers.

Nothing should be inserted in a patent from the United States that
suggests a cloud upon the title or an incumbrance that has in fact no
existence. Thelaw in question, however, is quite specific in its descrip-
tion of the tracts which are to be affected. The Secretary of War is .
to furnish a list of such lands, ¢ with the particular tracts appropriately

~deseribed,” and it is in the disposal “of each and every one of said

tracts” that the provisions of said law are to “enter into and form a
part of the contract of purchase or transfer of title.” The provisions
of that paragraph should be inserted in those patents only which cover
lands included in a list furnished by the Secretary of War as provided
in said act.
Apptoved Janunary 29, 1898,
C. N. BLriss, Secretau

SWAMP LAND CERTIFICATION—JURISDICTION—~INDIAN OCCUPANCY.

STATE OF FLORIDA.

If'it is made to appear that lands have been erroneously ineluded in a certified swamp
land list, and patent has not issued thereon, the action of a preceding Secretary
of the Interior in approving such list may be corrected by his suceessor,

The status of the Seminole Indians, as occupants of public lands in the State of
Florida, is too indefinite in character to receive recognition in patents issued
under the swamp grant. '
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L;mds oceupied and cultivated by said Indians can not, however, be held as of the
character contemplated by said grant, and if, on due investigation, lands so
occupied and improved appear to have been certified to the State under said
grant, the certification thereof should be revolked,

Assistant Attorney-General Van Devanter to the Secretary of the Interior,
' January 31, 1898. (W.C.P)

May 98,1897, you referred to me a communication from the Acting
Commissioner of Indian Affairs, dated May 26, 1897, for
~ opinion as to the anthority of the Secretary to modify the decision of February 18,
1897, approving the list of lands to be patented to the State of Florida, so as to omit
therefrom absolutely the particular tracts occupied by Indians, or upon which they
have improvements, and reserve the same for their use and benefit; and also toinsert
& clause in the patents issued to the State expressly recognizing and preserving the
rights of the Indians to lands which they oceupy, or upon which they have improve-
ments, as recommended by the Commissioner of Indian Affairs, '
. The facts, briefly stated, are as follows:

February 13, 1897, your predecessor, Seecretary Francis, approved
Florida swamp Jand list No. 87, which included certain unsurveyed
land in what is commonly known as the “Everglades.” Iu March,1897,
the Commissioner of Indian Affairs addressed a letter to you relative
to the encroachment of a white settler upon lands said to be included
in this list, whieh it is alleged had been occupied and improved by
Indians. In that letter the Commissioner recommended that the
approval of said swamp land list be modified, so as to except the tracts .
occupied and improved by Indians from the lands to be patented; and
that there be inserted in the patent to be issued to the State a clause
expressly reserving the rights of the Indians to the oceupancy of lands
possessed and improved by them at the date of patent.

‘From an examination of the opinion of Secretary Francis rendered
at the time he approved said swamp land list (see 24 L. D., 147), it -
appears that the matter of the occupancy of lands in the “ Everglades”
by Indians had theretofore been referred by the Secretary to the Com-
missioner of Indian Affairs, and in response the Comimissioner had
stated: '

If the Indians now have the right of oceupancy of the lands within the “Ever-
glades,” and the United States should cobvey such lands by pitent to the State of
Florida, I am of the opinion that the State would take titie subject to the right of
occupancy of the Indians (see Beecher v. Wetherby, 95 U. 8., 517, and the authorities
thercin cited). .

This statement of the Commissioner was approved by Secretary
Franecis in the following words: )

The views of the Commissioner ofIn(_lian Affairs respecting the rights of any -
Indians occupying the lands in question are concurred in.

The question as to the extent of the authority of the Secretary of

the Interior to review and modify a prior decision was presented and
fully discussed in the case of Parcher v. Gillen (26 L. D., 34). The pro-
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visions of law and the authorities bearing upon the question are cited
and quoted from and it is not deemed necessary to repeat them here. ’
The conclusion then reaohed is formulated as follows: ‘

A consideration of these decisions interpreting the statutes defining the anthority
and duties of the officers of the land ‘department, clearly demonstrates that so long
as the legal title remains in the government the lands are public within the mean-
ing of those statutes, and the laws under which such lands are claimed, or are being
acquired, are in process of administration under the supe1v1s1on dIld direction of
the Secretary of the Interior. :

And again it was said :,

So long as the legal title remains in the government the Secretary of the Interior,
whoever he may be; is charged with the duty of seeing that the land is disposed of
only according to law.

The grant of swamp and overflowed lands made by the act of Sep-
tember 28, 1850 (9 Stat., 519), provides for the issuance of patents and,
therefore, until patent shall have issued the legal title remains in the
United States and the Secretary has full power and authority to cor-
rect any mistake in the certification of lands as passing under this act.

In Michigan Land and Lumber Company ». Rust (168 U. S., 589,
decided December 13, 1897), in discussing a similar question arising
under the swamp land act of 1850, the court said:

Generally speaking, while the legal title remains in the United States, the grant is
in process of administration and the land is subject to the jurisdiction of the Land
Department of the government. Tt is true a patent is not always necessary for the
transfer of the legal title. Sometimes an act of Congress will pass thefee. (Strother
v. Lucas, 12 Pet., 410, 454; Grignon’s Lessee v. Astor, 2 How,,319; Chotteau v. Eck-
hart, 2 How., 344-372; (Hlasgow v. Hortiz, 1 Black, 595; Landeau v. Hanes, 21 Wall.,
521; Ryan v. Carter, 93 U. 8., 78.) Sometimes a certification of a list of lands to
the grantee is declared to be operative to transfer such title (Rev. Stat., sec. 2449;
Frasher v, O’Connor, 115 U. 8., 102,) but whenever the granting act specifically pro-
vides for the issue of a patent, then the rule is that the legal title remains in the
government until the issue of the pitent, (Bagnell v. Broderick, 12 Pet., 436-450,)
and while so remaining the grant is in process of adminisnratiou, and the jurisdiction
of the Land Department is not lost.

It is, of course, not pretended that when an eqmtable title has passed the Land
Department has power to arbifrarily destroy that equitable title. Ithas jurisdiction,
however, after proper notice to the party claiming such equitable sitle, and upon a
hearing, to determine the question whether or not such title has passed.. (Cornelius
v. Kessel, 123 U, 8.,456; Orchard ». Alexander, 157 U. 8., 372-383; Parsons v. Venzke,
164 -U. 8., 89.) In other tords, the power of the department to inquire into the
extent and validity of the rights claimed against the government ‘does not cease
until the legal title has passed.

A patent has not yet been issued for the lands described in this
Florida list 87, and if it be made to appear that lands were included
in such certified list which should not have been so included, the action -
of & preceding Secretary in approving and certifying the list may be,
and should be, corrected.

Said act of 1850 granted to the several States the ¢ whole of those
swamped and overflowed lands, made unfit thereby for eunltivation,
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which shall-remain unsold at the passage of this act” and has been
construed in numerous decisions of the supreme court and of this
Departmentasa grant in praesenti passing to the State the title to such
lands as shounld thereafter be identified as of the character embraced
in the grant, _

A question now presented is whether the occupancy of such Seminole
Indlans as remained in Florida after the tribe, as such, was removed
to the country west of the Mississippi river, gives them any rights to
the land occupied, and, if so, its effect upon the grant to the State. If
the Indians have any right at all to swamp and overflowed lands in
Florida, it is merely that of oceupancy, and the only cffect it could
have would be to delay the right of possession in the State. This
question was presented in the matter of The Stockbridge and Munsee
Indians ». State of Wisconsin, and, in my opinion of July 12, 1897 (25
L. D., 17), it is discussed and the authorities bearing upon it are cited .
and quoted -from. - Upon further examination I find no reason for a
conclusion differing from the one then reached which is formulated in
said opinion as follows: 4

The only conclusion to be deduced from these authoritics is that the State took the
fee to this land at the date of the grant of September 2%, 1850, but that its right of
possession was held in abeyance until such time as the Indian right of oceupancy
should be surrendered by them or otherwise ended by the United States.

If these Indians have any right of occupancy in any of the lands
which thus passed to the State of Florida, that right can be determined
only by the United States.. This doetrine was announced as early as
1856 in the case of Fellows v. Blacksmith ¢t al. (19 How., 3G6), and has
has been accepted as the correct rule since that time. - In Beecher v.
Wetherby (95 U. 8., 517), speaking of the Indians’ right of occupancy,
the following ]anguage is used:

But the right which the Indians held was only that of oceupaney, The fee was in
the United States, subject to that right, and conld be transferred by them whenever
they chose. The grantee, it is true, would take on]y& naked fee, and could not dis-
turb the occupancy of the Indians; that oecup'mey could only be interfered with or
determined by the United States.

Whether the government will issue & patent for lands to which an
Indian right of occupauncy exists, is a question of exeeutive policy
rather than of law. In the case of State of Wisconsiu (19 L. D., 519),
this Department refused to.approve lists of lands in the Lac de Flam-
beau Indian reservation as passing under the swamp land grant, on the
theory that the Indians had a right of occupaney in said lands and that
nothing should be done which would tend to disturb or eloud that right while it
exists, or which might appear to evidence a greater 11ght in the State than it really
has or can get at the present time. :

The Seminole Indians, by the treaty of May 9,1832, proclaimed ‘April
12, 1834 (7 Stat., 368), relinquished to the Unlted States ‘“all claim to
the lands they at present occupy in the Territory of Florida,” and
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agreed to emigrate to-the country assigned to the Creeks, west of the

Mississippi river, within three years: This treaty contains no provi-

sionsrecognizing the right of any of these Indians to remain in Florida

after that time. While the main body of the Seminoles was subse-

quently to said treaty, and before the grant to the State of swamp.
lands, removed in accordance with the provisions of said treaty, yet

some were left behind and have remained in Florida until this time.

Some of these are said to be upon lands embraced in this list 87. The

government in its dealings with this tribe has, however, always recog-

nized those in the Indian Territory as the Seminole Nation and all pay-

ments under said treaty have been made to them. In’later years, how-

ever, some recognition has been given those remaining in Flovida by

the appropriation of money for their education and eivilization. Appro-

priations have also been made for the purchase of homes for them. It

will thus be seen that the question as to what rights, if any, these

Florida Seminoles have in the lands-which they are now oecupying is

involved in uncertainty, and it seems to me that their rights are too’
uncertain to justify recognition in patents issned under the swamp land

grant. .

Amnother guestion has presented itself in the investigation of this
matter, which it seems proper to bring to your atteuntion. From the
various communications upon which the report of the Commissioner
of Indian Affairs of May 26, 1897, was made, it seems that these
Florida Seminoles have for many years had settlements and improve-
ments npon different tracts of land which are apparently included
within said list 87, If it be a fact, as is indieated by these communi-
cations, that portions of this Iand have been occupied and improved
by these Indians, the inference would be that such tracts are not of
the character conteinplated by the granting act. It will be noticed
that the fact that any portion of the land in question is actually ocen--
pied and improved is not adverted to in the decision of October 10,
1894 (19 L, D., 251), directing the issuance of patent when the State
should furnish a meander survey giving the exterior me‘es and bounds
of the ¢ Hverglades,” accompanied by proofs that said survey did not
inclode within its lines any lands not of the character granted. The
proof furnished by the State as set forth in the decision of February
13, 1897 (24 L. D., 147), is general in character and nothing is said as
to whether there are tracts within the limits of the survey actually
occupied. From an extraet from a report of the Commissioner of
. Indian Affairs found in said decision, it seems uncertain as to whether
the land occupied by the Seminole Indians is within the limits of the
survey made as a basis for a proposed listing and patent. The infor-
mation now furnished by the report of the Commissioner of Indian
Affairs and the accompanying papers, strongly suggests that there is
land within said survey which is improved and cultivated and not
swamp and overflowed and therefore not of the character contempiated
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by the granting act. At least there seems. to be sufficient in these
papers to justify a further investigation, so that the mistake, if there
be ‘any, may be corrected before the Department by the issuance of
patents, shall have been deprived of the authorlty to make such

-eorrection.

I am of opinion that the matter is stlll within the Jurlsdlctlon of this .
Department and that yon have authority to revoke the approval of
said list for the purpose of correcting any mistake that may have been
made therein, and that the information furnished by the papers now
presented to me suggests the need of farther investigation to deter-
mine whether any of' the land embraced within the limits to be covered
by said patent is not of the character contemplated by the granting
act. If it be found that there is land within these limits which at the
date of the swamp grant was not of the character embraced in the
granting act, then the location of such tracts should be ascertained so
that the same may be excepted from list 87 and from any patent issued

-thereon.

Approved, Jannary 31, 1898,
C. N. Briss, Secretary.

MINING CLAINI——PROTEST—-JURISDICTIOV—DFPUTY MINERAT:, SUR-
’ VEYOR (n

FLOYD ET AL. v. MONTGOMERY ET AL. I

A transferee of a mining claim, whose interest is acquired during the pendency of

departmental proceedings involving the status of said claim, takes no right
- better than that possessed by his grantor.

In the case of proceedings had ona protest against a mineral application, where the
protestants, as shown by the record, are without interest; and hence not entitled
to be heard as appellants, the Department may properly, by summary order,
direct the General Land Office to forward the record, withontawaiting the regular
course by appeal, from the decisions below, where such action seems necessary to
the termination of vexatious litigation. :

An order for a hearing limited to & cha,roe that the entryman had failed to expend
the statutory sum for labor and improvements prior to the expiration of the
period of publicatien; is in eifect an adjudication that the fact that the entry-
man had failed to file the survevor-general’s certificate, as to such expenditure,
during said period, is immaterial, where tlie failare to thus file such certificate
is admitted by the entryman, and the effect of such failure is brought in ques-
tion by the adverse parties.

Parties protestant, that allege an interest, and at the hearing assume without objec-
tion the burden of proof, will not be heard to say, for the first time when the.
case comes before the Department for disposition, that the burden of proof was
wrongly placed on-them.,

The statutory expenditure required to be.shown by section 2325 R. 8., contemplates
that five hundred dollars” worth of Iabor shall have been expended, or improve-
ments to the same value made, for the development of the mining claim.

A deputy United States mineral surveyor is within the intendment of section 452 R.

8., and consequently disqualified, under $he prohibitive provisions thereof, from '

‘acquiring title to a mining claim in which he was inferested at the time of his

official report thereon, and at the date of application for patent.
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The fact that a deputy mineral surveyor is disqualified to report npon the expendi-
- tures made on a mining c¢laim, by reason of hisinterest in the claim at such time,
does not operate to impeach the certificate of the surveyor general based on said
report, if the facts as to such expenditures are correctly stated in said report, . = ;
The cases of State of Nebraska v, Dorrington, 2 C. L. L., 6847; Dennison and Willits
11 (, L. 0., 261; and Lock Lode, 6 L. D., 105, ovelluled

Secretary Bliss to the Oommissioner of the General Land O_ﬁ‘icé, February’
(W.V.D) - . 2, 1898. (G. B. G.)

On January 3, 1893, Gus Hull, I. L. Stebbins, John Tompkins, W. H.
Craigue, and W. S. Montgomery located a mining claim known as the
Haull City Placer, in the southeast quarter of section 20, in township
No. 15 south of range No. 69 west of the sixth prinecipal meridian, des-
ignated as lot No. 8106, embracing 38.894 acres.

On May 20, 1893, W. H. Craigue, “for himself and his co owners”
(the parties above named), filed in the United States Land Office appli-
cation for a patent, due notice of which was glven by publication from
May 26, to July 28, 1893. .

On August 24, 1893 a protest was filed agamst the allowance of said
- placer entry, s1gned by W. W. Elliott, C. 8. Elliott, J. E. MeKinley, and
John Mears, but was not sworn to or corroborated, This protest is
known as the protest of W. W. Elliott et al., and it alleged, substan-
tially, that they were the owners of the ¢“Chillicothe” lode claim; that
said lode claim conflicted with the placer, and was located prior thereto H
that said placer claim was not on placer ground, and was located for
the purpose of securing a towns1te. The local officers took no action
on this protest.

On April 4,189%4, final eertlﬁuate of entry issued to W. S, Montgomery,
C. C. Hathaway, John Tompkins, I. L. Stebbins, Gus Hull, A. D. Craigue
and James I'. Smith on the said Hull City Placer. It is recited in the
certificate that the parties above named 1
* this day made payment to the receiver in full, amounting to the sum of ninety-sevexi
and &¢ dollars, (and that) upon the presentation of this certificate to the Commis-

sioner of the General Land Office, together with the plat and field notes of survey of
said claim and the proofs required by law, a patent shall issue thereupon to the said

W. 8. Montgomery, C. C: Hathaway, John Tompkins, I. L. Stebbins, Gus Hull, A.D. -

Olalgue and James F.-Smith.

On May 25, 1894, Mrs. J. B. Gedney, for hemelf and co-owners, ﬁled
a protest in the (Jenel al Land Office, alleging ownership in and prior
location of the “Scottish Chief” lode, and that a valid discovery of ‘a
vein had been made on a part ofesaid lode in conflict with the placer.

On the same day, May 25, 1894, A. J. Lauterman, a stockholder and
officer in the Wilson Creek Consolidated Mining and Milling Company,
filed a protest on behalf of said company, alleging owenership of the
“Minnie Bell,” “Little Iiffie,” ¢Little Giant” and “Little Dessie” lode
claims, in conflict with said placer; that said lode claims were the prior
locations, and that the existence of said lode locations was well known
to the placer claimants at the time of their application for patent.
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-On June 20, 1894, your office dismissed the two last named protests
for lack of corroboration, but, on the same day and in the same letter,
the local officers were directed to allow Iilliott et al. a hearing on due
application, and should a hearing be had that Gedney et al. and the
Wilson Creek Cousolidated Mining and Miiling Company be permitted
to intervene. July 23, 1894, Gedney et al., and the Wilson Creek com-
pany respectively reﬁled their omgmal probebts and made application
to so intervene,

On the application of Elliott et al., of date Aunus‘r. 16, 1894, the local
officers ordered a hearing, and set November 27, lb94, as the day of
trial. On-that day the placer claimants and all of the protestants,
including the Wilson Creek Consolidated Mining and Milling Company,
appeared by counsel, and the hearing proceeded.

On March 8, 1895, the local officers rendered their joint decision,
wherein it was recommended that all of said protests be dismissed,
and the placer entry be passed to patent, ‘

On April 10, 1893, J. B. Gedney and the Wilson Creek Company
appealed, alleging substantially:

1. Error not to have found from the evidence that known lodes
existed within the territory covered by said entry at date of filing
application for patent.

2. Error not to have found that no facilities for placer mining exist
on said claim, and that said claim was not located in good faith for
placer mining purposes.

3. Error not to have decided upon the ev1denoe whether the entry
was placer mining ground.

In your office deCision of June 18, 1895, on these appeals, your office
held, in substance:

1st. That it did not appear from the. testimony that any lode.loca-
tion in conflict with said entry contains a valuable vein of mineral
bearing quartz or rock in place, and that ¢ not one of them is shiown
to have heen operated for mineral in place, nor does it appear that one
* of them can be so operated with profit.” _

2d. That as to the question of placer mining facilities, the record
and evidence presented no question, except as to the.question of the
sufficiency or insufficiency of the water supply, and that it did not
appear ¢ hmpracticable for claimants to operate said mine at a proﬁt
with existing facilities.”

3d. “There is nothing in this case thWIIlg bad faith on the part of
the claimants, or that said claim was originally located for other than
placer mining purposes.”

4. Appellanﬁ’s third exception is not well taken.

The. entry herein was allowed upon application made under the placer mining
laws. The usual ex parte proofs were filed in support of said placer application in
consequence of which you allowed entry to be made.

None of the protests or affidavits filed against said entry charge that the land

entered is non-mineralin character. The charge. is that the land contains known
lodes or veins, and a demswn is made on this issue,
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In the absence of a specific charge that the land-is non-mineral in character you
were not called upon to decide upon this point nor to consider the evidence thereon
offered over the objection of contestees. However, in my opinion, the evidence
fails to show that said land entered cannot with existiug facilities be operated for
the placer gold it contains.

On October 24, 1895, your office in its decision on motions for review
filed by the proteatants said:

Upon examining this case it appears that four mdterial questions were raised by
the protestants, to wit: the existence within said placer elaim of the lode claims by
them specified; that said lode claims embrace well defined and valnable veins bear-
ing mineral; that said lode claims were known fo exist at the tiine the application
for patent for the placer claim was filed, and that the land embraced in the placer
entry is not placer mining ground.

Upon each of said questions the decision complained of is, in effect, against the
contestants, and, npon a further examination of the records, I still adliere to the con-
clusions announced in said decision, inasmuch as it has not been shown to my satis-
faction that there was any material error therein. 13 L. D., 562. ‘

The Wilson Creek Company appealed to the Departmenb but the
other protestants did not.
The errors alleged on appeal were as follows:

1. Not to have found from the evidence that valuable known lodes were shown to
e\ist ~within the placer limits at date of application.
. Not to have found that the evidence was insufficient to prove the land valuahble
for placer-mining purposes.
3. Not to have found bad faith on the 1)arb of the placer claimants.
4. Not to have therefore held the entry for cancellation,

On September 11, 1896 (unreported), the Departmént affirmeéd the
decisions of your office, and held:

1. That the only issue properly before the Department under the allegations of the
protest and involved in the hearing as ordered by your office, are the questions of
fact as to the character of the land already indicated.

2. That while the question of bad faith raised by-appellants’ contention that
elaimants were seeking title, not for placer mining but for townsite purposes, was
not embraced in the order for a hearing, it ‘‘was the subject of some testimony
thereat, which shows that the land had no value for townsite purposes until long
after the entry was made,” and that ‘“your office properly held that bad faith in
that regard was not shown.”

3. That the protest contaired no.allegation of any irregularity on the part of the
deputy surveyor, nor as to expenditure, nor was. such an allegation considered by
your office. It is therefore not properly before the Department, and will not be eon-
sidered here. :

4. The. Department fails upon careful examination to discover any error in the
findings of your office. The decision complained of is therefore affirmed. Theentry
will remain intact, subject to such further examination and consideration of the
proofs as may be deemed necessary.

The Wilson Creek Company filed a motion for a review of this
decision, which was on December 3, 1896 (23 L. D., 476), denied.

Pending these proceedings six other protests were filed in your office,
only two of which need be mentioned here for reasons which will appear
further on—to wit: The protest of W. S, Floyd, filed in the local office
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on September 18, 1896, and- the protest of the Wilson .Creek Consoli-
dated Mining and Milling Company, filed therein November 27, 1896,

These protests allege, substantially: '

1st. That the land is not placer mining ground.

2d. 'That said entry was not made in good faith, but for speculative
purposes.

3d. That the entrymen have not discovered mineral upon the land
embraced in said entry as required by the placer mining law. '

" 4th. That the entrymen failed to expend the statutory sum of $500
for labor and improvements prior to the expiration of the sixty days of
v pubh(,atlon

5th. That said Hull City Placer as entered contains valnable lodes
known to exist prior to date of pla,eel application.

Your office considered these protests, and had prepared a proposed
draft of a letter ordering a hearing thereon, when, on January 14, 1897,
before the promulgatlon thereof, Mr. W. K. Glllette, one of the present

owners ot the Hull City Placer, addressed a communication to my pred-
ecessor, Mr. Secretary Franecis, petitioning him to summarily dismiss

- the pending protest as vexativdus, and direct the immediate issuance of
patent on the placer entry. ,

The Department, on January 20, 1897, addressed a letter to your
‘office, referring to said communication, and requested a report at once
as to the propriety of issuing the instructions asked for. In reply
thereto, your office transmitted the proposed draft of your letter order-
ing a hearing, above referred to.

An oral hearing was ordered before the Asgsistant Attorney General
in the matter of Gillette's petition, at which hearing the protestants
and the placer claimants were represented by counsel, after which my
said predecessor issued an order directing a hearmg before the local
officers, which order is as follows:

FEBRUARY 13, 1897,
The COMMISSIONER OF THE GENERAL LAND OFFICE,

Sir: Referring to your letter (““N”) of January 21, 1897, whereby you fransmitted
certain protests filed against the Hull City Placer, mineral entry No. 421, Pueblo,
Colorado, land district, at the request of the Department, with the view of ascer-
taining if it were desirable to take summary action in regard to said protests, T
have to say that-on examination of the matter it is determined that your office be
instructed to order a hearing on the protests, for the purpose of ascertaining whether .
the entrymen failed to expend the statutory sum of $500.00 for labor or improve-’
ments prior to the expiration of sixty days peuod of publication.

The inquiry should be confined to this subject only, and you will so direct the
local officers.

The papers are herewith returned for your action in accordance with the above.

Very respectfully,. . )

(Swued) Davip R. FrRANCIS, Secretary.

Pursuant thereto, on February 18, 1897, your office ordered a hearing.
All of the protestants hereinbefore named were notified by the local
officers of the day set for hearing, but all of said protestants, except.
W. 8. Floyd and the Wilson Creek Consolidated Mining and Milling



DECISIONS RELATING TO THE PUBLIC LANDS. 127

Company, made default. ~This hearing was begun on May 27, 1897, and
was concluded June 5, 1897,

On October 29, 1897, the protestants who partlmpated in the hearing
moved to re-open the case, on the ground of newly discovered evidence,
This motion was denied on November 1, 1897, on which date the regis-
ter and receiver in a lengthy decision held, in summing up, as follows: -

Entry baving been nade presupposes that $500 had been expended for Iabor and
improvements, and that the entrymen had eomplied with all the requirements of the
law, and it becomes necessary for the ‘protestants to ussume the burden of proof
and prove the contrary, if possible, by a.preponderance of the evidence. This, in
our opinion, they have not succeeded in doing, while on the contrary, the claimants
have shown by satisfactory evidence at least $680 to have been expended for labor
‘and improvements upon the placer prior to the expiration of the period of pitb-
lication.

We accordingly recommend that the p1otcsts of the Wilson Créek Consolidated
Mining and Milling Company-and A. H. Cronkhite, Scott Williams, William Driver,
C. L. French, Bell R. Graham, James M. Turner, W. }. Ansel, Ole Hanson, H. E.
Hoyt, Owen Plentlss, Robert NIa,nn John Haughey, and Andrew Halwhey, lmvmg
made defanlt, their protests are therefow dismissed.

On November 30, 1897, the protestants filed an appeal from the
decision of the local officers refusing to re-open the case, and on
November 29, 1897, an appeal from said- declslon on the merits of the
case, :

- In the meantime, on November 2, 1897, the local officers forwarded
the record Tn the hearing with their decision, which record your office,
on November 15, 1897, returned to the local office to await the time
allowed for appeal under the rules.

On November 13, 1897, the placer claimants again petitioned: the
Secretary of the Interior, the general purpose of which is disclosed by
the following -departmental order, issued on November 23, 1897, after
an oral hearing had on said petition: '

. On January 14, 1897, Mr. W. K. Gillett, one of the placer claimants herein, peti-
tioned -my predecessor, Mr. Secretary Frineis, to direct the Commissioner of the
General Land Office to summarily dismiss as vexatious the four protests then pend-
ing against the Hull City Placer entry, and to order the immediate issuance of patent
for the placer claim.

An oral argument on this petition was ordered and beard by the Assistant Attor-
ney General for the Department, and thereupon Mz, becretary Francis made the
following order:

(This js the ordgr of February 13, 1897, herein hefore set out in full.)

" A hearing was had in pursuance of said order, and the evidence taken thereat has
been transmitted to your office, together with the recommendzmon of the local
officers thereon. :

On November 13, 1897, counsel for the placer elaimants filed a,nother petition,
‘addressed to the Secretary of the Interior, praying the ‘“exercise of the supervisory
Power with which he is vested by statutes, to the end that immediate action may
be had in this cause and patent for said M. E. No. 421 issued under a special order.”

An oral argument has been heard on this petition, all of the parties in-interest
being represented by counsel.

*
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In view of the premises, and for reasons which will be fully set forth in the deci-
sion of the Department on the merits of the case, I have to direct that the evidence
taken at the local office as aforesaid be examined by yonr office, and that it and all
the papers in the case be transmitted to the Department, together with the recom-
mendation of your office upon the question upon which the hearing was ordered by
departmental letter of February 13,1897. It is desired that this action be had at

- the earliest time practicable,-the matter being treated as special, to the end that
final action by the Department may be had at an early day.

In this connection, it is proper to give the reasons which controlled
the Department in directing your office to forward the record made atb
the hearing held pursuant to the order of February 13, 1897, without
permitting the case to take the regular course of appeal from the deci-
sion of the local officers to your office, and from your office to the Depart-
ment, and thereby probably postponing the ultimate decision for more
than a year.

It may be premised that there can be no doubt that the supervisory
control of the Secretary of the Interior over the publie lands, may be
exercised directly and without reference to appeals. See Knight v.
Land Association (142 U. 8., 162.) o

The authority to make the order, supra, is conceded by counsel for
the protestants, but the propriety and justice of the order are denied.
It is thought that the action of the Department in this regard was both
proper and just, and that when the whole record is considered there is
little room for difference of opinion as to the correctness of this view.

The record history of this case shows that every material allegation

- embraced in the peuding protests goes to questions which have been
tried and determined in favor of the placer claimants, except the charge
that the entrymen failed to comply with the law in the matter of
expenditure, and failed to file the certificate of tiie surveyor-general in
proof thereof - before the expiration of the period of publication. )

The Wilson Creek Company was a party to that litigation, and it
was largely upon the allegations of its protest that the issues therein
were framed, so that-so far as that company is concerned the issues so
tried and determined are clearly res judicata. Thé entire interest of ‘
the protestant Floyd rests in his ownership of the Little Orphan
Boy,” an alleged. lode claim in conflict with said placer. This lode
claim had been the property of the Wilson Creek Company since
August 10, 1895, including the time of the first hearing. It was con-
veyed to Floyd by the Wilson Creek Company September 15, 1896, and

“his protest against the placer entry was executed and verified by him
on the following day and filed in the local office on the third day there-
.after. If the Little Orphan Boy embraced a known lode within the
placer claim at the time of the first hearing, the Wilson Creek Com-
pany by its protest should have put that fact in issue along with the
other matters therein alleged against the placer claim. This it did not
do, and if instead of openly presenting its entire complaint against
the placer eutry it purposely withheld this charge for a second or
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further protest, in the event of the failure of its other charges then
made, the company may very reasonably and justly be held to the
decision made upon the first hearing. The company’s failare to men-
tion the Little Orphan Boy lode in its protest at that time, is not
attempted to be justified or excused, and having thus voluntarily
Trejected an opportunity to fully present all of its objections to the
placer entry it should be held to have waived such as were not pre-
‘sented. While again noting that no mention of the Little Orphan Boy
“lode was made in the protest npon which the first he’xrmﬂr was had,
this statement should not be permitted to carry with it any mfelcnce
that the existence of that lode was ot a subject of actual controversy
at that hearing. The evidence then taken has been again examined
and it shows that the alleged known presence of that lode within the
limits of the placer was made the subject of specific inquiry by both
parties in the taking of testimony. The claim of the protestants in
that belalf 'was rejected by the decisions of the loeal office, your office,
and the Department, holding that there were no known lodes within
the placer claim. Under all the circumstances, the inference is strong
that the conveyance to Floyd was made for the purpose of introducing
a new party in the case, thereby destroying the identity of the parties
and eseaping the effect of the previous decisions. However this may
be, it appears that Floyd’s purchase of the Little Orphan Boy was
made after the departmental decision of September 11, 1896, and
bef01e the decision on review of December 3, 1896, and thel efore Whlle
. the matter was pending before the land depal tment, of which proceed-
- ings Floyd had constructive if not actual notice. Obviously, by the
“conveyance to him, he obtained no better rights than were poqsessed
by his grantor, the ‘Wilson Creek Company.

All of these protestants are therefore concluded by the record and
have the standing of protestants without interest, and as such have no
right as appellants in the sense contemplated by the rules of practice.
Even if it were established that there had not been five hundred dol-
lars worth of labor expended or improvements made in the develop-
ment of the placer that would not vitiate or avoid the placel location
and the resulting right to its occupation and enjoyment as a placer
claim, however much it might avoid the existing entry and prevent
the issnan(,e of a patent thereon. See Draper et al. v. Wells ef al. (25
L. D., 550).

In thm view, the propriety ol departmental ordel of November 23,
1897, is manifest. The protests were alleged to be without merit and
pulely vexatious, and, so far as the alleged interests of these protest-
ants were involved, thls appeared to be 0. Common justice to the
placer claimants, the1ef01e, demanded that a decision be reached at
the earliest practicable time on the one allegation made which had not
been fully investigated by the government, the truth of which, if estab-
lished, would result in the denial of a patent to said claimants.

12209—voL 26—9 ' ’
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The first question arising on the record as now presented is, the
effect of the order of February 13, 1897, (supra). It instructed your
office
to order a hearing on the protests for tho purpose of ascertaining whether the
entryman failed to expend the statubory sum of $500 for labor and improvements
prior to the expiration of the sixty days’ period of publication. The inquiry should
be confined o this subject only, and you will so direct the local officers.

In the first place, this order excluded all other questions of fact, save
the one specified. So much is not open to argument. It is further
believed that it amounted to an adjudication in this case, that the fact
that the placer claimants had failed to file the surveyor-geueral’s cer-
tificate prior to the expiration of the period of publication was not
‘material. This is believed to be so, because (1) the fact that it was not
filed within that time was admitted by the placer claimants; (2) the
contention of the protestants was that the failure to so file it was fntal'
to the application for patent, and (3) if it was thus fatal there would
have been no occasion for a hearing. :

If the Department had been at that time of opinion that the failure
to file this certificate was fatal to the application for patent, the end of
the case had then been reached; a hearing is not only not necessary,
but it would have been utterly useless to havé ordered a hearing,
knowing at the same time that eventually the case must be decided
against the placer cluimants on the indisputable and undisputed proofs
then before the Department. If it be said that this was a question of
law which was not considered at the time, but reserved for a final
decision on the whole case, the answer is, that the record preclndes any
such theory, and it is remembered by law officers of this Department
who are familiar with the history of the case that it was not only
considered, but that it was determined that the effect of the order
directing a hearing was necessarily such that a decision in terms on
this question was Ginnecessary.

Moreover, if it were an undecided question in this case, the Depart-
ment has recently settled the principle involved against the contention
of the protestants in the case of Draper et al. v. Wells et al. (25 L. D.,
550)." In that case it was said:

With the record in the present case are affidavits showing the expendibure of five
hundred dollars in labor and improvements on the claim before the expiration of the
period of publication, but these affidavits were filed several days after that period.

The first question presented in regard to these affidavits is whether they were filed
in time to authorize their eomsideration; in other words, is the provision of the
statute as to the time when proof of expenditure in labor and improvements shall be
filed mandatory or only directory. The thing to be aceomplished, the essence of the
statutory requirement, is the development and improvement of the claim by the
expenditure thereon of a stated amount in labor or improvements by the applicant
or his grantors as a condition to patenting the c¢laim. The proof thereof isrequired
for the information and guidance of the government and not for the information or
guidance of adverse parties. Differing from the annual expendifure of one hundred -
dollars Tequired by law, this five hundred dollar expenditure is not a condition to
the maintenance of a mineral location. It is only a prerequisite to a patent, the
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obtaining of which is not necessary to the continued occupation and enjoyment of a
mineral elaim.. The failare t6 make this five hundred dollar expenditurce does not
subject the claim to the acquisition of rights by others and much less would a fail-
ure o furnish proof of such expenditure do so. The time of iiling such proof does
not affect the rights of others prejudicially or at all.

Much argument has been submitted on both sides of this case on the
question of the correctness of the action of the local officers in placing
the burden of proof at the last hearing on the protestants. There can
be no doubt that the action of the local officers in this regard was justi-
fied by the order pursuant to which the hearing was had. The lan-
guage of Secretary Francis directing the hearing shows it was intended
that the burden of proof should be placed on the protestants. This,
probably for the reason that inasmuch as the placer claimants had sub-
mitted proof of the required expenditures which had been accepted by
the government as sufficient, the burden of proof should be placed on
any one alleging that said proof was false. The burden of proof rests
upon the party against whow judgment would be given were no proof
to be offered on either side. But it is not necessary to pass on the cor-
rectness of the proceedings in this regard. The protestants assumed
the burden of proof at the hearing without objection, and in their view
of the status they oceupy in this litigation, if they are parties in inter-
est, they are concluded, and can not raise that question here for the
first time. From the standpoint of the government, it is not thought
material where the burden was placed. The only interest the govern-
ment has or had in this controversy is that a full, fair and impartial
investigation be made of the alleged failure of the claimants to com-
Ply with the Iaw in the matter of expenditures, and it is believed that
this has been done, :

Another question, preliminary to an intelligent consider atlon of the
evidence adduced, grows out of the vagueness of the language used in
the departmental order (supra) directing the hearing.

The hearing was ordered
for the purpose of ascertaining whether the entrymen failed to expend the stabutory
sum of $500 for labor or 1mp] ovements, ete. :

This language might be construed to mean that it was contemplated
that, if proof of the expenditure of $500 was made on this claim for
labor or imiprovements, the requirements of the law had been met,
whether it was shown to consist of an expenditure of labor or improve-
ments or both, without regard to the actual value of the labor performed
or the improvements made, and without regard to whether such labor
performed or improvements made contributed in greater or less mmeas-
ure or at all towards the development of the placer claim.

Section 2325 of the Revised Statutes provides, among other things,
that:

The claimant, at the time of filing this application or at any time thereafter within
the sixty days of publication, shall file <with the register a certificate of the United
States surveyor-general that five hundred dollars’ worth of labor has been expended
or improvements made upon the claim by himself or grantors.



132 . DECISIONS RELATING TO THE PUBLIC LANDS.

It was not contemplated in the enactment of this statute that the
- ewpenditure alone of $500 on a mining claim, eitlier in labor or improve-
ments, or both, should be proof of a compliance with its requirements,
nor was it contemplated that work done or improvements made on the
claim, but not for the benefit of the claim in the development of its.
mineral resources, should be accepted as a proof of such compliance..
. If this were not so, then the payment of $300 for one day’s work, or the
expenditure of thq’o amount for the building of a house for dOmE,thG
purposes would satisfy the requir ements of the statute.

Labor and improvements within the meaning of the statute are deemed to have
Leen had on amining elaim . . . . when the labor-is performed or the improvements
are made for its development, that is, to facilitate the extraction of the metals it may
¢ontain, ete. . Smelting Company v. Kemp, 104 U. 8., 636.

The language of the statute considered, the order of February, 1897,
directing the ascertainment “whether the entrymen failed to expend
the statutory sum of $500 for labor and improvements,” meant that the
inquiry should be directed to the ascertainment of the fact whether
the entrymen had expended ¢ five hundred dollars’ worth of labor,” or
made “five hundred dollars’” worth of improvements for the develop-
ment of the claim. - In this view, the amount paid for the labor per-
formed, or expended for the improvements made, is not material, except
as these facts are valuable in ascertaining the worth of the labor and
improvements, for the purpose contemplated by the statute. Nor is it
material who actually performed the labor or made the improvements,
or whether it cost the claimants anything, if they are of value as placer
improvements, and were performed or made for the claimants.

The evidence has been considered with these general principles in
view. This consists of nearly one thousand pages of testimony detailed
by the witnesses at the trial, as shown'in a number of exhibits,

The certificate of the United States surveyor-general, filed December
1, 1893, in the United States land office, at Pueblo, Colorado, is pre-
dicated upon a 1'ep01t of U. 8. deputy mineral surveyor James F. Smith,
dated September-22, 1893, and shows the followmg improvements on
the Hull City placer:

(1) A shaft which bears from cor. No. 1 8. 15° 35/ 1. 800 ft., 4 x 6 ff., 10 ft. deep
Value, $75.00.

(2) A cireular well which bears from cor, No. 1 8. 14:0 45’ E., 540 ft., 5} ft: diam.,
24 ft. deep. Value, $240.

(8) A shaft wwhich bears from cor. No. L 8. 20° W, 750 ft., 4x 6 ft., 10 ft. deep.
Value, $75.

(4) A shaft which Dears from cor. No. 1 8. 29° 24/ F. 348 1., 1x6 ft., 10 ft deep.

Value, $75.
(5) A circnlar well which bears from eor. No. 1 8. 3° 59’ E,, 458 ft., 6 ft, diam., 17

ft. deep. Value, $170.
Shaft No, 1

It was asserted by the protestants that this shaft never existed, and
their witnesses testified that there was no evidence on the ground to
indicate that there ever had been a shaft at the pqiut designated on the
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official plmt The evidence shows, however, that it was incorrectly
located on the plat, and that such a shaft as therein described was
found about one hundred feet from that point. It was sunk for the
placer claimants to a depth of ten feet, in January, 1893, by John
Tompkins and Gus Hull, working eight or ten days each.

Cireular Well No. 2,

Was sunk by Tompkins, Hull, Swanson and Bennett, for the placer
claimants, in January and Febluary, 1893, to a depth of twenty-four

and a half feet.
Shaft No. 3.

Was sunk for the placer claimants fifteen feet deep, m Jé anuary, 1893,
by Tompkins, Hull, Bennett and Berry. :

Shaft No., 4

‘Was sunk for the placer claimants by Hull, Bennett and the McNary
brothers, during the period of publication, ten feet deep.

Well No. 5.

"Was sunk to a depth of about fen feet before the Hull City placer
was Jocated; afterwards and during the spring of 1893, it was sunk by
Tompkins, Hull, Summeérs and Bennett, to a depth of seventeen feet.

In addition to these, it is shown that the placer claimants placed
other improvements on the claim after the third day of January, 1893,
and before the expiration of the period of publication. These are desig-
nated on exhibit 1, as “Trench A,” ¢ Cut B,” ¢ Shaft C,” “ Trench D,”
“Shaft B,” ¢« Shaﬂ; northwest of 57 «A”is shown to have been 4
trench thu ty feet long, 3 feet deep and 24 feet wide; “B” a cut 20 feet
long, 3 feet wide and 8 feet deep; “ 07 a shaft about 33 x6 feet, 7 feet
deep; “D?” a trench about 25 feet long, 1 to 3 feet deep, and 24 to 3
feet wide; “E” a shaft about 4 x 7 and 4 feet deep, and ¢ Shaft north:
west of 57 a hole in the gronnd 7.x 7 and 6 feet deep.. This work was
done by John Tompkins, assisted by Isaiah Tompkins. : '

The foregoing statements of improvements are conelusions of fact
drawn from a searching examination of nearly one thousand pages of
testimony. Practically nothing is conceded by the protestants, and
the wide divergence of opinion of & large number of witnesses as to the
value of said improvements has made the examination especially diffi-
cult. The actual cost to the claimants of said development work is
conclusively shown to have been about $800. This is the positive testi-
mony of the locators, Tompkins, Hull and Montgomery, based on their
recollection of a settlement at a meeting of the locators in August, 1893,
Tompkins says it amounted to $800. Hull says he had a memorandum
of the work ‘done upon which the seftlement was made, and that it
amounted to $772. Montgomery says it was about $800; that
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Mr. Hull had a memorandum, a'sort of fime book, in which he had kept his time and
Bennett’s time and the men he had employed. Tompkins putin his time as so many
shifts, I do not remember the number of shifts. I do remember the work they put
in and which we paid for at the time a.mounted to about $800. That was entirely on
account of work done on the placer between January 3, and July 28, 1893. )

James I, Smith testified that he was present at said meeting, and
that the settlement was made on the basis of actual time put in by the
parties who performed the work, and that it amounted to about $800.

Hull’s memorandum book was not placed in evidence. He testifies
that it was in a trunk which had been stolen from the cabin on the
claim where he Ieft it, and he knew nothing of its whereabouts,

There is no evidence to contradict these statements. The conclu-
sion is, therefore, that at least $772 was expended in the development
of the claim. Cost is an element in establishing value, and while not.
conclusive, strongly tends also to establish the good faith of the cluim-
ants in making the expenditures. It can not reasonably be presumed
that the locators of a mining claim wounld expend $800 in the develop-
ment, thereof, unless they believed that the work done was reasonably
. worth that amount. _

The actual value of the work done on these shafts, wells and trenches
is estimated by the witnesses all the way from two dollars to ten dol-
lars per foot, counting labor at three dollars per day, which is shown
to have been the prevailing wages for miners’ work in Colorado at that
time. These estimates are of little value, most of them being alto-
gather hypothetical, according to the assumed character of the ground
and the time of year that the work was done. The witnesses who did
the work testify that most of it was done in January and February,
when the ground was frozen, and they are corroborated to an extent
that it may be said that this fact is established beyond all reasonable
doubt. ’ '

The testimony of the men who superintended and did the work is the
best evidence as to when the work was done, the difficulties encoun-
tered in doing it, including the character of the ground, and the
amount of Jabor performed in days’ work. These men are Hnull, John
Tompkins, Stebbins, and the men employed by them. Their testimony
is positive and establishes the fact that considerably more than $500
worth of work was done on the claim for the development thereof, esti-
mated at the prevailing rate of miners’ wages, at the time it was done.
An effort is made to impeach the testimony of these witnesses, by
showing that at another time they had all made a different statement,
under oath, as to the time when the work was done. This Is shown,
but is not believed to be important, for the following reasons:

(1) These former statements, though incorrect, are shewn not to be
inconsistent with good faith when made.

(2) The testimony taken as a whole shows conclusively that their
present statements are correet. '

The facts are these: In December, 1896, Hull, Tompkins, and Steb-
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bins made affidavits, on file in-this case, that part of this work, therein
specifically described, was doue in the months of April and May, 1893,
They now swear that the same work was done in January, FFebruary,
and March,1893. These affidavits were all drawn by Mr. Montgomery,
for use before the Department, to show that $500 had been expended
in developing the claim before the expiration of the period of publica-
tion. Time was not of the essence of the controversy, except that it
was necessary to show that the work bad been done within the statu--
tory period, hence the affidavits were carelessly drawn.

The facts are thus stated by Mr. Montgomery, on page 822 of the
record :

Q. State in your own words the conditions and ciroumstances relating to said affi-
davits, and the preparation of same?

A. At that time a motion was pending before the department in Washington to
dismiss the protest filed by Cronkhite and others, and I received a letter from our
attorneys in Washington, asking that affidavits be prepared and sent to Washington
as quickly as possible, to show that the worl claimed to have been done upon the
placer was done prior to the expiration of the period of publication, which was the
28th of July, 1898. During the next two or three days following the time I received
this letter from Thayer and Rankin I gotiseveral telegrams urging me to expedite
those affidavits as much as possible; I went over to Independenco; I saw Tompkins
and Hicks, and several others, and told them what I wanted, and asked them in a

" general way as to whether they could testify that the work was done prior to the
28th of July. They said they could. I returned to Cripple Creek and prepared the
affidavits. In preparing those affidavits the details were stated as near as Irtemem-
bered them myself at the time. And I found Mr. Stebbins in Cripple Creek I think a
few days after that; he had come up there for a day or two from Pueblo, and I asked
lim to sign an affidavit to the same effeet; I prepared his affidavit, he looked it
over,and signed it I think just as I had prepared it. I prepared an affidavit for Gus
Hull and mailed it to him at Black Hawlz, enclosing with it a letter asking him thaf
if the facts stated were substantially correct as he remembered them, to sign the
affidavit and return it to e, which he did. The affidavits were hastily prepared,
and were prepared for the purpose of showing that the work was done priorto a
certain date, and for that purpose on]y

The witnesses themselves swear that while they read the affidavits
before signing them, they gave no thought as to the specific time therein
stated, their attention only being specially directed to the fact -that it
was a statement in general effect that the work specified was done -
before the expiration of the period of publication.

This explanation is reasonable and sustained by the record.  For
instance, Stebbins stated in his affidavit that ¢ Circular Well No. 27
was sunk by Bennett and Hull in May, 1893, that he was keeping a
boarding house at the time in Hull’s camp, and that they boarded with
him while they were doing this work., Yet the testimony shows conclu-
sively that Bennett and Hull did do that particular piece of work, and
that they did board with Stebbins while they were doing it; that Steb-
bins was running a boarding house at Hull’s camp during the months
of January, February and March; that he was not running such
boarding house during the month of May, but moved away from there
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during the month of April. The statement in his -affidavit is thus
shown to have been an inadvertence, pure and simple. No motive is
shown to-influence any of these witnesses to make false statements at
the time these affidavits were executed, and it is believed that the
record shows that none of said statements were intentionally false.

From the testimony of these witnesses at the hearing, strongly cor-
roborated by eye-witnesses and valuable expert testimony, it is believed
that more than five hundred dollars worth of work was done by the
locators on the Hall City placer for the development of the claim after
the location thereof and before the expiration of the 51xty days period
of publication.

One other question remains to be considered.

Tt is urged by the protestants that this entry should be vacated for
the reason, as alleged, that one of the cutrymen, James F. Smith, was
interested in the original location of the claim, and was a part owner
therein at the time he executed his affidavit of expenditures upon which
the surveyor-general’s certificate was predicated, and that during this
period he was a deputy United States mineral surveyor,

On this question your office report of January 13, 1898, says:

It seems that sufficient reasons have been shown for the recommendation that this

sarvey should be set aside, becanse it was made in violation of law, and that Smith’s .
commission he revoked, under authority of section 452 U. 8. Rev. Stat.

This section provides that—

The officers, clerks and employees in the General Land Office, are prohibited from
directly or indirectly, purchasiug or becoming interested in the purchase of any of
the public lands; and any person violating this section shall forthwith be removed
from office.

In Herbert McMicken et «l. (10 L. D., 97, on review 11 L. D., 96),
Secretary Noble held: that an officer, clerk or-employee in the office of
a Uhited States surveyor-genersal is an officer, clerk or employee in the
General Land Office within the meaning of this section; in Muller ». .
Coleman (18 L. D., 394), Secretary Smith held that a deputy surveyor
is such an employee, and in the Neill ease (24 L. D., 393), the present
Secretary held that a surveyor-general is within the inhibition so

“declared, A cirecular of similar import was issued September 15, 1890
(11 L. D., 348). From an examination of these authorities and a con-
sideration of the language and manifest purpose of the section, it
seems clear that its prohibitive provisions embrace a deputy mineral
surveyor. In so far as the cases of State of Nebraska v. Dorrington
{2 C. L. L., 647); Dennison and Willits (11 C. L. O., 261), and Lock
Lode (6 L. D., 105), are in conflict with the views expreSsed in these
later cases they are overruled,

That Smith was such deputy mineral surveyor is admltted so it only
remains to inquire whether he was interested in the _omgmal placer
location, and if not, whether he was a part owner of the claim at the
time of his report thereon as such deputy mineral surveyor.
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There is nothing in this record to show, or tending to show, that
Smith had an interest in this claim prior to May 20,1893. John Tomp-
" kins testifies on this point as follows::

Q. When was this arrangement entéred into that you, Hull and Stebbins were to
do the work, and Smith, Craigue and Montgomery pay for the patent?

A. About the time the location was made. ..~ ~
" Q. That was about the 3rd of January, 18937

A. Yes sir, something near that, might have been afterward or before,

* s = % % * *

Q. If Mr. Smith was not interested in the placer on the 3rd day of January, why
is it he was to help to pay for and help to obtam the patent?

‘A. T think at that time Mr. Craigne and Mr. Smith were partners together.

Q. You located on the 3rd of January, ou the 4th you obtained a certified copy of
the location certificate, and applied for an order to survey it for patent?

A. T dor’t know anything about that.

Q. Who did that part of the business?

A. As I stated, Montgomery, Smith and Craigue I suppose.

Q. Explain to us why Smith was to hulp get a patent for it if he had no interest
in it¢

A. From what I learn, him and Craigue was pfu‘tnels and I suppose what one had
an interest in the othel h'ul

There is nothmg in this testimony indicating that Swmith was an
interested party on Jauuary 3, 1893, except the very violent supposi-
tion of the witness. The fact that Craigue was interested and that
Craigue and Smith were partners in business is no evidence whatever
- that Smith was interested in this mining venture.

The witness Montoomery testifies on this matter as follows:

A. At the time of the placér location and up until May sometime, I did not know,
and I do not believe any other of the plucer claimants knew that Mr. Smith had
any interest directly or indirectly in the placer, and I do not think Le had.

Smith himself positively disclaims any interest in the eclaim, contin-
gent or otherwise, prior to May 20, 1893.

On that date, May 20, 1893, C. C. Hathaway conveyed an undivided
one-twentieth interest in the claim to James P. Smith and W. H.
Craigue, by deed, which was recorded on July 1, 1893. Smith swears
in relation to this deed that be did not know at the time that the inter-
est had been sold to him; that Craigue paid for it with an assay outfit
in which he had no interest, or may have given Hathaway some money
in the trade, or Hathaway may have paid Oralgue some- money in the
trade.

Q. Didn’t you give Mr. Hathaway a check when that deed was dehvered in part
payment for that interest?

A. T do not remember that I gave him a check, it is just as probable if a check
was given I gave it as Craigue.

Q. Then you did not know what you gave him the check for?

A. IT'knew I was giving liim & check on Craigue’s aceount if I did.

Q. You swear now that you probably gave him a check at the time the deed was

made conveying that interest to you, and if you did so you did not know you were
giving it as a part payment of the interest conveyed to you?
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A. No, if T gave him the check I knew I gave him the check for payment of that
interest, but I was giving it on Craigne’s account.
. But you did not know anything about it (the deed) until August you say?

A. No, I am not sure I knew about it before October.

Q. Was not the original deed returned to you after it was reeorded‘l

A. Réturned to my office,

Q. Didn’t you have it recorded yourself?

A. That I do not remember; chances are even that either I or Craigue sent if
down for record.
-+ Q. If you sent the deed down for record, you could not be ignorant of its existence?

A. T may have been ignorant of the contents; we were sending a good many papers;
and do yet; Craigue might have had some papers prepared and I prepared some.

D

No proof was ever offered of the existence of the: check suggested by
the foregoing questions, and Craigue has not testified in this record.

Smith testifies that the August settlement hereinbefore referred to
was made in his office, and that he was present when it was made.

Montgoinery swears that his understanding was that Smith was rep-
~ resenting Craigue at the settlement, but admits that he (Montgomery)
knew of Smith’s interest at the time. In fact, itappears that the deed
conveying this interest was executed before Mr. Montgomery as a
notary public.

" It thus appears that at the date this deed was acknowledged, Hatha-
way knew it, Montgomery knew it, and Craigue knew it; yet Smith,
who admits that he may have given a c¢heck in part payment for the
interest, that the “cliances are even?” that either he or Craigue sent the
deed down for record, and that he participated in the settlement in
August, which the above-named interested parties attended, and at
which the estimates of work and improvements on this claim were sub-
mitted and paid for, “thinks if was probably in October, 1893,” that he
ﬁrst knew Lie had any interest in the claim.

1t is significant, too, that the application for patent was made on the
same day this deed was executed. It is believed that the record shows
that Smith knew and that his ee-owners knew at the-date of the appli-
f cation for patentthat he was interested in the claim. This being true,
* what is the effect of it?

;' It is the duty of a deputy United States mmeml surveyor to report

© to the surveyor-general, among other things, the value of the work

done and improvements made on a mining claim, and this report forms
the basis of the surveyor-general’s certificate..

- In this case Smith’s affidavit of expendltures upon the Hull City
. Placer is dated September 22, 1893, and the surveyor-generals certifi-
~ cate issued September 26, 1893, Smith was disqualified, by reason of

" . his interest, to make a report in the matter of expenditures on this
- claim, but it is not believed that this should operate to impeach the
. certificate of the surveyor-general. The integrity of this certificate
- does not depend upon the authority of Smith to make the report, but

“depends upon the correctness of the fact stated in the report—to wit,



DECISIONS RELATING TO THE PUBLIC LANDS. 139

that the claimants had within the time provided by law made the

required expenditures and improvements.” It was to determine this
. that the last hearing was ordered and it was there shown, as has beeng
- seen, that the law had been complied with.

*The pending protests are hereby dismissed.
/ The law will not, however, permit the patenting of this claim to
{ James F. Smith. You are directed to correct the final certificate and
£ enfry in this case by striking therefrom the name of said Smith, and
%_then to pass the entry to patent.
The matter of your recommendation that Smith’s commission be R\l
revoked, will receive the further attention of the Department.

SUPPLEMENTAJLL PROCEEDINGQ—{{EPORT OF SPECIAL AGENT.
Froyp &r AL. v, MONTGOV[ERY ET AL.

The result of proceedings ‘qunst a mineral entry, in which the parties thereto have
had full opportunity to present evidence in support of their elaims aceording to
the recognized rules of procedure, should not be disturbed or aﬁbcted by the
report of a spccnl agent on the entry lnvolved

Secretary J Bliss to the Commissioner of the General Land Office, February
3, 1898.

The protestants, Floyd et al., have filed a written application for an
oral argument herein and have also requested that the Department
consider a report of an investigation of this mineral entry recently
made by a special agent and said to be on file in your office.

An oral argument can not be granted and neither can any report of
a special agent be considered. This case was thoroughly examined in
the Department and was given personal consideration by me, after .
-which a decision was rendered yesterday dismissing the protests of
Floyd et al., and directing that the entry be passed to patent. In that
decision it was held that the protestants were without interest in the
land in controversy and that their repeated protests were vexatious to
the extent that the mineral claimants were entitled to immediate and
decisive action thereon. The charges made against this mineral entry
by the, protestants have heretofore been the subject of inquiry and
investigation at hearings in the local office, openly conducted, where
both the protestants and the mineral claimants had full opportunity to
present the evidence 'in support of their respective claims and to test
the strength and character of opposing testimony by cross examina-
tion, impeachment, and otherwise, according to recognized rules of
procedure. It is believed that the result of these hearings should not
be disturbed or affected by the report of a special agent,

You will notify the protestants of this ruling and you will carry the
decision rendered herein yesterday into éffect without delay.

Herewith is returned the application first above referred to.
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BOUNDARY LINE BETWEEN THE CHOCTAW, CIIEROI&.LE AN]) CREEK
NATION.

OPINION.

Natural boundaries should control in the settlement of the boundary lines between
the Choetaw, Cherokee and Creels Nations, hence the boundary line of the
Cherokee Nation should stop wheve it first meets the Canadian river in its south-
ern course from the four mile post referred to in the treaty of May 23, 1836, and
from this point the river will mark the boundary between the Creek and Choe-
taw Nations.

Assistant Attorney-General Van De vanter to the Secretary of the Interior,
February 8, 1898. (F. W.C))

I am in receipt, through your refer_ence,x of a letter from C, H. Fiteh,
addressed to the Director of the Geological Survey, with request for
opinion upon the question therein presented as to the true boundary
line between the Choectaw, Cherokee and Creek Nations.

In said letter it is stated that:

The only information in my possession bearing upon this question is contained in
a eopy of the ¢ Boundaries and Area of the Southern Tract of Cherokee Lands” from
“Senate Document No. 120, 25th Congress, 2nd Session, Vol. 2, page 952.” In this
paper the boundary is defined and followed from the N.E, corner of the Creek
Nation, south to the Verdigris river; along the Verdigris river to the Arkansas river;
across the Arkansas river $o a post on its south bank marked 38 mile post; from this
point in a south-westerly divection 34 miles, 28.80 chains to a post marked 4 mile,
and from this latter post due south four miles to a post located at the mouth of the
North Fork of the Canadian river af its confluence with the Canadian river; thence
down the Canadian river, on its north bank, to its junction with the Arkansas river.

The three posts above mentioned have been found and fully identified. No meander
corners were found on the river where such corners should have been established
" had the line _crossed the river ag indicated in the diagram, nor could any post be
- found at the point where the 1st mile post should have Leen located. In fact there
is no evidence to show that the line was ever run across the river.

If the Canadian river, at this point, is the north boundary of the Choctaw Nation,
it will be seen that a north: line from the initial monnment as a boundary line for
the Cherokees will precipitate a conflict. Again, if the north bank of the Canadian
river, down stream from the iuitial mounument, is the southern boundary of the
Cherokee Nation, such north Iine from the same monument, as a boundary for the
same nation, must be in error, as it is in conflict. with the boundary as defined by the
river. No good reason is apparent for extending this boundary further south than
to the point where it first intersects the river, just south of the 2nd mile corner,

If the line is extended due south from this point to the initial monument, about
three acres of land will acerue to the Cherokees adjoining and immediately north of
said monument. ‘Should the river be taken as a boundary from the initial point,
then the area of Cherokee Iands will not begin until the point is reached where the
line intersects the river south of the 2nd mile post.

I may add that there is no evidence tending to show that any appreciable change
in the course of the river has occurred since the date of the original survey, and the
elevations, as shown by contour lines in the immediate vieinity of the river will
mdlcate the 1mp0ssxb1hty of any material change.
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In the treaty with the Choctaw Nation, proclaimed January 8, 1821
(7T Stat., 211), the Umted States ceded to that nation the couutly
" bounded as follows: ' :

Beginning on the Arkansas river, where the lower beandary line of the Cherokee
strikes the same; thence up the Arkansas to the Canadian Fork, and up the same to
its source; thence due south to the Red river, thence down Red river, three miles
below the mouth of Little River, which empties into Red river on the north side;
thence a direct line to the beginning.

This elearly made the right bank of the Canadian river a part of
the northern boundary of the Choctaw country.

Article 1 of the treaty with the Clioctaw and Olickasaw Nations, .
proclaimed March 4, 1856 (Revision of Indian Treaties, p. 275) is as
follows: - .

The following shall constitrite and remain the boundaries of the Choctaw and
Chickasaw country, viz: Beginning at a point on the Arkansas river, one hundred
paces east of old Fort Smith, where the western boundary line of the State of
Arkansas crosses the said river, and running thence due south to Red river; thence
up Red river to the point where the meridian of one hundred degrees west longi-
tude crosses the same; thence north along said meridian to the main Canadian
river; thence down said river to its junction with the Arkansas river; thenee down
said river to the place of beginning. )

This treaty established the right bank of the Canadian river as par’b
of the northern boundary of the Choctaw country.

. In the treaty with the Cherokee Nation, proclaimed May 23, 1836
(Revision of Indian Treaties, p. 67), is found the following:

‘Whereas by treaty of May 6, 1828, and the supplementary treaty thereto of Feb-

_ruary 14, 1833, with the Cherokees west of the Mississippi, the United States guar-

anteed and secured to be cr)nveyed by patent, to the Cherokee Nation of Indlans,
the following tract of country:

Berrmnmg at a point on the old western te1r1t011a1 line of Arkausas Ter , being
twenty-five miles north from the point where the territorial line crosses Arksmsas
river; thence running from said north point south on the said territorial line, where

- the said territorial line crosses the Verdigris river; thence down said Verdigris
river fio the Arkansas river; thence down said Arkansas to a point where a stone is
placed opposite the east or lower bank of Grand river at its junction with the
Aykansas; thence running south forty-four degrees west one mile; thence in a
straight line to a point four miles northerly, from the mouth of the north fork of the
Canadian; thence along said four-mile line to the Canadian ; thence down the Canadian
to the Arkansas; thence down the Arkansas to that point on-the Arkansas where the
eastern Choetaw boundary strikes said river, and running thence with the western
line of Arkansas Territory, efe.

. In the treaty with the Creek Nation, proclaimed May 28, 1856 (Révi-
gion of the Indian Treaties, p. 105), the boundaries of their country,
being the same as those set forth in the treaty of February 14, 1833,
are described as follows:

The following shall constitute and remain the boundaries of the Creek country, viz:
beginning at the mouth of the north fork oi the Canadian river, and running north-

erly four miles; thence running a straight line so as to meet a line drawn from the
south bank of the Arkansas river, opposite to the east or lower bank of Grand river,
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at its junetion with the Arkansas, and which runs 4 course south, forty-four degrees
west, one mile, to a post placed in the ground; thence along said line to the Arkan-
sas and np the same and the Verdigris riverz to where. the old territorial Iine crosses
it; thence along said line, north, to a point twenty-five miles from the Arkansas
river, where the old territorial line crosses the same; thence rnning west with the
sonthern line of the Cherokee country, to the north fork of the Canadian river,
where the boundary of the cession to the Seminoles defined in the preceding article
first strilkes said Cherokee line; thence down said morth fork, to wheére the eastern
boundary-line of the said cession to the Seminoles strikes the same; thence, with
that line, due south to the Canadian river, at the mouth of the Ock-hi-appo, or Pond
creek; and thence down said Canadian river to the place of beginning.

The difficulty in the matter of establishing these several boundaries
arises from an apparent miseonception as to the actual location of the
Canadian river immediately to the east of the point of the junction of
the North Fork with that river. As it now appears a line drawn north
for four miles from the point-of junction will, inside of two miles, cross.
the river twice, thus leaving two small bodies of land in the bends of
the river, one to the east and the other to the west of that line. The
land to the west of that line is covered by the treaty made with the
Choctaws and it was clearly never the mtentxon to include the same in
the Creek country.

As before stated, the Canadian river was intended to be the boundary
between the Choctaw and the Creek and Cherokee countries, and the
natural boundary should coutrol.

To the east of the four mile line before referred to, there 1~emains
about three acres on the left bank of the Canadian river and clearly
within the Creek country.

If the boundary line of the Cherokee counmy was. continued south-.
ward for four miles, erossing the Canadian river twice, as before stated,
these three acres would seem to belong to the Cherokee Nation, although

separated. at some distance from the main body of their lands.

In this case it would seem that the natural boundary shall also con-
trol and these three acres be held to belong te the Creek Nation.

. To carry into effect these views the boundary line of the- Cherokee

Nation should stop where it first meets the Capadian river in its south-
ern course from the four-mile post referred to in the treaty, and from
this point the river will mark the boundary between the Creek and
Choctaw Nations,

Approved, February 3, 1898,

C. N. Brissg,
Secretary.
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PRACTICE—RECONSIDERATION OF DEPARTMENTAL ACTION—-NOTICE. -
Missourl VALLEY Lanxp Co. v FrrcH.

Prior to the reconsideration of final departmental action, due notice should be
given all parties adversely affected thereby, and intervening claamzmts called
upon-to show canse why their entries shoifld stand.

Secretary Bliss to the Commissioner of the General Land Office, February
(W.V.D.)) o 3, 1898. (F.W. G

With your office letter of August 5, 1897, was transmitted an appeal
- by the Missouri Valley Land Company, successor to the Sioux City and
Pacific Railroad Company, from the action of the local officers at
O’Neil, Nebraska, in rejecting its list covering the Wi of Sec. 29, T,
. 20N, R. 11 W, and NW% See. 1, T. 21 N, R. 10 W, for conflict with

certain claims of record allowed under the decision of this Department
in the case of the Sioux City and Pacific Railroad Company v. William
R. Fitch (216 L. and R., 184), in which it was held that a school
indemnity selection made prior to any statutory authority therefor but
of record at the date of attachment of rights ander the grant, under
which this company claims, served to except the tracts ineluded in
such invalid school selection from the operation of the railroad grant.

This decision has been specifically overruled as to said holding. See
Union Pacific Ry. Co, ». United States, 17 L. D., 43; al%o Sioux City
and Pacific R. R. Co. v. Wiese, 21- L. D.,; 316. :

In view of these latter decisions you transmit the appeal without
action, and request instructions.

The entries of record do not appear to have been patented so that
this Department is not deprived of jurisdiction over the land, and as
the previous adjudications, so far as the school indemnity selections
. made at a time when there was no authority of law therefor are held to
have been sufficient to defeat the attachmeunt of rights under the rail-
road grant, are, in the opinion of this Department, erroneous and should
not be followed, you are directed to require the railroad company to
serve its appeal from the rejection of its lists upon the claimants of
record; and you will also call upon such persons, allowing them a rea-
sonable time, to be determined by your office, within which to show
cause why their entries should not be canceled as to any extracts, cov-
ered by their entries, not excepted from the grant for ofber reasons
than the existence of the invalid state selection, and at the expiration of
thetime allowed, you will again submit the entire record with your recom-
mendation thereon for the further consideration of this Department.
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TOWNSITE PATENTS—-KNOWN LODE—JURISDICTION.
GREGORY LoDE CLAIM.

The issuance of townsite patent for land known at the date of the townsite entry
to contain a valuable lode claim, does not pass tifle to such claim, but leaves it
in the United States, subject to the ]urlsdmhon of the land department.

Secremry Bliss to the Commissioner of the General Land Office, February
(W.V.D.,) ' 3, 1898. ' . (. B.; Jr.)

On September 18, 1890, your office, under authority of the decision of
thé Department in the caseé of the Pike’s Peak Lode claim (10 L. D., 200),
held for cancellation Central City, Colorado, mineral entry No. 1045,
" made July 8; 1878, by Charles 1. Briggs, J. Smith Briggs and George
W. Briggs, for the Gregory lode claim, on the ground that the claim
was entirely within the limits of the townswe of Central City, for which
patent issued July 10,1876, whereby the jur isdiction of the land depart-
ment was termina,tedvas to a]/l land within sueh limits. The New Gregory
Mining Company, as transferee of the entrymen named above; and pres-
ent owner of the (iregory lode elaim, thereupon appealed to the Depart-
ment, contending that the claim was known to be valuable lode mining
property, and held and worked as such nnder local mining regulations
and mining laws of the United States long prior to the townsite entry,
 and that thervefore the land embraced therein did not pass under said
patent, nor the jurisdiction of the land department over the same thereby
terminate. The papers in the case were forwarded to the Department
by your office under date August 19, 1896.

Extended discussion of the issue presented in this case is unneces-
sary. The application for patent to the said claim was filed November
11, 1873. The disposition of the case by your office was long delayed
by various causes not now deemed of sufficient importance to justify
-recitation here. The delay in f01 warding the appeal to the Department -
appears to have been due to inadvertence. No one is now objecting to
the issue of patent for said claim, nor has any objection to such issue
appeared since the dismissal, August 13,1875, of the adverse suit insti-
tuted February 5,1874, by the Camper Gold Mining Company, claimant
of the Dead Broke lode claim, against the Gregory lode claimants.

The doctrine of the Pike’s Peak case, supra, relied upon by your
office, was overruled by the decision in the South Star case (20 L. D,
204). These cases were cases of conflicting lode and placer claims, the
latter having been patented, but the law concerning the rights of the
lode and placer claimants, respectively, is very similar to the law rela-
tive to the rights of lode and townsite claimants, respectively, under
like conditions.

In the recent case of Pacific Slope Lode ». Butte Townsite (25 L. D
518), in which all the material facts were essentially similar, in evely
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respect, to those of the case at bar, the Department held (syllabus)
that—

: A townsite patent that in teuns pIov1de that ‘‘no title shall be hereby acqmred .
_ toany mine . . . . or to any valid mining elaim or possession held under existing

laws of Congress,” does not divest the Departmeunt of jurisdiction to subsequently

issue a patent for a lode claim within the limits covered by said townsite patent, if*
at the date of the townsite entry such lode claim was known fo exist.

. Cash entry No. 148, for the townsite of Central City, Colorado; which
embraces within its limits the Gregory lode claim, was made May 16;
1873, This entry was merged i eash entry No, 211, made May 27,1874,
for the townsite of Central City, Colorado, which embraced adflltlollal
. ground, and for ‘which patent issued July 10, 1876, It is abundantly

shown by testimony adduced at a hearing held February 6, 1889, pur-

suant to direction of your office on its own motion, that the Gregory
lode claim existed and was known to be valuable for its mineral con-
tents as early as the year 1859, and that it had been held and worked
-since, continuously, under local mining regulations and the mining
laws of the United States, and had yielded during that time large
quantities of gold. At the said hearing the mayor and eity attorney,
representing the municipal corpoeration of Central City, Colorado, filed

a disclaimer of “all right, title and interest of, in and to the land
embraced within the boundary lines of said Gregory lode claim, M. E.
No. 1045, survey No. 254,” and further declared therein that said
- corporation “does not and will not object to the issuance of a patent
" therefor.”

Applying to these facts the law as stated in the decision of the
Department last above menmoned the Department holds that no title |
to the Gregory lode claim, or any part thereof, passed by the patent
for the Central City townsite, but the same remained in the United
States, and subject to the jurisdiction of the land department thereof.

The decision of your office is accordingly reversed, and you will pass
the Gxeg)ory lode claim to patent if the proofs are otherwise regular.

MINING CLAIM--PUBLICATION OF “NOTICE.
INSTRUCTIONS..

In the selection of a newspaper for the publication of notice of a mineral application
a reasonable discretion may be exercised by the register in determining what is
a newspaper, and which of several papers is the one published nearest-to -the
claim, having in view the purpose of the statute in requiring publication,

Secretary Bliss to the Commissioner of the General Land Office, February
(W.V.D,) . 3, 1898. (W. A, E)

By letter of April 29, 1897, your office asked for instructions relative
to the publieation of notice under the mining laws.
12209—vorL 26——10 '
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Section 2325 of the Revised Statutes provides that:

The register of the land office, upon the filing of such‘applicution, pldt, field-notes,
notices, and affidavits, shall publish a notice that such application has been made,
for the period of sixty days, in a newspaper to be by him designated as published
nearest to such claim; and he shall also post sueh notnce in his office for the same
period,

Paragraph 37 of the reglﬂations under the mining laws, as they
existed at the time your office letter was written, provided that the
register should in all cases designate the newspaper of general circula-
tion that is published nearest the land, ‘ geographically measured.”

In the case of Bretell v. Swift (o review), 17 L. D., 558, it was held
that in the selection of a newspaper for the publication of notice of
mineral application the register, in the exercise of a proper discretion,
may designate a paper that he regards best for the purpose of giving
the greatest publicity to the notice, even though it may not be the .
paper nearest to the land.

Your office letter calls attention to the apparent conflict between the -
regulation and the decision above cited, and-further stated that:

Prior to the regulation above cited, it was the practice of the office to allow the
publication to be made in the newspaper nearest to the claim as ascertained by the
most usually travelled route.

Since your office letter was written the regulations under the mining
laws have been revised, and the revised edition was apploved Decem-
ber 15, 1897, 25 L. D., 561

Number 52 of the new regulations provides that:

The register shall publish the notice of application for patent in a paper of
established character and general circulation, to be by him designated as being the
newspaper published nearest the land. »

The words ¢ geographieally measured” contained in the old regula-
tions have been omitted from the revised edition.

The statute clearly seems to indicate that the register is given some
discretion in the selection of the mnewspaper. It may sometimes
-‘happen, as in the case of Bretell ». Swift; that the newspaper nearest
the land, geographically measured, is not the paper nearest to the land
by the usually traveled route, and is not the paper best calculated to
secure publicity of the notice in the neighborhood of the claim. The
statute is not simply that the publication shall be in a newspaper
“published nearest to such claim,” but is that the publication shall be
“in a newspaper to be by him (the register) designated as published
nearest, to such claim.” There are three elements in this requirement:
First, the publication shall be in a newspaper; second, that newspaper
shall be the one “published nearest to such claim;” and third, the
register shall designate and determine what newspaper is “published
nearest to such claim.” As applied to mewspapers, printing is not
the sole act of publication. To be published within the meaning of
~ this statute, a newspaper must be circulated, that 1s, it- must.be dis-
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tributed as a means of disseminating news. The performance of the
register’s duty, nnder the statute, requires the exeércise by him of
reasonable judgment and discretion, both in determining what is a
newspaper and in determining which of several papers is the one pub- -
lished mnearest to the claim. He should not act arbitrarily or indif-
ferently in the matter, but should be gunided by the purpose of the
statute in requiring publication, which is the diffusion of information
and notice respecting the application for patent in the vicinity of the
claim and among those whose residence or presence in that locality
bespeak their interest in the claim or their kiowledge thereof.. In
Condon et al. v. Mammoth- Mining Co. (on review, 15 L.-D., 330), in .
discussing this statute, Secretary Noble said: '

I am of the opinion that this means that the register shall publish the notice of
. -such application in a paper to be by bim.designated as being the newspaper pub-
lished nearest to such claim, not by actual measurement in a d]rect line between
newspaper offices in the same town or city, but in the nearest town or city in which
‘a paper or papers of established character and general cirenlation is published.
Unquestionably, under this statute, when several newspapers are published in the
same town or city, the register may designate whichever in his judgment will best
. subserve the public interest and which will give the widest notice to the public that

the entrymen are seéking title to a mine. From these views it follows, that in this
matter the register has some discretion in the designation of the newspaper, as to its
established character as a newspaper, its stability and general circulation and the
like. Butit is a legal discretion and in its exercise his act is certainly subject to
review and control by your office and the Department, and where it is shown that
he has abused such diseretion, your office, as - well as the Department, has the power
to set aside his action in order to avoid injustice- or unfair diserimination, or an
ignoring of the provisions of the law aud the rules and regulations of the Depart-
ment.

In this conclusion I fully coneur.

REINSTATEMENT—NOTICE OF DECISION—ADVERSE CLAIM. .
MESSER 0. ST. PAUL, MINNEAPOLIS AND MANITOBA Ry. Co.

On application for the reinstatement of an entry, the applicant should not be heard
to say that he did not receive. proper notice of the decision holding his entry for
cancellation, where his failure to be heard on appeal is in no Way due to the.
alleged insufficiency of such notice.

Reinstatement of a canceled entry will not be made, where neg. hgence on the part of
‘the applicant in the assertion of his claim appears, and an adverse right has
intervened. :

Secretary Bliss to the Commissioner of the General Land Office, February
(W.V.Dy ~ ) 4, 1898. , C(WL. ML W)

By your. office decision of July 12, 1889, the timber culture entry of
Edward P. Messer for the NW. ¥ of Sec..15, T..123 N.,, R. 45, Minne-
- sota, was held for cancellationfor conflict with the eclaim of the St
Paul, Minneapolis and Manitoba Railway Company, main line, subject



148 DECISIONS RELATING TO THE PUBLIC LANDS.

~ to appeal to the Department, or to a right, within sixty days from receipt
of notice, to apply for a hearing to enable him to-show that the railway
company’s selection of the tract was improperly allowed. There being
_no appeal and no application for a hearing, your office letter of March
10, 1892, declared the decision of July 12, 1889 to be ﬁual and Messer’s
entry ccmceled
February 3, 1896, connsel for Messer filed in. your office a motion to
reinstate said entry and re-open the case, npon the following grounds:
1. That said case was closed without any proper service of notice on said Messer
of the decision of July 12, 1889, and that he has had no opportunity for either movmg

for review thereof or appealing therefrom, intelligently.
~2,'That he has good and meritorious grounds for complmuing of said decision,

By your office decision of April 18,1896, this motion was rejected
and Messer appeals. He filed his affidavit in support of the motion,
stating, in substance, that he received a notice from the local land office,
at Marshall, Minnesota, purporting to bea decision bythe local officers
holding his entry for cancellation and then saying:

That said notice contained no statement with reference to the-Commissioner of ﬂle,

-General Land Office having decided the case, and no mention of the Commissioner is
contained therein; that the letter containing said deeision did not enclose a copy of
the Commigsioner’s decision, as required, and affiant was never served with a copy
of said Commissioner’s decison. .

The original letter thus referred to is attached to the affidavit as an

~exhibit, is dated July 16, 1889, at Marshall, Minnesota, and is directed
to Messer. It recites the allowance of Messer’s timber culture entry of
the land in question by the register and receiver, at Benson, Minnesota, -
June 21,1886, when the records of the local office showed that the tract

~ had been selected by the St. Paul, Minneapolis and Manitoba Railway

Company October 16, 1883, states that the land is within the twenty- -

mile indemnity hmlts of the above railroad, and holds that the railway
company’s selection shown upon the official records was a bar to the
admission of any other class of entry, and that instead of admifting
 Messer’s entry the local officers should have permitted him to contest
the company’s claim, by hearing, if so desired. Messer’s entry is then
held for cancellation subject to his right to appeal to the Secretary of
the Interior, or to apply for a hearing to enable him to show that the
railway selection was improperly or illegally admitted, and it is stated
that—“A failure to apply for a hearing or file an appeal within the
usual time (60 days) will be deemed a waiver to further claim to the
land.?

The affidavit states that within the time allowed for an appeal
Messer— .
Employed T. M. Grant, Esq., a notary publie, to prepare an appeal from said deci-
. sion and forward the said appeal to the Interior Department at Washington, D. C,
That the said Grant was employed to make and transmit the appeal aforesaid, and

for no other purpose; and the said Grant was not at that time .or any subsequent
time the attorney of this affiant in this matter, never entered his appearance agsuch
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in the case, and was not authorized to act for affiant in any way beyond preparing

of the appeal papers, which appeal was signed by this affiant, o the best of his

information and belief. That affiant never received any notice from the Commis-
sioner of the General Land Office of the insufficiency of his said appeal to the Sec-
retary, and that if said T. M. Grant received such notice, it was not ag the attorney
of this affiant in the case, and that any action (if any) of said Grant in forwarding
the appeal to the Hon. 8. G. Comstock was without the knowledge or anthority of
affiant. That affiant never employed the said Hon. 8. G. Comstock as his attorney
in the case, and that said Comstock has not, with the knowledge or consent of
affiant, entered any appearance for affiant in said case; that he has not heen informed
by said Comstock of any aection by the Commissioner with reference to said appeal,
and is therefore not bound by any notice to the said Comstoek of the insufficiency
of the appeal.

That on or -about the 19th day of June, 1894, affiant was notified by Hayden
Freneh, clerk of the distriet court of said county of the action of the Commissioner
of the General Land Office cancelling said entry under date of March 1 (10), 1892,
and that said notice was the first information affiant had of the insufficiency of said
appeal; that notice given to said T. M. Grant or Hon. 8. G. Comstoek was not con-
structively notice to affiant, and. that he should not be bound thereby. * * *#
That the information given affiant by Hayden French; as aforesaid, was obtained
from a letter from the land office at Marshall, Minnesota, the same being hereto
attached, marked “Z” and made a part of this affidavit. ‘

This exhibit has endorsed upon it: “April 15,1892, notified claimant
at Bigstone, Minn., and 8. G. Comstock, at Moorhead \Ilnn., of the
cancellation.”

Tt appears from your office decision of April 18, 1896 that on Sep-
tember 10, 1889, Messer forwarded an appeal from your office decision
of July 12, 1889, which was returned to him at Ortonville, December
10, 1889, 1n care of T. M. Grant, for bervme upon the opposu',e party
aecordmg to the Rules of Practice.

December 17, 1889, Mr. Comstock returned to your office Messer’s
appeal, without service, and December 19, 18~9, said appeal was
returned by your office to Mr. Comistock, with full explanation of
Messer’s case, and with the further information that the time within
which Messer’s appeal could be perfected under the Rules of Practice
would expire December 29, 1889,

From Messer’s affidavit it clearly appears that he received notice of
your office decision holding his entry for cancellation. The notice so
received was from the local office, stateil that. his ent}y had been held
for canceliation, gave the reason therefor, and informed him of hisright
to appeal to the Secretary or to coutest the railroad company’s selection.
- The notice was informal, and did not literally comply with the rule
requiring a copy of a decision to be served upon the party against
whom it is rendered; but it gave the requisite information and Messer
evidently understood it, and acted upon it by causing an appeal from
Your office decision to be prepared and forwarded. His appeal was not
questioned on account of any defect therein, but was returned for the
reason that it was not served upon the opposite party. In view of his
action, it is now too late for him to say that the notice of your office
decision was so defective that he could not intelligently appeal. He
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swears that he ‘““never received any notice from the Commissioner of
the General Land Office of the insufficiency of his appeal to the Secre-
tary.” This may be true, for there was no suggestion that his appeal
was Insufficient. He does not deny the fact that he was apprised of
the requirement of your office letter that he serve his appeal upon the
opposite party.

- If it were conceded that Messer’s first intimation that his appeal had
been returned for service was when Lie received notice of the action of
your office of March-10, 1892, his showing would still be insufficient to
justify there-opening of the case. Your office letter of that date recites
the action of your office in the case from its inception.. He received a
copy of it about June 19, 1894, and was then fully informed of all the
steps taken in the case, including the return of his appeal and the pur-
pose for which it was returned. He took no steps to have the decision
canceling his entry reviewed or to have the original case re-opened, but;
knowing his entry was canceled, allowed the matter to rest from June
19, 1894, to February, 1896, Whul this application was made. In June,
1894 he knew that his appedl had been returned, the reasons therefor,
and that his entry had been canceled, as well as he did in February,
1896.

An informal inquiry at your office elicits the iuformation_th@t the .
land involved herein is covered by the homestead entry of Kdward C.
Jellison, made February 17, 1896, and this is a circumstance to be con-
‘sidered in determining the _]ustl(,e ‘and plopmety of allowing Messer s
a,pphcatlon to re-open the case.

' His application is accordingly denicd.

SOLDIERS’ HOMESTEAD—PERIOD OF RESIDENCE.
PETER BORTLE.

" In the computation of the time that may be deducted, under section 2205 R. 8.,
from the period of residence required of a homesteader, it is only the time
_actually served that can e credited to the entryman, unless he was discharged
for wounds received or disability incurred in the line of duty.

Secretary Bliss to the Commissioner of the General Land Office, February
(W.V.D.) ' 4, 1898, . o (PJL0Y

" The record has becn examined in the appeal of Peter Bortle from .
your office decision decliniag to accept his final proof made on his
homestead entry of the W.3 NW.% Sec. 8, and E.4 NE.} Sec. 7, Tp. 11
