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DECISIONS

RELATING TO

THE PUBLIC LANDS.

RAILROAD GRANT—PRE-EMPTION FILING—INDEMNITY SELECTION.

NoRTHERN PaciFic R. R. Co. ET AL. v. JoHN O. MILLER.

A prima facie valid pre-emption filing of record at the date when a railroad grant
takes effoct excludes the land covered thereby from the operation of the grant,

The right to select a particular tract as indemnity can not be recognized if theloss
for which indemnity is elaimed is not specifically designated.

Secretary Noble to the Commissioner of the General Land Office, July 1,
+ 1890.

The SE. 1 of NE. 1 and the NE. £ of SE. { of section 19, T. 131 N,,
R.40 W., Fergus Falls, Minnesota, are within the granted limits of the
St. Paul, Minneapolis and Manitoba Railway company and also within
the indemnity limits of the Northern Pacific Railroad company.

The rights of the former company (as stated by your office) attached
December 19, 1871, and a withdrawal for the benefit of the latter was
ordered by your office letter of December 26, 1871, received at the local -
office Janunary 6, 1872, : '

On November 24,1871, Jens Anderson filed pre-emption declaratory
statement alleging settlement the same day upon the land described.

On January 30, 1884, the Northern Pacific Railroad applied to select
the said land. [ts application was rejected at the local office and the
said company appealed.

On April 8, 1834, John O. Miller, alleging that the filing of Ander-
sou had excepted the land from the grant to St. Paul, Minneapolis and
Manitoba Ry., made homestead application for the same.

Thereupon a hearing, at which the applicant and the company last
named were represented by counsel, was had at theloeal office on May
15, 1884. '

On the same day the local officers found from the testimony that An-
derson had made settlement, built a house, and resided upon the land
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and that his claim being ¢ capable of being perfected at the time the
railroad grant took effect” exeepted the land therefrom.

From this ruling an appeal was taken by the attorney for the com-
pany.

On September 16, 1885, your office held that Anderson’s filing ex-
cepted the land from the grant to the St. Paul, Minneapolis and Mani-
toba Co., and also that the same “is not subject to selection as indemnity
by the Northern Pacific Company because one eompany cannot gointo
the granted limits of another for indemnity lands.”

From the foregoing both of the said companies have appealed.

At the date when as stated, the rights of the St. Paul, Minneapolis
and Manitoba company attached, Anderson’s filing was of record and
prime facie valid. It, therefore, operated to except the tract from the
grant to that company. Malone ». Union Pacific Railway Company (7
L. D., 13); Northern Pacific Railroad company v. Stovenour, decided
June 7, 1890, (10 L. D., 645).

The claim of the Northern Pacific Railroad company to a right to
select the tract involved is based upon the third section of its granting
act (July 2, 1864, 13 Stats. , 365), which provides that whenever prior
to the definite location of 11:s line of road
any of said (granted) sections or parts of sections shall have been granted, sold, re-
served, occupied by homestead settlers or pre-empted or otherwise dlsposed of, other
lands shall be selected in lieu thereof under the direction of the Secretary of the

Interior in alternate sections and designated by odd numbers not more than ten miles
beyond the limits of said (granted) alternate sections,

The loss to its grantin the manner prescribed of a tract or tracts of

land correspondmg to those which it claims as indemnity is, under the
_ stated provisions of its grant an essential to the right of the company
to so select.

That such losses should first be shown to the satisfaction of the ldnd
department, is obvious, for otherwise the indemnity claimed therefor
could not properly be selected under the ¢ direction of the Secretary of
the Interior” or in other words, in acecordance with the act of 1864,
SUpra.

By circular approved August 4, 1885, (4 L. D., 90), the various local

officers were instructed as follows: '
% Before admitting railroad indemnity selections in any case you will require pre-
liminary lists to be filed specifying the particular deficiencies for which indemnity is
claimed and in cases where indemnity selections have heretofore been made without
specification of losses you will require the companies to designate the deficiencies
for which such indemnity is to be applied before further selections are allowed.

The particular loss in lieu of which the Northern Pacific Railroad
company seeks to select the land in question is not shown by the record
before me and I am advised by your office that it has failed to designate
the same.

The said application of the Northern Paclﬁc Railroad is accordingly
denied.
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The homestead application of Miller, if in other respects regular, will
therefore be allowed.

The aection of your office in rejecting the respective claims of the
said companies to the land described, is for the reasons stated hereby
affirmed.

FINAL PROOF PROCEEDINGS—TRANSFEREE.
JouN HILDEN ET AL.

Where no cause is shown for failure to submit final proof on the day fixed therefor,
bat such proof is accepted by the local office, the defect may be cured by refer-
ence to the board of equitable adjudication.

A transferee in good faith may be accorded an opportunity to show the qualification
of the pre-emptor.

First Assistant Secretary Chandler ‘to the Commissioner of the General
Land Office, July 1, 1890,

1 have cousidered the appeal of Daniel F. Law, traunsferee, from your

office decision of October 9, 1888, holding the pre-emption entry of John

Hilden for cancellation,

. The record shows that on the 5th day of August, 1881, John Hilden
filed his declaratory statement for the E. 3 SE. 1, of Sec. 12, T. 8 8., R.

41 E., and lots 3 and 4, Sec.7, T. 8 8., 42 E., B. M., in the local land

office at Oxford, Idaho, alleging settlement on the 26th day of July, 1881,

July 21, 1882, notice was given that claimant would make his final

proof betore the deputv clerk of the United States court at Soda Springs,
on the 25th day of August, 1882, Said proof bears date August28, 1882,
and shows the claimant to be a single man twenty-nine years of age and
naturalized ; that settlement was made on the lan | July 26, 1831, and
that he built a house and corral thereon. Valne of the improvements
$200. It also shows that actnal residence was established on the land
in August, 1881, and was continuous thereafter to date of proof. No
description of the house is given.

As to the quantity of land broken and cultivated, he answered seven-
ty-five acres,” and says it was used for cutting hay. His witnesses say
that the land was used for ¢ pasturage and for cutting hay.” n

His proof was approved by the local office and the usual certificate
of purchase given.

On the 8th of March, 1884, your office suspended the entry and re-
quired him to submit supplementary proof of *record evidence” show.
ing him to be a naturalized citizen, or to have declared his intention to
become such.

June 11, 1884, the local office reported to your office that he ha,d been
notified that he was required to furnish the record evidence required
and notice returned * Hilden left the country,” that his attorney was
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also notified and stated in reply that Hilden had ¢left for parts un-
known.”

July 27, 1885, your office requested of the local office an immediate

report showing what action had been taken by the local office and claim-
ant.
- August 3, 1885, the local office reported to your office that * neither
Johu Hilden nor the present claimant to the land by purchase—~Daniel
F. Law—have taken any action in compliance with said requiremént.”
- With said report the local office also transmitted two letters of David
D. Wright, written to the local office. Inone of said letters, bearing date
July 13, 1884, he states that ¢ Daniel . Law, the present occupant and
owner (by purchase from Hilden) of said tract was by me duly notified
as per request in your letter.” Said report of the local office further
shows that “said David D. Wright, as deputy clerk United States
- court, was the officer before whom John Hilden had made final proof
in the case.”

March 31, 1887, your office suspended the entry for the reason that
the proof was not made in aceordance with the published notice which
fixed the time for making final proof for August 25, and proof was made
August 28, 1882, and required claimant to make “new publication and
new proof,” and to furnish the record evidence of naturalization or de-
claration of his intention to become a citizen of the United States.

He was allowed ninety days to comply with or appeal from your said
decision.

August 1, 1887, the local office reported to your office that notice of
the requirements of your letter of March 31, 1387, was mailed by regis-
tered letter to the claimant and his receipt therefor, bearing date April
21, 1887, was returned to your office, and reported *no action has been
taken, ninety-five days having expired from date of mailing.”

By your office decision of October 9, 1888, you held the entry for ecan-
cellation giving sixty days for appeal.

November 21, 1888, the local office reported notice addressed to claim-
ant returned “unclaimed” and also that the local officers had been in-
formed that Hilden is, and has been confined, in the asylum for the
insane,

March 6, 1889, your office directed the local office to notify Daniel F,
Law, present owner, of youar decision of October 9, 1888, holding said
entry for cancellation and allowing him sixty days for appeal to the
Hon. Secretary.

' “Daniel F. Law appeals from your office decision of October 9, 1888,

On January 20, 1890, you transmitted to this Department an applica-
tion of appellant for modification of your deeision holding the entry for
cancellation, in so far as the requirement to furnish new proof is con-
cerned, but proposing to transmit a copy of the naturalization papers
of Hilden. The reason assigned for the non-compliance with the re-
quirements of your office is that Hilden had been confined in the Insane
Asylum of Idaho for some eigliteen months prior to December 16, 1889,
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when he was discharged as shown by the affidavit of the medical super-
intendent of the asylum.

One of the questions arising upon the record in this caseis upon your
requirement of October 9, 1888, requiring new notice and new proof for
the reason the proof on file was taken three days subsequent to the
time designated in the published notice. Where the officers of the local
office have accepted the proof, and where no cause is shown for the
delay, as in this case, then the defect may be cured by reference to the
board of equitable adjudication, under section nine of final proof rules,
dated July 17, 1889 (9 L. D., 123).

See Elias Rosenthal (10 L. D., 596).

The other question in the case relates to the right of appellant to
farnish the necessary proof as to citizenship of the entryman and while
1 am not willing to sanction the laches as shown on the part of the ap-
pellant, yet in view of the insanity of the pre-emptor as shown, and all
the facts and circumstances in the case, I am of the opinion that the
appellant should have an opportunity to furnish the proof required by
law as to citizenship of the pre-emptor; and under the circumstances,
the appellant should show by affidavit the facts and circumstances con-
nected with his purchase of the lands. )

You will, therefore, direct that the transferee, or claimant be required
to furnish ‘supplemental proof within sixty days from notice hereof,
showing compliance with the requirements of the pre-emption law as
to the citizenship of the entryman, and also the facts and circumstances
connected with the purchase by, and.transfer of the lands to appellant:
Daniel F. Law. . .

You will readjudicate the case upon the receipt of such new evidence.
In case of a failure to comply herewith in the time named, the entry
will be canceled. .

Your said office decision is accordingly modified.

CONTEST—COMPLIANCE WITH LAW PRIOR TO NOTICE.

A ANDERSON v. BULLOCK.

£ the entryman prior to service of notice in good faith cures his default, the contest
must be dismissed. )
Actual knowledge of an impending contest will not prejudice the claimant if his
subsequent compliance with law is in pursnance of a previous bona fide-intent.
No prefereuce right can be acquired under a contest begun and prosecuted for other
purposes than in good faith to acquire title to the jand.

Secrétary Noble to the Commissioner of the General Land Office, July
1, 1890.

This Department, by decision of June 11, 1888, affirmed the decision
of your office in the case of Lee W. Anderson ». Percy Bullock, hold-
ing for cancellation the latter’s timber culture entry No. 82068, for the
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NW. % of See. 15, T. 110, R. 65, Huron district, Dakota. After notice
of said decision. Bullock duly filed a motion for review and rehearing.
The entry was made April 1, 1882, and Anderson initiated a contest
April 2, 1883, the day after the expiration of the first year of the entry.
The ground of the contest was, that Bullock had failed “to break or
cause to be broken five acres within a year from making said entry.”
Notice was not issued on this contest until August 28, 1883, and
service thereof was made on Bullock October 18, of that year.
Leaving the question of the bona fides of the entryman out of the
consideration of this case, I think this motion for review must be sus-
tained, for the reason that it seems that the fact relative to the claimant
curing his laches after the time of the contest, and before notice thereof
was 8¢7%od upon him, has been entirely overlooked in the former adju-
dications in this case. It is conceded that, while the contest was
initiated April 2, 1883, notice thereof was not served on Bullock until
October 18, 1883, long after the default set up in the contest had been
cured. In the case of Scott v. King (9 L. D., 299), it is held that—

The faet of compliance with law after affidavit of contest is filed and before Zegal
notice thereof, goes to the weight, and not to the admissibility, of the testimony,

and

actual knowledge of an impending contest, will not prejudice the claimant, if his
subsequent compliance with the law is in pursuance of a previous bona fide intent.

It does not appear that claimant had knowledge of the contest the -
latter part of April, 1883, when Anderson completed the breaking. It
is the uniform ruling of the Department that where the entryman, prior
to service of notice of contest upen him in good faith cures his laches,
that the contest must be dismissed. (Stayton ». Carroll, 7 L.D., 198;
Hunter v. Haynes, ib., 8; St. John ». Raff, 8 L.D., 552.)

In consideration, however, of the fact that Anderson, as successful
contestant, has been permitted, since the departmental decision, to make
timber culture entry of the land, you are instructed, in order that he
may have an opportunity to show cause why said entry should not
be canceled, to direct the local officers to order a hearing to be had
thirty days after notice thereof is served upon the parties. At this
hearing any further testimony that can be had relating to the validity
of Bullock’s entry and particularly to the eharge set up in the affidavit
of contest -may be submitted, and, also, testimomy bearing upon the
charges contained in a corroborated affidavit filed by Bullock with his
motion for review, to the effect that Anderson offered on several ocea-
sions to dismiss his contest for a pecuniary consideration, and also pro-
posed that, if Bullock would give up his claim, he (Anderson) would
sell the land and divide the proceeds with him. If these charges are
true, the contest of Anderson would appear to have been begun and
prosecuted for other purposes than in good faith to acquire title to this
tract. 1In either case, Anderson could acquire no preference right of
entry by his contest. (Dayton ». Dayton, 8 L. D., 248.)
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PRE-EMPTION ENTRY~TIMBER LANDS.
GrorGE H. HEGEMAN.

The acquisition of title under the pre-emption law to lands chisfly valuable for tim-
ber, can ouly be permitted when the good faith of the claimant is clearly mani-
fest.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, July 2, 1890.

This is an appeal by George H. Hegeman from your office decision
of March 13, 1889, rejecting his proof for the SE. % Sec. 22, T. 16 N,,
R. 4 W., Vancouver, Washington, made in support of his pre-emption
declaratory statement filed June 11, 1888, alleging settlement the Sth -
upon the tract named. } —

His declaratory statement was filed simultaneously with the like fil-
ings of George Ellis, William L. Horner and Louis F. Toellner, who
also alleged settlement June 8, 1888, upon the NE. %, the SW. 1 and
the NW. % of said section 22, respectively, - .

Proofs under said filings were made by Toellner and Ellis, Decem-
ber 14, 1888, and by Horner and the claimant (Hegeman) on the fol-
lowing day before the clerk of the district court for Chehalis county,
and in each instance two of the parties named testified as witnesses to
. the proof submitted. ’

These proofs were as shown by the register’s endorsement rejected at
the local office September 20, 1888, for failure to show sufficient resi-
dence, cultivation and improvement. .

The appeals of the several parties named were forwarded with aletter
dated February 5, 1889, wherein the local officers set out that the said
section was “densely timbered and more valuable now for its timber than .
‘for any other purpose,” that the said filings had been made ¢ upon the
strength?” of a telegram asking if said section was vaeant, sent the
local office by ¢ J. C. Ellis of Olympia, a wealthy logger,” the day pre-
eeding the date of said settlements (June 8, 1888), that the same were

made under the supervision of Geo. C. Israel, a close friend and legal
adviser of J. C. Ellis, a person who had been * reported guilty of un-
professional conduct relating to public lands.”

Hegeman’s proof set out that he was a single man twenty-eight years
of age, that he made actual settlement on the land June 16, 1888, when
he built & house and cleared one and a half acres, that his residence,
established the same day, had been continuous, that his improvements
valued at $320 comprised a log house twelve by sixteen feet with shake
roof and board floor, woodshed, road, and one and a half acres prepared
for crop and that the tract contains about one million feet of fir timber.

Along with his appeal, the appellant Hegeman files an affidavit made
by J. C. Ellis, April 4, 1890, setting out that he had as an act of friend-
ship sent said telegram at the request of his nephew George Ellis, then

o
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in his employ and that he ¢ was not at that or at any other time inter-
ested directly or indirectly in above said land.” -

The record shows the tract involved to be chiefly valuable for timber.
This being so, the good faith of the claimant should be clearly shown
before he can be allowed to acquire the same under the pre-emption
law. Daniel R. McIntosh (8 L. D., 641); State of California . Sevoy
(9 L. D., 139).

That the claimant’s good faith is not clearly shown is, I think, mani-
fest. His proof showing meager improvements was made within about
the briefest permissible period following the initiation of his claim, and
when considered with the surrounding circumstances, in the light of
which his good faith must be determined, fails to satisfactorily show
that he went on the land for the purpose of rendering a bona fide com-
pliance with the pre-emption law.

The decision appealed from is accordingly affirmed.

MINING CLAIM—STATUTORY EXPENDITURE— ADVERSE RIGHTS —
REVIEW. ’

NicEOLS ET AL. ». BECKER.

Failure to prosecute an adverse claim, or in other manner assert a right against a
known pending application is conelusive as against the exisience of such right.

The individual rights of an applicant are not waived by his executing, as president
of a mining company, an agreement wherein certain interests adverse to said
company are recognized.

The action of the Department, on an application for a mineral patent, can not be
contrelled by judicial proceedings instituted outside of. the authority of section
2326 of the Revised Statutes.

Where several claims are embraced within one application, the annual work required
by statute may be done on one of such claims for the commmon benefit of the clajms
ineluded within said application.

Specifications of error, o motion for review, must be definite, and clearly set forth
the particular facts or issues on which g ruling is desired.

Secretary Noble to the Commissioner of the General Land Office, July 2,
1890.

This is a motion by William H. Nichols, Joseph M. Marshall and
John Truan for review of a decision of this Department, rendered Feb-
ruary 28, 1889, in the case of William H. Nichols et al. ». Theodore H.
Becker, involving the latter’s application for patent under the mining
laws, for certain claims on what is known as the ¢ Bates lode,” situated
in Gregory mining district, Gilpin county, Colorado.

The decision complained of is a formal affirmance by the Department
.0of a decision rendered Ly your office December 7, 1887, adverse to
Nichols, ef al. upon an appeal by them from a decision of the local offi-
cers, also adverse to them, in the matter of their protest against the
issue of patent to Becker for the premises in question.
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An intelligent consideration of the present motion, in view of the
numerous errors assigned, seems to require that a full history of the
case be given from the outset.

It appears that, on October 3, 1868, Theodore H. Becker filed in the
local office at Central City, Colorado, his application (No. 73) for patent
under the mining act of July 26, 1866 (14 Stat., 251), for three hundred
linear feet of the Bates lode, known and described as claims Nos. 3, 4
and 5 on said lode, accompanied by a diagram and notice of his claim,
and by his statement that he had ¢ occupied and improved the said lode
according to the local customs and rules of miners” in that distriet, and
had “expended in actual labor and improvements thereon an amount
not less than ove thousand dollars.” The required notice of his claim
was posted and published for the full period of ninety days.

On October 28, 1868, one Lewis E. Johnson filed an adverse claim to
the property in question.

On Janunary 6, 1869, one O. J. Goldrick filed an adverse claim for the
same property, but withdrew it on May 29, following.

On June 3, 1869, the Rocky Mountain Gold Mining Company, by G.
E. Randolph, its attotuey, filed certain papers purporting to be an ad-
verse claim to said property ; but because of insufficiency in the matter
of certain departmental requirements, no record was ever made of the
same.

On January 2, 1880, the adverse claim of Lewis . Johnson was with-
drawn by his attorney, and on the same day Becker submitted proofs
in support of his applieation, whereupon the register issued his certifi-
‘cate to the surveyor-general to the effect that Becker was. entitled to a
survey of his elaim. The surveyor-general, on January 8, 1880, granted
the application, and designated the survey as No. 579.

On February 17, 1880, the local officers received from the surveyor-
general an approved plat of mineral survey No. 556, for two hundred
and twenty-three linear feet on the Bates lode, from which it appeared
that the applicants therefor were William H. Nichols, John Truan and
Joseph M., Marshall, The next day, Becker presented a protest against
the filing of any application by Nichols and others for the premises de-
scribed in such survey, setting forth the pendency of his own applica
tion, and alleging a conflict between his claim and such survey, and that
no application by Nichols and others could be legally filed while his
previous application is pending and undetermined.

On Febraary 20, 1880, Nichols and others presented an application for
patent for the elaim covered by said survey No. 556, and asked that the
same be filed. The local officers rejected the application on the day of
its presentation because of the pendency of Becker’s application cover-

.ing the same premises.

Nichols and others, on February 24, 1880, filed an appeal. On the
same day they presented and filed certain affidavits in the nature of a
protest against the application of Becker, charging that no work had
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been done or improvements made on his claim by any of the former
owners thereof, or by anybody, for the period of “ at least five years last
past”, and that the same had been forfeited and wholly and totally
abandoned.

On March 19, 1880, your office having previously received from the
local officers the appeal and affidavits aforesaid, instructed them to sus-
pend further action on Becker’s application, and to transmit all the
papersrelating to the casein order that itmight be determined whether
a hearing should be had on the question of abandonment as raised by
said affidavits. The surveyor-general was also instructed to withhold his
approval of the final survey of Becker’s elaim until further orders. The
papers thus called for were transmitted March 26, 1880,

On July 8, 1830, your predecessor, Commissioner Williamson, having
considered the case on appeal, affirmed the action of the local officers
in rejecting the application of Nichols and others, and held that, inas-
much as their claim was unot asserted during the period of publication
of notice of Becker’s application, it ¢ wasinvalid and of no avail,” could
not in any sense be considered an adverse claim, and could not there-
fore have the effect to suspend proceedings under Becker’s claim. The
appeal was thereupon dismissed. Upon consideration of the affidavits
transmitted with the appeal, however, the Commissioner, by virtue of
the supervisory powers in him vested, ordered that a hearing be had to
determine the question of Becker’s alleged abandonment. From this
decision, which passed upon and denied the validity of the claim of
Nichols and others, no appeal was taken. .

The hearing thus ordered took place before the local officers. It was
commenced in August, 1880. Various continttances were had by stip-
alation of the parties, and the hearing was not completed until J. anuary,
1886, after your office had, by letter of October 16, 1885, specially in-
structed the loeal officers that the same must be proceeded with to a
speedy conclusion. This long delay oceurred apparently without objec-
tion from either party.

On Janunary 28, 1886, the local officers made their ﬁndlng in the case.
. It is as follows: ,

Having carefully examined and considered all the testimony taken before this office,
and all the evidence submitted and filed in this case, it is our joint opinion, that,
said Nichols, ¢t ¢l. have failed to prove, asalleged by them, that the premises in con-
troversy ‘ have been long abandoned, and no work done thereon by said applicant’,
but on the contrary, said applicant has shown that he has never failed to perform his
annual assessment work on said claims embraced in his application for patent No.'73,
filed in this office October 3, 1868,

From this finding Nichols and others filed an appeal February 20,
1386, and on June 1, following, their attorney forwarded to the Commis-
sioner of the General Land Office alengthy statement in writing, signed
by Nichols, Truan and Marshall, and sworn to by Marshall, which is in
the nature of a protesi against the application of Becker, accompanied
by a motion that the same be dismissed. On June 17, 1886, the Com-
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missioner acknowledged receipt of said prfotesb, stating that it would
be taken up and considered when the case was reached in its regular -
order, for action on the appeal from’ the finding of the local officers.
The matters alleged in said protest need not be here stated. While the
appeal was pending, additional documentary evidence was filed by both
parties, presnmably under rule 72 of Practice. ,

On December 7, 1887, your office, after an elaborate discussion of the
evidence in the case, affirmed the finding of the local officers, and rel
ative to the motion to dismiss, based upon the protest aforesaid, it
was stated that inasmuch as said motion * involves the same points
raised by the appeal considered herein, it is therefore denied.”

This is the decision, which on further appeal by Nichols and others,
was formally affirmed by the decision now complained of.

Numerous errors (seventeen in all) are alleged in the motion for
review, which upon examination are found to involve considerable repe-
tition of substantially the same subject matter of complaint. Stripped
of such repetition, and of unnecessary verbiage, the allegations are, in
effect, that the Department erred in sustaining the decision of y()ur
office in the following partlculars, viz :

I. In finding that Becker’s title is traceable by a regular chain of ‘
conveyances from the original locators, who located claim No. three in
1859, and claims four and five in February, 1860.

I1, In finding that Becker, at any time, had title to the premises in
dispute, either by location, conveyance, possession, or otherwise.

I1I. In failing to consider the conveyance made in 1864 by Leighton
and Starbuck to the Rocky Mountain Gold Mining Company, and
other evidence showing that company’s ownership, exelusive posses-
sion and occupation of the property iu dispute, and of its extensive im-
provements thereon.

IV. In finding that the annual work required by statute was done on
the property for the year 1878.

V. In failing to find that the property in dispute bad been, by all
former claimauts of the same, or of any portion thereof, wholly aban-
doned prior to the year 1878, and that work had not been resumed
thereon prior to the relocation by Nichols and others in 1879.

VI. 1n failing to consider as evidenece in the casé a judgment rendered
in 1885 by a court of competent jurisdiction, to the effeet that the pos-
sessory title to the property iu dispute was not in Becker, and in refus.
ing to recognize that judgment as binding against Becker.

VII. In not holding that upon the admitted facts Becker’s claim does
pot fall ¢ within the statute under which it was wrongfully asserted.”

VIII. In failing to recognize the agreement in writing, made in 1871,
between the Rocky Mountain Gold Mining Company and the Union
Gold Mining Company, to which Becker was a party, as conclusive
against him ; and-in considering testimony taken after the execution of
said agreement, for the purpose of contradicting its terms.
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IX. ¢“In failing to consider material facts established by the evidence,
and to decide material issues involved in the reecord, fairly presented by
the evidence and the record.”

In view of the fact that the hearing ordered in this case was for the
sole purpose of determining the single question of abandonment, raised
by the affidavits theretofore filed by Nichols and others, it must be ap-
parent that the alleged errors as above set forth relatein great measure
to matters not involved in said hearing, and which are wholly irrelevant
to the issue therein presented. Anund in view of the further fact thatno
appeal was ever taken by Nichols and others from your office decision

- of July 8, 1880, which rejected their claim as invalid, and expressly rec-
ognized the validity and regularity of Becker’s claim in all respects,
except only as to the eharge of abandonment, it is not seen how, upon
any reasonable claim of right or justice, matters which are not pertinent
to the issne joined upon that charge, éan now be urged upon the atten-
tion of the Department, with avail to the present protestants against
Becker’s claim.

Inasmuch, however, as all the various complaints set forth in the
motion for review, herein substantially stated as aforesaid, have been
insisted upon with the greatest persistency by counsel for Nichols and
others, accompanied by the charge, made with apparent freeness, that
the case has never been heretofore properly considered, it has been de-
termined, for these reasons alone, and not because of any recognized
right in the parties complaining to demaud i, to review the case upon
all suech matters, whether deemed pertinent to the issne tried at the
hearing or not.

The abstraet of title and title papers filed by Becker, show that by
deed from Richard Sopris and William M. Slaughter, partners as Sopris
and Slaughter, suceessors to Allen, Slaughter and Company, dated De-
cember 21, 1860, there was conveyed to Becker ¢ Two claims (one hun-
dred feet each) and a fraction of sixty feet on the Bates lode, being the
whole of number one (1) and two (2) and a fraction of number three south-
west of the discovery ;7 that by two several deeds dated, respectively,
July 11, and July 12, 1867, said William M. Slaughter and Richard Sopris
conveyed to Becker their respective interests in the remaining forty feet
of said elaim No. 3; that on February 25,1860, Blenney and Clay piaced
of reeord, under the local rules and regulations then existing in said
mining district, their preemption, covering one hundred and eighty feet
of said Bates lode, being part of claims 4 and 5, and on November 3,
1861, conveyed the same to one C. R. Bissell ; that said Bissell had a
miner’s pre-emption covering claimNo. 5 of said Bates lode, which ap-
pears to have been placed on record November 26, 1862; that by deed’
dated July 26, 1862, Bissell conveyed to Wesley Bowling two hundred
feet of said Bates lode (being claims 4 and 5); that by deed dated March
13, 1863, Bowling conveyed the same to Joseph Kenyon; and that by
deed dated October 1, 1868, Kenyon conveyed the same to Theodore H.
Becker. :
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It is thus seen that Becker’s title papers cover the whole of claims
three, four and five; that a portion of claim three was conveyed to him
in 1860, and the remainder in 1867, and that claims four and five were
conveyed to him in October, 1868, just two days prior to filing his appli-
cation for patent. :

It is stated in an affidavit of said Richard Sopris filed in the record
that the Bates lode was discovered in 1859; that affiant and hLis asso-
ciates, Slaughter and Allen, in May, 1859, located and staked off three
hundred feet of said lode, being claims Nos. one, two and three south
west of the discovery; that they commenced work thereon immediately
and held peaceable possession thereof until they sold and conveyed the
same to Becker in 1860 and 1867; that at the time of the discovery of
the Bates lode and the location of said claims Nos. one, two and three,
there were no local laws, rules or regulations in the Gregory mining.
distriet requiring a record to be made of such discovery and location ;
that in July, 1859, affiant presided at the first miners’ meeting sver held
in said district, at which meeting a resolution was passed (transeript of
which is furnished) providing that ¢ all claims may be recorded, if the
owners see fit; but no claim which is being worked shall be obliged to
be recorded;” that affiant knows William K. Blenney and H. M. Clay
claimed Nos. four and five of said Bates lode, lying just west of and ad-
Jjoining the claims of affiant and his associates. The statements of this
affidavit stand uncontradicted. They show that No. three was worked
and possession thereof held by its locators, Sopris, Slaughter and Allen,
until they sold to Becker, whereby a record of their claim was made
unnecessary under the local rules then prevailing. It has been already
shown that Nos. four and five were covered by claims duly recorded.
The resolution referred to providing that claims which were being
worked need not be recorded, wonld seem to imply that, if recorded,
sufficient notice thereof would thereby be given, under the law at that
date, thongh not being worked.

But itis objected that the ownership of this property was in the Rocky
Mountain Gold Mining Company, and a deed to that company from John
Leighton and William M. Starbuck, dated March 19, 1864, purporting
to convey two hundred and twenty-five feet of the Bates lode, ‘‘being
the property originally pre-empted by Clay and Blenney,” is filed in the
record, and testimony is introduced tending to show possession and oc-
cupation of the property in dispute, by that company under said deed,
‘and that the company erected extensive and valuable improvements
thereon during the time of such possession. {

As to said alleged deed of conveyance, it is sufficient to say that it
was not made until after the property had been conveyed by Clay and
Blenney to Bissell, and by Bissell to Bowling, and by Bowling to Ken-
yon, who subsequently conveyed to Becker, and it could not, therefore,
operate to pass to the Rocky Mountain Company any title, so far as this
record shows, as against, or superior to, that purchased by Becker,
And all contention herein, based upon the alleged occupation and im-
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provement of the property by the Rocky Mountain Company must be
‘set at rest by the fact that said company, with full knowledge of Beck-
er’s application, never attempted to prosecute an adverse claim, or in
any other manner to assert its right, if any it had or claimed, as against
Becker. Its attorney filed a notice of claim in 1869, but without any
proof, abandoned it and never afterwards moved in the premises. The
inference clearly is that said company acknowledged Becker’s superior
claim, and was content not to assail it.

The first, second, and third specifications of error are thus disposed
of. Passing the fourth and fifth for the present, notice will be next taken
of the sixth. Itis here complained that proper consideration has not
been given to a judgment of the circuit court of the United States for
the district of Colorado, rendered in 1885, in a certain ejectment suit then
pending therein in the name of the Bates-Hunter Consolidated Mining
Uompany against said Nichols and others, the object of which was to try
the right of possession to the propertyin question. Thejudgment was
based upon the verdict of a jury in favor of the defendants in said suit;
and the plaintiff, being the assignee of Becker, it is contended that such .
judgment is binding upon him and conclusive against his claim to the
property. )

This contention, in my judgment, cannot be sustained. In the first

V" place, the suit referred to was not a proceeding instituted in aceordance
with the provisions of section 2326 of the Revised Statutes, and there-
fore no judgment rendered therein, whatever it might be, could in any

¥" way bind the Land Department or control its action in this case. This
case must be decided upon the record here presented. The verdict of
the jury in that suit was based upon the evidence produced at the trial
in court, a portion of which only is filed in this record.

But again, the judgment rendered upon the verdiet was afterwards
set aside under a special statute of Colorado (Rev. Stats., Colo., 1868,
ch. 27, sec. 26), and a new trial ordered. Under this statute the de-
feated party was entitled to a new trial as a matter of right. (Vance'
». Schuyler, 1 Gilm. 160). Before the new trial was had, the plaintiff
appeared in court and dismissed its suit. There is now, therefore, no
judgment of the court to bind anybody.

The seventh alleged error (which is the twelfth in the original assign-
ment by counsel) is that upon the admitted facts Becker’s claim is not
‘¢ within the statute under which it was wrongfully asserted.” This al-
1egation is too general and indefinite to admit of intelligent consideration.
No conceded facts are pointed out in support of the assertion that
Becker’s claim is not within the statute, nor is attention called to any-
thing in the record tending to show that such claim was ¢ wrongfully
asserted ” thereunder.

The same criticism applies with equal force to the ninth alleged error.
It is equally indefinite and ean in no reasonable sense be termed a
¢« gpecification” of error. It is wholly insufficientin a motion for review
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to simply allege failure “to consider material facts established by the
evidence, ” or failure ¢ to decide material issuesinvolved in therecord,”
without specifying the particalar facts or issues with reference to which
consideration is sought for a ruling desired. The grounds of error
should be clearly and specifically set forth. (Geo W. Macey, et al. 6 L.
D,, 781; Long v, Knotts, 5 L. D., 150; Albert H. Cornwell 9 L. D., 3405
Bught et al v. Blkhorn Mining Co 1d 503). .
Complaint is made in the eighth item of alleged error that effect has not
been given to the agreement in writing, made in 1871, bétween the
Rocky Mountain Gold Mining Company and the Union Gold Mining
Company, relating in part to the property now in dispute. A copy of
this agreement is on file in the record. It is signed by George E. Ran-
dolph as attorney in fact for the Rocky Mountain Company, and by
Theodore H. Becker as President of the Union Gold Mining Company.
Prior to its execution, certain controversies had arisen between said
companies relative to their mining operations on the Bates lode. By
the agreement it was provided, to the end that such controversies might
be amicably settled and a permanent boundary line established between
the contending parties, that the west line of claim No. three should be
established as such boundary line; and the respective agents of such
companies were authorized to make and did make quit-claim deeds from
each to the other, in conformity with sach agreement. This agreement
gave to the Union Company whatever rights the Rocky Mountain-Com-
pany had, if any, to that part of the Bates lode lying east of the west
line of No. three, and to the Rocky Mountain Company whatever rights
the Union Company had, if any, to that part of said lode lying west of
the west line of No, three. Itis contended that, inasmuch as Becker
signed said agreement as President of the Union Company, he is for
that reason estopped from asserting in this case any individual right or
title to claims four and five, they being west of the boundary line thereby
established. Though this contention has been most strenuously per-
sisted in by counsel, I am wholly unable to conceive of any principle of
law or force of reasoning upon which it can be sustained. The agree-
ment was signed by Becker, not in his individual eapacity, but as the
executive officer of the Union Company. While it is binding upon the
company, it can in no sense be considered as in any manner affecting
the individual rights of Becker, if any he had, to the property which
was the subject matter thereof. By it the Union Company surrendered
to the Rocky Mountain Company only such rights as it kad, if any, to
claims Nos. fourand five. If it in fact had any rights to surrender, and
they were then known, or afterwards proved to be inferior to the indi-
viddal rights of Becker, his signature to the agreement as President of
the Company was not an act which could operate to estop him from
afterwards asserting his individual rights as against any claim of the
Rocky Mountain Company based upon said agreement. The statements
in said agreement, apparently recognizing some sort of claim in the
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Rocky Mountain Company to Nos. four and five at the date of its execu-
‘tion, are not the statements or admissions of Becker, as claimed by coun-
sel, but of the Union Company, and it is perfectly plain that such ad-
missions, if such they be, cannot bind Becker in his individual eapacity.

But in addition to this it clearly appears from the evidence in the
case that both said companies, at the time said agreement was made,
had full knowledge of Becker’s claim of title to Nos. three, four and
five, and that it was not intended by said agreement to in any way
compromise his individual rights in the premises, but, on the contrary,
it was then and there understood by all parties that he should proceed
" to perfect his title by obtaining patent under his application filed Octo-
ber 3, 1868. This was testified to by Becker at the hearing, and he
also testified that the Union Company never had or claimed to Lave
any title to any part of Nos. three, four and five, nor any interest
therein hostile to his.

Becker’s testimony is fully corroborated by affidavits filed in the
record of George H. Potts and George B. Satterlee, the latter of whom
was trustee for the Rocky Mountain Company when said agreement
was made. It isshown by these affidavits that, prior to the execution
of the agreemenﬁ, Becker, on several occasions, notified the Rocky
Mountain Company that he was the owner of the property described in
therein, and exhibited to its attorneys his title papers to claims three,
four and five; that said agreement was signed with the understanding
that it should in no wise affect Becker’s individnal ¢laim to the property,
the sole object thereof being to settle the controversies then existing
between said companies; that Becier, at the time, gave notice of his
pending application for patent for claims three, four and five, and it
was further agreed between said companies that their said settlement
shonld in no manner affeet the rights of Becker under his said applica-
tion. .. ,

It is objected that this evidence was introduced for the purpose of
contradicting the terms of said agreement, and for that reason is inad-
missible. There is, however, nothing in the testimony that tends in
the least to vary or contradict the agreement. It shows the circum-
stances attending its execution and was introduced as explanatory of
its provisions, and not for the purpose of contradicting its terms. It is
clearly admissible. (L Greenl. secs. 277-232-286-295 #; Thorington v.
Smith, 8 Wall.,, 1; M. & M. R’y Co. v. Jurey, 111 U. 8., 584; United
States v. Peck, 102 U. 8., 64; Reed v. Insurance Co.95 U. 8., 23; Canal
Co. v. Hill, 15 Wall. 94). In view thereof, there is no foundation
whatever, in my judgment, for the contention of counsel in respect to
said agreement.

This brings me to cousider the fourth and fifth assignments of error,
as above stated. Herein is involved the real gist of the only present
legitimate controversy in this case. It is alleged that the Department
erred in finding that the annual work required by statute was done on
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the property in 1878; and in not finding that the property was wholly
abandoned by Becker prior to 1878, and that work was not resumed
thereon until after the relocation by Nichols and others in 1879.

Upon this question there is some conflict in the testimony, but the re.
spective decisions heretofore rendered by the local officers, by your
office, and by this Department have all been in favor of Becker. After
a careful review of the whole record in the case, I see no reason for re-
versing these uniform rulings. The conflict referred to is rather appar-
ent than real, and the evidence in my opinion fully justifies the finding
of the local officers, which has been affirmed throughout. The testi-
mony for protestants is uncertain in character, being positive only to the
extent that the witness knew of no work being done on claims three,
four and five during the year 1878 by Becker or by any one for him,
while a nomber of witnesses for Becker testify positively that work was
done on the claims for every year of the alleged abandonment, and that -
the work was done for Becker, and at his expense. The claims were
worked underground and it is not at all singular that the required
amount of work should have been done without being observed by the
witnesses for protestants. True, the work was done principally on
claim No. three, one witness only testifying that he worked on No. four,
during the time (1878) of the alleged abandonment; but the work was
done for all the claims (Nos. three, four and five) ineluded in Becker’s
application. This was in every respect a compliance with the statute.
Smelting Company v. Kemp (104 U. 8., 636-653); Chambers ». Harring-
ton (111 U. 8., 350) ; Good Return Mining Company (4 L. D., 221); 8.
F. Mackie (5 L. D., 199-201). There is, therefore, nothing in the con-
tention that the annual assessment work should have been done on each
of the several claims applied for by Becker.

In view of the great pertinacity with which the present motion has
been urged by counsel for protestants, the whole record in the case has
been examined with great care,and every objection made by the motion
has been considered. From this examination I am satisfied that no suffi-
cient grounds for granting the motion exist, and the same is denied.

2497 —voL 11—-2
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HOMESTEAD SETTLEMENT—SECTION 2287 R. S.—RES JUDICATA.

\

Henry W. LORD.

One who settles upon public land in good faith ‘under the homestead law, and is
subgequently appointed register before the land is opened to entry, is entitled to
perfect his elaim under section 2287 R. 8., the same as though it had been
initiated by an application to enter. Y

A sefitlement made with the intention to secure title throngh the provisions of section
2287, and without residence on the land, is not in good faith, and does not .
authorize a purchase under said section.

Section 2287 authorizes the perfection of a pending homestead claim through pay-
ment for the land, and not through a constructive residence thereon.

An expression of opinion by the Commissioner as to the validity of an entry pending
before the local office, will not preclude said Commissioner, or his successor,
from a full examination of the case when it is reached in regular order.

Fwst Assistant Secretary Chandler to the Commissioner of ‘the General
Land Office, July 7, 1890.

0

Henry W. Lord made homestead entry of the 8. § of the SE. 1 Sec. 29,
lot 4, See. 33, and lots 1 and. 2, Sec. 33, and the SE. L of the SW. I Sec.
28, T. 154 N, R. 64 W,, Creelsburg, afterwards Devﬂ’s Lake, land dis-
triet, Dakota, on September 29, 1883, the day on which the approved
plat of the township was filed in the local office. Subsequently, he re-
linquished the SW. 1 of the SE. } of Sec. 29, and on May 2, 1888, made
final proof of the remaining land embraced in his entry, upon which
final certificate issued.

Your office held that the issuance of said final certificate was illegal,
and that the enfry shonld be canceled, for the reason that the record
shows that ¢ Lord did not establish an actual bona-fide residence before
he made his homestead entry,and that he has failed to maintain (if estab-
lished) any residence since the date of his expiration of office.” From
this decision the claimant appealed.

The facts in this case are substantially as follows:

In the spring of 1883, Henry W. Lord, then being in the clty of Wash-
ington and an apphcan* for appointment to the office of register for the
local land office, which subsequently became the Devil’s Lake land
office, went to Dakota for the purpose of entering government lands,
and on April 30, of that year settled upon the tract of land in contro-
versy, built a house, moved into it, and oceupied it from April 30, to
May 5, following, when he returned to Washington. On May 22, the
President designated Creelsburg (afterwards known as Devil’s Lake)
as the site for the office of one of the three additional land districts in
the Territory of Dakota, provided for by the act of March 3, 1883, and
on the same day Lord was appointed register of said district. On Sep-
tember 29, the township plat was filed in the local office, and on the
same day Lord made homestead entry.

The motive of claimant in going from Washington to Dakota in April,
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1883, was to select a tract for a homestead and to make settlement
thereon prior to his appointment, as shown by a letter addressed by
claimant on Qctober 7, 1883, to the principal clerk of public lands, from
which the following extract is taken:

I was largely indebted to you for the suggestion in March, when it was probable
that I would be appointed to this office, that I would have a right before such appt,
to enter a quarter section of land. I came out here in Aprll mainly for that purpose,
made a selection, built a house and occupied it until I left in May for Washington on
business connected with the location of the office. Late in May, after that, I was
appointed register. Now, I see in looking at the law, paragraph or Sec. 2287, that it
is provided that ‘any bona fide settler who has filed, ete., and subsequently appt.’
eite. Now, of course, I could not file as the lands were unsurveyed until recently,
Plats were rec’d a few days ago, and then I filed, which was the earliest possible to
do so, and my filing with a special affidavit has gone forward to Washington, with

the others. What I want to trouble you about is, whether I am in danger of a tech- -

nical difficulty about the filing. I suppose, it not being possible to file, that my
squatbter’s right, with oceupaney, would stand for filing until surveys were in, as in
the case of any other settler.

This letter was accompanied by the affidavit of claimant, stating that
the settlement and improvements were made as above set forth, and to
this the Commissioner of the General Land Office, under date of April
22, 1884, replied: .

Your homestead entry as an entry made under section 2287 appears regular, and
will be allowed to stand, subject to the usual conditions.

On Mareh 15, 1888, Lord gave notice of his intention to make final
proof in support of hlS claim before the register and receiver at Devil’s
Lake land office on May 2, 1888, Prior to the day on which the proof
was to be taken, to wit: April 18, 1888, Lord’s term of office expired,
and E. G. Spillman, his successor, assumed the duties of register, and
Lord made his final proof before Spillman.

The proof appears regnlar in form. The 1mprovements valued at’

$583. The estimated value of the land $2000. The land was cropped
to wheat each season. In the year 1885, fifteen acres yielded three hun-
dred bushels; in 1886, twenty-five acres yielded six hundred bushels,

and in 1887, sixty-seven acres yielded fifteen hundred bushels. In 1888,

seventy- ﬁve acres were prepared and sown to wheat. Several thousand
young trees were planted on the land in 1885, and were growing.

The testimony of claimant in his final proof is fully corroborated by
his witnesses.

From the time Lord entered upon the duties of his office, August 1,

1883, until his time expired, he resided at Creelsburg with his family,

consisting of himself and wife; he was also necessarily detained at the
office until April 30, in closmg official matters incident to his otﬁcml
services. .

From the foregoing statement of facts, it may be reasonably concluded
that Lord’s settlement upon the tract in controversy was not made with
the bona fide intention and expectation of residing upon it as required

i
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by law, but for the sole purpose of acquiring the land under section
2287, This is apparent from the admission in his letter above referred
to, that when it was probable he would be appointed to office he went
to Dakota mainly for the purpose of making a selection of the tract,
acting upon the suggestion of a clerk in the general land. office that he
would have the right to enter a quarter section of public lands, if made
before his appointment to office, and, as the law (Sec. 2235, Revised
Statutes) requires that ¢ Every register and receiver shall reside at the
place where the land office for which he is appointed is directed by law
to be kept,” it is evident that he knew, at the tfime of his settlement
and entry, that he could not maintain a residence on the tract and at
the same time perform the duties of the office of register of the Devil’s
Lake land office.

Section 2287 of the Revised Statutes, under which Lord contemplated
acquiring title to the land in controversy when he selected it and made
settlement, is as follows:

Any bona-fide settler, under the homesiead or pre-emption laws of the Unifed
States, who has filed the proper application to enter not to exceed one quarter section
of the public lands in any district land office, and who has been subsequently ap-
pointed a register or receiver, may perfect the title to the land under the pre-emption
laws by furnishing the proofs and making the payments required by law to the satis-
faction of the Commissioner of the General Land Office.

This section is taken from the aetof April 20, 1871 (17 Stat., 10), and
at the date of the passage of said act and of the revision of the statutes,
title could only be initiated under the homestead law by actual entry
at the local office. But the third section of the act of May 14, 1880 (21
Stat., 140), provided—

That any settler who has sottled or who shall hereafter settle on any of the public
lands of the United States, whether surveyed or unsurveyed, with the intention of
claiming the same under the homestead laws, shall be allowed the same time to file
his homestead application and perfect his original entry in the United States land
office as is now allowed to settlers under the pre-smption laws to put their claims on
record, and his right shall relate back to the date of settlement, the same as if he
settled under the pre-emption laws.

This act did not enlarge the right given under section 2287, exceptso
far as to allow the claim to be initiated by settlement instead of entry,
and I think there can be no question that the settlement of Lord, made
April 30, 1883, followed by entry made the day the township plat was
filed, conferred upon him as mueh right to perfect title under section
2287 as if the land had been surveyed, and entry was actually inade on
that day. In either case, the initiation of the right must have been
bona fide, whether by entry as originally provided, or by settlement
as provided for by the act of May 14, 1880.

Section 2287 was evidently mtended for the relief of settlers who
had been appointed to the office of register and receiver after they had
made enfry of the land, with full expectation and intention of eom-
plying with thelaw as toresidence and improvements, by allowing them
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to perfect title under the pre-emption laws by making proof and pay-
ment to the satisfaction of the Commissioner., From the fact that the
law requires that title shall be perfected under the pre-emption law by
making payment, it is evident that it was not the intention of Con-
gress to allow a homestead entry to be perfected under the homestead
law by persons who by being appointed to the office of register or
receiver were prevented from cemplying with the law as to residence for
the time required, or that such appointees, even after a bona fide resi-
dence had been established, could maintain a constructive residence on
the land while engaged in the discharge of his official duties as register
or receiver. If it had been intended that such absence shonld be
considered a constructive residence for the period of their official term,
it would have provided that title could be perfeeted under either the
homestead or pre-emption law accordingly as the claim was initiated.

But I am also of the opinion that settlement or entry made under such
cirecumstances as are shown by the record in this case, by a person who
was afterwards appointed to the office of register or receiver, confers iro
right upon such person to purchase under section 2287. That sec-
tion, as before stated, was only intended for the relief of persons who
had expended time and money upon a tract of land settled upon or
entered under such circumstances from which it could not be reasonably
presumed that they did not intend or expect to comply with the law and
perform the full consideration required by law of other settlers, by
establishing and maintaining a bona fide residence. This is-the consid-
eration for allowing such persons, who were afterwards appointed to the
" office of register or receiver, to purchase the land ; a payment of money
being required because it was known that from the nature of the em.
ployment they could not maintain a residence on the land and at the
same time comply with the law, which requires the local officers to
reside at the place where the land office for which they are appointed is
directed by law to be kept. .

If the setflement is made, as in this case, merely for the purpose of
securing the land as a gratuity, without fulfilling the consideration of
residence required by the statute, and knowing at the time that the
duties of the office would prevent the maintenance of residence on the
land, such a settlement or entry is nof bona fide within the meaning of
the statute or of the eharacter contemplated by it.

Nor do I think that the opinion of the Commissioner, as expressed in
the ietter of April 22, 1884, would authorize the Department to allow
the claimant to purchase under section 2287, although he may have
made the improvements upon the faith of said opinion.

The allowance of an original enfry by the General Liand Office will
not preclude the Department from determining whether the land was
legally subject to entry when the case comes up for disposition on final
proof. Charles W. Filkins, 5 L. D;, 49, Nor will an expression of
opinion by the Commissioner of the General Land Office as to the valid-
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ity of an entry pending before the local office preclude said-Commis-
sioner or his successor from a full examination of the same when reached
in its regular order, and from ordering a hearing on the merits of the
claim. George A. Brock, 5 L. D., 610; Robert Hall et al, id., 174,

Besides, in this case the letter of the Commissioner appears to have
been in response to an unofficial communication addressed to the prin-
cipal clerk of public lands, asking his individual opinion as to the right
of the claimant to make entry under the circumstances detailed. The
Commissioner had no right to exempt claimant from falfilling any es-
sential requirement of the law, but it now being before the Department
in its regular order, it will be acted upon asif no such opinion had been
expressed, as stated in the case of Brock, above cited.

Being satisfied that the final certificate in this case was improperly
issued, and that I have no authority to pass this claim to patent, or to
allow a purchase under section 2287, your decision holding said final
certificate and entry for cancellation is affirmed. If this claimant is en-
titled to relief by reason of acting upon erroneous advice given by the
land office, it must be by Congress, or by making entry under the sec-
ond section of the act of March 2, ’89 (25 Stat., 854), allowing persons,
who have not perfected title under the homestead laws, to make home-
stead entry of not exceeding one hundred and sixty acres of public land
subject to such entry, such previous entry to the contrary notwith-
standing.

Should he determine to make a second entry under the act aforesaid,
he will be allowed thirty days in which to exercise this right,

HOMESTEAD CONTEST—MARRIED WOMAN_RESIDENCE.

BULLARD ». SULLIVAN.

A husband and wife, while they live together as such, can have but one residence,
and the home of the wife is presumptively with her husband.
First Assistant Secretary Chandler to the Commissioner of the General Land
Office, July 9, 1890.

I have considered the appeal of Mary Aune Haywood, formerly Sulli-
van, from the decision of your office in the ease of Robert L. Bullard v.
Mary Anne Sullivan, holding for cancellation the latter’s homestead
entry for NW., ;- of the SE. ;-and E. % of the E. 1 of NW. 1 of the SE.1,
and 8. ¥ of the SE. {, and E. 4 of the SE. £ of SW. 1, and SW. 1 of the
- SE. { SW. £, Sec. 20, T. 3 8., R. 14 E., Stockton land district, California.
The record shows that Mary Anne Sullivan made homestead entry for
said traet October 30, 1830, and on September 7, 1886, Bullard initiated
. a contest against the same, alleging that the said ¢ Mary Anne Sulli-
van has wholly abandoned said tract; that she has ehanged her resi-
dence therefrom for more than six months since making said entry ; that
said tract is not settled npon and cultivated by said party as required
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by law; that she has never resided upon said land and made it her
home.”

Thereupon hearing was ordered and had at the local office and from
the evidence submitted thereat, it found in favor of contestant and
recommended the entry for cancellation.

From this judgment Mrs. Sullivan appealed to your office and you
affirmed the findings of the register and receiver and held the entry for
cancellation. She again appealed. From an examination of the evi-
dence I find that both parties were personally present and testified at
the hearing and evidence shows that when the claimant made her entry
she was a widow and the head of a family consisting of two daughters
_and a son, all under the age of nine years. During the latter part of

November, 1880, she built a board house ten by twelve feet in size upon
the tract, furnished it with articles of household furniture suitable to
her means, and established residence thereon with her family.

Three months and eight days after she made her entry (Feb. 8, 1881),
she married Seth B. Haywood, a resident of La Grange, Cal., and went
to reside with him at La Grange. In August, 1881, she removed with
her husband to a quarter section of land four or five miles from La
Grange, commonly called the *‘Junction.” He made his homestead
entry for said land December 14, 1881, and which is described as the
SE. 1, See. 25, T. 3 8., R. 14 E,, in the same land district,

Claimant testified that she never intended to abandon her’homestead;
that she made it for the benefit of her children : that she was never ab-
sent from ler claim six months at any one time, from the date of entry
up to the initiation of this contest ; thatsince her marriage to Haywood
and up to the time of the hearing, she lived a portion of each year on her
elaim, with one or more of her children, and the balance of the time she
resided with her husband, and on his claim,and that during such periods
as she was personally present on her land, her oldest daunghter kept
hounse for her step-father.

The testimony of both parties shows that theland in dispute is mostly
valuable for grazing purposes, and not more fhan from three to five
acres of the whole tract are susceptible of cultivation, Her improve-
ments consisted of her frame house, and a fence enclosing about half an

“acre. She owned four orfive head of cattle, which she pastured on the
tract each year; she testified that her house had been burglarized two
or three times during her absences, but that she replaced the articles
stolen and had been residing in her house on her claim with her son from
May, 1886, continuously up to the time of the hearing; that she visited
her husband’s claim oceasionally during said period but only remained
for a short time. '

It sufficiently appears from the record in this case thatboth claimant
and her husband are endeavoring to maintain separate residences at the
same time, so that each by virtue of said residence may perfect title to
land covered by their respective entries. This can not be done.
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In the case of Thomas E. Henderson (10 L. D., 266), it was held that
a Husband and wife while they live together as such, can have but one
and the same residence;” and as “ the home of amarried woman is pre-
sumptively with her husband,” Angie L. Williamson (ib., 30), I think
the decision appealed from is a proper determination of the rights of the
parties, and the same is accordingly affirmed.

OKLAHOMA TOWN-SITES-CIRCULAR.

DEPARTMENT OF THE INTERIOR,
WASHINGTON, D, C., July 10, 1890,
To the Trustees of Town-sites .
in the U. 8. Land Districts,
Oklahoma Tervitory.

To remove any doubts that may exist under regulations dated June
18, 1890, as to how the costs of contests are to be paid, you are hereby
instructed that your first duty, as stated in section 10 and the last clause
of section 13, is to proceed on the day designated in the notice published,
to set apart, except in contest cases, the lots, blocks, and grounds, with
the improvements, respectively, to each person or company entitled
thereto. You will at this point, and before proceeding to contests, make
assessment on all the lots embraced in the town-site, so that each shall
bear its fair proportion of all the expenses mentioned in section 15, and
no further assessments shall be made on uncontested lots that may be
required to meet expenses resulting from contests as to other property.
You will then, and not before, proceed to dispose of the contested cases,
and you will require each claimant to deposit with the disbursin g officer
of the board each morning, a sum sufficient to cover and pay all costs
and expenses on such proceedings for the day, including the items men-
tioned in regulation numbered 15, because by section 8 of. the act of
Congress, under which you are to proceed, all disbursements from the
appropriation made must be refunded to the Treasury of the United
States. At the close of the contests, on appeal or otherwise, the sum
deposited by the successful party shall be restored to him subject to the
rules in such cases; but that deposited by the losing party shall be re-
tained and accounted for by the disbursing officer of the board.

Very respectfolly,
Joan W. NOBLE,
Secretary.
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ATTORNEY—EMPLOYE OF LOCAL OFFICE—SECTION 190 R. 8. °

‘

SHARITT v. WO0OD.

" A clerk in a local office is within the provisions of section 190 R. 8., and is prohib-
ited thereby during the period specified, from appearing as attorneyin a case that
was pending in said office while Lie was a clerk therein.

Proceedings had at the instance of an attorney disqualified nnder section 190 R. 8.,
will not Le recognized by the Departmnent.

First Assistant Secretary Chandler to the Commissioner of the General Land
Office, July 10, 1890.

T have considered the appeal of Washington Wood, Jr., from the de- -
cision of your office dated October 12, 1888, in the case of Benjamin T.
Sharitt v. said Wood, involving the latter’s homestead entry for the
SE.} of SW.4, Sec. 22, T. 16 8., R. 2 W., Montgomery land district,
Alabama., ’

August 7, 1886, Wood applied to make homestead entry for said land
which was refused and the following endorsed on his application,—
T Rejected August 7, 1886, because land is classed as coal.” From that

action Wood appealed.

On August 10, 1886, Sharitt made apphca-mon toenter the same tract
as an adjoining farm homestead, which application was also refused and
the following endorsed thereon—*¢ Rejected August 10, 1886, land
classed coal.”

Your office after considering Wood’s appeal directed that his applica-
tion be allowed and certificate and receipt were issued bearing date of
January 4, 1887.

April 27, 1887, Sharlt+ filed an affidavit of contest alleging that the
said
Washington Wood, frandulently made said entry of said tract, thai he, the affiant
made application to enter said tract in person to the register of this land office at
Montgomery, Ala., and filed his application with said register and paid him six dol-
lars ($6) in the morning of the 4th day of August, 1886, and affiant claims pmor right
to enter said land.

Hearing was set for November 9, 1887, and notice of contest was
served September 7, 1887. Hearing was continued to the second Tues-
day in Mareh, 1888, and again to July 5, 1888, and depositions of cer-
tain witnesses for contestant ordered taken before a commissioner of
Montgomery, Alabama, June 27, 1888, On the day appointed for the
taking of said depositions eontestant appeared in person and by his
attorneys, Samuel Thompson and W. E. Brown, Claimant also ap-
peared in person and by bhis attorney, and several witnesses were sworn
and testified, and their testimony transmitted to the local office.

July 31, 1888, this case having been called for final hearing W. E.
Brown appeared as attorney for contestant.

Claimant appeared in person and by attorney and moved that the
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testimony taken before the commissioner at Birmingham, be excluded
from the record and not considered in this case for the reasons that one
of contestant’s attorneys (Samuel Thompson) was at that time and is
now disbarred from practicing or appearing in any manner as an attor-
ney or agent for any one before the local land office ; and that the as-
sociate attorney (W. E. Brown), who appeared for contestant before
said commissioner, “ was, at the time that Wood and Sharitt made
their applications before the local land office, the chief clerk in charge
of the register’s office, and as such had charge of the applieations, and
particularly do the records show that lLe had’charge of and did the
letter writing in the matter of the application of said Sharitt,” and
‘further asked that said Thompson and Brown be each excluded from
appearing as atorneys in this case in any foture proceedings therein.

W. E. Brown in reply to said motion stated that he (Brown) was em-
ployed by contestant as his attorney March 5, 1888, that he was not
connected with Samuel Thompson in this case; bhat he had known

- that Thompson had been disbarred by direction of the Secretary of the
Interior, July 14, 1888, that he (Brown) appeared before the commis-
sioner as Sharitt’s attorney and conducted the examination of witnesses. ~

The local office overruled claimant’s motion and held that ¢ We can
see- no legal reason why W, E. Brown should not act ag attorney for
Sharitt.”

Claimant appealed and on October 12, 1838, your office. affirmed the
action of the local office, whereupon claimant appealed to this Depart-
ment.

The ruling of the local officers upon the motion to exclude the testi.
mony in this case was interlocutery and therefore was not properly
subject to appeal. The proper eourse would have been for your office

“to dismiss the appeal and return the case to the local office for a final

decision. Inasmuch, however, as this was not done, and as a dismis-
sal of the appeal now would tend to protract litigation, it would seem
to the interest of all concerned to have the question here presented
determined at this time, and I have for these reasons concluded to
-consider and pass upon this appeal.

It appears that said W, E. Brown, whose right to appearas attorney
in the taking of the depositions in questwn is in dispute, was in the
month of August, 1886, when the respective applications of Wood and
Sharitt were presented, chief clerk in the register’s office and that he
continued in that position until October 18, 1886, when he resigned.
The decision of your office is upon the theory that the section referred
.to and the decision of this Department in the case of Luther Harrison
(¢ L. D., 179), do not apply in this case. I do not understand upon
what ground such conclusion is based. / The decision referred to is
broad enough to cover all clerks or employés and was evidently in-
tended to do so. | The letter of your office (3 B. I.. P., 399), holding that

i this seection of yﬁe Revised Statutes does not apply to employés of the
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local land offices was not approved by this Department and did not
overrulethedecision in the Harrison case. Thatletter refers toanopinion
of the Attorney-General (15 Op., 267), holding that under the act of
March 3, 1877, providing for the transmission through the mails free of
postage, letters, etec., relating exclusively to the business of the govern-
ment, the use of the official envelopes provided for was limited to the
Executive Departments and the bureaus or offices therein at the seat of
government and did not extend to subordinate officers throughout the
country. The langnage used in the section now under consideration
" is, however, broader and at the same time more specific in its deserip-
tion of the persons falling within its provisions than was the act then
being construed by the Attorney-General. Section 452 of the Revised
Statutes which prohibits ¢ the officers, clerks, and employés in the Gen-
eral Land Office from purchasing the public lands has been and is held
to include clerks and employés in the local offices. \The section now
under consideration relates to any person employed ‘‘as an officer,
clerk, or employé in any of the Departments ” and must be held to in-
clude persons employed in the local offices. The arguments employed
in the decision in the Harrison case are just as -applicable to this class
of employés as to any other,/ Brown was not at the time these deposi-
tions were taken, under the provisions of section 180 Revised Statutes,
entitled to appear as an attorney in said case and the proceedings had

at his instance as such attorney cannot be recognized Ly this Depart. -

ment,

The deecision appealed from is reversed, and the objection to the
depositions so taken is sustained. The papers in the case are here-
with returned, and you will direct the local officers to proceed with the
hearing in this case with as little delay as possible.

DESERT LAND ENTRY.—-ALIENATION . —COMPACTNESS.
THOMAS HUNTON.

An oral promise of the claimant to convey, after perfection of title, a portion of the
land in payment of money advanced for the reclamation thereof, does not neces-
sarily call for cancellation of the entry where good faith is apparent.

The nature and location of land, its means and facilities for irrigation and the right
of adjacent entrymen are properly matters for consideration in determining whether
a desert entry is sufficiently compact to answer the requirements of the law.

A desert entry may be referred to the board of equitable adjudication where the final
proof is not submitted within the statutory period, and the delay is satisfactorily
explained.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, July 10, 1890.

The record in the case of Thomas Hunton shows that on the 24th
day of March, 1880, he made desert land entry No. 178, for the NE.
4 and SE. 1, sec. 15, the NW. % of the SW. 1 and 8. § of SW. }, sec.

5\
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14; the NW.  and NE. } of SW. 1, sec. 23, T. 23 N., R. 67 W., Chey-
enne, Wyoming, and made final proof and payment on the 19th day
of August, 1884, and received final certificate No. 121, September 8,
1884,

By your office letter of July 27, 1887, this éntry was held for cancel-
lation, on the ground—

(1) That in his final proof, Hunton admitted that he ha,cl agreed to leb his brother
have one-half the land.

(2) That the entry is not sufficiently compaet, the distance from the northernmost
to the southernmost boundary being one and three-fourths miles.

(3) That proof was not made until subsequent to the expiration of the statutory
period.

.

On the 6th Oectober, 1887, Hunton made application, accompanied
by affidavit, for a hearing, which was afterwards withdrawn, and on
March 21,1889, a stipulation was signed by E. N. Bonfils, special agent
of the General Land Office, and Gibson Clark, attorney for Hunton,
with the approval of the Commissioner of the General Land Office,

- *‘that the facts alleged in said affidavit (meaning the affidavit of Hunton
“aforesaid) are true and that said affidavit sets forth all the facts material
to said matter, and that the said matter may be considered and deter-
mined upon the facts sets forth in said affidavit.” )

On consideration of said facts, your office on April 11, 1889, again held
said entry for cancellation, from which decision Hunton now appeals to
this Department.

The affidavit referred to reads as follows :

Thomas Hunton being first duly sworn on his oath, says:

I am the same person who made the above described desert land entry. I made the
entry originally at the Cheyenne Land Office on the 24th day of March, A. D. 1880.
The number of my declaration being 173. I made said entry in good faith for my
own exclusive use and benefit, and paid the first payment of 25 cts. per acre therefor
out of my own personal monies. Thereafter 1 expended in the improvement and rec-
lamation of said lands at least six hundred dollars out of my own personal monies,
but the land costing me very much more to reclaim it than I had at first expected, T
from time to time borrowed money and procured assistance from my brother, John

unton, to the amount of four thousand dollars, the greater portion of which sum I
tIsed in bulldmgdltches upon, feneing, irrigating and otherwise improving this land.
This money I received from my brother John Hunton in and during the years 1881,
1952 1883, and 1884. He had no interest of any kind whatever in the land, and there
Was no agreement of any kind between us that he ever should have anyinterest of any
Kind in it, until some time in the year 1834, about the time I made final proof upon the
land and after I had fully reclaimed it, that he spoke to me about the amount of money
Le had advanced me as hefore stated, and I then told him that after I had proved up
on the land and acquired title to it, he might have a one-half interest in it in pay-
ment of the ameunt T owed him, if he desired it. There was no written_agreement
between us, conveying or promising to convey any part of the land or any interest in
it to him, and no other agreement of any kind coneerning said land between us, than
that above stated, which was wholly verbal. It was the facts above set forth and
none other, which led me to make the statement in my final proof in answer to ques-
tion 18, asset forth in my final proof deposition, and I made said statement simply in
order that I might fairly, fully and truthfully piace the officials of the land office in
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full possess on of all the facts in the case. Inregard to the alleged waut of compact-
ness iiz the form of the enfry, it will be impossible to make the entry in more compact
form, except by the relinguishment of certain portions, to do which would be a total.
loss, for the reason that there dre no vacant, unoceupied public lands adjoining the
lands in this entry, as I am informed and believe. I kuow there are none which can
be irrigated and reclaimed.

~ Inregard to the allegation that the proof was made after the expiration of the stat-
utory period, I have this to say. Either late in the year 1883 or early in the year
1884, I was cailed upon by the Cheyenne land office to show eanse why my said entry
should not be‘canceled for my failare to make proof and final payment within the
statutory period. Thereupon I filed in said land office my affidavit sesting forth the
yeasons which had prevented me from fully reclaiming said land within said period.
This affidavit, by letter dated February 25, 1884, was duly transmitted to the Hon.
Commissioner of the General Land Office at Washington, D. C., and proved to be a
satisfactory explanation of my said failure. Thereupon on orabout August 20, A. D.,-
1884, I filed in said Cheyenne Land Office the final proof depositions of myself and my
two witnesses. These depositions were not atsaid time received or acted npon by the
register and receiver of said Land Office, but under date of August 20, 1834, and with
letter of that date, were transmitted by the register of said Land Office to the Hon.
Commissioner of the General Land Office at Washington, D. C., for his instructions.
8aid final proof depositions were received by the Commissioner of the General Land
Office, and having been examined by him, were under date of August 30, 1834, by
letter *C’ Vol.i, Page 372, of L, Harrison, Assistant Commissioner, returned to reg-
ister and receiver at Cheyenne, Wyoming, with instructions to permit me to complete
my said entry, which I accordingly did, on the 8th day of September, 1384.

Four questions naturally arise in the determination of this case.

1st, Ought the entry be canceled because, as admitted in the affida:
vit, Hunton told his brother about the time he madehis final proof that
he would let him have a half interestin the land when he had perfected
his title, in payment of the four thousand dollars loaned or advanced
to him by his brother and expended in the reclamation of the land ?

I think this question should be answered in the negative. The first
section of the act of March 3, 1877 (19 Stats., 377), provides: .

That it shall be lawful for any citizen of the United States, or any person of requi-
site age, ¢ who may Dbe entitled to become a citizen, and who has filed his declaration
to become such’ and upon payment of twenty-five cents per acre—to file a deelara-
tion under oath with the register and the receiver of the land distriet in which any
desert land is situated, that he intends to reclaim a tract of desert land not exceeding
one section, by conducting water upon the same, within the period of three years
thereafter. Provided however that the right to the nse of the water by the person so
conducting the same, on or to any tract of desert land of six handred and forfy acres
shall depend upon bona fide prior appropriation: and such right shall not exceed the
amount of water actually appropriated, and necessarially used for the purpose of
irrigation and reclamation : and all surplus water over and above such actual appro-
priation and use, together with the water of all, lakes, rivers and other sources of
water supply upon the public lands and not navigable, shall remain and be held free
for the appropriation and use of the public for irrigation, mining and manuvfact-
uring purposes subject to existing rights. Said declaration shall deseribe partieu-
larly said section of land if surveyed, and, if unsurveyed, shall describe the same as

“nearly as possible without a survey. At any time within the period of three years
after filing said declaration, upon making satisfactory proof to the register aund re-
ceiver of the reclamation of said tract of land in the manner aforesaid, and upon the
paywment to the receiver of the additional sum of one dollar per acre for a tract of
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land not exceeding six hundred and forty acres to auy one persou, a patent for the
same shall be issued to him. Provided, that no person shall be permitted to enter
mors than one tract of laud and not to, exeeed six hundred and forty acres which
shall be in compact form.

7~ There is nothing in this act to preclude a sale of the land after the
consummation of an_entry. ’

The regulatious of the Secretary for the guidance of the Commis-
sioner in the observance of the statute (5 L. D., 708), among other
things provide:

Desert land entries are not assignable, and the transfer of such entries, whether
by deed, contract, or agreement, vitiates the entry. An entry made in the interest
or for the benefit of any other person, firm, or corporation, or with intent that the
title shall be conveyed to any other person, firm, or cor poration, is illegal.

It will be observed that the first clause of the regulation has refer-
ence only to the transfer of the entry.

L~ Accepting as a fact that a transfer of the entry is violative of the
statute, as well as the instructions, and will not be tolerated, yet the '
affidavit which contains the admitted facts shows that there was no
actnal transfer, and I am impressed with the belief that the entrymen
intended no wr ong, but desired only to repay his brother for advances
made him to aid him in the reclamation of this traet, sothat [ am loath
to impute bad faith to him, and presuming honest intentions, I think
that this clause needs no further consideration to show that there has
been no violation thereof.

2d. Was the “entry made in the interest or for the benefit of any
other person, etc., or with the intent that the title should be conveyed
to any other person, firm, or corporation.” On this point the affidavitis
positive, and its truth being admitted, it is only necessary to refer to it.
He says: “I made the entry in good faith for my own exclusive use and
and benefit.” Tinding that its reclamation would cost a great deal
more than he had anticipated, after expending $600 of his own money,
he was compelled to borrow $4,000 from his brother.

The statement of the entrymsan impresses me as frank, honest, and
manly, and I think no one who reads that portion of the affidavit will
come to any other conclusion than that the entryman made this entry
for his own benefit, but from a desire to pay his brother the money
which he had borrowed of him, he was willing to deed him one-half of
the land. It may be that the undertaking was beyond his means and
that the law will not uphold the entry by & poor man of such large
tracts upou borrowed capital to work a reclamation, and when irriga-
tion of the tract is complete and the certificate issued, deed a portion
thereof in satisfaction of the debt, or to accomplish indirectly what is
directly prohibited, but in this case no such transfer has been consum-
mated and I can not believe if the entryman had intended to violate the
law in this respect that he would have been so frank and open about
it. Usnally frauds are not perpetrated in that way.
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3d. Has the entryman complied with the law in the matter of com-
pactness of entry ?

In your holding this entry for cancellation on the ground that the -
entry was not sufficiently compact, you seem to have been guided by a
regulation formerly in force in your office, which provided that ¢in no
case where the fuil quantity of six hundred and forty acres is entered
will the side line on either side be permitted to exceed one mile and a
quarter.,” -

In the case of Francis M. Bishop (5 L. D., 429), Secretary Lamar
eliminated this provision of the regulation as being in confliect with the
spirit of the law providing for desert land entries; that it operated as
an obstruction, rather than an aid to its execution.

It is impracticable to establish inflexible rules which shall govern
the shape or form of an entry., Each case must depend upon the cir-
cumstances surrounding it and whether an entry shounld be regarded
as sufficiently compact to answer the requirements of the law must de-
pend largely upon the nature and location of the land, its means and
facilities for irrigation and the rights of adjacent and surrounding entry-
men.

In the case of William Thompson (8 L. D., 104), the question of com-
pactness is discussed at some length, and many cases cited where
entries have been allowed, although the land entered was quite as ob-
Jjectionable so far as compaectness is eoncerned as in the case now under
- consideration. .

James S. Love (b L. D., 642) entered 173.44 acres, and his entry was |
a mile in length. Tt was held for cancellation by your office because
not compact Acting Secretary Muldrow reversed the decision ou ap-
peal, and held that it appeared of record that the lands:immediately
adjoining the entry
have all been entered under the desert land law by other parties so that there (is) no-
way of rendering said entry more compact than itis and still retain the same quantity
of land. The case is precisely like that of Ann E. Miller, decided by this department
May 22, 1886. In that case the entry was a mile long and quarter of a mile wide,.
and the adjoining lands were all appropriated by other persons, and her entry was.
allowed to stand. :

‘While the decisions of this Department have not been uniform upon
the question of what should be considered a compact entry, within the
meaning of the statute, yet they have invariably been liberal in the
construction of the law, where the entryman has acted in good faith in
making his entry and in reclaiming the land, and especially where, as
in this case, the surrounding land has all been entered and the rights.
of other entrymen have not been invaded or molested. This entry is a
mile and three-quarters in length; its greatest width being one mile,
diminishing north and south from the center to one half mile at the
northern extremity and one-fourth at the southern. No suspicion of
the lack of good faith can be attached to the entryman; he bas fully:

¢
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reclaimed the land, at an expense of four thousand dellars, and has
made valuable improvements thereon, and as the entry can not be
reformed without loss to the entryman, it will be held to meet the
requirements of the statute in relation to eompactness.

4th, Should the entry be eanceled because the claimant did not sub-

mit his proof within the three years provided for in the statute ?

L.think not. The admitted facts fully explain the cause of the delay

and while it is the repeated holdings of the Department that it has no
power to extend the statutory time within which the proof shall be sub-
mitted to this class of cases, yet where good faith is shown in the mat-
ter of reclamation and no adverse interests have attached, entries made
out of time have been authorized and upheld in numerous cases. Mar-
tha W. Fisher, 9 L. D., 430; Edward C. Simpson, 9 L. D., 617; George
W. Mapes, 9 L. D., 631; George F. Stearn, 8 k. D., 573.

It appearing to my satisfaction that the entryman has acted in good
_faith, that he was allowed to make final proof after the time prescribed
" by the statute (the proof in other respects being satisfactory), and there

being no adverse claim, the entry will be submitted to the Board of
Equitable Adjudication for confirmation.
The decision of your office is accordingly moditied.

COAL DECLARATORY STATEMENT-SUIT TO VACATE PATENT.
JAMES D. NEGUS ET AL.

One who has had the benefit of a coal declaratory statement is disqualified thereby
to enter under a second filing.

A coal declaratory statement, offered during the pendency of a previous application
to file made for the benefit of the same applicant, though in the name of another,
confers no right as against an intervening adverse claim.

An applicant for the preference right to purchase coal land under section 2348 R. 8.,
must be in actual possession of the land when he applies for such right, and the

WV labor expended and improvements made must be such as to clearly indicate his
good faith,

Suit to set aside patent will not be advised by the Department in the absence of a
spucific showing of facts sufficient to justify such action.

Secretary Noble to the Commissioner of the General Land Office, July 12,
1890.

By letter dated September 21,1886, your office transmitted (with other
papers) for consideration by this Department the petition of James D,
Negus and Thomas C. Clark, by James D. Negus his attorney in fact,
filed Marclt 2, 1883, asking that the patent issued to Jesse Bell for the
SE. { of Sec. 7, and to John Bell for the SW, 1 of Sec. 8, T. 21 N,, R.
116 W., Evanston, Wyoming, ‘“be recalled or proceedings . . insti-
* tuted to cancel them ” and also the separate petitions of Thomas W. B.
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Hughes and Orlando W. Joslyn each, by James D. Negus attorney in
fact, filed November 24, 1834, for the institution of suit “in thename of
the United States to cancel ” the patents issued respectively to William
F. Bechel for the SE. % of said section 8, and to Edgar M. Morseman
for the NE. 1 of See. 17 in the same town and range. ’

The said petitions although addressed to the Department were filed
and have been altogether ‘with the accompanying and additional papers
considered in your office where counsel for the petitioners and for the
patentees have been heard orally and npon brief.

By the said letter of September 21, 1886, whereby the sa,ld patents

- are sustained, your office sets out that “gll papers bearing upon the
matter including the contest cases of Abner G. McDaniel ». William
Bell, James D. Negus v. Alfred G. Lee, and Thomas C. Clarke v. James
H. J ohnson, which are referred to by counsel “for petitioners” have
been forwarded “informally and without scheduling” to the end that
the facts may be fally before the Department.

The record 1n the said case of MeDaniel v. Bell was (in response to a
letter from counsel for the former) by letter dated November 17, 1887,
returned by the Department to your office for appropriate action.

Thereupon your office on January 21, 1888, sustained the eash coal
entry of McDaniel for the NE. 1 of section 18 in said township 21. This
action was affirmed by the Department on July 1, 1889 (9 L. D., 15),
when the accompanying record was returned for the files of your office.

Sundry papers relating to the said case of Clark v. Johnson involv.
ing the SE. 4 of NW. 1 of said section 8, and to the said case of Negus
v. Lee mvolvmg the SE 1 of NE. } of said section 7, are with the pend-
ing petitions.

The plat showing the public survey of said township 21, was filed in
the local office on. April 7, 1882.

On April 25, 1882, the sa,xd Morseman, Bechel, John and J esse Bell
made respectively coal cash entries (upon which sald patents are based)
at $20 per acre, (Sec. 2347 R. 8., Act of March 3, 1873, 17 Stat., 607),
for the several quarter sections heretofore described.

Subsequently to the date of said entries the said petitioners respect-
jvely applied to file certain coal declaratory statements in conflict there-
with. i

These filings were offered (apparently by Negus) at the local office in
manner following:

Joslyn, June 3,1882, W. § NE. } and W. % SE. 1 of said Sec. 17, -
Hughes, June 3, 1882, N 3 SH. % and 8. 31 NE. £ of sald Sec. 8, Clark,
June 3, 1882, S. % NW. 1 and N. %- SW. 1 of sald Sec. 8, Negus, June 5,
1882, 8. 3 NE. £ and N, g— SE. £ of said Sec 7.

All of said ﬁhngs were rejected at the local office by reason of con- -
fliet with said cash entries.

Appeals from this action were respectively filed by the petitioners in
the local office on July 3, 1883, from whence they were transmitted to

2497-—voL 11——3
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your office by letter dated July 8, 1882, where, as stated by your office,
they were received July 15, 1882." ‘

It appears that the said cash entries were ¢ posted ” on the tract books
of your office on June 6, 1882, that they were then “ marked ‘special’
and were examined and-approved for patent on July 10 and 12, and
patents issued dated July 15,1882,” that the appeals just mentioned
were accordingly dismissed July 29, 1882, that appeals from such dis-
missal were forwarded from the local office on Angust 14,1882, and that
the same “were retained in your office by informal request of appel-
lant’s attorney.”

The petitioners claim a preference right under section 2348 R. S., to
purchase the fracts embraced in their said declaratory statements.

It is set out in various affidavits (mostly madé by said Negus) and
also in the pending petitions that the petitioners several claims were
surveyed, staked, posted with notice and recorded among the county
records during the spring of 1881, that work in developing said claims
was then done by men employed by Negus, that in suech work there
was expended on Negus’ claim $77, on Clark’s $44, on Hughes’ $250
and on Joslyn’s over $500, that such work was begun upon the Negus
and Clark claims on March 21, 1881, and upon the Hughes and Joslyn
claims on April 5, and May 25, 1881, that the men thus employed were
driven by Jesse Bell with threats and fire-arms from the claims of
Negus and Clark on April 2, 1881, and in like manner from the claims
of Hughes and J oslvn by Wllham Sutton and others on June 15,
1881, and that petitioners have since been prevented from working sald
clalms by reason of the *threats and interferences?” of said Bell and
Sutton.

The material allegation made by the petitioners is fo the effect that
they had each acquired a preference right to enter the tracts included
in their respective filings and that the said conflicting cash entries upon
which the patents in question are based were made subject to such
rights.

Section 2347, supra, provides that a duly qualified person shall
“upon application to the register of the proper land office have the
right to enter (in the manmner prescribed) by legal subdivisions any
quantity of vacant coal lands of the United States * not otherwise ap-
propriated or reserved by competent authority not exceeding one hun-
dred and sixty acres to such individual person.”

Section 2348, supra, provides that any qualified person who has
opened and improved or shall hereafter ¢ open and improve any coal
mine or mines upon the public lands and shall be in actual possession
of the same” shall be ‘“entitied to a preference right of entry under
the preceding section ef the mines so opened and improved.”

If, therefore, the petitioners had acquired and were in possession
of such preference rights of entry at the date of the cash entries by the
patentees it would seem under the sections cited that said cash entries

a
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have been allowed in contravention of said rights and that the patents
based thereon (in so far as they conflict with the petitioners claims)
should be set aside. h

But proceedings to vacate a government patent will not be advised
by this Department in the absence of a sufficient showing. Thomas J.
Laney (9 L. D,, 83). .

Your office in this eonnection found that the petitioners had failed to
“ make out so strong a case of prior right as to warrant the government
in attacking the title” conveyed by the patents in question.

In this conclusion I fully eoncur.

In the case of MeDaniel v. Bell, supra, involving land adjoining that
embraced in the said patent to Jesse Bell, the Department found in ef-
fect that one William Bell, who on May 11, 1882, applied to file a coal
declaratory statement for such land and who, by direction of your office,
was allowed to do so in July following, had made such application and
filing in the interest and for the benefit of the said James D. Negus.

Rule 9 of the Circular, approved July 31, 1882, (1 L. D., 687), pro-
vides that ¢ One person can have the benefit of one entry or filing only.
He is disqualified by having made such entry or filing alone or as a
member of an association.” This rule is in my opinion fully sustained
by sections 2348, 2349 and 2350, Revised Statutes.

The said application by William Bell for the benefit of Negus having
been subsequently allowed and having been made prior to June b, 1882,
it follows that on the latter date when Negus applied to file as stated,
in conflict with the cash entry of Jesse Bell, he was not qualified to enter
land under the act of 1873 supra and could therefore acquire no rights
as against such entry. .

. Consequently it is unnecessary to further consider the said petition
of Negus and Clark, except so far as it relates to the claim of the
latter. '

1t is set out in said petition that the men (employed by Negus) who
& had been working and representing the claim of Thomas C. Olark as
well as the claim of James D. Negus?” from March 19, 1881, after being
driven from the latter’s claim by Jesse Bell ( who entered the mouth
of the tunnel made and worked by them, and drew a revolver and
pointed it at them and notified them to leave the claim or take the con-
sequences) on April 2, following, resumed work the same day on the
Clark claim whence they were driven?” in like manner and with like
threats and fire-arms by the said Jesse Bell. That the said James D
Negus and Thomas C. Clark have since said time been prevented from
resuming work on their respective claims by reason of the threats and
interferences of the said Jesse Bell and others acting in concert with
him, who made threats ¢ to shoot any men who shonld commence work.
ing thereon.” ,

By the circular of July 31, 1882, supra, section 18, the Department
held that the “opening and improving of a coal mine in order to con-
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fer a preference right of purchase must not be considered as a mere
matter of form ; the labor expended and improvements made must be
such as to clearly indicate the good faith of the ¢laimant,”
“ And the statute (section 2348, supra) further requires the applicant
’ \\\for such preference right to be in actual possession of the land at the
{_time when he seeks to exercise such right.

The affidavit of Clark contained in the coal declaratory statement
presented as stated for him by Negus, made in New York, May 25,
1882, sets out that he is personally unacquainted with the land, that he
has expended from March 19, to April 2, 1881, $44 in * tunnelling and
cross cutting.” ‘

The petition of Clark and Negus sets out “that said declaratory
statement showed that the said Clarke had expended the sum of $44
in working and developing said claim.”

For more than a year prior to his application to file as stated in June,
1882, the tract claimed for Clark was admittedly neither in his posses-
sion nor subject to his control.

His meagre and vaguely described improvement of the land could
not therefore be considered were it not for the general allegation in the
said petition to the effect that since the said eviction of his agents in
April, 1881, he has been kept out of possession of his claim by the
threats of Jesse Bell.

The petitioners (Negus and Clark) however, make no specific showing
in support of such charge. “‘They fail to set out when, or to whom, or
how often the said threats were made, or to describe the attendant eir.
cumstances, nor do they allege or offer to prove that Jesse Bell or
hose with him had acted in the premises for the benefit of John Bell
whose patent conflicts with the claim of Clark. Neither does it ap-
pear that any effort has been made by or for Clark to regain possession
of the land.

Conceding therefore that Clark’s agents were as alleged forcibly dis-
possessed in April, 1881, the showing made by him in behalf of the pres-
ent petition does not (under the circumstances) in my opinion, warrant
the belief that his preference right to which he alleged the cash entry
of John Bell (made in April, 1882) was subjeet, can be successfully
maintained.

The petitions of Joslyn and Hughes set out that at the times stated
in April and May, 1881, the men employed on their respective claims
were driven therefrom by William Sutton, and ¢ four other armed men
acting in concert with him,”

The affidavits of William Bell (apparently the same party who had
filed as aforesaid for Negus) filed with said petitions set out that Sutton
had then claimed the said tracts for the Union Pacific R. R. Co., and
that (Sutton) for some weeks thereafter had kept armed men on said
claims to drive off the petitioner’s employees. The petitioners, how-
ever, neither allege or.offer to prove that the conilicting entries of
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Morseman and Bechel were made in the interest of said company or
that Sutton was in the employ or acting at the instance of said entry-
men.

The petltloners (Joslyn and Hughes) alleged generally that since the
said dispossession of their agents, they have been kept out of the pos-
session of their claim by the threats and interferences of Sutton and
others, but make no specific showing in support of such charge.

The matters presented by the petitions last mentioned being in all
material respects similar to those presented by that of Clarke, T'must find
for the reasons heretofore stated, in connection with the latter, that the
preference rights alleged by Joslyn and Hughes have not been suffi-
ciently shown.

The claims of the petitioners are based upon the rights they may have
aequired in preference to those of the patentees. They have failed to
make a satisfactory showing of such rights. Consequently the Depart--
ment in the absence of a sufficient showing would not be warranted in
recommending suits for the cancellation of the patents involved.

The pending petitions are accordingly denied.

This disposition of the ecase renders it unnecessary for me to discuss
the matters attending the issue by your office of the patents referred to
or such other matters as may be presented by the record.

CALIFORNIA SWAMP LAND—ACT OF JULY 23, 1886.
ALLEN ET AL. v. MCCABE.

The title to land segregated and sold by the State of California as swamp prior to the
act of July 23, 1866, is confirmed to said State by the second clause of section 4 of
said act, if the segregation survey conforms to the system of surveys adopted by
the United States.

The supervision of the Commissioner of the General Land Office, in the matter of
approving township plais constructed by the United States surveyor general
showing segregation surveys made by the State prior to said act, is limited o
ascertaining whether said surveys conform to the system of surveys adopted by
the United States, and if so found, he is not authorized to withhold his approval.
Semble, if fraud is alleged the Commissioner may refuse his approval.

Secretary Noble to the Commissioner of the General Land Office, July 12,
1890.

T have considered the appeal of the State of California, in the case of
said State ex rel. J. E. Allen, and J. R. Rice, v. The United States ex rel.
W. B. McOabe, from the decision of your office of January 25, 1887,
holding for rejection the claim of the State under the swamp land grant
to lots 2, 3 and 4, of section 28, and lot 1 and the NE. % of the \TW %
of section 33, T. 14 N., R. 9 W., M. D. M., California.

The State claims under the act of September 28, 1850 (9 Stat., 519—
section 2479, Revised Statutes) whereby it was granted ¢ the whole of
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the swamp and overflowéd lands, made unfit thereby for cultivation and
remaining unsold on or after the twenty-eighth day of September A. D,
eighteen hundred and fifty ” and under the act of July 23, 1866 (14 Stat.,
218) to quiet land titles in California.

February 27, 1884, the relator William B. McCabe made homestead
entry of lot 1, and the NE. 1 of the NW. }, of section 33, and lots 2, 3
and 4 of section 28, in said township. _

July. 23, 1873, the receiver of the land office at San Francisco for-
warded the application of the State of California ex rel. Charles Good-
win, to have lots 4 and 5, section 28, and lot 1 and the NI. } of the
NW. % of section 33, T. 14 N., R. 9 W, listed as swamp and overflowed
land under the act of July 23, 1866. Accompanying said letter was the
following statement :

No adverse claim. It appearing that the State sold said land prior to July 23,
1866—to wit, in 1860—we recommend that the same be listed to the State.

H. E. ROLLINS, register,
CHas., H. CHAMBERLAIN, receiver.

With the letter was transmitted a certified copy of survey No. 18, of
the N, § of the NW. 1 of section 33, and the south fraction of the SW,
4 of section 28, containing ninety-seven acres, made March 14, 1860, by
T. J. DeWoody, county surveyor of Napa county, in accordance, as he
states, with the act of the legislature approved April 18, 1859, and the
instructions of the surveyor-general.

This is the land J. R. Rice bought from the State as H. A. Higley,
register of the State land office certifies, under date of August 1860.
The certificate states that upon payment of the amount agreed upon and
the confirmation of the State’s elaim, Rice will be entitled to a patent
for the tracts described. The amount paid by Mr. Rice in 1860, was
twenty-seven dollars and sixteen cents, being twenty per cent of the
purchase money and the first year’s interest, for ninety-seven acres of
swamp and overflowed land. In each of the years 1861, 1862 and 1863,
he paid $7.76 annual interest; in 1867 $23.28 being interest to April 1,
1868 and on May 12, 1868, $77.60 being payment in full, was made.

September 15, 1862, Rice, for value received, sold all of his interest in
said lands to Charles Goodwin.

Survey No. 19, also transmitted, was of fractional southeast quarter of
section 28, T. 14 N., R. 9 W., containing eighty-five and a half acres
and was made March 13, 1860, by T. J. DeWoody, county surveyor of
Napa county. As in the previous case, the county surveyor certified

- to the correctness of the survey. This is the land James E. Allen ap-
plied to purchase from the State, and for which he made the first pay-
ment in 1860, as H, A, Higley, register of the State land office certified
upder date of August 1, 1860. July 17, 1860, Allen paid $23.94 for
said land, being twenty per cent. of the purchase money with interest
for the first year. He paid the annunal interest of $6.84 for each of the
years 1861 and 1862. April 26, 1862, he assigned, for a valuable con-
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sideration, all his interest in said tract to James W. MeGaugh, who
paid interest of $6.84 for each of the years 1863, 1864, 1370, 1871,1872,
and on December 3, 1868, paid $25.27 for three years eight months and
nine days. April 30, 1869, for value received, McGaugh assigned all
his interest in said land to Charles Goodwin. )

August 23, 1884, the United States surveyor-general transmitted
plat of said township 14, showing the amendments made to the map
thereof in accordance with the segregation surveys made by the State
of California, in sections 28 and 33, prier to July 23, 1866, together
with the list of lands so segregated. This list embraces lots 4 and 5
containing 28.41 acres, and lots 1,2 and 3, containing 89.63 acres, in sec-
tion 28, as per survey 13, and the NE. } of the NW. 1 and lot 1, con-
taining 79.63 acres in section 33, as per survey 19, the whole amounting
to 197.90 acres.

Upon this list the register of the United States Land Office made the
following annotation :

.Returned by United States surveyor-general as upland on plat filed December 14
1869. Homestead entry for lot 4 by William B. McCabe, No. 5911, February 27,1884,

The above remarks apply also to these tracts (NE. 1 of NW. { and lot 1 section 33)
and also to lots 2 and 3 of these tracts.

October 22, 1884, there was transmitted the protest of William B.
MecCabe, who had made homestead entry of lots 2,3 and 4, section
28 and lot 1 and NE. £ of NW. 1 of section 33, T\ 14 N.,, R- 9 W.
against the application of the State of California to have said land cer-
tified to said State as swamp and overflowed land, and against the ap-
proval of any segregation or survey of said lands or any portion there-
of as swamp lands and overflowed land or otherwise. As grounds of
protest he alleged that no portion of said land is, or ever was, of the
character contemplated by the act granting swamp lands, that the State
had never selected or applied for any portion of said land prior to the
homestead entry of said McOabe ; that whatever claim said State may
have had is barred by the lapse of time and its own laches, and that the
pretended survey of said lands under the authority of the State of Cal:
ifornia does not conform to the system of surveys adopted by the United
States. .

By your office letter of May 12, 1885, you ordered a hearing under the
last paragraph of section 4, of said act of 1866, to ascertain the actual
character of said tracts September 28, 1850, and your said order of a
hearing seems to be based upon the statement of the register of the
local office, that said land is returned as ¢ upland” by the United States
survey of 1869. _ _

Upon the testimony taken at this hearing the surveyor general found
that said land was swamp or overflowed land at date of the grant and
as such passed to the State, but on appeal of McCabe for the United
States, your office by the decision complained of reversed said decision
and held the claim of grantees under the State for cancellation.
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The issues raised seem to be two; first, was a hearing properly or-
dered, and second, if so, is your decision sustained by the evidence ?

1t is claimed by the grantees of the State that by the second clause
of section 4, of the act of 1866, the title of the State was quieted in the
grantees under the facts shown in the record and that no hearing could
be legally had and no inquiry could be made as to the character of the
land.

The appeal of the State is based substantially upon the claim that
your said decision is not supported by the evidence and is contrary to
law, specifically alleging that said decision is contrary to the provisions
of the act of Congress of July 23,1866, and particularly to the provis-
ions of the second clause of the fourth section of said act.

The aet of July 23,1866 (14 Stats., 218), provides in said section four
as follows :—

That in all cases where township surveys have been, or shall hereafter be, made
under authority of the United States, and the plats thereof approved, it shall be the
- duty of the Commissioner of the General Land Office to certify over to the State of
California, as swamp and overflowed, all the lands represented as such upon such
approved plats, within one year from the passage of this act, or within one year from
the return and approval of such township plats. The Commissioner shall direct the
United States surveyor general for the State of California, to examine the segrega-
tion maps and surveys of the swamp and overflowed lands made by said State; -and
when he shall find them to conform to the system of surveys adopted by the United
States, he shall construct and approve township plats accordingly, and forward to the
general land office for approval; Provided, That in segregating large bodies of land,
notoriously and obviously swamp and overflowed, it shall not‘be necessary to subdi-
vide the same, but to run the exterior lines of such hody of land.

- In case such surveys are found not to be in accordance with the system of United
States surveys, and in such other townships as no survey has been made by the United
States, the Commissioner shall direct the surveyor general to make segregation sur-
veys upon application to said surveyor general by the Governor of said State, within
one year of such application, of all the swamp and overflowed land in such townships,
and to repert the same to the general land office representing and describing what
land was swamp and overflowed under the grant, according to the best evidence he
can obtain. If the authorities of said State shall claim as swamp and overflowed any
land not represented as such upon the map or in the returns of the surveyors, the
character of such land at the date of the grant, September twenty-eight, eighteen
hundred and fifty, and the right to the same, shall be determined by testimony, to be
taken before the surveyor general, who shall decide the same, subject to the approval
of the Comnissioner of the General Land Office.

The legislature of the State of California enacted several laws, begin-
ning with the act of 1855, for the purpose of ascertaining and segrega-
ting the swamp and overflowed lands granted to the State by the act
of September 28, 1850 (9 Stats., 519), but which by reason of the failure
of the Secretary of the Interior to eertify the same to the State under
the second section of said act had not yet become available for purposes
of sale or reclamation. The aect of said legislature under which the
sales of the land in controversy were made by the State was an act ap-
proved April 21, 1858, (General Laws of Cal., 1850 to 1864, page 592),
which provided that any qualified citizen of the State might have a



DECISIONS RELATING TO THE PUBLIC LANDS. 41

segregation survey of any alleged swamp land which he desired to pur-
chase, by filing the affidavit provided for by section two of said aet, in
the office of the surveyor of the county in which the land, or the greater
part of it, might be situated. _

No general segregation law was enacted until 1861. .

With his letter of August 23, 1884, the United States surveyor gen-
eral transmitted a plat of said township 14, showing the amendments
made to the map thereof in accordance with the segregation surveys
made by the state of California in section 28 and 33 prior to July 23,
1866. The lots described are lots 1,2, 3, 4 and 5, section 23, and lot1
and the NE. 1 of the NW. £ of section 33 and the certificate is in the

words following:
U. 8. SURVEYOR GENERAL'S OFFICE,

. San Francisco, Cal., July 23, 1884,

I hereby certify that the above is a correct list of the lands in township 14 north,
range 9 west, Mount Diablo base and meridian, selected and segregated as swamp
and overflowed lands by the State of California prior to July 23, 1866, as appears by
gertified copies of State segregation surveys now on file and of record in this office
and I further certify that the said surveys conform to the system of surveys adopted

by the United States. ‘

Attest. :
(SEAL.) W. H. BROWN,

U. 8. Surveyor General, Dist. of Cala.

By letter of November 14, 1887, you transmitted a diagramn of the
whole of said township 14, upon which was the following endorsement:

The above diagram of township No.14, north, range No. 9, west, Mount Diable me- -
ridian, showing amendments o sections 28 and 33, is strictly eonformable to the field
notes of surveys of swamp and overflowed lands in said sections, by T. J. Dewoody,
county surveyor for Napa county, made in April 1860, which are on'file in this office:
Said surveys have been examined and found to be in accordance with the United

States system of surveys and are hereby approved. . :
W. H. Browx,

U. 8. Surv. Gen. Cal.

U. 8. SURVEYOR GENERAL'S OFFICE,

San Francisco, California, August 23, 1884,

Upon the diagram lots 1,2, 3, 4, and 5 of section 28 and lots 1 and
the NE. 1 of thesNW. £ of section 53, are marked “swamp and over-
flowed lands.” In your said letter you say: ¢ Said plat has not been
approved by the Commissioner of the General Land Office.” )

It is contended by the counsel for McCabe that the surveys made in
1860, were illegal and void and were not in conformity with the laws of
the State or with the system of surveys adopted by the United States,
They discuss the State law and cite decisions of the supreme court of
Qalifornia as to its requirements. Into this discussion I do not think
it necessary to enter, because it was decided by Secretary Delano, De-
cember 5, 1871 (1C. L. L., 462), adopting the opinion of Assistant Attor-
ney (teneral Smith (id., 453), that the system of surveys adopted by the
United States meant those made on. the rectangular system as contra
distinguished from those made on the geodetic system.

The survey made by the State in 1860, being in conformity with the
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system of surveys adopted by the United States and the land having
been sold prior to the act of 1866, and when there was no adverse claim
to it, the State having made application for the same in due form and the
surveyor general of the United States having approved and constructed
a township accordingly and forwarded the same to the Commissioner
of the General Land Office, for approval, it is necessary to consider the
effect of the refusal of the Commissioner to approve the plat.

In the case of Wright and Roseberry, 121 U. S., where there was no
formal approval by the Commissioner of the township plat the court
treated its official use as approval and said, (p. 517):

, The representation of the lands as swamp and overflowed on the approved town-
ship plat would be conclusive as against the United States that they were such lands,
if they had not been patented before the return of such township plat to the Land
Office. The act of Congress intended that the segregation map prepared by author-
ity of the State, and filed in the State surveyor general’s office, if found upon exam=
ination by the United States surveyor general to be made in accordance with the
public surveys of the general government, should be taken as evidence that the lands
designated thereon as swamp and overflowed were such in fact except where this
would interfere with the previously acquired interests.

This language does not determine what constitutes the ¢ approved”
plats referred to, whether the approval must be by the surveyor gen-
eral alone or by both the surveyor general and the Commissioner.

After quoting the second clause of the fourth section of said act of
July 23, 1866, Secretary Schurz said in the case of the Central Pacific
Railroad v. State of (alifornia (4 C. L. O., 150):

The act of September 28, 1850, granted none but swampy or overflowed lands,
whereas the State had segregated both dry and swampy lands. The clause above
quoted was therefore enacted to make an end of controversy by confirming to the
State those lands which she had segregated in accordance with the system of surveys
adopted by the general governmenst. I am of the opinion that this clanse confirms
absolutely to the State all lands not in & state of reservation which had been segre-
gated by her prior to July 23, 1866, if the State surveys were made on the rectangular
system whether the lands had been surveyed by the United States or not, or whether
they were swampy or dry lands, provided no valid pre-emption or homestead claim
or other right had been acquired by any settler as provided in the first section of the
act.

The land in contrioversy having been actually segregated in 1860, by
a survey made under the laws of the State of California, and having
been sold by said State at that time, I am of the opinion that it comes
within the second clause of section 4, of said act of July 23,1866, and
that if such segregation survey was made in accordance with the rect-
angular system the title to the land was absolutely quieted to the State
by said act. -

In section 11, of the said act of April 21, 1858, of the legislature of
California, it was provided that,—

All surveys under the provisions of this act, shall be made according to the instruc-
tions of the surveyor-general, and shall be made to conform to the snrveysof the pub-
lic land by the general government, except that the lands held by actual settlers

shall be surveyed after what is known as the geodetic method and such geodetic sur-
veys shall be made to conform to the lines and boundaries established by such settlers.
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I am of the opinion that the supervision of the Commissioner for the
purpose of approving the township plats constructed by the United States
surveyor general of California showing such segregation surveys made
under the law of the State prior to July 23, 1866, extends only to ascer-
taining whether said segregation surveys were made in accordance with
the system of United States surveys, and if they are found to have been
so surveyed then the approval of the township plats follows as a matter
of course; but unless it appears that some other system was used, the
Commissioner can not refuse his approval, except perhaps in cases
where fraud may be alleged.

In the case at bar, counsel for homestead claimants alleged that said
surveys were not made in the method adopted by the general govern-
ment, but their specifications only allege certain informalities in the
affidavits upon which the surveys were based.

T therefore find that the segregation surveys of 1860 under which
appellants claim, do conform to the system of surveys adopted by the
United States, as certified by the United States surveyor general for -
California, and should be approved by your office, and that the hearing
before the said sarveyor general to determine the character of the land
was improperly allowed. i

Your said decision is accordingly reversed and said land may be cer-
tified to the State.

TIMBER CULTURE ENTRY—BREAKING.
LAMSON ». BURTON.

The entryman may take advantage of breaking done on the land by a previous oc~
cupant.

First Assistant Seéretary Chandler to the Commissioner of the General
Land Office, July 12, 1890.

I have considered the appeal of George W. Burton from the decision
of your office dated December 28, 1886, in the case of Francis G. Lam-
son . George W. Burton, holding for cancellation the latter’s timber
culture entry for the SE. 1 Sec. 3, T. 3 N., R. 19 W,, Bloomington land
distriet, Nebraska.

August 14, 1884, Burton made entry for gaid tract and on September
16, 1885, Lamsen initiated a contest against the same alleging ¢ that the
" said George W. Burton has failed to plow or break five acres since date
of entry to present time.” *

Hearing was ordered and had. The register and receiver from the
evidence submitted them found in favor of claimant, and dismissed the
contest.



44 DECISIONS RELATING TO THE PUBLIC LANDS.

Contestant appealed and you reversed the finding of the register and
receiver and held the entry for cancellation, whereupon claimant ap-
pealed to this office. _

The testimony offered at the hearing shows that prior to the year
1879, at least eleven acres were broken on the north side of the tractin
dispute, and that said breaking was cultivated and cropped to wheatin
the season of 1879, and that each year thereafter the said eleven acres
were cultivated, and in May, 1884, the same were planted to trees, and
at the date of claimant’s entry there were from thirty to forty additional
acres of breaking on said quarter section. While the testimony in this
case clearly shows that the claimant failed to break or plow five acres
during the first year after his entry, yet, it is sufficiently shown that
during said period he had known that there was at least ten acres of
said land in a good state of cultivation, mellow and friable, and that
its eondition for cropping or tree planting during the second and third
years, was far better than any prairie land which he might break or
backset during the first or second year.

* In the case of McKenzie v. Killgore (10 L. D., 323), it was held that
an entryman may take advantage of breaking done upon the land at
date of his entry, but that the length of time between such former work
and work done by the entryman should be considered as important in
determining whether or not the entryman should have credit for such
- former breaking or plowing. .

In the case at bar the evidence of both parties shows that nearly all
of the trees planted in 1884, wilted and died and that on September 20,
1885 (thirteen months and six days after entry) claimant replowed a
portion of said tree plat, and ‘at the time of the hearing the whole
thereof had been replowed and five acres sowed to winter rye, and that
said eleven acres were then in a good state of cultivation.

In-deciding the case of Burgess ». Hogaboom (10 L. D., 470), it is
held that “ The timber culture law is not run in a cast-iron mould, and
must be construed in the light of reason” and as its object is to en-
courage the growth of forest trees on prairie lands, and requires that
land selected for such purpose should be subdued and made mellew be-
fore the tree seeds, trees or cuttings are planted, and as I find that such
condition was attained in the case at bar, and as your office did not
find any evidence of bad faith on the part of claimant, and as I think
the former plowing was so utilized by-him that it inured to the benefit
of the land, he should have credit therefor. :

The decision of your office is accordingly reversed.
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PRE-EMPTION—-SECOND FILING..
HoMER C. STEBBINS.

A second filing will not be allowed on the ground that the land included in the first
is not habitable, unless it is clearly shown that the settler, in the exercise of or. -
dinary diligence, was unable to discover the true character of said land.

First Aésisttmt Secretary Chandler to the Commissioner of the General
Land Office, July 12,1890.

The appeal from your office decision in the above case is before me,
and the record shows the following facts :

The claimant, Homer C. Stebbins, on April 15, 1886, filed declaratory
statement No. 6660 for the SE. % of Sec. 20, T. 27 N., R. 48 W,, Valen-
tine, Nebraska, alleging settlement April 13th, same year. \

March 25, 1887, George Sutton filed declaratory statement for same
land, which was relinquished and canceled August 27, 1887, and on the
same day Gilbert J. Wilkerson made homestead entry therefor.

Stebbins, on April 24, 1886, filed his second declaratory statement
No. 6832 for the NW. } of Sec. 2, Tp. 25 N,, R. 48 W, alleging settle-
ment April 20th of the same year. On October 13, 1888, he made ap-
plication to the local office to be allowed to amend his first filing, so as
to take the land described in his second filing in lieu of that embraced
in his first, alleging in his affidavit, which was partially corroborated,
that at the time of examining the land embraced in his first filing he
had “met with an accident by the bursting of a gun, which injured his
eyes, and going home made said filing at land office in Valentine.”
That after getting relief, fearing “he had deceived himself,” he went
back to the tract, and found that the land consisted of canons and
gravel hills, and was unfit for a farm. Thereupon he made his second
declaratory statement, embracing the land last above described, moved
on to it in June, 1886, and has lived there ever since, improving it by
a house, out-houses, cellar and well, and by the cultivation of fruits
and vegetables, and now asks that he may be permitted to retain it,
and to that.end prays that the amendment be allowed.

On this showing you refused the amendment, and now hold claim-.
ant’s second filing for cancellation. From this decision he has appealed
to this Department.

- The provisions in relation to change or correction of entries are em-
braced in sections 2369, 2370, 2371 and 2372 of the Revised Statutes.

" Section 2369 provides for change of entry where mistake has beem
made through the fault of the government officers, or error in the pub-
lic records. ‘

Section 2370 extends this provision to cases where patents have is-
sued or may hereafter issue. :

Section 2371 makes the same provision applicable to errors in the
location of land warrants, while section 2372 provides for the correction
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of mistakes made by the-entryman himself in the true numbers of the
tract intended to be entered.

These are all the statutory provisions in relation to change or cor-
rection of entries, and the statute nowhere provides for an amendment
of entry. The Commissioner, however, with the approval of this de-
partment, has from time to time, in the interest of justice and equity,
allowed changes and corrections to be made by amendment, where en-
fry-of a tract of land not intended to be entered has been made through
a mistake of the true numbers, where no intervening rights are dis-
turbed, and where the mistake was through no fault or negligence of
the entryman. Changes of entry or second entries have also been
allowed where after entry it has been discovered that the land is * not
hahitable and the reasons therefor were not discoverable by the exer.
cise of ordinary diligence at the time of making the entry. (Edward
C. Davis, 8 L. D,, 507.) In this case Davis entered and improved a
quarter section in Nebraska, had built a frame house, planted fruit and
shade trees, and had dug a well and discovered that the water obtained
from it was poisonous and could not be nsed by man or beast, and that
no other kind of water could be obtained on his elaim. This Depart-
ment found that by his expenditure upon the land embraced in his
original entry and by his efforts to establish a home there, the claim-
ant had sufficiently shown his good faith in making his first entry.”
The entryman was allowed to make a second entry, on filing a formal
relinquishment of the former, accompanied by an affidavit that he had
not received money or other consideration or promise of consideration
for abandoning his first enfry.

Other cases could be cited where a second filing has been allowed on
discovering that the land embraced in the first entry was not habitable,
butin all these cases the applicant was required to show to the satis-
faetion of the Commissioner, not only that the land was unfit for the
purpose for which it was entered, but also that such defect was not
diseoverable by the exercise of ordinary diligence. -

Now, in the case under consideration there is no pretense that there
was any mistake in the numbers of the first entry, or, in other words,
that the applicantfiled on land different from that whieh he intended to
enter; therefore his application does not come within the letter or
spirit of the statute allowing a change of entry (Sec. 2372 R. 8.).

Does it then come within the cases recognized by the practice of this
Department as entitling applicants to a change of entry or second
filing ? That is to say, does appellaut’s application disclose that the
land embraced in his first filing is not habitable or fit for farming. and
also that this fact was not discoverable by the use of ordinary dili-
gence?

As to the first inquiry, the record shows that the untillable charac.
ter of the land is shown by the affidavit of appellant alone, and while
his application is accompanied by the corroborative affidavit of one Her-
bert M. Anderson, said Anderson in no manner corroborates the affi-
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davit of appellant as to the bad quality of the land. In faet, it would
appear that said Anderson is entirely unaequainted with the character
of the land, or, being acquainted, is nunwilling to make affidavit as to
its untillable character.

Further, it appears from the records that within a year from the date of

appellant’s. first filing, George Sutton filed (and presumably with his
eyes open and unimpaired) on the same tract, and later, in August,
1837, Gilbert J. Wilkerson made a homestead entry therefor, and for
- aught that appears to the contrary is now converting the ¢ canons and
gravel hills” into a home for his family.
_ But conceding that appellant’s affidavit trathfully describes the land;
‘and that the same is not habitable, or, as his affidavits states, is ¢ unfit
for u farm,” did appellant before filing exercise ordinary diligence to
ascertain the quality of the land, or such diligence as, under the prac-
tice of this Department, would entitle him to a second entry?

The evidence as to his diligence consists of his own affidavit alone,
" and is as follows :—

Homer C. Stebbins, being duly sworn, deposés and says that he made a preemption '

D. 8. upon SE. } Seec. 20, Tp. 27, R. 48, Nebraska, and at the time met with an acei-
dent by the bursting of a gun, which injured bis eyes, and going home made said
filing at land office in Valentine. His eyes were injured by pow d. After filing
said D. 8. and getting relief to his eyes, he returned to the tract of land fearing thab
in his excitement and injury he might have deceived himself in the same. Affer
arriving at said traet he found that the same embraced canons and gravel hills thag
made it unfit for a farm and he selected the NW. %, ete.

From this affidavit it does not satisfactorily appear at what time in
the proceedings he received the injury which impaired his eyesight.
In the first part of his affidavit he says he met with the accident at the
time of filing his declaratory statement, farther on he intimates that on
receiving the injury he went home and filed on the tract. But grant-
ing that his injury was received while he was examining the land, or
before he began the examination, the fact still remains that he was so
far satisfied with his examination as to ¢ go home and file his declara-
tory statement.” If he did examine the land before filing, then he is
certainly not entitled to relief. If he did not examine it, whether by
reason of his injury or otherwise, then he must have filed haphazard,

and is now asking this Department to cure his own laches.

To sustain appellant’s second entry, under the facts disclosed by the
record in this ease, would be to establish a wost dangerous precedent,
invite perjury and open the doors of this Department to applicants for
change of entry on the most frivolous pretexts.

As claimant has never received any benefit from his first filing, and
as the evidence shows that he has expended a considerable sum of
money in improving the claim last pre-empted, he will be allowed to
-make homestead entry for the same land, within areasonable time after
notice of the cancellation of his pre-emption filing, No. 6832, if qualified
to make entry under said law. ]

The decision of your office is accordingly modified.
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PRACTICE—APPEAL-NOTICE,

HANNON ». NORTHERN PaAcIiFic R. R. Co.

In all cases where an appeal is held defective by the General Land Otfice, the papers
in the case, together with the appeal, should be transmitted to the Department,
and the letter of transmittal should specifically designate wherein the appeal is
defective.

An appeal will be dismissed if there is no proof that a eopy of the appeal and specifi-
cations of error was served on the opposite party.

Secretary Noble to the Qommissioner of the General Land Office, July 12,
18390,

By letler of April 7, 1890, you transmitted papers in the case of Will-
iam Hannon ». Northern Pacific R. R, Co., involving the NW. 1, Sec.
17, T. 20 N., R. 3 E., Seattle, Washington, land district.

It seems that on February 1, 1886, Hannon applied to make home-
stead entry for said land which application was, by the local officers,
refused because of conflicc with the grant to sald railroad company.
From that decision Hannon appealed to your office saying, ¢ and for
grounds of appeal and reversal relies upon the decision of the Honorable
Commissioner in the analogous case of Donald McRae ». The Northern
Pagcific Railroad Company made on or about January 12,1886, and upon
the doctrines and principles therein stated.” "Your office, on December
23, 1887, affirmed the action of the local officers stating that the decis-
ion of your office i the McRae case had, on September 30, 1887, been
reversed by this Department. (For case of McRae v. Northern Pacific
R. R. Co., see 6 L. D., 400.)

It seems that Hannon filed an appeal from that deecision and that on
October 24, 1888, your office returned said appeal together with those
in the cases of Charles R. Corey, Jay A. Carson and John Arthur, to the
local office “in order that said parties might comply with the require-
ments of Rule 93, of the Rules of Practice”. No further steps seem to
have been taken in this matter until January 29,1890, when you called
upon the local officers for a report. Those officers under date of March
21, 1890, reported that the parties were notified on February 13, 1890,
through personal service on their attorney, of your requirements and
that no action had been taken. You did not transmit to this Depart-
ment the appeal that had been filed and I am not advised of the
grounds relied upon in such appeal. In all cases where the appeal is
for any reason considered defective by your office, all the papers in the
case and especially the appeal itself, should be transmitted and the letter
of transmittal should specifically designate wherein such appeal is de-
fective. .

It is elearly shown in this case, however, by the papers before me
that Hannon has not complied with the rules of practice in that he has
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failed to file any proof of service of a copy of his appeal and specifica~
tions of error on the opposite party, and his said appeal is, for that rea-

son, hereby dismissed.

PRACTICE—APPEAL—RAILROAD GRANT—SCHOOL SELECTION.

CALL ». SouTHERN PAcrric R. R. Co.

An appeal will not be dismissed on the ground that a copy thereof was not served
upon the opposite party in time, if the record fails to show when notice of the
decision was served upon the appeliant. .

A prima facie valid school selection of record when the grant to this company became
effective excepts the land covered thereby from the operation of the grant; and
the subsequent cancellation of the selection will not affect-the status of the land

under the grant.
The case of Childs ». Southern Pacific R. R, Co. cited and followed.

© Secretary Noble to the Commissioner of the General Land Office, July 16,
1890.

On May 15, 1888, Joseph H. Call made application to make homestead
entry for the N. , SE. 1, and E. §, NE.  of section 9, T.6 8., R. 2 W,
Los Angeles land distriet, California.

The loeal officers rejected the application “ as being in confliet with
primary grant to Southern Pacific R. R. Co.” Call appealed to your
office. By vour office decision of July 2, 1888, you affirmed the action
of the loeal officers regarding the N. %, of SE. 4, and allowed the entry
of the applicant as to the E. §, NE. . :

From this decision both parties appealed. The attorney of the appli-
cant moved to dismiss the appeal of the railroad company, because not
taken within the time required by the rules of practice. The notice of
appeal is required to be filed within sixty days from the date of service
of the notice of the decision and a copy of the notice of appeal must be
served on the opposite party within the time allowed for filing the
same. See Rules 86 and 93 of the Rules of Practice. The appeal was
filed August 31, 1888 ; the same was therefore taken in time. ‘Whether
notice of it was served upon the opposite party within the time required
can not be ascertained, since the records and files in the case fail to
disclose the time that notice of your office decision was served upon the
company. The motion is denied.

The records of your office show that the whole of the said land lies
within the twenty mile or primary limits of the grant to said company
made March 3, 1871 (16 Stat., 579), to aid in the construction of its
branch line of road as shown by the map of designated route thereof
filed in your office July 24, 1876.

The records of your office further show that the B. § of the NE. %, of
said section 9 was selected by the State of California as indemnity school
land April 14, 1870, and that such selection was canceled January 31,

2497—voL 11——4
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'1871. No other filing or entry appears to have been made for the land
in question and on May 25, 1883, the same was claimed by the company
under its grant.

On the part of Call it is claimed that the land applied for was ex-
cepted from the operation of the railroad grant by reason of having
been embraced within the exterior boundaries of the ranchos San Ja-
einto Viejo and Nuevo at the date when said grant became effective.

This claim cannot be sustained. The question has been decided in
the recent case of Childs v. Southern Pacific R. R. Co. (9 L. D,, 471),
see also same case on review (10 L. D., 630) upon facts similar to those
in the case at bar, so far as the NW. 1 SE. L is concerned and in ac-
cordance with the opinion specified in the case cited, the appeal of Call
must be overruled.’

Nor can the appeal of the railroad be sustained. The E.  of the NE.
1 section 9, was excepted from said grant, because of the indemmity
school selection by the State which was made prior to the date of the
railroad grant, and remained intact until* long after said grant became
effective. A prima facie valid school selection existing when the grant
took effect, excepts the land embraced therein from the operation of
the grant, and the subsequent discovery of the invalidity of the selec-
tion will not inure to the benefit of the company’s claim. Southern Pa-
cific B. R. Co. v. The State of California, 4 I.. D., 437. It cannot be
said that the said eighty acres were free from a claim or right in the
terms of the act granting the land, while the State laid claim to it un-
der an indemnity school selection, which was of record; and if it was
not free from a claim or right the grant did not attach. The validity

or lawfulness of the claim is not material. Northern Paeific R. R. Co. 2,
Bowman (7 L. D., 238); Northern Pacific R. R. Co. v. Wiley (idem., 354) ;
Laity ». Northern Pacific R. R. Co. (8 L. D., 378). ’

Your said office decision is affirmed.

RAILROAD GRANT—INDIAN OCCUPANT.

SPICER ET AL. v. NORTHERN PAciric R. R. Co.
(On Review.)

The occupaney of an Indian, who has not abandoned the tribal relation, existing at
date of definite location, will not except the land covered thereby from the opera-
tion of the grant.

Secretary Noble to the Commissioner of the General L(md Office, July 117,
1890.

I have considered the motion for review of departmental decision
rendered April 12, 1890, in the case of R.'E. Spicer, ¢t al. v. Northern
Pacific Railroad Companv (10 L. D., 440), 1nvolv1ng the NE £ of Sec
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19, T. 25 N., R. 43 E., Spokane Falls, Washington, filed by said com-
pany on April 25, same year, and also the application of James N.
Glover, et al. intervenors, who claim property within said quarter section
through title derived through said company. The record upon which
said departmental decision was rendered shows that on September 4,
1889, there was filed in the local land office a certain application, sworn
to by R. E. Spicer, J. M. Hooker, and J. 8. Bean, and signed by numer-
ous other persons, claiming to be residents on said tract, in which it was
set forth that at the time of the withdrawal of said tract for the benefit
of said company, on February 21,1872, and at the time of the definite
location of said road through said land, on the 4th of October, 1880,
and for many years prior thereto, from 1868 up to 1883, said land
was Indian land and during all said time was occupied, possessed, culti-
vated and improved by an Indian named Enoch ; that because of said
Indian’s possession and occupancy of the land as aforesaid, the same
did not pass to the company under its grant, and that said Indian aban-
doned said claim in the year 1883, whereupon said tract became a part of
the public domain and subject to entry under the townsite laws; that
said applicants are residents on said tract, and that since the year 1883 a
large number of persons have settled upon said tract, built business
houses and dwellings, and at the date of said petition had established
a town thereon of more than five hundred inhabitants ; that since No-
vember 28, 1883, said tract had been within the corporate limits of the
city of Spokane Falls, but the municipal authorities have neglécted to
have the same surveyed and platted or to cause it to be entered as a
townsite, and that said petitioners therefore ask the Secretary of the
Interior to eause said tract to be surveyed as a townsite under the laws
of the United States, and that.if it be deemed necessary a hearing
should be ordered to ascertain whether the tract is public land orinured
to the railroad company by virtue of its grant.

A supplemental petition, signed and sworn to by said R. E. Spi cer,
J. M. Hooker, and William Nonamaker, acting for the original petition-
ers, was transmitted to this Department by one L. H. Prather, attorney
for the parties, on September 21, 1889, in which the matters contained
in the original petition were substa.ntial'ly repeated and it was stated
that said company was about to take steps to remove the settlers from
the tract and to take forcible possession thereof, and for this reason
immediate action by the Department was urged. In addition to the
foregoing, the record contained the affidavit of said Indian by the name
_ of “Enoch Silliquowya” or Louis Enoch, filed in the local office in

. July, 1888, which alleged in substance that about twenty-five years
prior thereto the affiant settled on the NE% and SEZ of sec. 19, T. 25 N.,
R. 43 E., in Spokane county, Washington Territory ; * that he improved
and cultivated the said land, and he constantly lived upon and occupied
the same as his home with the purpose and bone fide design of procuring
title for himself as a homestead thereto from the United States when title
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could be procured ; that he was living upon the said land as his home
in 1872 and up until the year 1883 ;” that about the latter date said
Indian was induced by the fraudulent representations of one H. T.
Cowley, agent of said company, to sell and. convey his claim to the said
company for the sum of $2,000; that said agent represertted to him
that he could not hold the land or aequire title thereto, and that the
land was not worth more than $1,000; that said Indian resided upon
said tract solely for the purpose of acquiring title thereto from the
United States, and he asked that a hearing be ordered to allow him an
opportunity *to prove-the truth of his said allegations, and, if true,
to enter said land.” The affidavit of Enoch was corroborated by the
joint affidavit of J. M. Noble and Frank Martin. The record further
shows that there was no adverse claim either in the local or general land
office, except the claims of Enoeh and his father, covering together the
east half of said section nineteen, as shown by a letter from the Indian
Office dated 1)ecember 1, 1880, which stated in effect that said Indians
had occupied the lands claimed by them, respectively, for many years,
and many of them had made valuable and lasting improvements
thereon, and that with reference to those residing on the lands found te
be within the limits of railroad grants, ¢ some action should be taken
ooking to the adjustment of these conflicting claims in favor of the
Indians.”

Upon this record, said departmental decision held that the grant to
said company by act of Congress approved July 2, 1864 (13 Stats., 365),
authorizes the filing and acceptance of but one map of general route,
and that the withdrawal upon what is tnown as the amended general
route of February 21, 1872, was without aunthority of law, citing the
Guilford Miller case (7 L. D., 100); that the settlement, residence and
improvement of a traet in an odd-numbered section within the pri-
mary limits of said grant by an Indian, who has abandoned his tribal
relation, with the intention of acquiring title thereto as a homestead,
existing at the date of the definite location of the road on October 4,
1880, served to except the land covered thereby from the operation of
the grant, and ordered a hearing to determine the status of the land in
question at the date of the definite location of the company’s road.

The Northern Pacific Railroad Company filed a motion for the review
and revocation of said decision upon the grounds (1) that it was error
t0 hold that it was unnecessary to consider the withdrawal on said
amended general route because of the ruling in the Miller case (supra),
for the reason that the ruling in that case was being again considered
by the Department upon the application of the company for a review
thereof; and (2) it was error to hold that if the allegations relative to
the occupancy of the Indian Enoch be true, they constitute such a claim
as would serve to exeept the land from the operation of the grant.

On May 19,1890, connsel for Spicer ¢f al. filed a motion to dismiss said
motion for review beeause the same did not sttbmit any new facts and
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was not supported by affidavits as required by rule 78 of Practice.
The motion for review is accompanied by the affidavit required by said
rule, and hence, so far as this point is concerned, the motion to dismiss
must be denied.

On May 24, 1890, oral argument was heard by the Department, at
which the railroad company and said Spicer et al. were represented by
counsel. At the same time also appeared counsel for James M.
Glover, W. H. Taylor, E. B. Hide, and A. A. Newberry, representing
their own interests and also “other residents and property-owners in
Spokane Falls, Washington,” and presented their petition duly veri-
fied and supported by affidavits, asking leave to intervene in support
of the motion to review and revoke said departmental decision. Their
motion to intervene was granted. The intervenors allege in said peti-
tion that the whole of said section 19 within the primary limits of said
grant to said company has been twice listed to the company, namely:
on May 18, 1884, and June 27, 1888 ; that there is no claim of record
for said land adverse to said company; that the city of Spokane Falls
was duly incorporated on or about November or December, 1881, and
includes within its corporate limits nearly all of said “section 19; that
all of the NE} of said section has been # surveyed and platted for town
purposes; ” that said petitioners or their grantors have purchased from
said ecompany in good faith and for a valuable consideration lots and
squares in said quarter section according to the plat of suryey of said
¢city and now hold title to the same; that the value of the property so
purchased, with the improvements thereon, “js reasonably worth at
least eight millions of dollars;” that the right of purchase from said
.gompany of a portion of the E4 of said NE, known as “ the disputed
tract,” has been the subject of litigation between said company and
one H. T. Cowley, pending which a number of persons have ¢squatted”
on a small portion of said tract and have built thereon rough board
dwellings; that many of those whose names are on said application for
a survey of said land are occupying said dwellings on said disputed
tract; that the statements made in said application for survey are false;
that the Indian Enoch never settled upon said NEZ of said section 19
with the purpose or “intention of acquiring title thereto under the In-
dian homestead law of the United States, nor in any other way;” that
said Indian has never abandoned his tribal relations, but has continu-
ously asserted the same, and as late as March 3, 1887, signed hisname,
as chief of the Middle Spokane tribe of Indians, to an agreement be-
tween said tribe and commissioners representing the United States,
wherein said Indians agreed to go to and remain upon the Joco or
Ceoeur d’Alene Indian reservation, and that said chief Enoch and two
other chiefs were to receive an annuity of $100 for ten years; that
prior to July, 1888, the right of said company to said NEZ% has
never been questioned, and that prior to that time said intervenors
and their grantors had placed upon the land improvements ¢ aggre-
gating in value several millions of dollars, consisting of stores, ware-
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houses, churches, schools, hotels and fine dwelling-houses;” that on
or about August 4, 1889, the most valuable part of said quarter section
and the improvements thereon were destroyed by fire, and the owners
thereof were actively engaged at the time of said departmental decision
in rebuilding the same; that the effect of said decision has been to cast
a cloud upon the title of said property so that confidence has been
shaken and capitalists have declined to make any further advances to
complete the improvements already begun, and that the growth and
prosperity of said city have been greatly hindered. Itis further al-
leged that should said order be continued, it will cause ¢ great loss of
- money and business prospects, unsettle values, cloud titles to property
which has been bought and sold for many years past under warranty
deeds, and which has been improved in good faith and at an enormous
outlay of money.” The intervenors therefore ask that said depart-
mental decision be revoked ; that said  application for survey be dis-
missed, and that such other relief be granted ¢ as in justice and equity
may. be right.” ' ) '

The aforesaid allegations are corroborated by the affidavits of Arthur
A. Newberry, W. H. Taylor, E. B, Hide, and James M. Glover. New-
berry swears to the location of said tract, the value of the improve-
ments placed thereon, and the destruction of the same by fire on August
4, 1889, and the efforts to rebuild the same, and that *the improve-
ments now upon said quarter section amount to more than four milliong
of dollars,” He also swears that upon this tract are located the pub-
lic school, the city gas-works, mauny churches, a five-story brick hotel
costing $300,000, many handsome dwelling-houses, and that within two
hundred feet of the north line of said quarter section are-located seven
national banks.” He further swears that the sechool district of Spokane
Falls has recently voted the issuance of $250,000 worth of bonds for
educational and other purposes;” that the sale of said bonds ¢ has
been rendered extremely difficult, if not impossible, and the improve-
ment and advancement of the general welfare of the city has been
greatly retarded ” because of the rendition of said departmental decis-
ion; that prior to said decision many of the applicants for survey were
occupying by sufferance rough cabins built upon a portion of the B
of the NE%, and the NEZ of the SEZ of said sec. 19; but that since said
departmental decision and ruling they have occupied the balance of the
NE} and other portions of said section 19, breaking enclosures and
oceupying ground which has been in the exclusive possession of said
Newberry and other owners for many years past ; that said Newberry
is the owner and in possession of a large amount of property situated
on said traet, which, prior to said departmental decision. was worth in
the market about $100,000, and on account of said decision has become
of no market value. Newberry’s affidavit is corroborated by W. H,
Taylor, B, B. Hide, and James M. Glover.

The intervenors also submit the record of the proceedings of the In-
dian council held at Spokane Falls on August 16 and 17, 1877, by
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inspector Watkins, in which said Enoch objected to being pushed * to
become 2 citizen ; ? also the record in the Indian office showing fhe
action of said Enoch, who was one of the Indians to sign the articles of
agreement made by the Commissioner of the United States with the
“chiefs, head men and other Indians of the Upper and Middle bands of
Spokane Indians” on March18, 1887. The nintharticle of said agreement
provides that *in consideration of the ages of chiefs Louis Spokane
Garry, Paul Sculhault, Antarkan, and Enoch, the United States agrees,
in addition to the other benefits herein provided, to pay to each of them
for ten years the sum of one hundred dollars per annum.” This agree-
ment is signed by ¢ Chief Enoch.” In addition, the affidavit of Hnoch
himself, dated May 19, 1890, in which he swears that prior to the year
1883, he settled, improved, and for twenty-four years continuously re-
sided upon the tract of land now within the limits of Spokane Falls,
‘Washington ; that during the spring of 1883 he sold said tract fo the .
Northern Pacific Railroad Company for $2,000; that he was advised at
that time to seleet another tract outside the reservation, which he did,
but, by so doing, he did not consider his tribal relations severed. He
also swears “I have not, nordo I intend to abandon my tribal relations.
I was present at Spokane Falls during the spring of 1887, and signed
articles of agreement made out and concluded at that place between
the commissioners appointed for that purpose and the Upper and Mid-
dle bands of Spokane Indians, and am to receive benefits as per article
nine of said agreement, when ratified by Congress, at which time I ex-
pect to be removed to the Coour d’Alene reservation.”

There is also filed the affidavit of Sidney D. Waters, who was the
United States Indian agent at the Colville ageney in ‘Washington dur-
ing 1883-84 and 85. Said Waters swears «{hat he is well acquainted
with Enoch Silliqguowya; that said Indian was one of the Indians be-
longing to the Colville agency during all the time said affiant was In-
dian agent of said ageney ; that said Indian has never severed his tri-
bal relations and has never adopted the habits and customs of the
white race, except as to dress.” Amother affiant, S. F. Sherwoods
swears that he has been for many years & government interpreter with
the Indians ; that he speaks the Spokane langauge, and has known
said Indian Enoch continuously since long prior to 187 2. He states
«T know him to be a Spokane Indian belonging to the Spokane Indian
tribe, and that he never severed his tribal relations. . . . I have
talked with him and he told me he had never severed his tribal relations
and never did anything inconsistant with his tribal relations, but al-
ways maintained them.” Amnother affiant, James Monaghan, swears
that he is a resident of Spokane Falls and has known Enoch since
1872; that he has no interestin this case except as a citizen of said city;
that . :

I know he attended the councils of the tribe and did everything that the other
Indians did indicating the maintenance of his tribal relations . . . He always
claimed to be a tribal Indian. . . . His settlement was like that of hundreds
of other Indians around Spokane Falls, and he never manifested any intention of

S
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&
taking up the land under the public land laws, to the best of my knowledge. .
Iknow for twenty-five years that Enoch is 2 well-known Indian, claimed to be such,
regarded assuch by his tribe and by the community in Spokane Falls, and differing
in no respect from the balance of his tribe, but tribal in every feature of his con-
duct.

H.T. Cowley swears that he (Cowley) is a citizen of the United
States, a resident of Spokane Falls since 1874, and first became ac-
quainted with Indian Enoch in the summer of 1674 ; that “ at the time
I first knew Enoch he belonged to the Spokane Indian tribe, and he
never in fact severed his tribal relations;” that there was an Indian
council held by A. C. Watkins, Special Commissioner of the Indian
Office, in 1877 ;. that “at that council Enoch attended and madea speech,
in which he declarea that the Spokane Indian tribe had been promised
and were entitled to an Indian reservation; . . . that they did not
wish nor intend to take lands in severalty.” Said Cowley further swears
¢1 was present at the settlement between Enoch and the Northern
Pacific Railroad Company. It was accomplished chiefly through the
efforts of the Commissioner of Indians Affairs and his correspondence
with Mr. Villard, then the president of the Northern Pacific Railroad
Company, and nothing could have been fairer or better understood.
< « . After Enoch made this settlement he immediately went down
on the Spokane River somewhere and took up some other land.” Still
another affiant, John A. Sims, swears that he is a resident of Spokane
Falls and that he has no interest in this case except that of a citizen of
said city ; that in September, 1872, he was appointed Indian agent to
the Colville, Spokane and other tribes of Indians in the then Territory
of Washington, and that as such agent he visited Spokane Falls and
became acquainted with said Indian Enoch. The affiant says :

Indian Enoch was then a member of the Spokane Indian tribe, and he, called upon
me, as Indian agent of the tribe, to settle a dispute between himself and a white man
by the name of Swift. . . . Iremained agent of these same Indians until Octo-
ber, 1883, During the time I was sueh agent I frequently saw Enoch, frequently
heard of him, knew that he attended the ecouncils of the tribe; that he never to my
knowledge did anything toward severing his tribal relations, but exercised his tribal
rights. Iknow he received supplies from the government as a tribal Indian, and is
80 registered.

The affiant further swears that when Enoch came to see him relative
to his negotiations with said company, the only claim of Enoch’s then
recognized was forimprovements and possession ; thataffiant told Enoch
he would do the best he could for him and communicated with the In-
dian Office relative to said proposed sale, but the Commissioner of In-
dian Affairs advised affiant to see Enoch and recommend a relinquish-
ment by him upon the payment by the company to him of the sum of
$2,000; that the money was paid by the company and Enoch executed
the relinquishment with a full knowledge of what he was doing; that
when Enoch signed the quit-claim deed he was fully satisfied with the
amount paid; that said conveyance was approved by said affiant asre-
quired by the regulations of the Department.
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On June 26, 1890, counsel for Spicer et. al. filed in the Department
another affidavit of said Enoch, dated June 13, same year, and also a
brief in answer to a brief of said company filed at the oral argument,
whieh, together with all the briefs filed and arguments made, have been
carefully considered. In his last affidavit, made before the local attor-
ney of Spicer et al., Enoch substantially denies the allegations made in
his former affidavit relative to his tribal relations, and swears, among
other things, that while he was living on said tracthe ¢ had abandoned
his tribe and was living separate and apart from them for the purpose
of getting title to said land from the government.” The said affidavits
of Enoch are so contradictory in themselves that they must be wholly
discarded in passing upon said motion. :

No action was taken by your office upon the application of Spicer et
al. asking for a sarvey of said traet or a hearing with reference to the
status thereof. Upon the allegations and affidavits presented by Spicer
¢t al. a prima facie case was made which clearly made it the duty of the
Department to order a hearing upon the same. But the affidavits and
record evidence submitted on the part of the intervenors, disregarding
the affidavits of Enoch, show conclusively that said Enoch has never
abandoned his tribal relations, and hence at no time has he been quali-
fied to make entry of said land under the homestead laws. Secretary
Cox to the Commissioner of the General Land Office (1 C. L. 0., 283);
Circular of April 1, 1870 (idem); Indian homestead act of March 3,
1875 (Sup. R. 8. U. 8., 167; 18 Stat., 420), and circular of March 25,
1875 (2 C. L. O., 493).

Since it appears that said Enoch has not abandoned his tribal rela-
tions, it necessarily follows he was not qualified to make settlement,
and his said occupancy of the land in dispute at the date of the definite
loeation of the road on October 4, 1880, did not serve to except the land
from the operation of the grant. Ramage v. Central Pacific R. R. (5 L.
D., 274); Southern Pacific R. R. ». Saunders (6 L. D., 98); Northern
Pacific R. R. v. Kerry (10 L. D., 290) ; Northern Pacific R. R. ». Rob-
erts (id., 427). _

Under the supervisory authority of the Department, said hearing
was ordered upon the showing presented by the ex parte affidavits of
the applicants who asked for a survey of said tract as a town-site, but
the record evidence and the affidavits submitted by the company and
the intervenors in support of said motion for review show without
doubt that said Enoch has never abandoned his tribal relations, and-
that if the new testimony had been before the Department when the
original and amended applications were considered, said hearing would
not have been ordered. It, therefore, now appears that there are-no
sufficient reasons for ordering a hearing before the local officers in this
case. :

This conclusion renders it unnecessary to consider the validity of
the withdrawal of February 21, 1872, upon the filing of the alleged map -
of general route.
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Said decision of April 12, 1890, directing that a hearing be had, is
accordingly revoked, and sald applications for a survey of said traet
are hereby dismissed.

DESERT LAND ENTRY—FINAL PROOF—RECLAMATION.
LEE v». ALDERSON.

The intervention of an adverse elaim defeats the right to perfect an entry, where
.proof of reclamation is not made within the statutory period.
Proof of reclamation should not only show that water has been brought upon the
land, but also what proportion of each legal sub-division has been irrigated.
First Assistant Secretary Chandler to the Commissioner of the General
Land Office, July 18, 1890,

I have considered the appeal of William W, Alderson from your
office decision of October 26, 1888, wherein you hold for cancellation his
desert land entry No.59, for Sec. 20, T. 2 8., R. 6 E., Bozeman, Montana.

On May 13, 1881, he filed in the local office his declaration of in-
tention to reclaim said tract under the provisions of the acts of Con-
gress approved March 3, 1877 (19 Stat., 377), and on the same day paid
the twenty-five cents an acre therefor, amounting to $160, and obtained
the usual certificate from the local officers. At the expiration of the
three years allowed him within which to reclaim the land, namely, on
May 13. 1884, Daniel Lee filed his declaration to reclaim the same tract,
accompanied by the usual affidavits of the desert character of the land,
and at the same time tendered the first payment of twenty-five cents
per acre,

This application was rejected by the loeai officers, for the reason
that the tract was covered by Alderson’s entry of May 12, 1881.

On May 16, 1884, Lee filed his affidavit of contest against Alderson’s
entry, charging that he ¢ has not complied with the desert land act in
any way since making said entry ; and that said traect is not and has
not been irrigated or reclaimed or cultivated by said party as required
by law.”

In pursuance of instructions from your office, a hearing was duly had
on Lee’s averments against said entry, and the local officers on Angust
12, 1886, recommended the cancellation of the entry, basing their opin-
ion on  the impossibility of claimant’s obtaining water?” to irrigate the
tract ; and by your said office decision you affirm the same, because the
evidence sustains the charge that ¢“said Alderson has not complied
with the desert land act and that said traect had not been irrigated or
reclaimed or cultivated as required by law.” From this judgment
Alderson appeals, charging that you erred :

I. In holding that it was necessary for Alderson to cultivate the land in order to
reclaim the same by bringing water thereon.

IL. In finding and holding that said land had not been irrigated. .

III. In holding (impliedly) that it is necessary to irrigate the whole tract in order
-to reclaim it by earrying water thereon.

IV. The decision is contrary to the law and the evide:ce.
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Alderson never submitted his final proof until June 23, 1884, forty
days after his three years had expired. In the meantime Lee had ap--
plied to enter the land and filed his affidavit of contest. Alderson offers
his excuse by saying that he was prepared to offer proof on May 3, 1884,
but was restrained from so doing on the information obtained from the
register that ¢ results of reclamation by the production of crops,” had
to be shown, and that he could not show such results y but that he
learned soon thereafter that such proof was not necessary when he sub-
mitted his proof. ‘

Rule 30 of the rules established for the submission of cases to the
board of equitable adjudication (6 L. D., 800), provides as follows :

All desert land entries in whieh neither the reclamation nor the proof and payment
were made within three years from the date of entry, but where the entryman was
duly qualified, the land properly subject to entry under the statute, the legal re-
quirements as to reclamation complied with, and the failure to do so in time was the
result of ignoranece, accident or'mistake, or of obstacles which he counld not control,
and where there is no adverse claim.

Alderson never began the construction of his ditch until November,
1883, about five months before the time for making his proof would ex-
pire ; he says ¢ unexpected financial reverses » prevented his construet-
ing his diteh sooner ; but this could not excuse his laches in failing to
submit proof of reclamation in time, especially when there was an ad-
verse claimant,. ‘

The evidence of claimant shows that he constructed & diteh from Lime
Kiln Creek to a point about one half mile south of the south line of the
tract. This ditch was about three miles long and about twenty-six
inches at the bottom, near three feet at top and about twelve inches
deep. It intersected a ¢ coulee” or dry creek, a few feet wide, which
led on to the land, thente through the section. He claims that this
¢ coulee” enters the land at the highest or near the highest place and
that water ean be taken from it to all parts of the land ; that water was
running through this ditch and into the ¢ coulee ” and on to the land
May 1, 1883. ~ -

1t is contended that this result having been accomplished that the
land is reclaimed ¢ by condueting water upon the same.” Hesays from
this diteh water can be distributed over and through all of the soil; that
if necessary he will build a reservoir on the “coulee” to distribute the
water. That this diteh will enable him to irrigate the land.

This may all be true, but the carrying of water to the land, and even
through the land without showing the presence of lateral ditches and
water therein through the several smallest legal subdivisions, is not
sufficient to show the reclamation of the land within the meaning of
the statute. »

The question is not what may be done; but the proof must show what
has been done to reclaim the land. The evidence fails to show that
this tract was reclaimed, although it does show that water was brought
to it. : :
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The proof must show what proportion of each legal subdivision has
beenirrigated. Adam Schindler (7 L. D., 253 ); Wm. Holland, 6 L. D., 38.
. Your said office decision is affirmed.

RESERVATION—DEPARTMENTAY AUTHORITY.

GEORGE HERRING.

A reservation of public land for a proper purpose made by the local office, on the
request of the surveyor-general, if unrevoked, may be considered as having been
approved by the Department, hence made by competent authority and the land
included therein not subject to entry.

Secretary Noble to the Commissioner of the General Land Office, July 19,
1890.

By letter dated January 7, 1880, the surveyor-general of California
requested the local officers at Visalia to suspend ¢ from entry and sale’”
sections 5, 6, 7T and 8 in T. 14 S,, R, 28 E., M, D. M., for the reason that
they ¢ are covered by trees of the sequoia gigantia variety, some of which
are reported to be forty feet in diameter and from three hundred to four
hundred feet high, constituting a remarkable and rare curiosity which
should be preserved.”

The said letter also set out ¢ that the tracts named being exeeptional
in character will be made the subject of a report to the Department with
a view of bringing the matter to the attention of Congress.

By letter dated June 1, 1880, the surveyor general, stating that his
information had been erroneous, directed the local office, for the reasons
stated, to so suspend in lieu of the sections described, section 31, of T.
13 8., and also (at the suggestion of the local office) sections 5 and 6 of
T. 14 8., and range aforesaid.

+On June 17, 1887, George Herring filed an application to enter the
NW, 1 of SW. 1, N, 4 of SE. 1 and NE. 1 of SW. { of said section 6,

under the provisions of the act of June 3, 1878 (20 Stats., 89).

" This application with the proof submitted September 15, 1887, in sup-
port thereof was rejected, by reason of said suspension.

From this action Herring took no appeal.

On March 1, 1888, Herring again made application to enter in like
manner the said land and on May 31st following, presented proofs in
support thereof.

On the date last mentioned the local office rejected said proof for the
reason that Herring’s said application ¢ was not in the form required
by the act of June 3, 1878.”

Herring appealed.

Thereupon on February 29, 1889, your office found that his rights
had not been affected by his previous application. By the same decis-
ion, however, your office held ¢ that the presence upon the land of
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growing mammoth trees renders it exceptional in character” and there-
fore not subject to entry under the act referred to and affirmed the
action below.

Herring again appeals.

Along with his appeal from the local office Herring filed an affidavit
made June 21, 1888 (not corroborated) wherein he avers that on Sep-
tember 15, 1887, he offered proof at the local office in support of his ap-
plication made in June preceding, that upou the rejection of such proof
he employed a land lawyer in Visalia to take an appeal to your office
that some time after, the said lawyer “ became ill and died,” that there-
after he had no notice or information that said appeal had not been
taken ¢ until the lapse of many weeks.”

The reservation requested by the surveyor-general in 1880, has'so far
as the record discloses not been revoked. The said reservation may,
for the purposes of this case be therefore considered as having been ap-
proved by this Department and consequently, in contemplation of law,
as having been made by the President whe ¢ speaks and acts through
the heads of the several departments in relation to subjects which ap-
pertain to their respective duties.” Wolsey ». Chapman (101 U. 8.,
755). See also Graham ». Southern Pacific R. R. Co. (5 L. D, 332).

There is no statute giving a general authority to the President to-
reserve lands. But the right of the President to put public lands in
reservation so that all questions in reference to them might be properly
considered, has always been maintained by the courts.

In the case of Grisar ». MeDowell (6 Wall.r363, 381) the supreme
court said that ¢ from an early period in the history of the government
it has been the practice of the President to order, from time to time, as
the exigencies of the public service required, parcels of land belonging
to the United States to be reserved from sale and set apart for publie
uses.”

The trees referred to have been, as stated, correctly described by the -
surveyor-general as constituting a ¢remarkable and rare curiosity
which should be preserved.” To that end, the lands containing them
were withdrawn from sale and entry so that all questions in regard to
them could be properly considered.

Being thus placed in reservation by competent authority and for a
sufficient reason it was “not in the power of a party to acquire rights
by treating such reservation as of no effect.” See opinion of attorney-
general Devens in the matter of the Southern Pacific Railroad grant
'(16 Op. 80) and cases cited.

The reservation referred to being in existence at the time of Her-
ring’s application, I must find in accordance with the views herem
expressed that the same has been properly denied.

This disposition of the case renders it unnecessary for me to discuss.
the other matters that are presented by this appeal.

The decision appealed from is affirmed.
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OSAGE LAND—FILING~FINAL PROOF.
Boyp o. SMITH,

‘Where two claimants for Osage land are each in defsult as to filing within the pre-

seribed period the superior right must be accorded to the one who makes the first

" filing, subject only to defeat in case of failure to submit final proof within six
months after such filing.

First Assistant Secretary Ohandler to the Commissioner of the General
Land Office, July 18, 1890,

August 18,1886, F. W. Boyd made Osage declaratory statement No.
5252, alleging settlement in October, 1881, for lot 6, Sec. 26, T. 26 S.,
R. 25 W.,, Garden City, Kansas.

August 28, 1886, Kate Smith filed Osage declaratory statement No.
5293 for the same land, alleging setflement March 1, 1886.

Smith offered final proof January 22, 1837, and Boyd January 24,
1887. The local officers rejected Smith’s offered proof, and accepted
that of Boyd, on the ground of prior settlement by Boyd.

Smith appealed to your office, and on January 17, 1889, your office
affirmed the action of the local officers, from which decision Smith now
appeals to this Department.

Both claimants have satisfactorily shown complianee with law as to
residence, improvements and eultivation.

The point relied upon by Smith for reversal is, that in the original act
of Congress providing for the sale of the Osage lands payment was re-

- quired to be made within one year of settlement, and that Boyd not
having offered final proof and payment until several years after settle-
ment, had forfeited his rights thereunder, and Smith having made her
final proof and tendered payment within the year, should prevail over
the claim of Boyd.

In the case of Hessong ». Burgan (9 L. D., 353), it is held that under
the act of Congressof May 28, 1880 (21 Stat., 143), and the departmental
regulations in reference to the same, filing must be made within three
months from settlement, and final proof and payment within six months
after the filing, Neither Smith nor Boyd filed within three months of

" settlement, and the fact that Smith’s settlement antedated her filing
but five months, while Boyd’s was five years before filing, can give
Smith no preference over Boyd, as both were in default, and Boyd’s
filing having been made prior to that of Smith he thereby acquired
priority over Smith, which could only be defeated by failure to make
final proof within six months thereafter, and as he made such proof
January 24, 1887, within the prescribed time, his claim must prevail,
and the fact that Smith’s proof was offered within a year of settlement,
while Boyd’s was not, can have no bearing in the ease, as both were in
pari delicto as to filing. Had Smith alleged and shown settlement
within three months of filing her declaratory statement, she would have

N



DECISIONS RELATING TO THE PUBLIC LANDS. 63

had priority over Boyd, because she would thereby have complied
with the regulation as to filing, which has the force and effect of law
{see case above cited).

The act of May 28, 1880 (21 Stat., 143), in effect, modifies the provis-
ion of the law of Ma,y 9, 1872 (17 Stat 90), requiring payment within
one year of date of settlement, which counsel for appellant seem to rely
upon.

" The decision of your office is affirmed, and Smith’s declaratory state-
ment 5293 is canceled.

[y PRE-EMPTION ENTRY—SETTLEMENT.
QHIO OREEK ANTHRACITE COAL Co. ». HINDS.

One who enters upon land as the representative of another, and remains thereon in
such capacity, is not a settler within the meaning of the pre-emption law.

Pirst Assistant Secretary Chandler to the Commissioner of the General
Land Office, July 18, 1890,

On May 27, 1887, William Hinds filed pre-emption declaratory state-
ment alleging settlement February 11, 1885, upon the K. § of the SW. ¢,
Sec. 26, and E. 3 of the NW. 1, Sec. 35, T. 14 8., R. 87 W., Gunnison,
Colorado. ’

In pursuance of his published notice of intention he submitted proof
in support of his entry at the local office on November 9, 1887. W. L,
Yule, President of the Ohio Oreek Anthracite Coal Company, filed affi-
" davit of protest against the acceptance of said proof. Both parties ap-
peared by counsel.

Separate motions were made by claimant’s attorney to dismiss the said
protest for failure to specifically set forth the charges and ¢ for the rea-
son that there are no corroborating affidavits.” These motions were
denied November 14, 1887. :

Thereupon the hearing was proceeded with upon different days until
November 24, 1887, when the case closed.

"Upon the ev1dence submitted, the local officers recommended the ac-
ceptance of the elaimant’s proof and the approval of his entry. The
company appealed from this judgment and your office, on March 29,
1889, reversed this decision and sustained the contest and rejected
Hind’s proof. From this order he appeals.

From an examination of the record it appears that at some time prior
to October 1883, the land in question with some four thousand acres of
adjoining coal land, had been purchased from a party having color of
title by the Mt. Carbon Anthracite Coal company of which said Ohio
Creek Company is the suecessor. At the time of such purchase there
were three or four houses on the land, one of which had previously been
used as a hotel.



w

64 DECISIONS RELATING TO THE PUBLIC LANDS.

In August, 1883, one W. L. Hinds, the claimant’s son, occupied a
dwelling-house on the land as superintendent of the Mt. Carbon Com-
pany, where in October following he was joined by the claimant, a di-
rector in said company, who came from New York in its interest.

The property of the Mount Carbon Company was subsequently sold

_and ultimately conveyed to its said sucecessor.

In the course of such re-organization, the claimant having obtained
a judgment against the Mt. OCarbon Company, bought its certain
personal property at the resnlting sheriff’s sale in Gunnison County,
and afterwards transferred his interest therein to the said new company
for forty shares of its stock.

The claimant, who became a director in the Ohio Creek Company,
continued to occupy the said dwelling-house until the time of trial. His
son became the superintendent of the last-named company, and remained
on the land until June 1, 1887, when he resigned.

The elaimant averred in his proof that he made *settlement” on the
land in October, 1883. He testified that he first thought of pre-empting
the same in February, 18835, ¢ the day of the sheriff’s sale.” He further
states that from the latter date until June, 1887, his “board” and
that of his son, had been paid by the said Ohio Creek company.

The improvements on the land valued as high as $8000, were all made
or at least paid for by the said Ohio Creek company, with the exception
possibly, of about one-eighth of an acre cultivated and some fencing,
sage brush and hay cutting by the claimant.

‘Within a few days after his filing, the claimant submitted to the said

"Ohio COreek Company a proposition in writing whereby he offered to
"« gxecute a quit claim of all my (his) rights, title and interest in and

to any and all the improvements situate on the ” tracts heretofore de-
seribed.

The attorney, who drew said wfiting testifies that the claimant had
given the description therein contained from memory and that the
said proposition referred solely to the adjoining coal land and not to
the traet involved. '

The claimant, however, states in said writing that he hoped said
proposition would be accepted as he incurred great trouble and ex-
pense in moving from New York and that *to move again will entail
like trouble and expense.”

That the claimant went on the land and, during at least the greater
part of the time covered by his proof, remained thereon simply as the
representative of the companies named and not with the intention of
acquiring the same under the pre-emption laws, is, I think, clear.

. Consequently he can not be said to have been a settler thereon with-
in the meaning of the pre-emptionlaw. Griffin ». Pettigrew (10 L. D.,

“510). ‘

Moreover his said offer to sell out to the protestant eompany tends
strongly to impeach the integrity of his filing.
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The action (')f your office in rejecting the claimant’s proof is, in view
of the foregoing, hereby affirmed.
" The claim of the said Ohio Creek company te the landinvolved is not
presented by this record, and no ruling is.made in regard thereto.

HOMESTEAD CONTEST—ATTORNEY-APPEAL-RELINQUISHMENT.

PIixE ». ATKINSON,

An attorney who advances money for the prosecution of a contest does not secure
thereby such an interest in the case as will entitle him to an appeal in the event
the contest is dismissed.

“The preference right of a contestant is not defeated by a relinguishment, accompanied
with an application to enter, filed after the initiation of the contest.

Pirst Assistant Secretary Chandler to the Commissioner of the General
Land Office, July 18, 1890.

I have considered the case of John C. Pike ». William S. Atkinson, ,
.on appeal by the former from your decision of December 4, 1888, dis-
missing his contest against the homestead claim of -Atkinson and allow-
ing the homestead entry of Daniel Sullivan to stand, for the 8.3 NE.}
and 8.4 NW. 1 of See. 30, T. 12, R. 156 W.,, Grand Island Nebraska,
land district.

The faets are as. follows:

On March 9, 1885, Atkinson made homestead entry for this land, and
.on March 12, 1886, one James Hunter filed affidavit of contest against
the same. Hearing was set for May 3, 1886. On March 27th, same
year Atkinson executed a relinquishment and gave it to one Roe, attor.
ney for Hunter. The testimony in the contest case was taken on May
23rd, and the case was taken under advisement by the local officers.
On J ane 2, 1886, Pike filed afiidavit of contest against the said entry,
-alleging abandonment and that the Hunter contest was a collusion
between Atkinson and Hunter, and Hunter’s attorney (Roe), and that
it was for speculation. The hearing of this contést was set for August
23, 1886, July 1, 1886, Hunter withdrew from his contest and the
same was dismissed. On November 10, 1886, the day to which Pike’s
contest had been continued, he appeared with counsel and Atkinson
being in default, Roe appeared and moved the local officers to postpone
the hearing until the final disposition of his, Roe’s, appeal from their
refusal to re-instate the Hunter contest. This motion was overruled

- and the testimony was heard and the case was passed for decision.

On February 21,1887, Daniel Sullivan filed the relinquishment of
Atkinson and filed application for homestead entry for the land, This
was filed subject to the rights of contestant, John C. Pike. On March
2, 1887, the local officers decided the contest in favor of Pike and
-allowed him thirty days ¢ preference right of entry,” Sullivan’s entry to
be canceled if Pike should make application to enter.

2497—vor 11—b

.
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" From this decision Sullivan appealed and your office on December 4,

: 1888 held that there was no sufficient ground for awarding the pref-
erence right of entry to Pike, and dismissed his contest and allowed

Sullivan’s entry to stand intact. From which deecision Pike appealed.

Your decision states the testimony sufficiently full and complete.

Although Roe as attorney for Hunter, had expended some money for
his client, yet he has no such interest in the case as will entitle him:
to an appeal, hence the local office did not err in overraling his motion to-
postpone the hearing until his attempted appeal should be heard.

Roe was evidently holding the relinquishment of Atkinson for speeu-
lation.

‘While it is true that the contest of Pike was not the cause of the relin-
quishment by Atkinson, yet it is apparent that the filing of said relin-
quishment in the local office was the result of the contest, as at the
hearing in November evidence had been submitted which must have-
resulted in the cancellation of the entry, and the only opportunity
that Roe had of obtaining any money for said relinquishment was to sell
the same and file it and procure the cancellation of the entry before it
was canceled on the evidence submitted at the hearing. The cancella-
tion thus being the resnlt of the contest by Pike, he must have a pref-
erence right of entry, and the entry of Sullivan must be canceled should.
Pike still assert his right.

Your decision is therefore reversed.

PRE-EMPTION FINAL PROOF—_PAYMENT—PROOF OF NON-ALITENA-
TION.

JOHN J. SUHNEIDER.

Delayin making payment for the land will not defeata pre-emption entry allowed prior:
to the regulations requiring proof and payment to be made at the same time,
Where the final proof is not made before the local office, and the delay in making pay--
ment is fairly explained, additional proof of non- a,henatlon is not required, if it;
appears that the entryman had complied with the law up to the date of final

proof, and had not then sold or agreed to sell the Iand.

First Assistant Secretary Chandler to the Commissioner of the General’

Land Office, July 18, 1890,
Y

On March 31, 1883, J Ohn J. Schneider made pre-emption cash entry
for the S, 4 of the NE +and 8.  of the NW. 1, See. 13, T. 136 N., R..
58 W., Fargo, Dakota.

In hlb declaratory statement filed. Aprll 15, 1881, the land was erro-
neously described as the S. 4 of the NE. £ and N, -} of the SE. 4 of the
section named. Attention having been ecalled to such error by your
office, his application to amend said filing was allowed by your office-
letter of January 11, 1886.

He made proof bef‘ore the deputy elerk of the distriet court for Ran--
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som county on January 13, 1883, showing that he is a married man and
that be had continuously resided upon the land from April 11, 1881, to
the date of his proof and that his improvements consist of a log house
twelve by fourteen feet, stable, well, five acres broken and cropped in
1882, valued at $300.

On January 15,1886, your office suspended the said entry ‘*011 aceount
of insufficient proof, the pre-emption affidavit on file with the case not
covering the date of entry ” and required the claimant to furnish ¢“said
affidavit without delay.”

The local office on July 23, 1887, reported that the entryman had, De-
cember 31, 1886, been notified of the foregoing and that ‘* no action had
been taken.”

Thereupon your office, December 14, 1887, directed the local office to
« advise the party that in lieu of the pre-emption affidavit required by
said letter, he will be allowed to furnish an affidavit of continued resi:
dence on and non-alienation of, the land down to date of entry, March
31, 1883, proof having been made before the clerk of the court on Janu-
ary 13, 1883.”

The notice of this requlrement was sent the entryman January 7,
1888, by registered letter, which was returned uncalled for.

From the said decision of December 14, 1887, I, T. Day, who swears
that he is the owner of the lan:! in question and that the whereabouts
of the entryman, who ¢ neglects and refuses” to comply with the said
requirement, are unknown and cannot be ascertained, has appealed to

" this Department.

The affidavit of the entryman’s attorney, dated March 13, 1883, sets
out that the delay in forwarding the testimony of the entryman and )
witnesses to the local office was caused by * impossibility of obtaining
the funds with which to make final payment for said traet at an earlier
date.”

The entryman’s proof was made prior to the circular of November 18,
1884, (3 L. D., 188), whereby pre-emption claimants were required to
make proof and payment at the.same time,

Consequently the delay in making payment for the land should not
be permitted to affect the entry involved. R. M. Barbour (9 L. D., 615).

The entryman’s proof shows a substantial compliance with the law
and his pre-emption affidavit thereto attached sets out that he had
neither sold nor agreed to sell the land. .

Consequently, the entryman’s proof having been made before an offi-
cer other than the register or receiver, and the delay in payment hav-
ing been fairly explained, the case at bar is, clearly governed by the
rule laid down in the case of Charles Lehman (8 L. D., 486), wherein
the Department has held that if the pre-emptor has in fact complied
with the law up to the time of making proof and ean at that time truth-
fully make the requisite affidavit, a sale thereafter without such affida-
vit having been made, and prior to the issuance of final certificate, will
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not of necessity defeat the right to a patent. See also Grigsby . Smith
(9 L. D., 98) and cases cited.

The record does not show whether or not the entryman between the
date of his proof (January 13, 1883) and the issue of his final certificate
(March 31, 1883), had alienated the land.

But under the authority cited, I must find from the record before me,
that such alienation would have been immaterial. I can, therefore, see
no reason for disturbing the entry in question.

The decision appealed from is accordingly reversed.

OKLAHOMA TOWN SITES—-COMMUTED HOMESTEAD.

CIRCULAR.

Regulations to be observed in the erecution of the provisions of the second proviso of the
twenty-second section of the ‘‘ act to provide a temporary government for the Territory of
Oklakoma,” etc., approved May 2, 1890,

DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,
Washington, D. C., July 18, 1890.

To the Registers and Receivers of the U. §. Land Offices, Oklahoma Ter-
ritory.

GENTLEMEN: All applications to commute homestead entries, or
portions thereof, to cash enfries, at the rate of ten dollars per acre, for
the purpose named in the twenty-second section of the act above cited,
will be made through your respective offices and addressed to the Hon.
Secretary of the Interior, in accordance with the following regulations :

1. Entries under said section must be made according to the legal
subdivisions of the land, and uo application for a less quantity than is
embraced in a legal subdivision or for land involved in any contest, will
be received by you.

" 2. A party desiring to found a city or town upon land embraced in °
his homestead should present his application (form 4001) at the local
land office of the distriet in which his land is situated, and, if his appli-
cation and the status of his homestead entry are found to be in accord
with the foregoing requirements, you will so advise him and allow him
two months within which to prepare and file with you triplicate plats
of the survey of the land applied for, duly verified by the vaths of him- -
‘self and the surveyor.

3. Such plats must state the name of the city or town, describe the
exterior boundaries thereof according to the lines of public surveys, ex-
hibit the streets, squares, blocks, lots ,and alleys, and must specifically
set forth the size of the same, with measurements and area of each mu-
- nicipal subdivision ; and, if the survey was made subsequent to May
2, 1890, the plats must also show that the provisions of the first proviso
of the section of the act under consideration have been complied with,
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viz: the setting apart of ¢ reservations for parks (of substantially
equal area if more than one park) and for schools and other public pur-
poses, embracing in the aggregate not less than ten nor more than
twenty acres.” ‘
4, Upon receipt of the plats yon will transmit the same to this office,
- for examination and the approval of the Secretary of the Interior, to-
gether with the application to make entry and your joint report as to the
status of the land applied for. Should the plats be approved, one of
them will be retained in this office and the other two returned to you
with directions to notify the applicant of their approval and that he
will be allowed three months within which to make the proof herein-
after prescribed and to perfect his entry of the legal subdivision, or
subdivisions, applied for, exclusive of the portions reserved for parks,
schools and other public purposes (which are to be patented, as a gift
to the town when organized as a municipality, for the specifie purposes
for which they were reserved), by tendering the purchase price of that
portion of the land actually entered. One of the approved plats re-
turned to you will be retained in your office and the other delivered to
the applicant to be placed on record and file in the office of the recorder -
of the county in which the town is situated.

5. Notice of intention to make cash entry as above contemplated,
shall be the same in all respects as is required of a claimantin making
final homestead proof, and the entry when made will be given the cur-
rent number of the series of commuted or cash entries provided for in
the twenty-first section of the above cited territorial act. Proof in ae-
cordance with the published notice, consisting of the testimony of the

- elaimant and two witnesses, must be furnished relating——
1st. To the strict observance of the warning contained in the Presi-
dent’s proclamation of March 23, 1889, if the land applied for is within
that portion of the Territory of Oklahoma opened to settlement thereby.
Should the 1and be located in a portion of the Territory which may here-
after become open to settlement by operation of law or a proclamation
of the President, it will be necessary for the claimant to show that he
has strietly observed the spirit and létter of the provisions under which
settlement in said portion became permissible.
2nd. The claimant’s citizenship, and gqualifications in all other re-
spects, as a homesteader, the same as in making final homestead or com-
muted proof under the aect relating to the Seminole lands, approved
March 2, 1889, and the territorial act admendatory thereof, approved
May 2, 1890.
3rd. Due compliance with all the requirements of the homestead law,
" by the claimant, up to the date of commuting to cash entry.

4th. The foregoing to be accompanied by the usual proof of notice by
publication, together with the certificate of the register and rbceiver
showing that the duplicate homestead receipt has been. presented to
themn and canceled in respecs to the land purchased for townsite pur-

1
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poses, and the certificate of the county recorder to the effect that a plat
of the town, bearing the approval of the-Secretary of the Interior, has
been made of record and placed on file in his office.

6. After notice has been given an applicant that thishomestead is free
from contests, and is not in conflict with any other entry, and pending
the preparation and approval of the town plats, you will neither accept
any atfiavit of contest nor order any hearing involving the land applied
for ; and after the approval of the plats, no contest initiated as such and
looking to the defeat of the proposed cash entry, will be entertained by
this office.

7. Parties appearing at the time and place of making proof and pro-
testing against the allowance of the cash entry, simply as objectors or
friends of the government, will be heard, permitted to cross-examine
the claimant and his witnesses without additional cost to the claimant,
and their complaints and thefacts developed will be duly considered by
you, and such action taken as you may deem proper, except that you
will order no hearing in any such case. Should a protestant desire to
carry his action into a contest, between which proceedings there exists
a clear distinetion (see MeUracken v. Porter, 3 L. D., 399, and Martin ».
Barker, 6 L. D., 763), he will be required to file with you a sworn and
corroborated statement of his grounds of action, and that the contest is
. not initiated for the purpose of harassing the claimant and extorting
money from him under a compromise, but in good faith to prosecute
the same to a final determination, which statement you will transmit
with the claimant’s proof, and if the allegations therein contained are
~ considered sufficient by this office to warrant the ordering of a hearing,
you will be so advised and a hearing will be ordered upon compliance
by the contestant with the condition that he shall deposit with you a
sufficient sum to cover the costs thereof.

8. Notice of youractions or decisions in all matters aﬁectmg an entry,
or an application to enter, under the foregoing instructions, and the
proof thereof, shall be the same as in ordinary cases; and any person
feeling aggrieved by your judgment in sueh matters may, within ten
days from receipt of notice thereof, appeal to this office. Within the
time for filing an appeal, the appellant shall serve a copy of the same
on the appellee who will be allowed ten days from such service within
which to file his brief and argument. Appeals from the conclusions of
this office lie to the Secretary of the Interior, subject to the foregoing
restrictions as to time, the same as in other matters of llke character.

Respectfully,
Lewis A. GROFF,
Commissioner.
Approved,
JoEN W. NOBLE,
Seeretary.
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HOMESTEAD CONTEST -~ CITIZENSHIP—EVIDENCE-ATTORNEYS.
KIRKPATRICK v. BRINKMAN.

A contest against a homestead'entry on the ground that the entryman is not a cifi-
zen must fail if declaration of intertion to become a citizen is filed prior to the
initiation of suit.

A stipulation as to matters of evidence to be considered on the trial is within the prov-
inee of attorneys of record, and such action is bindjing upon the parties, in the
absence of misconduct on the part of the prevailing party.

- First Assistant Seevetary Chandler to the Commissioner of the General

Land Office, July 21, 1890,

Sophia Brinkman, November 28, 1882, made homestead entry No.
10,066 for the SE. 1 of Sec.27, T. 5 N,, R. 24 W, 6th P. M., Blooming-
ton, Nebraska. On June 18, 1886, Elias T. Kirkpatrick filed affidavit
of contest, alleging that said Sophia Brinkman was not a citizen of the
United States at the date of her entry, and also that she had not com-
plied with the law in relation to settlement and residence. Hearing
was set for August 6th, before the local office.

A. J. McPeak, a notary public, was appointed by the register and
receiver to take depositions of witnesses as to the allegations involved
in the affidavit of contest, at his office in Arapahoe, Nebraska, J u]y 30,
1856.

On said last date the parties appeared at the office of McPeak, at-
tended by counsel, and a stipulation was signed by F. B. Taylor, at-
torney for contestant, and Sheppard and Black, attorneys for contestee,
by which eontestant withdrew all objections as to the sufficiency of
residence, cultivation, etc., leaving only for the consideration of the
local officers the allegation of non-citizenship.

The stipulation covers five pages of foolseap, but for the purposes of
this case it is only necessary to note one clause thereof, namely:

That on the 7th day of June, 1886, contestee appeared before said distriet court, it
being the first day of the first terwe of said court after contestee had learned she was
mot a citizen of the United States, and made application to be naturalized. Con-
testee was at that time informed by the judge of said court that all she could do was
to declare her intention to become a citizen of the United States, which she then and
there did.

A copy of said declaration, duly authenticated, is also filed with the
papers in the case.

In view of this stipulation, the local officers recommended the
dismissal of the contest. Kirkpatrick appealed to your office, and on
December 5, 1888, your office affirmed the action of the register and
receiver, and the contestant now appeals from sald decision to this’
Department.

Tt will bé noticed that claimant’s declaration of intention to become a
citizen preceded by nearly two weeks the filing of the affidavit of con-
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test, and as it is clear from the stipulation that-claimant at the time of
making her entry honestly believed that she was a citizen (she having
been informed by her husband in his life-time that he was a Union
soldier) and her declaration having been made prior to the initiation of
the contest by Kirkpatrick removed the disability of alienage that ex-
isted at the time of making her entry (6 L. D., 485 ; 4 L. D., 564; 3 L.D.,
462 2 L.D., 627).

- Since the decision of your office dismissing the contest, contestant
has employed another lawyer, Taylor having left the country, and now
for the first time the point is raised, that Taylor ¢sold out” his client
when he signed the stipulation. That contestant did not intend nor an-
thorize his attorney to waive the question of residence and culuvamon,
and asks that he may show lack of residence, ete.

The argument of contestant’s last counsel consists largely of uncalled
for villification and abuse of opposing counsel, and abounds in vituper-
ation to such an extent as to be in bad taste and certainly does not add
strength to an argument. If Mr. Kirkpatrick employed a dishonest at-
torney, that is not the fanlt of the entryman unless it can be shown
that she corrupted him or was a party thereto, and she should not be
made to smart for the conduct of opposing counsel. The client is ordi-
narily bound by the admissions of his attorney and a stipulation as to-
matters of evidence to be considered in the trial of the case is pecu-
liarly-within the province of attorneys of record, and their action therein
is binding upon their clients unless the prevailing party is guilty of
misconduet. And inasmuch as the question of residence and cultiva-
tion will necessarily be considered when claimant offers her final proof,
and the contestant will then have the opportunity to offer any rebutting
evidence he may have, I do not now deem it necessary to cpen the
case for that purpose.

The decision of your office in dismissing the coutest is therefore af-
firmed.

HOMESTEAD AND PRE-EMPTION—~CONFLICTING SETTLEMENT RIGHTS
CLARK v. MARTIN.

One who occupies land as the tenant of another may, on the termination of the ten-
ancy, make a legal settlement on said land, by remaining thereon with the in-
tention of making the same a home to the exclusion of one elsewhere.

The extent of the pre-emption right is limited to the land actually included withim
the settlement of the pre-emptor.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, July 21, 1890.

I hwve considered the case of Samuel Clark ». George C.. Martin on
appeal by the former from your office decision of January 31, 1889, can-
celling his pre-emption filing number 1334, and accepting the final
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proof of said Martin for.the SW.  of NE. }; SE. ; of NW. {, NE. § of
SW. & and NW. 1 of SE. % of section 28, T. 22 5., R. 20 E., Gainesville,.
Florlda, Janid district. The facts are these:

On February 12, 1885, Martin made a homestead entry for said land!
and on March 10, same year, Clark filed a pre-emption declaratory
statement for same land, allegmg settlement February 10, 1885. '

On September 10, 1885, Martin submitted commutation proof; Clark.
appeared and offered adverse testimony and on October 13, following,
Clark submitted pre-emption final proof and Martin appeared and
offered adverse testimony.

The matter was referred to your office, and a hearing was orderedz
which was had December 17, 1886, and the local officers held Clark’s.
declaratory statement for cancellation and accepted the commutation
proof of Martin.

From this deciston Clark appealed and your office decision of January-
31, 1859, affirmed said decision from which he again appealed.

The testimony shows: That Samuel Clark was a freedman over sixty
years of age at time of hearing; that in 1866 he settled upon the SE. of
NW. 1apd SW. 1 of NE. 1 of said section 28, and built a house, cleared,
fenced and cultivated a small parcel of said land ; subsequently he made:
additions thereto until he had some thirty acres cleared and fenced. He:
built some out-buildings and planted orauge, baunana, grape-fruit, and.
other valuable trees thereon. In 1868 he attempted to make a home-
stead entry for this land but by mistake entered the NE. ; SW. } and
NW. 1 of SE. 1 of said section. He had built his house upon the SE. -
of NW and his ¢ clearing” extended onto the SW. 1 of NE. . He
did not oﬁ'er final proof within seven years, but went to the Iand office-
about one month after the time had expired and was informed that he
was too late. In March, 1878, one W. B. Center made homestead entry
for the SE. + of NW. 1 and SW. 1 of NE. } of said section (being the-
land occupied by Clark). He made no settlement or residence on the-
land but went there and informed Clark that he entered the land and
owned it and gave Clark the first information he had that there was a.
mistake in his (Clark’s) entry. '

In 1879 Center died ; his sister was appointed administratrix of his.
. estate and gnardian of his children, and one Coogler (who was law
partner of Martin), as agent for this guardian in December, 1881, sold.
the rights of said heirs to one I. N. E. Shoemaker of Reading, Pa., who
went upon the land, elaimed to own it, built a house upon the SW. 1 of”
NE. } of the section, made some improvements on that tract and
cleared, fenced, and planted to orange trees about seven acres in the-
NE. } of SW. } of the section.

The entry of Clark was canceled on Aprll 10, 1881, and on the 23rd
of December following, Shoemaker made homestead entry for the N. W.
1 of SE. 1 and NE. 1 of SW. } of the section. On July 20, 1883, the
benter entry was canceled by relinquishment and on 23rd of same-
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month Shoemaker’s homestead entry was canceled by relinquishment
-and on same day he filed pre-emption declaratory statement for the
four tracts in controversy, alleging settlement December 17, 1882.

Shoemaker went upon the land occupied by Clark in December, 1881,

-and all of the improvements made on it were made before he had any

~title except an agreement with Coogler, as agent of the guardian of
"Center’s heirs. Coogler says in an affidavit, * When I put Shoemaker
in possession of the Center lands in 1881, Sam Clark was still residing
upon the place at the spring and T told *hoemaker that Clarh was only
- tenant at will.”

In July, 1883, immediately after filing his pre-emption declaratory
Statement, Shoemaker moved with his family back to Reading, Pa.,
‘wholly abandoning the land. He never returned to reside upon it; but
in December, 1884, visited Florida and in January, 1885, offered final
proof on his declaratory statement, which was rejected because of aban-
-donment and failure to maintain a residence on the land.

Clark continued to reside upon the tract during the time Shoemaker
‘was making his improvements and while he was absent from the State.
It is shown that Clark is very ignorant, and that he was timid about
asserting his rights; that he was disposed to admit the superiority of
“white men; in fact he was afraid of Center and did not know what he
-could do with Shoemaker—so he in fact admitted the superior right to
the land, in Center first, and afterward in Shoemaker, and in the winter
-of 1884-5 he made preparations to leave the place and go to the farm
-of his step-son. He had a part of his erops grown in 1884, stored there
and was arranging to move during the winter. Shoemaker testifies
that he was at Clark’s in February, 1885, and Clark and his wife told
him they were going away. Martin offered testimony showing that

- «Clark said that he would not stay there and improve ‘the place for
another man. Shoemaker was there February 9, 1885, to get oranges
7to take north with him. He and Clark talked over the matter and he
informed Clark that he was going north to stay and Clark told him he
+had a house over on Landy’s (his step-son’s) place and that they were
getting ready to move,

Coogler, as agent for Shoemaker, had sold the improvements on the
‘land to Martin after Shoemaker’s failure to * prove up”, and on Febru-
-ary 12, 1885, Shoemaker’s relinquishment was placed on file and Mar-
-tin’s homestead entry was immediately made.

The local officers treat Clark as the tenant first of Center and after-
“wards of Shoemaker, and Martin and they cite Conk ». Rechenbach (4
L. D., 257), in which it is held that “one holding as a tenant of another
;acquires no settlement rights under the homestead law.” The principal
Jpart of Shoemaker’s testimony is for the purpose of showing that Clark
admitted his (Shoemaker’s) ownership, but as I have said it was a kind
-of admission growing out of ignorance and timidity, and it is immaterial
as to whether it was tenaney or not, for if the relation of landlord and
wtenant ever existed between them that relation terminated with Shoe-

+

L
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maker’s abandonment of the land ; it certainly could not exist after the
local officers, on a hearing, had decided that he had abandoned the tract.
From that time Clark could by act and intent become a settler. That
is, if he had in his mind given up the idea of refaining his home upon
this land and had made preparations to move away, and if Shoemaker
is correct in his statement, that was the condition of his oceupancy, and
if from being advised of his right to remain, or upon the information
that Shoemaker had failed to make proof and was not going to return
to the land as it seems Clark learned, he changed his intention and de-
termined to remain and make his home there, the tenancy being ended,
he could by ¢ a combination of act and intent on his part, the act of oc-
cupying and living upon the tract and the intention of making the same
his home to the exelusion of a home elsewhere,” make a legal settle-
ment. See West v. Owen (4 L. D.,412). This the testimony shows he
.did—he did remain on the land—and he swears that his intention in so
remaining was to make his home there to the exelusion of one else-
where, and in this he is corroborated by all the eircumstances in the case.

This eliminates from the case the question which is made by eounsel,
to wit, whether Clark filed in time under the statute. Shoemaker fixes
his visit February 9th, Clark says he made settlement onthe 10th. He
is probably correct as to the day, as Shoemaker is an intelligent man
and probably gave the date correctly. This wonld seem to settle this
case, but I am clearly of opinion that Clark never had in contemplation
the NW. } of SE. 1 or NE. £ of SW. 1 but only the two * forty acre lots 7
on which he had made his improvements and while his declaratory
statement covers the tracts mentioned, I do not think his settlementi in
fact included them. Your decision is modified as follows: The home- -
stead entry of Martin for the SE. # NW. 1 and SW. } of NE. } of said
section 28, will be canceled and the proof of Clark as to these tracts
accepted. The pre- emption declaratory statement of Clark for the.
NE. 1 of SW. 1 and NW. 1 of SE. } of said section will be canceled and
the proof of Martln accepted for saul tract.

HOMESTEAD CONTEST —SUFFICIENCY OF CHARGE—EVIDENCE.

MoKANN v. HATTEN.

“The testimony in a case should be contined to the ¢harge as laid in the affidavit of -
contest.

A contest must fail if the charge as laid therein is not established by a preponderance
of the evidence.

First Asszstomt Secretary Chandler to the Commissioner of the General
Land Office, July 21, 1890.

T have considered the case of John K. McKann ». Susan Hatten on
appeal by the latter from your decision of June 30, 1888, affirming the-
decision of the local officers holding for cancellation her homestead
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entry for the NW. £ of Sec. 35, T. 31 N., R.46 W., Valentine land dis-
trict, Nebraska.

On June 6, 1884, she made homestead entry for said tract, and ow
December 7, 1885, McKann filed affidavit of contest against the same:
alleging, as the only ground thereof, ¢ that the said Susan Hatten has
not settled upon said tract as required by law.”

Notice of the contest was given by personal service. The charge
contained in the notice was ¢ For abandoning her homestead.,” The
hearing was set for February 19, 1886. The parties appeared and the:
contestee by her counsel filed a motion to dismiss the cause “ for the rea-
son that contestant has not served notice of this contest upon claimant as.
required by law.”

The local officers disregarded this motion, appointed a commissioner
to take testimony and continued the hearing until Angust 19, 1886.

Both parties appeared before the commissioner; and the contestant
offered testimony to show a failure to establish resnience on the land.
This testimony was objected to by the attorney of contestee.

August 19, 1886, the day of hearing the attorney for Hatten filed
with the local officers a brief in which he insisted that—*¢ the only alle-
gation in this case is that claimant has not settled upon said tract

80 the question of continuous residencé can not be called in
questlon in this case.” He insisted that only such testimony as related
to settlement could be considered and ¢claimant asks the register
and receiver to dismiss this contest.”

' The local officers on considering the testimony found that “the alle-
gations made by the contestant are sustained and therefore recom-
mended that the entry be canceled.”

From this decision Hatten appealed to your office, and on June 30,
1888, your office, decided that the testimony disproved the allegation
of contestant, and proceeding you say :—¢ Her plea of poverty although

- made in good faith, will not excuse total failure to establish residence
after a lapse of more than twenty months from entry. Said entry is.
therefore held for cancellation on the ground of such failure. ”

From this decision Hatten appealed to this Department.

The testimony shows thatin July 1885, claimant had a foundation for:
a dug-out house commenced and partly excavated ; that she had alog
house put upon the land during the same month, but at the initiation of’
the contest it had not been roofed or completed. She had six acres of
breaking done, and during the summer of 1885, raised crops thereon ;.
that while said house was in course of construction, and for some time
daring the summer of 1885, she lived in a tent on the claim; that she
had household furniture in the tent and after she returned to Hay
Springs to work, she occasnonally came back and stayed in the tent;
she worked some on the claim during the summer raising V@getables,
beans, ete. She was poor and during the summer of 1885, was sick a.
portion of the time confined to her bed ; she worked at Hay Springs,.




DECISIONS RELATING TO THE PUBLIC LANDS. 7

earned her living by washing, and spent her surplus earnings—which
were not much—in improving her elaim, and when the parties went to
the house to put up notice of contest, the house was roofed but nog
“¢ chinked” and a door was hung therein, but the house was not yet
made habitable. .

The contestant resided in Sheridan County, Nebraska. Was an at-
torney-at-law, and appeared in his own behalf.

The affidavitin this case was defective and uncertain, and the un-
certainty as to what the contestee would have to meet was increased
by the charge contained in the notice, and by the want of action by the
local officers on the motion to dismiss. While it is not the province of
this Department to take up and pass upon defects in pleadings not
noticed or waived by the party interested, it is quite apparent that this
attorney was objecting to a hearing upon the affidavit as it was pre-
sented. The motion to dismiss was sufficient to call the attention of
the local officers to this fact, and to notify them that counsel was not
intending to waive any of his client’s rights, yet no amendment was
made to the affidavit, and the contestant launched his case upon the
charge therein contained, hence the testimony should have been con-
fined to that charge. ¢The admissibility of evidence is determined by
the charge under investigation.” Prince v. Wadsworth (5 L. D., 299),

This entryman made settlement and established residence upon the
land, and bhad she completed her house and moved into it, there could
be no question but that her residence would have dated from the day
she moved into her tent upon the land. In Franklin . Murch (10 L.
D., 582), Franklin moved into a tent upon the land, and lived there un-
til his house was completed. It was held that—¢ Franklin became an
actual settler the instant he pitched his tent upon the land, with the
intention of making it his home.”

It appears that Miss Hatten, by reason of poverty and sickness, had
not finished her house at the time the contest aftidavit was filed, but
she appears to have been trying to complete it, as she had it ¢ roofed ”
and a door hung when the parties visited it to put up notice of the con-
test. She had lived on the land a part of the summer of 1885 beginning
in July, and had raised vegetables in a garden on the land, but she had
been at Hav Springs some time, although not absent Irom the land s1x
months, when the contest was initiated.

Your decision is inconsistent with itself and in conflict with the uni-
form decisions of this Department. You say the testimony disproves
“ the allegations of contestant,” but yon sustain the contest and hold
the entry for cancellation.

“ The burden of proof is npon the contestant to establmh his charges
by a preponderance of evidence, and bad faith can not be 1mputed to a
claimant upon mere circumstances of suspicion.” Scott v. King (9 L.
D., 299). See also Neff ». Cowhick (6 L. D., 660), and Tibergheim ».
Spellner (6 L. D., 483). ,
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Having found the allegations disproved, there was nothing remaining
to.be done but dismiss the contest. The entryman has a right to have
his case tried by settled rules of practice, and if the law and decisions
are disregarded, every entry is placed in jeopardy. Adherence to law
and the rules of practice is necessary to avoid confusion in the hearing
of causes and for the protection of the rights of parties.

Your decision is reversed, and without intimating any vpinion con-
cerning the acts of good faith or rights of the entryman, or as to how
far sickness and poverty tend to excuse absence from the land, I find
that the contestant failed to establish his case by a preponderance of’
the evidence and the contest is aceordingly dismissed.

PRACTICE—CERTIORARI-APPLICATION.

A. B. Cooxr.

-

The writ of certiorari will be denied if, from the application therefor, it is apparent
that the applicant’s appeal if before the Department would be dismissed.

Secretary Noble to the Commissioner of the General Land Office, July 21,.
1890.

A. B. Cook has filed a petition asking that the papers in the matter-
of his application to enter the NE. { SE. § Sec. 17, T. 13 N,, R. 19 W,
Helena, Montana, be certified to the Department for consideration and
action.

It appears that on November 20, 1889, Cook applied to enter said tract
under the homestead law which application was rejected by the local
officers for the reason that the tract was within the granted limits of
the grant for the Northern Pacific Railroad Company, and had passed
to said company under its grant. On appeal your office on March 4;
1890, found that the land was within said limits; that the map of gen-
eral route was filed on February 21, 1872, notice of which was received
at the local office on May 6, 1872; that one Amelia Esch on February
28,1872, filed declaratory statement for the tract alleging settlement on.
the 2nd of the same month ; that the line of road was definitely located
on July 6, 1882, and concluded that the claim of Bsch excepted the land:
from the operation of the withdrawal on general route, but that as it did
not appear there was any adverse claim to the tract at definite location,.
nor was any alleged by Cook, the land passed to the ecompany at that

time.
It further appears that on March 17, 1890, Cook filed in your office a

waiver of his right of appeal from said decision, whereupon the case was.
regularly closed upon the records; that on May 12th following he filed
notice of appeal from said decision, in which he set out that since he
filed the waiver of his right of appeal, one Patrick H. Mahoney had ap-
plied to file pre-emption declaratory statement for said land, alleging:
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on oath that at the date of the withdrawal on general route and of the-
definite location, the tract was occupied by certain described pre-emp-
tion elaimants; that he, Cook, was ignorant of the facts so alleged by
Mahoney, ‘and is not now advised as to the truth ” of the same, but
that if said allegations are true he is advised and believes that the land
did not pass to said company. He therefors concludes that he iz en- )
titled to the tract, and withdraws said waiver.

It further appears that your office on May 26, 1890, refused to enter--
tain the appeal for the reason that the ease had been closed on the ﬁling
of said waiver. Thereupon this petition was filed.

It does not seem necessary to consider the question whether uuder all
circumstances said waiver would have terminated the right of appeal
even in the presenee of another applicant for the land. The writ of”
certiorari will be denied however if on the showing made it is apparent
that the applicant’s appeal, if before the Department, would be dis-
missed. Rudolph Wurlitzer (6 L. D., 315). It should be premised:
that the case made here must stand upon its own merits, independent
of that made by Mahoney. Your office found that * it does not appear-
that there was any claim for the land ” at definite location, ¢ neither is.
any alleged by applicant.” This finding is in no manner questioned.
by Cook. He entirely fails to aver that there was any claim to the tract
adverse to that of the company, at date of definite location. In theab-
sence of such claim the tract would pass to the company under its grant..
Cook refers to certain allegations as made by Mahoney, but does not
even adopt them as his own, on the contrary he distinctly says he is.
“mnot now advised of the truth of” such allegations. Were the case-
here on appeal with no allegation to contradict the finding of fact
of your office upon which the decision rested, the appeal.would be dis-
missed. Under the raling above cited that dlspOSItlon will be made of:
this application and it is so ordered.

OKLAHOMA LANDS—GENERAL CIRCULAR.

DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,
Washington, D. C., July 21, 1890, .
REGISTERS AND RECEIVERS,
U. 8. Land Offices, Oklahoma Tervitory.

GENTLEMEN: The 18th, 19th, 20th, 21st, 22nd, 23d, 24th and 25th-
sections of an act of Congress, approved May 2, 1890, entitled ¢ An act:
to provide a temporary government for the Territory of Oklahoma, te.
enlarge the jurisdiction of the United States court in the Indian Terri-
tory, and for other purposes,” embrace provisions for the disposal of
certain land therein designated.

None of said lands are now open to settlement except what is known.
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as the ¢ Public Land Strip,” and the lands described inthe President’s
proclamation of March 23, 1889, but due notice will be given when the
-other tracts mentioned are open to settlement. s

All of said lands have beén surveyed except the ¢“ Public Land Strip”,
and that is now being surveyed. You will be supplied with the town-
ship plats, tract books, blank forms, official circulars, and other requi-
sites for the proper transaetion of your business in connection therewith,

The statute contains some provisions which are applicable to all of
the lands described therein as being within the Territory of Oklahoma,
while other provisions are applicable only to certain tracts. The gen-
-eral provisions are as follows:

GENERAL PROVISIONS.

Sections sixteen and thirty-six in each township in the Territory are.
reserved for school purposes, and all tracts of land in said Territory
which have been set apart for school purposes, to educational societies,
.or missionary boards at work among the Indians, are not open to settle-
ment, but are granted to the respective educational societies, or mis-
sionary boards for whose use the same has been set apart. It is your
duty, in reference to the latter reservation, to inform yourselves as to

" what tracts are covered by said provision, and advise the proper parties
that for the better protection of their rights, they should at once take
steps to put their claims of record, so that your tract books and the
records of this office will show said reservations. The remainder of the
lands are made subject to entry by actual settlers under the general
homestead laws with certain modifications.

Your attention is directed to the general circular issued by this office
January 1, 1889, pages 13 to 30 inclusive, 42 to 57 inclusive, and 86 to
90 inclusive, as containing the homestead laws and official regulations
thereunder. These laws and regulations will eontrol your action, but
modified by the special provisions of the a2t of March 2, 1889 (25 Stat.,
854) (see circular of March 8, 1889, 8 L. D., 314), and the act of May 26,
1890, (see circular of June 25, 1890, 10 L. D., 687), and the special pro-
visions of this act as hereinafter specified. :

The provision in section 20, that all homestead entries for lands within
said Territory shall be in square form as nearly as may be, has refer-
.ence to the purpose and intent of the homestead laws generally, con-
templating entries by quarter sections which are in square form, when
this is practicable, but not requiring it as an absolute rule, and permit-
ting entries to be made of different tracts to make up the full quantity
allowed and intended to be entered. When this is the case it'is required
that the tracts shall be contiguous to each other, so as to form one body
of land, although not in strictly square form, and in such cases the
ruling to that effect should be applied as given on page 45 of circular
of January 1, 1889. ' '

No person who shall at the time be seized in fee simple of a hundred
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:and sixty aéres of land in any State or Territory, will be entitled to
enter land in said Territory.

The statute.provides that sections 2304 and 2305 of the Revised
Statutes (see pages 24, 25 and 26 of said circular of January 1, 1839),
shall, except as to the modifications contained in the act, apply to all
homestead settlements in the Territory, but makes no mention of sections
2306 and 2307 thereof, under which soldiers and sailors, their widows and
.orphan children, are permitted, with regard to the public lands gener-
ally, to make additional entries in certain cases, free from the require-
ment of actual settlement on the entered tract. (See pages 26 and 27
.of said circular). It is, therefore, held that soldiérs’ or sailors’ addi-
tional entries canuot be made on these lands under said sections 2306
-and 2307, unless the party claiming will, in addition to the proof re-
.quired on pages 26 and 27 of said circular, make affiuavit that the
-entry is made for actual settlement and cultivation, aceording to section
2291, as modified by sections 2304 and 2305 of the Revised Statutes,
and the prescribed proof of compliance therewith will be required to be
produced, and the additional payment in cases where the same is pre-
.scribed by this act will be required to be made before the issue of the
dinal certificate.

The statute reserves public highways four rods wide * between each
section ” of land in the Territory, but provides that no deduction shall
be made, where cash payments are provided for, in the purchase money
.on account of such reservation.

Settlement in the interest of another or others, is prohibited and a
penalty provided for the violation of said provisions.

In allowing towunsite entries you will be guided by the circulars of in-
structions issued by the Department_under dates of June 18, 1890 (10
L. D., 366), and July 18, 1890, 11 L. D., 68, so far as applicable, and
.such further instructions as may be hereafter issued.

SPECIAL PROVISIONS. )

The special provisions which are applicable to certain of the lands
‘but not to all are as follows:

It is provided in the statute that section 2301 of the Revised Statutes
shall not apply to any of the lands mentioned in sections 18 and 21 of
.said act. - (See pages 19 and 88 of said cirecular of January 1, 1889.)
‘Therefore, entries made thereon will not be subject to commutation
qunder that section. .
PUBLIC LAND STRIP.

Actual settlers at the date of the act, upon the lands known as the
-6 Public Land Strip ” will be allowed the preference right to enter the
lands upon which they have settled under the homestead laws, but they
-are not permitted to receive credit for more than two years residence
Pprior to the date of the act.
2497—voL 11——6
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LANDS ACQUIRED FROM MUSCOGEE AND SEMINOLE INDIANS.

The lands acquired by the cession of the Muscogee (or Creek) Natiow
of Indians, and from the Seminole Nation of Indians by release and con-
veyance, are made subject to entry under the provision of sectious 12,
13 and 14, of the act of March 2, 1889 (25 Stat., 1004) (See circular of
April 1, 1889, 8 L. D., 336), and section 2 of the aet of March 1, 1889
(25 Stat., 7569), which reads as follows :

That the lands acquired by the United States under said agreement shall be a part
of the public domain, but they shall only be disposed of in accordance with the laws.
regulating homestead entries, not exceeding one hundred and sixty acres to one
qualified claimant. And the provisions of section twenty-three hundred and one of
the Revised Statutes of the United States shall not apply to any lands acquired under
said agreement. Any person who may enter upon any part of said lands in said
agreement mentioned prior to the time that the same are opened to settlement by act
of Congress, shall not be permitted to ocecupy or to make entry of such lands or lay
" any claim thereto.

Said lands are deseribed as follows :

Beginning at the northwest corner of the Creek country, thence fol--
lowing the eastern boundary of the Territory to the Canadian river,
thenee foilowing the Canadian river to the western boundary of the:
Territory, thence north along said western boundary to the south line-
of whatis known as the Cherokee lands lying west of the Arkansas River,
or as the ¢ Cherokee Outlet,” thence east along said line extended to-
the place of beginning, )

Each settler upon said lands will be required, when he tenders his.
final proof, to make payment, in addition to the fee and commissions.
ordinarily required in homestead entries, of the sum of one dollar and.
twenty-five cents per acre for the land so taken by him.

In addition to the instructions hereinbefore given as being applicable-
to all of the lands within said Territory, you will be guided by the in-
stractions contained in the circular of this office dated April 1, 1889
(8 L. D.,336), in allowing entries for these lands, but in the affidavit
required by the second paragraph of the third section of said circular,.
you will require to be inserted, the date upon which the lands entered;
are open to settlement, in lieu of the date there given,

OTHER LANDS NOW OCCUPIED BY ANY INDIAN TRIBE:

Entry for other lands within said Territory, now occupied by any
Indian tribe, which shall, by operation of law or proclamation of the-
President of the United States, be opened to settlement, will be allowed.
under the homestead laws, excepting section 2301 thereof, but each.
settler will be required, when he tenders his final proof, to make pay-
ment, in addition to the fee and commissions ordinarily required to be
paid in homestead’entries, of a sum per acre equal to the amount per acre
which is paid for the relinquishment of the Indian title, but in:no case-



DECISIONS RELATING TO THE PUBLIC LANDS. 83

shall such payment be less than one dollar and twenty-five cents per
acre.

In allowing entries for such lands, you will be guided by the instrue-
tions hereinbefore given as applicable to all lands within said Territory,

LANDS DESCRIBED IN PRESIDENT’S PROCLAMATION OF MARCH 23, 1889,

Section 21 of said act allows parties who have settled upon the lands
described in the President’s proclamation of March 23, 1889, to obtain
patent therefor, twelve months from date of locating upon said home-
stead, by showing a compliance with all the laws relating to such
homestead settlement and paying for the lands so entered at the rate
of one dollar and twenty-five cents per acre. Applicants to purchase
under this providion will be required to furnish evidence of naturaliza-
tion, the same as in five year proof.
~ Applications to purchase, under this section, will be made upon form
4-001. Such applications the register will retain in his office. See
seetion 2355, Revised Statutes. -

A cash certlﬁcate and receipt—forms 4—189 and 4-131, respectively—
will be issued, if the proof is satisfactory, and the same will be reported
upon the regular abstract of lands sold. The proof and final affidavit,
in such cases. will be made upon the regular homestead blanks, modi-
fied as the circumstances required.

GREER COUNTY.

The statute provides for the final adjudication of the eontroversy be-
tween the United States and the State of Texas, regarding the owner-
ship of what is known as Greer county. Appropriate instructions will
be issued in the event that said lands are decided to belong to the
United States.

CASH PAYMENTS.

In entries for lands, where a cash payment is required to be made, in
addition to the fee and commissions ordinarily required in homestead
entries, said amount should not be colleeted when the original entry is
made, but is required to be paid when final proof is tendered. )

Very respectfully,
Lewis A. GROFF,
Commissioner..
Approved, |
JoEN W. NOBLE,
Secretary.
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PRACTICE—APPEAL—I.NTERLOCUTORY ORDER.
BowMAN ». SNIPES.
An appeal will not lie from an interlocutory order of the local office.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, July 22, 1890. ’

October 17, 1882, Jesse L. Suipes made timber-culture entry No. 63,
for the NW. } of Sec. 22, T.121 N., R. 78 W., Aberdeen, Dakota. Sep-
tember 27, 1887, Fred J. Bowman filed an affidavit of contest, charging
failure to comply with tlLe Jaw during the third and fourth years after
entry. ‘ '

Notice was issued, and the hearing set for December 27, 1887. Oec-

, tober 26th previous to the day set for trial contestant filed additional
affidavit, alleging failure to comply with the law during the fifth year
after entry, and the 26th of December was set for the hearing of this
last affidavit.

November 14, 1887, contestant filed an affidavit, setting forth the in-

convenience and expense of bringing witnesses to Aberdeen, and there- -

upon the register directed depositions to be taken before J. M. Paul, a
notary public, at Bowdle, Dakota. The taking of these depositions was
continued several times by consent and stipulation of counsel, and on
May 15, 1888, the day last set for taking the depositions, defendant,
Snipes, did not appear before the notary, but instead filed an affidavit
before the register and receiver, stating that * on the 13th he had been
informed that contestant would not prosecute the case further, and so
he had advised his witnesses that they need not go to Bowdle” He
further stated in said affidavit that most of his witnesses were in Aber-
deen, and that it would be expensive for him to go to Bowdle, and he
'asked that the case might be continued until May 22, 1888, and heard
at the land office in Aberdeen. This was granted by the register, and
a telegram sent to Paul, the notary, informing him of this action.

The reasons assigned by the register, in his letter forwarding the
record, for this order, are that ¢this ease had already oceasioned a great
deal of unnecessary trouble and annoyance to the local office, and the
further fact that cases sent away from the local office are invariably re-
turned in bad shape, unwarranted orders made and entered of record,
and the testimony taken in such manner as to be unintelligible.”

From this order of the register, Bowman appealed, and your office
sustained his appeal and directed the hearing of testimony before the
notary at Bowdle. '

From this decision Snipes appeals to this Department.

Rule 43 of Practice provides:—¢“Appeals from the final action or de-
cisions of registers and receivers lie in every case to the Commissioner
of the General Land Office,” which would seem to imply that it is only
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in cases of final action or deecision of those officers that appeals will lie. -
And it stands to reason that such should be the case to avoid the petty

annoyances, of cumbering the record, clogging the progress of the

trial, and delaying the expeditious disposition of the case by the party

aggrieved appealing from every adverse ruling. No appeal will lie

from an interlocutory order of the loeal office. Horn ». Burnett, 9 L. D.,

952. The rule is the same 1n relation to appeals from interlocutary de--
cisions of the General Land Office. Jones ». Campbell, 7 L. D., 404.

The contest will proceed according to the direction of the register,

and if the decision should be adverse to the contestant, on appeal to

the General Land Office from the final judgment of the local officers, all
_matters in controversy including the order now complained of, will be

reviewed by your office, aud if it is found that any material rights ot
' contestant have been denied him thereby, he will be granted all proper
relief on his appeal.
Your decision is therefore reversed.

RAILROAT) GRANT—ACT OF APRIL 21, 1876.

ExArP v. NORTHERN PAcrric R. R. Co.

An entry made in good faith by an actual settler within the limits of a railroad grant
prior to the time when notice of withdrawal is received at the local office, and
under which due compliance with law is shown, is confirmed by section 1, of the
act of April 21, 1876, and the cancellation of such entry, prior fo the passage of’
the act will not defeat the confirmatory operation thereof.

Secretary Noble to the Commissioner of the General Land Office, July 23,
1890.

On August 27, 1870, Cornelius Knapp made homestead entry of the
S 1 NE % and NE £ SE 4, See. 17, T. 9 N. R. 2 W, Vancouver, Wash-
ington, which is within the primary limits of the grant to the Northern
Pacific R. R. Co., as shown by map of general route filed August 13,
1870, and of map of definite location tiled September 13, 1873.

The notice of withdrawal was received at the local office October 19,
1870.

The right of the road having attached prior to the aflowance of
Knapp’s entry, be was on July 12, 1873 notified that it would be can-
celed if it was found, upon the definite location of the road, to fall within
the limits of the grant. '

After the definite location of the road the act of June 22, 1874, was.
passed (18 Stat. 194) providing that where lands, granted to any rail-
road company, be found in the possession of actual settlers whose filing
or entry had been allowed subsequent to the time when by the decision
of the land department the right of the company was declared to be-
come attached, the company shall upon filing proper relinquishment of
its claim, be allowed to select other land in lieu thereof,
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Knapp was advised of the provisions of said act and was allowed thirty
days, within which to show his connection with the land, and to make
the necessary aj plication to the company. Failing to comply with said
conditions his enfry was canceled August 30, 1875, and on December 3,
1884, the company listed the land but it has not been certified,

On December 20, 1888, Knapp filed an application for the re-instate-
ment of his entry, supported by affidavits showing that he began to
improve the tract about the month of September 1870, built a comfort-
able dwelling house twenty-four by twenty-eight feet, and on or about
the first day of February 1871 occupied said dwelling with his family
“and that he has ever since resided thereon with his family, and made
the same his exelusive and continuous home and now resides thereon.”
The affidavits also show that he continued to improve and cultivate the
tract from the date of his settlement in 1870 to the time of the filing of
said application, to wit: December 18, 1888,

Your office held that a homestead claim existing prior to the receipt
of notice of withdrawal at the local office is confirmed by the act of
April 21,1876 (19 Stat. 35). The entry of Knapp was therefore re-
instated and the selection by the company held for cancellation. From
this decision the company appealed alleging the following grounds of
erTor:

1. Error to rule that the homestead claim of Knapp is confirmed under the act of
21, April 1876.

II. Errornot to have ruled that Knapp having failed to avail himself of the priv-

ilege acecorded him by letter of March 29, 1873, and by permitting his entry to be
canceled his case is ‘ res adyud@catw and eannot be re-opened

The first seetion of the act of April 21, 1876 provides

That all pre-emption and homestead entries, or entries in compliance with any law
of the United States, of the public lands, made in good faith, by actual s ttlers,
upon tracts of land of not more than one hundred and sixty acres each, within the

" limits of any land-grant, prior to the time when notice of the withdrawal of the lands
embraced in such grant was received at the local land-office of the distriet 'in whieh
sueh lands are situated, or after their restoration to market by order of the General
Land Office, and where the pre-emption and homestead laws have been complied with,
and proper proofs thereof have been made by the parties holding such tracts or par-
cels, they shall be confirmed, and patents for the same shall issue to the parties en-
titled thereto.

It is evident that it was the purpose of this act to confirm all entries
of lands within the limits of any land grant, made in good faith by
actual settlers, prior to the time when notice of withdrawal was received
at the local land office, where the homestead or pre-emption laws have
been complied with, and such entries serve to except such tracts frcm
the operation of withdrawal-—so faras the rights of the original entry-
man are effected thereby—as if the settlement or entry had been made
prior to the date of withdrawal. If excepted from withdrawal for the
benefit of such entrymen, they were also excepted from the grant upon
definite location, provided the entryman continued to comply with the
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pre-emption or homestead laws as to residence; cultivation and im-
provement., Therefore the material question in this case is whether the

_ -cancellation of the entry of Knapp for the reason that he had failed to

secure the relinquishment of the company under the aet of June 22,
1874, is res adjudicate and takes the case out of the operation of the act
-of April 21, 1876.

While the act of June 22, 1874, is entitled “An act for the relief of
settlers on the public lands ” the relief contemplated by the act can only
be obtained by the will and action of the company. It confers upon
the railroad company the right to relinquish their title to such lands as
were occupied by settlers at the date the rights of the company at-
tached, and to select others in lieu thereof. The settler has no right
ander the act that he could enforce against the company, but if the
company failed or refused to relinquish, the entry would be subject to
cancellation whether the settler took action or not, and the cancella-

.tion of the enfry in this ease upon the failure to act did not change the

status of the entry so far as it affected the rights of the parties.

Subsequently the act of 1876 was passed for the relief of such settlers
which confirmed these entries, and so far as it affected the rights of the
original entryman who had complied with the pre-emption or homestead
laws, such entries were as effective to except the tract from the opera-
gion of the grant for all time—as if the entry had been made—prior to
the date of withdrawal.

A similar question was involved in the case of Southern Minnesota R.
K. Co.». Bottomly (4 L.D.208). In that case the land office in a contest
between the company and the entryman held the entry for cancellation,
which was affirmed by the Department October 23, 1874, on appeal by
Bottomly. Execution of this decision was however suspended to ascer-
tain whether the company would relinquish nnder the act of June 22,
1874. The company on November 3, 1874 refused to relinquish, and no
-other action was taken in the matter until June 5, 1877, when Bottomly
inquired about the tract and was informed that he would be allowed
thirty days to obtain the relinquishment of the company. No relin-
puishment was obtained, but—the cancellation of his entry not having
been entered in the local office—he was permitted to make proof and
receive final certificate. Subsequently he applied for patent and it was
upon this application that the decision of your office was made from
which the appeal was taken when it last came before the Department.

It was contended by the company that the Department had by its de-
cision of October 23, 1874, declared that it was not a competent entry
to defeat the grant, and that question was res adjudicata. But upon
this question the Secretary said:

But for one thing the rule invoked would be applicable and operative, and the judg-
ment of 1874 would stand. That one thing was the passage of the remedial act ot
1876 (cited supra) pending the execution of the judgment. That act took hold of and

became operative upon all cases within its purview, which at the date of its passage
had not been finally and fully disposed of.
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It is true thatin the'case cited it is said thatalthough the “judgment
had been rendered, it was, and still is unexecuted,” and that ¢the entry
is still of record.” But I cannot see that this would in anywise affect
the question. In both cases the judgment of cancellation had been
rendered, but in neither case was the land certified to the company and
the failare to make the entry of cancellation on the records of the local
office did not diminish the right of the road in the one case, nor did the
entry of it affect the right of the settlement in the other. Nor does the-
fact that Bottomiy had made final proof and received final certificate
affeet the question. The governing principle that controlsin both cases
is that as to such settlers who had complied with the pre-emption or home-
stead laws as to residence and cultivation the traet was excepted from
the operation of the grant as effectually as if the entry had been made
prior to and was existing at date of withdrawal, and no action of the-
land office short of certification to the ecompany, would be such an exe-
cution of the judgment of the Department as to withdraw the entry
from the operation of the act of 1876, -

So long as the Department has jurisdiction of the land it has the
right to re-instate the entry and to allow the settler to make compliance
with the land laws. '

Your decision is affirmed.

HOMESTEAD—-SOLDIERS® DECLARATORY STATEMENT.

Lrvi Woob.

=

A soldier’s homestead declaratory statement cannot be filed for uns ﬁrvey’ed land.

Secretary Noble to; the Gommiésioner of the General Land Office, July
23, 1890.

On July 30, 1888, Levi Wood applied to file a soldier’s declaratory
statement for a tract of unsurveyed land in the Buffalo, Wyoming land
district. His application was rejected at the local office by reason of

- conflict with the Fort McKinney military reservation.

On appeal by Wood your office, on March 30, 1889, without consider-
ing the question of such conflict, affirmed the action below for the reason
that the land was unsurveyed, and on May 24th following your office:
denied a motion filed by Wood for a review of its said former decision..
‘Wood appeals.

It appears that the tract involved lies between the east boundary of
the said military reservation and the sectional survey, showing the west
lines of seetion 26 and 35, T. 51 N., R. 82 W.; that said tract at the time
¢ of original survey was supposed to be within the limits of said reser-
vation and so marked on the official plats,” and that from a recent sur-
vey it was found to be excluded therefrom.

By section 2309 Revised Statutes the duly qualified soldier is per-

3
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mitted to file before settlement ‘“a declaratory statement as in pre-
emption cases,” and required within six months thereafter to begin his.
settlement and improvement.

An entry under the pre-emption law must be made * by legal sub-
divisions” (Section 2259, R. 8.) The declaratory statement upow
which said entry is based must deseribe in like manner the land so en-
tered. This is conclusively shown by section 2266 R. S., whereby the-
pre-emption settler on unsurveyed land is required to file such state-
ment within three months after the receipt of the township plat at the-
local office. :

The soldiers declaratory statement under section 2309, supra being-
the same ¢ as in pre-emption cases” must therefore describe in accord-
ance with the publi¢ sarveys the land which he purposes to enter under-
section 2304 R. S., whereby his entry is also required to be made ¢ ac-
cording to legal subdivisions.” .

The appellant has made no settlement on the land and (as I am ad-
vised by your office), although a contract for the survey of the strip-
between the said reservation and the public surveys has been awarded,.

_ the land involved is still unsurveyed.

The application in question must therefore be denied.
The decision appealed from is affirmed.

RAILROAD GRANT—-SETTLEMENT—ALIEN.
CENTRAL Pactric R. R. Co. ». BOOTH ET AL.

The settlement and residence of an alien upon lands within the limits of a railroad’
grant does not except the lands covered thereby from the operation of the grant.

Seeretary Noble to the Commissioner of the General Land Office, July
24, 1890,

I have considered the case of the Central Pacific Railroad company v..
Henry Booth and James P. Robson, as presented by the appeal of the
former from the decision of your office, dated April 5, 1886, rejecting its.
claim to the E. } of SE. % of Sec. 33, T.7N,, R. 2 W., Salt Lake City land.
office Utah Territory, and allowing said Robson to make homestead
entry of said tracts.

The record shows that said traets are within the limits of the grant to-
said company by acts of Congress approved July 1, 1862, and July 2,
1864 (12 Stat., 489, and 13 Stat., 356), the right of which is held to have-
attached to the granted lands on October 20, 1868 (5 L. D., 661).

On March 15, 1869, and October 5, 1877, the township plat of survey
was filed in the local 1and office. On May 14, 1869, one Henry Booth filed’
his pre-emption declaratory statement, No. 425, for said tract alleging:
settlement thereon April 15, 1858. On May 14, 1869, Booth also filed
his declaration to become a citizen of the United States.
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The company, on December 26, 1884, made application to have said
‘land patented under said grant, and said Booth was dal y notified to ap-
-pear and show cause why said application should not be allowed.

OnFebruary 18, 1885, said Robson made application to enter said tract
‘under the homestead law, and the same was rejected by the local office-

The hearing was duly had on February 19, 1885, both parties being
present. Upon the evidence submitted the local land officers awarded

. -8aid land to the company, for the reason that at the date when the right
-of said company attached to its granted lands, said Booth was an alien
-and he could acquire no right under the settlement laws of the United
States.

On appeal, your office reversed the action of the local land officers,
‘holding that the settlement and residence of said Booth at the date when
the right of the company attached served to except the land covered
thereby from said grant; that the claim of the company must be re-
Jjected, and Robson allowed to enter said land. _

The evidence submitted shows, that Booth was residing on said land,
with his family, on October 20, 1868, and continued to reside thereon
until 1870, when he sold his improvements, consisting of a dwelling
‘house and other improvements, all valued at $700 or $800. It also
appears that Robson is the present occupant of the land and has re.
-sided thereon since the spring of 1874, aud that his improvements are
‘worth from $1000 to $1500.

The sole question presented in the record is, will the settlement and
‘residence of an alien upon lands within the limits of said grant at the
-date of the definite location of its road except the same from the grant ?
“This question must be answered in the negative.

Section three of said act of July 1, 1862, grants to said company
«every alternate section of public land designated by odd numbers, to
the amount of five alternate sections per mile on each side of said road,
‘not sold, reserved, or otherwise disposed of by the United Stafes, and
‘to which a pre-emption or homestead claim may not have attached at
‘the time the line of said road is definitely fixed.”

Section four of said act of July 2, 1864, enlarged the grant, by strik-
ing out the word * five ” in section three of the act of July 1, 1862, and

inserting in lieu thereof the word “ ten,” and provided (inter alia), that
“¢any lands granted by this act, or the act to which this is an amend-
ment, shall not defeat or impair any pre-emption, homestead, swamp
dand, or other lawful claim.” .

It will be observed that the enlarging act expressly provides that
‘the claims which shall not be impaired are, ¢ pre-emption, homestead,
swamp land or other lawful claim.” The oceupancy of land by an alien
-can not be considered a “lawful claim,” for he knows that an alien can
not acquire title to land from the United States under the settlement
daws,

It was expressly ruled by this Department, in the case of Southern
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Pacific R. R. Co. v. Saunders (6 L. D., 98), that an alien can acquire no
right to public land before filing declaration of his intention to become
a citizen. See also Titamore v, Southern Pacific R. R. (10 LD, 463).
It follows, therefore, that the decision of your ofﬁee was erroneous,
and the same is therefore reversed.

RAILROAD GRANT—FINAL PROO¥ PROCEEDINGS.
Froripa RY. AND NAVIGATION C0O.: ». DODD.

The failure of a railroad company to appear in response 1o a published notice of in-
tention to submit final proof precludes its denial of the correctness of the case as
made by the record, but forfeits no right to which it is entitled under the law -

as shown by the record.
No rights can be acquired by entry or settlement upon lands that were free at date of
definite location, and passed thereby under the operation of the grant.

Secretary Noble to the Commissioner of the General Land Office, July
24, 1890.

I have befere me the appeal of the Florida Railway and Navigation
‘Company from your office decision of May 7, 1887, holding .for confir-
mation William C. Dodd’s pre-emption cash entry, made October 28,
1884, for the NE. % NE. 1 Sec. 23; 8.4 SW. } Sec. 13, and SE. § SE. 4,
Sec. 14, T. 18 8., R. 22 E., Gainesville district, Florida.

The tracts in the odd-numbered sections are within the six mile pri-
mary limits of the grant claimed by the Florida Railway and N avigation
Company (successors to the Atlantic, Gulf and West India Transit
‘Company), between Waldo and Tampa. .

The records show that one Daniel F. Perry made homestead entry
“for the land in question May 24, 1877, which was canceled June 30, 1880,
also, that William C. Dodd (the appellant bere) filed declaratory state-
ment on said land, November 24, alleging settlement November 19,
1883. No other entry or filing appears to have been made therefor,
except the entry now under consideration.

No appearance was made in behalf of the railroad company to con-
test the elaim of Dodd, in response to the publishéd and posted notice
-of his intention to make final proof. Your office held that ¢ by such
failure to appear, said company waived whatever claim it might other-
wise have asserted in the premises, and is barred from objecting to
:subsequent action on the entry in this (your) office.”

There is no doubt that by its ¢ failure to appear,” when it had its
¢ day in eourt,” the eompany, like any other defanlting party, is barred
both from denying the correctness of the case made by the record, and
{rom objecting to the consequences Whl(‘h the law attaches to that case.
But, except in this sense, and to this extent such a default waives no
“clalm ” at all, and the absent party forfeits no right which even the
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case made in its absence by its adversary shows that it has in law., See
case of Randolph v, Northern Pacific Railroad Company (9 L. D., 416).

The case made by the record here, admitting the literal correctness
of every allegation made by Dodd and his witnesses, shows the legal-
title to the land in dispute to be in the company. It is the ruling of
this Department (5 L. D., 107), that the definite location of this portion
of the company’s road occurred in December, 1860, and according to-
the record the land in dispute was at that time vacant public land.
Neither Perry’s homestead entry, of May, 1877, nor Dodd’s pre-emption
settlement, of November, 1883, could in any way effect the company’s
right, which had thus become vested some twenty years before. The
facts proved by Dodd go simply to his own residence and improvement
long after the tract had ceased to be public land; their being in proof,
accordingly, in no way justifies the awarding of the company’s land to-
Dodd. -

Said decision is aceordingly reversed.

RATLROAD GRANT—WITHDRAWAL ON GENERAL ROUTE.

McARTHUR v». NORTHERN PAcrric R. R. Co.

Land included within the limits of withdrawal on general route is held in reserva-
tion until definite location of the road, and the status of such land, under said
withdrawal, is not affected by the fact that said land also fell within the limits of
a subsequent order which purported to withdraw it for indemnity purposes.

Secretary Noble to the Commissioner of the General Land Ofice, July
24, 1890.

This is an appeal by J. Amos MeArthur from your office decision of
January 13, 1888, affirming the local office and rejecting his application
of November 26, 1887, to make homestead entry for the N, § NW.1
and SE. £ NW. { and NW. } of NE. 1 Sec.13, T. 5 N., R. 3 K., Van-
couver, Washington Territory. )

On August 13, 1870, the Northern Pacific Railroad Company filed in
your office 2 map showing the general route of its road from a point at
the mouth of the Walla Walla river, in said Territory, along the course
of the Columbia, to about the first range line west of the Willamette-
. principal meridian, and thence north to the point where the interna-
tional boundary first touches the tide waters of the Pacific Ocean.

Upon the filing of this map, the land within the limits of the grant
to said company upon each side of the route, as so indicated, was with-
drawn from settlement by operation of law. Buttz v. Northern Pacific-
R. B. Co., 119 U. 8., 55. .

By joint resolution of Maye31, 1870, (16 Stat. 378) the designations
of certain lines of the company’s road were changed: that which by
the granting act was known as the branch line (via the valley of the-
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Columbia river to a point at or near Portland in the State of Oregon)
was changed to “ main road ” or ¢ main line”, and that which had been
designated as main line (across the Cascade mountains to Puget Sound)
was changed to branch line. By the same resolution there was con-
ferred upon the company & grant of lands for the line of its road from
Portland to Puget Sound. Northern Pacifie R. R. Co., v. McRae (6 L.
D. 400).

The land involved is within the limits of the said statatory with-
drawal on the map showing that part of the general route of the North-
ern Pacific Railroad between Ainsworth and Portland, filed Angust 13,
1870. It also fell outside of the granted and within the indemnity
limits of the grant as designated by the map showing the definite lo-
cation of the company’s road between Portland and Kalama, filed
September 22, 1882.

The appellant insists that said withdrawal of August 13, 1870, was

by virtue of the said joint resolution of May 31, 1870, and not by the
original grant of July 2, 1864; that the limits of the grant by said reso-
lution having been definitely fixed, the land not having been selected
as indemnity by the company, and the order which purported to with-
draw it for indemnity purposes having been revoked by the Depart-
ment, on August 15, 1887 (6 L. D.133), it was subject to the appellant’s
application.

I cannot agree with this contention. The land being within the limits
of the withdrawal on the general route of the road between Ainsworth
and Portland, the said withdrawal is in full force and effect, until the
road is definitely located, and its grant thereby defined between the
points named and opposite the tract involved. This hasnot been done.
T he land was, therefore, at the date of appellant’s application to enter
subject to such withdrawal.

The fact that the land had been within the limits of the order which
purported to withdraw it for indemnity purposes, could not affect its
prior withdrawal by operation of law.

Your decision is affirmed.

SURVEY—SPECIAL AGENT’S REPORT.
EpwARD ‘G. MCCLELLAN ET AL,

A sarvey should not be approved if the corners are not marked as indicated therein,
and as required by the rules and regulations.

Secretary Noble to the Commissioner of the General Land Office, July
25, 1890.

With your letter of April 4, 1890, you transmit the papers in the
matter of the appeal of Edward G. MeClellan and Thomas K. Stewart
from your decision rejecting the surveys of the exterior boundaries of
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townships 24 and 25 north,\ range 31 east, M. D. M., Nevada, made
"under their joint eontract No. 169, executed March 14, 1884,

This action was taken by your office upon the report of Special Agent
P. F. Bussey, who examined and inspected said surveys, and who re-
ported that said work had been performed with gross carelessness; that
very many corners on the townshlp lines were not found by the exam-
iner, and that the field notes do not describe any of the corners as they
actually exist in the field, and that from his examination he did not find-
a corner so marked that a person could determine in what township or
range the lands were sitnated. Other facts are set forth in the report of
the special agent, showing material discrepancies between the field.
notes of the deputy surveyors and the actual findings of the special
agent, and that sald survey was grossly imperfect. If the facts as.
found by the special agent are true, it can scarcely be contended by *
the appellants that the survey should be accepted.

The appeal from your decision is based solely upon the following:
grounds:

The instrument used by the inspeetor on the examination of the work was such a
poor one that it would be impossible for the best surveyor living to run a line with
it whieh could be sworn to as the only true and correct line as the inspeetor has done
in his report, the said instruwent heing a very cheap open-sight compass, of a kind.
that has been condemned by the Commissioner of the Land Office for years, and not
allowed to be used upon any government surveys.

The inspector is totally inecompetent to make examinations of surveys, never hav-
ing seen an instrument till after he had been appointed inspector and come to this.
State a few weeks before entering upon this examination.

The said inspector while doing the work and making cut his report was under the
influence of Chas. W. Irish, the present surveyor general for Nevada, who has used:
every means in his power to cast odium upon all surveys made in this State prior to-
his appointment, and, under this influence, formed an opinion against said survey
before making his examination, made out his report aceording to suggestions from
Chas. W. Irish, and after said report was sworn to and signed by his assistants who-
certified to its correctness, made material alterations before sending it to Washing-
ton. In proof of these charges we enclose affidavits of the inspector’s compassman.
and the draughtsman in the surveyor general’s office.

‘We therefore protest against any and all examinations and reports made by the
present inspector or by any other incompetent person, and believe that you will see
the injustice of accepting the reports of any person who knows no more about sur-
veying than a common farmer about army tactics.

The present surveyor general has made alterations in field notes of surveys sent
into his office by deputy surveyors, and we have no means of ascertaining that he
has not done so in the notes furnished the inspector by him of this survey.

This appeal is supported by the affidavit of W. T. Moran, the com-
passman who assisted the special agent in his examination, who states-
that the instrument used was inferior, and that he objected to under-
take the work with such an instrument, but he was informed by Bussey
and Irish that it was sufficiently aceurate for the purpose of the exam-
ination, as the object was simply to run the lines close enough to find
the corners; that he expected with the aid of flagmen to be able to
retrace the lines sufficiently well to meet the requirements, but before-
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the examination was commenced the flagmen were discharged by Bus-
sey, and that he was required to run the lines without flagmen, depend:

ing entirely upon the needle for line, and being required to aect as ¢hain-

man, carrying over a rough and mountainous country, in addition to the

instrament and chain, two heavy pins, weighted with lead. He further-
states :

A true line could not be run under such conditions, and affiant had not been in-
structed to run true lines, but only to ran closely enough to enable the corners to be.
found with reasonable searching ; and affiant says that it was with this understand-
ing, gained from the unmistakable statements of C. W. Irish and P. F. Bussey as to-
the method and object of the examination, that he consented to work with such an
instrument and in such a manner; and it was with this understanding as to the,
requirement and instructions that he made affidavit to the report of the examina-
tion.

I have recited and quoted from the affidavit fully for the purpose of
showing that it does not neecessarily impeach the report of the examiner -
or the affidavit of the affiant to said report, but merely shows the diffi- -
culties under which he made his examination. It does not show that
he did not find the corners that should have been marked as indicated
by the field notes of survey, but on the contrary it shows that he must:
have run the lines close enough to find the corners, because it appears.
that in many instances he found the corners marked although not in the
manner nor in the exact spot as indicated by the survey. He states
that he did not find any of the corners described as they actually existed:
in the field, and that in the eleven miles of line examined he found only-
two quarter section corners, although he made diligent search in the-
locality where they ought to be found ; that MeClellan, one of the con-
tractors, told him before his examination that he would find a great
many of the corners had been obliterated by the ranch-men who did not
want their land surveyed because they wanted their cattle and sheep to
range upon it ; but that he took particular pains to find out if this was-
true and from his examination fonud that there was no person living-
near there, nor was there any grass or springs near the line to make it
an object for any person to obliterate the corners, nor was the eharacter
of the country such that they would be like'ly to be obliterated by the-
elements. ,

As an illustration of the failure of the deputy surveyor to properly-
mark the corners, I quote from the report of the examiner which is veri-
fied by the compassman, in which he says:

I desire your particalar attention to the corner common to Twps. 24 and 25, ranges -
31 and 32. In the field notes of the contractors, they say, they set a post 4 ft.
long, 4 inches square, 12 inches in the ground. This post is not there. This corner
is on a piece of ground the like of which I have never seen anywhere only in this -
immediate vicinity. It is a patch of black glossy gravel and is almost as smooth as -
a floor, and looks like it had been rolled with a heavy roller and it is with difficulty

thal a person can remove one of these gravel stones from the ground. This is the-
point at which they dug pits 24 x 18 x 12 inches,
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Now what process could have been used to place this gravel back in its place so
“#that it cannot be seen that it has ever been removed ¢

Further, they describe a mound of earth 2§ ft. by 5 ft. at the base, while I ﬁnd a
monnd of stones and no signs of any earth. I can assure you that if the dirt had
‘been piled here on this gravel plat I think some traces of it would be visible still.

Further, they say nothing about the mound of stones that I find here,

I have dwelt at length upon this last mentioned corner because it is a township
corner, and should be one that would attraet their attention and be as they describe it.

Further, I know of no other corner any nearer to what they describe than thisone.

This is one of the many eorners indicated by the survey that the ex-
aminer with the aid of the compass-man actually found, notwithstand-
_ing the difficulties he had to contend with in finding it, at which no pits
and mounds, monuments or post, as shown by the ficld notes could be
found, or else were not marked as indicated by the field notes.

Again the affidavit states thatb ¢ he has been informed and believes that
the report of this examination was materially altered by P. F. Bussey
and C. W, Irish after it had been sworn to by this affiant, and without
his knowledge and consent,” but he does not state in what respect it
was altered, nor have appellants attempted to show that it has been
altered in any respect whatever, although they have had full opportu-
nity to do so if sueh is the fact.

A further discussion of this question is unnecessary. From what has
been stated it is shown from the report of the examiner that the survey
was grossly defective in failing to mark the corners as indicated by the
survey, and as required by the rules and regulations, and said report
in this respect at least has not been impeached, nor have the appellants
even denied it. ,

Your decision is affirmed.

LAND DEPARTMENT—CLERK IN SURVEYOR GENERAL’S OFFICE.

Mo«zﬂ‘
w’t" ' (00

(Clerks in the ofﬁce of the surveyor-general are clerks or employés in the office of the
Commissioner of the General Land Office, in contemplation of law, and therefore,
under the inhibition of section 452 of the Revised Statutes, disqualified to enter
public land.

Directions given for the formulation of a circular in aecordance with the construc-
tion of law adopted herein. 4

JE» /7 HERBERT MCMICKEN ET AL.

(On Review.)

Secretary Noble to the Commissioner of the General Land Office, July 25,
1890,

On February 14, 1883, Herbert McMicken, Albert J. Treadway, and
John P. Tweed made timber land entries for, respectively, the SE. 1,
the NW. 1, and the SW. } of Sec. 20, T. 18 N,, R. 3 W., Seattle land
district, in the then Territory of Washington. The entries were held
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for cancellation by your office, on June 11, 1888, because the entrymen
at the date of said entries were employees in the office of surveyor-gen-
eral of said Territory. On appeal here, the judgment of your office was
affirmed (10 L. D., 97), and the case is brought betore me agam on &
motion to review ‘md reverse the former decision.

The material facts in relation to the three entries being the same,
eontrary to the usual practice, the three cases were consolidated and
considered together. Those facts, as stated in your office decision, are
undisputed, and show that said tracts were ¢ offered” lands and had
been such for seven years; that the entrymen were clerks in the office
of the surveyor-general, as stated, but acquired their knowledge of the
character of the lands from personal inspection of the same, and that,
prior to making said entries, they informed the register and receiver of
their then employment, and inquired as to whether there was any in-
hibition against the proposed entries by them. *¢The local officers de-
cided that the circular of August 23, 1876 (prohibiting entry by local
officers and others), did not apply to them.” Thereupon, the entries
-were made, the money paid for the land, and the final certificates issued
on February 14, 1883, as before stated. Subsequently, on August 17,
1883, said tracts were purchased by one Aden C. King.

Section 452 of the Revised Statutes provides that—

The officers, clerks and employees in the General Land Office are prohibited from
directly or indirectly purchasing or becoming interested in the purchase of any of the

public land; and any person who violates this section shall forthwith be removed
from his office.

. It was held in my decision that said seetion—

was intended to extend the disqualification to acquire pnblic lands to officers, clerks,
and employees in any of the branches or arms of the public service under the control
and supervision of the Commissioner in the discharge of his duties relating to the
survey and sale of the public lands. . . . . . Officers, clerks and employees in
the offices of surveyors-general fall clearly within the mischief contemplated by the
statute, and the reason of the law applies to them with equally as much force as to
those in the central office at Washington.

It is insisted that clerks in the office of a surveyor-general do not
come within the inhibition contained in the section of the Revised Stat-
utes before quoted. It is ingeniously argued that the surveyors and
surveying system of the United States were not a part of or under the
control of the General Land Office until placed there by the first section
of the act of July 4, 1836 (5 Stat., 107), now embodied in section 453 of
the Revised Statutes; that the prohibition to be found in section four-
teen of said act of 1836 only applied to officers whose salaries were
therein ¢ provided for;” that clerks in the surveyor’s office not being
“ provided for” wereé not intended to be included, and that section 452
of the Revised Statutes being a mere generalization of section fourteen
of the original act ought not to be construed as an enlargement of the
same so as to include classes not embraced in the original prohibition.

2497—voL 11———7
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In the case of the United States ». Bowen (100. U. 8., 508), the su-
preme court say :(— .

The Revised Statutes must be treated as the legislative declaration of the statute
law on the subjects which they embrace on the first day of December, 1373. When
the meaning is plain, the courts cannot look to the statutes which have been revised
to see if Congress erred in that revision, but may tlo so when necessary to construe
doubtfnl language used in expressing the meaning of Congress.

Can it be said that thereis such an ambiguity about section 452 as to
require a resort to the original act to ascertain the meaning of said sec-
tion.. Such ambiguity is not on the face of the section, for it plainly and
clearly prohibits officers, clerks and employees of the General Land
Office from being interested directly or indirectly in the purchase of the
publie lands. This [prohibition can hardly be misunderstood by any
one reading it. I do not think therefore it is a case of ambiguity when
the language of the original act should he referred to, but that we musé
acecept said section as the expression of the legislative will.

It is therefore apparent that officers, clerks and employees of the
General Land Office are prohibited from being interested in the purchase
of the public lands, Are the entrymen herein either officers, clerks or
employees of the General Land Office ?

Section 441 of the Revised Statutes says that the Secretary of the
Interior is charged with the supervision of the public lands, Seection
462 of the Revised Statutes says there shall be in the Department of the
Interior a Commissioner of the General Land Office, and section 453
says: '

" The Commissioner of the General Land Office shall perform, under the direction of
the Secretary of the Interior, all executive duties appertaining to the surveying and
sale of the public lands of the United States, or in any wise respecting such public
lands, efic.

The surveyor-general is appointed by the President and his salary is
fixed by law. Congress makes an appropriation _therefor and for clerk
hire and other expenses in his officein gross. These appropriations are
expended by him. The clerks are selected and their compensation
fixed by him. But these appropriations are all contained in the general
appropriation bill for the Department of the Interior, which is charged,
through the Commissioner of the General Land Office, with the admin-
istration of the land affairs of the nation. Through the General Land
Office the money is advanced to the surveyor-general to meet the salaries
of clerks and other expenses of his office. All is done under the direc-
tion and supervision of the Commissioner of the General Land Office.
The surveyor-general is required to and does make report quarterly to
the Commissioner of all his expenses, and an annual report of all his
work for the year. These accounts are allowed or disallowed as seems
proper. Among the other expenses which undergo this serutiny is clerk
hire. Hisemployment of clerks, as well as the amounts to be paid them,
is regulated, in this manner, by the Commissioner. ~ The right to do so
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has never been questioned, so far as I can ascertain. Thus the clerks,
though selected by the surveyor-general, are paid by the Commissioner
at a compensation allowed by him, and it makes no difference that the
pay comes out of the appropriation for surveys, since the whole subject
is under the supervision of the Commissioner.!

For the reasons here given, in addition to those before stated, I have
no difficulty in affirming the former ruling that elerks in the office of
surveyor-general are clerks or employés in the office of the Commis-
sioner of the General Land Office, in contemplation of law, and there-
fore within the inhibition of seection 452 of the Revised Statutes.

But it is urged in behalf of the entryman that this construction of
the law, if correct, is new, and should not be made retrospective so as
to affect entries which were made when a different construction of the
" law prevailed in the Department.

If the statute were one admitting of a doubtful construction, there
might be some force in this last position. But in the face of what I
regard as its plain prohibition, in.a matter of so much importance, as a
proper administration of the land department by officers free from the
enticements of personal speculation, I do not feel that I ‘would be justi-
fied in permitting a violation of the law in this instance, more than in *
any other.

The motion is denied and the papers are herewith sent to you.

As the action of the register and receiver in this case may lead to the
belief, in the public mind, that the prohibition of -the law does not
apply to all the officers and employees of the General Land Office, you
are directed to cause to be formulated a circular, in accordance with
the construction placed upon the law herein, which shall be so compre-
hensive and specific as to meet all the requirements of the law, and to
cover the cases of all officers or employees of the Land Department,
wherever located or employed. This circular when prepared will be
transmitted to me for approval.

'DOUBLE MINIMUM LAND-ACTS OF JUNE 15, 1880, AND MARCH 2, 1889.
JoHEN BAXTER,

Land within the limits of a railroad grant, and reduced in price by the act of June
15, 1880, is again raised to double minimum if subsequently falling within the
limits of another grant.

Section 4, act of March 2, 1889, does not reduce the price of land within the limits
of a railroad grant, if the portion of rallroa,d opposite thereto was completed
prior to the passage of said act.

Secretary Noble to the Commissioner of the General Land Office, July 25,
1890.

I am in receipt of your communication of June 21, 1890, transmitting
for my consideration the application of John S. Baxter for repayment
of one dollar and twenty-five cents per acre, excess paid upon cash
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entry for the S. § SW. 1, NW. 1 SW. 1 and SW. 1 NW. 4, Sec. 22, T.
49 N., BR. 6 W., Ashland, Wisconsin.

It appears that said entry was made by Baxter August 14, 1889, and
payment was made thereon at the rate of two dollars and fifty cents
per acre. Application for repayment of said excess was made by Bax-
ter, which was refused by your office May 17, 1890, and he now files a
motion for review of said decision, which you have referred for my con-
sideration,

The land in controversy was increased to double minimum by being
within the limits of the grant to the Chicago, St. Paunl, Minneapolis and
Omaha Railroad Company, as shown by map of definite location filed
June 17, 1858, and was offered at that price June 21, 1859,

The third section of the act of June 15, 1880 (21 Stat., 237), pro-
vided :—

That the price of lands now subject to entry which were raised to two dollars and
fifty cents per acre, and put in market prior to January, eighteen hundred and sixty-
one, by reason of the grant of alternate sections for railroad purposes is hereby re-
duced to one dollar and twenty-five cents per acre.

This land having been raised to double minimum prior to January,
1861, was by the terms of said act reduced to one dollar and twenty-
five cents per acre; but subsequently it fell within the limits of the
grant to the Northern Pacifie Railroad Company, by definite location,
made July 6, 1882, and by reason thereof was again raised to two dol-
lars and fifty cents per acre.

The fourth section of the act of March 2, 1889 (25 Stat., 854), pro-
vides: : '

That the price of all sections and parts of sections of the public lands within the
‘limits of the portions of the several grants of lands to aid in the eonstruction of rail-
roads which have been heretofore and which may hereafter be forfeited, which were
by the act makirg such grants or have since been increased to the double minimum
priee, and, also, of all lands within the limits of any such railroad grant, buq not
embraced in such grant lying adjacent to and coterminous with the portions of the
line of any such railroad which shall not be completed at the date of this act, is kereby
fixed at one dollar and twenty-five eents per acre.

This tract is within the-limits of a portion of the Northern Pacific
Railroad Company that was completed at the date of the passage of the
act of March 2, 1839, and was therefore not affected by said act, but
the price remained at two dollars and fifty cents per acre, which was
the price of the land on Aungust 14, 1889,

This case differs from the case of Jacob A. Gifford (8 L. D., 583), in
this: In the Gifford case the land was opposite a portion of the road
that had not been completed at the date of the act of March 2, 1889, and
the price of said land having been fixed by said act at one dollar and
twenty-five cents per acre, it was held that the double minimum price
baving been charged for said land upon an entry made subsequent to
the passage of the act, was erroneous, and repayment should therefore
be allowed. But in the present case the land was double minimum at
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the date of the purchase, and the price of two dollars and fifty cents
per acre was not erroneously charged. There is no ruling of the Depart-
ment, either in the case of Jacob A. Gifford (supra), the decision re-
erred to in your letter, or in the case of George I. Clark (6 L. D.,"157),
_ hat would authorize repayment of any part of the purchase money in
this case, but the doctrine therein announced is directly to the con-
trary. The application should be refused.

RULES OF PRACTICE-APPEAL.
YVESUvVIUS LODE.

The Department will not undertake to review a decision of the General Land Office
in the absence of an appeal, where due notice of the right to such remedy has
been given, and no reason is shown for failure to comply with the rules of prac-
tice. '

¥4
Secretary Noble to the Commissivner of the Genercal Land Office, July 25,
1890.

On June 5, last ¢“Sam’l J. Wallace, for J. O. Voorhies?” filed a memo-
randum stating certain facts in reference to the Vesuvius Lode claim
in the Pueblo distriet, Colorade, and claiming that Voorhies was en-
titled to a patent for a certain portion of the same.

The paper was referred to youn for your consideration and a statement

of the facts. Your.report, dated June 16, is now before me.
v 1t appears that on December 31, 1883, Joseph Oscar Voorhies made
mineral entry upon said Vesuvius Lode eclaim, lying partly in Seec. 8,
partly in Sec. 17, and partly in Sec. 16, T. 22 8., R. 72 W.; that on Jan-
uary 8, 1885, your office held the entry for cancellation to the extent of
the portions lying in sections 16 and 17, on the ground that the title to
seetion 16 was in the State of Colorado under the grant for school pur-
poses, and because the portion in section 17 was embraced in a patent
issued to one David C. Douglas on January 2, 1880.

No appeal thereirom was taken. On February 14, 1890, your office
canceled said entry in acecordance with said former decision, and by
letter of the same date directed that additional evidence be furnished
“of the existence of a vein or lode within the portion of the claim in.
section 8, thecourse and direction thereof, and a certificate by the United
States surveyor-general showing the statutory expenditure of $500,
upon and for the development of the aforesaid portion in section 8,” and
stated that in case of failure to submit such evidence within sixty days
from notice, the remainder of the entry would be held for cancellation.
~ You state that claimant has filed no appeal, althongh advised of his
right so to do, and you decline to recommend that the entry so can-
celed in part be re-instated, or that the unpatented portion be approved
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for patenting, as long as claimant fails to comply with your said require-
ments. .

The memorandum filed is not sworn to. It alleges that claimant ob-
tained his right to said claim in accordance with law, that some one
surreptitiously obtained patent to the portion in section 17, ¢ by means
of seript ; but subsequently gave quit elaim to this claimant in recog-
nition of his rights;” that said claimant has in good faith spent thou-
sands of dollars on the lode.

Claimant asks that the government issue a patent for the part of the
claim in section 8, without requiring compliance with the directions of ‘
your office.

The questions presented are not in any sense properly before the De-
partment. If claimant has been injured by the decision of your office
his remedy lies in appeal. It appears he has been notified of this and
has failed to avail himself of this remedy. No reason is given for his
failure. The vast amount of litigation in the Department renders it
necessary that certain rnles of practice be adopted, to the end that cases
be regularly and certainly disposed of. The Department can not under-
take in justice to itself and claimants to waive an observance of such
rules when no cause whatever appears for so doing. .

The application is accordingly dismissed.

CONTEST—APPLICATION~PROCEEDINGS BY THE GOVERNMENT.
DEAN ». PETERSON.

During the pendency of a rule to show cause why an entry should not be canceled for
failure to submit proof within the statutory period, an application to contest said
entry should not be allowed.

The rejection of an application to contest an entry carries with it the rejection of an
accompanying application to enter.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, July 28, 1890,

On April 7, 1879, Charles E. Peterson made homestead entry for the
NE. 4, Sec. 11, T. 16 8., R. 23 W., Hays City now Wa Keeney, Kansas.

On June 12, 1886, a letter (not registered), to which no response has
been made, was sent (presumably) from the local office to Peterson at
the post-office nearest said tract, calling upon him to show cause why
his said entry should not be canceled for failure to make proof within
the statutory period of seven years.

On February 26, 1887, (. Frank Dean, alleging a failure by Peterson
to establish and maintain his residence on the land, applied to contest
the said entry, and also to make homestead entry for the land.

The local office rejected Dean’s application to contest, on account of
the pendency of the said rule to show cause, and his application to

+
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enter on account of the existing entry of Peterson. This action was on
appeal by Dean sustained by your office decision of September 24, 1888,
Dean appeals. .

The proceeding by the government against the Peterson entry (shown
by the records of your office to be uncanceled) was, at the time of
Dean’s application to contest, and, so far as the record disclosed, is still
pending. As no rights can be acquired under an affidavit of contest
filed during the pendency of proceedings against the entry by the gov-
ernment (Canning ». Fail, 10 L. D., 657), the said application was
properly rejected. Déan’s homestead application must also be denied,
as the rejection of an application to contest necessarily carries with it
the rejection of the accompanying application to enter. Drury ». Shet-
terly, 9 L. D., 211; Arthur B. Cornish, id., 569. ‘

The decision appealed from is affirmed and your office is directed to
take prompt action with regard to the entry of Peterson.

INDIAN LANDS—ALLOTMENT—ACTS OF MAY 23, 1872, AND FEBRUARY
8, 1887.

" JoHN AND PETER ANDERSON.

Members of the Citizen band of Pottawatomie Indians may elect whether they will
. take allotients under the act of May 23, 1872, or February 8, 1857.

Now selections may be allowed under the act of 1872 in lieu of allotments thereunder
pending and unperfected at the passage of the acts of March 1, and 2, 1889, and
certificates of such allotments may issue on the payment of thesum per acre
originally given by the United States for the land.

Secretary Noble to the Commissioner of Indian Affairs, July14, 1890.

I acknowledge the receipt of your communication of March 4, 1890,
relative to allotments of lands to John and Peter Anderson members
of the Citizen band of Pottawatomie Indians. .

I concur in your opinion that these Indians are entitled to have the
lands selected allotted to them under the act of May 23, 1872, and to
certificates of allotment for such land upon the payment of thirty and
fifteen cents per acre respectively, if they so elect to take allotments
under said act; and that certificates should issue in the name of Julia
Anderson for the land allotted to her in 1875, upon similar payment of
fifteen cents per acre.

I transmit herewith an opinion of the Honorable Assistant Attorney -
General for the Department-of the Interior, in relation to the matter,
and an order of the President, modifying executive orders of May 24,
1887, and July 12, 1889, and granting authority to the Citizen Potta-
watomie Indians to elect whether they will take allotments under the
act of 1872 or 1887.- i
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OPINION.

Assistant Attorney General Shields to the Secretary of the Interior, June
11, 1890.

I have the honor to acknowledge the receipt, by reference of Assistant
Secretary Bussey on the 31st of March, of a communication from the
Commissioner of Indian Affairs relative to the applications of two mem-
bers of the Citizen band of Pottawatomie Indians for allotments of lands
under the provision of the act of May 23, 1872 (17 Stats., 159). By said
Teference, my opinion is asked “as to the price per acre to be paid by
the within-named Indians for the lands to be allotted to them.”

Said act of 1872, entitled “An act to provide homes for the Potta-
watomie and absentee Shawnee Indians in the Indian Territory,” pro-
vides for allotments of land to each member of the Pottawatomie
Citizen-band within the limits of the thirty-mile square tract selected
for the Pottawatomie Indians in the Indian Territory, west of the Semi-
nole reservation

To each head of a family, and to each other member twenty-one years of age, not
more than one quarter section, and to each minor of the tribe not more than eighty
acres, aud such allotments shall be made to include, as far as possible, for each family,
the improvements whicl-they have made. :

Provision was made in said act for the issuance of certificates to the
allottees, and that the land allotted shall be exempt from taxation, and
‘shall be alienable in fee, or leased or otherwise disposed of only to the
United States, or to persons of Indian blood, lawfully residing within
said Territory with permission of the President, and ander such regula-
tions as the Secretary of the Interior shall prescribe.” Tt was further
provided

That such allotments shall be made to such of the above-described persons as have
resided or shall hereafter reside three years continuously on such reservation, and
that the cost of such lands to the United States shall le paid from any fund now -
held, or which may be hereafter held by the United States for the benefit of such

Indians, and charged as a part of their distributive share, or shall Ve paid by said
Indians before such certificates are issued.

It appears that under the provisions of said act twelve allotments
were made in 1875 to John Aunderson and Peter Anderson and mem-
bers of their families, and a schedule of the same was approved by Sec-
tary Chandler on November 23, 1875.

Un May 23, 1887 (Ind. Div., v. 50, p. 358), the Department in a letter
to the President concurred in the opinion expressed by the Indian Of-
fice that the Citizen Pottowatomie Indians are entitled to allotments
under the act of February 8, 1887 (24 Stats., 388), if they so desired.
The President on May 24, same year, approved the recommendation of
the Department and duly authorized it to allow allotments to said In-
dians under said act of 1887.
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On July 10, 1889, the Department transmitted to the President for
his action the recommendation of the Indian Office, in which the De-
partment concurred, that said
order of the President of May 24, 1887, be ecanceled, and a new order issued authoriz-
ing allotments thereon, so that children born since May 24, 1887, may receive allot-
ments, but that those who, since the date of the President’sorder above referred to,
have passed the age of eighteen years, or who have married, may receive the quantity
of land allowed them by the provisions of the act.

This recommendation was approved by the President on July 12, 1389,
and by departmental letter of July 13, same year, was transmitted to
the Indian Office, with the statement that said authority of the Presi-
dent was ¢ for the allotment of lands to the absentee Shawnee and Cit-
izen Pottawatomies, loeated on the Pottawatomie reservation, Indian
Territory, under the provisions of the act of February 8, 1887.”

It further appears that one of the applicants, namely, Johu Ander
son, on July 18, 1889, claimed the right to have allotted to him under
said act of 1887, the quantity of land allowed to allottees under said act
of 1872, free of payment to the United States for any part thereof; that
if this was not so, then he had the right to allotments under both acts,
as both were still in foree ; and that if wrong in both of said claims, he
should be allowed the quantity of land named in the act of 1872, upon
payment of the price as therein required. The Indian Office advised
the attorney of said Anderson, on September 4, 1889 (id., vol. 60, p. 385),
that his clients must elect to take their allotments under one or the
other of said acts, and that they would not be allowed to take under
both. The Honorable Commissioner expresses the opinion that said
Indians are entitled to allotments under said act of 1872; that, although
the lands selected by said applicants for themselves and families, ex-
cept the allotment in the name of Julia Anderson, are not those ap-
proved by Secretary Chandler, as aforesaid, yet, since the Department
has generally allowed allottees to change their selections npon sufficient
showing, at any time prior to the “issuance of the evidence of title,”

-said applicants should be allowed allotments for lands selected by them
under said act of 1872, if there are no prior valid ¢laims thereto, upon
the payment of thirty and fifteen cents per acre, respectively, and that
certificate shall issue in the name of Julia Anderson upon the al-
lotment made in her name in 1875, upon a like payment of fi 'teen cents
per acre. The landsapplied for by Johu Anderson are part of the lands
of the Creek Nation of Indians ceded to the United States for homes
for such other civilized Indians as the United States may choose to set-
tle thereon, under the provisions of the treaty of June 14, 1866 (14 Stats. o
785), to the United States in consideration of the sum of thirty cents
per acre. (See Article III id., p. 786.) ‘On March 1, 1889 (25 Stats.,
757), Congress ratified and confirmed the agreement made with said
Indians on January 19, 1889, by Secretary Vilas, whereby the Indians
made an absolute cession of said land, in consideération of a sum esti-
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mated to amount to $1.25 per acre. By the treaty of March 21, 1366

-(14 Stats., 755), the Seminoles ceded to the United States their lands
“to locate other Indians and freedmen thereon,” the consideration be-
ing fifteen cents per acre, and by section twelve of the act ot Congress
approved March 2, 1889 (25 Stats., 1004) an additional sum of money
was appropriated ‘to pay in full the Seminole Nation of Indians for all
their right, title, interest and claixz which said nation of Indians may
have in and to certain lands ceded” by said treaty of 1866, which is
estimated to amount to ninety-four cents per acre.

The question submitted is whether said applicants shall be required
to pay the amount originally allowed to said Creek and Seminole In-
dians, respectively, namely, thirty and fifteen cents per aere, or the
full amount paid by the United States for the complete Indian title and
claim, ‘

The answer to said inquiry involves the further question whether
said applicants can have allotments under said act of 1872, or can be
allowed to have allotments under the act of 1887, at their election. If
said executive action, as above recited, is to remain unrevoked and un-
changed, then it would seem that the applicants would be required to
take allotments under said act of 1887,

Said letter tothe President transmitted the communication of the Com-
missioner of Indian Affairs ¢ upon the subject of the allotment of lands
in severalty to members of the Citizen band of Pottawatomies and the
absentee Shawnee Indians ” located upon the reservation as aforesaid.
It quotes from the report of the Commissioner relative to the amount
of land allowed to each allottee, as follows : :

To each head of a family, and to each other member twenty-one years of age not
more than one hundred and sixty acres, and to each minor of the tribe not more than
eighty acres, the cost of the same to be reimbursed to the United States before cer-
tificates are issned. Three years continuous residence upon the reservation is also

_required. )

Under this provision, mariied women over twenty-one are entitled to not more
than eighty acres, while under the allotment act of February 8, 1887, they are en-
titled to no land. Minors are also entitled to not more than eighty acres, while under
the act of February 8, 1887, minors under eighteen, not orphans, are entitled to forty
acres.

And ¢ as the Indians were required to pay for their 1and‘ under the
act of 1872,” the Commissioner expresses the opinion, ¢ that the said
act can in no way govern the quantity of land to be allotted under the
later act.”

~ The'statement of the Commissioner relative to the limitation of the
guantity of land to be allotted to the married women of the Potta-
watomies is erroneous, as the act of 1872 provides that each Indian
over twenty-one years of age may have not more than one hundved and
sixty acres.

The President was required to give direction ¢ for the allotments of
lands to the Indians indicated under the act of February 8, 1887,”
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whieh he did on May 24, 1887. The subsequent executive action-did
not change the direction as to the act, under which allotments to said
Indians were to be made. This direction of the President is binding
upon this Department until changed or modified by the proper execu-
tive action. Until authority is given by the President to allow said
applicants to receive allotments under said aet of 1872, in my judg-
ment, they can not be allowed to take allotments thereunder.

The question ¢as to the proper form in which patents should be
issued for lands allotted, and to be allotted, to the Lac de Flambeau
band of Chippewa Indians, in Wisconsin,” was submitted for my opin-
ion by Acting Secretary Chandler. In my opinion,dated Septem ber 18,
1889, it was held (1) that the treaty of September 30, 1854 (10 Stats.,
1109), was not repealed, changed or modified by said act of 1887 ; (2)
that the right of allotment was conferred by said treaty of 1854, and
that patents for allotments thereunder should be in accordance with
the terms of said treaty, whether the selections and allotments were
made or the approvals signed before or after the passage of the act of
1887. This opinion was concurred in by you on September 23, 1889,
and transmitted to the Commissioner of Indian Affairs for his informa.
tion (9 L. D., 392). It may be observed that the precise question sub-
mitted was: “ What kind of patent should issue where allotments were
made under the treaty of 1854, and subsequent to the act of 1887 3;” and”,
the answer wasynade that they should issue under the provisions of
said treaty. There are expressions in said opinion which possibly con-
vey the impression that all allotments provided for by acts or treaties
prior to said act of 1887 must necessarily be made under the terms of the
prior act or treaty, but the language of the whole opinion shows that
it was not the intention to so hold. It must be remembered that sec-
tion one of the act of 1887 expressly provides: :

That where the treaty or act of Congress setting apart suchresrvation provides
for the allotinent of lands in severalty in quantities in excess of those herein pro-
vided, the President,in making allotments upon such reservation, shall allot the lands
to each individual Indian belonging thereon in quantity as specified in such treaty
or act.

Since under said act of 1872 a larger amount of land may be taken
than under the act of 1887, the applicants should be allowed allotments
under the former act. It is true that under said act of 1872, the lands’
allotted must be paid for by the allottees; but that fact alone does not
deprive the Indians of the right to take under said act if they so elect.
As to the price, it would seem but just that the Indians be permitted

. to pay the amount originaily given by the United States for the land,
because they would have been so entitled at the time the allotments
were made prior to the acts of 1889 (supra), and as they relinquish
these lands for the new allotments desired, it is practically an ex-
change of lands, and I therefore concur in the opinion of the Commis-
sioner that the Indians, if allowed allotments under said act of 1872,
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should be required to pay for the land allotted the price designated in
said treaties under which they were ceded to the United States. But
I am clearly of the opinion that no allotments should be allowed under
“-said act of 1872, until said executive action be revoked or modified. I
see no objection, if authority be given by the President, to allowing
said Indians to elect under which of said acts they will take allot-
ments ; but until the President so directs I am of the opinion that said
applicants can take new allotments only under the act of 1887, and'
should not be required to pay any price for the lands selected by them.

RAILROAD GRANT—ISSUANCE OF PATENTS.
Unton Paciric Ry. Co., KANSAS DIVISION.

The failure of the Leavenworth, Pawnee and Western Company to signify under seal
its acceptance of the provisions of the act of July 1, 1862, does not defeat the
right to patents thereunder, for (1) section nine of said act, by which the grant
is made to this company, does not in terms require said acceptance to be under
seal; and () the resulution of the board of directors of said company acceps-
ing said provisions, duly,certified as the action of said Loard, was received by
the Department as.a valid acceptance of said provisions, and the validity thereof
subsequently recognized by the Department and Congress, the road constructed
and titles vested on the faith of that transaction.

The grant is not controlled by the designation of the general route but by the defi-
nite location of the read, and the departure of the company in its location and
construction of the road from the line of general route, as designated by the
map of 1366, does not work an abridgement of the grant.

The President’s acceptance and approval of the road, as constructed on its line of
definite location west of Fort Riley to the one hundredih meridian of longi-
tude, meets the statutory requirement that such route shall be subject to the
approval of the President, as the map of said route was accepted by the Secretary
of the Interior, and the road constructed on the faith of said acceptauce,

Directions given for the issuance of patents. ’

Secretary Noble to the Commissioner of the General Land Office, June 28,
1890,

By letter of December 17, 1887, your office submitted a statement
relative to the suspension of patents for lands in the State of Kansas
granted by “acts of July 1, 1862, and July 2, 1864, to the Leavenworth,
Pawnee and Western, afterwards the Kansas Pacific railroad company,
now known as the Union Pagific railway company, Kansas division.”

Said report states that “on October 1, 1883, the governor of the State
of Kansas addressed a letter to the Department in which after referring -
to petition and argument respecting said grant filed in the Department
by Hon. 8. J. Crawford, attorney for.the State and to the fact that lists
embracing several hundred thousand acres had been, or were about to
be filed in this office for certification, regardless of the failure of said
company to comply with the law as shown by Mr. Crawford, he re-
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quested that no more lands be certlﬁed to the railway company until
the grant had been adjusted according to law, in order that the rights
of the State as well as the settlers might be protected. November 3,
1883, Hon. 8. J. Crawford filed in this office a printed copy of his pe-
tition and argument referred to by the governor and asked that the
issue of patents to said company be suspended uutil the questions sub-
mitted were determined.” _ ’

It appéars from said report that thereupon an order directing that
the issue of such patents be suspended, was made by your office.

Said report further states that: '

The Union Pacific Railway has, since 1883, filed lists of selections and applications
for patents for upwards of 800,000 acres and has paid the fees for selecting and sur-
veying the same.

On the 22nd October, 1886, Messrs, Shellabarger and Wilson, of this city, attorneys
for said company, requested that patents for such of the selected lands as were clearly
subjeet to the company’s selection be issued at the earliest practicable day.

Your office after a review of the questions presented concluded in -
said report that the points raised by Mr. Crawford ¢ do not reach to
the right of the company to the lands now in eontroversy,” and pro-
posed, with the approval of the Depmrtment to prepare and submlt for
approval lists of the selected lands, as a basis for patent.

1 have considered the questions presented, as will appear by the fol-
lowing:

By section one of the act of Congress approved July 1, 1862, (12 Stat,,
489), the Union Pacific Railroad Company was authorized to construet
a railroad from a point on the one hundredth meridian of longitude
west from Greenwich, between the south margin of the valley of the
Republican River and the north margin of the valley of the Platte
River, in the Territory of Nebraska, to the western boundary of Ne-
vada Territory.

By section seven it was provided,

That within two years after the passage of this act said company shall designate
the general route of said road, as near as may be, and shall file a map of the same in
the Department of the Interior, whereupon the Secretary of the Interior shall cause
the lands within fifteen miles of said designated route, or routes to be withdrawn
from pre-emption private entry and sale; and when any portion of said route shall
be finally located, the Secretary of the Interior shall cause the said lands hereinbefors
granted to be surveyed and seb off as fash as may be necessary for the purposes herein
named. ;

By section nine thereof the Leavenworth, Pawnee and Western Rail-
road Company of Kansas was authorized

To construct a railroad and telegraph line from the Missouri river at the mouth of
the Kansas river, on the south side thereof, so as to connect with the Pacific Railroad
of Missouri, to the aforesaid point, on thé one hundredth meridian of longitnde west
from Greenwich, as herein provided, upon the same terms and conditions in all
respects as are provided in this act for the construction of the railroad and felegraph
line first mentioned.

¥
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Said section further provided that the route in Kansas west of the
meridian of Fort Riley was to be subject to the approval of the Presi-
dent to be determined by him on actual survey and the company was
required to file its acceptance of the conditions of said act in the De-
partment of the Interior within six months after the passage of the act.

It is urged by Mr. Orawford that said company failed to file its ae-
ceptance of said grant, under seal, and is therefore disqualified from
receiving the lands granted.

It should be noted that the provision in section seven of said aect,
“That said company shall file their assent to this act under the seal of
said company in the Department of the Interior,” applies in terms only
to the Union Pacific Company. 7The road in question is not mentioned
until section nine thereof is reached, and that section provides that it
shall file its *acceptance of the conditions of this act in the Depart-
ment of the Interior, within six months after the passage of this act.”
The requirement of the seal is omitted. '

But if this is not a conclusive answer to the objection, the records of

the Department show that on November 24, 1862, a resolution of the
board of directors of the Leavenworth Pawnee and Western railroad
company was received, transmitted by J. H. McDowell, president of the
company, and certified by the secrelary thereof, as taken by him from
the books of the company, accepting the provisions of said act. This
resolution was accepted by the Depariment as a proper one, and its re-
ceipt acknowledged,  Subsequently, in response to a resolution of the
Senate, the Department transmitted a copy of said resolution to that
body, on March 4, 1864, pending the passage of the amendatory act of
that year inereasing the grant to said company. The validity of the ac-
ceptance has never been questioned. The Department has acted on it,
the road has been built, and Congress with a full knowledge of the
character of the acceptance, has conferred additional grants on the
company.
"~ The governmentin two of its branches, and the company have treated
the acceptance as valid and titles have vested on the faith of that trans-
action. As between them there can be no question of the validity of
the acceptance. Perhaps it will not be questioned that a corporation
may bind itself by acts not under seal. It is well settled in the United
States that the acts of a corporation evidenced by vote are as completely
binding upon it, and are as complete authority to its agents, as the
most solemn acts done under its corporate seal. Angell and Ames on
Corporations, seetion 257. Bank of United States ». Dandridge, 12
Wheat., 64; 2 Kent Com., 288; Garrison ». Combs, 22 Am., Deec. 120,
(7 J. J. Marshall 84, Kentueky).

The conditions of the amendatory act of 1864 were accepted by the
company, under seal.

The main objection urged against the issue of patents has reference
to a change of the route of the road. The following recital of facts be-
comes necessary. '
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By letter dated July 2, 1862, Mr. Thomas Ewing, as attorney for the
Leavenworth, Pawnee, and Western railroad company, filed in your
office a map of the State of Kansas, and the Territory of Nebraska, on
“ which was indicated in peneil, the ¢ probable ” route of the road from
a point on the Kansas river opposite the town of Lawrence, thence up
said river to the mouth of the hepublican river thence up that riverto
the 100th meridian of longitude. On July 17, 1862, the local officers
for the proper land districts in Kansas and Nebraska were directed to -
withdraw the lands within fifteen miles of said probable route from set-
tlement and entry. This withdrawal was subsequently modified so as
to open the lands in the even numbered sections to entry under the pre-
emption and homestead laws at the double minimum price.

By said act of Congress approved July 2, 1864, (13 Stat., 356) the act
of July 1, 1862 was amended so as to increase the grant toten sections
per mile, to be taken within a limit of twenty miles on each side of the
road, and to provide for the withdrawal of the odd sections within
twenty-five miles of the road on filing map of general route.

By section five of said act the time for designating the general route
of said railroad, and of filing the map of the same, and the time for the
completion of that part of the railroads required by the terms of the
act of 1862 of each company, was extended one year from the time des-
ignated in the act of 1862.

On July 1, 1865, 2 map showing the general route of the road in ques-

tion from the Mlssourl River to the one hundredth meridian of west

longitude, was filed. The line shown upon said map was almost iden-
‘tical with the line of ¢ probable route” designated by the map filed by
Mr. Ewing in 1862. The map was referred to yoar office for appropriate
action and with your office letter of July 3, 1865, returned to the De-
partment, with the recommendation that as the odd sections within fif-
teen miles of the line shown thereon were already withdrawn, no far-
ther withdrawal should be ordered until the road had been surveyed
and located and a map thereof filed in the Department. No further
withdrawal was made at that time.

By act of Congress approved July 3, 1866, (14 Stat., 79) amendatory
of said act of 1864, the Union Pacific Railway Company, eastern divis-
jon was anthorized to designate the general route of its road, and file
a map of the same, at any time before December 1st, 1866, and upon the
filing of said map of general route, the Secretary of the Interior was
directed to withdraw from sale the lands along the entire line, so far as
the same might be designated. It was provided, however, that said
company should connect its road with the Union Pacific Railroad, but
not at a point more than fifty miles westwardly from the meridian of
Denver. '

On July 11, 1866, the company filed a map designating the gen-
eral route of its road from Fort Riley, up the Smoky Hill River, to the
western boundary of Kansas, whereupon the odd sections within twenty-
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five miles of such route were withdrawn from entry by order of the
Secretary of the Interior and in November following, such of the lands
withdrawn along the route up the Republican as were not within twen-
ty-five miles of the new route were restored to settlement and entry.

The road west of Fort Riley was definitely located in sections, the
maps of which were filed as follows:

From Fort Riley to Fort Harker, May 8, 1867,

. From Fort Harker to Fort Hays, Sept. 21, 1867.
From Fort Hays to the 335th mile post, Dec. 6th, 1867.
From the 335th to the 405th mile post, May 6th, 1870,
From the 405th mile post to Denver, Colo., May 26, 1870.

The line of definite location as shown upon these maps is not iden-
tical with the line of general route, the distance between the two lines
amounting in some places to as much as twenty-five. miles.

Following the filing of these maps the withdrawal previously ordered
~on the line of general route was adjusted to the line of definite loca-
tion, i.e., such of the lands within the twenty-five mile limits of the
withdrawal on general route as were not within twenty miles of the line
of definite location were restored to entry, and at the same time .such’
of the lands within twenty miles of the line of definite location as were
not within the limits of the withdrawal on general route were with-
drawn for the benefit of the grant.

It is urged that the action of the company in departing from 1ts line
of general route, and locating and constructing its road upon another
and different route, was an abandonment of its grant to the extent of
such departure, or at least an abandonment of such lands as are ott-
side the withdrawal on general route, though within the withdrawal on
definite location. '

This question is very thoroughly considered by your office in said re-
port, as follows:

If the designation of the line of 1866 was such a designation of the line of the road
that the right of the company thereby attached to the odd numbered sections along
such line, it follows that such line could not afterwards be changed so as to affect the
grant without the consent of Congress, Van Wyek ¢. Knevals, 106 U. § , 360.

The question then is whether the right of the company attached to lands along the
line of 1866 upon the filing of the map designating the same.

The grant to the Kansas Pacific Railway Company is of the alternate odd num-
bered sections within twenty miles on each side of its road, ** not sold, reserved, or
otherwise disposed of by the United States, and to which a homestead or pre-emption
claim may not have attached ai the time the line of said road is definitely fixed.”

The seventh section of the act of July 1, 1862, as amended by act of July 2, 1864,
provides:

““That within two years after the passage of this act said company shall designate
the general route of same in the Department of the Interior, wherenpon the See-
retary of the Interior, shall cause the lands within twenty-five miles of said desig.
nated route or routes to be withdrawn from pre-emption, private entry and sale.”

Here, apparently, are two separate and distinct lines; first, a preliminary or gen-
eral line, to be followed by a withdrawal of the odd sections within twenty-five miles
thereof, and, second, a final or definite line the designation of which identifies, and
attaches the company’s right to the granted lands.,
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TUntil the line of the road was definitely fixed the grant wasin the nature of a float
requiring a definite location to attach or anchor it to the particular sections granted.
In the case of Kansas Pacific Railway v. Dunmeyer, (113 U. 8., 629), the supreme
. gourt, discussing the grant to said company, distinguished between the general route
and the definite location, and defined the purpose and effect of each, and its deecision |,
i1 that case is eonclusive of the question involved herein. Speaking of the line of
" definite loeation the court said :

“ Wherever the road might go the grant waslimited originally fo five sectlons, and, .
by the amendment of 1864, to ten sections on each side of it within the limit of twenty
miles.”

“When the line was fixed, which we have already said was by the act of filing this
map of definite location in the Gteneral Land Office, then the criterion was established
by which the lands to which the road had a right were to be determined. Topo-
graphically this determined which were the ten alternate sections on each side of that
line where the surveys had then been made.”

And in the case of Buttz v. Northern Pacific Railroad Co., (119 U. 8., 55), the court
said:

¢The act of Congress not only coutemplates the filing by the compa.ny in the office
of the Commissioner of the General Land Office, of a map showing the definite loca~
tion of the line of its road, and limits the grant to snch alternate sections as have not,
at that time, been reserved, sold, granted, or otherwise appropriated, and are free
from pre-emption, grant, or other claims of rights, but it also contemplates a prelimi-
nary demgnatlon of the general route of the road, and the exclusion from sale, entry
or pre-emption of the adjoining odd sections, within forty miles on each side, until
the definite location is made.”

These and similar decisions h 0ld that the designation of the general route in no way
controlled the grant, and that its purpose was to preserve the lands from other ap-
propriation until the road could be definitely located. Kansas Pacific Ry. Co., v.
Dunmeyer ; Buttz v. Northern Pacific R. R. Co., supra ; Northern Pacific R, R. Co.,
10C L. O., 74.

In the Dunmeyer ease, the supreme court, discussing the effect of the filing of the
map of general route of the Kansas Pacific Railway, said :

¢ This action does not like the filing of the line of definite location, vedt in the
company a right to any specific piece of land. It establishes no ¢laim to any par-
ticular section with an odd number. It authorizesthe Secretary to withdraw certain
lands from sale, pre-emption, etc.”

 The grant being of the odd numbered sections within twenty miles of the line of
definite location, and no right to any specific lands being vested in the company by
the designation of the general route, it follows that in fixing its definite location,
the company was not necessarily required to eonform to the line of general route.

Said report further truly states that,—

This Department has uniformly permitted a change of line after filing of a map of
general route, and after such change has adjusted the withdrawal on general route
to the line of definite location.

I concur in the conclusion reached by your office on this pomt .

. Again it is urged that the designation of the route west of Fort
Riley and the withdrawal thereon were illegal because that portion of
the route was not approved by the President, and that consequently
the grant west of Fort Riley has failed.

It is said that, ¢ In ordering the unauthorized, unlawful, and forbid-
den withdrawal of July 11, 1866, Secretary Harlan, following in the
footsteps of Commissioner Edmunds, seems to have disregarded all
statutory requirements, legal principles, and advisory opinions.: In

2497—vorL 11——38
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support of this objection the opinion of Assistant Attorney General
Smith of October 3, 1871, approved by Secretary Delano, (1 C. L. L.,
365), is cited. ’

That opinion held that the Xansas Pacific did not acquire a right to
lands west of the meridian of Fort Riley under the act of 1862, be-
cause its route was not approved by the President, but that it did ae-
quire such right by the third section of the act of Mareh 3, 1869, (15
Stat., 324). To this it must be answered that said opinion is in con-
fliet with that of the United States supreme court, delivered in 1878,
in the case of the Missouri, Kansas and Texas Railway Company ».

- Kansas Pacific Railway Company, (97 U. 8., 491). The court there held
(syllabus) that by the aect of July 3, 1866 (14 Stat., 79), the Kansas
Pacific railway company

' was authorized to designate the general route of its road, and to file a map there-
of at any time before December 1, 1866: Provided, that after the filing of the map
the lands along its entire line so far as designated, should be reserved from sale by
the Secretary of the Interior. Within the specified time, the company filed a map
designating as such general route a line from Fort Riley to the western boundary of
Kansas, by way of the Smoky Hill river. The lands upon this route embracing
among others, those now in controversy, were accordingly withdrawn from sale;
and in January, 1867, the road was completed for twenty five miles, approved by the
Commniissioners appointed to examine it, and accepted by the President. Held, 1.
That the title of the company afttaching to those lands by the location of the roads
followed by the construction thereof, took effect, by relation, as of the date of the
said act of 1862, so as to cut.off all intervening claimants, exeept in the cases where
reser vations were specially made in it, and the amendatory act of 1864. The 1a,nds
there in question lay west of Fort Riley. '

The provision of the statute on this point is, * The route in Kansas,
west of the meridian of Fort Riley, to the aforesaid point, on the one
hundredth meridian of longitude, to be subject to the approval of the
President of the United States, and to be determined by him on actual
survey.”.

The route of 1866 was not approved by the President in person.
The company however, constructed its road upon the line of definite
location and the same was accepted and approved by the President.
This would appear to meet the requirement of the granting act inde-
pendently of the decision of the supreme court. The map of the route
was filed and accepted by the Secretary of the Interior, and on the
faith of this the road was built. The President never disapproved of
the route.

As a matter of fact, however, it is evident that the Department, after
the passage of the act of 1866, treated this provision as not extending
to the new route authorized by said aet, but as still applicable to the

.abandoned route up the Republican where an actual survey and ap-
proval by the President was required for the purpose of ascertaining
the amount of bonds of the United States to which the company would
have been entitled had it constructed its road upon that route, it being
restricted to that amount by the terms of the act of 1866.
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. A survey of the route from Fort Riley to a connection with the Union
Pacific Railroad at the 100th meridian was accordingly made during
the summer of 1868, under the direction of the Department of the In-
terior, by Brevet Major O. W. Howell, Capt. of Engineers, U. 8. Army,
for the purpose of ascertaining ‘¢ the most direct and practicable route
for a railroad upon the route prescribed by the provisions of the act
of 1862,” which survey, together with the recommendation of Secretary
Browning that the amount of bonds to be issued to said company in
aid of the construction of its road along the new route be restricted to
the length of the old route as ascertained by said survey, was approved
by the President October 30, 1863, -

Said report further says:

I deem it proper, however, to add that the Pacific Railway commission has called
for much information from this office in respect to the status of grants of land to the
Pacific R. R. corporations, and I have understood that some recommendation may
possibly be made to Congress by said commission touching the control or disposition
of unpatented lands. I am not advised of the nature of the report that has been
made by the commission, bus I think it proper to submit for your consideration the
.question of the expediency of deferring the perfection of railroad titles by issue of
further patents to the companies which are in default in their indebtedness to the
United States, pending the report of the ecommission, or of action by Congress in the
matter of the adjustment of such indebtedness.

The facts with reference to this matter are as follows: Pursuant to
the provisions of the act of Congress of March 3, 1887, (24 Stat., 488).
The United States Pacific Railway commission on April 17, 1887, was
appointed by the President. The act was entitled, “ An act authoriz-
ing an investigation of the books, accounts, and methods of railroads
which have received aid from the United States, and for other pur-
poses.” The report of the commission was submitted to Congress with
a message from the President dated January 17, 1888. ’

The message was devoted largely to the question of the indebtedness
of said companies to the government. It says:

The majority of the commission are in favor of an extension of the time for the pay-
ment of the government indebredness of these companies, upon certain conditions.
But the chairman of the commission, presenting the minority report, recommends,
both upon prineiple and policy, the institution of proceedings for the forfeiture of
the charters of the corporations and the winding up of their affairs.

Tn reference to the land grants the President said :

I desire to call attention also to the fact that if all that was to be done on the parf

-of the government to fully vest_in these companies the grants and advantages con-

templated by the acts passed in their interest has not yet been perfected, and if the

failure of such companies to perform in good faith their part of the contract justifies

- such a course, the power rests with the Congress to withhold further performaunceon

the part of the government. If donated lands are not yet granted to these companies,

and if their violation of contract and of duty are such as in justice and morals forfeit

. their rights to such lands, Congressional action should intervene to prevent further

.consummation. Executive power must be exercised according to existing laws, and
.exeeutive discretion is probably not broad enough to reach such difficulties.

\
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‘With all the facts and the recommendations of the President before
it, the Fiftieth Congress expired without enacting any further legisla-
tion on this subject.

I have thus carefully examined all the objections urged suggested
against the issuance of the patents here in question and have found ne
reason to justify the further suspension of the same. The road has been:
completed, the selections have been made, and the fees paid, and the
objections urged are not founded in law. There are noadverse claims.
I, therefore, coneur in the proposal of your office that proper lists of
the seleeted lands be prepared and submitted for approval, as a basis
for patent.

The existing law on this subjeet is found in the fourth section of said
act of 1862, as follows:

And be it further enacted, That whenever said company shall have completed forty
consecutive miles of any portion of said railroad and telegraph line, ready for the- -
service contemplated by this act, and supplied with all necessary drains, culverts,
viaduets, crossings, didings, bridges, turn-outs, watering-places, depots, equipments,.
furniture, and all other appurtenaneces of a first-class railroad, the rails and all the
other iron used in the construction and equipment of said road to be American manu-
facture of the best quality, the President of the United States shall appoint thrée com-
missioners to examine the same and report to him in rélation therdto; and if it shall
appear to him that forty consecutive miles of said railroad and telegraph line have:
been completed and equipped in all respects as required by this act, then, upon
certificate of said commissioners to that effect, patents shall issue conveying the
right and title to said lands to said company, on each side of the road as far as the
same is completed, to the amount aforesaid; and patents shall in like manner issue

as each forty miles of said railroad and telegraph line are completed, upon certificate
of said commissioners.
e

OSAGE LAND-—FINAL PROOF.
EwinG ». CHILDERS.

The fact that the receiver’s receipt is dated one day beyond the six months from the
time of making Osage filing is not such an irregularity as will defeat the entry,
where the proof and final affidavit were made within said period and good faith
is otherwise apparent.

First Assistant Secretary Chandler to the Commissioner of the General

Land Office, July 29, 1890.

I have considered the appeal of William H. Childers from your office
decision of December 19, 1888, in which you reject his final proof on
his Osage declaratory statement No. 6376, for the SW. % of See. 10, T.
27 8., R. 12 W., Larned, Kansas, and hold his filing for cancellation.

He made his ﬁlmg on said tract on November 14, 1884, alleging set-
tlement September 10th of that year.

Joanna E. Ewing filed Usage declaratory statement No. 5726, on
October 6; 1884, for the S. § SE. L+ and E. 1 SW. 1 of the same section,
alleging settlement September lo, 1884, She made her final proof be-
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fore A. S. Fay, probate judge of Pratt county, Kansas, on April 4,
1885, and obtained the receiver’s receipt No. 5012 for the first payments
dated April 7, 1885.
On January 28, 1885, Childers gave notice of his intention to make
final proof on March 25 1885, and Ewing filed protest against allowing
Childers’ proof as being in conﬂict with her filing as to the E. § SW. }
of said section.
Hearing was had on Ewing’s protest, and on February 25, 1887, the
register and receiver held for rejection the final proof of Childers, and
-on appeal you affirm that judgment.
‘The facts found by the local office and also by your said oﬂiee de-
cision are fully set out, and, after a careful examination of the testi-
mony, I find such statements substantially correct.
The testimony shows that Childers purchased the improvements on
" said tract from one Huston about September 1, 1884, The improve-
ments consisted of a' ¢ dug-out,” which Childers deseribes as ¢ about six
feet high; had a door four feet high, a knob lock and good hinges; it
was dug down three and a half or four feet” The proof shows it was not

‘in a Habitable condition during the winter; and while he called it his
home, the most he did, up to the time he made his proof, was to make -
oceasional visits to it.

Ewing made her home on the land from September 1, 1884, with oc-
casional absences therefrom ; these absences being for the purpose of
making Toney to pay for the land were clearly excusable; her improve-
ments were ample ; her good faith manifest.

It is insisted that she did not make her proof and payment within six
months after filing her declaratory statement, as required in proceed-
ings to obtain Osage lands. She filed her declaratory statement Octo-
ber 6, 1884 ; she made her proof April 4, 1885, and the receiver’s receipt
for the first installment of $50 is dated April 7, 1885. The fact of the
receiver’s receipt being dated one day beyond the six months from the
time of making an Osage filing is not such an irregularity as will defeat
the entry, where it is shown the proof and final affidavit were made
within the six months, and good faith is otherwise apparent.

The decision of your office is affirmed.

PRACTICE~RECORD OF PROCEEDINGS IN THE LOCAL OFFICE.
SPERLING ¢. MOGREW. ‘

In hearings before the lgcal officers, or other matters that come before them officially, '
$he record of such proceedings should show with exactness the dates when papers
are filed, or any actions are taken by them.

A rehearing is required where the record of proceedings in a contest is indefinite,
and it cannot be determined therefrom whether the defendant had due notice of
the day set for hearing. '
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First Assistant Secretary Chandler to the Commissioner of the General
Lgmd Office, July 29, 1890.

T have considered the appeal of Benj. H. McGrew from the decision
" of your office, dated January 14, 1889, in the case of A. D. Sperling ».
said McGrew, holding for cancellation McGrew’s timber culture entry
for the SE. %, Sec. 25, T. 34 N,, R. 47 W., (Valentine series) Chadron
land district, Nebraska.

This entry was made April 8, 1884, and on April 10, 1886, Sperling-
initiated contest against the same, alleging that claimant had ¢ failed
to cultivate or partially cultivate the first year’s breaking as required
by law, and has not eured the laches up to this date, and has put the
said timber claim in the hands of an attorney for sale.”

It is further alleged that he (contestant) had made personal inquiry -

and caused inquiry to be made at Bordeaux, the entryman’s last
known place of residence in Nebraska and after due diligence personal
service could not be had. Thereupon a hearing was ordered for July
14, 1886, depositions of witnesses to be taken July 7, 1386, before a
notary publie of Chadron, notice of said hearing to be given claimant
by publication.

On the day appointed for the taking of depositions the contestant
appeared in person and with his witnesses. The entryman appeared
by attorney and moved to dismiss the case on the ground of defective
notice. Contestant and his witnesses were sworn and testified and
were cross-examined by claimant’s attorney. No testimony was offered
in behalf of the entry.

July 16, 1886, the loecal officers, after considering the case held that
personal service of the notice of hearing could have been made upon
the elaimant, and that as his name was published in the notice as Me-
Grea instead of MeGrew, and as the evidence failed to show his good
faith, they recommended that the contest be dismissed.

From this finding the contestant appealed, and on June 30, 1888,
your office remanded the case for further hearing because of said de-
fective notice.

September 25, 1888, was set for the re-hearing and claimant was per-
sonally served with notice of the same by the sheriff of Dawson county,
Nebraska.

On the day fixed for trial both parties appeared at the local office,
but it does not appear that any testimony was then taken. The case
appears to have been continued until October 24, 1888, at whose in-
stance, or for what reason, is not shown by the record.

On said September 25, 1888, however, a second -affidavit of contest
was made by the contestant. This affidavit was not executed before
the register or receiver,and does not on its face purport to be an amend-
ment to the original affidavit of contest, and its allegations are entirely
different.
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When said additional or new affidavit was filed is not shown by the
record, but it seems to have been treated by the local office as an
amended affidavit, and sets forth that
the said entryman has failed to planb timber, trees, geeds or ;uttings, during the year
ending 1888, upon the second five acres, The second five acres has not been culti-
vated this year except to plant a patch of potatoes, no seeds or trees have been
planted since 1886, and the breaking was growing up to weeds and grass and that
one James Striker claimed to have purchased the same conditional.

On October 24, 1888, the day to which the hearing appears to have
been continued, testimony was submitted by contestant on the allega-
tions contained in both the affidavits of contest. Contestee did not
appear at said hearing.

November 10, 1888, his attorney filed a motion for re-hearing, alleging
that he was not aware of the day set for the hearing until after October
24, 1888, when he received a letter from his client instructing him to
defend his rights in the premises.

The local officers overruled said motion and on November 24, 1888,
claimant appealed and your office affirmed the action of the local office
and held the entry for cancellation, whereupon claimant appealed to
this Department.

Referring to the testimony taken at the hearing of October 24, 1888,
it is to be noted that it is in the handwriting of F. M. Dorrington, who

was at the time contestant’s attorney. The record as a whole, in this = .

case, is, to my mind, indefinite and unsatisfactory in many respects. As
already indicated, it does not show when the second affidavit of contest
was filed and the only evidence of service of notice, nnder said affidavit,
is the sworn statement of the attorney for contestant, Mr. Dorrington-
Against this is the statement of claimant’s attorney in his motion for
re-hearing, that he was not aware of the day set for hearing until after
said day had passed.

Under all the facts and circumstances of the case, I am of the opinion
that a further hearing should be had. .The decision appealed from is,
therefore, set aside, and the case is returned to your office for sach steps
as may be necessary to such hearing.

The two affidavits of contest herein referred to may be treated as
consolidated and as together containing the charges to be met by the

"entryman at the further hearing above directed.

In this connection I deem it proper to suggest that you call the atten-
tion of the local officers to the necessity for making their records com-
plete in the matters which come before them officially, in the way of
bearings, or otherwise. It will be observed that most of the difficulty -
found in this case arises from the fact that the local officers did not
properly note the dates of filing papers and of actions taken by them,

~ at the several steps in the progress of the case.
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3

MINERAL ENTRY -CONFLICTING CLAIMS.
Moss RoseE LoODE.

A mineral entry made during the existence of another entry for the same tract is ir-
regular, but may be allowed to stand on the cancellation of the previous entry.

A decision of the Department holding an entry for eancellation * wishout prejudice
to the elaimant’s proceeding de novo in a regular manner,” is in effect only a pex-
mit to the claimant to renew his application subject to all adverse rights.

~ Secretary Noble to the Commissioner of the Geneval Land Office, August
' 2, 1890
R .

This record presents the appeal of Charles H. Pratt from your office
decision of May 16, 1889, holding for cancellation his mineral entry No.
244, made November 19, 1887, for the Moss Rose lode claim in the Gun-
pison, Colorado, land district.

It appears that the greater part of the ground covered by said entry
was also embraced in mineral entry No. 150, for the Sylvanite No. 2
lode claim. The Sylvanite application was filed in the local office on
April 13, 1885, and the entry allowed July 11, 1885.

Oun September 10, 1885, Pratt filed a protest against the Sylvanite
entry, alleging inter alia that (as stated by your office) ¢ there never
was any plat or notice posted in a conspicuous place upon the claim as
required by law.” '

Your office, after a hearing had to determine the matter thus alleged,
held October 27, 1887, the Sylvanite entry for cancellation ¢ without
prejudice to the claimant’s proceeding de novoin a regular manuer.”

This action was on appeal sustained by the departmental decision of
December 19, 1888, (7 L. D., 5564), which, on motion for review was ad-
hered to May 4, 1889 (8 L. D., 457).

The Moss Rose application was filed November 21, 1885, and during
the statutory period was adversed by the Sylvanite claimants. The re-
sulting snit was subsequently, August 23, 1886, dismissed by agreement
of counsel. ,

It appearing that the Moss Rose application was made during the
existence of the Sylvanite entry your office by the decision appealed
from held that the entry (Mess Rose) in question was invalid and should
be canceled. _

I am not favorably impressed with this view of the case.

An entry, though made when land was not subject to appropriation,
on the removal of the bar may be allowed to stand. Schrotberger o.
Arnold (6 L. D., 425). See also E. S, Newman (8 L. D., 448).

The allowance of the Moss Rose entry during the existence of the
Sylvanite, may have been irregular, but the latter has been canceled
by order of the Department and so far as the record discloses the ques-
tion is between appellant and the government. It was, however, fur-
thermore held by your office that the allowance of the Moss Rose entry
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would operate to defeat the ¢ manifest intention” of the Department
in affirming (as stated) the judgment of your office whereby the Sylvan-
ite entry was held for the cancellation ¢ without prejudice to the claim-
ant’s proceeding de novo in a regular manner,” or in other words, that
under said judgment the Sylvanite claimants were entitled to renew
their applieation and pursue the same to entry in preference to and
without regard to the rights of the appellant. )

The Department upon a proceeding instituted by the appellant (a
party in interest) found the Sylvanite entry to be invalid by reason of
illegal posting of notice on such claim. To hold the appellant’s rights
in the premises inferior to those of the Sylvanite claimants is therefore,

_obvious error. The effect of the said departmental decision was simply
to permit such claimants to renew their application subject of course
to all adverse rights.

The Moss Rose entry (if regular in other respects), willin accordance
with the views hereinbefore expressed remain intact.

The deecision appealed from is reversed.

PRE-EMPTION—SECOND FILING—ALIEN.
BIRTCH ». CUDDIGAN.

A declaratm y statement filed by one foreign born, who has not made a declaration of
intention to become a citizen, becomes valid if such declaration ismade pricr o
the intervention of a valid adverse right.

_A second filing will only be allowed where the claimant by reason of a prior or ad-
verse right is unable to perfect title under the firat.

Pirst Assistant Secretary Chandler to the Commissioner of the General
Land Office, August 2, 1890,

I have considered the appeal of William Cuddigan from your decision
of February 8, 1839, rejecting his claim and holding for cancellation
his declaratory statement for the SW. 1 of NW. 1 of Sec. 27, T. 45 N,
R. 8 W., Montrose, Colorado.

Said filing was made May 24, 1886, al leging settlement August 1,
1885.

You held the same for cancellation asillegal for the reason that Cud-
digan had, at Winona, Minnesota, on September 13, filed a declaratory
statement for the NW. % of Sec. 9, T. 106, K. 23, alleging settlement
thereon July 28, 1856.

Appeal is taken by Cnddigan upon the ground that said filing was
illegal and void, for the reason that at the time he made the same he
was not qualified to do so, as he was foreign born and did not declare
bis intention to become a citizen of the United States until December
1, 1856, hence that he had a right to make a second filing.

The tract for which filing was made was approved to the State of
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Minnesota, December 1, 1862, under the act of Congress approved
March 3, 1857, making a grant of land to the Territory of Minnesota
to aid in the construetion of railroads.

‘Counsel for the appellent in their argument say, Cuddigan declared
his intention to become a citizen December 1, 1856, ¢ but never-after-
wards made any elaim to the land on which his illegal and void filing
had been malde. He did not ratify his first act, nor claim anything un-
der it, but abandoned the land, which was subsequently certified to the
Transit R. R. Co., under act of March 3, 1857.”

In my opinion the evidence in the case does not sustain this view -
At the hearing Cuddigan testified that he had filed for land in Minne-
sota, and when asked why he was not able to prove up on the same he
answered,

Thad not the means, I was burned out and lost my title and the land fell to a rail-
road company. Ilost by the fire my team and everything I had and as a tesnlt I
was unable to pay for the land within the time required by law, my filing wason an
odd section within a railvoad grant and on my failure it fell into the railroad’s hauds

Ques. When you filed on this land you had a prior right to the land.

Ans. Yes.

Ques. And their right did not acerue until your rights were fmfelted

Ans. They had no rights until mine were forfeited.

Ques. At the time you settled upon the land'in Minnesota on which you say you
made your filing was it government land thrown open to settlement and pre-emp-
tion.

Ans. Yes.

He further testified :

Ques. Were you ever notified by the land office in Minnesota of the cancellation of
your filing on said Sec. 9, or of a contest of that filing.

Ans. No. J

Ques. When you went to the land office to prove up what did the register tell you.

Ans. He told me to go home, I had lost my title, that the railroad had it.

It is thus evident that at the time Cnddigan declared his intention to
become a citizen December 1, 1856, he was asserting a claim to this
land, and that he continued to assert a claim to the same until after
the tract was held to have inured to the grant for railroad purposes an-
der an act approved months after he became qualified to perfect title.

It is a well established prineciple that a declaratory statementfiled by
one foreign born, who has not declared his intention to become a citi-
zen, becomes valid upon the elaimant declaring his inteption to become
a citizen, if said declaration is made before a valid adverse right inter-
venes. Mann ». Huk (3 L. D., 452); Soustilie v. Lowery (6 L. D., 15).

The prineciple is also established that a second filing will only be al-’
lowed when the claimant, by reason of a prior or superior right, is unable
to perfect title to the land. -Allen ». Baird (6 L. D., 298).

Applying these rules to Cuddigan we find that prior to the initiation
of any adverse right he had qualified himseif to perfect title to the land
claimed by him, and for which he had made a filing, and that his failare
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_to thus perfect: title was notowing to the presence of any adverse clalm
or right. His second filing was therefore illegal.
Your decision is affirmed.

l’ITECHASE PRIOR TO PATENT.—CONFLICTING EQUITIES,
MURPHY . SANFORD.

The purchaser of land prior to the issuance of patent therefor takes an equity only,
and has no greater or different right than the entryman.

The protection afforded by equity to a bona fide purchaser without unotice extends.
only o0 a purchaser that holds the legal title.

As between one holding under a pre-smption entry, where by mistake the patent
failed to describe the land actually purchased,aud another claiming under a
subsequent location of such land, made with a knowledge of the facts with re-
spect to the prior purchase, the superior equity is with the former,and patent.
shonld issue to correct the mistake.

Secretary Noble to the Commissioner of the General Land Office, August
2, 1890.

I have considered the case of John Murphy v. Wayland W. Sanford
on appeal by the latter from your decision of February 17, 1890, hold-
ing for cancellation the soldier’s additional homestead entry of Jay O.
Bacon for the NE. 1 of the SW. L of See. 4, T. 48 N., R, 14 W., Ashland,
Wisconsin land distriet. '

On April 22, 1889, Jay C. Bacon made soldier’s additional homestead:
entry for said land and on the next day, by his attorney in fact, one
Herbert R. Spencer, conveyed it to Wayland W. Sanford. - Afterwards.
Bacon and his wife executed in person another deed conveying said
land to Sanford.

On August 16, 1889, the local officers transmitted the affidavit of one
John H. Murphy setting forth that he was the.owner of said tract of
land and had “enjoyed undisputed possession and occupancy of said
tract of land until one Jay C. Bacon having discovered au error in the
United States patent filed an additional homestead entry for the NE.}
of the SW. 1 of said section” and that his ownership and possession of
said land were facts of general notoriety. Afterwards Murphy, by letter
of August 27, 1889, transmitted two patents, issued to Wellington
Gregory, one dated June 1, 1859 for the NW. £ of the SW. } of said sec--
tion, based upon pre-emption certificate No. 327, and the other dated
May 3, 1860, for the SE.  of the SW. 1 and the W. § of the SW. { of said
section, based upon military bounty land warrant No. 22,827. At the
same time Murphy transmitted an abstract of the title to the SW. tof
said section certified by one ¢ K. W, Lewis, abstracter.” The first item
in this abstract is as follows:—

The book of ormmal entries on file in the office of county clerk shows that the SW.%
of Sec. 4, T. 43, R. 14, was entered by Wellington Gregory 25 Septe&bel 1856.
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Said abstract of title shows also the following conveyances viz:—

The two patents herelnbefore mentioned, filed for record May 4,
1886.

Warranty deed, Wellington Gregory to T. C. Tiernan, dated October
25, 1856, recorded May 18, 1857, conveying SW. 1 said section.

Mortgage, Tiernan’ to Gregory, dated October 23, 1856, recorded
November 11, 1856, and satlsﬁed Aungust 24, 1857, desemblng SW. 1
said section.

. Will, Thomas C. Tiernan, to his wife and children by name, dated
June 20, 1862, filed for record April 17,1886, devising and bequeathing
all his property '

‘Warranty deed, Heirs of T. C. Tiernan, deceased, to Charles N. Aker,
-dated March 31, 1886 recorded May 3, 1886, conveying SW. £ said sec:
tion.

‘Warranty deed C. N, Akers tp D. George Morrison, dated April 12,
1886, recorded May 3, 1886, conveying SW. 1 said section.

Warranty-deed, D. George Morrison and wife to John H, Marphy,
dated April 29, 1886, recorded May 4, 1886, conveying SW. L said sec-
tion.

Power of attorney, Jay C. Bacon and wife to Herbert R. Spencer,
-dated December 9; 1879, recorded April 23, 1889, authorizing the sale
-and conveyance of *any lands he may acquire by him as an additional
homestead entry.”

Duplicate receipt, United States to J ay O. Bacon, dated April 22, 1889,
recorded April 23, 1839, for NE. 1 SW.1 said section.

Warranty deed, J C. Bacon and wife by attorney in fact Herbert R.
Spencer to Wayland W. Sanford, dated April 23, 1889, recorded same
day, conveying NE. 2 SW., 1 said section.

Confirmatory deed, Jay C. Bacon and wife to Wayland W, Sanford,
-dated May 1, 1889, recorded May 7, 1839, conveymg NE.1 SW. 1 said
section.

Among the papers in this case I find a]so certain papers from the
files of your office and relating to the entries made by Wellington
‘Gregory. These papers show, and it is admitted by the attorney for
Sanford that Gregory filed pre-emption declaratory statement for said
SW. 1 of See. 4, and on September 25, 1856, subwitted final proof in
support of said filing. It seems that he paid for said land with military
bounty land warrant No. 22,827, for one hundred and twenty acres, and
850 in cash, separate receipts being issned. The receipt and certificate
issued upon the cash payment which are numbered 327, describe the
land covered thereby as the ¢ north west gnarter of the south west
-quarter ” of said seetion four and the certificate has on the back this
memorandum—¢ Bal. of this elaim satisfied by Wt. 22,827 act Mch. 3,
1855, for SE .+ SW L and W. 4 SW. 1.”—The application accompanying
the warrapnt referred to describes the “SE. £ of SW.1and W.§ of SW. %
-of said seetion, and has on the back this memorandum——¢ Bal, of this
claim satisfied by certificate 327 for NW.1 SW. 1.7
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Sanford, through his attorney, filed in your office an abstract of title
of the SW. } of said section 4, certified by the register of deeds for
Douglas county as being “ a true and, correct abstract of all deeds or
other conveyances on file or of record”in his office. This abstract shows
substantially the same facts as the one filed by Murphy, except that it
makes no statement as to the matter set forth ih item one of that
abstract. Accompanying this abstract was an affidavit executed by said
register of deeds, containing the following statement:

That none of the records in my office show the entry by Wellington Gregory of the
said Jand above described. Affiant says that there is a book in the office of the-
county elerk (auditor), or in the county treasurer’s office that shows some of the
early land office entries, but affiant says said book is kept in said offices as a con-
venience in assessing taxes, but that said book forms no part of the publie records of
my office as provided by statute. .

He also filed affidavit of Herbert R. Speucer, stating that before the
purchase of this land by Santord, he, affiant, went with said Sanford
and one N. S. Bowers to the office of the register of deeds for Douglas

Ny

county, where said land is situated and they carefully searéhed the rec- .

ords of said office, but found nothing to indicate thatthe United States
had sold or parted with the said land previous to the entry by Bacon.
He further states that they visited the local land office and found nothing
in the records of thab office to show that the land had been entered by
any one orthat the United States had disposed of or sold said land pre-
vious to the sale to Bacon. There was filed also the affidavit of N. S.
Bo'wers stating that he was associated with Sanford in the purchase of
this land, having furnished a part of the purchase money; that before
making such purchase he wrote to the Commissioner of the General
Land Office as to the status of said tract and received a reply stating
that it was vacant public land; that he carefully examined the records
of the office of register of deeds for Douglas county, and the records of
the local land office and found no record of any conveyance of the title
to said tract by the United States and that he then joined in good
faith in the purchase of said land and in good faith paid his proportien
of the purchase money. They also filed copies of two letters of your
office addressed to N. S. Bowers stating that the records of your office

showed said tract was vacant public land. Sanford also made affidavit -

to the effect that he had made inquiry and had examined the records of’
the local land office and of the office of registér of deeds for Douglas.
county, and finding nothing to show that the United States had parted
with title to said tract until the homestead entry of Bacon, purchased
said land.
- With these facts presented by the papers in the case, your office held
that the purchase by Gregory vested in him such a right to the land as
served tosegregate it from the public domain and that after that sale,
the government had no right or power to sell to another, and decided
that the patent to Gregory, dated June 1, 1859, should be canceled,
that a patent issue to John Murphy for the north east quarter of the
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south west quarter of said seetion, and that Bacon’s entry be held for
cancellation.

It may be well betore considering the controverted questions in this
case to mention some points which are too well established by the de-
cisions of this Department and of the supreme court of the United
States to admit of dispute.

Bacon by his entry acquired not the legal title, but an equitable title
only to this tract of land. The legal title thereto still remains in the
United States, Sanford as the vendee of Bacon took an equitable title
only and occupies the same relationship to this case as his grantor, the
immediate claimant from the United States would have held had there
been no sale, that is, he stepped into the-shoes of the entryman and
has no greater or different rights or equities. This was admitted in the
course of argument of this case by Sanford’s attorney and it is un-
necessary to cite anthorities in support of the proposition. Although
the attorney for Sanford describes him as a bona fide purchaser with-
outb notice and seems to rely to a considerable extent on the protection
afforded purchasers of this description for the sueccess of his client
here, yet I do not think the facts here presented bring him within that
category or that it is necessary to here discuss the extent of the pro-
tection to be afforded bona fide purchasers without notice. In order
to entitle one to protection as such a purchaser he must hold a legal
title. - In Story’s Equity Jurisprudence, See. 64 ¢, in speaking of the
protection afforded by equity to bona fide purchasers without notice,
it is said: :

The purchaser, however, in all cases must hold a legal title, or be entitled to eall
for it, in order to give him a full protection of his defense ; for if his title be merely
equitable, then he must yield to a legal and equitable title in the adverse party.

And again in Seec. 1502, it is said :

To entitle himself to this protection, however, the,purchaser must not only be bona
fide, and without notice, and for a valuable consideration, but he must have paid the
purchase money. So, he must have purchased the legal title, and not be a mere puz-
chager without a semblance of title; for even the purchaser of an equity is bound to
‘take notice of, and is bound by, a prior equity ; and between equities the established
rule is, that he who has the prior equity in point of time, is entitled to a like priority
in point of right.

In Vattier v. Hinde (7 Pet., 252) the sapreme court said :

" The rules respecting a purchaser without notice are framed for the protection of
him who purchases a legal estate and pays the purchase money without knowledge
of an outstanding equity. They do not proteet a person who acquires no semblance
of title. They apply fully only to the purchaser of the legal estate. Even the pur-
chaser of an equity is bound to take notice of any prior equity.

In Boone ». Chiles (10 Pet., 177) in stating the matters that must be
set forth in an answer claiming protection as a bona fide purchaser
without notice, it was said :

The title purehased must be apparently perfect, good in law, a vested estate in foe
simple, 1 Cr, 1005 3 Cr. 133, 5; 1 Wash. C. C., 75. It must be by a regular convey-
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ance; for the purchaser of an equitable title holds it subject to the equities upon it
"in the hands of the vendor and has no better standing in a court of equity, 7 Cr. 48;
7 Pet., 271 ; Sugden 722, Such is the case which must be stated to give a defendant °
the benefit of an answer or plea of an innocent purchaser without notice; the case
'stated must be made out, evidence will not be permitted to be given of any other
matter not set out.

This same doctrine is adhered to in Root ». Shields (1 Woolworth’s
Cir. Ct. Rep., 340).

Under these rulings it is clear that Sanford has not the qualifica-
tions necessary to entitle him to protection as a bona fide purchaser
withont notice.

The question, then, to be determined in this case is as to which of
these parties, each elaiming an equitable title to this land, has the better
claim thereto. The general rule applicable in sauch cases is expressed
in the maxim Qui prior est tempore, potior estjure. Mr, Broom in his
work on legal maxims 1,356 in diseussing this maxim says :

So, when there are conflicting rights as to real property, courts of equity will inquire,
not which party was first in possession, but under what instrnment he was in posses-
sion, and when his right is dated in point of time; or if there be no instrument, they
will ask when did the right arise—who had the prior right ?

See also Story’s Equity Jurisprudence, Secs. 381-1502. In the decis-
ion in Boone . Chiles supra, it is said :

It is a general principle in courts of equity, that, where both parties claim by an
equitable title the one who is prior in time is deemed the better in right. )

Itis urgently insisted, however, on the part of Sanford that if Mur-
phy or any of his grantors, either immediate or remote, had exercised

- ordinary care in the examination of his title papers the mistake in ques-

tion would have been discovered, and could have been corrected prior
to the intervention of this adverse claim; and that third parties who
were induced by the condition of the title to this land, as disclosed by
the reeord, to invest money in the purchase thereof, have in the face of
this laches the stronger equities. This amounts to the elaim that the
particular facts in this case take it out of the general rnle.

It should be noted in this connection that there is no statement by
or on behalf of Sanford that his grantor Bacon the immediate claimant
from the United States, ever made any éxamination prior to his entry
as to the condition of the title to this tract of land, and also that none
of the affidavits filed in Sanford’s interest alleges ignorance on the.
part of Bacon, Sanford or Bowers of the existence of a claim of some
charagcter to this land adverse to the title of the United States. Indeed
the examination of the records claimed to have been made, could not
result otherwise than in apprising the inquirer of the existence of such
a claim, for the records showed conveyances by Gregory and others of
the whole SW.2 of said section including the land in controversy. This
knowledge having been gained, there was then demanded of the pro-
posed purchaser of an equity only, something more than ordinary dili-
gence—something more than an inquiry to ascertain whether such
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claim was a legal and perfect one. The examination thus demanded
would naturally have included both an inspection of the tax books of
the county in which the land was sitnated aud inquiries in the neigh-
borhood of the land as to who claimed and controlled it. Such an ex-
amination being demanded, the claims of these parties must be deter-
mined in the light of the facts that would have been disclosed theéreby,
and this is especially so in the absence of an allegation on their part of
ignorance of such faets. This examination and inquiry would have
disclosed that Gregory and his grantees had claimed said land since
1856, as shown by the various ¢onveyances and the payment of taxes.
An inquiry to ascertain when and by what authority this land was
assessed for taxation would have led to an examination of the book
which the register of deeds for said county explains was kept in the
office of the county clerk, or of the treasurer, which would have dis-
closed the fact that Gregory had purchased the whole of the southwest
quarter of said section. The submission of a statement of these facts,
a knowledge of which these parties are chargeable with, to your office
would have resulted in the discovery of the error inissuing two patents
to the same party for the same tract of land. In fact the records of
that county advertised the existence of such an error in that they
showed two patents issued by the United States to the same party,
Gregory, for the same piece of land. One purchasing an equitable title
to this land in the face of these circumstances must be held to have
acted with a knowledge of the facts in the case, and to have deliber-
“ately taken the chances of defeating whatever claim was outstanding.

It is true the information given by your office was based upon appar-
ently superficial examination of the records and the information im-
parted was incorrect and misleading, yet this ecannot alter the facts as
they actually existed, or confer upon one receiving such information any
rights to which the facts would not entitle him,

It is true that Murphy and his grantors were guilty of a degree of
laches in allowing to go uncorrected for so long a period a mistake
which would have been discovered by an examination of their title
papers. 1t is, however, a well known fact that purchasers of public land
rely most implicitly upon the correctness of the title papers issued by
the officers of the government, and that it is not an unusual occarrence
for patents to lie in the land office uncalled for éven longer periods than

“in this case. ‘

This case is upon that point not materially different from that of Sim-
mons ». Ogle (105 U. 8., 271). Ugle rested his claim on the assertion
that his remote grantor John Winstanley bought the tract of land in-
volved from the United States on December 30, 1835, although patent
never issued on said purchase. Simmons rested his claim on a patent
from the United States to himself, dated June 12, 1874. The cir-
cuit court rendered a decree in favor of Ogle. The supreme court
found from the evidence that Winstanly did not purchase this tract from
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the United States, bat said in the course of the decision—¢If the pur-
chase and payment now stated and alleged 'in the bill were satisfac-
torily established by the evidence, the decree should be affirmed.”

It is clear in this case that Gregory actually bought this tract in con-
troversy and paid therefor the consideration prescribed by law ; that he
had done everything required of him to acquire a vested right thereto.
It was said in the decision of the case of Wirth », Branson (98 U. 8.,
188): ~-

The rule is well settled, by a long course of de'cisions, that when public lands have
been surveyed and placed in the market, or otherwise opened to private acquisition,
a person who complies with all the requisites necessary to entitle him to a patent in
a particular lot or tract is to be regarded as the equitable owner thereof, and the land
is no longer open to location. The public faith has become pledged to him, and any
subsequent grant of the same land to another party is void, unless the hlat location
or entry be vacated and set aside.

See also Cornelius v. Kessel (128 U. 8., 456), and authorltles there
cited. :

After a careful consideration of this case in connection with the ar-
guments advanced and the authorities cited by the attorneys, I am of
the opinion that the question as to which of these parties has the

stronger equities should be resolved in favor of Murphy.

Among the papers filed by Saunford is a certified transeript of the
record of Wellington Gregory’s naturalization, which shows that natur-
alization papers were issued to him on November 9, 1868, upon the state-
ment ¢that he was naturalized in Superior City, Wis., in May 1854, and
that his naturalization papers were burned in the following year,” and
due proof of residence and good character. Accompanying this was
the affidavit of the clerk of the circuit court of Douglas county setting
forth that he has in his custody ¢ all records showing declarations
of intention to become citizens of the United States that have ever been
executed in said county of Douglas in which is located the City of Su-
perior,” and that diligent search through said records from the organiza-
tion of the county in 1854 disclose the fact that Wellington Gregory
never made application for citizenship, or declared his intention of be-
coming & citizen of the United States.” Although these papers are not
referred to in the argument of counsel, and it might therefore be con-
cluded that no stress is laid upon them, I have thought best to say that
in my opinion they are not sufficient to overcome the finding of thelocal
officers from the final proof submitted that Gregory was at the date of
said proof a qualified pre-emptor.

For the reasons herein stated I coneur in the conclusion reached in
your office. It is not necessary to cancel either of the patents hereto-
fore issued. A patent should bé issued for the tract in controversy,
the NE. £ of the SW. 1 of said section 4, which should refer to the
former patent and state that it is in correction thereof, and should issue
to Wellington Gregory instead of in the name of the applicant Murphy.
With this modification the decision appealed from is affirmed.

2497—vorL 11——9
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RAILROAD GRANT—ADJUSTMENT-RESERVATION—LATERAL LIMITS.
MissoURrl, KANsAs, AND TexAs Ry. Co.

The opinion expressed by the Department in 1360 that the right ‘of the Indians to lands

’ in the New York Indian reservation had lapsed, and the subsequent proclama-

tinn of the President directing the sale of said lands, acted upon for the period of

thirty years, recognized by Congress, and acquiesced in by the Indians, precludes

departmental action looking toward the recovery of title to lands lying within

- said reservation, and patented to this company under its grant of 1863 and the
acts amendatory thereof.

The lateral limits of the grant, as fixed by the original withdrawals, should not be re-
adjusted with the view of recovering title to lands patented to said company, that
may thus be shown to lie outside of said limits as re-adjnsted, for (1) the title to
said lands has passed out of the company; (2) it must be presumed that in making
the original withdrawals all matters necessary to a legal determination were duly
counsidered ; and (3) the said withdrawals have stood unquestioned for a long term '
of years, and titles that have vested thereunder shonld not now be disturbed.

The allowance of indemnity in aceordance with the prineiples annouuced in the case
of the Chicago, St. Paul, Minneapolis and Om aha Ry. Co., 6 L. D., 185, ie ap-
proved.

Secretary Noble to the Commissioner of the Geneml Land Oﬁice, August
2, 1890.

By letter of July 21, 1887, your office transmitted an adjustment ”
of the grant for the Missouri, Kansas and Texas cailway company, and
stated that,  The limits of the grant upon which withdrawals were
ordered were laid off before all the lands were surveyed, and as to sur-
veyed lands the withdrawal limits were not adjusted to the smallest
legal subdivisions. Your office further stated that it became necessary
therefore to define the exterior limits of the grant accurately, but ad-
justed to the smallest legal subdivisions of the public surveys. ¢ This
made some slight variations on the extreme outward limits, and also
disclosed an error in the withdrawal maps in this, that in closing the
public surveys upon the first gnide meridian east of the 6th principal
meridian the range thus made was two miles in width instead of one
mile, and as a resultof which the limits of the grant had been laid down
one mile too wide wherever such range was embraced within the limits
of the withdrawal.” Your office accordingly prepared and submitted ¢ a
map showing with precision the lateral limits of the grant in conformity
with the principles laid down in the case of Leander Scott v. Kansas Pa-
cific railway company (5 L. D., 468),” and made the adjustment of the
grant in accordance therewith.

Continuing, yoiir said office letter set out the various amounts of
land patented for said company, and concladed that it had received an
excess of 271,007.86% acres above what it is entitled to and recom-
mended that proper steps be taken to recover said excess from the com-
pany.

By letter of June 21, 1839, said adjustment was returned to your
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office with directions that the guestions involved be again examined
and a report submitted in accordance with the present rulings of the

Department.
On November 18, 1889, your office transmitted a second adjostment

of said grant in whlch the following statement is made:

Total area of ETaNb «oveeaeocn tavmee commeenavcnnceennnnnn 1,134,791, 08
~ Deduct on account of moieties:

A . T.and 8. Fool e ireiiimeeaces tecceniranon amne 37,161.14
L.L.and Guecer coee ccencamcencmecencce smemee e 90,898, 74

———  128,059.88

Net area of rant ceeaeoeecvrirocriimant secenneccocnonan 1,006,731. 20
Approved in granted limits ..ceveeomcneioimme i 122, 656. 53
to L. L. and G. within elear limits...cocvcoouao.. 1,663.36

———  124,319.89

L0810 Erant veen cemiae oo el e 882, 411. 31

Approved as Indemnity «covveeecean cioire e e iae e 494, 072, 38

Due as indemnity o oceoeeocimee i e e hmm e aaeas 388, 338. 93

I understand from this that the company has failed by 388,338.93
acres, to secure the total number of acresin its grant, after deductmg
moieties for grants of even date.

The explanation of the different results reached by said adjustments
is stated by your office as follows:

In the former adjustment deduction was made on account of prior grants for rail-
roads, Indian reservations, and selections on account of grants to the State for in-
ternal improvements, etc. These deductions, under departmental deeision in the

matter of the adjustment of the grant for the Omaha company (6 L. D., 195), are er-
roneous, and in the adjustment now presented indemnity has been allowed for such

losses.

The company claims its lands by virtue of the grants of March 3, 1863,
(12 Stat., 772), July 1, 1864 (13 Stat., 339), and July 26, 1866 (14 Stat.,
289). The first act makes a grant for the Atchison, Topeka and Santa
Fe road with a branch from where it crosses the Neosho, down the
Neosho valley to a point where the Leavenworth, Lawrence and Gal- ‘
veston road enters said valley. The line of said branch as definitely
located left the main stem at Emporia and ran southeasterly, corre-
sponding with the road as afterwards built. The withdrawal for the
branch was made in 1863, The act of 1864, provided for a road from
Emporia, northward, via Council Grove, to a point near Fort Riley on
the branch Union Pacific railroad. No action was taken under this act
affecting the questions here in issue. The act of 1866 provided for a
road from Fort Riley ¢ or near said military reservation, thence down
the valley of the Neosho river to the southern line of the State of Kan-
sas,” being the line defined in said two former acts. The withdrawal
necessary for the entire line was made in 1867, and the road was built.
The grant was of ¢ every alternate section of land or parts thereof des-
ignated by odd numbers, to the extent of five alternate sections per mile
on each side of said road, not exceeding in all ten seetions per mile with
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. \
a provision for indemnity lands to be selected not beyond twenty miles
from the line of the road.

By letter of October 31, 1887, your office referring to said first ad-
justment stated that an important matter in connection with said grant
had not been taken into consideration in making up the statement of
areas included in the grant This important matter was deseribed by
your office as follows:

A portion of the lands through which this and certain other roads run, is embraced
in the reservation established for the New York Indians by treaty of January 15,
1838 (7 Stat., 550), and that reservation does not appear to have been extinguished
at date of railroad grants, and has never been extingnished.

Your office further stated that on August 17,1860, the Commissioner
of the General Land Office submitted to this Department a proposed
proclamation for the sale of the lands within said reservation, which
proclamation was signed by the President on August 21, 1860, in con-
formity with which said lands were offered for sale ; that said Commis-
sioner apparently assumed the reservation had been extinguished, and
that assumption was erroneous as shown by the action of the govern-
ment in 1868, when ¢ a treaty was concluded between the United States
and the New York Indians for the surrender of all claims under the
the treaty of 1838, but the treaty of 1868 was not ratified by the Sen-
ate;” that ““it cannot of course be held that the President intended by
proclamation of sale to have formally or actually extinguished a treaty
reservation, or that it would have beer competent for him to have done
80. . . . Reserved lands wers not granted to such companies, and
their rights are derived from grant and not from executive action.” It
was further stated that 276,602.24 acres have been patented to or for
railroad companies in said reservation, mostly for the company here in
question, and it was recommended that proper steps be taken to secure
the reconveyance or recovery of such lands under the provisions of the
act of March 3, 1887.

Against this recommendation the attorneys for the company urge that
the question has become res adjudicata by virtue of the decision of the
supreme court in the case of Kansas City, Lawrence and South Kansas
R. R. Co., ». The Attornéy-General (118 U. 8., 682). That action was
brought to set aside the title to certain lands, being a portion of those
herein under consideration. The appellant company supra, claimed as
the assignee of the Missouri, Kansas and Texas Ry. Co. The court held
that there was no sufficient reason found in the record for disturbing the
certificates and patents therefor issued to said latter company. In the
statement of said case which precedes the opinion of the court it is
recited :

Mr. Williamm Lawrence (representing settlers), for appellee, argued the following

general propositions: . . . « . . Sixth Proposition.—It is submitted that
" the lands in eontroversy are nol; subject to any land grant, because included in the
New York Indian reservation under the treaty of Januwary 15, 1838, never legally
revoked.
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After considering certain allegations of the bill, and concluding that
they furnished no reason for disturbing said titles, the court econ-
cluded: :

There are other grounds urged for granting the relief sought by the bill, but they
are not sufficient to justify such a decree, nor are they imporfant enough to require
further discussion here.

On this statement it is claimed by said attorneys that the question
here presented, was properly before the court, and decided. An exam-
ination of the record of that case, however, shows that such claim is
not well founded. The question now before me was not put inissue by
the pleadingsin that case. The New York Indian reservation was not
mentioned, either in the bill, the answer or the replication, nor was any
reference made thereto. The bill urged that the lands were excepted
from the grant for the Missouri, Kansas and Texas road by reason of
conflict with other railroad grants ; because the road was not constructed
to a certain point contemplated in the grant; and because the company
had received more lands than it was entitled to, ete. After considering
these three propositions the court concluded with the expression above
cited. But the ‘ other grounds” there_spoken of must be held to be
those put in issue by the pleadings, of which there were several. Cer-
tainly no judgment could havegone against the company, on the record,
on a plea which it had no opportunity of answering, nordo I think the
mere mention of an exfraneous fact by an attorney in argament would
place that fact in issue, ¢ where the second action between the same
parties is upon a different claim or demand the judgment in the prior
action operates as an estoppel only as to those matters in issue or points
controverted, upon the determination of which the finding or verdict
was rendered.” Cromwell ». County of Sac. (94 U. 8., 351).

However, I find myself unable to agree in said recommendation that
steps be taken to secure the reconveyance of these lands under the act
of March 3, 1887, for the following reasons.

By said treaty of 1338 the New York Indians ceded and relinquished
to the United States all their right, title and interest to the lands
secured to them at Green Bay, in the Territory of Wisconsin, by the
Menomonee treaty of 1831 (except a small tract); and in consideration
thereof the United States agreed to set apart the land subsequently
embraced in said New York Indian reservation, ¢ to have and to hold
the same in fee simple to the said tribes or nations of Indians, by patent
from the President of the United States” issued in conformity with
section 3, of the act of May 28, 1830, (4 Stats., 411), the proviso of
which declares that ¢ such lands shall revert to the United States if the
Indians become extinet or abandon the same.” It wasagreed that said
Indians then residing in New York should remove to said lands so set
apart, and that such of the tribes as fail * to accept and agree to re-
move” within five years ¢ or such other time as the President may
from time to time appoint shall forfeit all interest in the lands so set
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apart to the United States.” The United States agreed to appropriate
$400,000 to aid said Indians in removing from their homes, etc. But
few of the Indians went to said lands, and of these but thirty-two re-
ceived “ certificates of allotment?” for their respective shares of land,
In a report to the Department, subsequently transmitted to Congress,
and dated February 9, 1883, Commissioner of Indian Affairs Price
stated that no fime was ever fized by the President within which the
removal must be made, that but $20,477.50, of the $400,000 promised,
were appropriated, and that on the other hand the Indians, inany con-
siderable numbers, never manifested a desire to remove to the western
lands, but on the contrary opposed such removal.

In a letter dated April 19, 1858, to the chairman of the commlttee on
Indian Affairs of the House of Representatlves in reference to a bill
then pending affecting these lands Secretary Thompson said:—(Vol.
3, p. 93, Ind. Div.),

The Indians who have failed to remove have by the express terms of the treaty of "
1838 forfeited their title fo the reserve and a due regard for the interest of the white
population of Kansas would seem to require that this large and valuable body of land
should no longer be withheld from settlement. ’

On June 16, 1860, he wrote to the Commissioner of Indian Affairs, as
follows: (Vol. 3, p. 327, Ind. Div.),

Herewith is returned, with my approval endorsed thereon, the list of locations made
for the New York Indians, in Kansas, which was transmitted with your report of the
9th inst.

Your recommendation that the balance of the tract heretofore reserved for the New
York Indians in Kansas, be furned over to the General Land Office, to be disposed of as
other public lands, is approved, and you will so inform the Commissioner.

The proclamation of the President of 1860, referred to by your office
thereafter directed public sale in certain townships, of the public lands
not eovered by individual Indian locations, “in the late” New York In-
dian reservation. From that time at least the lands in said reservation
have been treated as subject to the operation of the land laws. Mean-
while the lands have been disposed of and numerous towns have grown
up thereon. On November 5,1857 (11 Stat., 735), a treaty was con-
cluded with the Tonawanda band of Senecas (one of said tribes), by
which said band relinquished all its claims to said land under the treaty

of 1838, in consideration of which the United States agreed to pay
and mvest for them the sum of $256,000. On June 20, 1834, the Senate
committee on Indian Affairs referred to the court of claims a bill, to
provide for a settlement with said New York Indians for the “unexe-
cuted stipulation” of said treaty of 1838. Thereupon suit was entered
praying for a money indemnity in lieu of said lands so lost. The suit
is still pending. 1t does not appear that the Indians are now making
‘claim for the land itself.

It thus appears that for thirty years both the executive and legislative
branches of the government have actqd on the theory that the right of
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said Indians to these lands had expired. While there is force in the
suggestion of your office that the execulive, ordinarily, has not power
to extinguish a reservation created by treaty, in this case, the expressed
opinion of this Department that the Indian right had lapsed, and the
proclamation of the President following thereupon, directing the sale of
the lands, acted upon for thirty years, must be considered a bar to any
further action on the part of this Department looking to the disturb-
ance of titles Jong since vested thereunder. The proclamation directed
the sale of 1,222,240 acres of the 1,824,000 acres embraced in the reserve.
It was recommended by your office and the Secretary. See Pueblo of
‘San Franciseo (5 L. D., 483); Atlantic and Pacific Railroad Company
(8 Ibi(%, 165); United States ». Burlington and Missouri R. R. Co. (98
U. 8., 841).

I come now to the question of the re-adjustment of the limits of said
grant. The original withdrawal from the crossing of the Atechison,
Topeka and Santa Fe railroad, at Emporia, southward was made in
1863 ; from Emporia northward, in 1867. . These withdrawals have re-
mained constantly in force, and in accordance therewith lands have:
ever since been patented or certified. In other words the lines thus -
establi'Shed have beep accepted as the limits of the grant for over twenty
years. Itis now proposed to re-adjust these limits, and bring suit to
recover the title to such lands as have been patented outside the new
limits. It appears that the Missouri, Kansas and Texas company has
sold all the lands it received under the grant, and it may be presumed
thatin the lapse of time the title to much of it, has changed hands many
times. It appears from an inspection of the diagram submitted that
the old and new limits follow the same general course ther being a
slight variation throughout the entire length. They cross each other
many times, and consequently some lands that lay within the old limits
are outside the new, aud vice versa. As far as the question relates to -
lands lying along the ten-mile or granted limits I have little difficulty

for, any lands patented as granted lands, which now appear to be out-
side the granted limits, would necessarily fall within the indemnity
limits, and cousequently under the operation of the grant. These lands
it may be assumed, therefore, in the absence of adverse claims wouald
have passed to the grant, as indemnity though at present charged to
it as granted lands. I cannot conceive that under these circumstances
a court would lend its aid to set aside the existing title. If on the other
hand lands along such limits have been treated as indemnity lands, and
now appear to be in the granted belt, the cause of complaint would
seem to be in the company rather than in the government.

As to the lands along the outer or indemnity limit a somewhat dif-
ferent question arises. Your office finds that 21,421.99 acres lying
within the original indemnity limit and patented as indemnity lands,
are outside the new limit and consequently beyond the operation of the
grant. This arises from two causes: first, because the old limits were
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not adjusted to the smallest legal subdivisions, and second, because in
closing the public surveys-upon the first guide meridian east of the
6th principal meridian a tier of sections in the range thus made “ was
two miles in width instead of one” as a result of which the limits of the
grant were laid down ‘“one mile too wide,” wherever such range was
embraced within the limits of the w1thdrawal

The company insists that your office is in error as to this second class
of lands on the ground that it is entitled to every alternate odd num-
bered section ¢ to the extent of five alternate sectious per mile on each
side of said road, and not exceeding in all ten sections per mile,” as
such sections may be found surveyed ; that it takes the section itself or
its equivalent in area, whether greater or less than 640 acres. .

I do not find it necessary to consider the merits of this contention,
for the purposes of this case. When the withdrawals were made it was
well known to the Department that sections as surveyed, frequently
exceeded six hundred and forty acres, or one square mile in area.
While it does not appear affirmatively that the question was considered
by the Department or your office in making the withdrawals, that fact
itself lends color to the presumption that it was, at that time, not con-
sidered a necessary factor in defining the limits of such withdrawals.
It should be presumed that the Secretary considered all matters neces-
sary to a proper and legal determination of the questions before him.
His action in this matter has been followed, unquestioned, for many
years, though the existence of the irregular survey must have been
known. Under these cireumstances I eannot conceive it to be the duty
of the Department to re-open this question, sxa sponte, and take steps
looking, to the disturbance of titles so vested. But if this view is not
conclusive, the question must be disposed of with that relating to the
lands which now appear to be beyond the limits by reason of a more
accurate measurement. It should be premised that the grant remains
unsatisfied, by several hundred thousand acres. During the many years
intervening since the withdrawals, the accurady of the limits has not
been questioned. Meanwhile the lands, sparsely settled in 1867, have
been practically all disposed of. Titles that vested under the deliberate
action of the Department have passed from hand to hand many times.
Under these circumstances, as was said by Secretary Vilas, in the case
of St. Paul, Minneapolis and Manitoba Ry. Co. (8 L. D., 255), I am com-
pelled to recognize at the outset that the question is presented at such

a time and under such conditions as impose limitations upon judgment
which would not affect its examination as an original question.

The question here is between the government and the company. If
the original withdrawals were erroneous, the fault is due to the govern-
ment and not the company. “If it be inequitable to grant the relief
prayed against a citizen, such reiief will be refused by a court of equity,
though the United States be the suitor,” said Mr, Justice Field in de-
livering the opinion of the court in the case of United States ». Flint
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(4 Sawyer, 58, affirmed in 98 U. 8., 61). He further said, after stating
that no laches in bringing suit ean be imputed to the United States:—

Yet the facility with which the truth could have been originally shown by them
. . . . the changed condition of partiesand property from lapse of time ; the diffi-
culty from this cause of meeting objeetions which might perhapsat the time have been.
readily explained ; and the acquisition of interests by third parties upon the faith of
the decree, are eloments which will always be considered by the court in determining
whether it be equitable $3 grant the relief prayed. All the attendant circumstances
will be weighed, that no wrong be done to the citizens, though the government be
the suitor.

In the case of the Atlantic and Pacific R. R. Co. (8 L. D 165), it was
said i—

Under such circumstances, and after the lapse of so many years, many decisions of
the supreme court demonstrate that it ean not be expected the patents wounld be set
aside and thereby the property rights acquired under them and so long enjoyed with-
out challengs, sacrificed by a different interpretation of the granting act from that
which was deliberately adopted and acted upon. The only probable consequence of
instituting such a litigation would be uncertainty, depreciation of values for a time
and distress to a large community and numerous citizens.

I therefore conclude, basing my judgement on the decisions of the
courts, and the Department, and on the equitable considerations in
favor of the vested titles that no action should be taken by this De-
partment looking to a re-adjustment of said limits.

In your said letter of November 18, 1889, you say:

In the former adjustment a change was made not only in the limits of the grant for
the road under consideration, but all roads coming in conflict therewith, the limits
were changed as far as the conflict extended.

The other roads referred to are I presume the Atchison, Topeka and
Santa Fe, the Leavenworth, Lawrence, and Galveston roads, under the
act of 1863, and the Union Pacific by act of 1862, On the principles
above announced these limits should not be re-adjusted within the
limits of this road, at least for any purpose looking to the disturbance
of titles so vested.

You further state:

From Ewmporia southward in the confliet with the grant for the Atchison Topeka
and Santa Fe R. R. Co., the grant.is of even date, while north of this point the grant
for the latter company is the prior grant, and upon establishing a terminal at this
point to separate the grants, it is found that the Missouri Kansas and Texas R. R.
Co., received patents for 6,345.62 acres north of said terminal. - Until the adjustment
submitted by Mr. Sparks, no terminal was ever established, but the line of the Atehi-
son Topeka and Santa Fe R. R., seems to have been the dividing line recognized, af
the time the lands were patented

In the conflict between said companies the MlSSOllll Kansas and Texas R. R. Co.
Teceived patents for 12,653.92 acres as indemnity, of lands sitnated within the primary
limits of the grant of the Atchison Topeka and Santa Fe R. R. Co., and in the conflict
with the Leavenworth Lawrence and Galveston R. R. Co., the Missouri Kansas and
Texas R. R. Co, received patents for 6,315.93 acres as indemnity, which are shown to
be within the primary limits of the grant for the Leavenworth Lawrence and Galves-
ton Co.
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In the adjustment herewith submitted the company is charged with receiving these
lands, but as it is clearly shown, that as the adjustment stands, the company is en-
titled to more land than could be found within its limits, a further consideration of
the matter, as affects the adjustment, is unnecessary.

As the title to these lands so patented is not dlbputed by either of the
other companies, I do not find it necessary for the purposes of this case
to consider this question further.

The allowance of indemnity in accordance with the principles an-
nounced in the case of Chieago, St. Paul, Minneapolis and Omaha Ry.
Co., (6 L. D., 195) is approved.

Said first adjustment is accordingly modified and that submitted by
your letter of November 18, 1889, is approved.

* In your letter of December 12, 1889, it is shown that there is * due as
indemnity” to the company 389,458.93 acres, instead of 389,338.93 as
appeared from the former letter.

RAILROAD GRANT—INDEMNITY SELECTION—PRE-EMPTION FILING.
’

NorTHERN PacirFic R. R. Co. v. MOLING.

The right to select a tract as indemnity under arailroad grant, is not defeated by the
mere fact that the selection is within the primary limits of another grant, if the
tract is vacant public land at date of selection. .

The expiration of the statutory life of a pre-emption filing, without proof and pay-
ment having been made thereunder, warrants the presumptlon that all elaims
under such filing are abandoned.

Sceretary Noble to the Commissioner of the General Land Office, August
2, 1890.

I have considered the case of the Northern Pacific Railroad Company
v. John Petter Moling on appeal by theformer from your office decision
of November 2, 1886, rejecting its application to select as indemnity the
following tracts of land, viz: the SW. 1 of the NW. L and the NW. 1
of the BW.% of Seec. 29, Tp. 131 N,, R. 39 W., 5th P, M , Fergus FaHSy
Minnesota, land d1strlct

. These tracts are geographwally within the ten miles (granted) limits
of the grant for the benefit of the St. Paul Minneapolis and Manitoba
(St. Vineent Extension) Railway Company, under which rights are held
to have attached December 19, 1871.

Said tracts are also within the thirty miles (indemnity) limits of the
grant for the Northern Pacific Railroad Company under which grant a
withdrawal was ordered by your office letter of December 26, 1871, re-
ceived at the district land office January 10, 1872, The plat of this
township was filed in the local office March 27, 1873, and on June 16,
of that year John Benson filed pre-emption declaratory statement No.
1519 (unoffered series) for these tracts and other land alleging settle-
ment thereon January 10, 1871, which filing has not been caneeled.

\
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On December 29, 1883, the Northern Pacific Railroad Company ap-
plied to select these tracts as indemnity for tracts alleged to have been
lost from its grant, which application the local officers rejected for the
reason that the land was “in the granted limits to St. Paul, Minneapolis
and Manitoba Railway Company and included in declaratory statement

. No. 1,519 filed June 16, 1873, alleging settlement January 10, 1871, not
canceled ” from which action thé company appealed.

On January 29, 1834, John Petter Moling applied to make homestead
entry for this land. A hearing was ordered by the local officers, with
notice to Moling and the St. Paul, Minneapolis and Manitoba Railway
Company to determine the status of the land. On the date fixed for
said hearing these parties appeared and on the testimony submitted
the local officers decided that Benson’s claim excepted the land from
the grant and that Moling’s application should be allowed, from which
decision the company appealed.

In your office the respective appeals of the St. Paul, Minneapolis and
Manitoba Railway Company and the Northern Pacific Railroad Com-
pany seem to have been considered and passed upon in one and the
same decision,

It was held that the land in controversy was excepted from the grant
to the former company by reason of the settlement and filing of Benson
which existed at the date the right of said company attached under its
grant.

In regard to the claim of the latter company it was saigi in your office
decision—

The Northern Pacific Railroad Company was not made a party to the hearing al-
though it was a elaimaunt, by virtae of ifs application and appeal for the land. Its
rights are not prejudiced however, because it is not entitled under any circumstances
to select the 1zynd because one company can not go into the granted limits of another
to seek indemiity and for the further reason that a prima facie valid pre-emption fil-
ing of . record, is a bar to the selection of the land embraced therein for indemnity
purposes under the grant. S

Moling’s application to enter was rejected for the reason that his
" entry could not be properly admitted while the Northern Pacific Rail-
road Company’s appeal was pending.

From this decision the Northern Pacific Railroad Company alone ap-
pealed so that the only question now before this Department for con-
sideration is as to its clai. .

The mere fact that this land was within the limits of the grant to the
State of Minnesota, since in fact it was not granted land, does not con-
stitute a bar to’its selection as indemnity under another grant. Allers
». Northern Pacific R. R. Co. et al., (9 L. D., 452).

The fact that these tracts were within the limits of the former grant
does not afford sufficient grounds for the rejection of the application
of the Northern Pacific R. R. Co., to select them as indemnity, and the
action of the local officers and of your office in so far as the same was

- based upon that ground can not be sustained.
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I cannot concur in the conclusion that Benson’s filing was sufficient
to prevent the selection of this land as indemnity under the present
application. At the date of the application December 29, 1883, the

- time preseribed for making proof under said filing had expired. The
presumption then arose that all claims under that filing had been
abandoned. Northern Pacific R. R. Co. v. Stovenour (10 L. D., 645).
This presumption is not attempted to be rebutted, but on the other
hand is strengthened by the testimony submitted in the hearing had
between the homestead applicant and the St. Paul, Minneapolis and
Manitoba Railway company, which shows that Benson had no family
and that he died in 1875.

Under these circumstances the tracts in dispute must be held to have
Deen at the date of the application to select the same as indemnity,
vacant public land and therefore subject to such selection.

The decision appealed from is reversed, the homestead application of
Moling is rejected and the application by the Northern Pacific R. R.
Co., to select said land as indemnity will be allowed unless some reason
not shown by the record now before me appears for refusing the same.

HOMESTEAD CONTEST-~APPEAL—~POSSESSION.
KELLER v. BULLINGTON.

The General Land Office has no jurisdiction over a case affer an appeal is filed from
its decision therein.

The occupation and possession of public land, for the purpose of working a stone
quarry thereon, eonfers no right or title, either as against the Umte(l States, or
others having a valid elaim under its laws.

The fact that land entered under the homestead law contains a stone quarry, or that
the entrymaun knew such fact when he applied to enter does not vitiate the entry,
if good faith is otherwise apparent.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, August 2, 1890,

. The record in the case of Keller ». Bullington, transmitted from your
office to this Department by letter dated the 20th of October, 1888, has
been conmdered It involves the title to the N £ of the SE % of Sec
23, T. 5. 8. R. 11 W., of the Huntsville, Alabama, land dlat[‘lct
From this record 1t appears that on the first day of February, 1887,
Bullington made a homestead entry (No. 15 8{)6) of the land above

- described. .

On the 14th of June, 1887, Keller filed an affidavit of contest, al-
leging, in substance, that he purchased at public sale, in 1884, from
Robert B. Lindsay, administrator of F. . Vinson, deceased, a large
tract of land in Colbert eounty, Alabama, and that this land, thus pur-
chased, and afterwards conveyed to him, covered the tract embraced in
Bullington’s homestead entry, and consequently that his right to the
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same was prior and superior to that of Bullington. He further stated
that his land contained a stone-quarry ; that in October, 1886, he sold
a half interest in his said land to W. S. Hull and authorized him to
open the said quarry; that Hull had opened this quarry at great ex-
pense and was engaged in operating the same, as Bullington well
knew, at the time he (the said Bullington) made his homestead entry;
that this entry was not made in good faith, according to the true intent
and spirit of the homestead law, but with the view of getting posses.
sion of the said stone-quarry, and for purposes of speculation.

On filing this affidavit of contest a hearing was asked for and ordered.
After due notice, both parties appeared before the local officers at
Huntsville, with their respective witnesses and attorneys, and sub-.
mitted their testimony. When this testimony was considered, the
register and receiver of the local office sustained the contest and
recommended the cancellation of Bullington’s entry. Thereupon, he
appealed to your office where on the 6th of April, 1888, said decision
was affirmed and the entry held for cancellation. Baullington then ap-
pealed to this Department. His appeal bears date the 30th of April,
1888, and was filed on the same day. Afterwards, to wit, on the 2nd of
May, 1888, his appeal having never been acted upon or withdrawn, he
applied for a reconsideration of your office decision of April 6, 1888,

On this application, your office, on the 28th of June, 1888, reconsid-
ered and revoked its decision, dismissed the contest, and allowed Bul-
lington to proceed and perfect his title. From thislast-named decision,
Keller appealed. His appeal was entered on the 16th of August, 1833,
and on the 29th of the following May he filed a paper in this Depart-
ment stating, in effect, that his appeal had been taken simply to save
any rights that might have been forfeited in consequence of hisneglect
to appeal, and that he denied the right of the Commissioner of the
General Land Office to reconsider and revoke his decision after an ap-
peal from that decision had been filed.

This position, thus brought to the notice of this Department, is sus-
tained by numerous decisions. The filing of an appeal from a decision
of the Commissioner places the ecase beyond his jurisdiction. Sapp 2.
Anderson, (9 L. D., 165); McGovern ». Bartels (3 C. L. O., 70); King
». Leitensdorfer (3 L. D., 110) ; Gray ». Ward, et al, (5 L. D., 410) ; John
M. Walker, ¢t al, (5 L. D., 504); Ida May Taylor, (6 L. D., 107); Ru-
dolph Wurlitzer (6 L. D., 315).

Following the rales here laid down, the application for a re-hearing
filed in your office on the 2nd of May, 1838, and all papers in support
thereof, must be, and hereby are, excluded from the consideration of this
case. Then it rests upon the decision of your office made April 6, 1888,
and the appeal therefrom. This appeal presents all the questions of
law and fact involved in the controversy, and submits the whole case
for consideration and final decision according to its actual merit.

It appears from the record that Xeller, on making a careful examina-
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tion of his title papers, found that he had no right whatever, under his
purchase from Vinson’s administrator, to the land covered by Bulling-
ton’s entry, but still insists that he and Hull have rights, even superior
to those of Bullington, in and to portions of the said traet by reason of
their having occupied and worked the stone-quarry thereon as above
stated. But such occupation and possession confers no right of title
against the United States, or against those having a valid claim of title
under its laws., An occupant of public land claiming title by victue of
his possession, as against an adverse claimant, must show that he occu-
pies and holds the same under some proceeding or law purporting to
give him at least a right of possession. Deffeback ». Hawke (115 U. S.,
392); Sparks v, Pierce, (id., 408).

Keller does not pretend to hold the land in question under any law '
or proceeding purporting to give him a legal right to its possession or
ownership from the United States. He assails Bullington’s title, con-
tending that when he made his entry he knew that the land embraced
within its boundaries covered the stone-quarry above méntioned, and
that his object in making the entry was to secure the land and the
quarry for speculative purposes.

If it can be shown that the entry was made for speculative purposes
in violation of the homestead law, it should, of course, be canceled;
but the mere fact that the land contains a stone-quarry, or that the
entryman knew of its existence at the time he made hi§ application to
enter, does not vitiate his homestead entry. Under an act of March
3, 1883, (22 Stats., 487), all public lands in the State of Alabama, except
those previously reported as containing coal and iron, are subject to
disposal as agricultural lands. There is no evidence found in the record
tending to show that this land had been reported as containing coal
and iron in March, 1883, when said act took effect.

An effort has been made to show that Bullington, after making his
entry, had sold or offered to sell his interest in the land, but it appears
in evidence that he refused to sell or agree to sell without consulting
the local officers of his land district as to his rights under the homestead
law to make such sale, and when advised by them that he had no sach
right, nothing further was heard in reference to the sale.

At the time that Bullington made his entry, the land was unappro-
priated public land, subject to entry under the homestead law. He was
fully qualified to make the same and he immediately commenced build-
ing a house,a ¢orn-crib, several cabins, and other improvements and cul-
tivated about four acres of the land in crops. He was in full possession
of the property, with his family, when this contest commenced, on the
14th of June, 1887, about four and a half months after he made his
entry. Itappeared in evidence that portions of the land embraced
therein are mountainous and unfit for cultivation; but I think the pre-
ponderance of the testimony tends to show that the most of it can be
cultivated in cereals, fruits and vegetables, or used for grazing purposes.
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It further shows that Bullington in good faith had complied with the
requirements of the homestead law as to residence, cultivation and im-
provements up to the time that this contest was inaugurated.

If it should appear when he submits his final proof that he has not
honestly and fairly complied with the spirit of the homestead law then
his entry can be attacked, but during the fonr mon ths he has been upon
the tract, I am impressed with the belief that he has acted in good faith,
hence, the decision of your office of April 6, 1888, is reversed and the
contest dismissed.

RAILROAD GRANT—PRE-EMPTION CLAIM.
NorTHERN PAciric R. R. Co. v. STUART.

Land covered by a prima facie valid pre-emption filing at date of withdrawal on gen-
eral route is excepted thereby from the operation of said withdrawal.

A pre-emptor is not estopped from proving that his settlement was made at a differ-
ent and earlier date than that alleged in his declaratory statement.

Secretary Noble to the Commissioner of the General Land Office, August
2, 1890.

I have considered the case of the Northern Pacific Railroad Company
v. James Stnart, involving pre-emption cash entry made by the latter
for the SE. 1 of the SW. 4, the NE. £ of the SE. 1, and the S. % of the
SE. 1, of Sec. 21, T. 13 N., R. 19 E., North Yakima land distriet, Wash-
ington.

Said Stoart filed declaratory statement for the tract deseribed on
March 6, 1886, alleging settlement in March, 1885, and made proof and
payment on July 9, 1836.

The local ofﬁcers, at the end of the quarter, forwarded the papers in
the case of this and other entries made during, the guarter, for the ex-
amination of your office.

Your office, when it came to act upoun Stuart’s proof, observed that -
the tract covered by his entry was' located within the limits of the
withdrawal ordercd upon the map of general route of the amended
Pranch line of the Northern Pacific Railroad company—which order
was received at the local office July 18, 1879 ; also within the granted
limits upon the map of definite 1ocat10n—-ﬁled May 24, 1884,

Your office thereupon by letter of December 10, 1887 directed the
attention of the local officers to the location of the tract within railroad
limits as above set forth, but approved Stuart’s entry; and at the same
time notified the railroad company of Stuart’s entry, and of their right
of appeal from the action of your office approving the same.

The company appealed to the Department, Janunary 23, 1888,

In addition to the facts hereinbefore mentioned, the records of your
office show that one Ira A. Johnson filed declaratory statement for said
tract October 5, alleging settlement September 6, 1378.

It will be seen that at the date of the receipt by thelocal office of the
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order of withdrawal upon the map of general route, (July 18, 1879,
supra,) Johnson’s unexpired filing, prima facie valid, excepted the tract
therefrom. (Northern Pacific R. R. Co., v. Stovenour, 10 L. D., 645).

Stuart’s declaratory statement alleges settlement in March, ¢ 1885,
And in his final proof, made July 19, 1836, in reply to the question,
““When did you first make settlement ou the above described land,”
Stuart answered, ¢ March 5, 1385.”

On the other hand : in reply to the next question, ¢ When did you
first establish actual residence on the land you now seek to enter 77 :
Stuart answers, “ March, 1882.”

One of these answers must be an error on the part of Stuart—or of”
the person making out his papers (which are evidently not in Stuart’s
handwriting)., To determine which is correct, reference must be had to
other evidence in the record.

Samuel Hubbard, one of claimant’s final proof witnesses, testifies
that he has known claimant since October, 1884; and in response to
the question, ** When did he commence his residence thereon ?” answers,
 Before I knew him.” This shows residence betore October, 1884.

Charles Z. Cheney, the claimant’s other witness, in response to the
question, ¢ When did claimant first settle on his claim ?” answers,
“ March, 1882 ;7 and in respouse to the further question, ¢ When did
he commence his residence thereon?” answers, ¢ March, 1882,”

The above-named witnesses were cross-examined. On cross-exami-
nation witness Cheney says: ¢ Claimant has raised corn, grain, pota-
toes, and vegetables of all kinds; he has cut and stacked hay each year
for four years.”

The amount of improvements made by the claimant—aside from
those purehased by him from a former occupant of the tract—are large
even for four years.

There is a strong preponderance of evidence to show that Stuart’s
settlement and residence were made in March, 1882,

Notwithstanding claimant’s declaratory statement alleged settlement
in 1885, he was not thereby estopped from proving that it was actually
made at another and earlier date. ¢ The law gives him a right to the
land from the date of his settlement ; and his right is not to be defeated
by a discrepant allegation he may have made, when it is shown that it
was made by mistake” (Zinkand ». Brown, 3 L. D)., 380 ; Tipp ». Thomas,
ib., 102),

Holdmg that Stuart’s settlement dates from March, 1882, such settle-
ment excepted the traes from the grant upon the subsequent filing (May
24, 1884, supra,) of the map of definite location.

The railroad company does not deny that Stuart’s settlement and res-
idence preceded the filing of the map of definite location, but claims the
tract solely on the ground that it was error to hold that Johnson’s filing
excepted the land from the withdrawal on the map of general route.

The decision of your office, holding the tract subject to entry by Stu-
art, is affirmed.
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TIMBER LAND ENTRY-PRE-EMPTION CLAIM.
TENNY 9. JOHNSON ET AL.

A timber land entry under the act of June 3, 1878, can not be allowed for land in-
cluded within a bona fide pre-emption elaim, and the right of the pre-emptor is
not affected by the fact that his improvements are not on the particular sub-
division in conflict.

Iu determining the good faith of a pre-emption claim, asserted for land subject to
entry under said act of 1878, it is competent to cons1der the character of the land
involved.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, August 2, 1890,

I have considered the case of John R. Tenny against Charles A.
Johnson and Alexander Sealander on appeal by the former from your
decision of January 9, 1889, rejecting his application to enter the W. %
SE.{ and E. § SW. + Sec. 33 T.24 N,, R.1 W,, Olympia, Washing-
ton land distriet.

The facts are as follows :

On July 6, 1885, Alexander R. Sealander flled pre-emption declara-
tory statement for the S. & SE. % of Sec. 33 and W. % SW. 1 Sec. 34,
T. 24 N, R. 1. W., Olympia land district, alleging settlement June 23,
1885.

On July 11, 1885, Gharles A, Johnson filed pre-emption decla,ratory
statement for the SW. + SW. 4, E. 4 SW. X and NW. £ SE. £ of Sec. 33,
same township and rande, alleging settlement June 23 1885.

On April 17, 1886, John R. Tenny filed an application to enter the E.
2 SW. L and W. % SE. 1 Sec. 33, same township and range, under the
timber and stone act of June 3rd 1878 and tendered proof and payment
therefore July 13, 1886, and supplemental proof August 12, 1886. This
application being in conflict with Sealander’s declaratory statement for
the SW. 1 SE. % of said section 33, and with Johuson’s declaratory state-
ment for the E. 3 SW. L and NW. } of SE. £ of said section 33, a hearing
was ordered on August 13,1886 tobe held at the land office at Olympia,
October 4, 1886, to determine the validity of said pre-emption declara-
tory statements.

By stipulation of the parties the testimony was taken at Seattle,
Washington, before a notary publie, at which hearing Johnson ap-
peared in person and Sealander and Tenny by attorneys. The testi-
mony was taken and returned to the office and on March 5, 1887, the
register and receiver decided that said tracts sought to be entered by
Tenny were not on April 17, 1886, subject to said entry and Tenny’s
application was rejected. From this decision he appealed to your office
and on January 9, 1889, you affirmed said decision, from which Judg-
ment he appealed to this Department.

The testimony introduced by Tenny’s attorney related chiefly to the
nature of the land, and it showed that said land was somewhat broken
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and that the greater portion of it was covered by fir and pine timber.
It showed incidently that the pre-emptors had each made some im-
provements on their respective lands, but that these improvements
were not on the particular land sought to be entered by Tenny.

The testimony introduced by Johnson and Sealander showed that
each had built a cabin on his land and made some clearing. Sealander
being sick was unable to attend the hearing. The testimony showed
that Johnson had a comfortable house twenty-four by fourteen feet and
about five acres cleared and in cultivation; that he had raised very
good vegetables on the land; that his family had been living in the
house from January, 1886, except during a portion of the time when
his children were at school. Tenny did not appear at the hearing and
no witness of the seven called in his behalf appears te have ever known
or ever seen him.

The fact that the partienlar tracts sought to be purchased by Tenny °
did uot cover the particular subdivisions upon which the pre-emptor’s
improvements were situated cannot affect their rights iu the premises,
nor does the fact that the greater portion of the land is excellent timber
land, make any difference in the case. The testimony as to the quality
of the land involved, was, however, competent as reflecting upon the
bona fides of the pre-emptors, the objection thereto and motion to rule
out were not well taken.

In Porter ». Throop (6 L. D., 691) these questions were fully discussed
and decided. It was said—

While as a matter of fact, there were no improvements or settlement .on the one
hundred and twenty acres of land in dispute, in contemplation of law, Throop’s im-

provements and settlement on the forty acre tract not in dispute covered the entire
tract.

As to the other point it was said—

The exception in the act of June 3, 1878, is in favor not of the ‘settler’ but of the
‘bona fide settler’ . . . . and while the act in exempting from its operation
lands claimed by a ‘bona fide settler’ ex vi fermini Tecognizes that there may be a
bona fide settlement on lands of the character deseribed therein, that is lands chiefly
valuable for timber and ‘unfit for ordinary agricultural purposes,” . . . . and
the fact that the land is of such a character, might be a circumstance, taken in ¢on-
nection with other facts of the case, shedding light upon the question of the bona fides
of the sefitler, )

I have considered all the testimony in the case, and I find that both
Johnson and Sealander have acted in good faith in the matter of their
pre-emption claims, and after a careful examination of the entire record
I find no sufficient reason for disturbing the couclusion reached by
both your office and the local officers and the decision of your office
is therefore affirmed. Tenny’s application to enter said land is re-
jected. ’

It appears from the record in the case that a motion to dismiss the
appeal was filed. The motion is not found with the papers, and the
case being one of some importance, L have reviewed the entire record,
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and passed upon the merits of the case, disregarding the motion to dis-
miss, of which the appellee in view of the conclusion reached, can not
complain.

PRIVATE CLAIM—INDEMNITY.
AsA HICKMAN,

The right to indemnity under section 3, act of June 2, 1838, does not exist if the claim’
under which such right is asserted was satisfied by location prior to the passage
of said act.

Secretary Noble to the Commissioner of the General Land Office, August
2, 1890.

In the report of the register and receiver for the southwestern dis-
trict of Louisiana, made under the act of March 3, 1823 (3 Stat., 756),
providing for the examination of titles to land between the Rio Hondo
and Sabine River, the claim of Asa Hickman, assignee of John May-
hew, 3d class No. 233 for six hundred and forty acres on the bayou San-
taburb, by virtue of inhabitation, occupation and cultivation, was
recommended for confirmation. American State Papers, Green’s Ed.,
Vol. 4 p. 69.

By the act of May 24, 1828 (6 Stat., 382), the claims in the third class
above (with a few express exceptions, that of Hickman not being
among the exceptions), were coufirmed. ’

By application, dated December’ 12, 1887, Leo Vandigaer, the duly
appointed curator of the vacant succession of Asa Hickman, deceased,
alleging that the claim mentioned remained ¢ wholly unlocated and
unsatisfied,” applied to the surveyor-general at New Orleans for the
issue of certificates of location, ¢ under section three of the act of June
2, 18587 (11 Stat., 294), in satisfaction of said claim.

The register and receiver at Nachitoches certify, that the records of
their office show that the claim mentioned has not been located or sat-
isfied, as provided by the confirmatory act of May, 1828, supra, and
their certificate, dated October 14, 1887, accompanies the said applica- ‘
tion. )

By letter, dated December 24, 1887, the surveyor-general at New
Orleans, after stating that the records of his office show that said claim
“has never been located, surveyed or satisfied by the government,”
transmitted, in satisfaction thereof, eight certificates of location of
eighty acres each for authentication by your office.

On April 25,1888, your office, finding said claim to have been located
in place on Sec. 35, T. 7 N,, R. 9 W,, in the Nachitoches, formerly
Opelousas, land district, and that consequently it was not entitled to
indemnity, held for cancellation the said certificates of location. =

From this action the applicant appeals here,

Your office found the claim to be so located for the reason that in
patent certificate No. 626, in favor of Asa Hiekman his heirs and as-
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signs, dated at the Opelousas land office September 13, 1833 and signed
by the register it was designated as section 35 ete., that the tract books
of your office ¢ show that said section is reserved to satisfy this claim”
and that the receiver at Nachitoches, by letter of January 27, 1888, re-
ports that the said section is entered in the tract book as ¢ purchased
by Jno. Mayhew . . . . Asa Hickman, assignee.”

In the tract books of your office opposite said section 35,is entered
the said claim of Asa Hickman and also another claim of like nature
by William Hickman,

The receiver at Nachitoches in his said letter of January 27, 1888, in
response to your office instructions to report the status of said section
35, reports further that on the township map the claim of “ William
Hickman ? is marked upon the said section and that the same claim is
entered in a list of Rio Hondo claims on file in the Nachitoches office
as embracing the whole of section 35. It also appears from said letter
and from the records of your office that a patent certificate No. 107
dated April 21, 1853, for said section 35 has been issued in favor of
William Hickman.

Subsequently to his appeal the applicant filed—under rule one hun-
dred of practice—certain papers as additional evidence. Among the
papers thus filed I find a certified copy of the township plat approved
July 14, 1832, on file in the surveyor-general’s office; a certified copy
of seetions 26, 27, 34 and 35 “ as taken from the map of said township
approved July 17,18327 on file in the land office at; Nachitoches, and a
certified copy of an extraect from the original field notes of the survey
of said township, that have been approved and which are on file in the
surveyor-general’s office.

“On both of the maps referred to “ Asa Hickman?” is marked upon
the south half of sections 26 and 27, and “William Hickman”on section
35. The field notes mentioned are those of the deputy surveyor who in
July 1832 ran the interior sectional lines of said township, and who
with reference to the line between sections 26 and 35 stated that ¢ Asa
Hickman ” claims section 26 and ¢ Wiliam Hickman?” section 35.

The evidence concerning the location of the claim in question seems
therefore to be the said patent certificate to Asa Hickman, and the
tract books referred to showing the location of the claim involved to be
on said section 35, the township plats and the surveyor’s notes which
tend to show that it was located on seetions 26 and 27, the certificate
of the local officers, and the statement of the surveyor-general to the
effect that it has not been located at all.

In the report of the register and receiver at Opelousas supra, the
claim involved, to wit, that of Asa Hickman is thus described bounded
above by other land clalmed by the claimant; on other sides by vacant
Jand.” By the same report the said elaim of William Hickman, also
for six hundred and forty acres is described as * situated on the Bayou
Santaburb bounded on the lower side by land claimed by William Cum-
mings. Am. State Papers, Vol. 4, p. 49, No. 107. '



DECISIONS RELATING TO THE PUBLIC LANDS. 149

On the township plat (filed as aforesaid) in the surveyor general’s
office, section 16 is marked * Wm. Hickman ” and a house is sketched
thereon. The land in section 21 immediately adjoining 16 on the south
or by which it is * bounded on the lower side ” is marked ¢ Williams Cum-
mings.” On the same plat the south half of section 26 adjoining sec-
tion 35 on the north or by which that section (35) is ¢ bounded above ”
is marked Asa Hickman.

When therefore the said boundaries of the claim involved and of the
William Hickman claim, as given by the commissioners before whom
was produced the original evidence upon which both claims are based,
are considered in connection with the township plat in the surveyor
general’s office, it seems clear that the true location of the claim in
question to be as shown by the patent certificate to Asa Hickman and
by the tract books of your office, i. e., on the said seetion 35. And also
that the marking of William chkma,n’s claim upon said sectior 35, and
the issue of a patent cersificate in his name for the same section in 1853
were erroneous.

The 2d section of the confirmatory act of 1828, supra provides that
elaims confirmed thereby shall be located ‘under the direction of the
register and receiver . . . . in conformity with the legal subdi- .
visions of the publie surveys and shall include the improvements of the
claimants respectively.”

On the said township plat in the surveyor general’s office, a house is
marked as being upon the other land of Asa Hickman in section 26,
while no improvements are marked on section 35. Counsel contend
that the improvements of Asa Hickman upon the claim involved, being
thus shown to have been on section 26, it was error to hold that it had
been located on section 35. The fact bhat an improvement is noted on
the adjoining land of the claimant, by no means shows that hisim.
provements upon the claim in question had been disregarded in locating
the same. Counsel contend that as the confirmatory act of 1828, supra,
provided for the location of the claim in question, * under the direction
of the register and receiver,” the patent certificate to Asa Hickman ex-
ecuted by the register alone is not proper proof of the location of the
claim,

In support of this contention several cases are cited wherein certifi-
cates having been issued by the register, your office, before issuing
patents under section 2447, Revised Statutes, act of December 22, 1854,
10 Stat., 599, required the local officers to issue their joint certificate of
location nune pro tunc.

In this connection I am advised that the files of your office contain a
cousiderable number of “ patent” certificates for claims confirmed by
" the act of 1828 that have been transmitted by the local officers in the
regular course of business, but that said files contain but few * loca-
tion” or ¢ final ¥ certificates.

These locations or final certificates are, in most instances shown to
have been filed by or for the respective claimants.
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It thus appears that in locating the claims so confirmed the custom
of the local office was to issue to the party applicant as his evidence of
title a location or final certificate whereby the confirmation and loca-
tion of his claim were duly set forth and to transmit for the files of your
office a certificate showing their action in premises. The certificate so
transmitted was, as in the case at bar, the patent certificate.

But the confirmatory act of 1828 supra, made no provision for the
patenting of claims confirmed thereby, and no such provision was made
until the aet of December 1854 supra. As no patent could have been
legally issued upon patent certificates transmitted before the date of
the last named act it follows that such certificates were forwarded for
the information of your office.

The final or location certificate that was undoubtedly issued to Asa
Hickman for the claim involved is not in the record. But that such
certificate was duly issued and the claim involved properly located, can
not in the face of the said certificate bearing date but little more than
five years after the act of 1828, whereby the register certifies to your
office the location of the same, and which location corresponds with the
description npon which the claim was confirmed, at this time be sue-

cesstully controverted.

- For reasons stated I must find that the claim in question was located
upon the said section 35 on or before September 13, 1833, the date of
the patent certificate to Asa Hickman.

The said claim having been so located, it follows that the same was
‘not unsatisfied at the date of the act of June 2, 1858 supra, under
which indemnity is asked.

The decision appealed from is affirmed.

MINING CLAIM—ADVERSE PROCEEDINGS.
BROWN ET AL. v. BOND ET AL.

The loeal office has no authority to allow a mineral entry during the pendeney of
adverse judicial proceedings.

The failure of an agent, who files an adverse claim, to furnish therewith proof in
corroboration of his sworn statement of authority, will not defeat the right of
the adverse claimant to have the controversy settled by judicial proceedings.

Secretary Noble to the Commissioner of the General Land Office, July
2, 1890.

This case comes before the Department upon the appeal of appli-
eants from the decision of your office of October 17, 1889, holding for
cancellation mineral entry No. 133, Glenwood Springs, Colorado, made
by David R. C. Brown and associates for the Franklin Lode claim,
Pitkin county, Colorado, alleging the following grounds of error:

1, Error in finding from the tecord that J. W. Deane was the dnly authorized

agent or attorney in fact of the Rhoderic Dhu lode claimants, or either of them, for
the purpose of filing the adverse claim.,
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2, Error in finding from the record that any adverse claim was filed against the
Franklin lode claim during the period of publication of notice of an application for
a patent therefor, or at any other time.

3. Error in finding that the owners of the Rhoderic Dhu lode claim were entitled
to any notiee of the rejection of their so-called adverse claim or of the action of the
re.ister and reeeiver in allowing the entry of the Franklin elaim.

4. Error in holding the entry of the Franklin claim for cancellation on the law
and the evidence of the case.

The application was filed August 2, 1887, and within the period of
sixty days of publication required by law an adverse claim was filed
by J. W. Deane, Esq., alleging, under oath, that he is the legal repre-
sentative of the owners of the Roderick Dhu lode claim, which con-
flicts with the Franklin.

The material issue presented by this appeal is, whether an adverse
claim was filed in accordance with the provisions of law and the rules
‘and regulations of the Department governing such claims. If it were,
then the local officers were without jurisdiction to allow an entry upon
the application, because the filing of such an- adverse claim by opera-
tion of its own force stays all proceedings, except the publication of
notice and making and filing of affidavit thereof, until the controversy
shall be decided by a courf of competent jurisdiction, or the adverse
claim waived. Revised Statutes, section 2326.

The record shows that notice of the application for patent was
published in a weekly newspaper, consecutively, from August 6,1887, i
the date of the first insertion, to October 8, 1887, the date of the last.
The rules and regulations of the Department required that in all cases
sixty days must intervene between the first and last insertion of the
notice, and that when published in a weekly paper ten consecutive in-
sertions are necessary. In this case the sixty days of publication did
not expire until October 6, and hence an adverse claim filed on October
5, was within the time required by law. ,

The adverse elaim filed by Deane, as attorney for the Roderick Dhu '
claimants, was endorsed by the register, « filed October 5, 1887,” and
was included in the abstract of adverse claims received from that office
during the month of October, 1887, and for which the legal fee required
for filing adverse claims was collected and accounted for. It is there-
fore evident that the claim was filed within the time required by law.

The only ground upon which the local officers allowed the entry of
the Franklin lode claim seems to have been, because the adverse claims
« were signed by attorneys without showing or filing proper authority
or proof,” in eonformity with the law and circular of instructions issued
by the Department, and the main ground of error alleged by applicants
in the decision of your office is in reversing this finding of the local office,
and in finding that Deane was the duly authorized agent or attorney in
fact of the Roderick Dhu Lode claimants, or either of them, for the pur-
pose of filing the adverse claim.
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The act of April 26, 1882 (22 Stat., 49), provides :

That the adverse claim reqﬁired by section twenty-three hundred and twenty-six
of the Revised Statutes may be verified by the oath of any duly anthorized agent or
attorney-in-fact of the adverse claimant cognizant of the facts stated.

On May 9, 1882, the Department issued a circular of instructions to
registers and receivers, earrying into effect the provisions of said act (L
L. D., 685), in which it is directed that—

Where an agent or attorney-in-fact verifies the adverse claim, he must distinctly
swear that he is sueh agent or attorney, and accompany his affidavit by proof thereof.

The adverse claim filed by Deane on October 5, 1887 (No. 70), pur-
ports to be “in behalf of George Bond, D. M. Van Hoevenbergh and
other owners of the Roderick Dhu lode mining claim, and for them and
as their legal representatives.” The nature, boundaries and extent of
said adverse claim were fully set forth, as required by law, and the ab-
stract of title of the Roderick Dhu lode claim and the adverse plat show-
ing conflict between said claim and the Franklin lode claim were filed
as exhibits thereto, to which reference was made.

In verifying the protest, Deane swears :

That he is the attorney and legal representative of the adverse claimants, above
named, in this protest and adverse claim above subscribed by him because he is fa-
miliar with the facts and represents owners whose addresses are not at present known
and whose rights in the premises it is necessary to protect. That he has read the
same and knows the contents thereof. That the same is true in substance and in faet,
and that this adverse claim is made in good faith and to protect a better and prior
title.

On the day said claim was filed, the register of the United States
land office at Glenwood Springs, Colorado, addressed the following let-
ter to George Bond and D. M. Van Hoevenbergh :—

You are hereby notified that your adverse and protest No. 70 ‘¢ Rhoderick Dhu ”
veins M., application No. 143, survey No. 4632, Franklin lode, D. R. C. Brown et al.,
claimants, has been this day filed in the records of this office.

You are also notified that you will be requnired to commence proc’eediugs within
thirty days in a court of competent jurisdiction to determine the question of right of
possession, and prosecute the same with reasonable diligence to final judgment, fail-
ing to do which your adverse will be considered waived, and the application of sur-
vey 4632 for patent be allowed.

On November 1, 1887, the adverse claimants instituted in the dis-
trict court for the county of Pitkin, State of Colorado, suit in support
of their adverse claim as owners of the Roderick Dhu mining claim
against the Franklin Mining Company and others as claimants and
applicants for patent of the Franklin lode mining elaim, and on August
30,1889, the clerk of said court certified that said suit is still pending and
undetermined in said court. It was after the institution of said suit that
the entry wasallowed. Subsequently, the owners of the Rhoderick Dhu
lode mining claim, through their attorney filed a petition to the Commis-
sioner of the General Land Office, alleging that on October 5, 1887, « J.
W. Deane, Esq., was the agent, attorney and legal representative of D. M.
Van Hoevenbergh and others, owners of the Rhoderick Dhu lode min-
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ing claim, and as such filed a protest in the land office at Glenwood
Springs, Colorado, protesting against the issuance of a patent or re-
ceiver’s receipt to the owners of the Franklin lode mining claim for that
lode.” The petitioners prayed that ¢ they may be granted a hearing
before some competent officer ag to the matter and things set up in this
petition, and that the receiver’s receipt heretofore issued to the Frank-
lin lode mining claim be held for cancellation and that your petitioners -
be permitted to file additional proof of the agency of said J. W, Deane,
who filed the protest herein.” This petition was verified by the affida-
vit of H. T. Tissington, one of the owners of said Rhoderick Dhu claim,
made in behalf of himself and Van Hoevenbergh, Bond, and othe
owners, in which he stated that the contents of said petition were
known to him, and that ¢ the same is true of his own knowledge, except
as to those matters which are therein stated upon information and be-
lief, and as to them he believes it to be true.”

The petition in this case and the affidavits and papers filed in support
thereof show that Deane was in fact the duly authorized agent and at-
torney of the owners of the Roderick Dhn lode claim on October 5,
1887, with authority to file the adverse claim for said owners, and he
had under the law authority to verify it, if cognizant of the facts stated.
But the contention of the applicants for patent is that the statute con-
templates that the direct and specific authority to aet in the particular
matter must exist and appear at the time of the filing., To this it may
be replied, that such authority did in fact exist, and substantially ap-
pear at the time of filing of the adverse claim. That part of the rules
and regulations of the Department whichrequires that *¢ where an agent
or attorney in fact verifies the adverse claim, he must distinctly swear
that he is such agent or attorney,” was complied with by Deane when
he filed the protest, alleging under oath ¢ that he is the attorney and
legal representative of the adverse claimants above named in this protest
and adverse claim”, and the only omission was in failing to comply with
the remaining requirements of the rule, to wit: “ and accompany his
affidavit by proof thereof,” That he was such agent subsequently ap-
pears by the affidavit of one of the owners to the petition herein, which
was not the ratification of an unauthorized act of Deane, but proof of
the fact that authority did exist at the date of the filing of the adverse.
So that the sole question is, whether the failure of an agent to file ac-
companying proof, in corroboration of his affidavit, as required by the
rules, will defeat the right of the adverse claimant to have the contro-
versy settled by a court of competent jurisdiction.

The act merely requires that the adverse claim ¢ may be verified by
the oath of any duly authorized agent or attorney in fact of the adverse
claimant cognizant of the facts stated,” and it is only by the rales and
regulations of the Department that he is required to make affidavit that
he is the agent and attorney, and to accompany his affidavit with proof
thereof.
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‘While the Secretary of the Interior has the power to establish rules
and regulations to give effect to the provisions of an act which have all
the force and effect of law, if not in contravention of it, yet the tuilure
to comply with the technical requirements of the rules and regulations
was a mere irregularity, and will not defeat the right of the claimant to
have the controversy settled by the appropriate tribunal, if he has com-
plied with the statute.

The material question is, whether the person filing the adverse claim
was in fact the duly authorized agent of the persons for whom he pur-
ported to act.

Besides, the local officers notified the claimant on the day the adverse
claim was presented, that it had been filed with the records of that of-
fice, and they were notified and required to commence proceedings
within thirty days in a court of competent jurisdietion to determine the
question of right of possession, and to prosecute said claim to final judg-.
ment, and upon failure to do so the adverse claim would be considered
waived and the application for patent be allowed. Acting upon this
notification, the adverse claimants commeneced their suit in the proper
district court within thirty days and three days before the entry was
allowed by the loeal officers. This removed from the land office for the
time being all jurisdiction in the premises, and any action taken by
them afterwards was void and of no effect.

In the case of Reed v. Hoyt, 1 L. D., 603, which was a case where an

', adverse claim of Silas Reed against an application for a mine in Utah

was rejected by Commissioner McFarland, because sworn te in Boston,
Massachusetts, Secretary Teller said that:—
As it appears, however, that suit was commenced on this ¢laim within the required

time, and is now pending, I am unwilling, upon technical reasons, to interpose -
objections to an adjudication of the elaim by the appropriate tribunal.

In Mc¢Master’s case, 2 L. D., 706; it was held by Secretary Teller that:

Although section 2326 of the Revised Statutes requires that ¢‘ an adverse claim shall
be upon oath of the person or persons making the same,” and the present claim
was filed upon the oath of their attorney only, and although your decision dismissing
the adverse claim became final against such claimants for want of appeal so far as
respects proceedings in the Land Department, I am of the opinion that the claim
having acquired a status in the eourts, the question of itsregularity and validity
should be left to the judgment of the court, and that pending the proceeding this
Department should take no action therein.

It will be observed that the application in this case was made under
the aet of May 10, 1872, which required the adverse claim to be veri-
fied by the oath of the claimants themselves, and an agent was not
authorized to verify it.

Again, in the case of Meyer et al. v. Hyman, 7 L. D., 83, it was held
by Secretary Vilas that an entry allowed prior to the final disposition
of adverse proceedings must be canceled, where it appears that such
adverse claim is still undetermined. See also Richmond Mlmng Oom-
pany v. Rose, 114 U. S., 576
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All of the questions herein presented can be determined by the court
in which the suit on the adverse is pending, and that court having ac-
quired jurisdiction of the case prior to the allowance of the entry, it

- was therefore improvidently allowed, and the declslon of your office
holding it for cancellation is affirmed.

[NoTE : An application for the recall of this decision was denied by
Secretary Noble, August 5, 1890.]

DESERT LAND ENTRY—-APPLICATION.
JAcoB P. OSWALD.

The failure of an applicant for desert land to show personal knowledge of the land
entered, does nob call for cancellation, if the entry was allowed in accordance
with existing practice which did not require such showing on the part of the
applicant.

Secretary Noble to the Commissioner of the General Land Office, August
4, 1890, .

With your letter of July 5, 1889, you transmit the appeal of Jacob
* P. Oswald from your office decision of February 15, 1889, holding for
cancellation his desert land entry No. 460, made July 13, 1887, for the
W. 3 NE. 1, Sec. 26, T. 44 N,, R. 98 W, Evanston, Wyoming.

It appears that Oswald is a citizen of St. Louis, Missounri, and that
his declaration for said entry was executed in that city June 17, 1887.
It was forwarded to the local land office, accompanied by two affidavits
made by Jay L. Torrey and James T. McGinnis, who testified from per- '
sonal knowledge and observation that they had frequently passed over
the land, and that the same ¢“is desert land ”—the affidavits being
otherwise in regular form and containing the usual averments required
of witnesses in desert land entries. ,

The register and receiver permitted the entry, and issued the usual
certificate on the payment of the twenty-five cents per acre.

The declaration of claimant stated : ¢ that I became acquainted with
said land by representations of parties well acquainted therewith.”

By your office letter of November 22, 1887, you directed the local
officers to inform the claimant % that he must furnish within sixty days
from notice a supplemental affidavit fully setting forth his personal in-
spection of each subdivision of the land and his knowledge of the char-
acter thereof being desert, in default of which his entry will be held
for eancellation.”

On January 7, 1888, Mr. P. A. Torrey, of St. Louis, Mlssourl the at-
torney for clmmant, addressed a commumcatwn to your office, in which
he says :(—

It is no relief to say that they (referring to eight claimants, mclu(lm"' claimant

herein,) are allowed sixty days to obtain personal knowledge of the land and submit
proofs needed, for these men can not leave their daily work for the purpose or afford
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the expense connected therewith. As these men do not now possess personal knowl-
edge of the character of the land in guestion and can not obtain it on possible terms,
and since it is perfectly evident that they performed to the letter and the spirit their
part of the impled agreement, I earnestly beg on their behalf that the decision of
the Honorable Commissioner in these cases be reconsidered and the entries allowed
to stand.

On Februairy 13, 1888, you acknowledged the receipt of Mr. Torrey’s
letter, and declined to reconsider your requirement that c¢laimant shoald -
have personal knowledge of the desert character of the land before
entry, citing as authority the case of Matthew J. Byrnes, decided by
Assistant Commissioner Stockslager July 20, 1886 (13 C. L. O., 108).

After due notice, and on failure to meet your office requirement, you
held the entry for cancellation.

The errors assigned are the following:

1. The ruling appealed from is not in aceord with the established
rules and regulations of the Department.

2. It is not in accord with the aet of Congress relating to the recla-
mation of desert lands.

The second section of the act to provide for the sale of desert lands
fn certain States and Territories, a;pproved March 3, 1877 (19 Stat.,
377), is as follows:

That all lands, exelusive of timber lands and mineral lands, which will not with-
out irrigation produce some agricultural crop, shall be deemed desert lands within
the meaning of this act which fact shall be ascertained by proof of two or more cred-
ible witnesses under oath, whose affidavits shall be filed in the land office i in which -
said tract of land may be situated.

Section 3 of said act provides that the determination of what may
be considered desert land shall be subject to the decision and regulation
of the Commissioner of the General Land Office.

There is nothing in the act requiring applicants to have a personal
knowledge of the desert character of the land; but it does require that
such desert character shall be aseertained by ¢ proof of two or more
credible witnesses.” But the determination of what may be considered
desert land ¢ shall be subject to the decision and regulation of the Com-
missioner of the General Land Office.”

By a general circular issued by Commissioner Sparks and approved
June 27, 1887 (5 L. D., 708), applicants for desert lands were required
éhereafter” to have a personal knowledge of lands intended to be
entered. That the required affidavit could not be made by an agent,
nor ¢ upon information and belief,” but must be made from a personal
examination of the lands. But it was provided in that circular that
“Nothing herein will be constroed to have a retroactive effect in cases
- where the official regulations of this department in force at the date
of entry were complied with,” This circular was mailed to the local
land office on July 15, 1887, and August 1, thereafter, was fixed as the
date when its requirements should take effect, a reasonable time being
allowed for its transmission and promulgation. See circular approved
December 3, 1839 (9 L. D., 672).
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Prior to June 27, 1887, and certainly up to September 1, 1884, it was
not the practice of your office to require applicants for desert lands to
have a personal knowledge of their desert character. See letter of
Commissioner McFarland in case of Fritz W. Guenis ef al., September
1, 1884, addressed to the local office at Evanston, Wyoming.

On July 20, 1886, in the case of Matthew J. Byrnes, supra, Assistant
Commissioner Stockslager decided that “the desert land act contem-
plated that persons entering land thereunder shall have a personal
knowledge of the land they propose to enter, obtained from an examina-
tion of each and every legal subdivision thereof, which fact must be
set forth in the declaration.” ‘

But I am unable to find that such a construction or mterpretatlon of
the act was ever prior to that time given, and then only applied to the
Byrnes case, at the Visalia, California, land office; nor was such in-
terpretation ever of general force or the public advised of the new re-
quirement, until August 1, 1887, the date when the general cireular of
June 27, 1887, supra, took eﬂect and it expressly provided that sueh
construetion was not to have a * retroactive effect.”

The claimant herein made his application July 13, 1887 ; such appli-
cation was made in accordance with existing regulations, which did not
then require an applicant for desert lands to have a personal knowledge
of the same, and his application was properly aliowed. " James Bow-
man (8 L. D., 408).

I therefore direct that the entry be allowed, subject to future com-
plianee with the law.

Your said office decision is reversed.

RAILROAD GRANT—CONFLICTING ENTRY—-SWAMP SELECTION.

Sr. Louts, IRON MOUNTAIN AND SOUTHERN Ry. Co.

Land covered by an entry at date of definite location is excepted thereby from the ‘
operation of the grant, and the subsequent cancellation of the entry does not
affect the status of the land under the grant.

The act of July 28, 1866, reviving the grant of February 9, 1853, was not a new dona-
tion of lands included within the limits of the original grant, but a waiver of the
right of the government to insist upon the terms of reversion eontained in said
grant.

Under the provisions of this grant, that ‘ any and all lands reserved to the United
States by any act of Congress, for the purpose of aiding in any object of internal
improvement, or in any manner for any purpose whatsoever, be and the same are
hereby reserved to the United States from the operation of this act,” lands covered
by primae facie valid swamp selections at the date when said grant becomes effect-
ive are execepted therefrom.

Secretary Noble to the Commissioner of the General Land Office, August
4, 1890. .

The appeal of the St. Louis, Iron Mountain and Southern Railroad
Company from the decision of your office; dated April 11, 1888, reject-

[
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ing its claim to the lands hereinafter deseribed is before me for consid-
eration.

The company claims said land under the act of February 9, 1853 (10
Stats., 155), as revived and extended by the act of July 28, 1866 (14
Stats., 338), granting to the States of Arkansas and Missouri, respect-
ively, certain lands to aid in making a railroad from a point on the
Mississippi river, opposite the mouth of the Ohio river, in the State of
Missouri, by the way of Little Rock, to the Texas boundary line, near
Fulton in Arkansas, together with certain branches therein designated.

It appears that the line of road was definitely located August 11,
1355, and consequently that the claim of the company then attached to
the lands in place, granted by the original act.

The additional lands in place, granted by the act of July 28, 1866,
were reserved by the aet from all future appropriation to any other pur-
pose than that therein contemplated, and the ¢laim of the company at-
tached thereto at the date of the passage of the act.

On May 31, 1881, as appears from your office decision, the said com-
pany ¢ listed” the SE. £ of SW. 4,Sec. 6, T. 2 N,, R. 14 W, and, on Jan-
uary 7, 1882, the following described tracts, to wit:—

SE. } SW. £, Sec. 18, T. 16 N., R. 3 E.,

SW. $ T IR T T T
W. %SE. %, 90 ¢ 19 e 6 4 %
SW.ENW, £, & 92 ¢ 16 « « 1 «
Lot 5 of NW, 2 30 ¢« 3¢ « g«

in the Little Rock land district, Arkansas, within the six miles granted
limits of said act of February 9, 1853; that on the same day said com-
pany ¢listed” the following deseribed tracts, situated in the same land
district, and within the five mile additional limits granted by the act of
“July 28, 1866, to wit:—
NE.%, SW %, See. 2, T. 14N, R.2 E,,
Lots 2 and 3of NW. 1, ¢ 31, ¢« 9 « ¢« gW,

W. 3 SW._}, “o93 o« ) e g o

NW. I & NW. 2 8W.1, « 1, ¢« 16 ¢« « 2«
W.3lot 2 NE. £ “ B, 41 s g
S.3NE. 3 “ 27, ¢ 3 ¢ «gu

March 5, 1855, one Claiborne Wright entered the tract first deseribed.
This, it will be observed, was five months before the line of railroad was
definitely located.

June 15, 1858, Wright’s said entry was canceled, and the purchase
money refunded.

All the described tracts, except the one entered by Wright, were,
prior to August 11, 1855—the date of definite location of road—selected
by the State of Arkansas as swamp lands. The State’s claim to these
lands under the swamp land act was rejected by your office, and said
selections eanceled February 25, 1882. As one of said tracts was
covered by Wright’s entry, and all the others by unadjudicated swamp
selections at the time the company’s claim attached to the lands granted
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for its use, your office beld that they were thereby excepted from said
railroad grants. , ‘
The company, by its attorneys, objects to said decision, and assign
error therein as follows:

1st. In holding that the said SE.} of SW. }, Sec. 6, T. 2 N., R. 14 W., was excepted
from said company’s grant by the entry of one Claiborne Wright existing at date of
definite location of the line of road, said entry having been canceled long before the
act of July 28, 1866, reviving and extending said grant.

2nd. In holding the remainder of said traets excepted from said company’s grant
by an alleged seleetion thereof by the State of Arkansas under the prior swamp land
grant to said State: (a) Because only land actually swawp or so found by the Secre-
tavy of the Interior are within the exception from said railroad grant; (b) The claim
of the State under such swamp grant was rejected by the General Land Otfice on
Marech 15, 1881, upon the formal admission of record made by the State that said lands
were not swamp lands, and the want of record proof that said lands were in fact
swamp or overflowed within the meaning of that grant; (¢) The lands being ad-
mitted not of the character contemplated by the swamp land grant, same were sub-
jecst to disposal by Congress and lawfully inore to this company under the grant
made to it by Congress.

Section 2 of the act of Febroary 9, 1853, provides:

That there be and is hereby granted to the States of Arkansas and Missouri, re-
spectively, for the purpose of aiding in making the railrvad and branches as afore-
said, within their respective limits, every alternate section of land designated by
evon numbers, for six sections in width on each side of said road and branches; but
in case it shall appear that the United States have, when the line or route of said
road is definitely fixed by the authority aforesaid, sold any part of any section hereby
granted, or that the right of pre-emption has attached to the same, then it shall be
lawful for any agent or agents, to be appointed by the Governors of said States, to
select, subject to the approval aforesaid, from the lands of the United States most
contiguous to the tier of sections above specified, so much land in alternate sections
or parts of sections as shall be equal to such lands as the United States have sold, or
to which the right of pre-emption has attached as aforesaid, which lands, being equal

in quantity to one half of six sections in width on cach side of said road, the States of -

Arkansas and Missouri shall have and hold to and for the use and purpose aforesaid:
Provided, That the lands to be located shall in no case be further than fifteen miles
from the line of the road : And provided furiher, That the lands hereby granted shall
be applied in the construction of said road, and shall be disposed of only as the work
progresses, and shall be applied to no other purpose whatsoever : dnd provided further,
That any and all lands reserved to the United States by auy act of Congress, for the
purpose of aiding in any object of internal improvement, or in any manner for any
purpose whatsoever, be and the same are hereby reserved to the United States from
the operation of this act, except so far as it may be found necessary to locate the
routes of the said railroad and branches through such reserved lands.

Section 1 of the act of July 28, 1866, provides:

That the * Aet granting the right of way and making a, grant of land to the States
of Arkansas and Missouri to aid in the construction of a railroad from a point upon
the Mississippi opposite the mouth of the Ohio river, via Little Rock, to the Texas
boundary, near Fulton, in Arkansas, with branches to Fort Smith and the Mississippi
River,” approved February nine, eighteen hundred and fiftv-three, with all the pro-
visions therein made, be and the same is hereby, revived and extended for the term
of ten years from the passage of this act; and all the lands therein granted, which
reverted o the United States under the provisions of said act, be, and the same are
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hereby, restored to the same custody, control, and condition, and madesubject to the
uses and trusts in all respects as they were before and at the time such reversion took
effect.”

and section 2 of said act provides:

That there is hereby granted, added to, and made part of the donation of lands
hereby renewed and made subject to the same uses and trusts, and under the same
cusiody, control, and conditions, and to be held and disposed of in the same manuer
as if included in the original grant, all the alternate sections and parts of sections,
designated by odd numbers, lying along the outer line of lands heretofore granted,and
within five miles on each side thereof, excepting lands reserved or otherwise appro-
priated by law, or to which the right of pre-emption or homestead settlement has
attached.

The status of these lands when the grant took effect must determine
whether they are subject thereto. Neilson ». Northern Pacific R. R. Co.
et al. (9 L. D.,402;) Showell ». Central Pacific B. R. Co. (10 id., 167).

As for the tract covered by the entry ol Wright, it is clearly ex-
cepted frow the original grant uuder the clause in the act of 1853, pro-
viding for indemnity iv case the ¢ United States have when the line or
route of said road is definitely fixed, by the authority aforesaid, sold
any part of any section hereby granted, or that the right of pre-emption
has attached to the same,” ete. The subsequent cancellation of the
entry could not change the status of the land, or operate in favor.of the
company (Northern Pacific R. R. Co. v. Kerry, 10 L. D., 290), unless it
wasg thereby brought within the grant under the reviving act of 1866.
An examination of said act does not, however, bear out this theory.

It did not purport to grant lands that were excluded from the opera-
tion of the former act, but only to “revive” and “renew ” said aet ¢ with
all the provisions therein made,” for the further period of ten years. It
was not a new dounation of the lands included within the limits of the
original grant, but a waiver of the right of the government to insist
upon the terms of reversion contained in said grant. Alabama and
Chattanooga R. R. Co. ». Clabourn, 6 L. D., 427,

As for the tracts covered by the swamp selections, the provisions in
section 2 of the original grant ¢ That any and all lands reserved to the
United States by any act of Congress, for the purpose of aiding in any
object of internal improvement, or in any manner for any purpose, what-
soever, be and the same are hereby reserved to the United States from
the operation of this act,” works an exclusion of these lands from the
grant; for at the date when the grant became effective, both within the
original and additional limits, said lands were covered by prima favie
valid selections under the swamp grant. The words of exception are -
broad in their significance and leave but slight room for constraetion.
Lands reserved in any manner or for any purpose whatsoever are ex-
pressly excluded from the grant, In the administration of the swamp
grant lands formally claimed thereunder must of necessity, during the
pendency of such elaim be reserved from any other disposition, and this
is the ruling of the Department. Starr ». State of Minnesota, 8 L. D.,
644 ; State of Oregon, 9 id., 360.
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The same rule has been applied in cases of indemnity school selee-
tions, even where it subsequently transpired that the selection was in-
valid. Niven ». State of California, 6 L. D., 439; Call v. Southern Pa-
cific R. R. Co., 11 L. D., 49.

The same effect is given to a railroad indemnity selection, it being
held to preclude the allowance of an entry for the land covered thereby..
Rudolph Nemitz, 7 L. D., 80. It would therefore appear that the De-
partment has uniformly construed the formal assertion of a claim to a
particular tract of land under a congressional grant to work a reserva-
tion of such tract during the pendency of such claim. Indeed the rec-
ognition of any other rule would frequently operate to defeat the exe-
cution of a grant in accordance with its terms.

As the condition of the lands at the time when the grant becomes |
operative determines whether they are included therein, it must be beld
that the pending swamp selections excluded the lands covered thereby
from the operation of this grant.

The decision of your office is accordingly affirmed.

TIMBER CULTURE CONTEST—AGENT.

DAvIES ». KILLGORE,

A timber culture entryman who entrusts the care of his claim to an agent is respon-
sible for the negligence of said agent in performing the requisite acts of compli-
ance withlaw.

Fwst Assistant Secretary Chandler to the Commissioner of the General
Land Office, August 4, 1890,

This appeal involves timber-culture entry No. 5241, made by Charles

Killgore October 26, 1883, for the W. % of the NW, } and the W. § of the
W. 1, Sec. 6, T. 14 N,, R. 19 W., Grand Island, Nebraska.

James Davies filed affidavit of contest November 10, 1886, alleging
that ¢ defendant has not planted or caused to be planted to trees, seeds
or cuttings five acres of said tract from date of entry up to November
8, 1886.” By stipulation the testimony was taken before A. R. Samson,
notary public, at Broken Bow, Custer County, Nebraska. Three wit-
nesses were examined by contestant, all swearing that, up to November
10, 1886, no seeds, trees or cuttings had been planted on the land em-
braced in the entry. No witnesses were introduced by the defendant,
but by agreement of counsel it was stipulated that, on the part of de-
fendant, v

Charles Killgore will swear that he is a non-resident of the State of Nebraska and
has been for two years last past; that when leaving for Wyoming Territory, two
years ago, he paid William Smiddy to attend to his timber claim for him, and agreed

to pay him for doing the work necessary to comply with the timber-culture law the
sum of twenty-five dollars per year and that he has paid him that sum for the past

2497—voL 11 11
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two years, and further agreed that he should have the benefit of any crop that should
be raised on the broken land on said claim; also that said William Smiddy would
swear that'he received the above consideration, and agreed to.attend to the work
" and arranged for all the work to be done up to the time of planting timber on said
tract; that about the last of August or first of September, 1886, himself and four
other mnen went on to the tract for the purpose of planting box elder seeds thereon,
and did so plant five acres of land with box elder seeds, and that the land so planted
was on that that he had been shown as being on Charles Kilgore’s timber claim, and
that he always supposed until to-day, the day of hearing, that it was on Kilgore’s
timber claim, and he now ascertains that said seeds were planted on a timber claim
adjoining this one on the north, with which he was not concerned in the least, in-
stead of on the Kilgore timlier claim as intended ; and that another witness will swear
that he went there with Smiddy to help him pla,m: seeds on the Kilgore tlmber claim
and that the seeds were planted where directed by Smiddy.

On thisevidence the register and receiver found in favor of the contest-
ant, and recommended the cancellation of the entry. On appeal to your
office, the decision of the local officers was reversed and the contest
dismissed, and the contestant has appealed to this Deparment.

While it has been and still is the policy of this Department to deal
- liberally with entrymen who are honestly endeavoring to comply with
the requirements of law in perfecting their entries. still it has always
held that the entryman should exercise ordinary diligence, and if his
failure is attributable to the lack of such diligence his mistakes
ought not to be rectified at the sacrifice of the inchoate rights of others
who are diligent and honest in the prosecution of their claims.

In the case under consideration the claimant, Killgore, made entry
under the timber-culture law, which requires at least eight years to
- perfect his title, and contented himself with employing an agent at
twenty-five dollars a year to attend to all the requirements of the law,
while be took up his permanent residence in another State, and, appar-
ently, thereaffer gave no heed to his claim.
~ It is true that the presence of an entryman on his eclaim is not re-
quired under the timber-culture act, yet, if he chooses to entrust the
culture of timber to an agent, he will be held responsible for his negli-
gence and can nof plead exemptjon from responsibilty for his careless
or heedless mistakes in failing to comply with the law upon the ground
that he has employed and jaid him to do the work necessary to per-
fect the entry. (Hemstreet v. Greenup, 4 L. D., 493.)

The only question to determine then is, did Smiddy exercise ordi-
nary care and prudence in ascerfaining the true location of defendant’s
entry, The evidence of his diligence is set out in the stipulation from
which it appears that Smiddy planted the five acres on land that * he
had been shown as being on Charles Kilgore’s timber ¢laim.” There is
no statement as to who showed him the tract or that the person show-
ing him resided in the vicinity, or knew anything about the location of
the claim, and there is no explanation of how he came to rely upon the
Judgment of the person directing him where to plant.

It further appears from the record that Smiddy had been for two
years in charge of the timber culture on this claim, during which time
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he had “arranged for all the work to be done up to the time of plant-
ing timber,” and after such two years supervision does not know where
the claim is located. _ ‘

I do not think this Department would be justified in excusing mis-
takes 8o heedlessly made as this evidently was, and as the claimant
must be held responsible for the carelessness of his agent, the decision
of your office is reversed and the entry of Kilgore canceled.

RAILROAD GRANT—-PRE-EMPTION FILING.
Union Pacrrio Ry. Co. ». PHILLIPS,

A prima facie valid pre-emption filing existing at date of definite location excepts the
land covered thereby from the operation of the grant; and the fact that the pre-
emptor did not reside upon, cultivate, or improve the land included in his claim,
does not relieve the grant from the effect of said filing,

Secretary Noble to the Commissioner of the General, Land Office, August
4, 1890,

On December 3, 1889, the Department rendered decision in the case
of the Union Pacific Railway Company v. George G. Phillips, involving
the SE. } of the SW. { of Sec. 5, T.1 N., R. 66 W., Denver land dis-
trict, Colorado. )

Said Phillips applied to make. timber-culture entry of the traect
described ; but his application was rejected by the local officers, on the
ground that it was within the granted limits of the Union Pacific Rail- -
way.

The line of road of said railway was definitely located opposite said
tract on Auguost 20, 1869.

On April 21, 1866 one Thomas Laws had filed pre-emption declara
tory statement for sald tract (with others); which filing was canceled
November 13, 1873, for relinquishment, executed by said Laws August
14, 1873.

Said departmental decision (of December 3, 1889,) held that, as the
traet in question was unoffered, Laws’s filing was at date of the definite
location of the road an unexpired filing; and as such served to except
the tract from the grant.

Counsel for the railroad company alleged that said departmental
decision had been rendered on an incomplete record, and at his request
the Department, on December 7, 1889, directed your office to return
the decision, together with the entire record in the case, with a view to
a further examination thereof in the light of the additional papers.

Your office, on December 21, 1889, transmitted the record as directed.

On inspection of the record, it appears that the paper belonging
therewith that was not originally transmitted, was an affidavit of
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Thomas Laws, executed Aungust 14, 1873, in which said Laws declared
that he had “never resided upon, or improved, or cultivated, said land
in any way or manner whatever.”

" Counsel for the railroad company contend that without settlement,
improvement, or cultivation, a pre-emption filing is a nullity, and could
not except the tract from the grant.

This contention can not be maintained.

The question as to whether the pre-emptor . . . ., . . inhabited and im-
proved the land, and performed other duties required by the pre-emption law, is not
a matter that concerns the company. . . . . . . Itissufficient that there was,

at the date of the withdrawal, a claim to the land in dispute of such a nature and
character as the act defines; and any question as to the lawfulness of such claim ab
that date, or as to the performance by the claimant of certain specified conditions, is
immaterial (Northern Pac. R.R. Co. v, Stovenour, 10 L. D.,645; citing Kans. Pac. R.
R. ». Dunmeyer, 113 U. 8., 629-641 ; Newhall v. Sanger, 92 U. 8., 761).
1 see no reason, therefore, why said departmental decision of Decem-
ber 3, 1889, should not be promulgated by your office, and the same is
herewith returned for that purpose.

OSAGE LAND—SECTION 2260, R. S.~RESIDENCE.
JACOKMAN v. MCDANIELS,

One who quits or abandons residence on his own land, to reside on Osage land in the
same State, is disqualified thereby.to purchase said land.

A settler who purchases land from the State, by virtue of his residence thereon, is pre-
cluded thereby from subsequently claiming residence on public land during the
period covered by his proof under the State law. )

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, August 5, 1890,

With your letter of June 22, 1889, you transmit the appeal of William
D. McDaniels from your office decision of January 2, 1889, wherein you
hold for cancellation his Osage declaratory statement No. 6952, filed by
him December 20, 1884, for the NW, I of Sec. 22, T. 34 S, R. 20 W,
Larned, Kansas, alleging setflement September 20, 1384,

Harry B. Jackman filed Osage declaratory statement, No. 86563, April
29, 1885, for the same tract, alleging settlement January 27, 1885,

On November 23, 1885, MecDaniels made final proof in support of his
filing ; Jackman protested against allowing the final proof of McDaniels,
asserting a prior right to the land and on December 12, 1885, he made his
final proof.

Hearing was had on Jackman’s protest and, on February 17 1887,
the local officers decided in favor of Jackman and recommended the
cancellation of McDaniels’ filing and on appeal, you affirm that finding.

I have examined the testimony and the same is correctly set forth in
your said office decision. '
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The principal errors assigned are as follows :—

1. In holding that a certificate of the probate judge of Barber county,
Kansas, to a claimed fact is evidence in the case when such certificate
is made in general terms.

2. In holding that appellant moved from his own (the school tract)
to the land in question without stronger proof as to the identity of the
appellant with the person whom it is claimed entered the tract of school
land December 23, 1884 ; that it cannot be assumed in the absence of
proof that both are one and the same person.

The certificate alluded to is as follows:

STATE OF KaNsas, Barber Co. ss.
In the Prohate Court in said county.

In the matter of the application of William MeDaniel to purchase the SE. }, Sec.
16, T. 34, R. 20, he having proven his continuous residence on said land by two affi-
davits of William Bott and John L. McDaniel. It is, therefore ordered and adjudged
that said applicant be allowed to purchase said land at the appraised value, viz.,

$480, this 23rd day of December, 1834.
H. H. HARVEY,

Probate Judge.
[SEAL.] I hereby certify that the above is a true and correct copy as appears of

record in my office.
H. H. HARVEY,

Probate Judge.

The statutes of Kansas, Laws of 1876, Oh. 122, Art. 14, invest probate
courts with jurisdiction to hear and determine whether a settler upon
school land is qualified to purchase the land at the appraised value and
its decision upoun the facts duly submitted and upon every question in-
volved is binding upon both the settler and the State unless appealed
from. (State v. Dennis, 39 Kan., 509).

The statutes of Kansas (Sec. 5295, Chap. 92, Laws of 1881) authorize
a petitioner for such lands to purchase same on making proof that such
petitioner ¢ has settled upon and improved” the lands as set forth in
his petition, and the certificate of the probate judge above set out,
shows that MeDaniels on December 23, 1884, ¢ proved” his continuous
residence on the school land, and thereupon he was permitted to pur-
chase the same at the appraised value,

The certificate objected to is informal in failing to show what the
original is from which the ¢ copy” was made; but the testimony of Me-
Daniels himself, shows he purchased the school lands and he identifies
himself asthe same William McDaniels, who made the purchase of the
school lands. '

A settler on Osage lands must have the qualifications of a pre-emptor;
no person who quits or abandons his residence on his own land to reside
on the public land in the same State or Territory shall acquire the right
of pre-emption. Section 2260, Revised Statutes of the United States.

MecDaniels was not a qualified pre-emptor at the time he made his fil-
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ing since he was then living on the school lands as shown by him De-
cember 23, following, on which day he purchased his school lands; more-
over, the statutes of Kansas required him to show continuous residence
prior to purchasing school lands, and having obtained the benefits of
his own State laws in obtaining school lands, he can not be permitted
to deny the finding of the probate court, on his own petition, namely,
that he resided on the school lands, in order to show that he was re-
siding on government lands during the same period, for the purpose of
pre-empting the same,

The filing of McDaniels is, therefore, canceled, and your said office
decision is affirmed.

CONTEST—=WITHDRAWAL OF CONTESTANT.
WELLS v. HEwWITT.

In cases of contest the government is a party in interest and is not precluded by the
withdrawal of the contestant from considering the evidence, and passing upon the
rights of the entryman; but the governmens will not on its own motion cancel

an entry unless bad faith is clearly shown.

In determining whether a claimant for public land has manifested good faith in the
assertion of his claim, his mental, as well as his physical, condition may be con- .
sidered.

Hirst Assistant Secretary Chandler to the Commissioner of the Geneml
Land Office, August 6, 1890,

By letter of June 27, 1889, you transmitted the papers in the case
of Sumner J. Wells ». Oliver N. Hewitt on appeal by the latter from
your office decision of Octoher 22, 1888, holding for cancellation his
homestead entry for the SE.1 of Sec 29, T. 13 N., R. 61 W,, Fargo,
Dakota land distriet, upon the contest ot Wells chargmo ffulure to
establish actual realdence By letter of April 12, 1890, you trans-
mitted the withdrawal by Wells of his contest. ’[‘his withdrawal is ac-
cepted and Wells’ connection with the case is thereby ended. In cases
of contest the government is a party in interest, and is not precluded
by a contestant Wlthdrawmg his contest from conslderlng the evidence
and passing upon the right of the entryman as between himself and
the government. Overton ». Hoskin (7 L. D., 394). "While this is troe,
yet the government will not of its own motion cancel an entry if bad
faith on his part is not clearly shown. Bell v. Bolles (9 L. D., 148).

I think the evidence in this case shows that this entryman had not,
prior to the contest established an actual residence on his claim and
therefore justified the conclusion reached in your office, as between him
and Wells, yet after contest he established his residence and has culti-
vated and improved the tract to such an extent that as between him and
the government, I am not prepared to say that the facts present such
a degree of bad faith on his part as to demand that Le shall not
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be given further opportunity to support his entry in the absence of any
adverse claim orrights, and especially so as he will be obliged to show
on submitting his final proof, that he has fairly complied with the spirit
of the law,

He made his entry January 3, 1884, the contest was initiated May
15, 1886, and the hearing had July 6th following.

The testimony shows that the entryman is an honest, hard-working
man, who can easily be imposed upon. He went upon the land in the
fall of 1883, and built a small house or shanty and dug a well. In De-
cember he went to his sister’s and lived during the winter of 1883-4.
In the spring he returned to his claim and found that some one had re-
moved his house. He secured timber at considerable cost and built
another in June, 1884, and broke fifteen or eighteen acres of land.
While breaking he lived in his house, and during the summer dug
anotber well. He was very poor and worked about at different places
to get means to live upon and to improve and cultivate the land. He
was frequently on the tract working a few days at a time. Built a sod
and pole stable at quite an expense, having to haul the poles about fifty
miles, Voted in the precinct where the land is situated, claimed it as
his home and says he hadno other. In this heis corroborated. At the
initiation of the contest he had a pair of oxen, a wagon, a plow and was
preparing to cultivate twenty-five or thirty acres of land which he had
broken. .

While his residence is not at all satisfactory, yet I do not find such -
evidence of bad faith as to absolutely demand the cancellation of his
entry. Judging him charitably, I am inclined, under all the circum-
stances of the case. to give him until he submits his final proof to show
a compliance with the law,if he can. He is to be judgedin the light of -
his mental as well as his physical condition for the purpose of getting at
his intent during the time he has been asserting claim to this tract.
Using these cardinal principles as a guide, I am inclined to the belief
that he in the exercise of his understanding and means, intended to
honestly eomply with the law and rules of the Department. Whether
he will be able to show a compliance with the homestead act as to resi-
dence, remains to be determined by future considerations, but for the
present, let this entry stand and give him a further opportunity to sat-
isfy the Department that in reason and fairness he is entitled to the tract
in question.
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RAILROAD GRANT—INDEMNITY SELECTIONS.
LitTLE RoCK AND MEMPHIS R. R. Co.

Under ihe grant of February 9, 1853, as revived and extended by the act of July 28,
1866, the aid given by Congress wasintended equally for every part of the road and
its branches, and deficiencies existing on one of said branches may be made up by
selections from lands within the indemnity limits of the other branch. ‘

Secretary Noble to the Commissioner of the General Land Office, August
2, 1890,

By letter of October 10, 1889, you submitted list 7, of indemnity se-
lections, embracmg 31,192.24 acres, made by the thtle Rock and Mem-
phis Railroad Gompany, successor to the Memphis and Little Rock
Railroad Company under the act of Congress approved July 28, 1866
{14 Stats., 338), which revived and extended the act of February 9, 1853
(10 Stats., 155). The list is submitted for such action as may be deemed
proper in the premises.

The question presented is whether, under said grant, lands may be
taken along one branch of the road, as indemnity for lands lost on the
other,

The act of 1853 provided for the construection of a railroad “ from a
point on the Mississippi river, opposite the mouth of the Uhio, in the
State of Missouri, »ia Little Rock, to the Texas boundary line near Ful-
ton, in Arkansas, with branches from Little Rock in Arkansas, to the
Mississippi river, and to Fort Smith in said State.”

The lands in said list ave opposite the Little Rock and Fort Smith or
western branch of the road, but selected in lieu of losses along the Little
Rock and Memphis or eastern branch.

The granting clause of said act was as follows :

That there be and is hereby granted to the States of Arkansas and Missouri, respect-
.ively, for the purpose of aiding in making the railroad and branches as aforesaid,
within their respective limits, every alternate section of land designated by even
numbers, for six sections in width on each side of said road and branches.

The indemnity clause is:

But in case it shall appear that the United States have, when the line or route of
said road is defizitely fixed by the authority aforesaid, sold any part of any section
hereby granted, or that the right of pre-emption has attached to the same, then it
shall be lawful for any agent or agents, to be appointed by the governor of said
State, to select, subject to the approval aforesaid, from the lands of the United States
most contiguous to the tier of sections above specified, so much land in alternate
sections or parts of sections as shall be equal to such lands as the United States have
sold, or to which the right of pre-emption has attached as afovesaid, which lands,
being equal in quantity to one-half of six sections in width on each side of said road,
the States of Arkansas and Missouri shall have and hold to and for the use and pur-
pose aforesaid: Provided, That the lands to be located shall in no case be further than
fifteen miles from the line of the road.

There is certainly no expression in this clause that wounld limit indem-
nity selections to the branch on which the loss occurred. The only lim-
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itations on the right of selection thus made, are that the lands so selected
shall be lands of the United States, “ most contiguous to the tier of
sections above specified,” (i. e., to the granted sections), equal to the
amount so lost as described, and in no case further than fifteen miles
from the line of the road. That the word ¢ road ” as here used, includes
the branches as well as the main stem is evident from the fact that
most of the indemnity lands along the lines of the branches lay more
than fifteen miles from the main stem. To say that the word *road,”
means only the main stem would, therefore, practically, defeat the in-
demnity grant for the branches, a conclusion obviously opposed to the
purpose of the grant. For a like reason the word ‘road” as used
throughout the indemnity clause necessarily includes the branches. It
therefore appears that in providing for indemnity selections Congress
made no distinction between the main line as such and the branches.

Nor does it appear from the grant by the State of Arkansas to the
Memphis and Little Rock railroad company that the legislature con-
templated a change in that respect. The act of the legislature of Ar-
kansas of January 19, 1853, provides:

That the lands within this State, along the length of the Memphis and Little
Rock railroad from Hopefield, opposite the city of Memphis, in the State of Tennessee,
to Little Rock, with the right conferred Ly the act of Congress of selecting other
land in lien of such lands as may have been sold or otherwise appropriated by the
United States and which Iands were granted by an act of Congress to the States of
Arkansas and Missouri, to aid in the constructing a railroad from a point on the Miss-
issippi River, opposite the mouth of the Ohio River, by way of Little Roek, to the
Texas boundary near Fulfon, in Arkansas, with branches to Fort Smith and the Miss-
issippi River, approved February 9th, 1853, are hereby granted to the Memphis and
> Little Rock Railroad Company so that they may be legally applied in aid of the con-
struction of said branch railroad separately from said main trunk line, or the Fort
Smith branch thereof.

Section seven of said act provides:

That said 1ands shall be selected by said company in conformity with said act of
Congress, and when so selected, all the title of the State of Arkansas, in and to said
tands shall be fally vested in said company for the purposes set forth in said act of
Congress. ’ ‘

It will be observed thatthe right of selection as defined by Congress
is not abridged by this act; on the contrary it is expressly declared
that such lands shall be selected in conformity with the act of Congress.
Furthermore, a consideration of the nature of the grant points to a like
solution. The grant was to the State, for the purpose of aiding in the
construction of a railroad with two branches. In case sufficient vacant
lands were found within the granted limits the grant was satisfied there-
from. Along the line of the Memphis branch the deficit within the
granted limits was very great, owing principally to the swampy charcter
of the country, such lands having theretofore been granted to the
State. ’

Thecompany having exhausted thelands oppositesaid branch now asks

i
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to be allowed to select lands along the Fort Smith branch not needed in
aid of the construction of the latter. It appears from the records of
your office that in 1883 the grant for the Little Rock and Fort Smith road
or western branch, having been so far adjusted as to permit of the res-
toration of the vacant lands along said line, theretofore withdrawn for
said road, to thg mass of public lands, your office by letters of March
31, of that year, to the various local offices concerned, directed the res-
toration to the public domain of all such vacant unappropriated lands,
not included within the limits of any other grant. The restoration was

' -accordingly made. It thus appears that said western branch road can

have no legal claim to the lands here selected, nor has it asserted any.
It has received its full quota under the grant and within its own limits.

It must be conceded that the aid given by Congress was intended
equally for every part of the road and branches. Unless legislation to the
contrary has intervened this intent should be carried out. It has been
seen that the State legislation is in harmony with the gramting act in
this matter. There is therefore nothing in the legislation to warrant
a denial of the right now asserted, and the nature of the aid extended
by Congress indicates that sach selection should be allowed.

But we are not without authority on this point. On August 5, 1852,
your office held, in the matter of the Illinois Central railroad that a de-
ficiency on the main line might be made up by selection of indemnity
on a branch, and »ice verse. This rule was followed in the construction
of the grant. It was also applied in the administration of the grant of
May 15, 1856, to the State of Iowa, made in almost similar terms, so far
as the point in question goes, with the present, for a road from Lyon
City, ete., * with a branch from the mouth of the Tete des Morts to the
nearest point on said road.” (11 Stats., 9.)

On December 2, 1875, in the case of the road now known as the St.
Paul Minneapolis and Manitoba railway, having a grant similar to that
' here in question, viz., the act of March 3, 1857 (11 Stats., 195), Secre-
tary Chandler held that the lands withdrawn for the main line and
branch were “equally liable to selection on account of either line,” the
grant to both being treated as an undivided grant. (2 O. L. O., 134)

This ruling was adhered to by Seeretary Vilas (8 L. D., 255).

In the latter case the Secretary said :

Limiting the view to the act making the grant to the State of Minnesota, it is to
be noted that, irrespective of the question of whether the ¢ branch ” could be treated
as a part of the ‘“road,” it is plain that it was the purpose of Congress that any de-
ficiency in the granted limits, should be made up from the indemnity limits without
restriction to selection of lands within the limits of eoterminous sections. In other
words, there can be no doubt that Congress intended that if a deficiency oceurred at
any point in the granted limits and there were lands within the indemnity limits
sufficient to supply all the deficiencies in the granted limits, selections might be made
of lands wherever found in the indemnity limits longitudinally to an extent sufficient
to supply such deficiencies.

For a further discussion of the question, reference is made to the
case.
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In the consideration of the matter my predecessor was led to say that
the same rule had been applied to the grant to the States of Arkansas
and Missouri, here in question. This statement does not appear to be
borne out by the record. In a letter dated Auagust 6, 1858, from Com-
missioner Hendricks to Secretary Thompson, it was said:

In the case of the grant to Arkansas, by act of February 9, 1853, transferred by the
State to several companies,—the adjustment of which commenced under my prede-

" cessor, and has lately been completed,~—~the trunk and branches were treated as sep-
arate roads, and the rights and extent of each determined on the principle laid down
by this office on the 30th March last, above mentioned. I would also state that Ar-
kansas in transferring the railroad grant to the several companies, makes a grant to
each in severalty, transferring the lands efe., upon the main trunk to one company
and upon the branches to others.

The decision of your office therein referred to as of ¢ 30th March last”
was in reference to the Minneapolis and Cedar Valley railroad also
under the grant of March 3, 1857, supra, and held, ¢ the selections for
the branch road in lien of the lands disposed of within the six miles
limits of the same, must be made from the alternate odd numbered sec-
tions outside of six and within fifteen miles of the line of route of said
branch.” .

However the error of fact in my predecessor’s decision was not at all
vital to the case or to his argument. By reference to the above extract
it will be seen he reached the same conclusion independently of said
fact. This more fully appears from the further discussion in the opinion.
Again, the statement by Commissioner Hendricks loses much of its
importance in the light of other facts. The statement was not made
in any case then pending before him, but was a mere recital in a letter
which primarily referred to a ditferent grant. A careful research in
your office satisfactorily discloses the fact that the question was never -
formally presented to Mr. Hendricks in any case. Indeed, this pres-
entation is the first of which any record remains. Certainly the matter
has heretofore never reached the Secretary.

Whether the State had the power to abridge or modify the right of
selection as defined by Congress, need not be discussed, for in this in-
stance she transferred it intact as it was given by Congress. The ques-
tion, therefore, reverts to a consideration of the Congressional enact-
ment. In this aspeet, that question is in all material respects similar to
those cases already cited, and decided by the Department as stated.
In the light of precedents the branch having selected vacant public
lands within the limits defined by the grant, in the absence of adverse

“claims, is entitled to the relief sought.

The list is aceordingly returned with my approval.

(
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FINAL PROOF PROCEEDINGS—-ADVERSE CLAIMANT—IMPROVEMEN'TS.
FINDLEY #». FORD.

Adverse claimants of record are entitled to special notice of intention to submit
final proof, and where proof is submitted without such notice, republication is re-
quired with special citation to the adverse claimant.

The pre-emption law does not specify the nature or extent of the improvements re-
quired of the settler, only requiring that they should be such as to indicate good
faith.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, August 6, 1890.

I have considered the case of David M. Findley ». Patrick Ford on the
appeal of the former from your deecision of March 15, 1889, accepting
the final proof of Ford for SE.} of NW. 1 and SW. 1 of NE. 1 and W. §
of SE. 1 Seec. 28, T, 26 8., R. 11 E., M. D. M. San Franeisco, California
land distriet and dismissing protest of appellant against the same. The
record shows that on July 9, 1886 Ford tiled pre-emption declaratory
statement for said land, alleging settlement July 2, 1886, that Findley
had filed declaratory statement for said land Oectober 4, 1883, alleging
settlement October 2, 1883.

On Marceh 30, 1886, Elisha Terrill filed pre-emption declaratory state-
ment No. 21,, 635, for this land in controversy, alleging settlement March
14, of the same year. On December 9, 1886, Ford gave noticé by pub-
lication of his intention to make final proof on Jannary 24, 1387. On
said day D. M. Findley and others filed a protest against said proof
alleging therein that said Findley had occupied the said land for three
years past and farther that Ford had not complied with the require-
ments of the law in the matter of his pre-emption.

Ford offered his final proof at the close of which Findley, by his at-
torney cross-examined him and his witnesses and offered testimony
adverse to Ford’s claim.

Upon consideration of the testimony the register and receiver found :—

1st. That Ford initiated his claim by trespassing upon the enclosure
of others to establish his settlement, and—

2nd. That his residence, cultivation and improvements are not suffi-
cient to show good faith.

Upon these findings they recommend that his final proof be rejected
and that his claim be canceled. From this decision he appealed and on
March 15, 1889, you reversed the judgment appealed from, dismissed
the contest and allowed Ford’s final proof. From whieh action Findley
appealed. He does not assert any claim to the land under his declara-
tory statement, and shows by his testimony that at the time of filing
the same he owned and resided with his family upon a ninety acre tract
of land near Arroyo Grande, (California, which home he would have fo
quit or abandon to make residence on the land in controversy. His
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pre-emption declaratory statement had expired by limitation; he had
never offered final proof and his attorney in his brief admnits that Find-
ley appears not as a claimant but as a contestant.

Then the questions to be determined are:—

1st. What is the effect of the failure of Ford to serve Terrill with
notice of his intention to make his final proof?

2nd. Did Ford comply with the pre-emption law?

Taking these questions in their order, it is admitted that Terrill was
- not notified by Ford of his intention to make final proof. ‘*‘Adverse
claimants of record should always be specially eited both in homestead
and pre-emption notices of intention to make proof.” Instructions, No-
vember 25, 1884, 3 L. D., 196 ; Tuttle v. Parkin, 9 L. D., 495. So that
I take it that before this entry can be perfected notice should be given
in compliance with these rules.

As to Ford’s compliance with the law, the testimony shows that after
filing his declaratory statement he built a cabin on the land eight by
ten feet, seven or eight feet high, with plank roof, battened door and
earth floor. It was rather an inferior structure but in July 1386, he
placed therein a bed, table, cooking utensils, some dishes etc., and began
living therein. Some time later he procured a cooking stove and put it
in his house. He testified that he had lived there continnously since
making the filing; that he was an unmarried man, and had worked
some for his neighbors, but slept at his house generally when so work-
ing; he had cleared and prepared for plowing some four acres of ground
and had plowed about two acres; he had also prepared about one hun-
dred fence posts preparatory to fencing his land. In these matters he
is corroborated.

In the protest it is alleged that Findley had occupied the ground for
three years, and as the testimony showed that Ford had taken the lum-
ber for his house through the fence of Wear, who is an adjoining land
proprietor, it is seriously claimed by Findley that Ford was thereby a
mere trespasser and can acquire no rights by settlement, residence or
improvement on the land, and he cites numerous decisions to support

his position, but I do not deem it necessary to repeat them here, for it

muost be remembered that in the case at bar there was no occupant of -
the land, no one in possession thereof, rightfully or otherwise, no grow-

ing erops thereon, no fence around this specific tract, so that this mat-

ter of trespass, so fully argued and so much relied upon by the loecal

officers, is a mere abstract proposition, inapplicable to the facts in this

case.

While the improvements of Ford are quite meagre, the testimony
shows that he had established and maintained a residence upon the
land for more than six months prior to offering final proof. In the case
of Chas. S. Hofwalt (9 L. D., 1), it is said—¢‘ Pre-emption is a prefer-
ence right of entry based upon settlement, inhabitancy and cultiva-
tion . . . . . . . The pre-emption act does not specify the nature
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or extent of the improvements and only requires that they should be
such as would indicate the good faith of the entryman.”

In the case of John E. Tyrl (3 L. D., 49), where it appears that the
entryman had cleared about one half acre of the land but cultivated no
portion of it nor raised any crop thereon, it is held that clearing the
land of timber for the purpose of planting it, is cultivation within the
meaning of section 2301 Revised Statutes.

Under these decisions and this testimony Ford’s proof should be ac-
cepted, but as Terrill has not had his day in court, your decision is
modified as follows: The protest of Findley and others is dismissed.
Ford will make new publication of notice and specially cite Elisha Ter-
rill, and in the absence of protest, and the failure of Terrill to show
cause, if any, why his declaratory statement shounld not be canceled and
Ford’s proof allowed, the proof already made will be accepted and if
there is no other legal objection, the entry will be passed to patent.

PRACTICE--STARE DECISIS.
JoaN T. NAFF.

The General Land Office in the disposition of cases that fall within Well settled ral-
ings of the Department must be governed by such rulings until they are reversed
by departmental authority.

Secretary Noble to the Commissioner of the General Land O]ﬁce, August

8, 1890.

I am in receipt of a ecommunication from Acting Commissioner Stone,
dated August 5, 1890, calling the attention of the Secretary of the In-
' terior, ¢ with a view to repayment, to the pre-emption filing No. 4,813 of
John T. Naff, made at the Spokane Falls land office, on the 15th day of
July, 1884, for the E. § SE. 1, SW. 1 SE. {, and the SE. 1 SW. 4 of Sec.
12, T.19 N, R. 43 E., W. M.”

After making a statement relative to the final proof and payment for
said land, the embezzlement by the absconding receiver of the local
office of the $400 first paid by the pre-emptor, and the making of new
proof and payment for said land, the Acting Commissioner states:

Heretofore the decisions of this Department have been to the effect that no repay-
ments of purchase money can be made unless stricily provided for by statutes; even
when the money has been paid twice (see 5 L. D., 114). If this be the spirit of the
rulings of the Department, there can be no doubt that great injustice is being done
to setflers, and has been done in the past. It is not to be presumed that there shall
be a particular statute to cover every particular right, wrong, or remedy.

The Commissioner further says:—

It wasnot the intention of Congressto pass so many many wise, justand liberal laws
providing homes for settlers, and then permitthem to he harassed, and their rights in-
jured by harsh implications of this department. The mass of unwritten laws are as
great, and of as much weight, as the written laws. Many rights are not re-enforced
by statutes.
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He is therefore of the opinion, “in view of the circumstances of this
case . . . . . thatrepayment should be made.”

No application by said Naff for repayment accompanies said communi-
cation, nor, indeed, is it expressly stated that he has made any.

The Acting Commissioner makes an argumentin support of the right
of Naff to repayment, but does not specifically request any instructions
in the premises. It is true he cites the case of the Heirs of Isaac W.
Talkington (5 L. D., 114), which holds a contrary view to that expressed
by him. :

It is not intended to express any opinion herein relative to the right
of Mr. Naff to repayment. If he has such right, he must show it prima-
rily to your office, and, if its decision be adverse to him, he has the right
of appeal. But, in passing upon the question, your office must be gov-
erned by the weli settled rulings of the Department, which alone has
the suthority to overrule its own decisions. Any other procedure would

- nake the appellate tribunal inferior to the subordinate and necessarily
createinextricable confusion. Troy’s Heirs ». Southern Pacific Railroad
Company (2 L. D.,523) ; J. H.Kopperud, 10 ..D.,93. Nounwrittenlaw
can overturn the departmental decisions, duly rendered and promulgated
for the guidance of all concerned. If Mr, Naff has made application for
repayment, the same should be duly considered by your office in the
light of the departmental rulings, and, if adverse to him, he shounld be
advised of his right of appeal to the Secretary of the Interior, and if he
exercise such right, his case will be carefully considered.

CONTESTANT—PREFERENCE RIGHT—SETTLEMEN'T.
POwWERS ». ADY.

A successful contestant, who has due notice of the cancellation of the entry and fails
to exercise the preference right within the statntory period, has thereafter no
right of entry that can be asserted in the presence of a valid intervening adverse
claim.

Personal acts of the settler are essential to the acquisition of settlement rights.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, August 8, 1890,

I have considered the appeal of Anna V. Powers from your decision
of December 27, 1388, rejecting her application to enter the SW, % of
Sec. 11, T. 122, R. 77, Aberdeen, Dakota.

The facts in the case are stated in your office letter.

The contestant Powers had full notice of the cancellation of the prior
entry on the land which she had contested, and failed to exercise the
right given her by the statute of making entry for the tract within

“thirty days from the date of the receipt of said notice, and even if this
failure was the result of ill health and want of means, it is beyond the
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power of this Department to afford relief in the presence of a valid
adverse claim.

From an examination of the evidence I am not satisfied that she
acted in perfect good faith in the matter of delaying her application to
enter. The explanation given by the contestant and her father of the
attempted sale of the right to enter the land is not satisfactory. It is,
however, unnecessary to discuss that question at length,

Up to the date of hearing the contestant had not made a bona fide
settlement on the land or established a residence thereon.

The slight improvement put upon the tract by the father at the
request of the contestant, consisting of a little breaking and the com-
mencement of a s6d shanty, can not be considered a personal settlement.
MecLean ». Foster (2 L. D., 175): Byer ». Burrill (6 L. D., 521).

The contestant did not even go upon theland after the 1mprovemeuts
were made until more than a month after Ady had made his homestead
entry, and her presence for two separate nights only, in a sod shanty
without a floor and without a stove or any article of furniture, or any
of the appliances for housekeeping, can not be considered 2 settlement
in the absence of any subsequent act mdlcatmg a desire to make &
bona fide residence.

Your decision is affirmed.

PROCEEDINGS ON SPECIAL AGENT’S REPORT—EVIDENCE.
UNITED STATES ». O’Dowb.

In a hearing ordered to test the validity of an entry the testimony offered on fina?
proof ean not be considered, but due weight should be given to the legal presump-
tion that the entry is valid.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, August 8,1890.

1 have considered the appeal of Anthony O’Dowd from the decision
of your office dated May 15, 1889, holding for cancellation his pre-emp.
tion cash entry, for the NW 1, Sec. 5, T. 122 N,, R. 66 W,, Aberdeen
Land District, South Dakota.

. * * * * *

As it appears from the record in the case at bar, the claimant and his
transferees were duly notified of the time and place of the hearing, and
failed to appear thereat, either in person or by attorney. While the
evidence given by the witnesses for the government at said hearing is
general in its character, and was drawn out by leading questions, yet it
establishes a prima facie case against said entry. Under these circum-
stances it was inecumbent upon the entryman to offer proof in support of
his entry, if he desires. to uphold the same. James Copeland (4 L. D.,
275); Etienne Martel (6 L. D., 285).

. The testimony submitted as final proof cannot be considered in arriv-
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ing at a conclusion in this case, but du€ weight should be given to the '
fact that an entry had been allowed. Tangerman ef al. v. Aurora Hill
Mining Co. (9 L. D., 538).

For the reasons herem given the decision appealed from is affirmed.

4

TIMBER CULTURE CONTEST—GOOD FAITH OF CONTESTANT.

MCANULTY 2. WOOD,

A contestant will not be permitted to take advantage of his own wrong to establish
- & charge of non-compliance with law, and thus secure a prefereunce right of entry.

First Assistant Secretary Chandler to the Comwmissioner of the General
Land Office, August 10, 1890,

On August 25, 1886, Wm. A. McAnulty filed a contest against the
timber culture entry of Seeley C. Wood, made November 30, 1883, for
the N. 3 NE. £ and N. § NW. § See. 33, T. 21 8., R. 21 W,, Larned,
Kansas, charging that said entryman ¢ failed to break the ten acres
required by law during the first two years of his said entry and up to
the present time, and said Seeley C. Wood has offered for sale, and has
sold his right and title to said tract of land for a valuable considera-
tion.”

The testimony takenatthe hearing upon said contest shows that there
‘were not ten acres broken on the tract in controversy during the first
and second years-of the entry. MeAnulty, the contestant swears that
‘Wood the entryman broke what was supposed to be five acres the first
year and employed him (McAnulty) to break the other five the second
year. He states that he measured the breaking done by Wood, and
broke the same quantity; that he agreed to complete the amount of
breaking required by law with the understanding that Wood had five
acres broken, and he, witness, was to break .the same amount, but he
did not break five acres because there was not five acres broken by the
entryman. He testified that there were about eight acres and twelve
rods in the piece measured by him, but there was also an acre of break-
ing on the tract not included in the breaking measured by him.

The local officers found that-—

There appears to have been the full amount of breaking done to meet the require-
~ ments of the law, but the plaintiff and some other parties, by a system of *horse
back survey’ starting from a point that they were not positive was an established
corner by the government survey, throw a portion of the breaking intended to
have been on tract in dispute, upon an adjoining quarter section,—

which finding was affirmed by your office.

While it is true that the plan adopted by contestant to find the exact
line of the claim was too uncertain to establish definitely the line—the
north-east corner having been located by mere conjecture—yet one of
the witnesses testified that he saw the corner stone before it was re-

2497—voL 11—12
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moved, and knew the line from having built a fence on the prolongation
of the east line of the claim. There was also no cvidence offered by
‘Wood denying the accuracy of the line as found, or to show where the
true line was or that the breaking was all upon the claim in controversy.

But it is shown by the testimony of contestant that he was employed
by the entryman tc break five acres the second year, both parties sup-
posing that the first breaking embraced the full quantity of five acres,
and that it was understood that the breaking to be done by contestant
would complete the full quantity required by law. He swears that he
knew there was only eight acres and twelve rods broken, but he failed
to communicate it to Wood. He farther swears that W. 8. Wood, a
son of the entryman, offered to sell him the traet and then offered to
sell it to another, when he, the contestant, told W. S, Wood that he
could get it cheaper by contesting it.

I do not think the contestant has shown such good faith in the prem-
ises as to prevent the entryman from curing the default, evenin face of
this contest, and as it is shown by the testimony that prior to the hearing
the defendant had two more acres broken, thus completing the amount
required by law, to cancel this entry and award to.contestant the prefer-
ence right of entry would be to aid him in taking advantage of his own
wrong.

There was no testimony showing that the entryman had offered to
sell the tract, the only testimony upon this point being that W. 8. Wood,
a son of the entrymen, had offered to sell, but there was no evidence
showing that he was the agent of the entryman, or had authority to
make such an offer. v

For the reasons above stated the decision of your office dismissing
the contest is affirmed. :

SETTLEMENT RIGHTS—RELINQUISHMENT.

CASON 9. LADD.

One who is occupying land as the tenant of an entryman, acquires no right as a set-
tler, on the relinquishment of the entry, that can be set up to defeat theinter-
vening entry of another.

First Assistant Secvetary Chandler to the Commissioner of the General
Land Office, August 11, 1890,

The tract in eontroversy, to wit, the 8.3 SE1. Sec. 31, T. 18 S, R. 6
W., Larned land district, Kansas, was formerly embraced in the ‘tim-
ber calture entry of Joseph H. Leavitt which was relinquished Novem-
ber 12, 1885. On the same day Zachius E. Ladd made timber culture
entry of said tract and on November 20th following Daniel E. Cason
applied to make homestead entry of the tract alleging settlement A pril
15, 1885, which was also allowed. Ladd then filed application to have
the homestead entry of Cason canceled and upon ahearing had thereon
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the local officers held said entry for cancellation, which decision was
affirmed by your office.

From said last decision Cason appealed alleging the following grounds
of error:—

First. Error in holding that the entry of Ladd segregated the land as against the
claim of Cason who was an actual settler upon the land at the time the entry of
Leavitt was canceled, and the entry of Ladd was made of record, and with the in-

tention of elaiming the same as a homestead.
Second. Error in not holding that the right of Cason attached eo instanti upon the

cancellation of Leavitt’s entry.

Third. Error in holding that Cason could not legally enter the land as against
Ladd because he went upon the tract as the tenant of Leavitt, for the reason that
Leavitt’s right ceased the instant his entry was canceled and the tract then became
public land, and the right of Cason that instant attached, by reason of his residence
upon the land at the time with the intention of claiming the same as a homestead.

Fourth. Error in not holding that the entry of Ladd was subjeect to the prior right
of Cason by reason of Cason’s prior settlement.

The testimony shows that Cason went upon the land as the tenant
of Leavitt while the land was covered by Leavitt’s timber culture en-
try, and was upon the land at the date of the filing of the relinquish-
ment of said entry by Leavitt. Cason acquired no rights by virtue of
his occupancy of the land as the tenant of Leavitt while the land was
segregated by Leavitt’s entry, and not having gone upon the land with
the intention of making it his home and to acquire it under the settle-
ment laws, his right as a settler did not attach upon the cancellation -
of Leavitt’s entry, but could only attach from the moment he went
upon the land with the intention of making it his home under the set-
tlement laws and performing some act indicative of such intent. Frank-
lin ». Muareh (10 L. D., 582).

Ladd’s entry having been made the same day the relinquishment was
filed, the subsequent entry of Cason was improperly allowed.

The decision of your office canceling said entry is therefore affirmed.

PRACTICE--SECOND CONTEST—~APPEAL-—-ENTRY.
DrUMMOND v». REEVE,

A charge of non-compliance with law directed against an entry, coupled with an alle-
gation that the pending suit of another against such entry is ecollusive, affords a
proper basis for a contest. )

Failure to appeal from the rejection of an application to contest an entry defeats all
rights of the contestant thereunnder.

An application to enter land, covered by the prior entry of another, can not be enter-
tained in the absence of a charge against the validity of such entry.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, August 13, 1890.

The appeal of William Drummond from your office decision of August
27, 1888, is now before me, and the accompanying record shows that on



180 DECISIONS RELATING TO THE PUBLIC LANDS.

August 4, 1881, Oliver P. Reeve made timber-culture entry No. 4086,
for lots 3, 4 and B. 3 of SW. 1 Sec. 6,T. 24 5., R. 33 W. , Garden Glty,
Kansas.

August 20, 1886, W. H. Harris initiated a contest against said entry,
and accompanied it with an application to enter the tract under the
timber culture law. September 13, 1886, George R. Moore also filed
contest, and application te enter the same under said act.

Hach of these contests charged non-compliance with the law in rela-
tion to cultivation and planting the land with trees.

On September 25, 1886, William Drummeond, the appellant herein,
applied to the receiver to make homestead entry of the same tract, and
accompanied his application with an affidavit of contest against the
entry of Reeve, alleging in addition to failure to comply with the tim-
ber-culture act, that the contests of Harris and Moore were ofa friendly
nature, that each of them was a warm friend of the defendant Reeve,
and that their respective contests were hrought for the purpose of
“smuggling” the land and preventing a legal contest, and that said
Reeve has repeatedly offered to sell his relinquishment to said tract for
a2 valuable consideration. The application of Drummond to enter and
contest was rejected by the receiver, the affidavit of contest being en-
dorsed : » '

Presented and rejected this 25th day of September, 1886, for the reason that there

are at this date two contests undetermined and pending upon said tract.
8. THANHOUSER, Rec'r.

- Underneath this endorsement the following appears:
Thirty days for appeal to the Hon. Commissioner.

November 17, 1886, Reeve filed a relinquishment of his entry, and on
the same day the same was canceled, the contests of Harris and Moore
dismissed, and Anna M. Boyle allowed to make timber-culture entry
No. 8431 for the tract.

TUpon Reeve’s relinquishment is the following endorsement written
with a peneil :

ConTesT CLERK: Notify contestant of filing of this reling. and contestant’s pref.

ight. .
C. F. M. NiLEs, Reg.

On the 27th of the same month Drummond again applied to make
homestead entry of the land, which application bears the following en-
dorsement :—

Presented and rejected this 27th day of November, 1886, at 11:15 a. m., for the rea-
son that there is at present a filing upon the traet, viz: Anna M. Boyle, November
17, ’86. There appears however to be some grounds for the accnsation of fraud in
third contest of William Drummond 2. 0. P. Reeve, as Anna M. Boyle, the present
entryman is contestant in neither case, having a prior right over the case of Drum-
mond v. Reeve. Both of these contests were dismissed by Ree. November 17, ’86,
the date of Anna M. Boyle's T. C. filing. Thirty days for appeal to Hon. Com. Genl.
Land Office,

C. F. M. NiLES, Reg.
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December 27th following, Drummond filed. his appeal from this action
of the register.

January 11, 1887, Anna M. Bojyle filed a motion to dismiss the ap-
peal, because it was not filed in time, and because a copy of the appeal
was served on Boyle instead of Reeve.

Your predecessor overruled the motion to dismiss the appeal, but
affirmed the action of the register in rejecting Drummond’s homestead
application of November 27, 1836, and held that the action of the re-
ceiver in rejecting appeliant’s application to contest, made September
25, 1886, was wrong, but that he.is bound thereby by his failure to ap-
peal within the thirty days allowed him; he also held that the action
of the register in dismissing the contests of Harris and Moore on the

filing of Reeve’s relinquishment was wrong, but that their interests are S

lost by their having failed to appeal therefrom, but he concluded his
judgment by allowing Drummond ¢the privilege of appeal from so
much of this decision as denies his application to enter said tract, and
no more.” From this judgment Drammond now appeals to this Dé-
partment.

‘The action of the receiver in rejecting Drummond’s application to
contest the entry of Reeve was unauthorized by law, and gave rise tQ
- all the complicasions that subsequently appear in this case. This of-
fered contest of appellant alleged collusion with the claimant upon the
part of both prior contestants, and the record in the case undoubtedly
gives color to such charge. But having failed to appeal from the rejec-
tion of his contest application of September 25th, he has lost his rights
thereunder. Hawkins et al. ». Lamm, (9 L. D,, 18); Conly v. Price,
(ib., 490).

And the timber-culture of Boyle having been allowed prior to his
last application of November 27, to enter under the homestead law,
such application not having been accompanied by an affidavit of con-
test against the Boyle entry, was properly rejected. Hence, Drummond
has no standing before the Department, for the reasons: '

1st, He failed to appeal from the rejection of his application to con-
test the entry of Reeve.

2nd. He failed to accompany his application of November 27, to make
homestead entry, with an affidavit of contest, charging that the relin-
quishment of Reeve and the entry of Boyle were the result of a collu-
sive contest, prosecuted for such frandulent purpose.

The decision of your office is therefore, affirmed.
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HOMESTEAD SETTLEMENT—PRE—EMPTION CLAIM.
BREBE v. CALLAHAN.

The validity of a homestead settlement is not affected by the fact that it is made
pending the issnance of final certificate on pre-emption proof, previously sub-
mitted by the settler in due compliance with law.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, August 13, 1890,

I have considered the appeal of George W, Beebe from the decision
of your office dated February 7, 1889, in the case of said Beebe v.
 Enoch Callahan, holding for cancellation the former’s pre-emption
declaratory statement for the N. & of NE. £ Sec. 11, and NW. 4 of NW,
% Sec. 12, T. 31 N,, R. 15 W., Niobrara land district, Nebraska.

May 30, 1884, Callahan made homestead entry for said tract, and on
March 23, 1885, in accordance with published notice, he offered final
commutation proof for said land before the clerk of the district court
at O'Neill, Nebraska and on the same day Beebe filed a protest against
the acceptance of Callahan’s commutation proof alleging that he,
Beebe, made settlement on said tract May 9, 1884, and established .
actual residence thereon June 4th which was continuous, and filed his
pre-emption declaratory statement for the same June 12, 1884; that
he could prove that Callahan did not settle upon nor make improve-
ments ou the land until one or two weeks after May 9, 1384,

Both the final proof and protest having been transmitted to the local
office, hearing was ordered and set for June 11, 1885, before the regis-
ter and receiver. On the day appointed the parties appeared in person
and by their respective attorneys. A large amount of testimony was
offered by both parties and the local officers from an examination there-
of, found that Callahan made settlement upon the land May 7, 1884,
and that he established actual residence on the land July 5, 1884, which
was continnous; that he has a well and nine acres of bLreaking, and
had raised a crop on a portion of the breaking one season; that he
had “ made final proof in support of a pre-emption filing for the E. §
NW.1and W. } NE. L Sec. 12, T. 31, R. 16 W., . . . . April
23,1884, . . . andas . . . final certificate bears date May 16,
1384,” he was not qualified to make settlement for other lands prior
to that date, and although his settlement was prior to the time Beebe
settled on the land, they rejected his commutation proof and recom-
mended his homestead entry for cancellation. From this judgment he
appealed to your office, where, on February 7, 1889, after considering
the evidence, you concurred in the findings of the register and receiver
as to the prior settlement, residence and improvement of Callahan on
the traet in dispute, but reversed that portion of their findings as to
the illegality of claimant’s settlement, citing as authority for so doing
the case of Joseph W. Mitehell (7 L. D., 455), and held protestant’s
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pre-emption declaratory statement for cancellation and returned the
commutation proof ¢for further attention” From this decision Beebe
appealed to this Department.

Reviewing the evidence in the case, I think it fairly shows that Cal-
lahan made settlement on the tract covered by his homestead entry,
and established his residence thereon with his family, to the exclusion
of one elsewhere, within the time required by law, and that the same
was continuous.

This case as to the gualifications of Callahan to make a settlement at
the date he alleges seems to come within the rule laid down in the de-
cision cited by your office and in the later decision of the same case,
(8 L. D., 268).

The judgment appealed from seems to be justified by the facts, and
in accordance with the rulings applieable to such cases, and is there-
fore affirmed. )

- PRACTICE—EVIDENCFE~—DEPOSITIONS~TIMBER CULTURE.

FIERCE v. MCDOUGAL,

Failure to endorse the title of the cause on the envelope enclosing depositions does
not necessarily exclude the depositions from consideration, where no apparent
prejudice to the interests of either party results from the absence of such en-
dorsement.

A technical objection to the regularity of depositions, can not be raised on trial, by
one who participates in the examination of the witnesses, and, ab such time,
takes no exception to the proceedings.

Ap irregularity in the transmission of depositions may be waived by agreement of
eounsel.

A timber culture entry must be canceled if the evidence shows that the failure to
secure a growth of timber results from the want of ordinary diligence on the
part of the entryman.

First Assistant Secretary Chandler to the C’ommiésioner of thé General
Land Office, August 16, 1890,

This case comes before the Department upon the appeal of C. Me-
Dougal from the decision of your office holding for cancellation hig
timber-culture entry, made February 23, 1874, for the SH. { Sec. 23, T.
18, R. 18 W., Wa Keeney, Kansas.

bontest was filed against said entry February 24, 1885, by Henry
Fierce, alleging that the entryman had failed to plow, plant, and culti-
vate to trees ten acres, as required by law, specifically setting forth in
his affidavit the grounds upon which said allegation is based.

At the hearing ordered upon this contest counsel for the entryman
moved to suppress the depositions of witnesses McFadden, Burns, Hart,
Miller, Donleavy and Koon, upon the ground that said depositions were
not transmitted to the local officers according to law, there being no
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endorsement on the sealed package indicating the character of its con-
tents, or that the depositions were sealed by or in the presence of the
officers before whom they were taken. He also moved to suppress the
testimony of witnesses Hayes, Anderson, Reed, Wood, and McFadden,
upon the ground that there was no stipulation between the parties to
take said testimony before A. H. Morris, and the official character of
Morris was not authenticated.

. These motions were overruled by the local officers, and upon the tes-
timony submitted they found that the charges in the affidavit of con-
test were sustained, and recommended the cancellation of the entry.

From said several rulings and findings the entryman appealed, and
upon consideration thereof your office affirmed the rulings and findings
of the local office and held the entry for cancellation. Whereupon the
entryman appealed, alleging error in said decision, substantially as fol-
lows: *

(1) In holding that the depositions of McFadden and others were
taken under a commission regularly issued, and that the omission of
the endorsement of the title of the case on the envelope was not essen-
tial and material, and was not a fatal defect.

(2) In holding that there was any stipulation between the litigants
to authorize the taking of the depositions of Hayes, Anderson, and
others before A. H. Morris, and in considering said testimony as evi-
dence. ‘

(3) In holding that there was any substantial default in complying
with the requirements of the law during any of the years following the
entry to date of hearing.

The records show that the contestant, in compliance with rule 24,
rules of practice, made affidavit before the local officers that McFadden,
Burns and the other witnesses therein named were material witnesses
for contestant, and resided more than fifty miles from the local office,
and at the same time filed interrogatories to be propounded to said wit-
nesses, stating their names and residence, which were served upon the
* opposite party. Upon this a commission was issned by the local offi-
cers, appointing A. J. Yawger, clerk of the district court for Rush county,
Kansas, to execule the same, and in pursuance thereof, said testimony
was taken by the person named therein, and was returned to the local
officers in compliance with rules 28, 29 and 30, of practice, except in
failing to have “the title of the case endorsed on the envelope.”

While it is true that rule 30 requires that the title shall be endorsed
on the envelope containing the deposition and should be observed, yet,
I do net think a failure so to do is necessarily fatal to the taking of the
deposition. A rule of the Department may always be waived in ‘the
interest of substantial justice, as rules are made to facilitate rather than
to embarrass and defeat it. Caledonia Mining Company v. Rowen, 2
L. D., 719. '
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There is nothing in the record to show that the failure to make this
endorsement was prejudicial to the rights of either party to the contro-
versy. The depositions appear to have been fairly taken and correctly
mirror the facts as given by the witnesses, Under such circumstances,
T do not believe there was any substantial error in the local office over-
ruling the motion to suppress the depositions for that reason. Neither
do I think there was any error in overruling the motion to suppress the

‘testimony of Hayes and other witnesses, taken before A. H. Morris.
The evidence of these witnesses was taken under a stipulation signed
by Fierce, the contestant, and A. H. Bain, as attorney for contestee,
agreeing that the testimony shall be taken at Walnut City, Kansas, “be-
fore any officer authorized to administer an oath, that may be agreed’
upon by contestant and T. H. MeDowell, attorney for contestee * * * °
* * waiving all irregularities in the manner in which said depositions
shall be taken and filed.” Mr. MeDougal was represented by his attor--
ney. The testimony of said witnesses was taken without objection on
his part, as was also that of three of Fierce’s witnesses. While it does
not appear that there was any express agreement designating Morris as
the person to take the testimony, yet under such circumstances it must
be held that he waived any objection to the evidence being taken by
him under the stipulation.

The doctrine of estoppel will apply to him in such case in all itsrigor.
He will not be permitted to appear, conduct an examination of wit-
nesses, offer his own proof, raise no objection to the proceedings, and
when the testimony is offered on the trial, for the first time make an
objection of this technical character. No complaint is made that the
evidenee of the witnesses was not taken by Mr. Morris as given, or that
Mr. MeDongal did not have an equal opportunity with his adversary
to examine the witnesses produced at the hearing, on the coutrary, it
would appear that Mr. Fierce represented his own case against the
attorney of Mc¢Dougal, hence, it would seem that he has no ground-of
complaint on that score.

This testimony was not transmitted by mail, but was delivered to the
loeal officers by contestant, and subsequently be and Bain, attorney for
contestee, signed an agreement, reciting that whereas the te%timonv of
Hayes, Anderson and Reed on behalf of contestee and of Wood and
McFadden on behalf of contestant was taken before said Morris, a jus-
tice of the peace, and was not transmitted by mail, but delivered to the
local officers by said contestant: ¢ Now, therefore, the undersigned con-
testant, and contestee hereby waive any and all objections to the irreg-
ularity that may exist in thus transmitting said depositions, and the
same shall be treated in all respects as it they had been regularly trans-

- mitted by the United States mail.”

I find no denial of the authority of said attorneystoactfor and tobind
the contestee by their said agreements, nor is therc any denial that said

agreements were signed by counsel as above set forth. Itis my judg-
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ment that the action of the local office on these preliminary motions
was justified. As to the merits of the case, it appears that this entry
was made February 23, 1874, eleven years before the contest was filed.
The testimony shows that the entryman, by his agent, planted the ten
acres required by law with seeds and cuttings, during the first five years
of the entry, but they failed to grow, and he continued to replant ten
acres each year from 1878 to 1885, except two years, when no work was
done, bat at the date of the hearing no trees of any size or age were
growing on the claim, except a few straggling sprouts from old roots,
and the land on which the seeds and cuttings were planted wus then
overgrown with weeds and grass. The failure of the cuttings and seeds
to grow is accounted for by the witnesses for the contestee by reason of
excessive drought, and they swear that the seeds and cuttings did not
even sprout on account of the dry weather, and, hence, there was no
necessity for cultivation. But it is shown by the testimony that crops
on the adjacent farms were abundant during these years, and that tree
culture was successful on other claims in that locality during the same
period. Even the witnesses for the contestee admit that during those
years there were good seasons part of the time, and that the land had
not been properly cultivated, while the testimony of the witnesses in-
troduced by eontestant shows that the soil on this claim is fertile and
that if the planting and cultivation had been done in the proper manner,
trees could have been successfully planted and grown.

Counsidering all of the testimony, there is sufficient in it to warrant
the finding of the local office and of your office that the entryman could
have secured a growth of timber by the exercise of ordinary care in
planting and cultivation, and failing in this his entry must be canceled.,

Your decision is affirmed.

RAILROAD GRANT—-WITHDRAWAL—-UNSURVEYED LAND.
OLNEY v. HASTINGS AND DAkOTA RY. Co. (On Review).

A withdrawal in aid of a railroad grant takes effect upon unsurveyed, as well as sur-
veyed land. )

The status of land at date of definite location determines whether it is subject to
the grant, irrespective of any subsequent order of withdrawal.

A plea that a withdrawal cannot take effect befors the company accepts the condi-
tions imposed by the State in conferring the grant upon the company, if effective
for any purpose, can only be set up on behalf of one who has been induced, by
such condition of affairs to go upon land otherwise subject to said withdrawal, -

Secretary Noble to the Commissioner of the General Land Office, August
19, 1890.

The attorney for Frank P. Olney has filed a motion for reconsideration
and revocation of departmental decision of February 10, 1890 (10 L. D.,
136) in the case of Olney ». Hastings and Dakota Ry. Co.involving the
NW. % of Sec. 15, T. 120 N., R. 43 W., Marshall (formerly Benson) land
district Miunesota.
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This land is within the primary limits of the grant of July 4, 1866 (14
Stat., 87) to the State of Minnesota to aid in the construction of a rail-
road from Houston to the western boundary of the State, as shown by
the map of definite location filed June 26, 1867. On April 22, 1868, a
withdrawal of all lands within the limits of the grant was ordered, notice
thereof being received at the local office May 11, 1868. On April 12, .
1870, the plat of survey of this township was filed and on September 9,
1870, one Augustus E. Field filed pre-emption declaratory statement
for said tract alleging settlement June 10, 1869. On November 14, 1887,
Olney applied to make homestead entry for said land which application
was rejected by the local officers because of the grant to the company.
Upon appeal to your office the decision of the local officers was re-
versed upon the theory that prior to February 14,1871, it had been the
uniform holding that ¢ withdrawals were not effective on unsurveyed
lands until the plat thereof was filed and that settlements made prior
thereto were allowed to be perfected” and that Field’s settlement exist- |
ing at the date of the filing of the township plat served to except the
land from the grant. Upon appeal to this Department that decision
was reversed by the decision now sought by the motion under consider-
ation to be revoked.

In support of said motion it is alleged that the following errors
appear in said decision—

(1) Error in holding the withdrawal for the benefit of the railroad company was
effective upon unsurveyed lands.

(2) Error in holding withdrawal made for land opposite portions of the road not
completed within the time limited in granting act and before date of acceptance of
act of legislature of Minnesota of February 8, 1873, could De effective for any purpose.

(3) Error in holding the withdrawal made opposite this land April 22, 1868, and
the only withdrawal made, was effective, although made before the railroad com-
pany accepted the act of the legislature of Minnesota, dated March 7, 1867, which
conferred the grant upon the company.

(4) Error in holding the grant took effect upon the land in controversy although
at date of definite location it was unsurveyed and prior to and at date of survey it
was occapied by an actual settler under the pre-emption law.

(5) Error in holding the land was not absolutely excepted from the grant.

(6) Error in rejecting the application of Olney to enter the land.

(7) Error in holding that Olney is not entitled to relief under the act of April 21,
1876.

It is not seriously contended that a withdrawal does not under the
present ruling, take effect before survey. The change in the rulings of
Department was made about the time indicated in the Commissioner’s
decision above referred to and it is admitted by all that since then
it has been held that such withdrawals operate as to unsurveyed as
well as surveyed land. This disposes of the first allegation of error
adversely to the motion. .

The second and third allegations may be considered and disposed of
together. The plea that the withdrawal could not take effect before the
acceptance by the railroad company of the conditions of the act of the

~
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State legislature conferring the benefits of the grant upon the com-
pany or that the company had failed to formally signify its acceptance
of such act if available for any purpose could only be in behalf of one
who was induced by the condition of affairs to go on siuch land and not
in behalf of one who like Olney went on the land after the conditions-
of the grant had been accepted and complied with. There is no suffi-
cient reason advanced in these two allegations for the action asked by
this motion. The case of Hastings and Dakota Ry. Co. v. Bailey (2 L.
D., 540) cited does not sustain the contention of counsel, for in that
case the Department refused to decide what effect a withdrawal made
before the grant was couferred upon the company would have as to land
upon which an entry was allowed before the date of the act of the State
legislature conferring the grant upon the company.

The question as to whether this land was or was not excepted from
the order of withdrawal is of little importance in this case. The right
of the State is determined by the condition of the land at the date of
the filing of the map of definite location of the road in aid of the con-

struction of which the land is to be appropriated. This land was vacant .
unappropriated publiz land at the date thlb grant attached and must
be Dheld to have passed thereunder.

What might have been the effect of Field’s claim, it having been
- allowed in accordance with the rulings of the Department then in force,
if he bad not abandoned it but were here asserting rights thereunder
it is unnecessary to decide. No right is being asserted by Field or any
one claiming through him. Certainly Olney can not be allowed to plead
with sunecess, that because there was at one time a claim that wonld
have been entitled to protection beeause made in accordance with cer-
tain rulings his claim initiated years after a change in such rulings is
entitled to the sama protection. The fourth allegation of error can not
be sustained.

The fifth and sixth allegamons are merely formal and need not be
considered apart from the others.

It is insisted that it was error to hold that Olney was not entitled to
relief under the act of April 21, 1876, but it is not specifically stated
which section of that act applies to his case. In the brief filed in sap-
port of this motion, after reciting the class of elaims covered by each of
the three sections the following language is used : .

It is not clear that Field’s ecase would fall within any of these elasses. If it is held

the grant and the withdrawal could be effective upon unsarveyed land, then it would
not, as Field’s settlement and filing was after notice was received at the local office.

Again after referring to a large number of cases decided under said
act, it is said :
. These cases are referred to for the purpose of showing that, if it is intended to hold
Field if applying, might be relieyed under the act of April 21, 1875, but that no one

else could if applying under him, it is not in harmony with previoas rulings of the
Department.
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It was not however intended to hold in the decision complained of
that Field would have been entitled to relief under said act. The only
section of that act that could by any possible construction have appli-
cation to Field’s case is section one, and it was said in the deecision
under consideration—¢In the first place section one of the act of April
21,1876, has no bearing on this case.” Itisthus seen that the hypothe-
sis upon which all those cases are referred to has no existence. Olney’s
elaim does not fall within the provisions of said act. He did not assert
any claim to said land before notice of withdrawal reached the local
office, and therefore does not come within the provisions of the first
section of said act. No valid pre-emption or homestead claim existed
for this land at the date of the withdrawal and therefore the second
section does not apply. Olney has not been allowed to make an entry
and he does not therefore come within the provisions of the third see-
tion.

In addition it may be said that in each of the cases cited in behalf of
Olney there was at the date notice of the withdrawal reached the local
office as to the land involved in existence a valid claim and in that ma-
terial particular those cases differ from this case of Olney. This motion
can not be sustained upon the ground that Olney is entitled to relief
under the act of April 21,1876. After a careful review and reconsid-
eration of this case in the hght of the argument filed and the cases cited
in support of the motion to revoke and rescind the decision heretofore
rendered, I find no sufficient reason for such action. Said motion is
therefore over-ruled and the decision heretofore rendered is adhered to.

TIMBER-CULTURE CONTEST—BREAKING—GOOD FAITH.

.

HARRISON 9. SCHLAGENHAUF.

Tailure to break the full amount of acreage required by statute does not eall for can-
cellation, where good faith is manifest, and the default is cured when discovered.

Acts performed in compliance with law after contest is filed, but prior to setvice of
notice, may be accepted as indicative of good faith, if not induced by actual no-
tice of the pending contest.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, August 19, 1890,

Jacob Schlagenhauf made timber-culture entry of the NW. % Seec. 30,
T. 12 8., R. 23 W., Wa Keeney, Kansas, December 18, 1883, and on
December 19, 1885, William S. Harrison filed affidavit of contest against
said entry, alleging failure * to break, plow, or cultivate the second five
acres during the second year, or at any time since date of entry.”

Service of said notice of contest was made by publication, the first
notice appearing January 7, 1686.
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Upon the hearing had thereon, the local officers found that the pre-
ponderance of testimony is in favor of the contestant, and that the en-
try should be canceled. Upon appeal therefrom, your office reversed
said finding and held that the law had been substantially complied

with, and dismissed the contest. From said decision the contestant
appealed.

Prior to October, 1885, about five acres of the tract had been broken
and eropped to oats one year, and during that month said five acres
were planted to trees and tree seeds. On December 22, and 23, 1835,
the second breaking was done, but upon aectual measurement of both
tracts the entire quantity of land broken was found to contain a frac-
tion less than ten acres.

The only questions involved in this case are, whether the failure to
break the full quantity of ten acres was suech a default as to work a for-
feiture of the elaim, and, it not, whether the breaking of said quantity
of land after econtest and prior to service of notice will defeat it.

One of the witnesses introduced by the contestant testified that he is
a competent surveyor, and npon actual measurement of the tract found
it to contain nine acres and one hundred and twenty-eight rods,
while one of the witnesses introduced by contestee, who is also a sur-
veyor, testified that by the survey made by him he found it to contain
nine acres and thirteen sixteenths of an acre. It is shown by the testi-
mony of the agent of the entryman who did the last breaking, that he
supposed when he finished plowing that he had broken over ten acres
with the land first broken. The failure to break the full quantity of ten
acres, lacking only a small fraction of an acre, was clearly the result of
a mere error of judgment, and is not such a failure to comply with the
law as to warrant the forfeiture of the claim.

It is contended by contestant that the entryman had notice of said
contest prior to January 7, 1886, from the admission of Warner, the
agent who did the last breaking, that he knew the second plowing was
done on the 22d and 23d of December, 1885, because he caught Har-
rison and Férris surveying the land on the 21st, and marked it in an
almanac. This does not prove that either the agent or the entryman
knew at the time that a contest had been filed against the entry, and
although an attempt to cure a default after a contest has been filed,
but before service, can not be accepted as evidence of good faith, if sueh
action is induced by the contest, yet the default may be cured, if the
action was not induced by aetual notice of the pendeucy of the contest.

Besides, in ‘this case Warner, the agent, testified that he supposed
from-information received from Reddick, who did the first breaking, that
eleven acres had been broken, and the entryman swears from informa-
tion received by him he believed the full qunantity of land had been
broken, as he paid Reddick for breaking that quantity, and, although
this is denied by Reddick, it is confirmed by the letter of Reddick to
J.T.Buck. He swears that the first intimation he had of the deficiency
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- was obtained from a letter written by Warner, his agent, which he re-
ceived between the 19th and 23d of December, 1885, ¢“A timber cult-
ure entry will not be canceled for failure to break the requisite num-

“ber of acres, where the entryman honestly supposed that he had complied
with the law, and made good the deficiency as soon as practicable after
its discovery.,” Purmort ». Zerfing (9 L. D., 130).

The decision of your office is affirmed.

PRACTICE—APPLICATION—APPEAL—-POSSESSION.
MASSEY ». MALACHI.

The rights of an applicant for publie land should not be prejudiced by mistake of the
local office.

The fajlure of an applicant to appeal from the rejection of his application, does not
impair his claim, if he is not advised of his right of appeal to the Commissioner.

When an application is rejected by the local office, the date of its presentation, and
the reason for the rejection should be noted thereon.

One who goes upon land covered by the open and notorious occupancy and possession
of another is bound to take notice of any rights that may exist in the prior occu-

pant.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, August 19, 1890,

I have considered the case of Robert J. Massey v. Lindsey Malachi -
on appeal by the former from your decision of February 23, 1889, dis-
missing his contest against the homestead entry of the latter, for the E.
£ NW. £ and W. 3 NE.£ of Sec. 30, T. 18 8., R. 2 W., Montgomery, Ala-
bama land distriet.

Malachi made homestead entry for said land on Oectober 30,1886, and
on February 26, 1887, Massey filed affidavit of contest against the same
alleging:

- That he had resided upon the land since 1831; that the said Lindsey Malachiknew
that the contestant resided upon said land at the time ke entered the tract; that said
tract is not settled upon and eultivated by said party as required by law, and that
contestant is the only person, with his family, who resides npon said tract, and that
he has resided on said tract and impreved and cultivated the same since January
or February 1881, and that he had applied to enter the same several times before the
same was entered by said Lindsey Malachi, and that his applieations have been re-
jected by the register of the local office and his money returned to his attorney, E. K.
Fulton. )

Notice of contest was given, and the hearing set for May 10, 1887, on
which day Massey appeared with counsel and witnesses. Malachi ap-
peared and asked continuance because of the absence of his attorney.
A continuance was denied and the testimony taken, and upon consider-
ation of the same the register and receiver held the entry of Malachi
for cancellation, from which order he appealed to your office, and on
February 23, 1889, you reversed said decision and dismissed said con-
test, from which judgment Massey appealed to this office.
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Counsel for Malachi has filed a demurrer, motion and answer to the
specifications of error assigned in the appeal. I have considered each
objection, and am of opinion that they are not well taken. In my

judgment the specifications are sufficient in law and substantially true
" in fact. .

The record shows that in 1881, Massey applied to enter the tract in
controversy, but his application was rejected because the local officers
believed it was listed as coal land. The books of your office do not
" show that said tract in question was ever reported as mineral or coal
1z;md, but on the contrary that the same was subject to entry as agri-
cultural land.

In 1885, he again applied to make homestead entry of the tract, and
on August 24, 1885, the local officers notified him of the rejection of hig
application, saying—* The application is not allowed because, upon ex-
‘amination of the mineral list on file in this office, I find that the land
mentioned hasbeen classed coal,and isnotsubject to H’dentry.” Massey
was not advised of his right of appeal, and in each case he did what he
could to place an entry on record. The local officers through a mistake,
rejected his applications through no fault of his, and he should not be
prejudiced by the error of the register and reeeiver.

Now turning to the evidence in the case, from an examination of the

testimony, I think it substantially establishes the allegations of the
affidavit of contest. It shows that the contestant made settlementupon
the land in February 1881; that he erected a house with kitchen at-
tached, built a corn-cridb, two stables, a barn, and cleared between
twenty and twenty-three acres of land which he fenced and cultivated
uuntil after the entry of Malachi. Daring the time from 1881 till 1887,
he resided with his family on the land, with the exception of a short
time when his family were absent so that his children could attend
school ; daring this time, his stock and property except some household
goods were kept on the tract and he made his home there and cultivated
the land during their absence.
" In the spring of 1837, Malachi went upon theland and erected a board
box house, twelve by fourteen feet, withount any chimney; he made no
other improvement; he moved some honsehold goods into the house
and stayed there a part of the time,—he says his wife’s health was such
he could not move his family into the house.

In your decision you give much prominence to the fact that Massey
did not appeal from the action of the local officers rejecting his appliea-
tion, and because no appeal was taken within thirty days, you say he
- ean not now be heard to allege that he has the superior right to enter
said land. It is sufficient o say he was not advised ¢of his right of
appeal to the Comnmissioner” as required by paragraph 2 of rale 66, of
Practice.

"It may be further noted that the local officers failed to indorse upon
said application either the date when presented, or their reasons for
rejecting it as required by paragraph 1, of same rule.
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Again you reject his claim because adverse rights have lntervened
but when Malachi went npon this land, Massey had his 1mprovements
thereon, as well as hisstock and property; his fields were enclosed, and

he had been for five years in open notorious possession, of all of which '
Malachi had full knowledge when he went upon the tract. It is quite.

clear that Massey was prior in time, in making settlement upon the land

and in filing hisapplication to enter the same, and the testimony does not ‘

show any abandonment of bis claim to make entry and make his home
upon the land. Aside from this, the equity of the case is with Massey.
It was not his fault that his entry was not allowed, his improvements
are lasting and valuable, while those of Malachi are very meagre. It
seems that both the law and equity would allow the claim of Massey.

Your decision is reversed. Massey will be allowed thirty days from.
notice of this decision within which to complete his entry by payment
of fees, etc. Malachi’s entry will, in the meantime, be suspended and
in the event that Massey completes his, Malachi’s entry will be canceled,
otherwise it will remain intact.

CONTEST—-PROCEEDINGS BY THE GOVERNIVIENT.
Lovuis 0. TAYLOR.

No rights can be acquired under an affidavit of contest filed during the pendency of
an order on the entryman to show cause why his entry should not be ecanceled
for failure to submit final proof within the statutory period.

Hirst Assistant Secretary Chandler to the Commissivner of the Gemeral
Land Office, August 19, 1890.

‘On June 20, 1888, William A. Louis filed an affidavit of contest (alleg-
ing abandonment) against the homestead entry made by John W. Tay-
lor August 15, 1879, for the SE. 1 Sec. 8, T. 11 8., K. 32 W., (Hays City
" series) Wa Keeney, Kansas.

The said affidavit was, as shown by endorsement, rejected at the local
office for the reason that ¢ the government has already taken steps to
procure the cancellation of this entry.” This action on appeal by Louis
was affirmed by your office decision of September 18, 1888, Louis ap-
peals.

It appears that your office, by letter dated January 6, 1888, instructed
the local officers to “advise Taylor that the statutory period within
which proof is required to be submitted had expired, and to cite him to
show cause within thirty days why his entry should not be declared
forfeited and canceled for non-compliance with said legal requirement;”
that notice of said order was sent to Louis by registered letters, Whlch
were “returned uncalled for,” and that so far as the record discloses
the proceeding referred to is still pending.

2497—vorL 11——13
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The case at bar is in all material respects similar to that of Dean v.
Péterson (11 L. D., 102), involving land in the same district, wherein
the Department held that no rights could be acquired under dn affidavit
of contest filed during the pendency of proceedings by the government
against the entry. See also Canning v. Fail (10 L. D., 657); Drury ».
Shetterly (9 L. D., 211); Arthur B. Cornish (Id., 569).

The decision appealed from is in accordance with the foregoing and
is hereby affirmed.

MOTION FOR REVIEW—~TRANSFEREE.
OTTO SOLDAN.

A transferee who desires to be heard on review must set up facts sufficient to show
that he is entitled to such hearing.

Secretary Noble to the Oommissioner of the General Land Office, August
19, 1890.

The attorney for D. Rhomberg claiming to be the assignee of the
mortgage ot Otto Soldan has filed a motion for review of departmental
decision of October 23, 1888, rejecting Soldan’s commutation proof un-
der his homestead entry for the B. % of the SE. % Sec. 21 and the W. &
of the SW. L of Sec. 22, T. 113 N., R. 61 W., Huron Soutt Dakota land
distriet. '

In support of this motion for revisw the following allegations are
made :—

Tirst: Said deeision is not in accordance with the law, as construed by the Depart-
ment in many decisions. )

Second : That the rule of law as established in the deecisions of the Honorable Sec-
retary of the Interior, was ignored and not applied to the case herein, We ask thab

“the case be reviewed in the light of the established rule of law.

This motion was not however filed uuntil February 20, 1890, a year
and four mouths after the rendition of the decision complained of.

Iun support of his right to appear in the case Rhomberg files his affi-
davit dated Febrnary 13, 1890, as follows :—

1, D. Rhowberg being duly sworn depose and say that said Otto Soldan, executed
a mortgage to F. T. Walker, that said mortgage was duly assigned to affiant; that
this affiant has had no notice of the decision of the Hon. Secretary, from the local
1and office at Huron §. D., but only learned of said decision indirectly. -

That affiant is informed and believes such information to be true, that the claimant
Otto Soldan is dead ; that it will be impossible for that reason to comply with the
said decision requiring new proof to be made; that affiant is now the owner and as-
signee of the said mortgage.

The facts presented by this affidavit are not sufficient to show the
right of this party to be heard. Itis not stated when this mortgage
was executed or when the petitioner here became the owner thereof by
assignment. One or both of these events may have occurred after the
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time prescribed for the filing of motions of this character had expired.
Again it is not shown that the petitioner ever filed in the local office a
statement showing his interest in the entry as is required to entitle him
to notice of any action had in regard thereto. John J. Dean (10 L. D.,
446). If he purchased after the decision complained of was rendered or
if he failed to take such action as was necessury to entitle him to re-
¢eive notice, he can not be heard to complain of not receiving notice of
that decision. He fails to state when he came to a knowledge of the
.decision eomplained of or that the motion now presented was within a
reasonable time thereafter.

On account of the failure to set up such facts as show he is entitled
#to be now heard the motion for review must be and is hereby denied.

RAILROAD GRANT—~PRE-EMPTION FILING.

CENTRAL PaciFic R. R. Co.

A prima facie valid pre-emption filing of record, at the date when the grant becomes
effective, excepts the land covered Lhereby from the operation of the grant.

Under the pre-emption act of March 3, 1843, a filing for unoffered land protected the
claim of the settler until the commencement of public sale, and this protection
was not modified until the passage of the acts of July 14, 1870, and March 3,
1871,

Secretary Noble to the Commissioner of the General Lund Office, August 19,
1890.

I have considered the appeal of the Central Pacific railroad company
from your office decision of March 12, 1889, affirming the action of the
local officers in rejecting list 25, embracing the SE. % Sec. 33, T\ 12 N,
R. 7 B., M. D, M., Sacramento, California.

The tract is within the limits of the grant for said company as shown
by the map designating the route of the road, filed June 30, 1862, upon
which a withdrawal was ordered August 2, 1862, and as shown by the
-map of definite location filed March 26, 1364,

The township plat was filed in the Iocal office in the year 1856. It
appears from the records that on May 28, 1857, one H. H. Jones filed
-declaratory statement for the tract, allegmg settlement on Janoary 16,
1854.

JUn September 12, 1885, the company offered testimony before the
local officers to show that Jones had never actually made settlement
-on the tract and those officers decided thathe had never lived on theland.
The papers were forwarded, and your office on January 23, 1886, held
that Jones’ filing subsisting at the date the company’s rights attached
excepted the tract from the grant. On appeal that decision was affirmed
by the Department July 17, 1888, on the authority of the case of Malone
-v, Union Pacifiec Railroad Company (7 L. D., 13). Notice of this decis-
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ion was given the company on August 27, 1887, It appears that on-
August 28, 1888, one Frank C. Taylor made homestead entry for the

tract which on July 1,1889, he commuted to cash entry. On January 14,

1889, the company presented said list 25 to the local officers. It em-

braced only the land in question, and was rejected on the authority of -
the decision of the Department, supra.

On this appeal the attorney for the company states that on March 28,
1889, he discovered that this tract was proclaimed for sale by the Pres-
ident’s proclamation of June 30, 1858, and urges that as Jones had not
made proof and payment on the date fixed for the opening of the sales,
February 14, 1859, his filing was thereafter invalid.

While it is true that the proclamation included said township 12 N.,
of range 7 E., it also declared that—

No ‘ mineral lands’, or tracts containing mineral deposits are to be offered at the -
public sales, such mineral lands being hereby expressly excepted and excluded from .
sale or other disposal, pursuant to the requirements of the act of Congress approved
Mareh 3, 1853.

Pursuant to this direction the local officers withheld from offering -
and sale all of said section 33, as appears by their report dated March )
18, 1859. After stating all the offerings and sales made in said town-
ship and range, thereport concludes, * All the balance of the township -
reserved, mineral lands.” All of section 33 was so reserved.

It thus appears that the tract in question remained in the category
of unoffered lands, and was not proclaimed for sale. The pre-emption.
act of March 3, 1843 (5 Stat., 62v), provided that the settler on unof-
fered land might make proof and payment at any time before the com--
mencement of the public sale, which should embrace his land. Until
such time arrived the filing protected the claim of the settler. This was.
the status of the law at the time said company’s rights attached, and it
80 continued until modified by the act of July 14, 1870 (16 Stat. 279),
which provided that—

All elaimants of pre-emptlou rights shall hereafter, when no shorter period of time
is now prescribed by law, make the proper proof and payment for the lands claimed,
within eighteen months after the date prescribed for filing their declaratory notices
shall have expired: Provided, That where said date shall have elapsed before the -
passage of this act, said pre-emptors shall have one year after the passage hereof in
which to make such proof and payment.

By joint resolution of March 3, 1871 (Ibid. 601), the time was still
further extended twelve months, making in all the thirty months now
ineorporated in section 2267 of the Revised Statutes.

From this it appears that the filing in quesiion did not expire by lim-
itation until July 14, 1872. As it was of record and prima facie valid
at the date the company’s rights attached it served to except the tracs
from the operation of the grant, under. the ruling announced in the -
Malone case supra. See also Northern Pacific R. R. Co. v. Stovenour -
(10 L. D., 645). '
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Other questions are suggested by the record in the case, but this dis-
position renders it unnecessary to consider them.
The decision appealed from is affirmed.

HOMESTEAD CONTEST—SETTLEMENT RIGHTS.
Poor. ». MOLOUGHNEY.

A settlement claim on land covered by the entry of another attaches instantly on the
caneellation of such entry.

No rights are secured as against the government by settlement on land withdrawn
from entry, but, as between two claimants for such land priority of settlemen
may be eonsidered. '

Tirst Assistont Secretary Chandler to the Commissioner of the General
Land Office, August 20, 1890.

I have considered the case of Joseph Pool v. Patrick Moloughney,
involving the S. & of the SE, 1, the NW. 1 of the SE. }, and the NE. }

-of the SW. 1, of Sec. 9, T. 26 8., R. 10 E., San Francisco land district,
-California.

Moloughuey made soldier’s homestead entry of tract described on

May 24, 1836—the same day upon which it was restored to the publie

-domain from a reservation theretofore made for the benefit of the At-
Jantic and Pacific Railroad.

On July 23, 1886—within two months after the tract had been restored
‘to the public domain—Joseph Pool filed his homestead application, ac-
-¢companied by the proper affidavits, alleging settlement May 14, 1886.

The local office issued notice to Moloughney, summoning him to ap-
‘pear, on October 11th ensning, before the county clerk of the county in

which the land was sitnated, and show cause why his entry shonld not
*be canceled, and Pool be allowed to make entry of said land.
Testimony in the case was taken at the time and place mentioned in
" “the notice, both parties appearing in person and by counsel. The testi-
‘mony siows that in 1885 Pool’s brother rented the land from a third
party who owned the improvements thereon; that Pool and his brother -
-cultivated crops thereon in partnership; that in October, 1885, the
brother bought the improvements, and sold them to Pool on May 14,
1886 ; that said improvements consisted of a four-room dwelling-house,
a barn, and about sixty-five acres under fence—tbe most of which was
- under caltivation; that when Moloughney made his entry, Pool had
twenty-five acres of barley and twelve acres of wheat on the land; that
‘after the date when Pool purchased the improvements of his brother,
and before Moloughney’s entry, Pool had been much of the time em-
ployed on the tract, cutting hay and doing other farm work—although
he did not establish actual residénce thereon until June 10, 1886, for the
Teason that his brother eould not sooner vacate the house, because of
-sickness in his family.
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As to Moloughney, it appeared that he never saw the tract until
some time in August, 18856 ; and that he established residence thereom
in September of the same year.

The notice of the hearing failed to fix a time for a final hearing before
the Jocal officers ; but they rendered judgment Janunary 21, 1887, in favor
of Pool. If there were any irregularities in the mode of procedure, no-
objection was made thereto at the time.

Your office, on January 24, 1889, rendered a decision affirming the
judgment of the loeal officers.

From your decision Moloughney appeals on the following grounds :

(1) The decision is contrary to the law and the evidence.

(2) The original notice addressed to Molonghney, fixed notime for a hearing before-
the register and receiver ; and the informality or want of such notice was not waived
by Moloughney.

(3) The soldier’s homestead entry, No. 7533, filed by Patrick Moloughney ou May
24, 1886, was the only legal filing upon the land in question, as the land was only re--
stored to the public domain on the 24th of May, 1836, and prior to that date counld.
not have been located upon as public land.

The appeal does not question the finding of your office as to facts.

The first allegation is so general in its nature—failing to “clearly and
concisely designate the error” complained of—that itrequires no notice:
(Rule 88 of Praectice).

The second objection is raised for the first time on the appeal from-
your office. As Moloughney appeared in obedience to the notice atthe-
time and place fixed therein, without protest or objection, and in his.

appeal from the decision of the local office to your office still omitted

to make any protest or objection as to the sufficiency of the notice, he
must be held to have waived such objection, and it is too late to raise
it now. As said in Gumaer ». Carine (9 L. D., 643), ¢ this is too wells
settled to require the citation of authorities.”

The third objection, if literally true, does not necessarily carry with-
it a decision in favor of Moloughney. While it may be conceded that
Moloughney’s homestead was the only legal ¢filing” on the land:
(on May 24, 1886), it by no means follows that such filing constituted:
the only legal claim. The Department has repeatedly held that,.
where land had been covered by a homestead or other entry that
was afterward canceled, settlement upon the traet prior to such can-
cellation, especially if attended by the possession and ownership of”
valuable improvements, whether made or purchased, was sufficient to-
constitute a legal elaim, that would attach to the land the instant it
become again a part of the public domain. See McAvinney ». Me-
Namara (3 L. D., 5562); Millis ». Burge (4 L. D., 446); Cathran ¢. Davis
(5 L. D., 249) ; Wiley ». Raymond (6 L. D., 246) ; Kruger v. Dumbolton- /
(7 L. D.,212). The same rule has been applied where land has been
withdrawn for the benefit of a railroad company. See Peterson wv..
Kitchen (2, C. L. O,, 181); Houf ». Gilbert (5 L. D., 239).
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Furthermore, the Department has repeatedly held that while no
party could secure any right as against the United States, by vir-
tue of a settlement made upon a tract withdrawn from entry, still as
between two claimants the question of priority of settlement can
properly be considered in determining their rights to the tract in con-
test. See Geer ». Farrington (4 L. D., 410); Gudmunson v. Morgan (5
L. D.,147); Rothwell . Crockett (9 L. D., 89); Wiley ». Raymond (6
L. D., 246); Tarr v. Burnham (6 L. D., 709).

Your decision is affirmed.

TIMBER CULTURE CONTEST—-SECOND CONTEST—=NOTICE.
BURDICK v. ROBINSON.

The right to proceed under a contest, held in abeyance pending final action on the
prior suit of another against the same entry, matures on the withdrawal of the
prior contest.

The failure of the local office to act on an application to contest will not defeat the
right of the contestant thereunder.

An application to enter is not essential to the validity of a timber culture contest.

Questions affecting the sufficiency of notice can only be raised by the defendant, or
those claiming under bim.

Where the Commissioner directs the taking of additional testimony, his authority to
render a decision on the whole record as finally presented, is not affected by the
action of the local office on the evidence submitted at the rehearing.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, August21, 1890.

The appeal of Maggie J. Burdick from your office decision of Jan-
uary 14, 1889, in the case of Maggie J. Burdick v. Charles C. Robin-
son, has been considered.

May 28, 1878, Peter C. Johnson made timber-culture entry No. 912
for the SW. } of Sec. 32, T. 103, R. 53, Mitchell, Dakota.

Many contests were initiated and withdrawn, or abandoned, which
will not benoticed, here, because they are not necessary to the determina-
tion of the rights of the partiesin thiscase. For my purpose the record
shows that on January 30, 1883, Elizabeth A. Cooper filed affidavit of
contest against said entry, and on Febroary 12, 1883, the defendant
Robinson likewise left at the local office an affidavit for the purpose of
contesting said entry, and asked that said affidavit be filed and uotice
issued, but the filing was delayed until the 27th day of February, 1883,
for the reasons hereinafter set out. .

Tebruary 27, 1883, Maggie J. Burdick initiated a contest against said
entry, and on the 12th day of June, 1883, she moved the register and
receiver to dismiss the Robinson contest because of her priority of .
right to contest the entry by the filing of the affidavit. This motion
was sustained at the ex-parte hearing, July 25, 1883, and her affidavit
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(of contest) allowed on the same day, from which decision Robinson
appealed to the Commissiner of the General Land Office, and the only
question presented by the record is, whether Robinson or Burdick is
the prior bona fide contestant, Robinson having procured the withdrawal
of the Cooper contest prior to filing his own, and the abandonment and
default of the entryman, Johnson, being eonceded.

The evidence accompanying the record above noted shows that this
matter has been twice considered by the local officers: first in 1883 by
William Letcker, register, and Hiram Barber, Jr., receiver; second, in
1886 by George B. Everitt, register, and T. F. Singiser, receiver. The
last investigation was ordered by the Commissioner on examination of
the record presented by the appeal of Charles C. Robinson from the
decision of the first-named officers, dismissing his contest on motion of
Maggie J. Burdick. The reasons assigned by the register and receiver
for dismissing the Robinson conteston the motion of Burdick are, that
there was no sufficient afidavit to authorize service by publication, and
that in his application to enter, accompanying said affidavit, he incor- -
rectly desecribes the land contested. The defect in the affidavit was fail-
ure to show diligence to secure personal service. The defect in the
application to enter was in describing the land as in range 54, instead
of range 53, The receiver also found that Buardick’s contest was en-
titled to priority. The rehearing was had January 4, 1886, on which
the register and receiver awarded the right of contest to Robinson.
Burdick appealed from their decision to the Commissioner, who affirmed
the decision of the local officers, and Burdick now appeals therefrom to
this Department. The evidence on rehearing shows that on the 12th
of February, 1883, Robinson left with the contest clerk of the land office
at Mitchell, an affidavit of contest against Johnson’s entry, and that
the clerk refused to file it, because Elizabeth H. Cooper had a contest on
file against the same entry. He, however, retained the papers to await
the Cooper contest. On February 20, 1887, Robinson by the payment
of fifty dollars to Cooper procured the withdrawal of her contest, and
on -the same day presented the same to the clerk and asked that notice
be issued thereon. The clerk, one Crennan, informed him that his
papers were lost and that he would make farther search for them, and,
if he counld not find them, he would notify Robinsou and he would be
allowed to file other papers; that on February 26, 1887, Tiffany, attor-
ney for Robinson, presented to Crennan a new set of papers, but Cren-
nan rejected them, for the reason that he had not searched sufficiently
for the original one; that on the 27th day of February, 1887, the papers
were accepted and notice issued to Robinson. This evidence is con-
tained in the affidavit of D. C. Tiffany, attorney for Robinson, and is
corroborated by Robiuson. J.P.Crennan, the clerk, also subscribes to
an affidavit admitting the tender of the Robinson contest on February

- 20, 1887.
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These affidavits were filed at the first hearing, July, 1883, and are in
‘the main corroborated by the testimony taken in January, 1886 The
preponderance of the evidence also clearly shows that the Burdick con-
" test was offered and accepted by the sa me clerk, Crennan, on the morn-
ing of February 27, 1883, a few moments prior to the final reception of

" the duplicate apptication of Robinson as sworn to by Tiffany.

The fact is undisputed that on the 20th of February, 1883, Robinson
presented the withdrawal of the Cooper contest to the clerk, Crennan.
‘This left the entry open to his contest, in virtue of the afidavit which
heleft with the clerk on February 12th to be filed, but was not then filed or
accepted on account of the pendency of the Cooper contest. His rights
should be held to have attached at the date of withdrawal of Cooper’scon-
test. Isisundisputedthathethenasked to have hiscontestaccepted ; this
was not done, because the clerk had lost or mislaid the papers. This was
not the fault of Robinson, and it would not be right to make him saffer
for the laches of an officer. His application, therefore, to contest,
proffered on February 20, 1833, must be regarded, so far as his rights
aré concerned, as if it had been accepted and made of record. (Dunn
v. Shepherd, 10 L. D., 139; Baird . Chapman’s Heirs et al., 10 L. D,,
210; Hawkins et al. ». Lamm, 9 L. D., 18). This saves all inquiry as
to his application of the 26th Febroary following, or as to who first
secured the ear and favor of the clerk on the morning of the 27th, and
as Burdick’s affidavit of contest was not filed until the 27th, Robinson
was prior in point of time. But it is insisted by counsel for appellant
that, granting that the Robinson countesy was prior to Burdick’s still it
should have been dismissed at the hearing, because, first, the applica-
tion acecompanying it described the land as in range 54, while the entry

' contested was in range 53, and, second, because the officers obtained no
Jurisdiction of the person of claimant, Johnson, by reason of the affida-
vit being insufficient to authorize notice by publication.

Section 2of the act of May 14, 1880 (21 Stat., 140), provides that a
successful contestant shall be allowed thirty days after notice of can-'
-celation in which to ¢ enter said lands.”

This act, unaided by any regulation of the Department, does away
‘with the necessity of accompanying the contest with an application to
-enter, as by the terms of the law thirty days after cancellation are al-
lowed in which to make such application, and, although the circular of
the Department construing this section was not promulgated antil 1837
(6 L. D., 284), thelaw has been in force since its passage in 1880, and
the rule in Bundy ». Livingston (1 L. D., 152), was eliminated by the
act itself, and the circular of 1887 was simply declaratory thereof.

Robmson contest having been initiated since the act of 1880 referred
to, no application to enter was required to be filed with his affidavit of
-eontest. It follows then that a defective application to enter will not
-defeat the right of contest, for the law allows a suceessful contestant
thirty days after cancellation of the entry in which to file a proper ap-
* plication to enter. :
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The second point, namely : insufficient affidavit to authorize notice

~ by publication, can only beinvoked by the entryman, or those claiming

under him. The service of notice on the defendant was a condition

subsequent to the filing of a contest, and defanlt therein ecan not affect

the priority of the filing. If the notice to the claimant was insufficient,

it was the duty of the register and receiver to cause a proper notice to-

be issued, and if this was not done, then the judgment of cancellation

N is irregular, and this fact may be shown by the entryman or waived by

him, and can not affect the priorities of opposing contestants. (Hop-
kins ». Daniels et al., 4 L. D., 126),

The objection that there is no jurat to the affidavit of Robinson, filed
as ex-parte testimony in support of his contest, can have no bearing on
the question of priority. This is a matter affecting only the rights of”
the entryman, and his default in cultivation, ete., abundantly appears
from the testimony.

The only other objection of counsel for appellant, not of a general nat--
ure, is that ¢ no decision has ever been rendered on the appeal of Rob-
inson from the action of the register and receiver in dismissing his.
contest.” _

While the letter of the Commissioner to the register and receiver di--
recting further testimony to be taken is not among the papers accom-
panying the appeal, it sufficiently appears from the record that such
other testimony was ordered to aid the Commissioner in the determina-
tion of the appeal of Robinson, and while the local officers might have
reported the testimony so taken without appending thereto their con-
clusions in the form of a decision, such action on their part does not
preclude the Commissioner from rendering his deeision on the whole
record as presented.

I find nothing in the record impeaching the bona fides of Robinson,
and it is unnecessary to inquire into that of Burdiek.

The decision of your office is accordingly affirmed.

g 277
: & -
Q}‘?& I NOTICE—-ATTORNEY—PREFERENCE RIGHT OF ENTRY.
5 .
Oﬁ KINSINGER 0. PECK.
90% Notice of the cancellation of an eutry given the attorney of the successful contestant

is notice to said contestant, and his failure to assert the preference rizht of
entry, within thirty days after such notice, defeats the exercise of such right
thereafter.
First Assistant Secretary Ohandler to the Commissioner of the General
Land Office, August 22, 1890,

I have considered the case of Christian M. Kinsinger v. Charles H.
Peck on appeal by the former from your office decision of April 20, 1890,
rejecting his application to make timber culture entry of the SW. L
NE.%, SE. £ NW. 1, NE. 1 SW. 1 and NW, { SE. %, Sec. 1, T. 5 N., R..
33 W., 6th P. M. McCook, Nebracka.
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It appears that Kinsinger brought contest against the timber culture
entry of one Tacke covering said tract and procured the cancellation of
the same. Notice of the cancellation was given his attorney on Decem-
ber 20, 1887. :

On January 3v, 1883, Peck made timber culture entry for the tract.
On March 2, 1888, Kinsinger applied to enter the land under thetimber
culture law, but his application was rejected on account of Peck’s prior
entry. Kinsinger claimed to be entitled to the preference right of entry,
and your office ordered a hearingin the premises. Itappeared from the
testimony that Kinsinger’s attorney in the Tacke case made a charge of

$10 for his services therein. This Kinsinger refused to pay, claiming - -

that the amount was unreasonably large. As the attorney had mnot
received his fee when he was notified of the cancellation of the entry,
he failed and refused to send notice to Kinsinger. He claims that his

connection with the case was terminated by Kinsinger’s refusal, prior

thereto, to pay the fee.
Whatever may be the merits of that controversy, it is clear that
notice was properly sent to the attorney of record. Service upon the

attorney is service upon theclient. Under the law Kinsinger was obliged-

to make entry within thirty days from such service, in order to secure his:
preference right. The officers of the government baving done their
full duty are in no manner responsible for Kinsinger’s default, and the
interests of the present entryman ean not be prejudiced by any misun-
derstanding that may exist between Kinsinger and his attorney.

The decision appealed from is affirmed.

PEIRANO ET AL, . PENDOLA.
Motion for review of departmental decision rendered May 3, 1890, 10
L. D., 536, dismissed by Secretary Noble, August 22, 1890. '

PRIVATE CLAIM—WESTERN BOUNDARY OF TEXAS.

SANGRE DE CHRISTO GRANT. _

At the date of the confirmatory act the land embraced within this elaim belonged
to the United States, if not to the grantees, and it was therefore competent for
Congress to confirm the title thereto in the grantees, either by confirming the
grant made by the Mexican government, or by a grant de novo.

The duty of the Commissioner to direct the survey of private grants, made by compe-
tent authority, and to issue patent thereon, is not limited to grants covered by
the treaty of Guadalupe Hidalgo.

Suit to vacate the patent issned under this grant not advised.

Secretary Noble to the Commissioner of the General Land Office, August
22, 1890,

On May 9, 1890, Mr. O. P. McMains presented to this Departmént a
communication, in relation to the Sangre de Clristo grant, which was

referred to you, and your report, of July 22, 1890, upon the subject

maftter thereof, is now before me.
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Claiming to represent certain ¢ homestead and pre-emption settlers”
‘within the limits of the said grant, Mr. McMains urges that this De-
Ppartment recommend to the Attorney General that he iustitute suit to
vacate the patent heretofore issued to the confirmee of said grant, ¢ be-
-cause the survey as set forth in said alleged patent is without authority
of law.”

The grounds upon which this application is made as set forth in the
communication are to the effect, that the land embraced within said
grant, being situated east of the Rio Grande River, was, in 1843, the
date of the grant thereof by the Mexican authorities, within the limits
of the then Republic of Texas, whose independence,with the Rio Grande
river to its source as its western boundary, was acknowledged by
Mexico in 1836. Thereupon, it is urged the Mexican authorities had
mo right to make an extra-territorial grant, and such grant is not pro-
‘tected by the law of nations, nor the treaty of Guadalupe Hidalgo,
whereby the rights of private property within the territory ceded by
Mexico to the United States are secured and guaranteed.

The grantin question was made in 1843 by Don Manuel Armijo, polit-

- dcal governor and military commander of the department of New Mex-
dco. It wasexamined and reported upon favorably, under section 8 of
the act of July 22, 1854 (10 Stat.. 308), by the surveyor general of New
Mexieo, which report was trahsmitted to Congress, and the grant was

—confirmed by that body, as claim No. 4, on June 21, 1860 (12 Stat., 71).

The validity of this coufirmation, its effect and the extent thereof
-came before the supreme court in the case of Tameling v, United States
Freehold, etc., Company (93 U. S., 644). On page 663, the court say :
the surveyor-general reaches the conclusion that the grant is a good and valid one,
and that a legal title vesis in Charles Beanbien to the land embraced within the
Jimits contained in the petition. The grant was approved and recommended for
confirmation by Congress. Congress acted upon the claim ¢ as recommended for con-
firmation by the surveyor-general.” The confirmation being absolute and uncondi-
tional; without any limitation as to quantity, we mnst regard it as effectunal and
-operative for the eutire tract . . . . . Iu Ryan etal. v, Carter et al., supra, p.
78, we recognized and enforced as the settled doctrine of this court, that such an act
Passes the title of the United States as effoctually as if it contained in terms a grant

-de novo, and that a grant may be made by a iaw as well as by a patent pursnant to
law,

On page 82 of the opinion, in the Ryan case referred to, speaking of
the act of Congress of 1812, confirming certain land claims in Missouri,
the court say :—

It (the act) does not require the production of proofs before any commission or other
“tribunal established for that special purpose, but confirms, proprio vigore, the rights,
“titles, and claims to the lands embraced by is, and operates as a grant to all intents
-and purposes. Repeated decisions of this court have deelared that such a statute
passes the title of the United States as effectually as if it contained in terms a grant
e novo, and that a grant may be made by law, as well as by a patent pursuant to law.

In view of these decisions it is not necessary to express a definite
-opinion as to whether or not the Sangre de Christo Rancho was within
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the borders of Texas at the date of its grant by the Mexican authori-

ties. That Texas claimed the Rio Grande river, to its source, as its-
western boundary, and that, to some extent, the claim was recognized
by the Mexican authorities is apparent from the treaty of May 1836,
whereby Santa Anna, the President of Mexico, recognized the inde-

pendence of the Republic of Texas. After Texas was admitted to the-
Union, she seems to have re-asserted her claim to the Rio Grande, as.
her western boundary, to its source. Whilst this elaim does not appear

to have been entirely acquiesced in, the United States, in 1850, pur- .
chased and Texas ceded any claim she might have to territory north of”
the thirty-second degree of north latitude, west of the one hundred and

third meridian west from Greenwich. For this cession the United
States paid $10,000,000, and the much larger portion of the ceded terri-
tory was made a part of the Territory of New Mexico as then organized.
See act of September 9, 18350 (9 Stat., 446).

It thus results that, whether the lands embraced within the lines of”
the Sangre de Christo grant were, at the date thereof, within the de-
partment of New Mexico, where the Mexican governor had authority
to make such a grant, or within the Republic of Texas which was not:

subjeect to his jurisdietion, it is clear that at the date of the passage of” B

the act of June 21, 1860, supra, confirming said grant as claim No. 4,
the land in question belonged to the United States, if not to the
grantees ; and it was entirely competent for Congress to grant or con-
firm it to Beaubien ; such grant or confirmation operating, as was in-
tended, to secure to the confirmee all the estate of the United States in
the premises, whether by coufirming the grant made by the former gov-
ernment, or by making a grant de novo where none existed before.

The grant having thus been made by competent authority, it became:
the duty of the Commissioner of the General Land Uffice to canse a sur--
vey to be made and patent to issue thereon ; his supervision and duty in
this respect, as to private grants, not being limited, as intimated, to-
grants covered by the treaty of Guadalupe Hidalgo. '

1t is fair to assume that the matters now urged were considered by
Congress, before making the grant referred to. The question of the
western boundary of Texas was exhaustively debated by the eminent.
statesmen of that day, before the compromise of 1850 was made, whereby -
Texas released her claim to the territory in question; and it is not to
be supposed that a matter which had theretofore been so fully dis-
cussed would be ignored when the propriety of confirming the grant
was before Congress, or its committees,

On a review of the whole subject I see no sufficient reason for inter-
posing, and therefore decline to recommend that suit be brought to-
cancel the patent, as requested.

Herewith is sent to you the communication of Mr. McMains, for-
record, and you will advise him of the conclusion herein arrived at.
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DESERT LAND ENTRY—CHARACTER OF LAND.
Sims ». PHALEN.

Land bordering on a stream of water, and that produces & natural growth of grassin
paying quantities, is not subject to desert entry.

The fact that the entry embraces land not subject thereto does not necessarily make
the entire entry fraudulent.

- Pirst Assistant Secretary Chandler to the Commissioner of the General
Land Office, August 25, 1890,

I have considered the respective appeals of John Phalen and John
Sims, Jr., from your decision of January 21, 1889, Phalan appeals from
your order holding for cancellation the N. % of SE. 1 of his entry, and
Sims appeals from so much of your judgment as allows the S. 4 of the
NE. % thereof to stand.

The record shows that Phalen made desert land entry No. 1844, on
June 11, 1886, for the N. § of SE. % and the S, { of NE. 1 of Sec. 12, T.
6N, R. 7 E,, Sa,lt Lake, Utah.

On October 18, 1886, Sims filed a complaint alleging that the entry of
Phalen was fraudulent, for the reason that the land embraced therein
was not desert land, especially the N. 4 of the SE.l. Thereupon, a
- hearing was ordered and set for December 1, 1886. Both parties ap-
peared and submitted their testimony, and while it is conflicting, yet I
think it is clear that a portion of the N. § of SE. % is a “bog,” that a
stream of water, fed by springs passes through the tract, and that a bet-
ter crop would be produced if the land was drained than if irrigated,
that for several years a crop of hay has been cut on said land. The ev-
idence is, howerver, irreconcilable as to the amount of hay cut, the value
of the erop, and as to the number of acres of ¢“ boggy ” land. The con-
testant and his witnesses assert that there is from forty to fifty acres
of this character of land, while the witnesses for the claimant place the
amount at from eight to fifteen acres.

The fact that parties were anxions year after year to secure the crop
is evidence that the same was considered remunerative.

Under the established ruling of the Department, I am of the opinion
that the N. 4 of SE. 1 is not desert land, and that the entry for said
- eighty acres must be canceled. Keys v. Rumsey (10 L. D., 558).

As for the S, § of NE. 4, I do not think the charge that the entry
thereof is frandulent should be entertained. There is no evidence:
whatever to show that it is not desert land, and the fact that the entry-
man included in his entry land that was not subject thereto, does not
necessarily make the entire entry fraudulent. The presumption is that
he acted in good faith and I do not find sufficient evidence either direct
or circamstantial to justify me in concluding that bad faith actuated
the claimant in making this entry as to the last named tract. -

Your decision is therefore, affirmed.
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HOMESTEAD ENTRY—RESIDENCE—-HUSBAND AND WIFE.

JoEN O. AND MINERVA C. GARNER.

A husband and wife, while living together in such, relation, cannot maintain separate
residence at the same time, in a bonse built across the line between two settle-
ment claims, so that each can secure & claim by virtue of such residence.

In such a case, where residence ha$ been thus maintained, the claimauts may elect
which tract they will retain.

“The case of Maria Good, 5 L, D., 196, cited and distinguished,

Pirst Assistant Secretary Chandler to the Commissioner of the General
Land Office, August 25, 1890. ‘

On July 5, 1886, John Q. Garner made homestead entry for N.3SE. %
and SE. 1 NE. 1 Seec. 7, and on the same day Minerva C. Martin made
homestead entry for W. 4 SE. { See. 6, and W. § NE. 1 Sec. 7, all in
T. 20 S., R. 26 W., Wa Keeney, Kansas. The claims are adjoining.

On August 29, 1886, the claimants were married, and on June 16, 1888
made commutation proof. It showed that they took up their residence
in a house built across the line dividing the claims, on November 22,
1886, and so continued to reside until date of proof. At that time they
had one child.

The local officers rejected both proofs. Your office on February 5,
1889, held that * married residence cannot be maintained on separate
tracts,” and directed that claimants be required * to elect which one of
said entries they will retain, after which election, the other will be can-
celed.” _

Claimants appealed, urging that their acts in the premises have been
entirely lawful. This contention is not in harmony with the decisions
of this Department: “A husband and wife while living together in such
relation cannot maintain separate residence at the same timé, in a house
built across the line between two settlement claims, so that each can
secure a claim by virtue of such residence.” Thomas E. Henderson, 10
L.D.,266; L. A. Tavener, 9 L. D., 426.

Inasmuch as these parties have maintained residence in a house built
across the line dividing the claims, I find nothing inconsistent in their
claiming residence on either one of the tracts.

They urge that they have been misled in the premises by certain let-
ters from your office. I find from the records thereof that John C. Gar- -
ner, by letter of October 30, 1886, inquired of your office in substance
whether a woman who makes a homestead entry forfeits her right by
marrying thereafter, and that you responded that she did not, provided
she continued to reside upon and cultivate the land for the prescribed
period. It will be noticed that this letter was written after both entries
had been made. Furthermore, an examination of the letter discloses
that while Garner stated he had married Miss Martin, who had made a
homestead entry, he did not state that he had made such an entry. The
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issne here presented therefore was not submitted to your office at all..
It is true that in the case of Maria Good (5 L. D., 196), it was held that-
the right acquired by the original homestead entry of a single woman
is not affected by her marriage prior to final proof, but in that case it
did not appear that the husband and wife claimed separate homestead
residences while living as one famly. Herein lies the essential differ-

ence between the cases.
Said decision is accordingly affirmed.

PREFERENCE RIGHT OF ENTRY—ADVERSE CLAIM-TILING.
DALLAS ». LYTTLE.

. The failure of a successful contestant to exercise the preference right of entry within
the period accorded, defeats his subsequent right of entry in the presence of a.
valid intervening adverse claim; and this is troe though such contestant may
have believed that his entry was in fact of record, and, acting upon such belief,
proceeded thereafter to cultivate the land as required by the timber culture law.

A pre-emption filing, defective for want of previous settlement, is made good by sub-
sequent settlement, in the absence of any intervening adverse claim.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, Augus: 25, 1890,

I have considered the case of Green W, Dallas ». Rachel Lyttle, on-
appeal of the former from your office decision of March 11, 1889, in which
it appears from the record that June 25, 1834, Rachel Lyttle filed her
declaratory statement No. 2525, for lots 3 and 4, and S. 2 of NW. 1 Sec.
3, T 30N, R. 2 E., B. M., Lewiston, Idaho. October 9, 1886, she gave
due notice that she would make her final proof on November 22, 18%6.

On November 8, 1886 [4], Dallas made timber eulture entry No. 693.
of the same land, and on November 22, 1886, the day fixed for hearing
the final proof of Lyttle, he filed objections, verified by his affidavit,
against the allowance of the proof, alleging that he had made timber
culture entry for the same tract some years prior thereto, the date of"
which he did not know, that defendant’s settlement was made long
after her filing, and that she had failed to comply with the requirements
of the pre-emption law, and asked that testimony might be taken on his
said affidavit at Mount ldaho, it being more convenient for the wit-
nesses.

The register and receiver took the final proof of the defendant, and
then ordered that further testimony, as requested by Dallas, should be:
taken at Mount Idaho, before the deputy clerk of- the United States
district court, on January 20, 1887, which was done, and from the evi-
dence taken, the local officers on February 24, 1887, recommended that
her final proof be allowed, and that Dallas’ timber culture entry be can-
celed. From this action he appealed to your office, where, reviewing
the evidence you approved the finding of the register and receiver, and.
he now appeals to this Department. '



DECISIONS RELATING TO THE PUBLIC LANDS. 209

He bases bis claim to the land on the following facts :

Some time prior to June 29, 1880, Cornelius J. Curtain made timber
culture entry for the same tract, and on said last date Dallas filed his
afidavit of contest (unaccompanied by any application to enter),
against the entry of Curtain. The contest was successful, and on May
10, 1881, as appears from the register’s letter book, he was notified of
the cancellation of b rtain’s entry, and allowed s1xtv days to make
entry of the Jand. ¢

1t appears that he mistook this notice for a receiver’s duplicate re-
ceipt, and believing that his entry had been allowed, he failed to exer-
" cise his right to enter within the prescribed time. Under the belief
that he had complied with the law and that his entry was of record, in
1882, he plowed and planted to tree seeds five acres of the land, and
thereafter to some extent cultivated and replanted the same up to the
date of defendant’s settlement and filing in 1884, Some time during
1884, and a short time previous to his entry he, for the first time, dis-
covered that there was no record of his ever having exercised his prefer-
ence right, or that he had at any time entered or applied to euter the
land. In his testimony he states that, on the day his contest against
the eutry of Curtain was heard and sustained, he applied to enter the
land, and left the necessary fees and commissions with the officers for
that purpose, and that when he received the notice above referred to
he did not examine it, but took it for granted that it was the receiver’s
receipt as aforesaid, and left it with a neighbor to keep for bim, but it
was burned when his house was destroyed by fire in June, 1884. His
neighbor (Bartley), who was the custodian of this paper, says that When
looking for his own timber culture receipt one day, he ¢ got bold of”
Dallas’ paper and read it down to where his name oecurre:d, and so far
he ¢ didn’t see any differenee in his and mine.” This is all the evidence
offered, going to show that Dallas ever applied to enter the tract prior
to November 8, 1834, and the evidence of these two witnesses is mate-
. rially weakened on cross-examination.

The evidence tends almost irresistibly to the conclusion that Dallas
inadvertently failed to exercise his right of preference, and that his
first éntry or application to enter was that of November 8, 1884, sub-
sequent to the filing of Lyttle. .

There is abundant evidence as to the good faith of Mrs Lyttle in her
residence upon and cultivation of the tract. It shows that she has
built a house, with a kitchen attachmeut, which, though not expensive,
is comfortable and snitably furnished ; that she has fenced and culti-
vated to crop three acres, planted a garden, and dug a well ;- that she
is a widow with two children, and she has constantly resided on the
tract ever since her settlement, except when absent nursing to support
herself and children, and with the exception of two or three months in
the winter of 1884-5, before her house was quite finished ; that, in March,
1885, she, with the money she had earned through the winter by nurs-

2497—vVoL 1L 14
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ing, finished her house; that all her absences have been of short duration
and caused by her occupation as nurse. This is clearly shown by the
testimony of her neighbors. ’

It is true, her settlément on the land did not actually oceur until
July 3, 1884, eight days subsequent to her filing, but as no adverse
claim intervened between the filing and settlement, the default in the
latter was cured. (Gray v. Nye, 6 L. D., 232), While this conclusion
may work a hardship to Mr. D\alla's on aceount of his sleeping upon his
supposed entry, and on account of the loss of his labor and¥mprove-
ments as a result thereof, yet, all this is brought upon him by his in-
attention to the contents of his notice. Mrs. Lyttle having made entry
of the tract when it was sabject to appropriation and free from adverse
claim, she cannot be sacrificed to avoid a disaster to Dallas which
might with ordinary prudence and care, have been avoided.

The decision of your office, dismissing his contest and cancelling his
timber-culture entry, is accordingly affirmed.

CONTEST—-RELINQUISHMENT-—PREFEREN’CE RIGHT.

OSBORNE v. CROW.

A relinquishment tiled during the pendency of a contest is presumed to be the result
of the contest, but snch presumption is not conclusive, and on proof that the
relinquishment is not the result of the contest, the right of the contestant must
depend upon his ability to sustain the charge against the entry.

Iirst Assistant Secretary Chandler to the Commissioner of the General
Land Office, August 25, 1890. !

On February 2, 1887, Clarence H. Osborne filed a ¢ontest against the
timber-culture entry of Francis M. Crow, for the NE. 4 Sec. 13, T.3 N,
R. 39 W,, McCook, Nebraska, alleging that the claimant failed to
break or plow five acres on said tract at any time prior to that date.

From the testimony taken at the hearing ordered upon this contest,

" the loeal officers found that in view of the good faith of the entryman,
the contest shounld be dismissed. This decision was affirmed by your
office on December 21, 1888, '

It appears from the evidence that the entryman paid for breaking
five acres of land, but upon actual measurement it was found to con-
tain a little more than four acres, but in view of his good faith, and
there being reasons for believing that the contest was speculative be-
cause the contestant had offered to discontinne the case on payment of
$50, you sustained the entty and dismissed the contest.

On Janunary 15, 1889, the local officers referring to said decision, in-
formed your office that the entryman filed a relinquishment of his entry
October 21, 1888, prior to said decision, and Susan Sage made timber

- culture entry for the tract; that Osborne was, on October 27, 1888,
notified of the filing of said relinquishment and of his preterence right
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of entry ; that although the decision of the local office was against him
his appeal therefrom preserved his right and the relinquishment elosed
the case in his favor. On November 9, 1888, Osborue filed declaratory
statement for said tract. They also reported that no notice of the
decision of December 21, 1883, had been given to Osborne.

On Febrnary 8, 1889, your office held that as the case was tried upon
its merits and the contest dismissed, the relinquishment counld not be
the result of said contest, and the contestant had therefore no pref-
erence right of entry; that he must depend upon his case and if no
appeal was taken from it, the judgment would become final and the
entry of Sage would be allowed to stand. The local officers were then
directed to notify Osborne of the decision dismissing his coutest and of

his right of appeal therefrom. '

- Notice was given to Osborne accordingly and on May 7, 1889, the
local officers transmitted his appeal from the decision of the Commis-

" . sioner of February 8, 1889, alleging substantially that the Commissioner -

erred in holding that he was not a successful eontestant, and that the
relinquishment was not presumed to be the result of his contest; that
he erred in deciding the case upoun the testimony without reference to
the filing of the relinquishment, and in holding the contestant, in order
to secure the preference right must prosecute his case buccesstully to a
" close on the testimony presented.

No appeal was filed from the decision of your cffice holding that the
contestant had not sustained his charges, and that the contest should
be dismissed, and his failure to appeal therefrom may be taken as an
admission of the correctness of said ruling.

It is true that at the date of the decision of your office, the entry
had been relinquished, but the decision of the local officers being ad-
verse to the contestant it was necessary to render a decision to deter-
mine the rights of the contestant. The affirmance of the decision of
the local officers was in effect a ruling that the relinquishment did not
inure to the benefit of the contestant, and that he had no preference
right by virtue of his contest. The effect of this decision could only
have been avoided by securing its reversal upon appeal to the Secre-

tary.
" Therule that a relinquishment filed pending a contest is presumed to
be.the result of the contest is founded upon the theory that the entry-
man by filing the relinquishment has admitted the truth of the charge,
but when the charge is not sustained no such presumption can attach.
It has therefore been held that while a relinguishment filed pending a
contest is presumed to be the result of the contest, such presumption
is not conclusive, and upon proof that the relinquishment was not the
result of Lhe contest, the contestant must depend upon his ability to
sustain the charge. Mitehell ». Robinson (3 L. D., 546); MecOlellan ».
Biggerstaft (7 L. D., 442); Kurtz ». Summers (Ib 46); Sorensen v.
Becker (8 L. D., 357 ), Lounghrey ». Webb (9 L. D. 440) ,
The decision of your office is affirmed.
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\
LANDS WITHDRAWN FOR RESERVOIR PURFPOSES-—-CIRCULAR.

DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,
Washington, D. C., July 22, 1890,
Registers and; Receivers of the United States Land Offices :
at Ashland,Baw Claire, and Wausau, Wisconsin,
and St. Cloud and Taylov’s Falls, Minnesota :

GENTLEMEN: The act of Congress approved June 20, 1890, entitled
“An act to authorize the President of the United States to caunse cer-
tain lands heretofore withdrawn from market for reservoir purposes to
be restored to the public domain subject to entry under the homestead
law with certain restrictions,” a ecopy of which is hereto attached, makes
provision for the entry of the lands so restored. '

You will observe that the statute, by its terms, does not take effect
until December 20, 1890. No entry for, or settlement upon, said lands
will be allowed until the expiration of that time, and the lands are made
subjeet to entry under the homestead law only.

Any person applying to enter or file for a homestead on said lands
will be required first to make affidavit, in addition to other require-
ments, that he did not violate the law by entering upon ‘and occupying
any portion of said lands prior to December 20, 1890, the affidavit to
accompany your returns for the entry allowed. Blank forms for said
affidavit will be transmitted to you in due time.

No comment upon the provisions of the second section of the act ap-
pears to be necessary, as the records of your office should show all dis-
posals of land therein mentioned, and it is presumed that parties desir-
ing to enter any.of the Festored lands will have knowledge of the reser-
vation by the government of the rights, and the denial of right to com-
pensation, therein mentioned.

Very respectfully,
Lewis A. GROFF,
Commissioner.

Approved: :
JoEN W, NOBLE, ;

Secretary.

[PuBLIC—NoO. 170.}

AN ACT to authorize the President of the United States to canss certain lands heretofore withdraw n
from market for reservoir purposes 0 be restored to the public domain subject to entry under the
homestead law, with certain restrictions.

. Be it enacted by the Senate and Houseof Represeniatives of the United States of dmerice

in Congress assembled: That there is hereby restored to the public domain all the lands

described incertain proclamations of the President of the United States, dated March
gwenty-second, eighteen hundred and eighty, Executive Document numbered eight
hundred and fifty-nine; also, April fifth, eighteen hundred and eighty-one, Executive

Document numbered eight hundred and sixty-eight; also, February twentieth, eight-
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een hunidred aud eighty-two, Executive Docrmeat numbered eight handred and

_seventy-four, withdrawing and withholding certain lands from market or entry and
reserving the same to aid in the coustruction of certain reservoirs to be built at the
head waters of the Mississippi and Saint Croix Rivers, in the States of Minnesota and
Wisconsin, and of the Chippew. and Wisconsin Rivers, in the State of Wisconsin;
snd that these lands, when so restored, shall be subject to homestead entry only.

Sec. 2. That in all cases where any of the lands restirad to the public domain by
the first sectlon of this aet have heretofore been snld or disposed of by the proper offi-
cers of the United States under color of the public land laws, aud the consideration re-
eoived therefor is still retained by the government, the title of the purchasers may be-
confirmed if in the opinion of the Secretary of the Interior justice requires it ; but all
the lands by said first section restored shall at all times remain subject to the right
of the United States to constrict and maintain dawms for the purpose of ereating reser-
voirs in aid of navigation ; and no claim or right to compensation shall accrue from
the overowing of said la,ndﬂ on aceount of the construction and maintenance of such
dams and reservoirs,

SEC. 3. That no right of any kind shall attach by reason of settlement or squatting
upon any of the lands hereinbefors deseribed before the day on which such lands shall
be subject to homestead entry at the several land offices, and until said lands are
opened for seftlement no person shall enter npon and occupy the same, and any per-
son violating this provision shall never be permitted to enter any of said lands or
acquire any title thereto, This act shall take effect six months after its approval by .
the President of the United States.

‘Approved June 20, 1890.

MINERAL APPLICATION~CONFLICTING RIGHTS. ~
-
“J. B. Ricg.

An application to make mineral entry duly presented at the local office, but held with
out action during the absence of the register, operates to reserve the land covered
thereby until final action thereon.

First Assistant Secretary Ohaﬁdler to«the Commissioner of the General
Land Office, August 28,1890

The application of J. B. Rice for patent to the Snow Flake placer
claim, for thirty acres in the Sacramento, California, land distriet, em-
braced also the twenty acres included in a like applcation by Enoch
Redding for the ¢ Enoch Relding” placer claim.

[t appears that on July 30. 1838, Redding’s application was duly pre-
sented at the local office, and, it being the register’s custom to person-
ally examine such applications * before allowing filing or order of publi-
cation,” the clerk in charge inclosed said application in a package,
endorsed ¢ presented for filing July 30, 1883, and not filed by reason of
the absence of the register;” that at his attornay’s request Rice’s ap-
plicasion was on July 31, 1838, taken by a clerk in the local office and
presented to the register at his residence; and the register then in-
structed the clerk to file Rice’s papers as of July 31, 1888; that on
August 2, 1888, the attorneys for Redding filed a petition asking that
all procedings under the Rice application be vacated, and that the Red-
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ding application be filed as of July 30, 1888, This petition, after argu-
ment by counsel for the respective parties, was granted by the loeal office,
and Rice appealed.

On February 5, 1889, your office finding the Redding petition to be
first in time, held the Rice application for ¢ rejection and cancellation

to the extent of the conflict and allowed Reddmg appli-
cadnon to stand. Rice again appeals.

Redding’s application was pending in the local office when that of
Rice was made of record, hence, Redding being first in point of time
his application operated to reserve the land from any other dispositioa
until final action was taken thereon. Griffin ». Pettigrew, 10 L. D., 510,
and cases cited. Indeed I think his application should be treated as
filed when it was presented and so left with said elerk for that purpose.

o Rice’s applicatibn has, therefore, been properly rejected.

The action of your office in this regard and in allowing the application

of Redding is accordingly affirmed.

MINING CLAIM—HEARING—-PRACTICE—SPECIFICATION OF ERROR.
DEVEREUX ET AL. v. HUNTER ET AL.

In case of protest against a mineral application the local office is authorize 1 to order
a hearing to determine the character of the claim, aud whefher there has been
due compliance with the mining lgw.

Specifications of error &hould clearly and concisely designate the alleged errors.

~ - Firvst Assistant Secretary Chandler to the Commissioner of the General
Land Office, August 28, 1890,

I have considered the appeal of G. W. Hunter ¢f al., elaimants for the
Mount Yale placer claim, survey No. 3976, application No. 3183, filed
July 10, 1885, in the Leadville, Colorado, land office, from your office
declslon of February 13, 1889, rejectmg said apphcatlon and, bol«lmw the
same for cancellation.

The record shows that on July 10, 1883, G. W, Huanter ef al., filed.in -
the local land office at Leadville, Coloraldo, a plat, as required by law,
of their claim upon the Mount Yale placer, containing 144.5 acres.

- Notice of application for a patent was published from July 1L, to Sep-
tem 13, 1885. No adverse claim was filed. On the 27th day of August,
1835, Thomas G. and John J. Devereux filed in the local office their pro-
test against the application, alleging that the claim is not placer land,
and that it embraces within its boundaries a portion of a number of
known lode claims, among which are the Inez, Big Missouri, St. John
and Albert Emerald, upon all of which the assessment work has been
done from year to year aeccording to law, and the same verified by affi-

" davit of record in the recorder’s office of the proper county. No action
was taken upon this protest. On the 9th day of March, 1886, . W.
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Hunter et al. made their applieation to purchase the tract in contro-
versy, and on the 10th day of March said protestants filed in the local
office a second protest, in which they re-affirm the grounds alleged in
the first, and allege three other grounds, in effect, alleging that all the
ground embraced within said placer mining claim is strietly lode mmmg
ground, inaccessible to water, and that neither the sum of $500, nor any
other sum whatever, has been expended upon said pretended placer
claim, or for its benefit, for the purpose of working or developing the!
same as placer mining ground. And that said pretended placer claim
was located, has been held, and is now sought to be entered by appli-
cants solely for the valuable lode mineral deposits which underlie it,
and for no other purpose. Aud upon these facts protestants base the
charge that said placer elaim is fraudulent and the allowance of the
entry and issnance of a patent would be a fraud aupon the government
and upon the protestants. On the 11th day of March, 1886, the prot-
estants filed in the local office the affilavits of Adam Paterson and
Robert Berry, corroborating their protest, in so far as the character of
the ground included in the boundaries of the placer not being placer
ground and that the placer survey is intersected with lode mining claims.
Théreupon, a hearing was ordered by and had before the local officers,
at which both parties appeared and introduced testimony.

Upon the evidence introduced before them, the register and receiver
did not agree, and rendered opinions accordingly, the receiver in favor
of the entry, and the register against it. From their decisions the par-
ties, respectively, appeal to your office, and thereupon your office, on
the 13th day of February, 1889, found that the lands involved are pot
placer lands, subject to entry under the mining laws, and rejected the’
application and held it for cancellation. From your decision the appli-
cants for patent appeal.

The appellant assigns several grounds of alleged error. One of the
errors urged and relied on is, that the locai officers had no hnthority to
order a hearing, and that the Department of the Interior has no juris-
diction in the premises.

The order for a hearing was properly made by the local officers. The
jurisdiction of the land department to order a hearing to determine

" whether there has been due compliance with the mining law is too well
settled to admit of extended discussion. Sweeney v». Wilson, 10 L. D.,
157 ; Bodie Tunnel and Mining Company ». Bechtel Consolidated Mining -
Cowpany, 1 L. D., 584; Alice Placer Mine, 4 L. D., 314.

The fourth, fifth and sixth errors assigned by appellant are largely

" in the nature of reasons or arguments, and, in my judgment, present

immaterial questions, when viewed in the light of the record in the case.

The seventh and last assignment of error is: * Because of the manifest

errors in the conclusions of law and faet arrived at by the Commis- -
sioner in making the decision appealed from.” This speecification is too
indefinite to present any question.
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Rule of Practice 88 requires a specification of errors, * which shall
clearly and concisely designate the errors of which he complains.”

After carefuily examining all of the evidence in the case, I find there-
from the facts to be substantially as found by your office, which are set
out in said decision, and are hereby referred to as fully as if set ouf
herein.. I find no reason for disturbing the decision appealed from, and
it is accordingly affirmed.

PRIVATE CASH ENTRY-NON-MINERAIL: AFFIDAVIT.
GEORGE S. BUsH.

" A non-mineral affidavit is properly required to accompany an application to make
private cash entry.

First Assistant Secretary Chandler to the C’omm-issimier of the General
Land Office, August 27, 1890.

This is an appeal by George S. Bush from your office decision of
March 29, 1889, affirming the action of the local office in rejecting his
several applicatians to make private cash entries for certain described
(offered) tracts in T. 30 N., R. 5 W., Seattle, Washington, *‘ because no
non-mineral affidavit accompanies the same.”

The tracts involved. if ¢ valnable for minerals,” are reserved from sale
(See. 2318 R. 8.}, and consequently not subject to private entry. The
non-mineral affidavit is simply the means adopted by the Department
for ascertaining the character of land so applied for, and consequently
by requiring it the Department neither adds to nor subtracts (as ap-
pellant contends) from the statute. By your olce letter of September
24, 1872, such affidavit was madearequisite to ¢“all entries under the ag-
ricultural land laws” in the Olympia, now Seattle, land district. The
pending applications were therefore properly rejected for failure to file
the same.

The decision appealed from is affirmed.

OSAGE LAND—ACTUAL SETTLEMENT.

UNITED STATES 9. SWEENEY,

Actual settiement must be shown by residence following the alleged act of settlement,
and the proof required to establish the fact of such settlement under the act of
May 28, 1880, is no less in degree thau the proof required under the pre-emption
law.

First Assistant Secretary Chandler to the Commissioner of the General

b : Land Office, August 29, 1890.

I have considered the appeal of S. 8. Singer, transferee from the de-
cision of your office cancelling Osage eash entry made by Dennis Swee-
ney for the W. & SE. 1 Sec. 19, T, 33 S., R. 3 W., 6th P. M. Wichita
series, Topeka, Kansas. -
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This entry was held for cancellation as fraudulent upon the report of
Special Agent Drew, but afterwards a hearing was ordered before the
loeal officers and thereat M. C. MeLain, Bsq., appeared as attorney for
A. E. Lee and S. S. Singer transferees. Upon the testimony taken on
the trial the local officers found that said entry was fraudulent for wan®
of residence, improvement and cultivation, and recommended the can-
cellation of the entry. From this decision no appeal was filed, and on
October 27, 1888, your office declared said decision final for failure to
appeal therefrom, and canceled the entry.

On February 12, 1889, the local officers transmitted to your office an
appeal from the judgment of your office, which you declined to enter-
tain for the reason that said parties received due notice of the decision
of the local office, and failed to appeal within the preseribed time.
Whereapon appellant applied for a writ of ceriiorari which was granted,
and said appeal is now before me.

In his final proof the claimant states that he first made settlement
" and established actual residence on the land the 18th day of May, 1831,
and yet his final proof was made June 2, 1381, having remained on the
land only fifteen days from the date of settlement to date of final proof.
No declaratory statement was filed nntil June 9th—seven days after
making final proof and the day his cash entry was allowed.

Considering the fact that his final proot was submitted within fifteen
days from the date of his alleged settlement, in connection with the
testimony taken on the hearing, which shows that he left the claim
shortly afterwards, having mortgaged it to secure a loan of one hundred
and twenty-five dollars, negotiated with B. F. Lee as agent, who was
also the husband of A. E. Lee, who afterwards purchased the land, it
shows that he never established a bona fide settlement aud residence
upon the land, as contemplated by the act. The improvements with
the exception of an acre or two of plowed land, were made by a former
settler, and the assignees failed to show that the entryman ever occu-
pied the dug-out a single night. The local officers found that Sweeney
. never occupied the house and never had a residense upon the land.
This finding is, in my judgment, amply supported by the evidence.

The main allegation of error in the appeal of Singer from the decision
of your office is, in holding that the law governing Osage entries re-
quires residence, improvement aud cultivation, that it only requires
that he shall be an actual settler on the land at date of entry, having
the qualification of an pre-emptor. Such is not the rule of this Depart-
ment. Actual settlement must be shown by residence following the
alleged act of settlement, and the proof required to establish the fact
of actnal settlement under the act of May 28, 1830, (21 Stats., 143),
governing Osage entries, is no less in degree than the proof required
under the pre-emption law. United States v. Atterbery, (L0-L. D, 36);
United States ». Jones (Ib. 23).

The decigion of your office is affirmed.
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PRACTICE—AFFIDAVIT OF CONTEST.
HANES 9. BEATTY,

Where a contestant presents at the local office an afidavit of contest properly pre-
pared for signature, and ready for the administration of the oath thereto by him-
self and corroborating witnesses, it is the duty of one of the local officers, if called
upon so to do, to administer said oath to said contestant and his witnesses, pre-
paratory to filing such affidavit; and the failure or refusal of the local office Lo
take such action will not defeat the contestant’s right of priority.

First Assistant Secretary Chandler to the Commissioner of the General
- Land Office, August 29, 1890.

I have considered the case of Abram . Hanes ». Rohert M. Beatty, on
appeal by Hanes from your office decision of February 8, 1889, sustain-
ing the action of the local officers, and awarding to Beatty a prior right
to contest the homestead entry made by James L. Platamer, December
19, 1879, for the SW. + Sec. 28, T. 22 8., R. 34 W., Garden City, Kansas.

The evidence shows that on the morning of June 21, 1838, the said
Beatty, accompanied by two corroborating witnesses, appeared at the
‘“filing window?” of the local office, with the intention of initiating con-
test against said Plummer’s homestead entry. As a basis for such con-
test, one of. Beatty’s corroborating witnesses, David F. Speare, pre-
sented te the filing clerk of the office, Mr. W.W. Glasscock, an affidavit
that had previously been prepared, except that the names of the con-
testant and of his corroborating witnesses were not written on the face
of the paper, and they had not signed the same; and he requested that
the oath be administered to the three (Beatty and his two witnesses)
then and there present. What then occurred is thus stated by Mr.
Speare in his testimony taken at the hearing:

I .was the first man at the window of the land office. Robert M. Beatty, contestant,
and Charles G. Lindgren, were by my side when [ handed the papers te Glasscock.
He looked at the papers, put the number, ‘16,162,” on the affidavit, and said I would
have to go before a notary public and be sworn. I told him the contestant and cor-

" roborating witnesses were in readiness to sign the affidavit and be sworn—which I
had seen done before at the window of the land office. He gaid he would not do it.

The same witness further states that Mr. Cleary, special examiner of
your office, informed him that the contest papers eould be signed, at the
window and sworn to by the register or receiver of the land office.

Contestant, Hanes, in his testimony at the hearing, says:

There was another party at the door at the time the door opened. The other party,
a little in advance, put his papers in the window. The clerk looked at the papers.
Said he, ¢ They are not dated nor sworn to; they are worthless.” I think those are
about the words he used, as near as I ean recollect.

The filing clerk, Glasscock, testifying upon the same point, says:
“The papers being incomplete, I told the person presenting said papers
to go and have them fixed up.”
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Being asked in what respect the papers were incomplete, the witness
said: “The contestant had not been sworn to the affidavit of contest,
and no corroborating witnesses appeared on the eorroborating affida-
vit ;” but he does not state that he made this explmla,(zlon to the perboul
prebentlng the affidavit.

Beatty and his corroborating Wltuesqes went to the nearest notary’s
office, where the oath was administered to them and the blanks that
had before existed in the contest affidavit were filled, and within halt
an hour they returned to the land office, and again tendered said atfi-
davit.

In the meantime, however, Hanes had offered his affidavit of contest,
which had been received and noted. pon Beatty’s return, and the
(secoud) presentation of his affidavit, the receiver inquired into the
facts of the case, and upon being informed thereof, directed that Beat-
ty’s contest be held as having been filed prior to that of Hanes. Upon
consideration of the testimony taken at the hearing (the substance of
which has been hereinbefore given), the register and receiver found the
rights of Beatty to be superior to those of Hanes. Thereupon Hanes
appealed toyour office, which affirmed the judgment of the local officers.
. Hanes now appeals to the Department. ‘

In my opinion, the objections made by the filing clerk to the affidavit
of contest, whether those stated by himself or those stated by the con-
testant, are insufficient and unsatisfactory. It was the duty of oue of
the local officers, when called upon to do so, to administer the oath to
the contestant and his witnesses. It was the duty of the witnesses to
subscribe the affidavits in his presence, and the law presumes that they
did. After the affidavits were subseribed and the oath administered it
was the duty of the officer administering the oath to add in the jurat
the date when the affidavit was ¢ subsecribed and sworn to before” him.

The affidavits were in a proper condition to sign and have the oath
administered when presented. The contestant did all he could or was
required under the law to do. If neither of the local officers were pres-
ent, the applicant to contest ought not to lose his rights because of
their neglect. (Lytle v. State of Arkansas, 9 How., 333). Beatty had
substantially complied with the requirements of the law ; and your de-
cision awarding to him the prior right of contest is affirmed. -
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ARID LANDS—CIRCULAR.

DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,
Washington, D. C., August 9, 1890,

‘.Reg@sters and Eeceivers, United States Land Offices.

GENTLEMEN : On the 5th of August, 1889, 9 L. D., 282, a circular
was addressed to you by direction of the Hon. Secretary of the Interior,
calling your attention to the provisions of the act of October 2, 1888,
25 Stat., 526, relative to the lands in the arid regions of the United
States and instracting you thereunder, which reads as follows, viz:

Information having reached this Department that parties ave endeavoring to make
filings on arid lands reserved forreservoirs, irrigating ditehes, and canals, and for the
purpose of eontrolling the waters of lukes and rivers and their tributaries in the arid
regions, I am directed by the Hon. Secretary of the Lnterior t> call your special atten-
tion to the act of Congress approved October 2, 1333, U. 8. Statutes at Large, vol, 23,
page 526, as follows :

‘ For the purpose of in vestxgatlng the extent to which the arid region of the United
States can be redeemed by irrigation, and the segregation of the irrigable lands in
such arid region, and for the selection of sites for reservoirs and other hydraulic works
necessary for the storage aud utilization of water for irrization aud the prevention
of floods and overflows, and to make the necessary maps, including the pay of em-
ployés in field and in office, the cost of all instruments, apparatus, and materials,
and all other necessary expenses conunected therewith, the work to be performed by
the Geological Survey, under the dire stion of the Secretary of the Interior, the sum
of one hundred thousand dollars or so mach thereof as may be necessary. And the
Director of the Geological Survey, unier the suapervision of the Secrstary of the In-
berior, shall malke a report t» Congress on the first Monday in December of each year,
showing how the said money has been expendad, the amsuus used for actual survey
and engineer work in the field in locating sites for reservoirs, aud an itemized account
of the expenditures nnder this appropriation. And all the lands whiech may here-
after be designated or selected by such United States surveys for sites for reservoirs,
ditehes, or ¢aials te irrigtion parposes an l all the lan 1y male sngesptible of irri-
gation bywneh reservoirs, ditches, or canals are from this time henceforth hereby |
reserve | fro n sl as'the property of the Unitsd States, and shall nng be subject after
the passage of this act to entry, settlement or oceupation uutil further provided by
law: Provided, that the President at any time in his discretion, by proclamation, may
open any portion or all of the lands reserved by this provision to settlement wnler
-the homestead laws.” \

The object sought to be accomplished by the foregoing provision is unmistakable.
The' water sources and the arid lands that may be irrigase 1 by the system of national
irrigation are now reserved to be hereafter, when redeemed to agriculture, transferred
to the people of the Terrifories in which they are situated for homesteads. The act
of Congress and common justice require that they should be faithfully preserved for
these declared purposes.

The statute provides that all lands which may hereafter be designated or selected
by the Geological Survey as sites for reservoirs, ditehes, or canals for irrigating pur-
poses, and all lands made susceptible of irrigation by such reservoirs, ditches, or canals
are since the passage of said act absolutely reserved from sale as property of the
United States, and shall not be subject after the passage of the-act to entry, setitle-
ment, or occupation until further provided by law, or the President, by proclamation,
may open said lands to settlement.
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Neither individunals nor corporations have the right to malke filings upon any lands
thus reserved, nor can they be permitted to obtain control of the lakes and streams
that are susceptible of uses for irrigating purposes.

You will, therefore, immediately cancel all tilings made since October 2, 1933, on
such sites for reservoirs, ditches, or canals for irrigating purposes and all lands that
may be suseeptible of irrigation by such reservoirs, ditches, or canals, whether made
by individuals or corporations, and you will hereafter recsive no filings upon any
such lands.

This order you will carry into effect without delay.

It is found that, notwithst inding said act and the instructions given
thereunder by said eircular,namerous filings and entriss of lands within
the arid regions appear to have been permitted to be made, subsequent
to October 2, 1888, the date of the passage of the act. These entries
and filings were made at the risk of the parties.

Under date of the 2d of April, 1890, the matter of the proper course
of proceeding under said act was submitted by this o‘fice to the Hon.
Secretary of the Interior with a request for instructions tharein. [t
appears that the subject was laid by the Secretary before the Hon.
Acttorney-General for his opinion, who, unilder date of the 27th of May,
1890, gave an opinion from which the following 1s an extracs, viz:

The object of the act is manifest. It was to prevent the entry upon and the settle-
ment and sale of all that part of the arid region of the pnblic lands of the {/nited
States which could be improved by general system of irrigation, and all lands which
might be designated or selected by the United States surveys as sites for the reser-
voirs, ditches, or canalsin such systems. Unquestionably it would seriously intertere
with the operation and purpose of the act if the sites necessary for reservoirs in such
plan of irrigation conld be entered upon by homestead settlers. = So, too, it would be
obviously unjust if pending the survey made with & view to their segregation for
improvement by irrigaiion these lands should be euteved upon and settled as arid
lands of the United States. It was, therefore, the purpose of Congress by this act to
suspend all rights of entry upon any lands which would come within the improving
operation of the plans of irrigation to be reported by the Director of the Geological
Survey under this act. Language could hardly be stronger than are the words of
the act in expressing this intention.

All the lands which nay hereafter be designated or selected, etc., are from this
time henceforth hereby reserved from sale, etc., and shall not be subject after the
passage of this aet to entry, etc., until farther provided by law.

There can be no question that if an entry was inade upon land which was there-
afver designated in a United States survey as a site for a reservoir, or which was by
such reservoir made suseeptible of irrigation, the entry would be invalid, and the
land so entered upon would remain the property of the United States, the reservation
thereof dating back to the passage of this act. ’

The far-reaching eftect of this construction cannot deprive the words of the act of
their ordinary and nesessary meaning. The proviso that ¢‘ the President at any tine
in his diseretion, by proelamation, may open any portion or all of the lands so re- -
served,” was the legislative mode of modifying and avoiding the far-reaching effect
of the act, whenever it should appear to the Executive to have too wide an operation.
Entries should not be permitted, therefore, upon any part of the arid regions which
might possibly come within the operation of this act.

These proceedings having consumed some time, I am now in receipt
of the Secretary’s letter of the 4th instant, in which, afier alluding to -
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previous correspondence and the opinion of the Attorney-General from
which an extract is above quoted, he directs that this office shall pro-
ceed to carry the law ‘into effect, according to the terms and instruc-
tions already existing from the Secretary,” referring to the instructions
contained in circular of August 5, 1839, above given. '

I have to call your special and particular attention to the foregoing
order from the head of the Department, and to direct in reference to
the subject matter that you proceed strictly in accordance therewith.
Although, in any case, there be at the time no designation of the land
involved therein as a selection for a site or sites for reservoirs, ditches,
or canals for irrigation purposes, or as land thereby made susceptible of
irrigation, that fact is not to be considered as showing that the land is
open to entry, as, although not yet so selected, it may be liable to such
selection, under said act, which is held to withdraw all lands so liable
from disposal. You will, therefore, permit no entry or filing of any lands
lyiug within the arid regions that may be included in your land district,
on any condition whatever, but will promptly reject any application
that may be made for such an entry or filing, with the usual right of
appeal. You will take any necessary action to ascertain the proper
limits of the arid regions, and whether any lands in youor districts are
included therein, and if you have any doubt thereof, you may submit
the question to this office for specific instructions.

Any entries or filings of lands within the arid regions which may have
already been allowed, subsequent to the passage of the act of October
2, 1888, and reported to this office, will be taken up and acted upon
according to the prineiples indicated herein, as soon as practicable in
the course of official business.

Very respectfully,
- LEwIs A. GROFF,
Commissioner.

SWAMYP LAND INDEMNITY CLAIM.
STATE OF ILLINOIS, (LIVINGSTON COUNTY).

In the 1nvest1gamou of claims under\the swamp grant the proceedings of the special
agent should be in accordance with departmental regulations.

Secretary Noble to the Commissioner of the General Land Office, August
30, 1890.

The State of Illinois has appealed from your office decision of May
14, 1387, rejecting its application for cash indemnity for certain lands
in lemgston county, in said State, alleged to be swamp and ov erflowed,
and if so, inuring to the State under the acts of September 28, 1850
(9 Stat., 519), and March 2, 1855 (10 Stat., 634).

In the investigation of the claimed swamp-lands of this county, ae-
cording to the record transwmitted, there appears to have been no pre-
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tense even, on the part of the special agent of your office (Mr. W. F.
Elliott), of complying with the rules and regulations of the Departinent
relative to the taking of proofs in cases of swawmp-land indemnity
claims (Copp’s Land Laws, Ed. of 1882, Vol, 2, 1042),

(1) Under these roles, the agent is requested to secure such reliable
information as he c¢an obtain from personal examination and observa-
tion. The agent reports that he made a * personal examination”; the
State agent asserts that the agent of your office  described the belec
tions simply as he saw them while driving hurriedly by them in a
buggy ”—furnishing no proof of this, however, beyond bis own asser-
tioi.  Whether the assertion be true or not is a watter of no impor-
tance, in view of other facts disclosed by the record.

(2) The departmental rules require that the agent shall obtain a
knowledge of the land during a series of years extending as near to the
date of- the grant as possible.” Instead of this, the agent reports the
coudition of the land as he found it. There are affidavits of five per
sons, who have resided in said eounty from sixteen to thirty-seven
years, to the effect that the season of 1836—when agent BElliott made
his examination—was one of the driest ever known in that vicinity. A
comparison of Agent Elliotts report with that of Special Agent Walker,
of your office, relative to some-of the same tracts, wonld seem to cor-
roborate this statement, and show that his report, if correct, musb have
shown the condition of the tracts referred to in a very exceptional year,

(3) The departmental rules require that the agent shall inform him-
self of the character of the land not alone by personal examination and
observation, but ¢ by inquiry of the owner or resident, if any there be,
and of persons residing in the vicinity having personal knowledge of
the past and present character of the land.” In all properly conducted
examinations, the affidavits of such owners, residents, or persons resid-
ing in the vieinity, are taken, and transmitted with the record; but
nothing of the kind appears in this case. Ou the contrary, the special
agent says (see last page of his report):

In this embarrassing case I had to act solely on mJ own )udgment as to
the correctness of my position on any tract of land.

(4) Upon the completion of this examination, at least thirty days
notice shall be given the State, or claimants under the State, of the time
and place when and where testimony will be received touching the char-
acter of the lands described. Agent Elliott gave no such notice (ac-
cording to the twelfth assignment of error herewith); he makes no rec-
‘ord of any such notice; on the contrary he mentious as a matter of
dissatisfaction the fact that the State Agent (Mr. Hitt), or his deputy
(Mr. Lewis),  have one or both been here all the time,” and complains
of it as ““a source of annoyauce.” (See bottom of first page of Report.)
He seems not to have had the least idea that they were his appointed
co-workers, whose duty it was to assist in the task of determining what
land belonged to the State and what to the United States government.
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(5) Having been properly notified, the State should be given oppor-
tunity to offer ‘“the testimony of at least two respectable and disinter-
 ested witnesses who have personal and exaet knowledge of the condi-
tion of the land during a series of years.” In all properly condacted
examinations, the affidavits of such witnesses on the part of the State
are taken, and transmitted with the record. But no such testimony
appears in this vase; and as matter of fact none was taken.

It will be seen that in several important respects the examination in
the case at bar has failed to comply with the requiremensts of the de-
partmental regulations. The facts furnished in the report of the agent
of your office are wholly nsufficient to serve as a basis for action by
your office or the Department, either in accepting or rejecting the elaim
" of the State. As was said by the Department in the case of Hardin
County, Jowa (5 L. D., 236): '

The svidence already presented as to the claim under consideration certainly does

not bind your office or the Department to a final adjudication. .
To hold that it does woald be contrary to reason, aud would, in effect, lea,d tn the
final adjudication, certification, and passing of rights and tisles in violation of law—
whieh, as to claims of the class here in question, reqmres due proof before the Com-
missioner of the General Land Office.

It being clear that, in the case at bar, ¢ due proof” of the character
of the lands in question has not been given, you are directed to cause
2 re-examination thereof to be made in accordance with departmental
regulations for such causes made and provided. ,

RATLROAD GR;\.NT—PRE-EIVIPTION FILING.
U~ioN Paciric Ry. Co. ». HAINES. (ON REVIEW).

L
The existence of a prima facie valid pre-emption filing of record at the date when the
grant grant becomes effective, raises a presumption of settlement as alleged, and
of the actual existence of the claim, which is conclusive as against the grant, in
the absence of an allegation that said filing was void ab initio.

Acﬁng Secretary Chandler to the Commissioner of the General Land Office,
September 1, 1890,

On November 30, 1889, I rendered a decision in the ease of Union
Pacific Railroad Compa;ny affirming the decision of your office rejectlng
the claim of said company for the NW. & of SE. £ Sec. 3, T. 3 3 R 70
W., Denver Colorado, upon the ground that the tract was excepted
from the operation of the grant by reason of the unexpired filing (de-
. claratory statement No. 3130) of Fred Shumph, made March 7, 1867,

appearing of record at date of definite location, -

Before the promulgation of said decision by your office, counsel for
the railway company filed an application to have said deeision recalled
upon the ground that the case was considered by the Department with-
out having the whole record before it. It is alleged in said application
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that the pre-emption claimant whose filing appeared of record at date
of definite location, was Fred Schnauffer and not Fred Shumph as
stated in the decision of your office and of the Department, and that
the files and records of your office show that a hearing was had in the
case of The Denver Pacific Railroad Company against Henry Moore
‘and Fred Schnauffer involving the right to the NW. % of SE. % of said
section 3, and other lands, and upon the testimony presented at said
hearing, the local officers found that said Moore and Schnauffer never
resided upon or improved or cultivated the land, and recommended the
cancellation of the declaratory statements 1526 and 3180, which was
affirmed by your office June 4, 1874, holding that by reason thereof the
land was not excepted from the grant to the company and that as their
old filings had then expired, the case was closed.

In view of said allegation, I recalled said decision by letter of Decem-
ber 28, 1889, and on January 8, 1890 you returned the papers and also
submitted therewith the record of the hearing and a copy of the decis-
ion of your office of June 4, 1874, referred to in the application of coun-
sel for the railroad company.

. The records of your office show that declaratory statement 3180 filed

March 7, 1867 for the NW. £ of SE. 1 Sec. 3 T.3 8., R. 70 W., Denver,

Colorado, was filed by Fred Schnauffer and it does not appear that any
‘filing for said tract was ever made by Fred Shumph or by any other per-
- son except the one above mentioned.

It also appears that a hearing was had in the case of the Denver Pa-
cific Railroad Company v. Henry Moore and Fred Schnauffer, involving
" theright to the NW. 2 of SE. } of Sec. 3, and other lands, said NW.
being embraced only in declaratory statement 3180 of Schnauffer ; that
upon the testimony taken at said hearing the local officers found that
said Moore and Schnauffer never resided upon, improved or cultivated
said tract, and on June 4, 1874, your office in passing upon said case
held as follows:—

The testimony submitted shows that neither Moore or Schnauffer have ever re-
sided upon or had any improvements on the land in contest. I am therefore of the
opinion that at the date of the railroad right attaching, there was no valid subsist~
ing claim to the land which excepted it from the operation of the grant.

The filings of Muore and Schnauffer having long since expired by limitation, the
case has been closed.

But at the date of thedefinite location of the road this tract was covered
by a prime facie valid pre-emption filing of record, and said filing not
having expired at that dateexcepted the land from the operation of the
grant for all time. The question as to whether the pre-emptor under
sueh filing inhabited, cultivated and improved the tract, or made set-
tlement thereon, can not be raised by the company. Such a filing raises
a presumption of settlement as alleged, and of the actual existence of
the claim, in the absence of allegations that it was void ab initio, which
is conclusive as against the grant. Northern Pacific Railroad Company

2497—voL 11——15 )
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v. Stovenour, 10 L. D., 645; Northern Pacific Railroad Company v,
Fugelli, ib., 238; Randall ». St. Paul and Sioux City Railroad Com-
pany, ib., 54.

The mere fact that the Commissioner, upon an ex partehearingordered
upon the application of the company, has held that Schnauffer never
resided upon the land, and that theretore there was no valid subsisting
claim to the land which exeepted it from the operation of the grant will
not prevent the Department from re-adjudicating that question at any
time prior to certification, and if the lands so excepted had been certi-
fied or patented, it would be the duty of this Department, under the act
of March 3, 1837 (24 Stat., 556), to demand of the company a reconvey-
ance of the land, and upon refusal of the company to reconvey, to
transmit the papers to the Attorney General that proceedings might be
instituted for the recovery of the title. (Boyer ». Union Paecific Ry.
Co. 10 L. D. 568).

The additional record submitted with your letter of January 8, 1890,
presents no grounds for reversing the decision of the Department of
November 30, 1889, and it is therefore affirmed.

PRIVATE CLAIM—APPEAL—ACT OF FEBRUARY 25, 18G69.
HEIRS OF ALFRED BENT.

The provisions of section 1, aet of February 25,1869, do not authorize an appeal from
the decision of the local officers on claims presented under the Vigil and St, Vrain
grant.

Acting Secretary Chandler to the Commissioner of the General Lcmd
Office, September 1, 1890,

I have considered the appeal of George Thompson from your office
decision of October 17, 1888, refusing to consider the appeal of the heirs
of Alfred Bent from the judgment of the register and receiver at Pu-
eblo, Colorado, datéd February 23, 1874, rejecting their claim to a por-
tion of the land embraced within the limits of the private land claim of
Corpelio Vigil and Ceran St. Vrain, known as the Las Animas grant.

Thompson is the present owner of the derivative claim of the heirs
of Alfred Bent, under the Vigil and St. Vrain grant.

The facts in connection with this cluim are fully set forth in the vari-
ous letters from your office addressed to the local officers at Pueblo, and
to the attorneys in the case.

The only question to be determined at this time is, should the ap-
peal of the heirs of Alfred Bent from the decision of the register and
receiver, dated February 23, 1874, rejecting their claim under said
grant, be taken up and considered and decided upon its merits.

The first section of the act of February 25, 1869 (15 Stat., 275), pro-
vides that claimants under the Vigil and St. Vrain grant may estab-
lish their claims to the satisfaction of the register and receiver, but the
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act is silent as to the right of appeal from the decision of said officers.
Your office, however, held that the right of appeal to the Commissioner,
and from his decision to the Secretary, existed, and Secretary Delano,
under dates of October 27, 1874, and Jannary 23, 1875, affirmed said
judgment.
Soon after the last mentioned date, William Craig, one of the deriv-
ative claimants under the grant, who contended that the right of ap-
peal did not exist, made application to the President of the United

States for an order directing the surveyor-general of Colorado to issue’

to him a plat of the land awarded to him by the register and receiver.
The President referred the question involved to the Attorney General
for an expression of his opinion. In this opinion, rendered May 15,
1876 (15 Opinions Attorney-General, 94), the Attorney General, after
full consideration of the question, held that no appeal could be enter-
tained by the Land Department from the decision of the register and
receiver. Aecting upon this opinion, the President directed that plats
of the land awarded to Craig by the register and receiver issue to him,
thus holding that the decision rendered by those officers was final.

On July 3, 1877, the supreme court of the Distriet of Columbia, npon
the application of Thomas Leitensdorfer for a writ of mandamus to
compel the Commissioner of the General Land Office to proceed with
the hearing of his appeal from the decision of the register and receiver
in a case similar to the one now under consideration, denied said ap-
plication holding that no appeal lay in such a case, and in the case of
Craig . Leitensdorfer, decided at the Lctober term, 1887 (123 U. 8.,
189), the supreme court declined to express any opinion on that ques-
tion.

The Department is thus left without the guldance of a decision by
the highest judicial tribunal on this importantquestion. Inview, how-
ever, of the opinion of the Attorney General, the action of the Presi-
dent of the United States, and the decision of the supreme court of
the District of Columbia, I do not feel that I would be justified, atthis
time, in holding to an opinion contrary to that expressed by these high
officers of the government, and the judicial tribunal named. "

I am confirmed in this opinion by the action of Secretary Teller, in
the case of Rafael Chaecon (2 L. D., 590), and by the further fact that
approved plats of survey, of the land awarded by the register and re-
ceiver, have been delivered to the claimants, as evidence of title, for all
the land confirmed to Vigil and St. Vrain by the act of June 1, 1860
(12 Stat. 71), with the exception of 3042 acres, and of this amount 3006
acres were awarded to different claimants by the register and receiver,
and the claims are now awaiting adjustment by the Land Departinent.

The government has thus parted with all the title it possessed to
nearly all the land confirmed, and the remaining portion of the land
embraced within the exterior hmlts of the grant has been declared sub-
jeet to settlement and entry under the public land Taws.

Your decision is therefore affirmed.
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SWAMP LAND CLATM—~WAIVER.

’

STATE oF ILLINOIS (MOULTIRIE COUNTY).

The claim of the State, while pending on adjustment, should not be considered as
“waived,” in the absence of a formal waiver, filed with the record, and signed
by the agent of the State, or his duly authorized deputy.

Secretary Noble to the Commissioner of the General Land Office, August
' 30, 1890.

The State of Illinois has appealed from your office decision of Jan-
uary 22, 1886, rejecting its application for cash indemnity for certain
Jlands in Moultrie county, in said State, alleged to be swamp and over-
fléwed, and if so, innring to the State under the acts of September 28,
1850 (9 Stat., 519), and March 2, 1855 (10 Stat., 634).

There are eight allegations of error, which are word for word the
same as the first eight allegations of error in the case of Champaign
county, Illinois (1¢ L. D., 121); and the case at bar, being in all essen-
tial respects similiar to the Champaign county case, will be reconsidered
- and disposed of by your office in accordance with the rules laid down
therein.

The special agent of your office (Mr. A. B. Evans), in his report, has
written opposite a considerable number of descriptions, ¢ State waives,”"
and attached to your office decision appealed from is a memorandum,
reading : “ The State offered no proof on any of the tracts held for rejec-
tion, and waived its claim.” Tt would seem thatif the State had waived
its elaim to all the tracts held for rejection by your.office, it would not
appeal from your office decision holding the same for rejection; but in
the record I find a certified copy of the following resolution passed by
the board of supervisors of Moultrie county, on the 14th day of Septem-
ber, 1886:

Resolved, That the State Agent, Isaac R. Hitt, be requested to appeal from the de-
cision of the Commissioner of the General Land Office to the Secretary of the Interior,
in the matter of the claim of Moultrie county, Illinois, v. The United States, growing
out of the swamp-land grant.

This is but one of several cases, in the investigation of claims for
swamp-land indemnity by the State of Illinois, where the speeial agent
has alleged that the State had waived its elaim, but where the county
authorities (acting for the State), or the State agent, denied having
- made any waiver. The only safe rule to follow in this respect is that
laid down in the case of Dallas county, Iowa (decided by the Depart-
ment February 14, 1890—not reported) :

You will consider a ¢laim as waived only where a formal waiver, signed by the State
agent or his duly authorized deputy, is to be found on file in the record.
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RAILROAD LANDS—~ACT OF MARCH 38, 1887,

INSTRUCTIONS.

The right of purchase from the government, conferred by section 5, act of March 3,
1857, is not limited to the immediate purchaser from the company, but may be ex-
ercised by any bona fide purchaser of the land who has the requisite qualification
in the matter of citizenship ; and if the applicant is not the original purchaser
from the company it is immaterial what the qualifications of his jmmediate
grantor, or the intervening purchasers may have been.

Secretary Noble to the Commissioner of the General Land Office, August
30, 1890.

I am in receipt of your communication of August 1, 1890, relating to
the act of March 3, 1887 (24 Stat., 556), and the departmental circular
of instruetions 1ssued thereunder February 13,1889 (8 L. D., 348), based
upon the case of Samuel L. Campbell (id., 27) You call attention to
the fifth section of the aect, and to that part of the circular applicable
thereto.

This section provides:

That where any said company shall have sold to citizens of the United States, or
to persons who have declared their intention to'become such citizens, asa part of its
graut, lands not conveyed to or for the use of such company, said lands being the
numbered sections prescribed inthe grant, and being coterminous with the construected
parts of said road, and where the lands so sold are for any reason excepted from the
operation of the grant to said company, it shall be lawful for the bona fide purchaser
thereof from said company to make payment to the United States for said lands at
the ordinary government price for like lands, and thereupon patents shall issue there-
for to the said bona fide purchaser his heirs or assigns : Provided, That all lands shall
be excepted from the provisions of this section whieh, at the date of such sales were
in the bona fide occupation of adverse claimants under the pre-emption or homestead
laws of the United States, and whose ¢laims and occupation have not since been vol-
untarily abandoned, as to which excepted lands the said pre-emption and homestead
claimants shall be permitted to perfect their proofs and entries and receive patents
therefor: Provided further, That this section shall nobapply to lands settled upon sub-
sequent to thefirst day of December. 1882, by persons claiming to enter the same under
the settlement laws of the United States, as to which lands the parties claiming the
‘same as aforesaid shall be entitled to prove up and enter as in other like cages.

The circular preseribes that applicants to purchase under this section
_ must, submit proof showing, among other things—

3. That it (the land) was sold by the company vo the apphcaut or one under whom
he c]alms, as a part of its grant, and
. That the applicant is, or has declared his intention to become, a cifizen of the
Umted States.

You state that—

Under the instructions, either the original purchaser, or his transferee, may puar-
chase unrer this section, and in the event that the applicant be the transferee of the
original purchaser, he is only required to show that ke is, or has declared his inten-
tion to become, a citizen of the United States.
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Commenting thereon you further say—

A reading of the act will show that only such sales as had been made by the com-
pany to a citizen, or person having declared his intention to become such, were to be
respected ; in other words, it was to defeat purchases by foreigners, and the section
required the bona fide purchaser of the company to make payment to the United
States. As the instructionsstand, if the purchaser from the company was a foreigner,
and he sold to a eitizen, the citizen might make proof, and thus the intention of the
statute is indirectly defeated.

You thereupon express the opinion * that the statute contemplated
the purchase to be made by or through the original purchaser of the
company, and that it is necessary to be shown that ke is such a person
as is contemplated by the act;” and you recommend that the instruc-
tions be amended aceordingly.

Your construction of the act seems to be based upon the theory that
the transferee of the immediate purchaser from the company must nee-
essarily occupy the same position, as regards his right to purchase from
the government, as that of his immediate grantor; in other words, if
the original purchaser from the company is for any reason not qualified
to purchase from the government, no grantee of such original purchaser
whether otherwise qualified or not, can become a purchaser under the
act. '

I do not think this construetion is sound. The section in question
was evidently intended by Congress for the benefit of citizens of the
United States, or persons having declared their intention to become
such, who in good faith, shall have purchased lands within the limits of
railroad grants and coterminous with constructed parts of the roads,
with the bona fide belief that the company had title thereto. It can
make no difference, in my judgment, whether the applicant is the im-
mediate purchaser from the company, or a purchaser one or mnore de-
grees removed. If he is a bona fide purchaser of the land, and has the
required qualifications as to citizenship, he is within the intendm:nt of
the statute, and if he he not the original purchaser from the company
it is immaterial what the gualifications of his immediate grantor, or the
intervening purchasers may have been. If his immediate grantor was
a foreigner, and his purchase was simply for the purpose of acquiring
title from the government for the benefit of the foreigner, he would not
be a bona fide purchaser, and would not therefore come witliin the terms
of the act. .

It was not in any sense, the intention of Congress to confirm sales
made by the company, but rather to afford to citizens, or persons hav-
ing declared their intention to become such, who were bong fide pur-
chasers of lands to which the company had no title, a means of acquir-
ing title from the government, to the exclusion of settlers or purchasers
under the general land laws.

I am of the opinion that the instructions in question are sufficiently
explicit, aud that they properly declare the law.
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SIOTUX INDIAN LANDS-HOMESTEAD.
RICHARD GRIFFIN.

A homestead entry erroneonsly allowed for land within the Sioux Indian reservation,
may remain intact, on the release of said land from such reservation, and take
effect as of the date when the land was-opened to settlement.

Agricultural lands, formerly within said reservation, and opened to settlement under
the aet of March 2, 1889, are subject to disposition only under the homestead
law. ‘

" First Assistant Secretary Chandler to the Commissioner of the General
Land Office, September 2, 1890,

I have considered the appeal of Richard Griffin from the decision of
your office, dated June 9, 1887, holding for cancellation his homestead
entry No. 14,821, of the SE. 1 of Sec. 21, T. 104 N., R. 69 W., and also
his timber culture entry, No. 11,182, of the SW. } of said section, town-
ship and range, Mitchell land district, South Dakota, both dated Novem-
ber 26, 1880, because said entries were ¢ within the limits of the Sioux
Indian reservation in Dakota Territory.” ‘

It appears that one of the boundaries of said reservation was not
clearly defined by the first survey thereof, so that settlers were liable
to locate upon the reserved lands; that it was generally understood
that American creek was the boundary of ¢the Crow creek reserve’” on
the south; that said creek was in fact the southern boundary of said
reservation, so far as it had any well defined channel east to the range
line, between the ranges Nos. 69 and 70 W.; that in 1882 the southern
boundary was fixed by a survey, which showed that the land covered
by said entries was within the Indian reservation.

In an affidavit, dated May 19, 1886, and duly corroborated, Mr. Grif-
fin swears that he commenced residing upon his said homestead about
May 1, 1881, and has continuously lived upon and improved said tract
until the date of said affidavit; that he came to the local office to make
final proof in support of his homestead claim, when he learned, for the
first time, that his entry had been suspended by your office, on Novem-.
ber 14, 1882; that when he entered said tract he received from said
local office a plat which showed that all of township 104, range 69,
south of the American creek, was subject to entry and no part of the
Indian reservation ; that by a subsequent survey all of the land in said

_township, north of the south line of affiant’s said homestead falls within

the reservation ; that he made said entry in good faith ; that he ¢ con-
tested the timber entry on the west,” adjoining his homestead, and
_ upon the cancellation thereof, made said timber culture entry, upon
which he hdd broken nearly eleven acres; that in view of the foregoing
facts, said Griffin requested that his said entries “ be allowed to stand
until sueh time as the Indian reservation bill, now before Congress,
shall be finally passed upon.”
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Your office denied said application on. June 9, 1887, and held said
entries for cancellation, as aforesaid.

The appeal and specification of errors are defective in being too gen-
eral, and might be dismissed for that reason. But, in view of the sub-
sequent legislation of Congress by which a portion of said reservasion,
ineluding the land in question, was opened to settlement, I have con-
cluded to examine the record in this case.

By the.act of March 2, 1889 (25 Stat., 888), the Sioux reservation was
divided into separate reservations, with distinct boundaries, and the
residue, including the land in question, was released to the United
States.

There does not appear to be any question of the good faith of the ap-
plicant, and I see no good reason why his said homestead entry should
not be allowed to remain intact, and take effect from the date when the
land covered thereby became subject to settlement under the provisions
of said act of 1889, and the claimant allowed to perfect his entry under
the requirements of said act.

Inasmuch as seetion 12 of the act expressly provides ¢ that ail lands
adapted to agriculture, with or without irrigation, so sold or released to
the United States by any Indian tribe, shall be held by the United States
for the sole purpose of securing homes to actlial and bona fide settlers
only, in tracts not exceeding one hundred and sixty acres to any one
person,” ete., it is apparent that Mr. Griffin can not acquire title to the
land covered by his timber culture entry, under the provisions of the
timber culture act, for the reason this land is only subject to homestead
entry. His said timber culture entry must therefore be canceled.

The decision of your office is modified accordingly.

PRACTICE-RES JUDICATA.
y MARY C. STEPHENSON.

A decision of the Departiment, long acquiesced in, willnotbe reconsidered on the mere
allegation of error in construing the law,

Acting Secretary Chandler to the Commissioner of the General Land Office,’
September 2, 1890,

I have before me a motion filed on the 24th ult. for review of the de-
cision of the Department, dated December 3, 1836, affirming the action
of your office in inserting in a soldiers’ additional homestead cersificate
issued to Mary C. Stephenson, widow of Alexander C. Stephenson, a
clause requiring her to furnish at date of entry, evidence ¢ that she is
still the widow of A. C. Stephenson.” With the record is a letter from
A. A. Hosmer, the attorney in the case, requesting that the motion ¢ be
considered as a petition for the exercise of the supervisory jurisdicetion
of the Secretary and that he will direct the issue of a new certificate of
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Mrs. Stephenson’s right, omitting therefrom the clause interpolated in
the one previously issued requiring her to submit to the district land
office proof at the date of filing her application for an additional entry,
" that she is still living and bas not remarried—thus making the certifi-

cate econform to the rules and practice adhered to in all other like cases. .

1t appears that on March 15, 1883, Mrs. Stephenson made application
to your office for a certificate of her right, as widow of said Alexander
C., to make soldiers’ additional homestead entry of one hundred and
twenty acres. On May 11, 1885, your office issued a certificate of the
right but with the clause above described inserted. It appears the at-
torney protested and thereupon, by decision of October 19, 1885, Com-
missioner Sparks formally refused to eliminate said clause from the
certificate (3 L. D., 264). Appeal was taken and on December 3, 1836,
the action of your office was affirmed by the Department. From that
time the matter has rested. ' ‘

Section 2304 of the Revised Statutes, describes the classes of soldiers
and sailors who are entitled under section 2306 to make additional home-
stead entry. The latter section provides that

Every person entitled under the provisions of section 2304 to enter a homestead,
who may have heretofore entered under the homestead law a quantity of land less
than one hundred and sixty acres, shall be permitted to enter so much land as when
added to the quantity previously entered, shall not exceed one hundred and sixty
acres.

Section 2307 provides

In case of the death of any person who wonld be entitled to a homestead tinder the
provisions of section 23 4, his widow, if unmarried, or in case of her death or mar-
riage, then his minor orphan children, by a guardian daly appointed and officially
accredited at the Department of the Tuterior, shall be entitled to all the benefits
enumerated in this chapter, sabject to all the provisions as to settlemént and improve-
ment therein contained.

In his said decision the Commissioner, after setting out these enact-
ments, said:

Any one can see by a glance at the statutes referred to. that Mrs. Stephenson’s
right to additional entry depends upon her continuing to bLe the widow of A. C.
Stephenson ; that if she has since remarried, or died, the right Lelongs to minor
orphan children, if any, or ceases altogether, as a claimn against the United States

I regard alt cases of the kind as properly subject to the same rule. 1
am not aware that any certificate has been issuell in disregard thereof since my atten- -
tion was called to the point, in the Stephenson case, and if any has been, it has
resulted from inadvertence. '

There are no new facts presented with this application. The ques-
tion is the same that was passed on by the Department in 1886, the
issue being that the regulations of the Department did not anthorize
the insertion of said clause. This issue was presented to the Secretary
and by him decided against the claimant. In this decision claimant
has acquiesced for almost four years. In the meantime no attempt
has been made to secure another examination of the case, and no reason
is assigned for the delay. Under these circumstances, the Department
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can not undertake to re-open the case on a mere allegation that the
decision was erroneous. The amount of routine work is already great,
the claims of those who are here in regular order are pressing, and
to open this case and re-examine it on its merits would be to invite
applications for re-examination of all cases decided since 1836, in
" which errors of law might be alleged. Such an undertaking can not be
. assumed. The Department has repeatedly refused such applications.
State of Kansas (5 L. D., 243); A. T. Lamphere (8 L. D., 134). See
also State of Ovegon (9 L. D., 360).

The attorney urges that the decision of the Department was inadvert-
ent. There is no proof of this allegation, and the presumption is to
the contrary. Furthermore, sthe record shows the issuc was clearly
presented.

The application is accordingly dismissed. This disposition of the
case renders it nunnecessary to consider the cases cited by applicant as
at variance with the decision of 1886, supra.

MINING CLAIM—EQUITABLE ADJUDICATION.
SILVER KiNG QUARTZ MINE.

A mineral entry may be referred to the board of equitable adjudication where the
published notice of application is not as explicit in the matter of description as
the notice posted on the claim.

Acting Secretary Chandler to the Commissioner of the General Land
Office, September 3, 1890,

In the matter of mineral entry No. 59, made July 20, 1887, for the
‘“Silver King Quartz Mine,” lot 37, T. 10 N., R. 1 E., Los Angeles, Cali-
foruia, the Oro Grande Mining Company appeals from your office decis-
ion of December 12, 1888, requiring republication (and posting) of the
application for patent to said claim.

The order appealed from was made for the reason that in the pub-
lished notice of the application, upon which the said entry was allowed,
the description of the course and distance of the line (shown by the

“survey), conunecting the claim with the public surveys, had been
omitted. i

It appears that on September 21, 1885, Charles T. Bradley and others
filed an application for patent for said Silver King mine and also for
the adjoining Calico Queen claim; that the latter was, on November
19, 1885, ‘““adversed ;¥ and said application, so far as it related to the
Calico Queen), was withdrawn June 18, 1887; that during the fall of
1885 notice of the Silver King application, showing the exterior bound-
aries and location of said claim, with reference to those adjoining, was
duly published, and was posted in the local office, together with the
official plat showing said conneeting line, on the claim.
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In the similar cage of Mimbres Mining Company (8 L. D., 457), where
a description of the line connecting the claim with the public surveys
had been omitted from the published notice of application, the Depart-
ment held that, if the same is not as explicit in the matter of descrip-
tion as the notice posted on the claim, such defect is properly charge-
able to the register, and may be cured by reference to the board of
equitable adjudication. The case at bar is in my opinion clearly within
the rule stated. The entry in question will therefore be so referred.

The decisien appealed from is modified accordingly.

HOMESTEAD ENTRY-COM:MUTATION—EQUI’I‘ABLE ADJUDICATION.
Susie COREY.

The right of commutation depends upon prior compliance with the homestead law.

Where a homesteader in good faith cultivates and improves his land, but dies with-
out having establishec. residence thereon, the widow may submit proof showing
her residence on the land, and connection with the claim, after the death of the
entryman, with the view to an equitable confirmation of the entry.

An appeal regularly taken under the rules of practice should not be dismissed.

Pirst Assistant Secretary Chandler to the Commissioner of the General
Land Office, September 3, 1890.

1 have considered the case of Susie Corey, on appeal from your office
decision of February 16, 1889, dismissing her appeal from the decision
of the local officers rejecting her final proof of homestead entry for
SW. 1, Sec. 12, T. 138 N, R. 18 W, Bismarek, North Dakota, land dis-
triet.

Her late husband, Emer N. Corey, deceased, made homestead entry
for this land on June 8, 1883, He died December 12, 1836, and the
- claimant as his widow, offered final proof on October 2, 1883, which was
rejected by thelocal officers, from which decision she appealed and your
office on February 16, 1889, dismissed her appeal from which decision
she again appealed.

It appears from the record that her appeal was regularly taken in
accordance with the rules of practice; there was no motion to dismiss
it and the decision dismissing it was erroneously made.

The testimony shows, that Corey in his lifetime, made said entry
while he was holding the office of clerk of the United States district
court for the sixth judicial district of Dakota Territory ; that he went
upon the land in 1883 and caused valuable improvements to be made
thereon and cultivated the land each year up to his death; that he in-
tended to make his residence on the land, and his improvements and
cultivation were to that end, but he retained his residence in Bismarck
until his death,
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In April, 1887, the claimant Susie Corey moved with her children onto
the land and has since made her residence thereon. Emer N. Corey was
a private in Co. A, 179th Ohio Volunteer Infantry, but the evidence
does not show the length of time for which he is entitled to eredit by
reason of military service.

While your decision dismissed her appeal, you passed ufmn the merits
of the case and allowed her to commute the entry under section 2301,
U. S. Revised Statutes. , N

By the uniform decisions of this Department— The right of com-
mutation depends upon prior compliance with the homestead law.”
Saml. H. Vandivoort (7 L. D., 86); Greenwood v. Peters (4 L. D., 237),
Frank W, Hewitt, 8 L. D., 566.

It'is quite clear that the entryman during his lifetime did not make
a legal residence upon the land, and his improvements, though valua- .
ble are not the equivalent of residence. His widow, however, estab-
lished, and has maintained a residence since April, 1887.

Considering all the circumstances of the case, the apparent good
faith of the entryman and this claimant, the fact that she is entitled to
some ecredit for the military service of her late husband, and the neglect
to show the length of time for which such credit should be given, there
being no adverse claim, the claimant will be allowed ninety days from
notice hereof within which to make further proof, showing all the facts
as to her connection with the land since October, 1888, also the length
of time for which she is entitled to credit by reason of the military serv-
-ice of her late husband, and if such additional proof, with that on file,
shows a substantial compliance with law, the proof, in the absence of
protest or adverse claim, will be accepted, certificate issued, and the
entry referred to the board of Equitable Adjudication for its considera-
tion under the appropriate rule. See E. M. Dronberger (1¢ L. D., 88),
also Rule 33—Rules of board of Equitable Adjudication (10 L. D., 503).

Your decision is modified accordingly.

MINING CLAIM—SURVEY—CIRCULAR OF DECEMBER 4, 1884.
PLEVNA LODE.

The surface right is an adjunet of the lode elaim, and cannob extend beyond the
point where the lode intersects the exterior line of a senior location.

Acting Secretary Chandler to the Commissioner of the General Land Office,
September 3, 1890.

This is an appeal by the Ontario Silver Mining Company from your
office decision of December 10, 1887, requiring the survey under
which the Ontario Silver Mining Company made mineral entry No.
11,161, November 17, 1885 for the Plevna lode mining elaim situated in
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the Ointah mining distriet, Summit county, Salt Lake City land dis-
triet, Utah to be amended. The “Plevna” claim was located May 19,
1885, surveyed May 21, 1585, and the survey approved June 9th tollow-
ing. Application for patent therefor was filed July 27,1884, and pub-
lication began five days thereafter. Said survey overlaps on its east-
erly end the * Clara?” lode claim, which was located June 28, 1872.

" You held that in making said survey, the principle announced in
circular “ N, ” approved Decomber 4, 1884, (3 L. D., 540, had been dis-
regarded, and directed that ¢ within that portion of the ¢ Plevna’ sur-
vey, to which the-claimant’s rights are restricted by said cirecular, it
must have a new survey of its claim made, the end lines of which must
be parallel.”

Section one of said cireular provides that the rights granted to loca-
tors are restricted to loeations on veins, lodes, or ledges, situated on
the public domain, and directs that when the survey conflicts with a
prior valid lode claim or entry, and the ground in conflict is excluded,
the claimant’s right to the lode claimed terminates where the lode in its
onward course or strike intersects the exterior boundary of such ex-
cluded ground and passes within it.,” Seetion two of said circular pro-
vides further, that ¢“ the end lines of survey should not, therefore, be
established beyond such intersection, unless it should be necessary so
to do for the purpose of including ground held and claimed under a loca-
tion, which was made upon public land and wvalid at the time it'was
made.” ) 7

In the present case no part of the space in contlict is embraced in the
“ Plevna” application or entry, but said space is expressly excluded
therefrom. From the survey as it now stands, the lode, which is pre-
sumably in the center of the claim, strikes the exterior line of the
¢ Clara” lode claim, at a point westerly of the line surveyed as its east-
erly end line.

As was held in the similar case of the Engineer Mining and Develop-
ing Company (8 L. D., 361), the surface right, being simply an adjunct
to the lode claim, could not extend beyond the termination of such
claim, to wit : the point where the lode intersects the exterior line of
the senior location. '

It was, therefore, proper to require the end lines of the survey to be
re-adjusted, so 4s to accord with the requirement of the eircular re-
ferred to.

The decision appealed from is affirmed.

LARGEY ET AL. v. BLACK.

Motion for review of departmental decision rendered February 13,
1890, 10 L. D., 156, denied by Acting Secretary Chandler, September 4,
1890, '
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PRACTICE—CERTIORARI-RULE 84,
PETERSON v. FORT.
' An application for certiorari will be denied if not made nnder oath.

Acting Secretary Chandler to the Commissioner of the General Land Office,
September 4, 1890, '

Catherine Peterson by her attorney has filed an application for an
order directing your office to certify to this Department the record of pro-
ceedings in the case of Catherine Peterson ». George W. Fort, involving
homestead entry No. 11,800 made by Minnie F. Conrad (nee Fort) for
the E. £ of NW. 4, NW. Z of NW. % Sec. 20 and NE. 1 of NE, 1 Sec. 19 T.-
32 N.. R. 15 W., Niobrara, Nebraska land district. She sets forth in
said applieation that she filed in your office 2 good and sufficient appeal
from a certain decision rendered by you adversely to her in said ease,
and that you denied said appeal because not filed in time.

Rule 83, rules of practice, provides that parties may apply to the Sec-
retary for an order directing the Commissioner to certify proceeding to
him, in certain eases and rule 84, provides that :—

Applications to the Secretary under the preceding rule shall be made in-writing
under oath, and shall fully and specifically set forth the grounds upon which the ap-
plication is made.

The application before me is not made ‘under oath” and can not
therefore be considered as the basis for the writ of certiorari asked for.

The application is therefore denied.

RAILROAD GRANT—MINERAL LAND.
CENTRAL Pacrric R. R. Co. ET AL. ». VALENTINE.

The discovery of the mineral character of land at any time prior to the issuance of
patent therefor, or certification where patent is notrequired, effectnally excludes
such land from a railroad grant which contains a provision excepting all mineral
lands therefrom.

Secretary Noble to the Commissioner of the General Land Qﬁ‘iée, August
30, 1890.

The lands involved in this case are described as lots 1, 2, 3 and 4,
and the SEZ of the SE4, See. 33 T. 15 N., R. 9 E., Sacremento, California.

The tracts are within the primary limits of the grant to the Central -
Pacific Railroad Company, under the acts of July 1, 1862, (12 Stats.,
489), and July 2, 1864 (13 Stats., 356), being sitnated less than five
miles from the line of said company’s road as definitely located and con-
structed. The public surveys were extended over them in 1865. The
official survey of the township was approved by the surveyor-general
December 26, 1865, and the township plat was filed in the local office
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Mareh 29, 1866. The tracts in question were designated on the plat as
agricultural lands. The map of definite location of the company’s road
opposite thereto, was filed October 27, 1866, although the road appears
to have been constructed as early as September, 1865.

In March, 1866, the ¢ Rising Sun” lode claim, running from a poiut near
the northeastcorner, to a point near the southwest corner of the SE.  of
said section 33, was located by one Neff, and on May 11, 1870, patent
was issued therefor without protest or objection by the railroad company.
A segregation survey of this claim was made prior to patent, and thus
was rendered necessary the ¢ lotting” of the lands in the quarter sec- -
tion not included in such claim, except as to the SE. } thereof, which
was left intact. In 1866, a lode claim, then called the * Milford Claim,”’
was located immediately south of and adjoining the “ Rising Sun.”
This claim was relocated in July, 1883, by Phillip Nicholas and Joseph
Werry, under the name of the ¢“.Big Oak Tree” quartz claim. Other
lode claims were located immediately adjoining the ¢ Rising Sun,” as
follows : ¢ The Golden Bagle,” to the north and east, in Angust, 1883;
the ** Werry Claim,” to the west, in January, 1884, and the * Little Pine
Tree,” to the south and west in July, 1883,

On August 18, 1885, the railroad company applied to the local office
for a hearing to determine the character of certain lands, including
the tracts here in question. The hearing was accordingly had, but for
some unexplained reason, no evidence was introduced thereat relative
to these tracts. Your office thereupon held, on November 11, 1886,
that the return of the surveyor-general as to the character thereof was
unchanged by the testimony, but erroneously stated the return to be
that the lands were mineral in character. )

The lands were listed by the railroad company on December 3, 1885,

- as having inured to it under its said grant, but they have never been

certified or patented to the company.

On January 28, 1888, your office, upon the petition of the defendant,
8. D. Valentine, directed that a hearing be had to ascertain the char-
acter of said lands, with a view to determining the rights of the con-
tending claimants relative thereto. The hearing took place in March,
1888, all the parties interested being present, either in person or by
_ attorney. The material facts disclosed by the testimony, in the main
undisputed, are as follows : Subsequently to the entry of the  Rising
Sun ” claim, its owners purchased the « Milford Claim” from the orig-
inal locators thereof, and continued to do assessment work thereon for
some years thereafter. After the same wasrelocated in 1883, as already
".gtated, by Nicholas and Werry, as the ¢ Big Uak Tree ” ¢laim, the de.

fendant, S. D. Valentine, purchased it from said relocators, and now
claims to be the rightfil owner thereof. In 1886, Marie A. Valentine,
-who was a creditor of the company which owned and operated the
“ Riging Sun” claim, purchased from the railroad compuany, through’
her attorney, B. E. Valeutine, the intervenor herein, all the lands in
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controversy. This purchase was made with full knowledge that the
lands, in part, at least, were valuable for minerals. The company
refused to convey them with warranty of title, but gave simply a deed
without covenants, conveying such title only as it had.

It was not known at the date of the grant to the company, nor at the
date (December 26, 1865) of the approval by the surveyor-general of
the official survey of the township in which the lands lie, that they, or
any part thereof were valuable for minerals. Subsequently to those
dates, however, the “Rising Sun” mineral claim has been logated and
patented, as stated, and other mineral locations have been made, ad- ~
joining the “Rising Sun” claim, as hereinbefore mentioned; and in each
of these locations quartz, or veins bearing gold have been discovered
of sufficient promise to justify the development of the same. About
$30,000 have already been mined from the * Big Oak Tree” claimn;
about $1,500 have been expended in work and improvements on the
“ Werry Claim,” and smaller amounts have been likewise expended,
respectively, upon the * Golden Eagle” and “ Little Pine Tree” claims.

_Upon the facts thus proven the local officers rendered dissenting
oplmous The register held, in effect, (1) that the title to the lands in
question became vested in the railroad company under its grant as of
the date thereof; (2) that at that date none of the lands were within
any of the exceptions from the grant by reason of any status as min-
eral lands;” (3) that the subsequent discovery of mineral therein cannot
affect the rights of the railroad company or its grantees, and (4) that
the company is entitled to patent for all the lands in controversy.

The receiver held, in effect, (1) that all the lands embraced in the
mineral locationsknown asthe ¢« Big Uak Tree,” ¢ The Little Pine Tree,”
the “Werry Claim,” and the ¢ Golden Eagle,” are mineral lands, and
that the railroad company acquired no rights thereto under its grant;
(2) that the residne of the lands in said quarter section are agricultural
Jin character, and (3) that a survey should be ordered for the purpose of
segregating the mineral from the agricultural lands.

On March 18, 1889, your office affirmed the deeision of the receiver,
and thereby, in effect, rejected the claim of the railroad company to
the lands embraced in the mineral locations aforesaid. From this

- decision the company, and B. E. Valentine, on behalf of the intervening
Jburchaser, Marie A. Valentine, have jointly appealed.

Two queétions_are presented by the appeal :

I. It is contended that the grant to the railroad company is a grant
in presenti, and that, thereby, the title to the lands in question became
vested in the company, upon the approval of the official survey thereof,
as of the date of the grant, and that the subsequent diseovery of mineral
thereon cannot operate to dlvest such title orin any way affect the rights
of the ecompany.

II. 1t is further contended that the facts proven.donot show the lands
embraced in the mineral loeations known as the * Little Pine Tree,” the
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“ Werry Claim,” and the ¢ Golden Eagle,” to be ¢ mineral lands” within
the meaning of that term as used in the granting act.

In answer to these contentions, it is urged by counsel for the defend.-
ant, appellee; I. That if the mineral character of lands within thelimits
of the grant to the railroad company be discovered at any time prior to
patent, or certification, such discovery establishes the non-patentability -
of the land and operates to defeat the claim of the company thereto; :
and that such has been the uniform ruling of the Department for many
years. II. That under the facts proven all the lands embraced in the
several mineral locations involved herein, are ¢learly mineral in char-
acter. ,

It is not denied that the lands covered by the “ Big Oak Tree ” claim
are mineral lands. The undisputed facts relative to the other claims
in question are that mineral has been discovered in each of them of suf:
ficient promise to justify the expenditure of large sums of money, as
much as $1,500 on one of them, and a smaller amount on each of the
others, with a view to their development, respectively, as mining claims.
The evidence is sufficient, in-my judgment, to warrant the finding of the:.-
receiver that the lands are ¢ mineral lands ” within the meaning of that
term as used in the granting act; and your office having affirmed that
findinhg, and no good reason being furnished for disturbing it, the same
is sustained. : . ‘

But did these lands pass to the railroad company under its grant?
As we have seen, their mineral character was not known until after the
company’s road opposite thereto had been definitely located and con-
structed, nor until after the official survey, on the plat of which they
were designated as agricaltural lands, had been approved by the sur-
veyor-general. In other words, they were not known to be ¢ mineral
lands” until after the right of the company had attached under its
grant,

The grant to the company by the act of 1862, is in the following lan-
guage: ' '

That there be, and is hereby, granted to said company, . . . . every alternate
seetion of publie land, designated by odd numbers, to the amount of five alternate
sections per mile on each side of said railroad, on the line thereof, and within the
limits of ten miles on each side of said road, not sold, reserved, or otherwise disposed
of, . . . . at the time the line of said road is definitely fixed: Provided, That
all mineral lands shall be excepted from the operation of this act. (Section 3, act,
1862).

The act of 1864, which was amendatory of the act of 1862, enlarged
the grant from five to ten sections per mile on each side of said road,
and provided, among other things, that the term ¢ mineral land” when-
ever used therein, or in the original act, should not be construed to
include ¢ coal and iron land,” and that no lands granted by that or the
original set, should include any mineral lands (Sec. 4, act 1864).

It will be observed that by the terms of the grant itself all % mineral
lands,” other than “coal and iron,” are expressly excepted from its
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operation. It would seem, therefore, that no such lands were granted
or intended to be granted to the raiiroad company.

The appellants contend, however, that the exception stated includes
only such lands as were eitherreturned as mineral by the surveyor-gen-
eral, or were known to be mineral at the date when the grant acquired
precision, and title vested thereunder; that the requisite precision
- was acquired, as touching the lands in question, by the completion and
approval of the publie survey thereof, the definite line of the company’s
road having been located prior to such survey; and that title thereupon
vested, by relation, as of the date of the granting act. In other words,
the contention is that the exception should be construed to mean only
lands returned as mineral, or known to be mineral, at the date when
the grant acquired precision; in this case the date of the approval of
the official survey. ’

There can be no question that the grant to the railroad company is a’
grant in prasenti, passing a present title to all lands intended to be
granted thereby, or, in other words, coming within its descriptive terms,
only to be defeated by reason of failure, on the part of the company to
perform the stipulated conditions subsequent. In the case of Leaven-
worth, Lawrence and Galveston R. R, Co v. United States (92 U. 8.
741), the supreme court said of the words ¢ there be and is hereby
granted,” quoted from the grant under consideration in that case, that
they ¢ are words of absolute donation, and import a grant in prasenti.
This court has held that they can have no other meaning; and the land
department, in this interpretation of them, has uniformly administered
every previous similar grant;” citing Railroad Company v. Smith, 9
Wall., 95 ; Schulenburg v. Harriman,211d., 60 ; 1 Lester 513 ; 8 Opins.
2573 11 Id. 47. See also Mining Company ». Mining Company, (102U.
8., 167); Van Wyck v. Knevals (106 U. 8., 360). Itis fully conceded,
therefore, that as to all the lands subject to the grani now under consid-
eration, the title, when it became vested related back to the date of the
granting act.

But the effect of the contention of the appellants is that mineral lands
are subject to and pass under the grant, if' their charactér as such be
not known, and they are not returned as mineral, at the date when the
_company’s title vests; and that the subsequent discovery of their min-
eral character, though prior to patent, or certification where patent is
not required, cannot affect the claim of the railroad company thereto.

- T cannot agree that this contention is sound. The exception from the
grant is explicit, unequivocal and absolute. It is “that all mineral
lands shall be excepted from the operation of this act” There can be
.o reasonable question about the interpretation of this language. It
clearly means that no “mineral lands ” were granted or intended to be
granted by the act. The discovery of the mineral character of lands
within the lateral limits of the grant, after the date when it acquired
precision, only proves that such lands were always mineral lands, and
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serves to bring them clearly within the excepting clause of the grant.
They are, and were, no less * mineral lands’’ beeaunse not known to be
such, at the date of the grant, or at thedate when it acquired precision.

It is not questioned that the Land Department has jurisdiction until
patent, or certification, as the case may be, to the company, to deter-
mine whether any of the lands within the lateral limits of the grant had .
been, at the time the line of the road was definitely fixed, ¢ sold, re-
gerved, or otherwise disposed of,” or was subject to *‘a pre-emption or
homestead claim,” and therefore excepted from the grant. That such
Jurisdietion exists, there can be no doubt, and I am unable to pereeive
upon what principle of logic or process of reasoning it can be claimed
that a like jurisdiction dees not exist, for the purpose of determining
whether the lands are mineral, and for that reason, excepted from the .
grant. Manifestly, the jurisdiction to determine the exception is the
same, whether the inquiry is instituted as to the character of the land,
or as to its particular status, at the date when the rights of the company
attached under the grant. If, in the prosecution of the inquiry, the lands
are discovered to be mineral, or if, prior to patent, or certification where
patent is not required, such discovery is otherwise made, and brought
to theé attestion of the Land Department, in either event, the discovery
proves the lands to have been mineral at the date mentioned, and serves
to bring them within the excepting clause of the grant. No date is fixed
in the grant at which the mineral character of the lands must be known,
in order to bring them within the'exception. If in fact mineral, they
are within the exception, according to the plaiu terms thereof, whether
their mineral character is known at the time of definite location or ap-
proval of survey, or not. )

The counsel for appellants, among the many authorities cited in sup-
port of their contention, rely specially upon the cases of Abraham L.
Miner (9 L, D., 408); Francouer v. Newhouse (40 Fed. Rep., 618); and
Wright ». Roseberry (121 U. S., 488).

It is proper that these authorities should be briefly noticed. The case
of Abraham L. Miner involved eonstruction of the act of March 3, 1853
(10 Stats., 244), which, among other things, made a grant to the State
of California, of sections sixteen and thirty-six of every township, for
public school purposes. The question arose in that case as to when the
title of the State vested under the grant, and it was held by the De-
partment that such title vested, if at all, at the date of the completion
of the official survey ; and that if the land wasin fact mineral, though
not known to be such at that date, the subsequent discovery of its min-
eral character would not divest the State’s title which had already passed.
It is to be observed however, that the California school grant, was a
grant without any express exception of mineral lands. Such being the
case, the Miner decision should be understood as going no further than
to hold that under the construction given to that grant by the prior
decisions of the Deparient and of the supreme court of the United
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States, the title to the State school lands vests, if at all, at the date of
survey, and if the land is in fact mineral, though not then known to be
such, the subsequent discovery of its mineral character will not divest
the title which has already passed. This was the only point in that
case. 1t was ex parte and only one side of the question was presented,
and its authority mustbe confined to the question therein presented for
decision.

In Oohkens v.the State of Virginia, 6 Wheat., 264-399, Chief-Justice
Marshall said: |

Itis a maxim not to be disregarded that general expressions in every opinion are to
be taken in connection with the case in which they are used. If they go beyond the
case, they may be respected, but ought not to eontrol the judgment in a subsequent

- suit when the very point is presented for decision. The reason for this maxim is ob-
vious. The question actnally before the court is investigated with care and con-
sidered in its full extent. Other principles which may serve to illustrate it are con-
sidered in their relation to the case decided, but their possible bearing on all other
cases is seldom completely investigated. .

So, in Carroll v. Carroll, 16 How., 275-287, the supreme court, refer-
ring to the last-cited case, said:

Theretore this court, and other courts, organized under the commmon law, has never
held itself bound by any part of an opinion in any case, which was not needful to
the ascertainment of the right, or title in question between the parties.

Under this rule, statements, illustrations and arguments, not neces-
sary to the decision of the precise question before the court in the Miner
case, are not necessarily binding on the Department. The allusions in
that case to the Colorado case (7 L. D., 490), and the Spong case (5 L.
D., 193), and the conclusion sought to be drawn therefrom, were wholly
unnecessary to a decision of the question therein considered, and can-
not therefore be quoted as authority.

But the reasoning of the Miner case, giving it its full force, would
not apply to railroad grants, as they specially except mineral lands and
also except lands for other reasons. All the lands within the primary
limits of arailroad grant do not necessarily pass to the railroad, but
only such as are not within the exceptions named in the grant, and the
Secretary of the Interior is clothed with the anthority of determining
in the first instance which lands pass by the grant and which do not
pass, and this he does by approving lists for certification or patent.
Such is not the practice with reference to sections sixteen and thirty-
six granted to the States for school purposes.

The case of Francouer v. Newhouse was decided by the circuit court
of the Northern District of California,in December, 1889, 1t was a case:
in all material respects similar to this one, and involved a construction
of the same grant. In that case it was said by Judge Sawyer, who-
delivered the opinion of the court, that:

The parties to this grant, bbth the United States and the grantee, must be pre-
sumed to have contemplated a grant in view of the condition of the lands as they
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were known, or appeared to be, at the time the grant took effect. In the exception
of ‘mineral lands’ from the grant, Congress must have meant not only lands min-
eral in fact, but lands known to be mineral, or, at most, such as were apparently
mineral and generally recognized as such.

And the court therenpon held that the exception of ¢ mineral lands”
in the grant in question only extends to lands known to be mineral, or
apparently mineral, at the time when the grant attached; and that the
disecovery of mineral in the land after that date does not defeat the
company’s title. In other woids, the effect of the decision in that case
is, that the exception must be construed as if it had been written
¢lands known to be mineral, or, at least, apparently mineral, at the
date when the grant attached.” Such a construction requires the im-
portation of words into the statute in order to change its meaning.
This, there is no authority to do. Newhall ». Sanger (92 U. 8., 765).
It may be further seid that the Francouer case is not binding, but is
rather only persuasive authority, so far as this Department is concerned.
I do not think it sufficiently persnasive, however, to warrant a depart-
ure from what has Leen the uniform practice of the land department
for many years, namely, to withhold patents for mineral lands within
railroad grants, without reference to the time when'their mineral char-
acter may have been discovered. Moreover, it is my judgment that
_the cases cited from the supreme court by Judge Sawyer, namely, the
Colorado Coal Company ». United States (123 U. 8., 307), and Deffeback
2. Hawke (115 U. 8., 392), do not sustain the text of his opinion. These
were cases which arose under the pre-emption and town-site laws of
the United States, and were determined solely with reference to prin-
ciples applicable to the administration of those laws, and did not, in
any sense, involve the construction of land grants to railroads. The
mineral exception in the pre-emption act is of ¢Ilands on which are sit-
uated any known mines.”” In the Colorado Coal Company case, the |
court, eonstruing said act, held that in order to bring lands within the
exception stated, their character as mineral must be known at the date
of the sale. In Deffeback v. Hawke, the question at issue involved the
exception of mineral lands from the operation of the town-site laws,
which is that
'Where mineral veins are possessed, which possession is recognized by local author:
ity, and to the extent so pussessed and recognized, the title to town-lots to be ac.
quired shall be subject to such recognized possession and the necessary use thereof ;

that no title shall be aequired under . . . . this chapter, to any
mine of gold, silver, cinnabar, or copper, or to any valid mining claim, or possession
held under existing laws. (See sections 2336 and 2392 R. 8.).

The court, in construing this exception, held that it included ohly
such lands as were known to be mineral at the date of sale. It is thus
seen that those cases are in no material sense similar to the Francouer
case, or the case at bar. .

The case of Wright ». Roseberry, supra, which involved the constrac-
tion of the swamp-land grant of September 28, 1850, is cited to show
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that pdtenté issued under legislative gmnts, in preesenti, do not operate
to vest the title, but are intended to define or identify the land, and

 evidence the title vested by the grant. But all this may be freely ad-

mitted, without aid, in my judgment, to the contention that mineral
lands passed by the grant, if their character was not known at the date
when the grant acquired precision. The very fact, if it be true, that
the office of the patent is fo define and identify the land granted, and
to evidence the title which vested by the act, necessarily implies that
there exists jurisdiction in some tribunal to ascertain and determine
what lands were subject to the grant and capable of passing thereun-
der. Now, this jurisdiction is in the Land Department, and it contin-
ues, as we have seen until the lands have been either patented or cer-
tified to, or for the use of, the railroad company. By reason of this
jurisdietion it has been the practiceof that department, for many years
past, to refuse to issue patents to railroad companies for lands found to
be mineral in character, at any time before the date of the patent.
Moreover, I am informed by the officers in charge of the Mineral Di-
vision of the Land Department, that ever sinee the year 1867 (the date
when that division was organized) it has been the nniform practice to
allow and maintain mineral locations within the geographical limits of
‘railroad grants, based upon discoveries made at any time before patent,
or certification, where patent is not required. This practice, having
been uniformly followed and generally accepted for so long a time, there
should be, in my judgment, the clearest evidence of error, as well as
the strongest reasons of policy and justice controlling, before a depart-
ure from it should be sanctioned. It has, in effect, become a rule of
property. .

I am,stherefore, constrained to hold, in view of the foregoing, that
there is no error in the conclusion of your said office decision, and the
same is hereby afficmed.

CONTEST—-FAILURE OF CHARGE—FINAL DESERT. PROOF.
GILKISON v. COUGHANHOUR.

If the charge a8 laid against the entry is not supported by the evidence, and good
faith is apparent on the part of the entryman, though his compliance with law
is not satisfactorily shown, the contest may be dismissed, and the entryman per-

_mitted to submit supplemental proof in sapport of his entry.

The final proof under a desert entry should definitely show what proportion of each

legal sub-division has been irrigated.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, September 5, 1890.

With your letter of July 25, 1889, you transmit the appeal of J. M.
Gilkison from your office decision of February 14, 1889, dismissing his

5
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contest against desert land entry No. 75, made by William A. Coughan-
hour, on March 2, 1883, on Sec. 20, T. 6 3., R. 39 E., La Grande, Oregon.

Final proof was offered on said tract March 1 1886. Before the
register and receiver had passed upon the sufﬁclency of the same, James
M. Gilkison, Harrison Wicks, Socrates Mann, and William M. Dixon -
filed their several contest affidavits against smd entry, as to the NW.Z,
the SW.34, the NE.}, and the SE.% of said section, respectively.

Notices weré issued on these affidavits fixing hearings for September
1, 2, 3, and 4, 1886, respectively. :

On September 1, the hearing was begun in the case of Gilkison w.
Coughanhour, and the same was concluded November 23, 1886,

By supulatlonh, duly entered of record, it was a greed by Wicks,
Mann and Dixon, respectively, that the lands in controversy in their
several contests were of the same character, as to being desert or non-

desert lands, as the land embraced in Gilkison’s case; that the facts

were the same, and that their cases should be heard and decided by the’
Department upon the evidence taken in the Gilkison case.

The several contestants filed substantially the same charges against
the entry, namely :— o
1. That the land embraced in said entry is not desert land within the-

meaning of the statute.

2. That claimant has not reclaimed the lands within the time pro-
vided by Congress to make final proof, thereby forfeiting the entry.

At the hearing there was no testimony taken as to the reclamation
of the land, it being entirely directed to the issueas to whether the land
was desert or non-desert in character.

The register and receiver dismissed the contest, but held that claim«
ant failed in getting water on the land as required by law. DBoth parties
prosecuted appeals from this judgment, and by your said office decision’
you held the land desert in character within the meaning of the law,-

.and, also, that the final proof shows that the land has been reclaimed.

I have carefully examined the testimony, and fully agree with you
that a preponderance of the same is to the effect, that the land in con-
troversy will not produce a remunerative crop in a season of ordinary
rainfall, and that the land is essentially desertin character within the
meaning of the statute.

The proof was made two days before the expiration of the three years
allowed to reclaim the land. Claimant appears to have the right to the
use of sufficient water to irrigate the land.

The only question, therefore, is, whether the proof is sufficient to .
show the land reclaimed.

In claimant’s testimony, which in the main is corroboruated, I find the
following :—

I have made a ditch and am now prepared to thoroughly irrigate the entire tract.

I have raised no crops. In 1883 water was conducted'on the land in May, and was.
spread over the land by flooding, thongh not in sufficient quantity to thoroughly ir-
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rigate all the land; the ditch was completed late last fall, but not in time to thor-
oughly irrigale the land. I have a ditch constructed now which will earry a suffi-
cient amount of water to thoroughly irrigate the entire tract; but as the ditch was
only finished late last fall, and the freezing weather has prevented my bringing the
water on to the land, except for a short time in November, I could not construct the
diteh and run the water in the ditch at the same time, and there is only about five
months in each year that work can be prosecuted or earried on successfully in that
part of the country. I failed to get water en the land in sufficient quantity in time
to complete my proof within the time, and that the diteh has been filled with snow
and ice during the wintfer, which has prevented my compliance, and further that I
have used all proper diligence in trying to get the water on the land.

One of the witnesses, Hagan, testifies that in no season has there
been sufficient water conveyed upon the land to irrigate the entire tract;
that during May, 1883, there was conveyed to the land about one inch
of water, but there were then no small ditches to distribute it. It was
then irrigated by flooding, and it spread over * the most of it.” It was
then turned off to enlarge the ditch. In 1883 the ditch was four and a
half miles long, sixteen inches deep and three feet wide. In the fall of
1885 the ditch was enlarged and extended. It is now thirteen and a
half miles long, and for the greater part four and a half feet wide and
sixteen inches deep, and lateral ditches have been constructed to con-
vey the water to every part of the land,

It is shown also that the construction of the ditch was delayed by
reason of one Young disputing the right to ran it through his homestead,
which seems to have been entered subsequent to the desert entry. The
diteh had then been partly cohstruected, and by reason of this difficulty
new surveys had to bemade and changed from former location—running
around Young’s homestead—requiring more time and expense, and sub-
jecting claimant to annoyance and delay, so that the ditch was mnot
completed until November, 1885, and the freezing up of the water pre-
vented the land being thoroughly irrigated.

It will thus be seen that claimant has acted in apparent good faith;
he has expended a large sum of money to reclaim the tract; but the
proof of the reclamation is not satisfactory. It does notaffirmatively ap-
pear what proportion of each legal subdivision has been irrigated. The
water may have been brought to the land in sufficient quantities to re-
claim it. Possibly, but for the freezing weather in the winter of 1885-
’86, the water would have been running over and through each subdi-
vision of the land; but the incident of the freezing weather and the
consequent failure to irrigate the land,can not excuse claimant from
showing its reclamation. In all cases ¢ satisfactory proof” must be
made. .

As the contestants have failed to sustain their several charges that
the land is non-desert in character, and have introduced no testimony
whatever that the land was not reclaimed within the time prescribed

" by law; and since claimant should not be held responsible by reason of
the circumstances attending his efforts to reclaim this tract, as above
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set out, the several contests should be, and they are hereby, dismissed.
But as this proof fails to show detinitely what proportion of each legal
subdivision has been irrigated, supplementary proof will be required
to supply this deficiency. Sixty days from duoe notice hereof will be
allowed for compliance with this réquirement. Your decision is accord-
ingly modified.

PRACTICE -NOTICE OF APPEAL.
BRAKE v. CALIFORNIA AND OREGON R. R. Co.

An appeal will not be considered in the absence of proper service of notice thereof
on the opposite party.

Acting Secretary Chandler to the Commissioner of the General Land Office,
September 8, 1890.

On September 24, 1833, Lillie R. Brake made private cash entry for
lots 1 and 2, Sec. 3, T. 39 8., R.1 W., W. P. M., Roseburg land distriet,
Oregon.

March 27, 1884, your office informed the local office that said tracts

. were within the granted limits of the Oregon and California Railroad
Company, under the grant of July 25, 1866, (14 Stats., 239); that said
road was definitely located opposite said tracts September 4, 1883
that the odd numbered sections in the twenty and thirty mile limits
were withdrawn from market October 27, notice of which was filed in
the loecal office November 7, 1883, ‘and on account thereof, said entry
was held for cancellation.

She appealed from that portion of your decision holding for cancella-
tion her entry for lot 2, alleging that said lot was offered for sale Octo-
ber 13, 1862, and was subject to sale when she made her entry, and

- that no approved map or plats of said railroad were tiled in the local
office until fourteen days after her right had attached. She asked that
her entry for lot 2 be allowed to stand and that the money paid for lot
1 be refunded.

Accompanying her appeal she filed her own affidavit in which she
alleged ** T have this day deposited in the post-office at Ashland, Ore-
gon, a true copy of the foregoing notice, and this affidavit directed to
Henry Villard, President of the Oregon and California Railroad, at
New York City, New York, where I am informed and believe the said
President of thesaid railroad post-office address now is, and that I paid
the postage on the same.” .

Rule 93 requires that a copy of the notice of appeal, specification of
errors, and all arguments of either party, shall be served on the oppo-
gite party within the time allowed for filing the same.

‘Rule 94.—Such service shail be made personally or by registered
letter, and Rule 95,—Proof of personal service shall be the written

.



250 ' DECISIONS RELATING TO THE PUBLIC LANDS.

acknowledgment of the party served or the affidavit of thé person
making the service attached to the papers served, and stating time,
place, and manner of service.

Notice of this appeal has not been properly given the railroad com-
pany, and the same will not, under the rales and the decisions in Hun-
toon v. Devereux (10 L. D., 408), and Bundy ». Fremont Townsite (Lo
L. D., 595), be considered, but must be and is hereby dismissed.

MINING CLATM—SURVEY—CIRCULAR OF DECEMBER 4, 1884.

CoNSoLIDATED MIniNGg Co.

In the survey of a lode claim that conflicts with a prior valid claim, that is excepted
from the application, the applicant’s right does not extend beyond an end line
passing through the point where the lodeintersects the exterior line of tie senior
location, i

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, September 8, 1890,

I have considered the appeal of the Consolidated Mining Company
from your decision of December 27, 1888, holding the survey of the
i Eighth of January” lode claim lot No. 158, Ophir mining distriet of
Salt Lake City, Utah land district, to be in violation of circular of De-
cember 4, 1884, and directing a new survey thereof. '

This claim was located January 8, 1884 and surveyed June 23, and
24, 1885. An inspection of the plat and field notes of the survey shows.
that the lode line, from the point of ¢ discovery ” bears N. 80 35/ w.,
and intersects the southern boundary (side-line) of the ¢ Chicago No. 27
lot 44, and crosses said lot and also the % Trafalgar,” lot 49, “ Red Pine”
lot 69, enters the ‘ Sacramento” lot 81, and terminates within the last
named claim, .

These several lots lie contignous so that the said lode line after enter-
ing the first named lot does not pass over any land not embraced by
these various claims all of which were located prior to the location of
the *Eighth of January”_elaim, and each of which is excepted from
this application. . .

The last sentence of first paragraph of circular of December 4, 1884,
3 L. D., 540, says:

His right to the lode claimed terminates when the lode in its onward course or
strike intersects the exterior boyndary of such excluded ground and passes within it.

The first sentence of the second paragraph says:

The end-line of his survey should not, therefors, be established beyond such inter-
section, unless it should be necessary so to do for the purpose of ineluding ground
held and claimed under a location which was made upon public land and valid at
the time it was made,
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v , ,
In the case at bar, we have seen that there wasno ground that eould

be held and claimed under this location, lying between the point where
the lode interseeted the south line of the ¢ Chicago No. 2” and passed
within the boundary of the excluded ground and the point of terminus
of said lode line. _

The case is similar to that of the Engineer Mining and Developement
Company (8 L. D., 361), in which case the sunrvey over-lapped on its
southerly end the ¢ B. F. Requa” lode claim which had been previously
located. After discussing the case and section 2336 R.S., the Secretary
said: '

In the case at bar the survey over-laps bab does not cross or interseet the prior
location. It can not therefore be held to come with in the purview of section 2336.
e e e e From the survey as it now stands the lode appears to strike
the exterior line of the  B.F.Requa” lode claim at a point north of the line sur-
veyed as the southerly end-line of the ¢ Eldorado.” The appellant’s right does not
extend beyond a southerly end-line (parallel with the north line) through the point
where tlie lode intersects the exterior line of the said sepior location.

In following this ruling I may say the appellant’s right does not ex-
‘tend beyond a northerly end-line (parallel to the south line) through
the pointf where the lode intersects the exterior line of the.said senior
location (*Chicago No. 27). It was therefore proper to require the
end-lines of the survey to be re-adjusted, so as to accord with the
requirements of the law and regulations. :

" Your decision is affirmed, and a new survey required accordingly.

CONTEST—PREFERENCE RIGHT OF ENTRY—-RELINQUISHMENT.

COMLEY ». MILLS.

In a hearing ordered between two settlers to test a question of alleged priority a.
“ preference right of entry ” is not acquired as under a contest.
Where the entryman, during the pendency of such litigation, files a relinquishment
the question at issue abates; and such entryman has thereafter no inferest in
' the case nor right of appeal. '

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, September 8, 1890.

Your office by letter of July 25, 1889, transmitted to this Department
the papers in the case of A. M. Comley ». R. S. Mills, upon the appeal
of the latter from your decision of March 30, 1889 ¢ awarding the pref-
erence right of entry to the former, for the NW. % of See. 29, T. 107 N,
R. 57 W., Mitchell, South Dakota, land distriet.

The record shows that Mills on November 20, 1886, made homestead
entry for this land in lieu of his pre-emption filing of October 21, of
same year.
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On Febroary 16, 1887, Comley made application to file pre-emption
declaratory statement for the same tract, alleging settlement November
20, 1886, this being the day on which Mills had made homestead entry,
the register and receiver ordered a hearing to determine which of the
parties had the prior right thereto, and upon considering the testimony
in the case they decided, on May 19, 1887, that Mills had such right,
and rejected the application of Comley.’ .

From this decision he appealed, and on March 30, 1889, your office,
passing upon the case, found that Comley made settlement November
20, 1886; and made valuable improvements upon the land, and gave
him the preference right.

In your decision, referring to the record in the case, you say, that on
December 2, 1837, Mills’ homestead entry was eanceled on relinguish-
ment, and that on same day one Delano made homestead entry for the
tract and that said cancellation had been noted in your office on De-
-cember 16, 1887, and-you say:

I believe further that his settlement and contest directly brought about the a,forg-
said cancellation in your office, hence, I award to A. M. Comley, contestant, the pref--
-erence right of entry to this tract and close the case.

There had been no contest initiated by Comley against any entry and
there was no question of  preference right of entry” in the case, but
-only the guestion of priority between the settlement of Comley and the
homestead right of Mills, heuce, when Mills relinquished his rights and
his entry was canceled, there was nothing left for you to try or deter-
mine. These parties must stand on their settlement rights, and Mills,
having relinquished his claim under his entry, ceased to have any inter-
@8t in the case and, therefore, has no right of appeal.

The attempted appeal is dismissed. ’

5

-

TIMBER CULTURE CONTEST—INFAN T HEIR—NOTICE.
FANSEY ¢. TORGERSEN.

3

if good faith is apparent, failure to fully comply with the requirements of the timber

culture law may be excused, where such failure is the result of mis{ake, and an
effort is made to cure the default prior to the initiation of the contest.

In a contest against the claim of a deceased entryman it must clearly and affirma-
tively appear that the proceedings are regnlar, and that the entryman or his
legal representatives have failed to comply with the requirements of the law.

Notice of the proceedings in such a vase should be given the infant (sole) heir, and
the guardian be made a party thereto in accordance with loeal procedure.

Acting Secretary Chandler to the Commissioner of the General Land
Office, September 3, 1890,

I bave considered the case of Louis M. Fansey v, Caroline Torgersen,
#ole heir at law of Christ Torgersen, deceased, as presented by the ap--
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peal, filed by “A. S. Baldwin, attorney for the claimant,” from the de-
cision of your office, dated October 22, 1883, holding for cancellation
timber culture entry No. 1559 of the NW. £ of Sec. 9, T.14 N, R. 22
'W., made by Christ Torgersen on May 29, 1880, at the North Platte
land office, in the State of Nebraska.

The record shows that said Fansey, on Qctober 22, 1884, filed in said
local land office his contest affidavit, alleging that he was well ac-
quainted with said entry, and knew the present condition of the land
covered thereby; ‘“that the said Christ Torgersen died February, 1882,
and left, surviving him, one child, whose name is Caroline Torgersen,
and who is his sole heir; that said Christ Torgersen failed to break five
acres of said tract in 1881 ; that said heir has failed to break or cause to
be broken ten acres of said tract, and has failed to plant to trees, seeds,
nuts, or cuttings, ten acres of said tract or cause the same to be done;
that said heir has failed,to cultivate ten acres of said tract in 1883 and
1884. Notice issued on the same day, summoning the contestant and
gaid heir to appear at said local office on December 18, 1884, at nine
A. M., and also that ¢ Depositions in said canse will be taken before R.
B. Pierce, county judge of Dawson county, at his office in Plum Creek,
on the 11th day of December, 1884.”” The depositions were taken as
directed and filed in the local office on December 17, 1884, and the hear-
ing was had before the local officers on December 18, same year. It
nowhere appears that notice was served upon said heir, but it is shown
that witnesses were examined by said county judge in support of said
entry. : )

The local officers found, and so state in their decision, “that .the
requisite amount of breaking was done, but, by mistake, a portion of
the same was done upon an adjoining quarter section ; the mistake was
learned in April, 1884, there being at least two and a half acres of the
same;” that *the entryman should not suffer for this honest error.
But, upon learning said mistake, there seems to have been no effort
made on the part of the entryman or his (her) representatives to cure
said defect;” that the testimony showed that there had been only
geven acres planted in trees, including that part which was planted by
mistake on another adjoining tract; that the law requires strict com-
pliance, which was not shown in the case at bar, and the local officers,
therefore, recommended the cancellation of said entry. .
~ From this decision an appeal was taken in the name of said heir.
Your office, on October 22, 1885, found that the entryman died in the
month of February, 1882; that prior to his death he broke ten acres,
of whieh only six or seven acres were upon the land covered by his
said entry ; that since the discovery of said defect “no effort has been
made to cure the same.”

~ The grounds alleged in the appeal, taken in the name of said minor
heir, are, that the decision is contrary to the law and the evidence, and
that the heir, who was a young child, was helpless, until a guardian
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had been appointed ; that her guardian * did all in his power to remedy
the default, if any existed, before suit brought, and thereafter.”

The evidence in the case shows, that the entryman in his lifetime
broke the required amount on what he supposed was the tract entered
by him, but by mistake a part of the breaking was on an adjoining
tract; that said entryman died in February, 1882, and that H. J. Kolbo,
on November 12, 1884, was duly appointed guardian of Caroline Tor-
gersen, who was the sole heir of said deceased entryman ; that said
contest affidavit was filed and notice issued to said heir on October 22,
1884, Orfe of the witnesses for the contestant, Vanantwerp, testified
that it was not.discovered until April, 1884, that the breaking was not
all upon the right claim ; that the first five acres were planted in tim-
ber in 1883, but about two and a half acres of the plantin g were on the
adjoining claim; that the trees on the adjoining claim were transplanted
upon the tract in question in the spring of 1884, after the discovery of
the mistake, and some cuttings set out, making between five and six
acres altogether, and only seven acres of breaking then upon the tract,
without the firegnards.

Another witness, Shelden, states (Evidence, p. 15), that he assisted
in making a survey of the land broken on the tract in question, about
a week before giving his evidence, and there were ‘ between nine and
‘ten acres”; that there were planted between five and six acres on said
tract in seeds, trees, nuts, or cuttings, prior to October 22, 1884 ; that
about an acre and a half wefe broken ¢ the past summer” on the south
side of the tract; that during the summer of 1884 and prior to the
initiation of said contest there were planted upon said tract between
“three and four acres;” that, including the two and a half acres planted
on the adjoining claim, there were planted *‘between seven and eight
acres.” On the part of the claimant, witness Bainbridge (Evidence, p.
19) testified that five acres, supposed to be on the claim, were planted
in trees in 1883; that four thousand trees were planted in 1884,
‘““and the balance of it was planted to box elder seeds,” about three
acres in the opinion of the witness, although he did not measure it;
that in the spring of 1884 a little over six acres were marked off for the
purpose of planting to trees, but this piece was not planted, because of
the division of the section which ent off said piece from the land en-
tered; that® portion of the fireguard, about forty-four rods, was planted
by witness in box elder seeds; that witness planted allof the old ground
found by the survey to be on the tract entered and the balance of the
fireguards not then planted. On cross examination witness testified,
that he was the stepfather of the claimant: that he replanted some of
the'trees from the adjoining tract to the land in question ; that the
~ ground for the second planting was plowed between the 10th and 15th
of April, 1884, and marked off the second day afterwards ; that there
were one acre and sixteen rods of new breaking done upon the tract in
1884 ; that the reason more land was not broken was because of the '
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severe drouth, which caused the land to become so dry that witness
eould not break any more; that the claimant was only ten years old the
November preceding ; that said breakmg in 1884 was done in the month
of September.

The testimony of said witness i§ corroborated by the uncle of claim-
ant, whoalso testified that the entryman died on February 15, 1882,
that there has been no administrator of his estate; that his w1dow re-
married in the spring of 1883, and that about a month prior to the date
of taking said evidence, Ha,ns J. Kolbo was appointed guardian of said
heir. Said Kolbo also testified in behalf of the claimant, corroborating
her other Witnesseé, relative to the breaking and planting of trees upon
the said tract. He also testified that he was appointed guardian of said
claimant on November 12, 1884 ; that prior to said date no guardian
had been appointed, On crossexamination, witness stated that prior to
May 1, 1884, the season was sugh that the ground could be properly
prepared for planting to trees ; that the trees on the adjoining elaim were
transplanted about May 1st to the.tract in question; that the applica-
tion to have witness appeinted guardian of said heir was filed in Sep-
tember 1884, and that as her guardian he-¢ intends to do what the laws
requires. . . . . . about the tract;” that-he knew he would be
appomnted gonardian of said heir prior to the issuance of letters, from'
a letter received from the judge of said court.

From the foregoing it is apparent that said entry ought not to be
canceled. The local officers did not have the witnesses before them,
and their statement, concurred in by your office, that ¢ no effort has
been made by the entryman or his representatives to cure the de-
fect” in the breaking and planting since the disecovery of the mistake
of the entryman in his plowing and planting is not sustained by the
weight‘of evidence submitted in the case,

It is clear that the requisite amount of land would have been duly
planted in 1883 had it not been for the mistake of the entryman, con-
ceded to have been honestly made, and some effort was made to remedy
the defect prior to the filing of said contest affidavit.

The circumstances of this case are such, in my judgment, that they
furnish a sufficient exc¢use for the default, and there is an entire want of .
evidence of any bad faith on the part of the entryman in his lifetime,
and, certainly, none can be imputed to a minor ¢hild only ten years of
age. So that upon the merits of the case there has been no suificient
showing made of failure to comply with the requirements of the timber
culture act. e

, But,independently of the foregoing, said contest could be dismissed
because the suitis not brought and continued against the proper parties.

The code of civil procedure for the State of Nebraska (Ed. 1867, p.
307, Sec. 38), provides that ¢ the defense of an infant must be by a
guardian for the suit, who may be appointed by the court in which the
action is prosecuted, or by the judge thereof, or by the probate judge.”
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Said code also provides that ¢ When the defendant is 2 minor under the
age of fourteen years, the service must be made upon him, and npon
his guardmn or father, or, if neither of these can be found, then upon
his mother, or the person having the care or control of the infant, or
with whom he lives.” (Id., p. 404-3,Sec. 76.)

The record does not affirmatively show that said notice was served
upon said infant, or upon her parent or guardian as required by law,
and her guardlan was not at any time made a party to the proceedings.

While it is true that, as a general rule, a strict compliance with the
requirements of the timber culture law must be shown by claimants,
especially when making final proof in support of their claims, yet, it is
also essential that, in a case like this, when the contestant seeks to
cancel an entry which will deprive a sole heir, only ten years of age, of
ber inheritance, it must be clearly and affirmatively shown that the
proceedings have been regular, and that the entryman or his legal rep-
resentatives, in case of his decease, have failed to comply with the re-
quirements of the law; and, when a reasonable excuse is given for any
apparent omission, the entry will not be canceled.

The decision of your office must be, and it is hereby, reversed.

FINAL PROOF PROCEEDINGS.—OSAGE FILING.
WILLS v. BACHMAN.

Final proof should not be submitted during the pendency of adverse proceedings
instituted by another to secure title to the land involved. -

The time within which an Osage filing is required to be made will not run where the
local office is elosed, and the Commissioner directs that daring such period time
will not run as against applicants for publie land,

Daring the pendency of a contest the entryman must continue to comply Wlth the
requirements of the law.

Acting.Secretary Chandler to the Commissioner of the General Land Office,
September 8, 1890.

I have considered the case of Henry Wills ». Abraham L. Bachman,

" as presented by the appeal of the latter from the decision of your office,

dated February 17, 1887, rejecting his proof and holding for cancellation

his Osage declaratory statement No, 9191, filed in the Larned, Kansas,

land office on Oectober 1, 1885, for the SW. } of Sec. 21, T. 34 8., R. 18

W., alleging settlement theréon Margh 1, same year, and awarding said
land to said Wills,

The record shows that said Wills filed his Osage declatory statement
for said tract on October 12, 1885, alleging settlement the day previous;
that Bachman, after due notice, made final proof in support of his claim,
and upon a protest of said Wills alleging a valid adverse claim, a hear-
ing was duly ordered on March 13, 1886, and had on April 19, same

~
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year, to determine the rights of said parties to said tracts; that said
hearing was continued from day to day until April 21, 1886, when the
case was continued until August 26, same year, to enable parties
to take depositions, and the case was closed on August 27, 1886;
and that on April 19, 1886, Wills made final proof before the register
of said office. The local officers found that Bachman was first seen
upon the traet in question on the last of February or first of March,
1885, when he commenced to build a dug-out eight by twelve feet, with
a dirt roof'; that he had fourteen acres of breaking, a well eighteen feet
deep, without any water, but had cultivated no crop on said land prior
to his final proof; that Wills settled on said land about August 11,
1885, and that Bachman’s improvements then consisted of said dug-out,
and one-third of an acre plowed ; that no one was then living in said
dug-out, and it looked from its general appearance as if the traet had
been abandoned ; that Bachman only lived. in his dugout about ten
days, while his brother’s family lived with him until they were driven
out by a heavy rain; that Wills resided upon said tract from August
13, 1885, and up to the time of said hearing he was not absent more
than ten days; that after submitting a part of his testimony in the case,
he abandoned said tract and went back to the State of Missouri; which
indicates bad faith. The local officers therefore held for rejection the
final proof of each of said parties.

On appeal, your office found that they were qualified pre-emptors and
were actual settlers upon said tract at the dates their respective proofs
were made ; that by the failure of Bachman, who was the prior settler,
to file his declaratory statement within the period required by law, and
before the intervention of the valid adverse right of Wills, he lost the
benefit of his prior settlement and his entry was barred by the statute; -
that at the date Wills made his final proof he was an actual settler upon
the land in question and had resided thereon for more than six months
next preceding said date, and the land must be awarded to him.

On May 10,1887, the local office transmitted an application by Bach-
man’s attorney for a modification of said decision, or for a new trial,
service of which upon the attorneys of Wills, without objection as to
time, was acknowledged on April 28, same year. The grounds of said
application are that the decision of your office overlooked the fact ap-
parent in the record, that said Wills was not an actual resident of said
tract at the date of his proof and entry, but was more than one hun-
dred miles distant, on his way to Missonri, and that said Bachman was
there and had been ever since his settlement, actually residing on said
land ; thatif said facts are not shown by the record, said Bachman, by his
attorney, N. B. Freeland, asks that time be given to show the same by
affidavits. Said application concludes with a statement made under
oath by said Freeland that he had that day received a letter from said
Bachman stating that his former counsel in said case had removed to
OCoélorado; also that said Freeland was inforined and believed that the

2497—No, 11——17
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allegations in said application were true; that the time for appeal had
so nearly expired that there was not time to have said application veri-
fied by the defendant, which was the only reason why said counsel veri-
tied said application.

Jn August 1, 1887, the local office transmitted another application of
_ said Bachman, by his said attorney, asking that your said office decision
be reversed, because the same was an oversight for the reason that said
land office was closed on account of fire from May 27, 1885, until Uecto-
ber 1, same year, and hence Bachman could not have filed for said land
du.rlng the time the office was closed.

Your office, on October 8, 1887, refused to modify said decision be-
cause said motion was not ﬁled in time, it appearing that the parties
were duly notified of your office decision on February 23, 1887, and the
application did not allege any newly-discovered evidence. Notice of
said decision of your office was duly given to the attorney of said Bach-
man, and on October 31, 1887, the local officers transmitted the appeal
from said decision of February 17, 1887, filed in their office on Uctober
15, same year, which was transmitted by your office to the Department
on November 29, following.

The errors alleged are that your office rejected appellant’s claim be-
cause he did not file in time, when the fact was that the delay in filing
was caused by the closing of said local office from May 27, to October
1, 1885, on account of the destruction of its records by fire; and he in-
sists that your office should have corrected the decision as soon as the
error was indieated. It is also alleged that the attorney of record for
said Bachman at said hearing had removed to Oolorado prior to said
decision of February 17, 1887, and had abandoned all practice before
said local office, and, in consequence. thereof, said appellant’s attorney
received no notice of said decision until a very few days prior to the )
filing of said application for said reconsideration, which was made within
' thirty days from the time the same was received either by appellant or
his present counsel who was his counsel at that time. With said appea]
is filed a duly certified copy of a letter from your office dated June 13,
1885, to the register and receiver of said office instructing them to “ad-
vise settlers, desiring to place their claims of record, that the time
during which the office is closed for general business will not run against
them.”

On the part of Wills, it is insisted that said application for review
came too late, and that the decision of your office has become final, and
has passed in rem judicatan.

The record shows many irregularities. In the first place, Wills
should not have been permitted to make tinal proof while the right of
Bachman to said traet was still pending. Wills had protested against
the allowance of Bachman’s proof, alleging his own adverse claimto the
land, and until the right of Bachman to the tract was finally determined,
no further action could be taken by the local officers or the land depart-
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ment. Rules of Practice, No. 53 (4 L. D., 43); Chicago, Rock Island &
Pac. R. R. ». Easton (id., 265); Stroud v. De Wolf (id., 394); Bailey ».
Townsend (5 L. D.,176); Wade v. Sweeney (6 L. D., 234); Lewis Peter-
son (8 L. D., 121); Laffoon » Artis (9 L. D,, 279). ‘

The decision of your office adverse to Bachman is based upon his’
failure to file within the time required by law. If the allegations of the ‘
appellant be true, then it is apparent that he did file in time, for, by the.
express direction of your office, the time did not run while the local
office was closed, which the attorney for appellant swears was until
October 1, 1885. Moreover, the attorney for Bachman also swears that
the ¢ounsel of record for appellant at the date of said hearing had re-
moved to Colorado prior to said decision of February 17, 1885, and that
the application for modification was filed in due time after the appellant
or the attorney who filed said application had received notice of said
decision. But, conceding that upon a strict construction of the rules of
practice said motion was not filed within the time required, yet, since
your office has allowed the appeal, and it'is alleged that said Wills
abandoned said tract pending said contest, I am of the opinion that the
case should be considered by this Department.

It is well settled that, pending a contest, the entryman must continue
to comply with the requirements of the law. Byrne v. Dorward (5 L
D., 104); Tasehi ». Lester (6 L. D., 27).

The tract in question is a part of the Osage Indian trust and dimin-
ished reserve lands, and is disposed of under the provisions of the act
of Congress approved May 28, 1830 (21 Stats., 143), which require the
applicant to purchase to become an actual settler at the date of the en-
try. United States ». Atterbery et al. (8 L. D., 173); Hessong ». Bur-
gan, (9 L. D,, 353); United States v. Jones (10 L. D., 23).

In view of the allegations made by the appellant relative to-the clos
ing of said office, the abandonment of said tract by Wills prior to the
final determination of said contest, and his own continued tesidence
upon said land, I am of the opinion that the case should be remanded
to the local office for further proceedings after due notice to said par-
ties of the time and place thereof, at which appellant will have an op-
portunity to submit testimony relative to the closing of said land office,
the absence of said Wills from said tract, and any other facts tending
to show his good faith in the premises. Wills should also be allowed {o
controvert the testimony submitted by Bachman, and furnish any addi-
tional testimony he may choose tending to show his superior right to
the land. :

The decision of your office is modified aecordingly.
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PRACTICE—~APPEAL—-REHEARING-—-CERTIORARIL
WITTER v. OSTROSKI

An appeal should be taken from the original decision, and not from the refusal to
grant a rehearing.

The Commissioner’s diseretion in the matter of orderiug a rehearing will not be con-
trolled by the Department in the absence of any apparent abuse of such discre-
tionary authority.

Acting Secretary Chandler to the Commissioner of the General Land Office,
September 9, 1890.

By letter of April 12, 1890, you transmitted the petition for certio-
rari filed by the attorney of George F. Witter Jr.,in the case of said
Witter v. John Ostroski, involving the latter’s homestead entry for
the N. % of SE. 1 of Sec.8 T. 22 N., R. 5 E., Wausan, Wisconsin, land
district.

It seems from said petition and the copy of your office decision made
a part thereof, that Ostroski’s homestead entry was attacked by Witter
on the charge that it was fraudulently and illegally made ; that the
loeal officers decided in favor of the contestant and overruled a motion
for a.rehearing ; that the entryman appealed to your office ; and that yon
by decision of March 2,1890 dismissed said appeal, upon motion of the
contestant, for the reason that it contained no specifications of error, but
then proceeded to take jurisdiction of the case underrule 48 of rules of
practice without specifying under which subdivision of said rule said
action was warranted, decided that a motion for a rehearing should
have been granted, and remanded the case for a new trial.

Thereupon the motion now under consideration was filed.

Counsel for Witter seem to be at a loss to know what became of the
appeal from the refusal to grant a rehearing. There was really but
one appeal, and that from the decision of the case. See.John R. Nickel
(9 L. D., 388).

Your dismissal of the appeal seems to have been proper, but I do not
find anything in the record before me that brings the case within either
of the four subdivisions of rule 48 of rules of practice.

Counsel for the upplicant has discussed rule 48 very fully, but he
seems to have overlooked the fact that rule 83 on which he bases his
application for a writ, provides for certiorari when the Commissioner
tshall formally decide that a party has no right of appeal to the

Secretary.”
In the case at bar no appeal was taken and no decision formal or

otherwise was rendered denying the same. It may be said that the
decision was merely an interlocutory order and as no appeal would lie
from it, none need be offered. The Department will not review on cer-
tiorari an interlocutory order of the Commissioner, unless good cause is
shown for such action. Olney ». Shyrock (9 L. D., 633).



DECISIONS RELATING TO THE PUBLIC LANDS. 261

The case is similar to that of Gibson ». Van Gilder (9 L. D. 626), in
whieh it was said :—

Under this rule (72) the Commissioner may grant a rehearing . . . . andhe
may also in the exercise of his discretion order a further investigation or hearing
when necessary to enable him to render an inbelligent decision in the case, although
no motion for a rehearing is filed, and the Department will not control the Commis-
sioner in the exercise of this discretion unless there is an apparent abuse of it . .

The remanding of this case for further hearing does not violate rule 48 because that
rule must be considered in connection with rale 72, which allows the Commissioner
in his diseretion to make further investigation and to have additional testimony before
him, belore passing upon the merits of the case, or passing upon the decision of the
local officers. ]

I do not find in the case at bar any abuse of discretion, nor do Ifind
thatshe petitioner will suffer any material i 1nJury by the order made.

The application is ther¢fore refused.

NOTICE—PUBLICATION—ACT OF JUNE 15, 1880.
JONES ». DE HAAN,

Notice of a decision given by unregistered letter is not sufficient evidence of service ;
nor do the rules of practice provide for verbal notice in such a case.

In an affidavit, filed as the basis for an order of publication, which sets forth that the
defendant is not a resident of the State, and personal service can not be made, it
is not necessary to show what efforts have been made to secure personal service
on the defendant. '

The initiation of a contest suspends the right of purchase under the act of June 15,
1880.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, September 9, 1890,

I have considered the appeal of Adam De Haan from your office de-
cision of October 3, 1888, in which the record shows that De Haan made
homestead entry No. 2036 February 28, 1879, of the E. § of the NE. 1,

“See. 4, T. 11, R. 30 W., Wa Keeney, Kansas, and additional home-
stead entry No. 2992, under the act of March 3, 1879 (20 Stat., 472), of
the west half of the same quarter section.

May 19, 1885, John H. Jones initiated contest, charging abandon-
ment of both said entries. Notice of contest was made by publication
on the affidavit of Jones that defendant, De Haan, was not a resident
of the State of Kansas, and that personal serviee can not be obtained.
At the hearing, July 7, 1885, defendant made default, and plaintiff ap-
peared and submitted testimony in support of his charge of abandon-
ment.

September 23, 1885, before a decision was rendered on the contest,
defendant applied to purchase said tracts under the act of June 15,
1880 (21 Stat., 237), which application was granted by the register and
receiver, and he was permitted to make cash entry No. 1122, and the
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contest was dismissed. Jones did not appeal from the action of the
register and receiver in dismissing his contest until December 8, 1886.
The reasons for such delay are set forth in your office decision (letter
« H? to register and receiver), and are as follows :

The cage was first brodght to the notice of this office by plaintiff’s letter, dated
February 8, 1886, inquiring as to the status of the same. As the result of such let-
ter, and in reply to office letter of August 16, 1886, you transmitted the record in
the case August 19, 1886, with report that though notified of your decision dismiss-
ing the contest, plaintiff took no further action in the premises. October 18, 1886,
you reported, in response to office letter of October 4, 1886, that, althongh you had
no evidence in your office showing that plaintiff received notiee of your several ac-

" tions in dismissing his contest and allowing defendant o purchase land, yet such
notice was evidently sent to him at his post office address, Grinnell, Kansas, inas-
much as it was the invariable custom of your office to so notify contestants, Upon
this you were directed by office letter of October 30, 1886, to notify plaintiff that ifhe
could show by his own affidavit and that of his attorney of record that he never
received official notice of your decision, he would be entitled to file an appeal there-
from. October 28, 1887, you transmitted said affidavits, together with the appeal of
plaintiff, and the counter affidavits submitted by defendant in support of his motion
for the dismissal of the appeal. In plaintiff’s affidavit and the affidavit of his at-
torney it is set forth by each that he never received any notice from your office of
the dismissal of the contest. In the affidavits submitted by defendants two show
that it was the invariable cnstom of your office to notify contestants of the dismissak
of their contests on purchases like the one in question, and two set forth that im-
mediately after the dismissal and purchase herein, the plaintiff was personally and
verbally advised by one McGraw and the local officers of the said decision of your
office. Sueh a notice both he and his attorney swear as aforesaid they never received,
and as before shown there is nothing in the record disproving their claim.

Upon this evidence you held that the appeal was properly before you.
You also held that the proof of abandonment was sufficiently shown,
and canceled both homestead entries and held defendant’s cash entry
subjeet to contestant’s preference right.

From this decision Catherine L. V., Davis; third transferee from the
. original entryman, now appeals to this Department.

Comparing the statement of facts as set forth in your office decision
with the record before me, I find it is substantially correet, with this
exception : instead of two affidavits setting forth personal and verbal
notice to plaintiff, I find but one, and that was made by E. A. McMath
(instead of McGraw), and stated in substance: «That contestant, shortly
after the dismissal of his contest, had told affiant that he had been in-
formed by his attorney that his contest ha.l been dismissed, and that he
had then gone to the local office, and the receiver had also informed
him of this fact; affiant also states that on the day the cash entry was
allowed, he, affiant, informed contestant’s attorney of the dismissal of
the contest and allowance of the entry.” :

From this it satisfactorily appears that no notice of the dismissal of
his contest was ever properly served upon him. Practice Rule 44 re-
quires such notice to be in writing, and to be served personally or by
registered letter through the mail. Notice sent by unregistered letter
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is insufficient evidence of service. (Johnson ». Miller, 8 L. D., 477
English v, Noteboom, 7 L, D., 335). The case cited by appellant (New
Orleans Canal and Banking Co. v. State, 5 L. D., 479) is not in point. -
In that case notice was sent by unregistered letter to the counsel of the
bank, and it was held to be sufficient, for the reason that he admicted
that he received it. There is no sach admission in this case; on the
contrary, both contestant and his attorney deny ever receiving any
" kind of notice, and the only evidence tending to show that notice was
sent to contestant is the affidavits referred to, showing that it was the
invariable custom of the office to send such notice through the mail, by
unregistered letter. Notice verbally given, as testified to by McMath,
can not be held sufficient, as the Practice Rules nowhere provide for
verbal notice, nor should they. The appeal was therefore properly be-
fore the Commissioner. '

The next point insisted on by counsel for appellant is that—

No personal service of notice of contest was ever made, and no sufficient affidavit
+was made for consiruetive service by publication, the affidavis making no showing of
any effort to make personal service, as required by rule eleven (11).

This objection goes to the root of the whole matter, for ifitis sustained,
the local office had no jurisdiction, in other words there was no contest
pending and the cash entry was properly allowed. That part of the
affidavit of contest which has relation to service is as follows: *That
said De Haan is not a resident of the State of Kansas, that personal
service can not be obtained.” :

Oounsel for appellant contends that this is insufficient to authorize
service by publication, because the affidavit does not show thereby that
he made any effort to procure personal service on the defendant, as
required by rule 11 (rule 12 then in force). This rule is as follows:

Notice may be given by publication alone only when it is shown by affidavit of
contestant and by such other evidence as the register and receiver may require, that

due diligence has been used, and’ that personal servies can not be made. The party
will be required to state what effort has been made to geb personal service.

It is quite plain that this rule contemplates two classes of cases:

‘1st. Notice by publication to the entryman wheu he is a non-resident
of the State.

2nd. When the entryman is within the Sta