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PRIVATE CLAJWI—SCRIP—ACT ¥

D. C. HARDEE. ’

The third section of the act of June 2, 1858, authorizes the issuance of serip only in
cases of confirmed’ pnvate land elaims, and requires hatlsfaetory proof of such
confirmation.

The third section of the act of Mareh 3, 1819, expressly e\ccep’ts from confirmation
lands claimed or recognized under sections one and two of said aet,

In the case of a claim depending for confirmation. upon section 3, act of March 3, 1819,
the confirmee, or his legal representative, must identify the land in order to de-
termine whether it was covered by a claim under sections one or two of said act,
and whether the claim thereto has been satisfied in whole or in part.

Secretary Vilas to Commissioner Stoc]cslwger, July T; 1888.

I have considered the appeal of D, C. Hardee, as legal representative
of Samuel Phares, from the decision of your office of January 31, 1887,
denying his application for the approval and delivery by your office of
the certificate of location, issued by the surveyor general of Louisiana,
under the third section of the ac{ of June 2, 1858 (11 Stat., 294), in sat-
isfaction of the Louisiana private land claim of said Samuel Phares.
In 1803 the ILoouisiana Territory was ceded to the United States by
France, and April 25, 1812, Congress passed an act ¢ for ascertaining
the titles and claims to lands in that part of the Louisiana territory,
which lies east of the river Mississippi and island of New Orleans and
west of the river Perdido.” The act provided that ¢ the lands within
said limits shall be laid off into two land districts, between which Pearl
River shall be the boundary, and for each of which districts a commis-
- sioner of land claims shall he appointed by the President.”
‘These commissioners were charged, in the first place, with the duty
of investigating and having a record made of all claims to lands within
their respective districts, based upon “any grant, order of survey, or
other evidence of claim whatsoever, derived from the Freuch, Brit'sh,
3263—voL T—1 , 1
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or Spanish governments,” and were required to make abstracts thereof
and forward them to the Secretary of the Treasury; and in seection
eight of the act it was further enacted :

That the said commmissioners are here\n authorize and regnired to colleet and re-
port to Congress, at their next session, a list of all the actsal settlers on land in said
districts, respectively, who have no claims to land derived either from the Fremeh,
Britisb, or Spaunish Governments, and the time at which sueh settlements were made.

James O. Cosby was appointed Commissioner for the district west of
Pearl river, and pursuant to said section eight of said act, he reported,
June 7, 1813, a supplemental list of settlers, among whom was Samuel
Phares. (Am State Papers, Vol. 3, p. 69, Green’s Ed.)

Congress next passed the act of March 3, 1819 (3 Stat., 528), by the first
section of which, certain claims to land demved from the Spanish or
British governments, reported by the commissioners under the acts’of
1812, are recogunized as valid and complete titles, and by the second
section, other claims founded on. written evidence of title from the
Spanish authorities, and reported by the said eommissioners, though
incomplete, are confirmed. By the third section of said act, a grant, as
a donation, is made to a class of claimants and actnal settlers who had’
no written evidence to sustain their claims, but who had actually in-~
habited or cultivated the lands claimed or settled on prior to April 15,
1813, and whose claims were comprised in the list of settlers reported
by said commissioners; but it is provided,  that nolands shall be thus
granted which are claimed or recognized by” sections 1 and 2 of said
act. .
" The settlement of Samuel Phares appears to have been made in 1811
and his claim falls within the class designated in said third section of
the act of March 3, 1819,

Under this act parties were ¢ confined to the lands settled on and in-
habited or cultivated, and the original settlement and inhabitation or
cultivation fixed and determined the lccality of the claim, and they
were not permitted to go elsewhere and take up an equal quantity, and,
as it sometimes happened, that the government, through inadvertence
or mistake, disposed of the land embraced in the original claim,” or
from some other cause, it became impossible to locate thereon, Con-
gress, to prevent the injustice which would otherwise result in such
cases, passed the act of June 2, 1838, the third section of which con-
cludes as follows:

Where any private claim has been confirmed by Congress and the same, in whole
or in part, has not Leen located or satisfied, either for want of a specific location
prior to such confirmation, or for any reason whatsoever, other than a discovery of
fraud in such claim subsequent to such confirmation, it shall be the duty of the sur-
veyor-general of the district in which such claim was situated, upon satisfactory
proof that such claim has been so contirmed, and that the same, in whole or in part,
remains unsatisfied, to issue to the claimant, or his legal representatives, a certificate
of location for a quantity of land equal to that so confirmed and unsatisfied; whicl

certificate may be located npon any of the public lands of the United States, subjeet
o sale at a private entry at a price not exceeding $1.25 per acre. * * * *
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Under this provision of said aet, the surveyor general of Louisiana
in 1870, issued certificates of location on the claim of Phares, and the
same were transmitted to your office for authentication. Your office
denied the application for authentication of these certificates, upon the
ground, that ¢ the basis for indemnity in this case under the act of 1858
. has not been established.” .

The act of 1858, as appears from the above quotation therefrom, au-
thorizes the issue of certificates of location only in cases of “ confirmed ”
private land claims, and requires “satisfactory proof of such confirma-
tion.” The claim of Phares depends for confirmation upon the third
section of the act of March 3, 1819, which expressly excepts from its
operation lands ¢ claimed or recognized under sections one and two of
sald act.” If the land claimed by Phares was ¢ claimed or recognized ”
undereither of said preceding sections of the act, then the claim of Phares
thereto- was not confirmed by the act and the issuance of the certificates
of location was unauthorized by the act of 1858. The burden of prov-
ing confirmation of the claim is upon the confirmee or his legal repre-
sentatives. 1In order to do this, it is absolutely essential at the outset
to.sufficiently identify the land or establish its locuws. Until this is
done, it can neither be determined whether the land is covered by a
claim under sections one or two of the act of 1819, nor whether the
the claim thereto has been satisfied in whole or in part. Moreover, the
definite location of the claim wounld seem to be necessary, to prevent the
governinent from being defrauded by the duplication-of claims by the
original confirmees or their legal representatives. (Tnstructions of Com-
missioner Drummond of August 26, 1872, Land Office Report for 1873,
p..40.) ,

There is no evidence whatever in this case showing either the exact
or approximate boundaries of the land claimed by Phares, or in any
way identifying it; hence, no bams for indemnity under the act of 1858
is established. (John Shafer 5 L, D 283.) The proof is, also, silent as
to how Hardee, the alleged legal representative of Phares and in whose
bebalf as such representative the apphcdmon is made, acquired title
to the claim.

The decision of your office is accordingly affirmed.

PRE-EMPTION=— RESIDE\‘CE—J OINT ENTRY.
EpwaArp J. DoYLE.

The pnrpose of the departmental rule requiring of the pre- emptor six months aetual’

residence preceding entry is to secure an assurance of good faith on his part, and

where good faith is otherwise sufficiently esfablished, the object of the rule is
artained, and a literal compliance therewith is not necessary.

In the event of settlement pefore survey, and award of joint entry, the parties are not

anthorized to d1v1de equally the for bv acre tract in conflict and thereaftel enter
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In such a case the whole tract in conflict may be entered by either party on condi-
tion that he tenders to the other an agreement to convey to him that portion of
the land covered by his occupation.

If both parties fail or refuse to make entry on the terms thus prescribed then they
will be allowed to make joint entry under section 2274, R. 8.

Secretary Vilas to Commissioner Stockslager, Julg) 7, 1888.

I have considered the appeal of Edward J. Doyle from the decision of
your office of September 15, 1886, rejecting his final pre-emption proof,
for the N. § of SE. £ and SE. 1 of SE. }, Sec. 8,and * W. § of NW. { of
SW. L7 of Sec. 9, Devﬂ’ Lake district, Dakota

Doyle filed declaratory statement, No. 126, November 2, 1883, allew-
ing settlement March 21, of that year. His proof shows, that he made
settlement as alleged in his declaratory statement, March 21, 1883, and
resided on the land from that time until May 1, 1883; that from the
latter date to Angust 15, 1883, he slept on ths land two or three nights
each week and made such improvements thereon ¢ as his very limited
means would allow;” that from August 15 to November 1, 1883, he
was confined to his bed by fever, and, being unmarried and withous
family, “had to be removed about six miles to the house of a friend to
be cared for;” that from November 1, 1833, to January 1, 1836, he was
on the land about half the time, and irom the latter date to the time of
his making final proof, July 23, 1886, a period of six months and tweunty-
three days, he was on the land all the timne, except two weeks in the
first part of January, and one week in July, during which week he was
absent hunting his team which bad run away ; and that bis absences,
except during his said illness and the last named week when he was
hunting his team, were necessary to ecable him to earn a support, and,
from the time of his said settlement on the land, he neither had nor
claimed any other home. His improvements consisted of a frame house,
ten by twelve feet, well built, a frame stable, a well, thirty acres of land
broken, and six acres cultivated in crops—all valued at $300.

The local officers rejected the proof, “on the ground of insufficient
residence,” and your office affirmed this action of the local officers, hold-
ing that, “In defanlt of a continuous residence of six mouths next prior
to date of proof, the proof must be rejected.”

In this finding, I can not concar. The two weeks’ abseuce in Janu-
ary, 1886, were in the first part of that month, and this left more than
gix months before the date of final proof, July 23, 1836. The week’s
absence in July, 1886, for the purpose of hunting his lost team, was en-
tirely consistent with an intent to maintain his residence on the land,
and, in legal contemplation, did not break the continuity thereof.
Moreover, the purpose of the departmental rule, requiring of the pre-
emptor six months actual residence preceding euntry, is to secure an as-

urance of good faith on his part, and where good 1aith is otherwise
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sufficiently established, the object of the rule is attained and a literal
compliance therewith is not necessary. (Joseph Hoskyn, 4 L. D., 287;
Israel Martel, 6 L. D., 566.)

Your office does not find that Doyle acted in bad faith, and, in my
opinion, the proof leaves no.room to doubt his good faith.

Doyle’s declaratory statement embraced the # NW., 17 of the SW. 1 of
said Sec. 9, but one, A. A, Dion had filed a declara-tory statement for
the whole of said SW. , and, it appearing that both claimants had set-
tled npon and improved said tract prior to survey, this Department, on
contest by Doyle of Dion’s ¢laim, held, ¢ that the proper way to adjust
the rights of the parties is to allow a joint euntry of.the tract in dispute,
under Sec. 2274, Rev. Stat.” (Doyle v. Dion, 4 L. D., 27.) Bat Doyle and
Dion, disregarding the said departmental decision, agreed between
themselves upon a division of the land as to which their claims con-
flicted, Doyle taking the W. §and Dion the E. & of the NW.1 of said
SW. %, and under this agreement, Doyle embraced said W. § in his proof
- and Dion made cach entry of said E.1.” Your office properly Leld, that
this was ¢ unauthorized by law and by the said decision in Doyle o.
Dion,” and held Dion’s entry as to said E. § for cancellation.

Section 2271 of the Revised Statutes provides that in such cases « it
shall be lawful for such settlers to make joint entry of theland * * *
or for either to enter into contract with his co-settler to convey to him
his portion of said land after a patent is issned to him, and, after mak-
ing said contract, to file a declaratory statement in his ewn name, and
" prove up and pay for said land, and proof of joint occupation by him-

self and his co-settler, and of such contract with him made, shall be
" proof of sole occupation and pre-emption by the applicant. * * *7

Under this statute, I direct that Doyle be permitted to make entry. .
of the entire tract, upon condition that he tenders to Dion an agreement; .
in writing to convey to Dion that part of the tract claiined and occupied
by Dion, and if Doyle decline to enter into such agreement, then Dion
may make entry of the entire tract, upon the condition, that he tender to
Doyle an agreement to convey that portion of the tract in dispute
claimed and oceupied by Doyle. If both parties fail or refuse to make
entry upon these terms and conditions, then they will be allowedﬂ to
make joint enfry, in accordance with the provisions of said statute.
See Coleman v. Winfield, decided June 26, 1888 (6 L. D., 826). -

The decision of your office rejecting Doyle’s proof, as to the other
land embraced therein, to wit, the N. } of SE. } and SE. } of SE. $.of

Sec. §, is reversed.
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MINING CLAIM=EVIDENCE OF DISCOVERY.
SILVER JENNIE LODE.

Evidence as to the discovery of the alleged vein ov lode should be furnished showing
the place where, and when such discovery was made, the general direction of the
lode or vein, and all the material facts in relation thereto; and such evidence
should be elear and positive, and based on actual knowledge and the witnesses’
means of information be clearly set forth.

Seeretary Vilas to Commissioner Stockslager, July 7, 1888.

I have considered the appeal of William N. Nason et l. from the de-
cision of your office of January 8, 1837, holding for cancellation mineral
entry, No. 66, for the *Silver Jennie Lode,” Gunnison district, Colorado.

In view of the facts disclosed by the record in this case awdl which
are recited in the decision of your office hereto attached, your office
properly required, in the letter of March 2, 1886, that ¢ If a vein or
lode bas actually been discovered within the claimed ground” evidence
must be furnished showing * the place where, and when, snch discovery
was made, the general direction of the lode or vein and all the material
faets in relation thereto, and must be clear and positive and based on
actnal knowledge of the facts,” and, “the witnesses’ means of information
must be clearly set forth.”

The claimant first petitioned for a modification of these requirements
and filed in support of said petition the affidavit of Frank P. Tanner,
one of the claimants, and attorney in fact for the others, dated April
19, 1886, which sets forth that “affiant believes that said vein” (the
Silver Jennie Lode) ¢‘extends throughont said location, but that said
vein does not crop out from the surface.so that such fact could be de-
termined without a great deal of additional development, and that
such additional development would cost many hundreds, if not thou-
sands, of dollars and would not aid at all in the working of said mine
or assist materislly in extracting ore therefromw.”

This petition being denied, claimants, as a compliance with said re-
quirements of your office, filed the affidavit of James J. Lockhart, one -
of their number, dated septemoer 7, 1886, ¢ that during the month of
September, 1886, he made a careful examination of said mining claim;
that a mineral bearing lode or vein was discovered on said location, as
stated in the application for patent; that said vein or lode, as depo-
nent has ascertained from personal observation thereof, extends in its
onward course or strike into the ground claimed in said applieation,
and the general direction of said vein or lode is along the center line
of said location as shown by the official plat thereof now on file in the
General Land Office.”

Your office held this affidavitinsufficient, and allowed claimant sixty
days after notice of said ruling within which to make full compliance
with the requirements in said letter of March 2, 1886, and thereupon

‘
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claimants filed affidavits of Frank M. Cobb, George J. Resson, and
said James J. Lockhart, bearing the same date, October 5, 1836, and
each in these words: “that he (affiant) is familiar with the ground
claimed, having been upon and examined the same; that there has been
discovered within the ground claimed in said entry a mineral bearing
vein or lode, and that the vein or lode for which patent is claimed ex-
tends in its onward course or strike into said ground claimed.”
These atfidavits were, also, beld insufficient by vour office, and this
" preseunts the only question in this case. I am of the opinion that this
ruling was correct. In the first place all these affidavits are evasive,
The letter of March 2, 1886, called for evidence of a discovery of a vein
or lode within the ground now claimed. The first affidavit of Lockhart
states, that there has been such discovery “on location as: stated in the
application for patent,” and the last three affidavits, that there has been
such diseovery * within the ground claimed in said entry.” The “appli-
cation for patent?” referred to in the first affidavit only mentioned the
discovery of the “ Silver Jennie Lode,” which is o another entry and
not on the land now claimed in the present application, and part of the
ground originally claimed in theentry in the case has been relinquished,
80 that the statement in the last three affidavits might be true and yet
there might have been no such discovery on the ground now claimed.

Moreover, the requirement was for evidence of a discovery of a vein
orlode on the claimed ground or that the ¢ Silver Jennie Lode” extends
into or through said ground. The respounse, if it be held to apply to.
the ground claimed, is a bare assertion that there has been such discov-
ery and that said vein does so extend, and no fact is stated tending to
establish the truth of these assertions. The affiants, also, state as their
weans of information, that they have been upon and examined the
ground. This would not be sufficient if we are to credit the affidavit of
Tanner, made in behalf of the elaimants and guoted above, ¢« that said
vein does not erop out from the surface and the fact that it extends
through said location ean not be determined without a great deal of addi-
tional development, which would cost many hundreds, if not thousands,

_of dollars.” '

There was first, then, an abortive attempt on the part of the claimants
to be relieved of the requirement of proof by a petition alleging facts
tending to show that it was impracticablg, if not impossible, 6 obtain
such proof; in the next place, an evasive and otherwise wholly insuffi-
cient affidavit was filed as a complianece with the requirement, and
lastly when this is rejected, and further time given for a proper response,
three such evasive and insufficient affidavits are filed.

It appears also from the proof and official plat of survey, that these
claimants are applicants for three entries (including the present appli-
cation), each of whieh is based upon one and the same discovered vein
or lode, and it is not shown that said vein or lode extends beyond the
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boundaries of the * Spirit of the Times Lode Entry,” on which it is ad-
mitted to have been discovered.

The decision of your office is affirmed, and the entry will be can-
celed.

#
TIMBER CULTURE CONTEST-DEFAULT CURED PRIOR TO NOTICE.
HUNTER ». HAYNES.

A contest should be dismissed when the default charged was not attributable to the
neglect or bad faith of the entryman, and was cured on-t!-e day that notice issued
for publication.

Seeretary Vilas to Commissioner Stockslager, July 7, 1888,

I have considered the case of Millard I. Hunter ». Harvey B. Haynes,
involving the SE. £ of See. 6, T, 21 8,, R. 17 W,, Larned, Kansas, on
appeal by Hunter from your decision of October 13, 1886, dismissing
his contest against timber entry, No. 5212, made by Haynes upon said
tract.

Said entry, it appears, was made December 4, 1883.

The affidavit of contest was filed December 8, 1884, charging failure
to break five acres, or any part thereof, during the ﬁrst vear after entry,
or any time prior to the date of said aftidavit of contest.

Notice issued by publication, citing claimant to a learing to be had
at the local office March 11, 1885. Said hearing was duly had April 6,
1885, to which date it had been continued, and both parties appeared
with witnesses and submitted testimony. The register and receiver
found in favor of the entryman, and held that the contest should be
dismissed. Upon appeal, you affirmed the action below, and dismissed
the contest.

A eareful examination of the whole record discloses no good reason
for disturbing your said action. The contest affidavit was filed four
days after the expiration of the first year after entry. Un the sameday
the requisite five acres were plowed. The entryman,in August, 1884,
contracted with one Still to do the necessary breaking, paying him
therefor in advance, This was nearly four months prior to the expira-
tion of the first year after entry. Still, on December 6, 1884, employed
another to do the plowing, and the person thus employed proceeded on
December 8 to do the work, December 7, the intervening day, being
Sunday. ’ '

Stiil testifies that the reason he did not have the breaking done
sooner was because, having made inquiry at the local office as to when
the year would expire, he had been informed that it would not expire
until January 4, 1885, and he thercfore supposed he was in time. At
any rate, the requisite five acres had been broken prior to notice of the
affidavit of contest. They were broken on the same day that said affi-
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' davit was made and filed. The entryman had nearly four months be-
fore made a contract and had paid the woney to have the plowing done,

The sub-contract was made on Saturlay, December Gth, to have it
done immediately, and on Monday, December 8th, it was done. The
novice of contest issued on that day for publication, contestant swear-
ing that after diligent search and inquiry he was unable to ascertain
the whereabouts of claimant. The first publication was on Deceniber
12, 1384, At that date the plowing had been done, and whatever of

Jaches had existed had been cured. There was therefore at the date of

notice no ground for contest.

I find nothing in therecord to indicate that the entryman, Haynes,
has acted otherwise than in entire good faith. Your decision, dismiss-
ing the eoutest, is accordingly affirmed.

TIMBER CULTURE CONTEST ——APPLICATION.
KINGSBURY @. HOLT.
The contestant of a timber culture entry is mot required to file an application to

enter at.ithe time of initiating contest. If successtul he secures a preference right
of entry under the second section of the act of May 14, 1830.

Secretary Vilas to Commissioner ;S’tockslager, July 7, 1888.

I have considered the case of Dudley A. Kingsbury v. George. L.
Holt, on appeal by the latter from your office decision of August 24,

1886, wherein Lis timber culture entry, No, 357, for lots 2,3 and 4, Sec. .

6, T. 49 N., R. 82 W., Cheyenne, Wyoming, is held for cancellation.

The facts are sufficiently stated in your said decision, and reference
is made thereto.

In the case of Bundy w». meoston (1 L. D.,,152), the Department
held that section three of the act of June 14, 1878, restricts a contest
against a prior timber culture entry to one who seeks to enter it under
the homestead or timber culture law, and in the absence of any such

"application, there is no right of contest.

. Bection 29 of the cireular approved by the Department July 12, 1887
(6 L. D., 284), after referring to Rule 1 of Practice, eited in your decision,
provides that:

"Contestants of timber culture entries since the adoption of the foregoing rules of
practice are not required to file an application to eunter the land at the time of the
initiation of the contest, but the successful contestant secures a preference right of
entry under the second section of the act of May 14, 1830 (21 Stat., 140).
 This regulation overrules the decision in Bandy #. Livingston.

The rule of practice referred to took effect, as stated, on September
1, 1885. This contest was initiated on September 12 of the same year,
Your decision is affirmed,
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REPAYMENT=TIMBER LAND ENTRY.
FALK STEINHARDT.

Repayment will not be allowed where a timber land entry is canceled becanse the
land is not subject thereto, and it appears that the preliminary afflavit was
made without examination of the land or knowledge of its condition.

Secretary Vilas to Commissioner Stockslager, July T, 1488,

By your office decision dated Sept. 11, 1836, the timber land cash
entry No. 2051 of Falk Steinhardt, made August 25, 1883, for the SE.
% Sec. 20 T. 6. N, R. 3 W. Oregon City land district, Oregon, was held
for cancellation on the ground “ that the land is not such as is subject
to entry under the act of June 3, 1878.”

It appears that a hearing was had in the case in July 1883, which
had been previously ordered upon the report of special agent James A.
MeCormick, and in your said office decision it is stated that “from the
testimony for the governwment, which is not contradicted by that for
the defeuse, it appears that Steinhardt had never seen the land, and his
witnesses to final proof had only a general knowledge as to the char-
acter of the land in the whole township, and not as to special tracts;
and that said land, when cleared of its timber, would be well suited to
agricultural purposes.”

From said decision no appeal was taken, and the samne having become
final, your office on December 24, 1886, canceled said entry in accord-
ance therewith.

On January 10, 1887, tne local officers transmitted the application of
said Steinhardt for re-payment of the purchase money, to wit, the sum
of $400, paid by him on his said entry. Your office, on January 20,
1887, denied said application, and advising the local officers that said
entry was canceled as frandulent, held that “the law governing the re-
turn of purchase money does not provide for re-payment in cases of
fraund.” '

From this decision Steinhardt appeals, assigning as error, in sub-
stance, that there is no evidence showing or tending to show that said
entry was fraudulent, or that the same was canceled by your office for
fraud.

While it is true your said office decision of Sept. 11, 1886, does not
expressly state that said entry was held for cancellation as fraudulent,
yet the findings of fact therein, as hereinbefore stated, show that Stein-
hardt, at the date of his said cash entry, had never even seen the land
covered thereby, and by his affidavit made preliminary to said entry, as
required by section 2, of said aet of June 3, 1878, he is shown to have
sworn ¢ that said land is unfit for cultivation, and valuable chiefly for
its timber.”

It is evident frowm these facts, that said affidavit was made by Stein-
hardt, without examination of the land or knowledge of its condition,
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upon which to base the same, and this view is supported by the further
faet, found by your said office decision, *‘ that said land, when cleared
of its timber, would be well suited to agricultural purposes.” This
state of facts I think, fully warrants the conclusion that said entry was
obtained through fraud.

In the timber-culture case of Charles F. Coffin (6 L. D. 389) it was
held that (quoting from syllabus) “on cancellation of an entry made
for land not subject thereto, by reason of a natural growth of timber,
re-payment will not be allowed where the entryman, without examina-

"tion of the land or knowledge of its condition, made oath that the land
was devoid of timber.

The preliminary affidavit required of the entlyman, is the same nnider
both the timber-culture and timber land laws, to the extent thaf the
condition of the land must be set forth in each case, which necessarily
implies a personal kuowledge thereof on the part of the entryman.

Applying therefore, by analogy, the principle enunciated in the case
jast cited, to the case now before me, I think the decision of your office,
denying the application of Steinhardt was right, and the same is there-
fore affirmed.

TIMBER CULTURE CONTEST—FIRE-BREAXK.
' Hurp v. OVERALL.

The absence of a firebreak in a locality liable to be swept by prairie fires is not in
itself evidence of want of good faith, though it may be evidence of a want of
that precaution which should characterize a prudent and carefal man,

If the claimant is attempting in good faith to comply with the law, the loss of the
larger portion of his trees by fire, does not warrant the cancellation of his enfry,
where it appears that no ordinzpfy precaution could have prevented such loss.

Secretary Vilas to Commissioner Stockslager, July 7, 1888.

I have considered the case of Andrew Hupp, Jr., v. E. R. Overall, on
appeal by the latter from your office decision of Aungust 16, 1836, hold-
ing for cancellation his timber culture entry, No. 383, made May 7, 1878,
on the SE. 1 of Seec. 32, T. 24 N., R. 7 W., Neligh, Nebraska.

Hupp initiated contest April 21, 1885, charging that claimant had
failed to replant the second five acres to tree seeds or eubtings between
May 8, 1882, and the date of contest; that he failed to care for, culti-
vate or keep in a healthy, growing coundition all the trees planted on
the tract between said dates, and that he has failed to protect the trees
from prairie fires.

Hearing was set for June 24, 1885, on which date both parties ap-
peared with witnesses and counsel, and the case was proceeded with
‘before the register and receiver, who, upon the evidence adduced,
found for the claimant, and held thatthe contest was not sustained and
should be dismissed.
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Your office, by the decision appealed from, reversed that finding, and
held the entry for cancellation, on the ground that there had not been
eultivation, eare and protection of the trees planted.

The charge of failure to plant is fully met by evidence showing that
claimant had planted on said second five acres 14,500 trees in the
spring of 1832; that on the same five acres were two replantings, one
in 1833 of 4,000 treex, and a second in 1834 of 11,000 trees. It appears,
howerver, that at the date when contest was begun there were growing
of said planting aud replantings not to exceed 800 trees.

Ordinarily such scant result might furnish a ground to seriously ques-
tion the good faith of the entryman in the matters of proper planting,
cultivation and care, butin this case the answer is made that an unusu-
ally severe prairie fire swept over the tract, destroying many of the
trees. This fire occurred in the early spring of 1883, only a short time
prior to the initiation of this contest.

Contestant claims that the entryman is entitled to no consideration,
because of his loss of trees by said fire, for the reason that he had not
protected from fire by having a fire-break around his trees.

The absence of a fire-break in a locality Hable to be swept by prairie

fires is not of itself evidence of want of good faith, though it may be
evidence of a want of that precaution which should characterize a pru-
. dent and careful man.
- It appears in this case, however, from the testimony of witnesses for
contestant, as well as of those for claimant, that the fire referred to was
a very violent and an unusually destructive one, by reason of the high
wind prevailing at the time; that because of this fact an ordinary fire-
break would have been no protection; that in some cases said fire leaped
over breaks one hundred feet wide.

It is shown that there was cultivation of the trees each year, but as
to the character of that cultivation the testimony is conflicting. It is
admitted by claimant that the ground planted to trees was in places
- weedy, but it is stated that in such places it was not deemed advisable
to destroy all the weeds, for the reason that if this were done, the soil
being loose and sandy, the high winds would blow it away from the trees
thus killing them.

If elaimant was in good faith attempting to comply with the law un-
der which his entry was made, I do not think that said eutry should be
canceled simply because a devastating fire had swept over the land and
destroyed the major portion of his trees, it appearing that no ordinary
precaution could have prevented such destruction.

Upon a careful examination of the whole record, I am unable to find
that the evidence shows that there was on the part of claimant any
such laches or omission to eomply with the requirements of the law as
to justify the conclusion that he had acted in bad faith, or that his entry
should be canceled.

The decision appealed from is accordingly 1*eversed
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RATLROAD GRANT—PRE-EMPTION FILING--PRACTICE.
MALONE ». UNION ‘PaAcrric Ry. Co.

The existence of a prima facie valid pre-emption filing at the date when the right of
the road attached, excepts the land covered thereby from the operation of the
grant.

The Commissioner of the General Land Office has authority to review a decision of
his office sua sponte, and without notiee to the parties, where such action is re-

quired to pust the office in aceord with its own records. ’

Secretary Vilas to Commissioner Stockslager, July 9, 1833.

I have considered the case of Wm. H. Malone ». The Union Pacifie
Rallway Company, involving the N. § of the NE. 1 and N. } of the NW.

4, See. 7, T. 4 8., R. 67 W., Denver, Colorado, on appeal by Malone from
the decision of your ofﬁce, dated March 26, 1884, rejecting his home-
stead application for said land.

The tracts in question are within the primary limits of the grant to
the above-named company, Kansas Division (formerly Eastern Divis-
ion) by the acts of Congress approved July 1, 1862 (12 Stat., 489), July

2, 1864 (13 id , 356), and July 3, 1866 (14 id., 79). The withdrawal from
sale for the beneﬁt of this road became eﬁfeetlve in this distriet Decem-
ber 25, 1866 ; and the road was definitely located May 26, 1870.

The reoord shows that one Ward Dennison filed pre-emption declar-
'atory statement No. 2636 for the 8. § of SE. £ Sec. 6, and N. § of NE.
Sec. 7, T. 4 8., R. 67 W., September 21, alleging settlement September-
20, 1866; that Thos, B. Morton filéd pre-emption declaratory state-
ment No. 3206 for the same land March 14, 1867, alleging settlement
December 20, 1866 ; and that Edgar A. Farr filed pre-emption declara-
tory statement No. 2547 for the S. 4 of lots 1 and 2 of SW. 1 Sec. 6, and
N. § of lots 1 and 2 of NW. % Sec. 7, same T. and B., Sept. 1, 1866, alleg-
ing settlement the same day. These filings were all canceled as the re-
sult of contests instituted against them by the railway company in 1872,
that of Dennison being canceled May 9, 1874, that of Farr February 16,
and that of Morton February 17, same year, and the land here in con-
troversy was then awarded to the company. The notice to said pre-
emptors of the pendency of said contest proceedings was by publication ;
none of them appeared,; and the evidence adduced was ex-parte, being
on Lehalf of said company only.

This land was listed by the company April 28, 1883 ; aud on the 31st
of August following Malone made his homestead application, which was.
i rejected, for the reason this tractis claimed by the Uniou Pacific Rail-
way Company.” From this rejection he appea'ed to your office, on the
ground that said tracts being coversd by filings prima facie valid at
the date of the withdrawal, and also at the date the grant to the com-
pany took effect, were thereby excepted from its grant.

Upon consideration of this appeal, your office on the 1tith of Novem-
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ber, 1883, overlooking the fact that the above mentioned claims of
Morton and Farr had been rejected by it, their said filings canceled and
the land in question awarded to the company in 1874, stated that said
filings still remained of record and ordered a hearing to determine their
validity at the date of the withdrawal and also at definite location of
the road. .

Your predecessor’s attention having been called to these errors of
record Dy letter from the attorneys for the road, he, thereupon, on the
26th of April, 1884, reconsidered and revoked the said decision of No-
vember 16, 1883, ordering a hearing in the premises, and approved the
action of the local office in rejecting Malone’s said homestead applica-
tion.

From this last decision, Malone appealed to this Department, alleg-
ing two grounds of error, to-wit : * First, Because after ordering a hear-
ing in the case, he (the Commissioner) reconsidered his action and re-
seinded said order, without notice to the claimant or his attorney.
Second, In refusing to allow Malone’s application to enter the land.”

As to the first ground of error, it is true that under the rules of prac-
tice a motion for review or reconsideration of a decision of your office,
or of this Department, should not be entertained until after due notice
to the opposing party. In this case, however, the review of the case
by your office on March 26, 1884, was in effect a review sua sponte, and
was made to putitself in accord with its own records. Consequently, as
to the first alleged error the appeal is without merit. Parker ». Castle—
on review—(4 L. D., 84).

As to the second ground of error, it is insisted on behalf of the ap-

pellant that at the time the grant to the company took effect, the lands
in question were covered by prima faeie valid pre-emption declaratory
statements, and hence were excepted from the grant by the terms of
‘the granting act. And second, that the proceedings by which said fil-
ings were declared by your office to have been illegal and void, were
merely ex parte, and therefore no bar t» a subsequent thorongh and
proper investigation where the facts in the case may be fully looked
into.

At the outset we are met by the claim of the company that ¢ This
case is res adjudicata ; that it is no longer a question open to discussion
in this Department; that it has been finally determined and must be
forever at rest here.”  And second if the case is still within the jaris.
diction of this Department, then it is insisted that the said filings cov-
ering the tracts at the date of the withdrawal and also at the definite
location of the road, were illegal in their inception and void ; and hence
did not except such tracts from the operation of the company’s agent.

The claim of the company that this case is res adjudicata is unten-
able. Agaiust this contention, it is simply mecessary to cite Stark-
weather v. Atehison, Topeka and Santa Fe R. R. Co. (6 C. L. 0., 19);
White ». Hastings and Dakota Ry. Co. (id. 54) ; Griffin ». Central Pa-
cific R. R. Co. (5 L. D., 12); and Chas. W. Filkins (id., 49).

”
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Having ascertained that the case is not res adjudicata the next and
ouly remaining question to be considered is: Were the said pre-emption
filings of record at the date of the withdrawal and also at the definite
location of the road, such pre-emption claims as served to except the
tracts covered thereby from the operation of the grant to the railway
company within the meaning of the third section of the said act of
July 1, 1862, as amended by the fourth section of the said act of J uly
2, 1864, making the grant.

Though the precise question in its present shape may not have been
previously decided, I am of the opinion that the general prineciples gov-
erning all cases of this character are pretty well settled.

Said third section as amended by said fourth section provides:

That there be, and hereby is, granted o the said company, for the purpose of
aiding in the construction of said railroad and telegraph line, . . . . . every
alternate section of public land, designated by odd numbers, to the amount of ten
alternate sections per mile, on each side of said road, not sold, reserved, or otherwise
disposed of by the United States and to which a pre-emption or homestead claim may
not have attached, at the time the line of said road is definitely fixed * * *

Bxpressed in other langnage the precise question here to e detel-
mined is whether within the meaning of this section of the statute just
quoted a pre-emption claim had attached to the lands in dispute at the
time the line of the road was definitely fixed. An intelligent solution
of this question necessarily involves a consideration of the pre-emption
law, the use and purpose and the force and effect of the declaratory
statement thereunder. ‘

The original pre-emption law of September 4, 1841, allowed pre-emp-
tions of surveyed lands, both offered and unoffered. In the case of
unoffered lands no declaratory statement was required. In the case of
offered lands the claimant was required within thirty days after his
settlement to file his declaratory statement and within twelve months
to make proof and payment for the land claimed by him. This declara-
tory statewent was filed with the register and receiver, and operated
to prevent any other sale of the land embraced within it thau to the
settler during the time allowed by law fér him to make proof of his
right of pre-emption and payment, unless it should be soouner proved
and adjudged that he was not entitled to, or by failure to muintain
compliance wiih the law had meantime lost, bis pre-emption right. Its
effect was so far to reserve the land from sale to others, a presumption
of his preference right being raised by his filing, of such forece that
proof must be made sufficient to overthrow it belore any other sale is
permissible. Johnson ». Towsley (13 Wall,, 72). The pre-emption act
of 1843 introduced a new feature into the pre-emption law, and required
the settler on unoffered lands to file his declaratory statement within
three mounths after his setflement, and to make proof and payment for
the land embraced in his claim at any time before the commencement of
the public sale which shall embrace the land claimed (1 Lester 374), (2
Id., 241). This was the condition of the pre-emption law, so far as is
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necessary to the determination of this ease, at the time the filings in
question were maaqe.

On the 14th of July, 1870, Congress passed an act (16 Stat., 279), re-
quiring pre-emption elaimants to lands in Colorado to make proof and
payment for the land claimed by them within eighteen months after the
date prescribed for filing their declaratory notice shall have expired :
s Provided, That where said date shall have elapsed before the passage
of this act, said pre-emptors shall have one year after the passage hereof
in which to make such proof and payment.” The filings in question it
will be observed, came within the proviso. Afterwards by the joint
resolution of March 3, 1871 (id., 601), the time within which such set-
tlers were required to prove up their claims was extended another year
in addition to the time heretofore specified, so that the filings in this
case did not expire by limitation until July 14, 1872, more than two
years aftér the definite location of the defendant’s road, and no attack
had then been made upon any one of them by the defendant herein or
by any one else.

_As already stated the declaratory statement in the case of offered
lands had the effeet of reserving the land described in it from market
for the time in which the party had the right to purchase. If such de-
claratory statement has the force and effect of a reservation or quas?
withdrawal, it seems to me, on principle, that a declaratory statement
for unoffered land (which is upon exactly the same footing) should have
a similar effect. To be sure, the declaratory statement for unoffered
lands would not operate to reserve the land embraced in it from sale,
unqualifiedly, but does operate to reserve the land from other disposi-
tion, at least to the extent of subjecting all subsequent claims to it.

That a filing is considered at least as the record assertion of a pre-
emption claim, is-evidenced by the fact that the rule is to allow only -
one to any one individual. That is to say, if an individual files a pre-
emption declaratory statement for a tract of land subject at the time
to pre-emption, he can not thereafter abandon sueh Gling, and pre-ewpt
another tract of land. Again, that the filings here under consideration
were considered as pre-emiption ** elaims ™ is evidenced by the fact that
the defendant herein instituted three separate suits to have them cau-
celed. If they were of noforce and effect, why take the trouble to can-
cel them out of existence?

Passing from prineiple to authority I find that in the case of St. Paul
and Pacific R. R. Co. z. Larson (3 L. D., 305), this Department held that
a prima facie valid pre-emption filing existing at the date of a with-
drawal of lands for indemnity purposes is such a claim as will except
the land embraced in it from such withdrawal.

From what has already been said, I am of opinion, that, in the lan-
guage of the statute itself, a pre-emption claim had attached to the land
in question and was in existence when the defendant’s road was defi-
nitely located. True, such claim«did not, like a homestead entry, oper-
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ate as a segregation of the land from the public domain. But that is
immaterial. TFor in the case of Emmerson v. Central Pacific R. R. Co.
(3 L. D., 117 and 271) it was held that a mere settlement on land in rail-
road limits at the date of the definite location of the road was sufficient
toexcept such land from the grant; and a settlement cannotin any sense
of the term be held to operate as a segregation of the land from the
public domain. It nevertheless was a claim, authorized by the law,
and asserted in the manner required by the law; or such, at least, is
the theory of that decision.

But it is contended on behalf of the defendant that the pre-emption
claims referred to in the act are *lawful” claims. This contention is so

. thoronghly answered, and shown to be untenable, by the decision of
the supreme court in the case of Newhall ». Sanger (92 U. 8., 761), that
nothing further need be said by me with reference to it. Barlington
and Missouri R. R. Co. v. Abink (14 Neb., 95).

Bat it is said that there is no evidence that these parties, Dennison,
Morton and Farr, or any one of them, ever settled or established a resi-
dence upon the land embraced in their respective filings, To this it
may be answered that it need not be shown. Such settlement is claimed
thereby, and the claim is of a right of pre-emption because of it. It is
a universal principle of law, that men are presumed to act in accordance
with the law. And when a pre-emption declaratory statement is filed
in the local land office, the 'presumptlion, or the claim, is always that
the party in whose name it is filed has already made settlement on ‘the .
land. True, it very often happens that such filings do not ripen into
perfect titles, because of the failure of the pre-emptor to perform the

- ¢onditions required of him under law. But as was said in the % Dan-
meyer case” (113 U. 8., 629), “ With the performance of these conditions
the company had nothing to do.” And the reason therefor is given by
the court earlier in the same decision, as follows : ,

) It is not conceivable that Congress intended to place these parties as contestants
for the land, with the right in each to require proof from the other of complete per-
formance of its obligation. Least of all it is to be supposed that it was intended to
Taise up, in antagonism to all the actual settlers on the soil, whom it had invited to
its oceupation, this great eorporation, with an interest to defeat their claims, and
to come hetween them and the government as to the performance of their obliga-
tions. ‘

y That the settled policy of the law is that a railroad company is pre-
cluded from inquiring into the validity of all claims to lands within
its granted limits at the date of the definite location of its road is
evidenced from the fact that in the case of Newhall v. Sanger (supra)
~ the court went to the extent of holding that lands claimed under an
alleged Mexican grant, which was sub judice at the time the railroad
grant took effect, did not pass to the company, although it afterwards
appeared that the alleged Mexican grant was forged and frandulent.
To the same effect see also Southern Pacific R. R. Co. (Branch line)
2. Colorado (3 L. D., 88); and the same company Bryant (id., 501), where
6263—voL T——2
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this Department held that a voidable State selection, existing at the
time when the grant to the road took effect, excepted the land covered
thereby from the operation of the grant.

When it is considered that all grants of this character are construed
strictly against the grantee, that when doubts arise respecting the ex.
tent of such grants, the government is to receive fhe benefit of them,
and when it is considered further that in the administration of the
law a prima facie valid homestead entry, a voidable State selection of
indemnity school lands, a mere claim of settlement without any filing
at all, and even a forged and fraudulent Mexican grant, one and all
have been considered sufficient to except land embraced therein from
grants such as the one under consideration, I have no hesitancy in
holding that the lands in question were also excepted from the grant
to the defendant herein,

The case of Freeman v. Texas Pacific R. R. Co. (2 L. D., 550), and
all other cases so far as they conflict with the views hereinbefore ex-
pressed are overruled.

The decision appealed from is reversed.

FINAL HOMESTEAD PROOF-DEATH OF ENTRYMAN.
WirriaM H. BowMAN,

A homestead entry, wherein final proof was made at the local office by the adminis-
trator of the deceased entryman’s estate, and final affidavit executed outside of
the land district by the heir of said entryman, may be sabmitted to the Board of
Equitable Adjudication ; it appearing that said heir was prevented by old age,
bodily infirmity, and distance of residence, from making said proof within the
land distriet. )

Secretary Vilas to Commissioner Stockslager, July 9, 1888.

In the ease of William H. Bowman, administrator of the estate of
Kinsey T. Plummer, deceased, appealed trom the decisions of your office,
dated May 14, 1886, and December 1, 1886, the record discloses the fol-
lowing facts. /

On March 28, 1881, said Plummer made homestead entry for the N.
1 of NE. % Sec. 24, and 8.  of SE. % of Sec.13, T. 6 N., R. 5 E., B. H.
M., Dakota Territory. His military service of over four years in the
late civil war entitled him to a deduction of four years from the usual
time required to perfect title under the homestead laws. He was a sin-
gle man, and on or about February 7, 1885, departed this life intestate.
On March 2, following, said Bowman was appointed administrator of
his estate by the probate court of Lawrence County, Dakota, and as
such administrator, after giving due notice of his intention so to do,
tendered final homestead proof on behalf of the heirs of said decedent on
May 15, 1885. This proof shows that decedent had on the land a house
fourteen by sixteen feet, out buildings and stable, twenty-five acres
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_ fenced and broken, and that he had cultivated twenty acres for four
_seasons ; that the total value of his improvements was $350.00 and that
he had continuously resided on said land from April 1881, up to the
time of his death, February 7, 1885.

In addition to making proof Bowman made the final affidavit re-
quired of homestead claimants and obtained the register’s final certifi-
cate of entry *in behalf of the heirs of Kinsey T. Plummer, deceased.”

The proof was rejected by your letter ¢ C?” ot May 14, 1886, on the
grounds that it could not be made by the entryman’s administrator, and
that the final affidavit must be made by an heir of the deceased, who is
a citizen of the United States.

On October 13, 1886, before the clerk of the distriet court of Linn
County, Iowa, Abram Plummer made affidavit that he is the father of
Kinsey T. Plummer, deceased ; that he is a citizen of the United States
and a resident of said Linn County, and was eighty-six years of age on
November 3, 1885, and that on account-of his age and infirmity he can-
not go to the Deadwood land office to make the required affidavit; and
he asks to be allowed to make it before the elerk of the court of Linn
County, Iowa. This affidavit is corroborated by his son, Talbert Plum-
mer, and is accompanied by a final homestead affidavit made before
the aforesaid clerk in which said Abram Plummer swears that he is the
sole heir of Kinsey T. Plummer, deceased.

By your letter ¢ 0” of December 1, 1886, you held the final certificate
issued to Bowman for cancellation, but allowed the original entry to
stand subject to future compliance with law, and say ¢ age and debility
do not exempt an heir from compliance with the law in the matter of
making final proof within the limits of the prescribed distriet.”

There is no express provision of the statute which confers on the Gom-
misstoner of the General Land Office the authority to accept the proof
made in this case, but to insist, under the facts shown herein, that firsl
proof and affidavit must be made by the heir ¢ within the limits of the

- prescribed district,” and that distance of residence, old age, and bodily
infirmity, afford no excuse for relaxing the rule generally enforced in

~ such cases, would deprive an aged parent of property fully earned by
his son and to which the father succeeds under the Dakota Code (page
909), as the only heir. The statutes have undertaken to provide for

‘exceptional cases where for sufficient reasons the affidavit ecan not be
made before the register. Section 2294 R. S. was designed for cases
similar to this, and although it be not literally within the terms of that
section the case is within its spirit, and one entitled to equltable
consideration and relief.

Entertaining these opinions, I herewith return the papers in the case
for the purpose of having it submitted to the Board of Equitable Ad-
judication, and in view of the delay already sutfered, it should be so
disposed of as soon as practicable.

The decision of your office is modified accordingly.

’
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PRACTICE—APPEAL~RULE 48.
DOVENSPECGK v. DELL.

‘Under rule 48 of practice, failure to appeal from the decision of thé local office ren-
ders such decision (subject to certain exceptions) fir al as tothe facts so far asthe
parties to the case are concerned, but the General Land Office is not thereby de-
prived of jurisdiction to pass on the evidence where the interests of the govern-
ment require such action.

Secretary Vilas to Commissioner Stockslager, July 9, 1888,

I have considered the case of Nelson J. Dovenspeck v. Alfred B. Dell,
on appeal by the latter from the decision of your office of December 24,
1886, holding for cancellation his mineral application, No. 723, for the -
SE. } of Sec. 24, T. 3 N, R. 8 W, Helena district, Montana.

The contestant, Dovenspeck, it appears, failed to appeal from the de-
cision of the local officers, and the appellant assigns, among other alleged
grounds for reversal, that your office erred ¢ in reversing the register
and receiver when no appeal had been taken from their decision.” This
specification of error is based upon the 43th Rale of Practice, which pro-
vides, that “In case of a failure to appeal from the decision of the local
officers, their decision” (with eertain named exceptions) ¢ will be consid-
ered final as to the facts of the case.” This Department holds that this
Rule ¢ was only intended to apply to parties with reference to their
rights between themselves,” and while the failure of Dovenspeck to ap-
peal may be treated as a forfeiture of whatever right he might have
acquired by pursuing his contest to a successful issue, yet, as between
Dell and the government, your office committed no error in exercising
the jurisdiction to cancel the application of Dell, if the evidence, in the
judgment of your office, showed the land was of such a character as not
to be subject to entry under the minerallaw. (See Morrison ». McKis-
sick (5 L. D., 245; Caledonia Mining Co., v. Rowen t2 L. D., 714).

After careful examination of the entire record, I coneur in the finding
of your office upon the facts as to the character of the land, and the de-
cision of your office is accordingly affirmed. The application of Dell
will be canceled and the land held subject to the proper entry by the
first legal applicant.

PRE-EMPTION FINAL PROOF; APPROXIMATION ENTRY.

J. B. BURNS.

Where the evidence of the witnesses was not taken Lefore the officer designated it
may be accepted, after republication, in the absence of objection to the entry.

A pre-emptor may enter a quarter section, platted as such, regardless of what may be
the actual area thereof.

An entry however which embraces tracts lying in different quarter sections is limited
in the acreage thereof, and must Le required to approximate, as nearly as may be,
one hundred and sixty acres.
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An entry for more than one hundred and sixty acres cannot be referred to the Board

" of Equitable Adjudication for confirmation under rule 7, unless the quantity of

land entered is as near as one hundred and sixty acres as existing sub-divisions
will allow.

Secretary Vilas to Commissioner Stockslager, July 9, 1888,

I have considered the appeal of James B. Burns from your decision,
dated December 17, 1885, suspending, on account of insufficient proof,
his cash entry, No. 7754, for the E. 1 NW. 1, E. £ SW. %, being lots 1, 2,
3and 4, Sec. 18, T. 120 N., R. 66 W,, Huron, Dakota, and requiring new
publication and proof; also requiring claimant to relinquish one legal
sub-division of said tract.

It appears that Burns made pre-emption filing for the land described
" September 26, 1883, the plat of survey having been filed in the local

office August 19,1882, December 17, 1883, he gave the usual published
notice of his intention to make final proof before the register and re-
" ceiver on February 20, 1884, and that his witnesses to prove his compli-
ance with the law would appear on February 25, 1884, at Northville,
before a notary public named in the notice. His own testimony was
taken in exact accordanmee with the published notice, but that of his
" witnesses, while taken on the date named, was taken before a notary
different from the one named in the published notice. On the proof
thus taken the register and receiver allowed the entry, accepted
claimant’s money in payment for the land and issued final certificate.

Your office suspended said cash entry and required new publication

and new proof because a portion of the proof made to wit, the testi-
~ mony of the entryman’s witnesses, had not been taken before the officer
designated in the notice; and you also required claimant to relinquish
one legal subdivision in order to make his claim mnore nearly approxi-
mate one hundred and sixty acres.

It appears that his entry as made embraces 189.68 acres. In thus
reducing the area you allow the entrymen to hold that part of the land on
which his residence and improvements are, provided to do so does not
broak the contignity of the sub-divisions. Claimant appeals and urges
that your decision was error on both the points above indicated.

On the day that the testimony of his witnesses was taken, to-wit,
February 25, 1884, claimant made affidavit that the reason said testi-
mony was not tiken before the notary named in the notice of proof was
that said notary was absent from the town in which his office was. In
an affidavit filed with his appeal he reiterates the above statement more
in detail. Healso files the affidavit of the notary before whom his wit-.
nesses testified, who states, that the notary advertised to take the testi-
_ mony was absent from Northville on the day on which said testimony
was advertised to be taken; that therefore affiant (whose office is in the
saﬂme town) took the testimony and that no one appeared to object. In
addition appellant files the affidavit of the notary advertised to take the
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testimony stating that he, the said notary, was necessarily absent from
Northville on the day named in the notice.

Referring to your requirement that he relinquish oneof the sub-divisions
embraced in his claim, appellant states in his affidavit filed with his ap-
peal, that he has improvements on each and every sub-division in his
claim ; that under the rule as to contiguity he can only relinguish lot 4,
which is at the sonth end of the elaim, his house being on lot 1, at the
north end of said claim; that to relinquish said lot 4 he would lose five
acres of breaking and his claim would be reduced to about 141 acres,
and that he would be cut off from communication with the road whick
runs along the south Jine of his claim as now of record. .

The claim as now ofrecord gives him an excess of 29.68 acres over one
hundred and sixty dcres, while to relinquish Lot 4 would leave him with
about 19 acres less than one hundred and sixty acres. '

The proof as to settlement and improvement shows compliance with
the pre-emption law, and I find nothing going to show that claimant has
not acted in good faith. )

I do not think the case is one which, on the record as it now stands,
calls for new proof. TFollowing the decision of the Department in the
case of Richard Nolte (6 L. D., 622), claimant will, however, be required
to give new notice, after which, if no one appears to object to the entry
the proof already in the case may be accepted. Your decision on this
point is modified accordingly, and you will direct an alias notice by new
publication, for the purpose indicated.

This leaves for consideration the question raised by the excess of
acreage.

1t seems that the four lots differ but little in area. They contain, re-
spectively, 46.35, 47.06, 47.78 and 48.49 acres, in the order of their num-
bers. So far as the acreage is concerned, therefore, it would make but
little difference whetherlot one or lot four were relinquished. In either
case the area of the claim would be reduced to considerably less than
one hundred and sixty acres. To relinquish lot four, the only one which
he ean relinquish without losing his buildings, claimant would have left
141.19 acres, or 18.81 acres less than one hundred and sixty, whereas if
he be allowed to retain the entire claim as entered he will have an ex-
cess of 29.68 acres. In other words, by relinguishing said lot four, the
entry would be made to approximate one hundred and sixty acres more
nearly by 10.87 acres. To do this will take from him 48.49 acres, whick
he has entered and paid for in apparent good faith, and upon which he
has five acres of breaking; and he states that it will cut him off from
the public road running along the south end of his claim as now of rec-
ord. This will doubtless work some hardship to him, but the Depart-
ment can not go outside of the law to furnish relief. .

‘Were the land embraced in appellant’s claim all in one techniecal
quarter section, there would be no question about his right to enter it
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as a fhole, notwithstanding the excess over one hundred and sixty -
acres. William C. Elson (6 L. D., 797).

It has long been a rule of the Land Department, ¢ Where the excess
above one hundred and sixty acres is less than the deficiency would be
should a subdivision be excluded from the entry, the excess may be in-
cluded, and the contrary when the excess is greater than the deficiency.”
H. P. Sayles (2 L. D., 88).

The Sayles case, however, changed the former practice in this, that
it made the approximation rule apply to all cases, that is, to those
where the land claimed all lay within a technical quarter section, as
well as to thosz in whieh it lay in two or more quarter sections. Sofar
as it was made applicable to claims lying entirely within a technieal
quarter section, the Sayles case and those following it were in effect
overruled by my decision in the Elson case, supra, which adopted the
doctrine enunciated by this Department in the case of C. G. Shaw, de-
cided as long ago as July 11, 1871, (1 C. T.. L., 309), and which was fol-
lowed until the decision in the Sayles case, September 8, 1883.

The rule under the Elson case is, that a settler has a right to enter
a quarter section platted as such, regardless of what may be the actual
area thereof. This rule does not cover the case under consideration.
The land embraced in this claim lies in two quarter sections and runs
the full length thereof, north and sounth, along the west side.

Moreover, among the rules adopted for the guidance of the Board of
Equitable Adjudication, I find that rule 7 provides for a reference to the
Board of pre-emption entries of legal subdivision of a fractional section,
- which contain more than one hundred and sixty acres, but which are as
near that quantity as the existing subdivisions will allow.

This case, can not be referred for equitable adjudication under the
~ rule cited for the reason that the quantity of land euntered is not as
near one hundred and sixty acres as existing subdivisions will allow.
It will be 10.87 acres nearer to that quantity after reduction by the
cancellation of lot four.

I must therefore conclude that this Department is without authonty
under the law to furnish the relief asked with relation to acreage and
that the area embraced in the entry must be so reduced as to bring it
within the provisions ofthe law. Asappellant’s house is in lot one, the
north lot, the above conclusion will necessitate the cancellation of lot:
four, the south lot. '

Your decision as to this branch of the case is accordingly affirmed.

After republication; as hereinindicated, you will, if no one appears to
object, and npon relinquishment by claimant of said lot four, approve
for patent the residue of the entry.
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TIMBER CULTURE CONTEST—AGENT.
FLETCHER ». GATES.

The contestant is estopped from charging non-compliance with the timber culture
law, where he, asthe agent of the entryman, had undertaken to fulfill the re-
quirements of said law.

Secretary Vilas to Commissioner Stockslager, July 9, 1888,

I bave considered the case of Thomas Fletcher ». Alonzo Gates as
presented by the appeal of thelatter from the decision of your office,
dated October 18,1886 ,holding for cancellation his timber culture entry
No. 28, of the N. 3 SW. 4, SE. £ SW. £, NW. 1 SE. 4, Sec. 13, T. 8 N, R.
5 B., B. H. M., made February 27, 1880, at the Deadwood land office in
the Territory of Dakota.

The record shows that said Fletcher, on June 9, 1885, filed his affi-
davit of contest against said entry, alleging that said Gates has wholly
failed to comply with the requirements of the timber culture law as to
the planting of trees, tree seeds, or cuitings.

A hearing was dunly had and upon the evidence submitted by both -
parties, the local officers, on Uctober 21, 1885, found that this was the
second contest againstsaid entry, the first having been decided in favor
of contestant by the local officers, but on appeal their decision was re-
versed by your office for misdescription and defective notice. The
loecal land officers also found that the testimony showed that said Gates
through his agent, the contestant, who was his wife’s brother, endeav-
ored to comply with the timber culture law; that said agent failed to
plant the trees, tree seeds, etc., as required by law; that five years
after entry, no trees were growing on the land that were planted by
Gates or by his said agent Fletcher ; that it would hardly be possible
for Gates to repair this laches within the life time of his entry, even if
allowed to do so, and the entry should not be contested by any other
party ; that the government can not undertake to remedy the neglect
‘of agents ; that the testimony tends to show that the wife of Gates and
her said brother were in collusion to obtain a forfeiture of said entry,
and it is probable that Gates had notice of thesame ; that as it appears
from the testimony of Fletcher (Ev. p. 19) that no trees were growing
on said land * except what is growing by nature,” and the field notes
show that said section has thereon  a few cottonwood trees,” said land
is not subject to timber culture entry. The local officers, therefore,
held that said entry should be canceled and the application of Fletcher
to enter said tract should be rejected. On appeal your office affirmed
the decision of the local land office so far as related to the cancellation
of said entry, but held that the eclaim that the contest should be dis-
missed because the neglect to comply with the requirements of the law
was caused by the failure of Fletcher to perform his agreement could
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not be allowed, for the reason that said agreement was positively de-
nied by Fletcher, and also because it was the duty of Gates to see that
the law was complied with.

It has been the ruling of this Department that the contestant is es-
topped from charging insufficient cultivation where he had control of
the land for that purpose. Lucas v. Ellsworth (4 L. D., 205). So, like-
wise, in the case of Johnson ». Johnson (ibid., 158) this Department held
that the wrongful act of an entryman, whereby the settlement rights
of another claimant for the same tract were not protected by filing or
entry, will not be allowed to inure to the benefit of such entryman.

The weight of the evidence shows that Fletcher agreed to plant and
cultivate the required quantity of trees on said land. The claimant
wrote to one of the witnesses, Whitehead, to see if I'letcher had planted
the trees as he had promised, and if he had not doue so, Whitehead was
requested to plant the required number of trees. When Whitehead
went to the claim to see if the necessary planting was done, Mrs. Gates,
in the presence of Fletcher, as he thinks, said ¢ We have already planted
the trees according to Mr. Gates’ orders on his tree claim. TI'letcher is
contradicted by the claimant, the witnesses Geo. M. Topliff, James
Whitehead, Henry R. Brown, on material points, and the evidence
shows Gates had no intention of abandoning his said claim.

The only evidence going to show that said section is not naturally
devoid of timber, is the evidence of the contestant that there are no
trees growing on said land * except what is growing by natare,” and
the field notes which show that ¢ there are a few cottonwood trees” on
said section. This does not affirmatively show that the land was not
subject to entry at the date thereof under the rulings of the Depart—
ment then in force. Allen ». Cooley (5 L. D., 261).

If the land was not subject to entry, or 1t the claimant has not in
good faith eomplied with the law, then, unquestionably the entry is

 subject t0 contest, or the Department may of its own motion cause an
investigation to be made looking to the cancellation of the entry.
Cleveland ». Dunlevy (4 L. D,, 121); McMabhon v. Grey (5 L. D., 58).

It follows therefore, that since the bad faith of Gates is not shown,
and the contestant is estopped by his-own conduct from charging fail-
ure to comply with the requirements of said act, the contest must be
dismissed.

The decision of your office is modified accordingly.

0@ /‘/7 PRACTICE—SECOND CONTEST—APPLICATION,

KisER v. KEECH ET. AL.

3 &

To avoid unnecessary cireunity of action and consequent delay, the Departmeut will
determine rights presented by the record on appeal where the parties in interest
are present in court, although the questions thus presented have not been passed
upon by the General Land Office.
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A second contest should not be allowed tb proceed to a hearing while the first is
pending. The proper practice in such cases is to receive the second eontest, and
hold the same, until the first has been determined, when in the event of success
in the first, a hearing in the second wounld be unnecessary.

On the final cancellation of the entry in litigation under the first contest, the second
contest should be dismissed. ;

An application to enter, filed by a second contestant with his affidavit of contest,
operates to reserve the land, on judgment of cancellation under the prior con-
test, snbject only to the rights of the first contestant.

Secret‘(wy Vilas to Commissioner Stockslager, July 11, 1888.

T have considered the case of John R. Kiser . Cyrus F. Keech and
Cyruos N. Purdy, as presented on appeal by Kiser from the decision of
your office, dated October 15, 1886, dismissing his contest against the
timber cnlture entry of Keech for the NW. £ of See. 20, T.. 13 N., R. 38
‘W., North Platte land district, Nebraska, because of the prior cancel-
lation of said entry, by virtue of the contest of one Otto S. Gore against
the same. .

The record shows that the contest of Gore was initiated on Novem-
ber 17, 1885, and hearing had at the local office on February 11, 1886 ;
that default was made by Keech, and, as the result of such contest, his
entry was canceled by your office on July 10, 1836 ; that Kiser’s con-
test was initiated on March 13, 1836, and charges of contest being the
same, substantially, as in the case of Gore,and hearing was had at the
local office on May 11, 1886. Keech again made default, and, on June
22 1886, the papers in the latter case were transmitted to youar office,
W1th the result aforesaid. .

Kiser presented with his affidavit of contest an application, in due
form, to enter the tract named, under the timber culture law. Gore
has made no application to enter the land, and it is shown by the rec-
ord that he had, prior to the initiation of his said contest, exhausted
his right of entry under both the homestead and timber culture laws,.

It also appears that, after the cancellation of Keech’s entry by virtue
of Gore’s contest, as stated, to wit, on July 31, 1886, one Cyrus N. Purdy
made timber culture entry for said tract of land.

A copy of the appeal herein was served upon said Purdy by regis-
tered mail, after which he filed his affidavit in the case, and is now a
party to the record.” His affidavit is, in effect, simply, that he made his
entry in good faith, and that he did not pay or agree to pay to Gore
any consideration for the land,

The specifications of error contained in Kiser’s appeal amount, sub-
stantially, to a contention that his rights to the land in question are
prior to those of Purdy, by virtue of the pendency of his said contest
and application, at the time the entry of Purdy was made, and he asks
that Purdy’s entry be set aside and that his application to enter be
allowed.

I see no cause for disturbing your office decision, dismissing the con-
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test of Kiser, on the ground st-ited, for, the entry of Keech having been
canceled prior to such dismissal, there was nothing remaining to fur-

ther contest. Said decision was therefore manifestly right, and must

be affirmed. Such.affirmance, however, does not affect the question of
prior right to the land in controversy as between the present parties
litigant. This question has not been passed upon by your office, so far
as the record shows, but, in order to avoid unnecessary ecircuity of ac-
tion and consequent delay, and inasmuch as the parties in interest are
all before the court, I can see no good reason why the same may not
now be passed upon and disposed of by this Department, instead of re-
turning the case for further action by your office.

Kiser having presented his application to enter the land in guestion,
along with his contest filed March 13,1886, such application operated,
upon the ascertainment of the (lef‘mlt, to reserve the land, subject only
to rights of the first contestant, Gore. The entry of Purdy was there-
fore made subject to the rights of both Gore and Kiser.

The local officers erred in allowing the contest of Kiser to proceed to
a hearing while that of Gore was pending. The proper praetice in such
cases is to receive the second contest and hold the same until the first
has been determined, when, in the event of success in the first, a hear-
ing of the second would be unnecessary.

. Gore having made no application to enter the land within the thirty
days allowed successful contestants under the act of May 14, 1880, and:
the application of Kiser having been filed prior to that of Purdy, it is
clear that the latter’s rights are subject to those of Kiser, and you will
‘therefore direct the local officers to allow the entry of Kiser, upon his
original application therefor, if within thirty days from notice hereof,
he shall show that he is qualified to make such entry ; whereupon the
entry of Pardy will be canceled, otherwise the same will remain intact.

TIMBER CULTURE CONTEST—EQUITABLE DEFENSE.
CAREY 2. CURRY.

A timber culture contest must be dismissed, though the requisite nnmber of trees are
not growing on the land, where it appears that the entryman had duly complied
with the law in good faith for a number of years, and the subsequent default was
caused by a severe illness whereby the claimant was mentally and physically in-
capacitated for the transaction of business.

Secretary Vilas to Commissioner Stockslager, July 11, 1888.

In the case of George W. Carey v. Thomas Curry, involving the N. §
of the N. W. 1 and the W. } of the N. E. { Section 23, T. 7 N. B. 18 E.
North Yakima land district, Washington Territory. I have considered
-the appeal of the former from your OEﬁOb decision of October 1885 dis-
missing the contest.

(e
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The entry dates from November 21, 1878,

May 30, 1886 George W. Carey applied to file a preemption declara-
tory statement for said land. The application was rejected because
Curry’s entry was of record ; whereupon Carey filed the necessary affi-
davit of contest, and a hearing was ordered.

The affidavit charges that ¢ Thomas Curry has failed to plant and
cultivate trees as required by the timber-culture act ; and that at present
there are no trees growing on the tract.”

The hearing was had May 19, 1886, at which both parties appeared,—
Curry by his guardian and Carey in person, and each with counsel.

From the testimony it appears that Curry built a house on the land
in the fall of 1878 or spring of 1879 into which he moved with his family,
consisting of three small boys, in 1880. Soon after making the entry
he commenced improving the land and broke five acres and a little
over, which he properly planted within the time preseribed by the tim-
ber-culture act. He enclosed thirty acres and cultivated more than
half of it to crop. The testimony is somewhat indefinite-as to the
amount of seeds and cuttings planted the fourth year; but there seems
to be no donbt that Curry had in entire good faith complied with all
the requirements of the timber-culture act up to September 1883, by
planting and cultivating and cansing to grow, the requisite number of
thrifty trees.

In September 1883, the entryman, Thomas Curry, was stricken with
paralysis which rendered him perfectly helpless, speechless and unable
to move, and affected his mind in such a manner that he was incapable
of attending to his own affairs. He became an inmate of the hospital
at Seattle, a charge to Yakima County. At the date of the hearing he
was able to walk a short distance but his mind was so far affected that
the was ¢ as helpless as an infant”, and he was still an inmate of the
hospital. o

November 12, 1883, J. H. Conrad was appointed guardian of the per-
son and estate of said Thomas Curry, but he did not file his bond and
qualify until February 1885, for the reason, as he states, that * perhaps
Mr. Curry would be able to attend to his own business.”

Although Conrad did not qualify until 1885, yet he endeavored to pre-
serve Curry’s right, but he states that he knew nothing of the require-
ments of the timber-culture law except what he learned from his neigh-
bors. He, however, made several unsuccessful efforts to procure some
oue to attend to the place. On aceount of Mr. Curry’s mental condition
he conld not learn what was his interestin an irrigating ditch whieh ran
through the place and supplied the water necessary for the healthy
- growth of the trees. Other parties claimed the ditch and used the wa-
ter for their exclusive benefit, and the result was that the trees on Cur-
ry’s* place, with the exception of probably less than one hundred lan-
guished and died.

After he learned the nature of his duties, Conrad a-ppligd for and se-
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cured an extension of time for one year. Both Curry and Conrad acted
in entire good faith, and it is stated that previous to his illness the im-
provements made by the former on the place were of the value of $500
or $500. :

Sincé Curry was stricken with paralysis very little work has been done
on the claim. The receiver found that he had no jorisdiction to con-
sider the case in other than its legal aspect, and therefore felt con-
strained to hold ¢that the trees have not been planted and cultivated
as required by the timber caltore law 7 and recommended that Curry’s
entry be canceled and that the contestant be allowed to tile. The reg-
ister simply found that ¢ the law has not been complied with.”,

October 21, 1886, you reversed the finding of the local officers, and dis-
missed the contest. You hold that Curry has shown good faith ; that
the equities are strongly in his favor and that the failure, if any, was
due to the ¢ act of God” and for that reason excusable, and you cite
several decisions of the Department in support of your opinion. I af-
firm your decision dismissing the contest.

REPAYMENT—DOUBLE MINIMUM EXCESS.
TrOMAS KEARNLY.

Repayment is provided in case double minimum price bas Dbeen paid for land after-
wards found not to be within the limits of a railroad grant..

Secretary Vilas to Commissioner Stockslager, July 11, 1888.

October 14, 1885 Thomas Kearney made pre-emption cash entry—
2377—for the W. 4 of the NE, 1 and the N, § of the NW, 1 of Section 4,
T, 8 N., R. 4 W., Vancouver land district, Washington Territory, pay-
ing therefor at the rate of $2.50 per acre.

Kearney made application to have repaid to him the sum of $200
overpaid on said entry; and by letter of March 1, 1887, you denied the
application on the ground that the law governing the return of pur-
chase money does not provide for repayment in cases like this, where

persons have paid too much money on their entries, if the title may
be eonfirmed. The tract entered is within the limits of the lands
granted to aid in the construction of a railroad and telegraph line from
Portland to Astoria and McMinnville in the State of Oregon. Said
grant was declared forfeited by the act of January 31, 1885 (23 Stat.,
296), and the lands embraced therein were restored to the public domain
“and made subject to disposal under the general land laws of the United
States as though said grant hiad never been made. July 8, 1835, the
Department issued a letter of instructions based on the provisions of
said act wherein it was stated, that the price of all land within the re-
stored limits was fixed at $1.25 per acre. (4 L. D., 15.)
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Kearney made cash entry October 14, 1885, At that time the price
of the land was $1.25 per acre. He was crroneously charged $2.50 per
acre, and paid $200 more than he should have paid.

When the entry was made and double minimum price paid for the
Jand it was not, and since the date of the forfeiture had not been, with-
in the limits of a railroad grant. It had ceased to be double minimum
and had become single minimum land and when the local officers
charged $2.50 per acre they not only disregarded the terms of the let-
ter of instruetions above referred to but the following language in the
act forfeiting the grant:

Provided, That tle price of the even numbered sections within the limits of said.
grant and adjacent to and coterminous with the nncompleted portions of said road,
and not embraced within the limits of said grant for the completed portions of said
road, is hereby reduced to one dollar and twenty-five cents per acre.

Besides providing for repayment in cases where entries have been er-
roneously allowed and cannot be confirmed, the second section of the
act of June 16, 1880, (21 Stat., 287), further provides, ¢ and in all cases
where parties have paid double minimum price for land which has after
wards been found not to be within the limits of a railroad land grant,
the excess of one dollar and twenty-five cents per acre shallin like man-
ner be repaid to the purchaser thereof, or to the heirs or assigns.”

It being found that the land entered was not when entered, within
the limits of a railroad land grant, it follows that the application of
Kearney falls within the provisions of the act above quoted. I, there-
fore, reverse your decision and direct the repayment to Thomas Kearney
of the excess of one dollar and twenty-five cents per acre overpaid by
him on his pre-emption cash entry No. 2377.

SECOND FILING-—-OSAGE LAND.

SCHENCK v. TREBILCOCK.

s

A second filing will not be allowed where the first failed through the faulf of the pre-
emptor.

When a person, having the qualification of a pre-emptor, makes’one legal filing on
Osage land, he cannot make a second, for the reason that by making the first filing
he has divested himself of the qualifications of a pre-emptor.

Secretary Vilas to Commissioner Stockslager, July 11, 1838,

I have considered the case of John Schenck v. James H. Trebilcock
involving the SE, 1 of section 29, T. 26, 8. R. 23 W. Garden City land
distriet, Kansas. (Osage Indian trust and diminished reserve land) on
appeal by the latter from your decision of November 26, 1886, rejecting
his proot and holding his filing for cancellation. ‘

It is admitted that Trebilcock filed declaratory statement for the SW. 1
of section 27, the SE. } of the NE. { and the E. § of the SE. £ section 28,
T. 31 8. R. 24 W. Kansas, April 26, alleging settlement April 23, 1884,
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He claims that said filing was illegal because it was not preceded by
settlement and hence cannot affect the legality of the second filing,

Admitting that the settlement was not on the land filed for, it was
within the power of the claimant to cure the defect by making settle-
ment upon it at any time hefore the attachment of an adverse claim. It
is not contended that therc was any adverse claim, and no reason is
shown why he did not make settlement upon the land filed for:

Moreover if he desired the land upon which he had made settlement
he conld have applied for permission {o amend his filing. So far as the
record shows there was no reason for preventing the amendment.

When Trebilcock made his declaratory statement he stated that he
had made settlement upon the land described therein April 23. It
appears that said statement was not a true one.

To permit Trebilcock to malke a second filing would be to allow him
to take advantage of his own wrong.

Either by making settlement .on the tract described in his filing or
by amending his filing to embrace the tract actually settled upon, he
could have had a filing capable of ripening into an entry. He did
neither, but abandoned the tract on which he was living, and filed, and
moved on the land in controversy.,

" In the case of George Osher (4 L. D. 114) it was held that where the
record showed that the applicant had made oune filing under which,

through his own fault, he failed to make final proof the restoration ot
the pre-emption right wounld be denied. .

Section 2261 I. 8. is as follows: ‘

‘‘ No person shall be entitled to more than one pre-emptive right by virtue of the
provisions of section 2259; nor where a party has filed his declarafion of intention

to elaim the benefits of such provisi ons, for one tract of land, shall he file, at any
future time, a second declaration for another tract.”

In the case of Baldwin ». Stark (107 U. 8. 463) the supreme court of
the United States, construing said section, held that when a party has
filed a declaration of intention to claim the right of preemption, he can-
not thereafter, at any future time, file a second declaration for another
tract.

In the case of Cowan v. Asher, recently decided (6 L. D. 785), it was
held that a second filing is not permissible except in cases where the
claimant through no fault of his own was unable to perfect entry under
the first.

The second point made by the appellant is that the law under which
the Usage lands are disposed of contains no provision forbidding the
making of a second filing. The act of May 28,1880 (21 Stat. 143), pro-
vides that the Osage trast and diminished reserve lands shall be “sub-
ject to disposal to actua,l settlers only having the qualifications of a
pre-emptor.”

“The exercise of a right due alone to a pre-emptor is necessarily the -
exercise of a pre-emption right.” Case of Todd Knepple (5 L. D. 537).
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‘When a person having the qualifieation of a pre-emptor makes one legal -
filing on Osage land he cannot make a second, for the reason that by
making the first filing he has divested himself of the qualifications of a
pre-emptor.

For the reasons stated, I affirm your decision holding Trebilcock’s
filing for eancellation.

REPAYMENT—~CASH ENTRY.
W. J. CHAMBERS.

Repayment may be allowed of money paid for 1and in excess of the area actually em-
braced within the entry.

Secretary Vilas to Commissioner Stockélager, July 11, 1888.

I have before me the appeal of William J. Chambers from your office
decision of February 14, 1887, refusing repayment of $10.75 paid by
him, in making cash entry No. 43,400, on account of a quantity of 8.60
acres of land, part of the quantity of forty acres for which said entry
was originally allowed on the erroneous supposition that the tract en-
tered contained forty acres, whereas it in fact contained but 31.40 acres.

On June 29, 1886, Chambers made said cash entry for the E, % of Lot
3, in the NW. % of Seec. 6, T. 29 N,, R. 8 W., 5th P. M., Ironton district,
Missouri. It being supposed that the tract so entered contained forty
acres, the receiver charged and Chambers paid the legal price of forty
acres, namely $50. The true area, however, was 31.40 acres, and on
February 7, 1887, the receiver, by authority of your office, corrected the
cash certificate thereto issued by him, so as to make it show that the
entry had been made for only 31.40 acres, at $1.25 per acre, or $39.25
in all.

Your refusal to make repayment of the money exacted and paid for
land erroneously assumed to have been included in said entry, is based
upon the ground that ¢ the law anthorizing repayments does not pro-
vide for return of the excess when parties have paid too much money on
their entries if the title may be confirmed”. Butin my opinion this
case is one in which, as respects the 8.60 acres mistakenly supposed to
be included in the tract, the *entry was erroneously allowed, and the
title canuot be confirmed.” To that extent the stafute literally ap-
plies, and the corresponding proportion of the purchase money ought
to be repaid. '

Your said decision is aceordingly reversed.
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HOMESTEA ADJOINING FARM ENTRY—ACT-OF MAY 14.11880.
PAaTrICcK LYNCH.

Credit for residence on the‘%riginal tract may be allowed; nnder the act of May,14,
1880, in the case of an adjoining farm entry.

Secretary Vila‘g to Commissioner Stockslager, July 11, 1888.

- Patrick Lynch established residence in 1871 npon the NE. 1 % of the M
NW. % of Sec. 5, T. 19 8., R. 2 W., 8. B. M., Los Angeles dlsbrlct Cali- =~
fomia, and purchased the same at pre-emption cash entry February 20,
1874. On February 19, 1883, he applied to make adjoining farm entry
of the W. ] of the NW. £ and theSE. £ of the NW. £ of the same sec-
tion, township and range. On July 8, 1884, he offered final proof for '
the tract last described, which the local office rejected on the ground
that proof of citizenship was not satisfactory.

The proof was in due course of proceeding transmitted to your office,
which, on October 9, 1884, decided :

‘Without considering the question as to eitizenship at this time, I have to state that
the proof is rejected because not properly made. The entry is dated February 19,
1883, and claimant must show compliance with the requirements of the statute for
five years subsequent thereto.

Claimant, according to his final proof presented, had (prior to offer-
ing said proof) occupied, cultivated and improved the tract since
1875—more than nine years. The reason why he did not earlier make
application to enter was because the tract was within the limits of the
withdrawal for the benefit of the Texas Pacific Railway Company, and
according to the former rulings of your office the entry of odd sections
was not allowed. It having afterward been decided, however, that
tracts occupied at date of such withdrawal were not affected thereby,
he made application and proof as above stated. He contends that his
case comes under the third section of the act of May 14, 1880 (21 Stat.,
1405 :

Any settler who has settled, or who shall hereafter setile, on any of the public
lands of the United States, whether surveyed or unsurveyed, with the intention of
claiming the same under the homestead laws . . . . . . . his right shall relate back
to the date of setflement, the same as if he settled under the preemption laws:

In my opinion this contention is correct. I can seeno reason why the
act of May 14, 1880, should not apply to an adjoining farm entry as well
as to an original homestead entry for a full quarter section. Had the

- claimant made entry of one hundred and sixty acres, and shown resi-

dence thereon and cultivation thereof for nine years, there can be no

question that the provisions of the third section of the act of May 14,

1880 would have been applicable (in the absence of any intervening

adverse right). As the claimant was debarred by the fact of owning

and residing upon a forty-acre tract from making [adjoining] homestead

entry of more than one hundred and twenty acres, the act of May 14,
3963—VOL 7——3
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1880, is as applicable to the entry of one hundred und twenty acres as
it would have been to an original entry of one hundred and sixty acres.

The only remaining question in the case is that of the sufficiency of
claimant’s proof of citizensbip.

The local officers held “that the proof of citizenship is not sufficient
and not in accordance with the rules of the General Land Office, which
require a certified copy of the certificate of citizenship.” As I find
among the papers in the case the claimant’s original certificate of eciti-
zenship in connection with and a part of his proof upon making pre-
emption entry of the first forty acre tract, a certified copy of such cer-
tificate is not necessary.

For the reasons herein given, I reverse your decision, and direct that
patent issue to claimant on the proof already made.

OSAGE LAND—SECTION 2262, R.S.
SUsSAN HUNTSWAN.

Thelaw providing for the sale of Osage land does not require, as the pre-emption law
does, an affidavit before entry, that the entryman bas not made any contract
whereby the title he may obtain will inure to the benefit of another.

Secretary Vilas to Commissioner Stockslager, July 11,1888,

December 23, 18386, you rejecied the proof made by Snsan Huntsman
on the W, § of S, } Section 17, the E. 4 of SE. £ Section 18, T. 33 8,R.
16 W. (Osage Indian trust and diminished reserve land), Larned, Kan-
" sas, on the ground that having made a contract to sell the land Hunts-
man could not make the affidavit required by seetion 2262, Revised
Statutes.

In the case of United Statesv. Woodbury (5 L. D.,303) it was held that
the act providing for the sale of the Osage land does not require, as
the pre-emption law does, the making of an affidavit before entry can be
allowed, that the entryman has not made any contract whereby the
title he might obtain will inure to the benerit of another.

Section 2262 notapplying to Osage lands yourdecision was erroneous.

It is accordingly reversed.

FINAL PROOF—SOLDIERS’ HOMESTEAD—GUARDIAN,
EDWARD BOWKER.

Final proof made by a guardian, after his ward has reached his inajority, cannot be
accepted,

Secretary Vilas to Commissioner Stockslager, July 17, 1888.

I have before me the appeal of Edward Bowker from your decision of
December 30, 1836, holding that as he, Bowker, came of age on the 31st
day of January, 1882, final proof made December 1,1883, by his former
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guardian, under section 2307 of the Revised Statutes, cannot be al-
lowed, and that the final certificate No. 1660, issned on such proof, must .
be canceled. The land involved is the N'W. %, sec. 26, T. 139 N., R. 63
W., Fargo district, Dakota.

After a careful examination of the case I see no reason for disturbing
your said decision, and the same is accordingly hereby affirmed.

As was held in the case of David Thomas (4 L. D., 331) “the cancel-
lation of the certificate issued upon the proof submitted by the guard-
ian can not; however, bar the right of the beneficiary to make the final
affidavit and submit proof,” with all the rights and privileges he (would)
have had if proof had been offered by him at the date it was offered for
him by his guardian.” *

You will therefore direct the register and receiver to notify Bowker
of his right so to make proof within ninety days after notice hereof,

HOMESTEAD CONTEST—DIVORCED WIFE-RESIDENCE.
GATES . GATES.

The residence of a settler is presumed to be where his family resides.

The contest of a divorced woman against the homestead entry of her former husban d,
on the charge of abandonment, must fail where the evidence shows that during
his absence from the land his family continued to reside thereupon, and that
upon his return thereto, the contestant foreibly and unlawfully retained posses-
sion thereof.

Secretary Vilas to Commissioner Stockslager, July 19, 1888.

I have considered the appeal of Alonzo Gates from your decision of
October 15, 1886, holding for cancellation his homestead entry of Feb:
ruary 27, 1880, for the 8. § of SE. %, Sec. 13, and NW. 1 of NE. 1 and
NE. f of NW. £, Sec. 24, T.8 N.,, R. 5 E., B. H. M., Deadwood land dis-
trict, Dakota. '

 .Contest was instituted by Frances E. Gates June 27, 1833, alleging
abandonment, change of residence and failure to settle upon and calti-
vate said tract. .

Contestant is the divorced wife of claimant, having filed her com-
plaint April 3, 1885, alleging desertion and non-support, and was granted
a decree of divorce June 27, 1885, the proceeding being ex parte, and

~upon the day that her decree was granted she instituted contess, al-
leging abandonment of said tract from October 3, 1882,

The evidence taken at the hearing in the contest before the local office
discloses the following facts:

Claimant settled upon the tract in 1878, and cominenced plowing.
He made his homestead entry February 27,1880; erected a house, vari-
ously estimated at from $900 to $1,500. He married the contestant at -
Deadwood, Dakota, December 5, 1880, and took her to his homestead
in the spring of 1881, where she has ever since resided continuously,

-
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Settlement, residence, improvement and cultivation appear to be con-
ceded by contestant, but she alleges that claimant abandoned his home-
stead and deserted her on the third of October, 1882.

This eclaimant denies, but admits his absence from about October 3,
1882, until about the time of the commencement of this contest, when
he returned to his house umpon the tract, where he found the house
locked, and he was compelled to remove a staple to obtain entrance.
That, after having entered his house with the intention of remaining,
he went out to look over the tract, and on his return to the house he
found the doer barricaded and his entrance opposed by his wife. His
improvements, in addition to his house, which was large and contained
four rooms, consisted of a granary, corral, a stable about oue hundred
feet long, ice house and over a hundred acres of breaking. The per-
sonal property upon the place in 1882, belonging to claimant consisted
of farming tools, a reaper, wagon, span of horses, two cows, chickens,
eight hogs, calves, a colt, a pony, one hundred and seventy-two bushels
of corn, two hundred bushels of potatoes and some sixteen to twenty
tons of hay—all of which property contestant appears to have had the
benefit of. :

The eclaimant seeks to excuse his personal absence from the tract
from October, 1882, until the summer of 1885, upon the ground of busi-
ness necessity. :

It appears, that while living upon this homestead with his wife, claim-
ant was engaged in the lumber business as a saw-mill proprietor ; that
in the conduct of his business it became necessary to remove his saw-mill
and Togging outfit to Montana. Having failed to secure a contract at
the National Park and other points on the Northern Pacific road, he
finally located his mill at Livingston, Montana,some five hundered miles
from his homestead. Claimant appears to have been considerably in
 debt about the time of removing his mill property to Montana, his in-
debtedness amounting to between $4,000 and $5,000, and the removal
appears to have been made for the purpose of realizing on his saw-mill
property, and extricating himself from his financial embarrassment. In
veference to his intention, he says: ¢ I never had any intention of stop-
ping in that country,” referring to Montana; I always calculated to
come back.” I have been trying to sell the mill ever since I have been
there. Have tried to sellit or trade it for cattle, for the purpose of get-
ting home again. I have had no other home thau the one on Belle
TFourche River, the land in question.”

The testimony shows that claimant sent money home to his said wife
during his absence, wrote to her, but received no reply, paid her bill for
drugs and medicine, and engaged his {riends to look after her. In com-
paring his wife’s condition with his own, he testifies : “I calculate she
was independent, and I was mighty hard up. I[didn’t call upon her for
a five cent piece and was struggling along.”

The evidence shows that contestant was the owner in her own right
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of three hundred and twenty acres of land, for whiech her husband paid
$1,300. This property was cultivated by tenants of contestant, she re:
ceiving two-fifths of the crops. In addition, she received the entire pro-
ceeds of the homestead, which was cultivated by her brother, she
receiving two-filths of the crops. Some two thousand bushels of wheat,
besides other crops, were raised upon the homestead in 1883. I can
~not find that contestant.suffered for lack of support. Her means
appear to have been sufficient to suitably supply her needs. One of
her principal witnesses is her brother, who is engaged in contesting a
timber culture claim of claimant, yet his testimony fails to show that
contestant suffered for lack of adequate means of support.

Up to the date of obtaining her divorce and instituting contest con-
‘testant was holding possession of the homestead and occupying the
premises of claim ant as his wife. Her residence up to June 27, 1885,
was therefore based upon the settlement and residence of her husband.
Bray v. Colby (2 L. D., 78). Her residence was his residence, ¢ His acts
affecting the claim are her acts, his abandonment her abandonment, his
neglect her neglect.” Vanece v. Burbank (10L U. 8., 514).

Bearing in mind the principles that the burden of proof is upon the
contestant, and that eontestee has also the benefit of the presumption
that his residence is presumed to be where his family resides; I do not
think that contestant has sustained her charge. The large amount of
improvements made on the premises by contestee and his apparent good
faith, his absence even for the period of nearly three years, explained
as they are by the circumstances of the case, do not justify the conelu-
sion that he had abandoned the tract. As was stated by the Depart-
ment, in the case of Higgins ». Mills (3 L. D., 22); “the homestead law
is a practical law, and is so devised that it may have a practical enforce-
ment. The law itself provides its own evidence of good faith in im-
provement, cultivation and residence, if these exist as facts, the law is
satisfied.”

_When this case was before your office, January 21, 1883, on the final
proof of contestant as the deserted wife of claimant, you decided that
she utterly failed to substantiate the claim of desertion, and rejected
her proof, resting your decision upon the caseof Bray ». Colby (2 L. D.,
78), heretofore cited.

One of the rules announced in that case is:

That when the entryman has established a residence and placed his wife upon the
land, no one but his wife shall be heard to allege the desertion in proof of his change
of residence, or abandonment, during the period of seven years from date of entry,
provided that she maintains a residence on the land. '

In discussing the rules there announced, the Department said:

Since only the family can actually know that the entryman’s absenece is a desertion,
only they should be heard to allege it. Since the Land Department holds that ex-

cusable absence does not forfeit the homestead right, it is bound to regard absences -

as excusable until the countrary is shown, and to treat the land as the entryman’s
home, so long as his family occupy it.
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This was announced as the law of the Department J anuary 29, 1884,
At this time claimant had occupied his homestead tract a year prior to
entry, and continned to reside upon it for over two years after entry,
making a continuous residence of over three years before she even
charges abandonment. Claimant’s present status is that of a Jeme sole,
aund her rights as contestant must rest npon the same ground as that of
any other contestant, and can not be either enlarged or abridged by
reason of her former marital relation with contestee. Under the rule
heretofore cited in the case of Bray v. Colby, no other contestant conld
be permitted to allege or offer evidence of desertion in proof of the en-
tryman’s change of residence or abandonment. Claimant testifies that
he never intended to abandon the land, and such appears to have been
his declared intention as communicated by him to others during his
absence. He frequently referred to his return home, and his retarn ap-
pears to have been delayed by his failure in disposing of his saw-mill
and logging outfit. As soon as he succeeded in leasing them, he ap-
pears to have returned to his homestead, where he was confronted by
contestant, who, being in possession, forcibly opposed his entrance to
his own house. Her action in this regard was unlawful and unanthor-
ized, and she should not now be permitted to allege his absence from
the tract when she foreibly and unlawfully detained the same. Having
failed to show that claimant’s absence constituted an abandonment of
the homestead, her contest must fail.

Your decision, sustaining the contest and holding claimant’s home-
stead entry for cancellation, is reversed.

PRE-EMPTION—SECOND FILING.
GEORGE M. SIMPSON.

The right to make a second filing may be properly allowed where the first, through
mistake, was made for land not included within the settlement of the pre-emptor,

and his right of amendment was defeated by a prior adverse claim covering the
larger portion of the land embracer within his settlement.

Secretary Vilas to Commissioner Stockslager, July 19, 1883.

On April 21, 1879, George M. Simpson filed pre-emption declaratory
statement for the SW. % of the SW. 1, See. 7, T. 2, R. 34, and the SE.
% of the SE. £, Sec. 12, T. 2, R. 35, and N. § of the NE. %, Sec. 13, T. 2,
R. 35, Kirwin land distriet, Kansas, alleging settlement March 20, 1879.

‘The local officers, on April 4, 1880, forwarded the application of
Simpson to amend his said filing so as to embrace, instead of the fore-
going, the corresponding tracts in township 3 of ranges 34 and 35, same
series, alleging that his settlement was made on the latter described
land, but that throngh the mistake of the party who made out his pa-
pers, hisapplication and filing beeame of record, calling for the wrong
township.
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On April 27, 1880, your office rejected said application, as to all the
land therein described, except the SE. } of the SE. %, Sec. 12, tor the
stated reason that the same was not subject to entry at that date, be-
cause it was covered by the homestead entry of one S. M. Rodgers,
made October 16, 1874 ; but held that Simpson was entitled to amend
. 80 as to include said remaining subdivision, if he should so desire.

It also appears that said remaining subdivision was covered by the
homestead entry of one H. W. Evans, made January 3, 1380.

On August 27, 1886, the local officers at North Platte, N ebraska, for-
warded to your office the application of said Simpson, asking that his
said original filing be canceled, so as to clear the rocord, and that his
right of pre-emption be restored to him, in order that he may be al-
lowed to file for the NW. % of Sec. 21, T. 16 S., R. 43 W., North Platte
series. .

In his said latter application, Simpson states that he did not amend
his original filing as allowed by your office letter of April 27, 1880, so
as to embrace the one subdivision therein mentioned, for the reason
that the same would have been valueless t3 him, inasmueh as his im-
provements were all on another subdivision of the tract he had origi-
nally endeavored to obtain; and also that he would have become in-
volved in litigation with Evans, by reason of bis said homestead entry
covering said subdivision, if he had made such amendment.

On January 25, 1837, your office rejected said application, and the
case is now before me on appeal from this decision.

Simpson insists that his settlement on the tract he first sought to
enter was made in entire good faith, and that, inasmuch as his filing
was, through mistake, placed of record for the wrong tract, he has never
had the benefit of the * one pre-emptive right” allowed by statute, and
should not now be deprived of the same, by reason of his said mistaken
and futile filing.

In the case of Hannah M. Brown (4 L. D., 9),it was held that ¢ when
the law restricted persons otherwise quahﬁed to ‘one pre-emptive.right,’
it meant a right to be enjoyed in its fall fruition ; not that a froitless
effort to obtain it should be equivalent to its entire consumma.txon So,
when the law declares that a party having filed a declaration.of inten-
tion to claim such right as to one tract of land should not file a second
declaration as to another, it meant the filing on a tract open to such
filing, and whereon the right thereby claimed could ripen into entry.”
See also the case of Goist v. Bottum (5 L. D., 643).

It is very clear that Simpson has never enjoyed “in its fall fruition,”
the * one pre-emptive right” to which he is entitled. His filing, through
a mistake, was placed upon land on which he had never settled, and
which he never songht to obtain under the prs-emption law. He was
defeated in his efforts to amend such mistaken filing so as to embrace
the tract settled upon, as stated, by the discovery of a prior adverse
¢laim to three-fourths thereof, and his excuses for leaving the remaining
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one-fourth are reasonable, and such, I think, as justify his act in this
respect. An amendment of his filing could not have been allowed in
its entirety, as asked for, because of the existence of the prior home-
stead entry covering the larger portion of the tract sought to be em-
braced. Simpson was not bound to persist in adhering to his claim to
this tract after hediscovered that there was a prior adverse claim thereto.
His ease, in my opinion, comes clearly within the rules established by
the authorities above cited, and he is not therefore within the inhibition
of section 2261 of the Revised Statutes.

Your said office decision is accordingly reversed, and Simpson will be
allowed, upon his offering in due form a relinquishment of his existing
tiling, to make a new filing for the tract last applied for, as stated.

TIMBER ENTRY—REPAYMENT.
HARRY BANE.

On the cancellation of a timbar entry, for the reason that the land was not properly
subject to such appropriation, repayment may be allowed if it appears that the
entry was not frandulcnt in character.

Secretary Vilas to Commissioner Stockélager, July 19, 1888.

I have considered the appeal of Harry Bane from your decision of
November 4, 1836, and February 26, 1887, declining to recommend
the return of the purchase money paid on his timber land entry, No.
1567, for the NE. 1 of See. 13, T. 23 N., R. 45 E. Spokane Falls Jand
district, Washington Territory, made April 14, 1884,

His application for repayment is rejected because, as stated by your
office letter, his entry was canceled ¢for fraud.” Whilst this may
have been one of the reasons, it was not stated in the letter ordering
the cancellation. That order was stated to have been made because
Bane failed to appeal from the decision of the register and receiver.
Subsequently, in your office letter of June 24, 1886, it is said that the
entry was canceled because the land was not of the character contem-
plated by the act of June 3, 1878 (20 Stat., 89). The reason for the
adverse finding of the register and receiver is not stated, nor is that
finding in the reeord; but I conclude it was based upon the ground
that the land was not timber in character.

The testimony taken at the hearing, ordered on report of special
agent, as related in your office letter on June 14, 1886, is calculated to
create a serious doubt as to the character of the fand ; and the conclu-
sion arrived at by your office is based npon what was considered a fair
preponderance of testimony. It is apparent that it is a question about
. which men might homnestly differ. Bane, himself familiar with the land,
seems at one time to have been in doubt on the subject, for he states

that he first made homestead entry thereof but afterwards believing it
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to be properly timber land, made in good faith, the entry which wds
canceled.

You state that his witnesses testified at the hearing that an ordi-
nary crop could not be raised upon the land, while the witnesses for
the government were of the opinion that such crop could be raised,
basing their opinion on the fact that crops were raised on similarland
* in the vieinity.

Immediately upon the entry being canceled the entryman executed a
relinquishment of his right of appeal, and made application for a re-
payment of the purchase money and fees. The entry not being fraud-
ulent his application for repayment should be allowed.

Your decision is therefore reversed.

PRACTICE—CONTEST AFFIDAVIT—JURISDICTION.

STROUT ». YEAGER.

A contest affidavit is in the nature ofan information, and when it is accepted, notice

issued, and service made thereof, jurisdiction is acquired.

First Assistant Secretary Muldrow to Commissioner Stockslager, July
20, 1888.

On October 14, 1884, Adrian Yeager filed declaratory statement
alleging settlement the day before upon SE. 1, Sec. 23, T.-3 N, R:
32 W., McCook, Nebraska.

He made proof in support of his claim on June 25, 1885, and cash
entry June 29, following.

On February 24, 1883, Frank H. Strout initiated contest againstsaid -
entry. At the hearing had in pursuance of your office letter of April 5,
1886, the parties appeared by counsel. No testimony was submitted by~
the claimant, and on that in behalf of the contestant the local office find-
ing the evidence to be not sufficiently clear to warrant a recommenda-
tion to cancel the entry, and that the aftidavit of contest (made before
a circuit court commissioner) was “sworn to before a relative who is also
attorney and a principal witness in the case,” dismissed the contest.

By decision dated December 2, 1886, your office reversed the action
below, rejected the claimant’s proof and held his entry for cancellation,
allowing contestant the statutory preference right to enter the land.

From this claimant appeals here. )

The contestant’s affidavit of contest sets out that the claimant did not

maintain a residence on the land and that before making proof he sold
or contracted to sell the same.

The claimant averred in final proof that he established actual resi-
dence on the land, December 19, 1884 and that the same was continuous;
that he built a house fourteen by sixteen feet, dug a well, broke five
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agres which he did not cultivate, and that his improvements were worth
$150.

From the testimony submitted it appears that the walls of a sod house
about ten by twelve were put up in the fall or early winter of 1884, that
the roof was not put thereon until after TFebruary 15, 1885, that the im-
provements were worth about forty dollars, that in the latter part of
February, 1885, the claimant had a bed, stove and table hauled to the
tract, and that from early in the fall of 1834, until Mareh, 1835, he lived
in the town of Culberson, soms three miles distant, whers he worked as
a jeweler.

Considerable testimony was it&troduced to the effect that the claimant
had stated prior to making proof, that he had sold the land and that
he would be paid therefor when he made the entry. The abstract of
title submitted in evidence shows that on June 30, 1885, the day after
his cash entry he transferred the land by warranty deed.

It farther appears from the testimony that shortly after making cash
entry the claimant’s vendee hanled the former’s furniture to Culbert-
son, where the same was, on July 2, 1833, sold it at auction and on the
day following (July 3), the claimant left the country.

It appears from the record that H. B. Strout before whom the affida-
vit of contest was made subsequently represented the contestant. This
is not material. The Department has held in Gotthelf ». Swinson (5
L. D., 657), that a contest affidavit is in the nature of information and
when it is accepted, notice issued and service made, jurisdiction is ac-
quired. Furthermore, I am satisfied from the record that the claimant
failed to comply with the law in the essential requirements of residence
and good faith,

Your decision is accordingly affirmed. This disposition of the -case
renders it unnecessary for me to pass upon that part of your decision
which refers to the form of the claimant’s proof and the sufficiency of
his published notice thereof,

PRACTICE-REVIEW—PRIVATE LAND CLAIM.
CHARLES B. MCMANUS.

‘Where notice of a decision rendered by the Commissioner of the General Land Office
has not been given, his successor in office may properly review said decision on
motion for reconsideration.

Secretary Vilas to Commissioner Stockslager, July 21, 1888,

On the 31st of J anuary, 1879, the surveyor general for the distriet of
Louisiana submitted for the approval of your office two certificates of
location, No. 422, A, aud B., each for three hundred and twenty acres,
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and Doth together for six hundred and forty acres, issued by him on
the same day under section 3 of the act of June 2, 1858 (11 Stat., 294)
in satisfaction of the confirmed and unlocated private land 0141111 of
Charles Bergeron, entered as No. 496 in the report of the old board of
commissioners for the eastern district of the Territory of Orleans, (Amer~
ican State Papers, Green’s ed. Vol. 2 2, p. 363).

" This claim it appears was confirmed by said Dboard, acting under
authority of the act of Congress approved March 2, 1807 (2 Stat., 440),
and certificate of confirmation issued January 3, 1Q12

The claim for certificates of location acted upon by the surveyor
general as above stated, was filed by Charles B. McManus, claiming as
the legal represeuntative of the confirmee by purchase ab public sale.
The surveyor general further reported that no order of survey ever
issued respecting this original claim, and that had such orders issned,
its survey would have developed total conflict with other titles. He
therefore issued the certificates of location, or serip as such certificates
are commonly called.

May 2, 1879, your office having under consideration the matter thus
presented held said serip for cancellation on the ground that confirma-
tion by the board acting under the act of 1807, was not confirmation
within the meaning of the 3rd section of the aet of 1858.

The matter thus rested until the 27th of April last when the attorney
for McManus addressed a letter to your office askin z information as to
the status of the case. May 10, following your ofﬁce by letter informed
said atturney, in reply to his inquiry, of the action of your office under
date of May 2, 1879, holding for cancellation the scrip which had been
issued by the surveyor general in satisfaction of the claim of Charles
Bergeron, and that no appeal had been filed, nor had any report after
saidedecision been reccived from the surveyor general relative thereto.

On the same date (May 10, 1888), your office addressed a letter to the
United States surveyor O”eneral at New Orleans, asking him to examine
his records and report whether proper notice of said decision was given
and whether an appeal or notice of appeal had been filed.

May 15, 1888, that officer replied that he could find pothing in the
records of his ofr‘ﬁce showing that the claimant or his attorney had ever
been notified of your said office decision of May 2, 1879. He further
stated that said decision was on file properly endorsed and that in ad-
dition to the formal endorsement appear the followmw notations in the
hand writing, as he is informed, of the then chief clerk : “The attorney
in this case has replied that he will take no further action in the case,’”
and in pencil, ¢ Chas. B. McManus notified J. L. Bradford.”

" May 24, 1888, there was filed in your office 2 motion for review of
your said ofﬁce decision of May 2, 1879. Said motion set out that until
a few days previously thereto no notlce of said decision of May 2, 1879,
had ever been received. The affidavits of McManus, the c]annaut and
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Bradford, the attorney, are filed with said motion in corroboration of
the statement therein relative to notice. June 12, 1838, your office de-
nied said application for review and on the same date by a letter to the
attorney stated that the surveyor general of Louisiana had ‘“been in-
structed to give proper notice of said decision in order that appeals
may be filed, and the claims be brought before the Department of the
Ioterior on their merits.” The reasons assigned by your office decision
for denying the motion for review do not go to the merits of the case,
but rest on the position taken by your office that it will not review and
overrule the decision of the former Commissioner upon the identical
record which formed the basis of that decision.

Under the circumstances I do not think the position of your office in
the matter is tenable. Having found, as your office decision does, that
due notice of the decision of 1879, had never been given, and having
directed that notice be given, your office by such action for the first
time fully promulgated that deecision.

Any motion or application recognized by the rules of practice and
filed within the time allowed by said rales, after notice, is proper, and
is entitled to recognition and action on its merits.

The decision in this case was not final in your office until after ap-
peal, or until after the time allowed for repeal and the time allowed for -
appeal could not commence to run until notice had been dunly given.

It follows from your office finding as to motice, that the motion for
reconsideration was entitled to recognition and action by your office ou
the questions therein raised.

The papers in the case are returned herewith for the action of your
office on the motion for review and reconsideration of the decision of
May 2, 1879. @

HOMESTEAD ENXTRY-AMENDMENT.
JAMES BrADY.

An application for amendment should set forth specifically what efforts were made
to learn the true description of the land desired, how the alleged mistake oceurred
and show that every reasonable precaution had been used o avoid such error.

Acting Secretary Muldrow to Commissioner Stockslager, July 21, 1888,

I have considered the appeal of James Brady from the decision of *
your office of Decemnber 3, 1886, denying his application to amend his
homestead entry, made September 6, 1836, on the S. § of SW. 1 of See.
26, and N. 4 of NW. £ of See. 35, T. +26” N,, R., 10 W, Niobrara, Ne-
braska, 50 as to make it embrace, in lien of said land, the H. { of SW.
4+ and NW., 1, of SE. 1 Sec. «26,” and NE, 1 of NW. 4 of Sec. 35, in T.
32 N., R. 10 W, in said district.
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The appellant’s application sets forth that he intended to enter the
last named tract in township 32 and his entry on the first named tract
in township 26, was by mistake ; that he discovered his mistake just
before he reached his home on his way back from the local office, after
making his entry, which office was distant thirty-five miles from his
home, and on the next day, September 7, 1886, he returned and made
said application to amend. The alleged mistake, it will be observed,
relates not only to the township but, also to the smaller subdivisions of
the land, and thé land embraced in the entry forms a square, while
that proposed to be substituted is in the shape of an L. It is stated in
the application, that Brady had ¢carefully examined the land before
entry” and well knew the land he intended to enter. If so, he knew
its shape to be that of an L, and if he understood the meaning of the
letters and figures designating the subdivisions of the land in his entry, .
he knew that the land therein described constituted a square and con-
sequently was not the land he intended to enter. If he was ignorant
of the meaning of those figures and letters, he was negligent in not in-
forming himself before he employed them in making his entry.

The application, moreover, is silent as to what efforts he made to find
out the correct numbers of the land before entry, how he happened to
make the alleged mistake, and what brought it to his attention on his
way home from the local office. I am of the opinion that it was in-
sufficient and properly denied.

Tt is stated, however, in an affidavit filed by Brady with his appeal to
this Department, ¢ that he has valuable improvements, consisting of a
frame house, fourteen by sixteen feet, one story high, reasonably worth
$100.00, and a good spring of water, and is residing on said tract ” em-
" braced in his proposed amendment. The local officers found that he

had acted in good faith, and it, also, appears that no adverse claim has
intervened. You will, therefore, direct the local officers to forthwith
notify Brady, to file with them, within thirty days after such notifica-
" tjon, his own affidavit, with such additional evidence as can be pro-
cured, showing the mistake of the numbers of the tract intended to be
entered, and thdt every reasonable precaution and exertion had been
used to avoid the error, and to transmit the evidence so filed, together
with their written opinion, both as to the existence of the mistake and
the credibility of each person testifying thereto, to your office ; where-
“upon, if you are entirely satisfied that the mistake has beeu made and
that every reasonable precaution has been taken and exertion made to
avoid it, you will allow the amendment.
The decision of your office is modified accordingly.
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PRACTICE—~TIMBER CULTURE CONTE ST—RELINQUISHMENT.
KurTz v». SUMMERS.

A relinqnishment, made after an affidavit of contest against the entry had been placed
of record, but before issuance of notice thereon, and withont knowledge of said
contest, does not inure to the benefit thereof,

A pre-empftion filing, offered after cancellation of the entry on a relingnishment thus
made, should be allowed, subject to the rights of the contestant.

The preferred right of the contestant in such a case depends upon his snbsequently
esfablishing the grounds of cancellation as charged in his affidavit of contest.

First Assistant Secretary Muldrow to Commissioner Stockslager, July
21, 1888.

I have considered the case of Lewis Kurtz v. Fred E. Summers, in-
volving the NW. £ of Sec. 1, T. 111 N, R. 63 W., Huron Series, Dakota
Territory, on appeal by Kurtz from the decision of your office of Janu-
ary 5, 1887, by which the homestead entry of Kurtz, No. 10744, on said
land is allowed to stand but is made subject to the pre-emption filing,
No. 17,167, of Summers thereon.

Herschel K. Snmmers, the brother of the pre-emptor, Fred E. Sum-
mers, made timber culture entry for said land November 28, 1882,

November 13, 1885, the appellant, Kurtz, filed an affidavit of contest,
alleging failure of said timber culture entryman to comply with the re-
quirements of the law during the first and second years after entry. On
the next day, (November 14, 1885,) after the filing of this affidavit, Fred
E. Summers, filed the relinquishment of Herschel K. Summers, which
was placed on record by the local officers and the entry canceled, and
on the same day also offered his said pre-emption declaratory statement
(alleging settlement, November 14, 1885) which was rejected by the local
officers, but two days thereafter, November 16, 1885, was accepted and
filed. November 18, 1883, Kurtz having been notified by the Iocal offi-
cers of the cancellation of the timber culture entry of Herschel K. Sum-
mers, made his said homestead entry, claiming a preferred right of entry
as contestant.

Fred E. Summers, had been negotiating with Herschel K. Summers
for some months prior to the initiation of said contest for the purchase
of the latter’s relinquishment of his timber culture entry, and had
finally given him $60.00 therefor, being at the rate of $6.00 per acre for
the ten acres of land broken and caltivated by him on the tract, and,
at the date of the relinquishment, no notice of the contest had been is-
sued and the Summers testified they had noknowledge whatever thereof.
The relinguishment appears to have been made in good faith for the said
consideration and not in consequence of said contest. The entry of
Herschel K. Summers having baen canceled on his relinquishment thus
obtained, the filing of Fred E. Sammers, which aceompanied the relin-
quishment should have been received, and was subsequently properly
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allowed, subject to whatever-rights the contestant may have had in the
premises. Mitchell ». Robinson (3 L. D., 546). A hearing upon the al-
legations of the affidavit of contest was had, after due notice, September
30, 1886, at which both sides introduced testimony, and the local officers
-+ found that said allegations were not sustained and decided against the
contestant, and, on appeal, your office affirmed the finding of the local
officers. ,

The evidence shows that Herschel K. Summers, had five acres broken
the first year and eultivated to oats the second year and an additional
five acres broken the second year.

I therefore, concur in the finding of your office and the local officers,
as the allegations of the affidavit of contest only apply to the first and
second years after entry. -

As Kurtz conld only acquire a preferred right of entry, under the
circumstances of this case, by prosecuting his contest to a suceessful ter-
mination, it follows, that, having failed therein, he has no such right,
and there was no error in subordinating his entry to the filing of Fred
E. Summers.: '

The decision of your office is aceordingly affirmed.

TIMBER CULTURE CONTEST—EVIDENCE OF DEFAULT.
PoELPs ». RAPE.

Failure o have trees growing within the time required by the statute is not concla-
sive evidence of default on the part of the entryman, butb it is prima facie evidence
of such default, and casts upon him the burden of showing that such failnre was
without fault on his part.

First Assistant Secretary Muldrow to Commissioner Stockslager, July
o ' 21, 1888. ‘

I'have considered the case of O. B. Phelps v. Edmond T. Rape, on
appeal by the latter from the decision of your office dated December 22,
1886, holding for cancellation his timber culture éntry, No. 670, for the
SW. % of Sec. 14, T. 11 8., N. 23 H., Visalia district, California.

The entry was made, April 24, 1882, and Phelps first initiated con-
test July 6, 1885, which was dismissed withont prejudice by the local
officers on the grounds of insufficiency of the afidavit and defective sery-
ice of notice. On the day of said dismissal, October 9, 1885, Phelps filed
a new affidavit of contest, alleging, substantially, bad faith on the part
of the claimant, and failare to plant and cultivate trees, seeds, or cut-
tings, as required by the law. Hearing was had after due notice Novem-

- ber 17, 1885. :

The claimant, as is shown by the evidence, complied with the require-
ments of the law during the first and second years after entry, but he
failed to plant any trees, seeds, or cuttings, during the third year, which

ended April 24, 1885, Abont April 10, 1883, he plowed five acres which




48 DECISIONS RELATING TO THE PUBLIC LANDS.

had not previously been cultivated or broken, and after the expiration
of the third year, about May 1, 1885, he planted tree-cutfings on said five
acres. The ground was so hard that it was necessary to use a crowbar
to make holes of sufficient depth to receive the cuttings. These cut-
“tings failed to take root and died, which is attributed by most of the
witnesses to insufficient preparation of the ground, and the lateness of
the season when the planting was done, coupled with.the heat and dry
weather, Some of the claimant’s witnesses testify that the cuttings
were killed by the grasshoppers, but it appears that they withered and
commenced to die before the grasshoppers came. During the month of
July, 1885, (the third month of the fourth year after entry), after the
claimant had learned that a contest had been or was about to be begun,
‘he attempted to cure his default for the third year, by marking out rows
with a cultivator on five acres of land, that had been broken the first
year, cultivated the second year and was then sown to wheat. Therows
were made through the growing wheat, and locust-seed were sown
therein, bat they failed to grow. The wheat was not harvested, but
was destroyed by four or five hundred hogs which were pastured on the
land during a portion of the cropping season of 1883.

1t is contended by the claimant that his default in failing to plant
trees, seeds, or cuttings during the third year, was cured by what he
did during the fourth year or prior to the initiation of the present con.-

test, Octoher 9, 1888.

"~ Planting the cuttings, May 1, 1883, on the five acrés which had not
been broken the first year, nor cultivated the second, as required by
the law, and whieh did not grow, ean not be relied on by the claimant
as curing his default. This planting was not only done after the ex-
piration of the year in which it shoald have been done, but on ground
unprepared as the law directs. Here was a double default, to which,
according to the evidence, the failure of the cuttings to grow was—in
part, if not entirely—attributable. The locust-seed sown in rows among
the wheat in July, 1835, also, failed to grow. While the failure to have
trees growing is not conclusive evidence of default on the part of the
claimant, yet it is prima facie evidence of such default, and casts upon
him the burden of showing that such failure is without fanlt on his
part. No attempt is made by the claimant to exonerate himself, and
the failure of the locust-seed to grow is attributed by some of the wit-
nesses to the planting in the dry season, when there had been no rain,
and to the manner of the planting in the midst of the wheat.

It, also, appears that in the spring of 1385, the claimant through a
real estate agent offered his elaim for sale at a stated price, but before
the commencement of the second contest withdrew it from market and
afterwards told said agent that the withdrawal was only pending the
contest. .

The failure to comply with the law the third year after the entry has
- not been cured by what was done the fourth year, and the conduct of
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the claimant, on the whole, does not evince an intent on his part to
comply in good faith with the requirements of the law. »
The decision of your office is accordingly affirmed.

PRACTICE-~PREFERENCE RIGHT—-NOTICE.
Lunpy ». HOEBEL.

An entry of land apparently free from the preference right of a .successful contestant,
is presumptively legal, and should not thereafter be canceled without due serv-
ice on the entryman of the notice required in contest cases under the rules of

practice. 4
Jurisdiction is not acquired by the local office in the absence of due and legal service

of notice.

First Assistant Sseretary Muldrow to Commissioner Stockslager, July 21,
. 1888,

‘In the case of William H. Lundy ». August W. Hoebel, appealed by
Hoebel from the decision of your office, dated October 19, 1836, the,
record discloses the following facts: -

Lundy contested the homestead entry of one Aaron Everhard for the
SE.1 Sec. 23, T.113 N., R. 25 W., Watertown district, Dakota, and,
by the decision of your office, dated September 15, 1885, procured the
cancellation of said entry. On January 2, 1886, Hoebel made timber
culture entry, No. 11,400, for said tract of land. On March 22, follow-
ing, Lundy presented his affidavit and the affidavit of O. J. Thomas,
his attorney in this case, and in the said contest against Everhard, deny-
ing the receipt of notice of said cancellation, and asked to be allowed
to enter said land. On the same day a notice to August W. Hoebel,
St. Paul, Minnesota, was given by publication in a newspaper, to ap-
pear at the local office, May 20, 1886, and show cause why his entry
should not be canceled and Lundy’s application allowed. Two days
afterwards, a copy of said notice, enclosed in a registered letter and ad-
dressed: to said Hoebel, at St. Paul, Minnesota, was mailed at De Smet,
Dakota. There is nothing in the record to show that this letter was
ever received by Hoebel, or that a copy of said notice had been posted
in the register’s office or on said tract of land. No affidavit or other
evidence of the non-residence of the appellant, or that any effort what-
ever had been made to obtain personal service on him, before said pub-
lication was made, is found in the record.

On the day fixed for hearing, appellant, by his attorney, entered a
special appearance, and moved that the proceeding against him 'be
dismissed, because he had not been served with notice as required by

law and the rules of practice. The motion was overruled, and appel-
lant inade no-further appearance in the case.

The evidence of Lundy not having received notice of the cancellation
of the Everhard entry, in addition to the aforesaid affidavits of Lundy

3263—voL, T——4 '
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and his attorney, consists of the register’s certificate that the only no-
. tice given of said cancellation by the local office was sent to A. N,
‘Waters, Esq., of De Smet, Dakota, and the affidavit of Waters, dated
March 31, 1886, that he received and returned to the land office said
notice, and that he was not Lundy’s attorney in said contest case against
Everhard. These affidavits could not be received as evidence at a hear-
ing, if objected to by the appellant. On this evidence Lundy’s entry
was allowed by the local officers. In which action your office concurs,
and holds appellant’s entry for cancellation.

‘Where, as in this case, the cancellation of an entry has been pro-
cured by a contestant, and more than three and a half months there-
after such contestant has not come forward to signify his intention to
exercise his preference right of entry, and the tract of land embraced
in the canceled entry, after such period, is entered by a third party,
such entry is presumptively legal, and should not be canceled without
due serviee on the entryman of the notice required in all contest cases
by rules of practice in force in this Department,

The attempted service of notiece in this case was unauthorized and
conferred no jurisdiction on the local officers over the person of the de-
fendant and consequently no jurisdiction to hear and determine the
matter submitted to them on the ex parte affidavits furnished by Lundy.
Appellant is entitled to his day in court, and to an opportunity to show
cause why his entry should not be canceled.

The decision of your office, holding his entry for cancellation on the
ground that it conflicts with Lundy’s, is therefore erroneous. The ac-
tion of the local officers in overruling appellant’s motion to dismiss was
proper, but the case should have been continued for service of notice
on the defendant.

For the reasons given, Lundy’s entry will be suspended, and a day
fixed by the local officers for a hearing in the case, giving him a reason-
able time, after receipt of notice of this decision, to secure service on
Hoebel, whose entry in the meantime will remain of record.

The decision of your office is accordingly reversed.

TIMBER CULTURE ENTRY—-PRELIMINARY AFFIDAVIT.

ALBERT D. BoAL.

8

A timber culture entry, made through an agent, and withont the preliminary affidavit -

required by the statute, is illegal; but the defect may be cured by filing an affi-
davit properly executed, which will, when made, be lield to relate back to the
date of the entry.

Acting Secretary Muldrow to Commissioner Stockslager, July 21,1888,

In the matter of the application of Albert D. Boal to perfevcb timber-
culture entry No. 5,487 for the NE. f See. 17, T. 9., R. 40 W., North

él
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Platte district, Nebraska, before me on appeal from the decision of
your office dated December 13, 1886, the record discloses the following
facts:

Said entry was made October 11, 1884, and is illegal in that Boal did
not make the affidavit required of an applicant by section two of the
act of June 14, 1878, (20 Statutes 113), either before the register or re-
ceiver, or any other officer authorized to administer oaths in the district
where the land is situated. In fact he did not take the required affida-
vit in said district or elsewhere.

The entry was made through the agency of one Fred C. Powers. On-
September 7, 1886, special agent George B. Coburn obtained from Boal
an affidavit in which he says that he did not go to Nebraska to make
entry but signed the papers in Illinois; that the entry was made in
good faith and with the intention of raising trees on the tract and that
he had no knowledge of the timber-culture law and supposed the entry
was perfectly regular.

On September 28, 1886, said special agent reported the facts in the

case to your office and recommended ¢ cancellation of entry unless claim-
ant desired to perfect same by filing legal affidavit, in which case he
should be allowed a reasonable time for that purpose, upon promptly
signifying his desire so to do.” He further says—¢ I think he (Boal)
did this in good faith not knowmg the requirements of the timber-calt- .
ure law.”
. On October 9, 1886, the register at North Platte, Nebraska, trans
mitéed to your ofﬁce Boal’s application—signed September 30,—to be
allowed to file the affidivit required by law to make the entry valid.
In this application, which is sworn to by the applicant and corroborated
by the oath of James F. Boal, applicant states, that about October 5,
1884, he was informed by his father James F. Boal,—who had been
looking at land in Keith County, Nebraska that he, (Jas. F.,) had been
informed by Fred C. Power, that residents of Illinois without going to
Nebraska, or appearing before the land officers, could make legal tim-
ber-culture entries ; that said Powers was a land agent and locator and
if affiant desired Would send him papers to sign and return and he
(Powers) would make filing in full compliance with the timber-culture
law; that he received and signed the papers in Illinois and returned
them to Powers with fee inclosed, and received trom Powers receiver’s
receipt No. 5487 dated October 11, 1884 ; that he took the claim in good
faith and has complied with the law as to plowing and cultivation, and
that he had no knowledge that the entry had not been made in full
compliance with law until informed to the contrary by Coburn.

Claimant’s entry was held for cancellation on the report of special
agent Coburn, and in the decision appealed from his application is de-
nied on the ground that if he “ was misled and deceived as he avers,
it was through no fault of the United States, but presumably due to his
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ignorance of the law (which he is supposed to know) which does nof
excuse his error.”

All men are presumed to know the law and the general rule unques-
‘tionably is that ignorance of law is no excuse. Some exceptions, how-
ever, have been made to this rule, where ignorance really existed and
10 intentional wrong has been done, and no actual fraud perpetrated.
In the case of Ferguson ». Hoff (4 L. D., 491) ignorance of the same
provision of the timber culture act shown in this case was excused.
Appellant will beallowed sixty days from receipt of notice of this de-
cision within which to make the required affidavit. When made, it
will relate back to the date of entry.

The decision of your office is therefor reversed.

PLACER MINING CLAIM—EXPENDITURE.
TRICKEY PLACER.

Work done on a ditch outside of a placer claim, and prior to the location thereof,
canunot be accepted in proof of the required expenditure, where it is apparent
that such ditch was not made for the purpose of developing the elaim.

Acting Secretary Muldrow to Commissioner Stockslager, July 21, 1888.

I have considered the appeal of The Alice Mining Company from the
decision of your office of January 27, 1887, holding for cancellation the
mineral entry of said company No. 2751, for the E. L. Trickey Placer
claim, located in the SW. } of Sec. 2, 8. § of Sec. 3, N. 4 of Sec. 10, and
NW. }of Sec. 11, T.3 S.,Range 74 W, 6 P. M., Upper Fall river mining
distriet and Central City land district, Colorado.

Your office hold the entry for cancellation upon the grounds, that * it
does not appear that the expenditure required by Seec. 2325, U. 8. Re-
vised Statutes, has been made upon this claim, and in addition thereto,
it is not satisfactorily shown that any mineral has been discovered
therein.” » .

In response to a letter from your office dated October 19, 1886, the
surveyor general certifies that the value of labor and improvements
apon this claim is not less than $500, and that said improvements con-
gist of “a one-half interest in a mining ditch 8,000 feet in length in earth
and rock, starting from Fall River.” From the approved plat of survey
it appears that said diteh is situated entirely outside of thelimits of the
R, L. Trickey Placer claim?” and runs through a large partof the
« Texas Placer claim”, which is contiguous to and north of the ¢ Trickey
Placer Claim”, and the deputy surveyor in his report states that
“no workings have been done on the claim itself (the Trickey Placer),
but a ditch has been constructed from a point on Fall River, about a
mile above the claim, and runs within a short distance of the north
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side of the claim, and that said ditch was built for the purpose of work-
ing this and other claims, and that any part of the “TrickeyPlacer
claim” can be reached by the ditch described above.

The ¢ Trickey Placer claim” and the “Texas Placer claim” are both
owned by appellant and a one-half interest in the said ditch, which is
estimated to have cost $5,000, is allotted to each.

It further appears, however, that said diteh was constructed during
the period of time from May to December, 1881, inclusive, and the claim
involved in this case (Trickey Placer) was not located until nearly three
years thereafter, August 1,1884. It is diffienlt to understand how the
ditch could have been built in part for working this claim so long a time
before the location thereof. Itcertainly seems improbable, that costly
improvement would have been made for the developmient of a claim
not located and which was suffered to remain unlocated for nearly three
years, during which it was subject to location aund entry by outsiders
not interested in said improvements. There is no explanation of this
eircumstance in the record.

The cases, in which work done outside the claim, has been held to be
‘“as available for holding the claim as if done within the boundaries
thereof,” are cases where the work has been done in whole or in part, for
~ the purpose of prospecting or developing the particular claim involved
in the controversy. ' Chambers ». Harrington (111 U. 8., 350).

It is true the deputy surveyor reports that the diteh ¢ was built for
the purpose of working this and other claims,” but this is a matter as to
which he doubtless had no personal knowledge and his statement was
evidently based upon those of interested parties.

‘Without passing upon the question whether the work relied on in
this case could be held as available for holding the claim if it had been
done after the location thereof and in part for its development, I am of
the opinion, that under the circumstances of this case and in the absence
of all explanation, it should not be so held., The purpose of the law in
requiring improvements, was to compel ¢ every person who asserted an
exclusive right to his discovery or claim to expend something of labor
or value on it asevidence of his good faith and to show that he was not
acting onthe principle of the dog in the manger.” Chambers ». Harring-
ton, supra. ’ .

To allow claims upon which as in this case, no work whatever has
been done and which are and for an indefinite time may continue to be
wholly unused for mining purposes, to be tacked on from time to time to
improvements made long before their location, would open the door and
let in the evil which the law was designed to remedy.

This claim embraces all the land between said “ Texas Placer” and
the Fall River and extends 250 feet beyond said river, no work had been
done upon it, and it does not appear that mineral has been discovered -

on it, ’
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These facts clearly indicate that the claim was not located for placer
mining thereon, but with a view to the ownership and control of the
banks of the river, which runsthrough the entire length of the claim,
parallel with and about two hundred and fifty feet from its southern
boundary.

The decision of your office is affirmed.

MINING CLAITM—SCHOOL LAND-RES JUDICATA.
BOULDER AND BUFFALO Mining Co.

Though the language of a decision may in terms purport to definitely settle the ques-
tion as tv whether a certain section of land was excepted from the school granf
pecauge of its known mineral character, yot such question is in fact only res ju-
dicate as to the land actually involved in the case wherein such decision was
rendered.

Secretary Vilas to Commissioner Stocislager, July 24, 1888.

In the matter of the application of the Boulder and Buffalo Hunter
Consolidated Mining Company, for patents on entry No. 141, Buffalo
Hunter mineral claim, and entry No. 142, Boulder lode mineral claim,
appealed from the decision of your office, dated Jan. 14, 1887, the

... record discloses the following facts.

Said claims ave in the E. 3 N. W. },and the N, W. ; of the N. E.  of Sec.
16, T. 22 8., B. 72 W, 6. P. M. Pueblo Colorado land district. After
giving the notice and making the proof usually required in such cases,
said entries were allowed on December 31, 1883, and the register’s final
receipts therefor obtained.

The survey of said township was approved February 10, 1872, and
said section sixteen, was returned as agricultaral land. The State of
Colorado, notwithstanding her presumptive right to the land covered by
said entries under the grant to the State of the 16th and 36th sections
for school purposes, had no special notice of the proceedings taken by
said mining company, and was not made a party defendant therein.
1t seems to have been taken for granted by said company that the min-
eral character of the land in said section had been authoritatively set-
tled in the case of Town-site of Silver Cliff ». the State of Colorado de-
cided December 15, 1879, by Acting Commissioner Armstrong (Copp’s
M. L. 279), and the company, at the time of making proof, tendered no
evidence of the mineral character of the land entered; nor was there
any demand or suggestion on the part of the local officers that such
proof was necessary.

On February 16 and 17, 1886, your office held said entries for cancel-
lation, on the ground that the evidence on file did not show that the
tand entered ¢ was kuown to be valuable for mineral prior to the date
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of the admission of Colorado as a State, to wit, August.1, 1876,” and
that said land ¢ passed to the State under the provisions of the act of
Congress approved March 3, 1875.”

Subsequently appellant made a motion for review in your office, and
asked that said entries be passed to patent on the evidencein the case,
and in support of its motion insisted that the case of Town-site of Sil-
ver Oliff », The State of Colorado, determined thecharacter of the land
in said section sixteen, and that it did not pass to the State for school
purposes. Appellant further asked—if its position as to the effect of
said decision was not deemed corréct,—that further time be given it to
enable it to show that the mineral character of the land entered, was
known long before the admission of Colorado, and consequently that it
did not pass to the State under the provisions of said act of March 3,
1875.

The decision of your office from which this appeal is taken, denied
the motion for review and failed to grant appellant leave to make sup-
plemental proof in support of its claim.

The language used by the Assistant Commissioner, in deciding the

‘case of Townsite of Silver Cliff v. The State of Colorado, is very broad

and might quite naturally warrant the conclusion that the character
of all the land in said section sixteen, had been authoritatively adjudi-
cated and determined. The language used is as follows:

The declaration of the claim of the town was filed, and after due notice to the State,
a hearing was had, commencing May 8, 1879, to determine the character of the land in
said seclion sixteen, and whether it was known as mineral land prior to survey. * * *
At said hearing all parties were present. The testimony submitted shows beyond a
reasonable doubt that the land was known as mineral as early as 1864, and that at
different times bebween that date and 1878 various parties prospected the land, took
out specimens of mineral, some of which were assayed and found to yield a good re-
turn in silver with traces of gold. The State cross-examined the witnesses butintro-
duced none. * * * The land in question is clearly not within the grant to Colorado
for school purposes, but is government land, and subject to sale only under her laws.

In said townsite decision there is no deseription given of ¢ the land
in question” in that case, but an inspection of the record in said case
shows that only the south half of said section was in controversy, and
the langnage of the Assistant Commissioner must be construed as ap-
plying only to the land in said south half.

Your decision, so far as it holds appellant’s proofinsufficient, is there-
fore concurred in. No good reason however ecan be discovered for re-
fusing to allow appellant to make supplemental proof on giving due
notice to the State of Colorado, of its intention so to do, and of its ap-
plication for patents for said land. Appellant will thereforebe allowed
sixty days from receipt of notice of this decision within which to insti-
tute the proper proceedings in the premises against said State.

The decision of your office is modified accordingly.
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RATLROAD WITHDRAWAL—ACT OF JUNE %2, 1876.
FroripA Ry. & NAVIGATION Co. v. BOARDMAN.

The aet of June 22, 1876, which repealed the statute prohibiting the disposal‘of pub-
lic lands in Florida otherwise than under the homestead law, did not operate to
relieve lands from the effect of a subsisting railroad withdrawal; nor did the
‘‘ offering,” under the proclamation of July 13, 1878, of lands-thus withdrawn af-
fect their status as, by the terms of said proclamation, ¢*lands reserved for rail-
road purposes” were expressly excepted from the lands to be offered.

Secretary Vilas to Commissioner Stockslager, July 24, 1888,

I have before me the appeal of the Florida Railway & Navigation
Company from your decision of November 3, 1836, holding for approval
Charles A. Boardman’s eash entry No. 1339, of February 7, 1881, for
the SW. 1 SE. + Sec. 15, T. 10 8., R. 24 B., Gainesville district, Florida.

As your said decision states, the traet in question ¢ is within the fif-
teen mile, indemnity limits of the grant of May 17, 1856 (11 Stat., 15),
for the Florida Railroad Company—now Florida Railway and Naviga-
tion Company—a withdrawal for the Denefit of which was ordered in
the year 1856.”

Your said decision adds, however, that “said land was offered on
November 9, 1878, under act of June 22, 1876, in complianee with the
President’s proclamation No. 837, dated July 13,1878;” that ¢ on Feb-
ruary 7, 1881, the same was purchased by Charles A. Boardman, in
connection with the N. L of NE. + and NE. L NW. 4, See. 22, of the town-
ship specified, per cash entry No. 1339,” and that ¢ the land in guestion
has not been selected for railroad purposes.”

Upon this basis of fact you hold that “ Mr. Boardman’s entry, having
been made subsequent to said offering, and prior to the withdrawal of
March 26, 1881, was properly admitted.” _

But in my opinion the so-called offering of 1878, did not really, in
law, affect the status of the tract in question.

Both at theslate of said ¢ offering”—November 9, 1878—and at the
time of Boardman’s attempt to purchase—February 7, 1881—the with-
drawal for the benefit of said grant was subsisting in full force and effect
(Atlantic, Gulf, and West Indies Transit Railroad Co., 2 L. D. 561;
Florida Railway and Navigation Co., 5 L. D.,107); and neither the ¢ act
of June 12, 1876 (which, by the way, became law on July 4, 1876) nor the -
“proclamation of the President, No. 837,” in any way authorized the
land officers to make the attempted sale to Boardman in disregard of
said withdrawal.

The act referred to simply repealed the previously existing statate for-
bidding the disposal of the public lands otherwise than under the home-
stead law. It neither revoked the withdrawal itself, nor excepfed the
land in question from the operation of the withdrawal. ‘

The President’s proclamation, on the other hand, expressly excepted
from among the lands to be offered, *‘lands reserved for railroad pur-
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poses.” This exception, in view of the withdrawal mentioned, should
have prevented the attempted ¢ offering” of the tract afterwards in-
cluded in Boardman’s entry.

Under such circumstances I cannot concar in your statement thab
“the government saw fit to exercise its right to sell the tract in ques-
tion, and offered the same in 1878, thus in effect revoking the with-
drawal of 1856.”

Your said decision is accordingly reversed.

PRE-EMPTION ENTRY—RESIDENCE.

@

. DANIBEL LOMBARDIL.

The fact that land is not inhabitable thronghout the entire year will not preclnde its.
purchase under the pre-emption law.
?

Secretary Vilas to Commvissioner Stockslager, July 24, 1888.

This is an appeal by Daniel Lombardi from your office decision of
January 3, 1887, wherein you affirm the action of the local office in re-
jeeting his pre-emption proof submitted November 13, 1886, under his
declaratory statement filed March 17, 1884, alleging settlement in 1874
upon W. §, SW. 4, Sec. 4 and N. §, SE. 4, Sec. 5, T.12 N., R.15 E., Sac-
ramento, California.

The plat of said township was filed March 25, 1876.

The claimant averred on final proof taken by the county clerk of El
Dorado county that he settled and established residence on the land in
~ June, 1874, that his-improvements covsisted of a house of hewed logs
twenty by thirty feet, stable, corral, milk house, fencing, about four
acres broken, total value $600, that he used the land for grazing stoek
and raising hay and that his residence had-been continuous ¢ except
when compelled to leave on account of snow.” :

From the further testimony of the claimant and witnesses to his final
proof, it appears that after his settlement in June, 1874, he inhabited
the land from about June 1, to November 1, of each year, that in con-
sequence of the heavy snows, the tract being of great altitude, he re-
moved with his stoek to the lower foot hills.

The claimant stated that he did not own other land but let his stock
“run on unclaimed land during the winter;” also that the tract in
question was his only home..

The action of both the local and your office, is based upon your office
decision of July 10, 1886, in the case of Clough v. Morrow. In this case
Morrow a homestead entryman, contested the right of Clough, a pre-
emption claimant, to make cash entry. Without passing upon the’
merits of the controversy, your office, inding from the testimony that
the land was inhabitable only four or five months during the year, held
that it was not subject to entry under any law requiring continuous
residence. In this I ecannot concur. . ’




58 DECISIONS RELATING TO THE PUBLIC LANDS.

The statute does not prohibit pre-emption entry upon land of like
character to that involved herein. While it is true that the claimant
is required to show a continuous residence, the department has repeat-
dly held that absences which do not impeach his good faith may be
excused. This claimant, in my opinion, settled upon the land with the
honest intention of making it his home, he has established and for
twelve years has continued his occupancy of the same and has put val-
uable improvements thereon. His absences, although extended, have
been the result of a cause beyond his control. They are fully accounted
for and do not in any manner indieate that he has acted with fraudu-
lent intent.

The entry should be allowed. Your decision is reversed.

HOMESTEAD ENTRY-RESIDENCE—-NATURALIZATION.
A. R. ARCHIBALD.

Residence alleged under the homstead law is not consistent with the maintenance at
the same time, in another State, of the residence required as a pre-requisite to
citizenship under the naturalization laws.

Secretary Vilas to Commissioner Stockslager, July 24, 1888,

The record in this case shows that on December 9, 1882, A. R. Archi-
bald made homestead entry for the N. W. 1, See. 23, T, 149 N., R. 66
"W, Devil's Lake land distriet, Dakota, 'and that he commuted the
same to cash entry No. 35, on December 1, 1883,

The commutation proof of the claimant shows that he established his
residence on the land on May 15, 1883, and that he and his family, a
wife and one son, have resided thereon continuously since that date-
He was “absent a few times on business,” but his family was on the
land all the time. His improvements consist of a frame dwelling house
twelve by fourteen feet, with an addition ten by twelve feet in size,
and 15 acres of breaking, valued at $250. He swears that he is a nat-
aralized citizen of the United States, but no record evidence of such fact
accompanied his proof.

On February 1, 1887, your office rejected this proof because of claim-
ant’s short residence and slight improvements, and for the reason that
no record evidence of his naturalization had been furnis hed, and there
upon his cash certificate was held for cancellation, but his original entry
was allowed to stand subject to his making new proof showing full
compliance with the law in every respect.

From this decision claimant appeals. With his appeal he offers the
required record evidence of his naturalization, showing that prior to
the date of his original entry he had declared his intention to become
4 citizen of the United States as required by law, and that on Novem-
ber 12, 1883, he was duly admitted to citizenship by the district court
of Hennepin county, Minnesota, upon taking the oath prescribed and
furnishing the proof required by law,
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_His final proof, aside from the question of his citizenship, appears on
its face to be satisfactory. His residence on the land is shown to have
been continuous for the required period of six months prior to the time |
of making proof, and his improvements are quite as extensive as are
usually found in suoch cases.

He was required, however, by the third clause of Seec. 2165, Revised
Statutes, to prove to the satisfaction of the court which admitted him
%o citizenship, as aforesaid, that he had resided within the United States -
five years, at least and within the State or Territory where such conrt -
is at the time held, one year at least, and he seems to have furnished
this proof. By it he must necessarily have shown and his certificate
50 recites that he was a resident of the State of Minnesota for one
year previous to the time of his admission to citizenship, as stated. It
is evident that the one year here referred to, must mean the year next
preceding the date of said naturalization. This period covers the time
during which he asserts, in his final proof that he resided continuously
on his elaim. ’

The residence required by the naturalization lawsis a domiciliary
residence, and the same in character, as that required of a claimant
ander the homestead law. The claimant here, could not therefore, have
maintained a residence in the State of Minnesota, under the naturaliza-
tion laws, and also the required residence on his homestead claim in the
Territory of Dakota, at one and the same time.

Upon the state of facts, thus disclosed, the case is one, I think, that
requires further investigation on the question of claimant’s alleged resi-
dence on the land, and his proof and cash entry are for that purpose
suspended.

You will, therefore, direct the local officers to call upon him to furnish
supplemental evidence satisfactorily explaining, if he can, the apparent
conflict in his present showing, as herein pointed out, and if within
sixty days from notice hereof he shall make the required explanation to
the satisfaction of your office, his proof will be approved and passed to
patent, otherwise the same must be rejected, but without prejudice to
his submitting new proof within the lifetime of his original entry, show-
ing full compliance with the law in all respects.

Your office decision is accordingly modified.,

FINAL PROOF—-PUBLICATION—ACT OF MARCH 3, 1879.

The paper to be designated for the publication of final proof notice must be a bona
fide newspaper in general cirgnla,tiou, published nearest the land for which proof
is to be made, whether such paper is published in the county where the land is
situated or otherwise. '

Secretary Vilas to Commissioner Stockslager, July 24, 1888.

On November 18, 1886, the register and receiver of the land office at
San Francisco, California, addressed to your predecessor, Hon. W. A, J.
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Sparks, then commissioner, a letter for the purpose of obtaining fronz
him his construction of the provisions of the act of March 3, 1879, ("0
Statutes at large p. 472) regarding the notice of final proof.

In reply, your predecessor by letter dated November 30th constr uing
the said statute, instructed the said local officers, that the newspaper
selected for the publication of the applicant’s intention to make fina}
proof should be the bona fide paper in general circulation published
nearest the land for which the proof is to be made, irrespective of the
fact, whether the paper is published in the eounty in which the land
lies or, not.

The local officers, excepting to this construection of the statate insti-
tuted an appeal to this Department.

It might be said, that your office letter of November, 1886, i$ not a de-
cision in a case pendmg, nor are the local officers in a position to appeal ;
they are not parties but public officers, bound to execute their official
duties under the direction and instruction of your office; but the allow-
ance of said appeal may be taken as equivalent to a request on thepart
of your office for a departmental expression of opinion on the question
‘involved.

The local officers argue with great stress, that the paper designated
for the publication of the notice of final proof should be one published
in the county wherein the land is situated, though such paper might not
be the one published nearest to the land; and the reason given is that
the inhabitants of a county will take and read their own county paper
in preference to the paper of another county. This may be true, but
the words of the statute are clear and precise and permit of but one in-
terpretation. The act of March 3, 1879 (20 Stat., 472) provides—

Upon the filing of such notice, the register shall publish a notice, that such applica-
tion has been made, once a week for the period of thirty days in a newspaper to be
by him designated as published nearest to such land.

The practice has been in conformity with the plain requirements of
the statute. (See eircular of April 21, 1885, 12 C. L. O., 34) The
paper designated must be a bona fide paper in general cireulation ¢ pub-
lished nearest the land geographically measured.” See also circular
approved August 11,1884, (3 L. D., 52); David B. Wellman, (5 L. D.,
503).

The instructions expressed in your office letter of November 1886, are
accordingly approved.

PRACTICE—CONTESTANT—NOTICE; TIMBER CULTURE.
UPPENDAHL ». WHITE.

The personal attendance of the contestant at the hearing is presumptively essential
o the proper presentation of his case, and a contest should be re-instated where
it was dismissed in the absence of the contestant ; and such absence was the fault
of the claimant.
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A notice of contest properly served on the defendant, containing a deseription of the
land, the charge against the entry, the contestant’s name, and the time and place
fixed for the hearing is not fatally defective because of a misnomer of the defend-
ant oceurring in said notice, as the process is amendable in that respect, either
Dbefore or after judgment.

Motions for continuance are addressed to the sound discretion of the local officers.

The cancellation of an entry is warranted where the evidence shows that after the
lapse of six years no trees are growing on the land, and no excuse or explana-
tion is offered for such failure.

‘Secretary Vilas to Commissioner Stockslager, July 24, 1838.

In the case of John Uppendahl ». Ada E. White, appealed from the
decision of your otfice dated November 10, 1886, reference is made to
said decision for a statement of the case and the material facts dis-
closed by the records.

Appellant insists:

1st. That the testimony is insufficient to justify the forfeiture of the
entry ;

2nd. That the re-instatement of the case on November 26, 1884, and
March 26, 1885, was error ;

3rd. That over-ruling the motions made by claimant at the hearing
September 30, 1885, to dismiss the case for want of service, and to con-
tinue it because of the absence of material witnesses; was also error.

The contest in this case was commenced six years—less 27 days—after
the entry ‘was made, and the evidence clearly shows that there were
then no trees growing on the tract. This evidence in the absence of
any explanation or excuse on the part of the entryman for her failure
to meet the requirements of the timber-culture law is sufficient to
justify the cancellation of the entry.

Appellant’s agent prevented the contestant from being present at
the time fixed for the hearing in July, 1884, by having him arrested on
criminal charge and it will be presumed, in the absence of all testimony
to the contrary, that his presence was essential to the proper presenta-
tion of his case. In less than two weeks he made application to have
the casere-instated and a hearing ordered, which on the showing made
by him was allowed November 26, 1884, The facts fully warranted ﬁhlS
action of the Iocal officers. .

At the hearing fixed for March 26, 1885, at 10 o’clock A. M., service on
the claimant was not had in time and there was no appearance entered
for her. Contestant not appearing at the hour the contest was dis-
missed by the local officers. At 2.30 o’clock P. M. of the same day con-
testant by his attorney asked that the case be re-instated and continued

~ . for service, which request on the showing made was granted. This

was not error.

The citation in this case was to “Ida” E. White, and it is eontended
that its service on ¢ Ada” E. White was not good. The motion to dis-
miss on this ground was properly overruled. The process contained.

¥
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a description of the land entered by ber and a notice that the entry
was contested by Uppendahl, the grounds of the contest, and the time
and place fixed for the hearing, The misnomer did not warrant her in
disregarding the service of notice as the process in this respect was
amendable either before or after judgment. (Code of civil procedure,
Dakota, Sec. 142 p. 43). Or can I say that the local officers committed
any error in refusing the continuance asked for by appellant. Motions
for continuance are addressed to the sound legal discretion of the trial
court, and as appellant failed to show due diligence in preparing for
her defense I cannot find that such discretion has not been exercised
in this case, nor that any manifest injustice has been done appellant.
The decision of your office herein is accordingly affirmed.

PRE-EMPTION ENTRY—RESIDENCE.

MARY A. SHANESSY.

There is no rule of law, or of the Department, which requires the pre-emptor’s-con-
tinuous actual personal presence on his claim for six months immediately pre-
ceding the offering of his proof, He is required to show a six months continuons
residence daring such period; but such a residence is entirely compatible with
temporary absences which are satisfactorily explained.

First Assistant Secretary Muldrow to Commissioner Stockslager, July 24,
1888,

In the appeal of Mary A. Shanessy from the decision of your office,
dated July 19, 1886, reference is made to said decision for a detailed
statement of the case.

In the new final proof tendered by the pre-emptor on January 13,
" 1885, she and her witnesses testify that for more than six months prior
to that time she has continuously made her home on the land claimed.
Testimony elicited by the cross-examination of these witnesses, and by
the examination of other witnesses, shows that during this time she
has not been actnally present on her claim more than about thirty days.
Her proof was recommended for acceptance by the local officers but
was rejected by your office, on the ground that * under the present
practice of this office the pre-emptor must show a continuous residence
of six months next prior to the date of proof.” In view of the evidence
found in this case, you seem to construe the phrase “ continuous resi-
dence” as meaning continuous aetual personal presence. If such con-
struction were correct, your rejection of said proot would have been
proper. But I do not concur in said construction. There is no rule of
law or of the Department which requires the pre-emptor’s econtinuous
actual personal presence on his claim for six months immediately pre-
ceding the offering of his proof. What the pre-emptor is required to

P———
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do is to show a six months’ continuous residence during such period.
But such a residence is entirely compatible with temporary absences,
which are satisfactorily explained. ([srael Martel, 6L. D.,\%GG ; William

~ Thompson, id., 576).

In the case of Shanessy ». Bond, decided by the Secretary January 8
1884, on appeal from the Oommlsswner’s decision of June 15, 1883, the
finding of facts by the Secretary as to appellant’s residence is as follows:.

The claim of Bond that Shanessy was not resident on the land is not sustained. I%
satisfactorily appears that she resided continuously thereon from the date of her filing
(January 2, 1880,) to the date of her mother’s death in May following. Thereafter
she visited her father (who resided about one mile distant) once a week to work and
iron for him, usually remaining at his house one night, and visited him occasionally
at other times, but always returning to and oecupying the land as her home. She
has a house and other improvements sufficient to meet the requirements of the law.

It is conceded by your office, and borne out by the testimony, that
Mrs. Shanessy’s absences during the seven months immediately preced-
ing her tender of final pre-emption proof were ¢ rendered necessary by
her poverty.” During her absences she was at work for Wageb earnmg
a living for herself and family.

The evidence in this case, taken in eonnection with the facts found
by the Secretary, January 8, 1884, is sufficient, in my opinion, to show
appellant’s good faith, and her application to make pre-emption cash
entry will be allowed. '

The decision of your office is therefore reversed.

PRACTICE—-CONTINUANCE—TIMBER CULTURE.
SMITH ». SMART.

An affidavit for a continnance based on the ground of absent witnesses should show
that the absence of the witnesses is not by the consent or procurement of the ap-
plicant, and set forth facts showing the exercise of proper diligence to secure the
attendance of said witnesses.

The entryman is responsible for the negligence of his agent in planting.

‘While failure to secure the requisife growth of trees would not in itself conclusively
establish the charge of non-compliance with law, yet proof of such failure casts
upon the entryman the burden of showing that it was not attributable to any
fault or negligence on his part

Secretary, Vilas to Gommissioner Stockslager, July 24, 1888,

I have considered the case of Edwin L. Smith ». Wellington ¥. Smart,
on appeal by Smith from the decision of your office of November 17,
1886, dismissing his contest of the timber culture entry of Smart for
SE. 1 of Sec. 9, T. 107 N., R. 64 W., Mitchell distriet, Dakota.

Smart’s entry was made, May 25, 1881, and on Augast 12, 18385, about
four years and two and a half months after the entry, Smith initiated
contest, alleging substantially as ground of contest, failure on the part
of Smart to comply with the requirements of the timber culture law
during the third and fourth years after entry.
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The testimony was taken by a Commissioner October 15, 1333, and
hearing had Dbefore the local officers, October 23, 1835. The claimant

by his agent, A. B. Smart, filed the following affidavit for & continu-
ance.

That Mathew Shepard, R. Wiley, and Eugene Coleman are material witnesses in
this ease; that I saw Mathew Shepard and R. Wiley, yesterday, who said they
.could not attend the contest today but ecould later ; that about one month ago, I saw
Eugene Coleman, who said he would come when I wanted him and about a week ago
I wrote him that I should want him today, but he is not here; that said witnesses
are all residents of this county and I believe said witnesses can be had at the time o
which it is songht to have the trial postponed.

The affidavit then sets forth what the absent witnesses would testify
1o and the materiality thereof.
 The local office denied the continuance, and your office expresses the
opinion that the affidavit was sufficient and therefore the local officers
erred in this ruling.

_ < It appears from the affidavit of Mathew Shepard, one of witnesses
menfioned in the affidavit for continuance, that the said agent of Smart
who made the afidavit and who was authorized by Smart to represent
him in the conduct of the case, consented to the absence of said Shep-
ard and also, of Wiley, another of said witnesses. Shepard in fact
appeared on the day the affidavit for continuance was made, and testi-
fied, and Wiley might have done so but for such consent. The state-
ments in the affidavit for eontinuance as to the third witness, Fugene
Coleman, may have been true and yet he may have been absent by the
consent or procurement of the affiant after writing the letter to him.

Rule 20, of Practice sub-division (1) requires that such affidavits
shall ¢ show,” that ¢ one or more of the witnesses is absent without the
consent or procurement?” of the party applying for the continunance.
The affidavit should expressly negative, that the absence of the wit-
nesses is by the consent or procurement of the applicant, and support
this statement by facts showing ¢ the exercise of proper diligence to
procure the attendance of the absent witnesses.”

Seeing a witness the day before the trial or mailing a letter a week
before, may or may not be the exercise of proper diligence to procure
his attendance ; it depends upon circumstances, such as the proximity
or remoteness of residence of the witness from the place of trial, the
mail facilities and the occupation and condition in life of the witness.
A witness who might be unable to attend on a day’s notice, might do
s0, if notified earlier, and a letter mailed to a witness particularly in ¢
the rural districts—a week before the trial, might not be received by him
until after the trial or too late to enable him to attend. The affidavit
states, that the two witnesses who were seen the day before the trial,
said they could not attend. The cause of this inability should have
been given, so that it could be determined whether it was removable
by reasonable effort on the part of the applicant for the continuance.
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Motions for continuance are addressed to the sound discretion of the
local officers, and I am of the opinion, that discretion was properly ex-
ercised in this case in the denial of the motion.

Your office, while holding that the local officers erred in refusing to .
grant the continuance, proceeded to pass upon the merits of the case as
disclosed by the evidence, and reversing the ruling of the local officers,
dismissed the contest. As ssated at the outset, the ground of contest
alleged was substantially failore to comply with the requirements of
the timber culture law during the third and fourth years after enfry.

The proof shows that during the third year after entry (which ended
May 25,1884), A. B. Smart, as agent of the claimant, had ten acres
of the land backset and five acres planted in ash and box-elder seed.
The five acres so planted were first planted in corn and afterwards the
tree seeds were planted among the corn by putting them in holes about
four feet apart, made by a sharpened stick. The witness who did the
planting, testified, that the seeds were so wormy as to be materially
damaged ; that he called said Smart’s attention to this at the time of
the planting, telling him that he did not think they would grow, and
Smart told him, to ¢ mind his own business.” The tree seeds in fact
failed to grow.

" In April of the fourth year (which ended May 25, 1885) the ten acres
were replowed and planted in wheat and ash seeds. The planting was
done with a ¢ elipper press wheat drill” and the tree seeds, and wheat
were sown together in drills an inch deep and four feet apart. The
witnesses, testified that this was not the usual way of planting tree
seeds, and that the harvesting of the wheat was done with a ¢ Twine
binding harvester” and not in such a manner as to protect small trees,
if any had been growing on the land, and the height of the stabble after
harvesting was from three to four inches. There was no cultivation of
the land after the tree seeds were planted, and there were no trees
growing on said land at the date of initiation of contest August 12,
1883. The seed planted this year was good. The season was favor-
able for growing trees and ash seed planted on the same sectlon and
in the immediate vicinity did well that year.

The claimant resided in Massachusetts and intrusted to A. B. Smart,
as his agent, the superintendence and management of bis tree-claim as
well as of his defense tothe contest. Information of the defective qual-
ity of the tree-seed planted the third year communicated to the agent
binds the principal, and the latter is responsible for the negligence of
the former in planting such seed. The planting of seed, so defect- -
ive as to render it improbable that it will germinate, with knowledge of
its defective character, and which does notin fact germinate, unless the
failure to germinate can be clearly traced to sonie other cause than the
defect in the seed, is not such a planting as will satisfy the requlrement
of the timber culture law.

3263—voL T——b
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I am, therefore, of the opinion, that the allegation of failure to com-
ply with the law during the third year was sustained. Was this failure
cured by what was done upon the ten acres the fourth year?

The statute requires the land to be cultivated to crop or otherwise
the year preceding the planting of the tree-seed, and the year the
tree-seeds are planted, it is contemplated that theland shall be devoted
primarily if not exclusively to the planting and growth of such seed.

The land is set apart for the culture of timber, and the use of the
land for other crops must be in subordination to or promotive of that

‘object. In this case the land was planted the fourth year in wheat
. sown in drills with the tree-seed, and the wheat was harvested with
no precaution taken to protect the young trees, if there were any. The
wheat crop seems to have been the primary object of the claimant’s
care the fourth year as the corn crop was the third. Sowing tree-seed
in drills with wheat was shown by the evidence to have been an unusual
mode of planting such seed. Seed of the same kind (ash) planted (it
is presumed in the usual manner) that spring on the same section of
land and in the immediate vicinity of the land planted by claimant, "
did well and the evidence does not disclose any cause for the failure of
the claimant’s seed to grow, unless it be the unusual mode in which they
were planted or the destruction of the young trees in harvesting the
wheat. While failure to have trees growing on the land would not
alone conelusively establish the charge of non-compliance with the law,
yet proof of this fact would cast the burden upon the claimant of ex-
cusing such failure or of showing that it was not attributable to fault
or negligence on his part ?

I am of the opinion that the failure in this case is inexcusable and
that the facts are inconsistent with a bone fide attempt on the part of
the claimant (through his agent) to comply with the requirements of
the law. The decision of your office is accordingly reversed.

MINING CLAIM—PLACER,—;MI‘NERAL PAINT ROCK.

CHARLES A. BARNES.

A tract containing ‘‘ a valuable deposit of mineral paint rock in place,” is not sub-
ject to entry as a placer claim.

Secretary Vilas to Commissioner Stockslager, July 24, 1888,

I have considered the appeal of Charles. A, Barnes from your office
decision, dated November 11, 1886, which was an approval of the action
of the local officers rejecting his application to purchase as mineral land
the E. } of NE. £ of NW. %, Sec. 28, T. 13 8., R. 62 W. Pueblo, Colorado,
containing fwenty acres, more or less.

Said decision was based upon the ground that ‘¢ there is no evidence
whatever of compliance with the mining laws or official regulations
thereunder.”
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- Applicant filed his application in the local office September 26, 1885,
setling out that the tract applied for “contains a valuable deposit of
mineral paint rock in place, and affiant prays that he may be allowed
to pay the government price for said tract, as required under the laws
for the disposal of public lands containing valuable mineral deposits.”

So far as the record discloses, he has done nothing beyond the mere
filing of the application, as above, and the tender of purchase money
for the land. There is no evidence of development, or that any im-
provements have been made, nor does it appear that any notice of ap-
plication was given by publication and posting as required.

In short, the application, while purporting to be a mineral applica-
tion, is, on the record, rather in the nature of an application to make
private cash entry of twenty acres of land which is not subject to such
entry. If treated as a mineral application, it is not only without any
evidence of compliance with the mining laws or regulations, but it is
inconsistent in itself, for the statement of the applicant, under oath, is
that the ““tract contains a valuable deposit of mineral paint rock in
place” This would constitute it a lode claim, if at all a mineral claim
within the meaning of the law, but it is for twenty acres of land which
amount could be taken only as a placer claim.

Your office action rejecting the application was proper, and the de-

. cision appealed from is affirmed.

PRACTICE—APPEAL—~CERTIORARI. _
JENNIE M. TARR.

An appeal will not lie from the action of the Commissioner of the General Land Office
requiring a claimant to farnish an additional affidavit in support of his eniry;
but only from final action in the case, upon the refusal or failure of the entryman
to comply with such requirement.

Secretary Vilas to Commissioner Stockslager, July 24, 1888,

Jennie M, Tarr has filed an application to have certified to the De-
partment her appeal from the acmon of your office of May 28, 1887,
alleging the following facts : :

That on October 8, 1884, she made cash entry No. 10637, Huron series, for the north-
west quarter of section twenty-five township one hundred and eleven, range sixty-
nine.

That on. May 26, 1887, the Honorable Commissioner of the General Land Office, by
his letter “C 7 of that date, suspended said cash entry and required the claimant to
furnish, an affidavit, stating the number, cause and duration of all absences from
said land during the six months immediately preceding date of entry proof, Sept. 29,
1884,

That on the 15th day of September 1837, the said Jennie M. Tarr, filed an appeal
to the Hon. Secretary of the Interior from the action of said Commissioner.

That on June 7th 1838, the Hon. Commissioner refused to entertain said appeal,
for the reason that his action of May 26th 1887, was not a final one, and on that day
beld said cash entry No. 10637, for caneellation.

-
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An appeal will not lie from the action of the Commissioner of the Gen-
eral Land Office requiring a claimant to furnish an additional affidavit
in sapport of his entry, but only from his final action in the case upon
the refusal or failure of the eniryman to comply with said request.

If it is true as alleged by applicant that your office, by letter of June
7, 1888, held said entry for cancellation, said decision. is subject to ap-
peal by the entryman within the time prescribed by the Rules of Prac-
tice after notice of said decision, but you committed no error in refusing
to transmit her appeal from the interlocutory order of May 26, 1887.

The application is refused.

SETTLEMENT RIGHTS—TRESPASS.
CHRISTIAN v. STRENTZEL.

Settlement rights, to the detriment of a party in possession under color of title, can-
not be acquired by acts of trespass.

First Assistant Secretary Muldrow to Commissioner Stockslager, July
' 24, 1888,

T have before me the record in the case of William E. Christian 2.
John Strentzel, B. R, Holliday and the State of Calitornia, invdlving
the validity of Christian’s homestead claim to lots 5 and 6 in section 23,
and lots 1 and 2 in section 36, T. 2 E., R. 3 W., Mount Diablo Meridian
California, appealed by Strentzel from the decision of your office dated
July 2, 1886.

The contest in this case arose on Christian’s tender of final home-
stead proot, May 6, 1884, and a hearing was had April 30, and May 1,
1885. The State of California made default, and Holliday filed a relin-
guishment of his claim, and asked that his filing be canceled without
prejudice. This leaves Strentzel the only claimant to any part of the
land included in Christian’s entry, and his claim is confined to lot 5 of
said section 25,

The material facts touching the question which of these parties has
the superior right to said lot are as follows:

Lots 5 and 6 were formerly embraced with the claimed limits of the
El Sobrante grant and from 1867 up to about March 23, 1882, had been
fenced and in the possession of Strentzel under elaim and color of title,
he having a small undivided interest in said grant. The limits of said
grant, as established by the decision of the Secretary of the Interior of
Tebruary 23, 1882, did not include said lots, and Strentzel, on May 13,
1882, located with Valentine scrip the land in controversy, the same
then being unsurveyed. The township plat of survey was filed Decem -
ber 10, 1883, and on the same day Strentzel’s said location was adjusted
to the proper legal subdivision, to wit, to said lot 5.
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Christian’s entry was made December 14, 1883, and the evidence
shows that he settled on land just eutside Strentzel’s enclosure, on what
are now lots 1 and 2 in said section 36, as early as February 28, 1879,
On or about March 23, 1882, he entered Strentzel’s enclosure without
permission and built an eight by eight shanty near the fence on said
lot 6, He had a short time prior to this, for the first time, notified
Strentzel that he claimed the land inside the enclosure, since designated
as said lots 5 and 6. Cbristian has no improvements whatever on said
lot 5, nor has he ever cultivated or exercised any acts of ownership over
it. The principal part of said lot susceptible of cultivation has, siuce
1867 been cultivated by Strentzel, and been in his actual possession as
a part of his home farm.
~ The facts stated are shown by a clear preponderaunce of the evidence,
and as their legal effect is not impaired by any other evidence found in
the case, they constitute all the facts necessary to be considered in de-
termining the rights of the respective parties involved herein.

Christian’s settlement in 1879 on the unsurveyed land in section 36,
gave him no rights as against a party in possession under color of title
to the enclosed land in séction 25, nor did his intrusion on Strentzel’s
possession in 1882, give him any such rights. Said actual entry was
made by breaking appellant’s close, and was an unlawful trespass on his
possession. Settlementrights to the detriment of a party in possession
under color of title, cannot be acquired in this manner. (Atherton ».
Towler, 96 U. 8., 513; Coleman v. Collins et al., 10 C. L. O., 199; and
Turner ». Bumgardner, 5 L, D., 377).

Strentzel’s location will therefore remain-intact, and Christian’s entry,
so far as it affects said lot 5, is directed to be canceled.

The decision of your office herein is modified aceordingly.

PRE-EMPTION—SETTLEMENT—2260, R. S.
BooTH v. SHORT.

A pre-emptor is not relieved from the inhibition of section 2260 R. 8., by a prior
pretended transfer to his wife of the homestead, from which he removed when he
settled on his pre-emption elaim. ”

Secretary Vilas to Commissioner Siookslager, July 24, 1888,

I have considered the case of William H. Booth ». Samuel P, Short,
on appeal by Short, from your office decision of June 10, 1886, rejecting
his final proof and bolding for cancellation his pre-emption filing for
the NW.%, Sec. 20, T. 1 N., R. 25 W., Bloomington, Nebraska land
district. '

Short filed pre-emption declaratory statement for said land Mareh 26
1884, alleging settlement March 1, and on September 22, 1883, made

N
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final proof thereunder, against the acceptance of which Booth, who on
April 7, 1884, made homestead entry for said traet, filed protest alleg-
ing that the claimant removed from and abandoned a residence on land
of his own in that State to settle on this land; that the protestant made
homestead entry for said land April 7,1884, and that at that time elaim-
ant was not living on the land in controversy, nor had he any improve-
ments thereon except what were put there several years before, A
hearing was had the testimony being taken before a notary public.
The local officers decided in favor of Booth, Upon appeal to your
office said decision was affirmed and the pre-emption filing of Short was
held for cancellation.

The testimony shows that Short made homestead entry for the tract ad-
Jjoining the one in controversy upon which final certificate issued in 1880.
He with his family, lived on that tract until about April 15, 1884, when
he took up his residence on the tract which he now seeks title to under
the pre-emption law. He claims to have sold his homestead tract to his
wife, and conveyed the same to her by deed dated January 10, 1884.
This deed was recorded April 28, 1884. The consideration mentioned
in said deed is $200 and it is made subject to a mortgage for $200,
Short claims that at the time of the sale to his wife he retained the pos-
session of the land for two years; and the testimony shows that during
the time covered by his final proof he used the homestead tract keeping
his stock there and that he continued to improve it. He refuses to give
his reasons for selling. When asked why he sold his only answer was,
“ Becanse I wanted to.” These things all go to impeach the bona fides
of this transaction between Short and his wife, and to show that it was
simply a pretended transfer for the purpose of enabling Short to exe-
cute the affidavit reqnired of pre-emption claimants, and therefore his
filing was illegal. Under the authority cited in your office decision, be-
ing the case of Aultman Taylor & Co. v. Obermeyer et al. (6 Nebraska,
260). it is doubtful if the deed from Short to his wife, even if made in
good faith, operated to divest Short of title to the homestead tract so
as to relieve him from the inhibition of Sec. 2260, R. S.

In that case it was said : '

By the common law neither the husband nor wife could convey lands to each other.
And our law still regards them in relation to each other as one person notwithstand-
ing the statute enlarging the rights of the wife. The deed which Obermeyer at-
tempted to make directly to his wife, in law was absolutely void.

Short’s filing being illegal it becomes ununecessary to decide whether
he had, prior to the entry of Booth, done anything on the land that
amounted to a settlement thereon, the testimony relating to that ques-
tion being conflicting and contradictory.

Your said office decision rejecting Short’s final proof and holding his
pre-emption filing for cancellation is affirmed.
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PRE-EMPTION FINAL PROOF—-SUPPLEMENTAL PROOY.

H. L. HENRY.

A period shonld be fixed for submitting supplemenstal proof, where the statutory life
of the filing has expired.

First Assistant Secretary Muldrow to Commissioner Stockslager, July 25,
1888.

I bave before me the appeal of Harrison L. Henry from your deecision
of December 7, 1886, rejecting the final pre-emption proof offered by
him on July 6, 1884, for the 8. § of SE. £ and the SE. 1 of SW. % of
Sec. 14, and the NW. 1 of NE. £ of Sec. r)3 T. 46 N.,, R. 62 w,, Huron
district, Dakota, and allowing him “a reasona,ble time in which to fur-
nish supplemental proof, showing full compliance with legal require-
ments.”

After a careful examination of the case I see no reason for disturbing
your said decision, except that, as the statutory life time of Henry’s
filing has expired, a period should now be fixed within which, if at all,
proof shall again be made.

You will therefore direct the local officers to give. immediately, writ-
ten notice to the claimant, that his proofs heretofore submitted are re-
jected, and that his entry will stand canceled unless within sixty days
from the serviee of such notice, he shall farnish proof satisfactorily
showing full compliance with the law in good faith, and that upon fail-
ure to furnish such proofs within the time Jimited, they will cancel the
entry accordingly ; and that upon receipt of such further proofs as shall
be proffered within the time, they will promptly report the same to you,
with their opinion thereon.

Your decision is modified accordingly.

MINING CLATM—MINERAL LAND-EXPENDITURE.

JoHN DOWNS.

The existence of mineral, in such gquantities as to justify expenﬂitureé in the effort to
secure it, shonld be established as a present fact in order to bring the land within
the class subject to mineral entry.

The proof should show that the improvements have been made for the purpose of de-

' veloping the particular claim applied for.

Secretary Vilas to Commissioner Stockslager, July 28, 1888,

I have examined the appeal of John Downs from the decision of your
office, dated November 24, 1886, holding for cancellation his mineral
entry, No.: 735, as a placer mining claim, including the 8. § of the SE. 1
and the SE. £ of the SW. % of Seec. 17, T. 3 N, R. 7 W., made Novem-

“ber 28,1881, at the Helena land office, in the Territory of Montana.
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The record shows that said Downs, on August 1, 1881, filed in said office
his application for patent for said land as a placer mining claim, and,
there being no protest filed or objection made, the local officers received
payment for said land and issued certificate therefor.

The proof as to improvements upon which said entry was allowed is,
the affidavit of the claimant, who swears that the value of the saume
equals fifteen hundred dollars, and they consist of ¢ ditehing, bar min-
ing, and reservoir;” also the joint affidavit of Jacob H. Seeple and
Charles Huss, who swear that they are well acquainted. with the loca-
tion and extent of said claim, and that the value of the labor and im-
provements placed thereon by said Downs equals the sum of “five hun-
dred dollars, and consists of ditching, bar mining, and reservoir, cost-
ing at least fifteen bundred dollars.” ‘ ,

Counsel for claimant, on June 23, 1884, and November 14, 1885, sub-
mitted additional evidence, tending to show that the land is mineralin
character. :

On November 8, 1835, the local officers transmitted the report of the
United States deputy surveyor as to the character of said claim. On
November 24, 1886, your office considered the papers in said cases and
held the entry for cancellation, for the reason “‘tbat the land is not
shiown to be of the charaecter for which a mineral patent may issue, and
five hundred dollars are not shown to have been expended in its devel-
opment.”

The United States deputy mineral surveyor, upon his examination of
said claim, reports ¢ that the soil is of a sandy character, composed of dis-
integrated granite, apparently the country rock of the mountains to the
eastward ; that the mineral value of the land has not yet been proven,
but is believed to be equal to that of the many other tracts which
have been extensively worked in this district; that the land possesses
no value for agricultural purposes, as well on account of its great alti-
tude, as from the poverty of its soil ; that the land has no present value
for municipal or townsite purposes. . . . . Thatthere is no tiinber
upon the claim. . . . . That there exists no surface or underground
workings of either placer or lode within the boundaries of the claim.
« + + . That the surface of the claim is underlaid by a deep bed of
gravel bearing placer gold ; that its successful working as a placer de-
pends upon the united action of the owners of the continuous chain of
placer claims along Silver Bow Creek (flowing southwestward one quar-
ter mile west of the northwest corner of the claim) in building a bed -
rock flume, It is Lelieved that this, when done, will enable the claim-
ants to sucessfully open and develop this placer claim. . . . . That
if this land does not prove valuable for placer purposes, it is entirely
worthless. . . . . That the expenditures placed upon this claim by
the applicant and his grantors exceeds ($300) five hundred dollars, and
that said improvements consists of a mining diteh, two by four and 5,280
feet long, constructed during the era of high prices preceding the date of
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mining application No. 962, and believed to have cost upwards of $300,
This diteh is a spur from Noyes and Barnards’ large mining ditch, about
one quarter mile to the east, and enters the claim one hundred and twenty-
five feet north of the southeast corner, and following the south margin of
the depression before mentioned crosses the south boundary of the claim
about three hundred and fifty feet west of said corner, and running west- -
ward near the south boundry re-enters the claim one thousand feet west
from the southeast corner. Thence, it maintains a generally west north-
west course and crosses the west boundary about five hundred feet north
of the southwest corner.”’ '
Your office held that, although it appeared that said ditch crossed said
claim, yet it *is not shown to contribute to its development.”
The appellant insists that the evidence submitted is sufficient to war-
- rant a finding that the land is mineral in character, and that the re-
" quired amouft has been expended to develop said claim, but, if it should
be held otherwise, he *is willing to make such farther developments as
you may deem necessary,” and he asks that he may be allowed to sub-
mit further evidence in case the proof alrsady furnished shall not be
deemed satisfactory. -
By Sec. 2319 of the U. 8. Revised Statutes, it is provided that ¢ all
| valuable mineral deposits in lands belonging to the United States, both
| suirveyed and unsurveyed, are hereby declared to be free and open to
; exploration and purchase . . . . . under regulations prescribed
.’gxby law.” v
It has been repeatedly held by this Department that it must appear
that the land applied for is at the time of the application mineral in
character, and that it is not enough to show that adjoining tracts are
mineral, or that the tract applied for may in the future develop the
presence of mineral. Commissioners of Kings County ». Alexander,
aud cases cited (5 L. D., 126). .
. In the case of Deffeback ». Hawke (115 U. 8., 404), the United
States supreme court, after stating the provisions of law relative to the
sale of mineral lands, said: ¢TIt is plain from this brief statement of the
legislation of Congress, that no title from the United States to land
. known at the time of sale to be valuable for its minerals, of gold, silver,
cinnabar, or copper, can be obtained under the pre-emption or home-
stead laws, or the townsite laws, or in any other way, thau as preseribed
by the laws specially authorizing the sale of snch lands . . . . .
! We say ‘land known at the time to be valuable for its minerals,’ as there
{ are vast tracts of public land in which minerals of difforent kinds are
. found, but not in such quantity as to justify expenditures in the effort
! to extract them. It is not tosuch lands that the term ¢ mineral’ in the
' sense of the statute is applicable.”
The same court, in the case of the Colorado Coal Company ». United
States (123 U. 8., 307), quoted from Deffeback v. Hawke (supra), and
. a,_p_plied‘the rule enunciated therein to coal lands elaimed to be reserved
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from sale under the pre-emption law under the term ¢ known mines.”
The court said : '

We hold, therefore, that to constitute the exception contemplated by the pre-emp-
tion act under the head of ‘ known mines’ there should be upon the land aseertained
coal deposits of such an extent and value as to make the land more valuable to be
worked as a coal mine, under the conditions existing at the time, than for merely ag-
ricultural purposes. The eircumstance that there are surface indications of the ex-
istence of veins of coal does not constitute 2 mine. It does not even prove that the
land will ever be, under any conditions, sufficiently valuable on account of its coal
deposits to be worked as a mine. A change in the condition occurring subsequently
to the sale, whereby new discoveries are made, or by means whereof it may become
profitable to work the veins as mines, can not affect the title as it passed at the time
of the sale. The question must be determined according to the facts in existence at
the time of the sale.

Applying the principle annonnced in said decisions to the case at
bar, it is quite evident that the proof as to the mineral chayacter of said
land is insufficient.

The report of the U. 8. deputy mineral surveyor expressly states that

. ¢the mineral value of the land has not been proven,” and while he

states that ¢ the claim is underlaid by a deep bed of gravel bearing
placer gold,” he also states that the successful working of said claim as
a placer will depend upon the building of a bed rock flumne, and, when
this is done, it is believed that the claimant can * successfully open and.
develop this placer claim.” Besides, the surveyor also reported that
there had been ¢ no surface or underground workings of either placer
or lode within the boundaries of the claim.” So far as this record shows,
there has not been a dollar’s worth of mineral taken from said claim or
disclosed thereon, nor is it shown how much gold there is in the * deep
bed of gravel ” underlying the surface of said claim.

I think, also, that the proof as to improvements is not sufficiently ex-
plicit. It is not shown that the diteh built across said claim was placed
there for the purpose of developing said claim. It does appear that
said diteh was placed on the claim prior to the filing of the application
for patent, namely, August 1, 1881, aud the report of the surveyor,
dated April 5, 1886, shows that no use has been made of said ditch for
the working of said elaim. ‘The proof should show that the improve.
ments have been made for the purpose of developing the particular
claim applied for. See cireular, approved September 23,1882 (1 L. D.,
635); Smelting Company v. Kemp (104 U. 8., 653). Although said proof
is deficient, since there is no protest filed and no evidence of bad faith
on the part of said applicant, I am of the opinion that his request to be
allowed to furnish satisfactory evidence of the mineral character of said
claim, and of the value of the improvements placed thereon for its de-
velopment, shonld be granted.

The decision of your office is modified accordingly, and the applicant
will be allowed sixty days from wvotice hereof within which to submit
the supplemental proof required. In case he fails to do so within the
time allowed, his entry will be canceled. '
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TIMBER CULTURE ENTRY—“DEVOID OF TIMBER.”
CANDIDO ». FARGO.

A timber enlture entry will not be canceled on the ground that the land is not ¢ de-
void of timber,” where said entry was allowed in accordance with departmental
ralings then in foree, and the entryman subsequently proceeded in due compli-
ance with law.

Secretary Vilas to Commissioner Stockslager, July 28, 1888.

I have considered the case of Packiota Candido ». Charles G. Fargo,
as presented by the appeal of the latter from your office decision of
November 9, 1886, holding for cancellation his timber culture entry,
No. 779, of the W. of NE. £ and the E.  of NW. £, Sec. 17, T. 9 N,, R.
2 E., B. H. M., Deadwood, Dakota.

It appears that said entry was made May 24, 1884, and that Candido
initiated contest June 27, 1883, charging that ¢ said tract is not com-
posed of prairie land, nor land devoid of timber, but thatin said seetion 17
there is a large quantity of growing timber; also that said Fargo did
" not plow five acres on said land for the year ending May 24, 1883, nor

up to this time, and has not to this date complied Wlth the tlmbur cul-
ture laws.” .

Hearing was ordered and had at the local office July 30,1885, both
parties being present.

On the evidence adduced, the register and receiver found, as to culti-

_vation, in the following language: -<“Fargo has complied with the tim-
ber culture law since making entry. There appears no reason to ques-
tion his good faith in making entry, nor in cultivation.,” As to the
charge that the tract is not prairie land, they find that there are from
¢ 150 to 400 serubby trees growing along the bed of a creek in Sec.17,

“almost useless for all purposes,” and that, except for your office decision
of May 25, 1885, in the case of Dotson v. Thomas (12 C. L. O., 71}, the
entry would be sustained on authority of Bartch v. Kennedy (3 L. D.,
437), and numerous other decisions of this Department.

Followine the rule laid down in the above cited case of Dotson .
Thomas, however, in which your predecessor held that land in a section
containing any timber whatever was not subject to entry under the tim-
ber culture law, the register and receiver found for contestant, beoause
of the few trees growing on section 17, as above stated.

On appeal, your office found from Dhe evidence that the law had been
complied with in the matter of breaking, but finding that there are on
the section about two hundred trees, the conclusion was reached that
the entry was illegal, and it was accordingly held for cancellation.

On appeal it is eontended that said decision of your office was error:

1. In deciding that the land embraced in the section was not land de-
void of timber within the contemplation and meaning of the timber
culture act. . - :

2. In deciding that Fargo’s entry was not in all respects legal and
valid.
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3. In not deciding, inasmuch as the rulings and decisions of the land
department in force at the fime when said entry was made, permitted
and enconraged the making of timber culture entries upon land such as
that embraced in the section in question, that said entry was protected
by said rulings as being the interpretation of the law at that time.

4. In adjudging that said entry should be held for cancellation.

Appellant concludes by asking that your said office deecision be over-
ruled and reversed, and that the contest in this case be dismissed.

- Upon an examination of the evidence, I find no trouble in arriving
at a conclusion as to the facts. It is clear that claimant had at the date
of the initiation of contest done the requisite amount of breaking, and
that so far as his acts were concerned, he had met the full requirements
" of the law as to breaking and cultivation. It is admitted by him that
there are on the section, in which his entry was made, about one hon-
dred and fifty scrubby trees, along and between the banks of a creek,
which runs through or across a corner of said section. The finding of
your office that there are about two hundred of such trees is, I think,
not far from the fact. These trees are of scrubby growth, unfit for
making lamber, but would make firewood.

Upon a full consideration of the whole record, I am satisfied that the
exceptions to your office decision appealed from are well founded.

Under the rulings of this Department, in force at the date of the
entry, the tract was undoubtedly subject to the timber culfure entry as
made by Fargo. Blenkner ». Sloggy (2 L. D., 267); Wheelon ». Tal-
bot (id., 273); Box ». Ulstein (3 L. D., 143); Barfch ». Kennedy (id.,
437).

Since said entry was allowed by the local land officers in accordance
with the construetion of the timber calture law by the Department then
in force, and upon the faith of such entry the claimant has proceeded
to comply with the law, it is not in harmony with the prineiples of jus-
tice to deprive him of the fruits of his labor. Allen ».Cooley (5 L. D,,
261), Fargo having made his entry upon land subject to entry under
the timber culture law, as construed at the date of said entry, and the
evidence showing that since tiie date of entry, he has complied with the
law, I am of the opinion that the contest should be dismissed, and that
the entry should remain intact, subject to future compliance with law.

Your office decision is accordingly reversed.

CONFLICTING SETTLEMENT RIGHTS—NOTICE.
HEMSWORTH ». HOLLAND.

The notice given by settlement and improvement extends only to the quarber section
as defined Ly the public surveys.

Secretary Vilas to Commissioner Stockslager, July 28, 1883,

The land involved herein is the W.  NW, 1, Sec. 4, T. 16 N., R. 20
‘W., Grand Island, Nebraska. -
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This tract was embraced in the homestead entry of one Pendleton P.
Lee, made September 28, 1833, for the NW. £ of said Sec. 4.

On March 29, 1834, James Holland initiated contest against the en-
try mentioned. On April 12, 1884, Edgar A. Hemsworth presented the
relinquishment of Lee and at the same time made application to file
declaratory statement for the land in question and the 8. 3, SE. 1 Sec.
33, T. 17 N., and range aforesaid. '

The records of your office show the tracts last named to be contigu-
ous.

The loeal office held the relinquishment so presented for special affi-
davit to explain why it was given, and rejected Hemsworth’s said rup-
plication to file.

On May 16, 1884, Holland submitted testimony in support of his con-
test (Lee making default) and the same was on June 4, following, sus-
tained by the local officers. On June 25, 1884, Hemsworth again pre-
sented Lee’s relinquishment accompanied by the required affidavit.
Thereupon the local officers ¢ dismissed the said contest but rejected
the application of Hemsworth to file as aforesaid for the reason that the
same conflicted with the preference right of Holland.”

On July 26, 1834, Hollaed (having been notified by the local officers
on June 26th, 1884, that Lis said contest was sustained) filed declaratory
statement alleging settlement on July 23, of the same month.

On August 16, 1834, your office on appeal by Hemsworth from the
rejection by the local office of his application to file, directed that the
same be allowed ¢ subject to the prior ¢ right” of Holland.”

It appears from the records of your office that Hemsworth filed such
declaratory statement August 25, 1834, alleging settlement October 18,
1883, and also that he made homestead entry on September 15, 1884,
for the land embraced in his said filing to wit: S. 4, SB. £, See. 33,
T. 17 W., and W.§, NW. %, Sec. 4, T. 16 W.

Upon Hemsworth’s application for hearing your office on July 7
1885, found that Holland’s contest was premature and that he acquired
no preference right thereby and directed a hearing to determine the
rights of the parties “by virtue of settlement and improvements”.
From the foregoing no appeal was taken. Upon the testimony submit-
ted before a notary public, the local officers on February 6, 1886, sus-

- tained the filing of Holland.

On July 24, 1886, your office affirmed the actién below and held the
entry of Hemswortb for cancellation so far as it related to the land in-
volved.

" From this decision Hemsworth appeals.

Hemsworth testified that he made settlement October 16, 1883, upon
S. 4 SE. 4 of said Sec. 33, with the intention of securing Lee’s relin-
quishment of his said homestead entry, when he proposed to file for
the tract named together with the W. &, NW. £ of Seec. 4, i. e., the tract
involved, that failing to obtain said relinquishment he applied on No-
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vember 7, 1883, to file declaratory statement for said S. &, SE.1andalso
E. 4, SW. 1 section 33, that on April 6, 1884, he learned by *a decision
from Washington ” that he could not file for the E. § SW. 1, and there-
upon on April 7, 1884, he forwarded to the lozal office, Liee’s relinquish-
ment together with his said application to file for 8. SE. 4, Sec. 33
and the W. 1 NW. 1, Sec. 4.

His improvements consisting ofa board house twelve by fourteen feef,
pig pen, chicken house, well forty-seven feet deep, some ten acres calti-
vated and a number of trees planted, are on the SE. % of section 33.
He states that he has no improvements on the land in dispute, and
that he has resided on his claim since May 3, 1834,

Holland established residence on the NW. %, Sec.4, some time between
Angust 15, and 28, 1884, occupying a house which he had Ppreviously
built. He said remdence was thereafter continuous. Hisimprovements
are on the land in dispute and consist of a frame house fourteen by
eighteen feet and ten feet high with tin roof a cave, well and some
three acres of breaking ; total value between $375 and $400,

Counsel for the appellant insist that Hemsworth is entitled to the land
in question by virtue of his application of April 12, 1884, to file there-
for and that Holland is concluded by his failare to appeal from your
office finding of July 7, 1885, that his contest being premature, he ac-
quired no preference right thereby, and that his filing in July, 1884,
was without effect. I havenotdeemed it necessary to pass uponthe ques-
tions raised by this contention. The sole question presented by this ree-
ord is that of the respective rights of the parties by virtue of settlement
and improvement. Hemsworth’sclaim to this particular tract did not ap-
pear of record until August 25, 1884, when he filed declaratory statement
as stated. The local office find in effect that Holland settled upon and
improved the land without the knowledge of Hémsworth’s claim. Hol-
land seems, prior to the hearing on his contest against Lee’s enfry, to
have known that Hemsworth held the relinquishment of the same. He
testified that he refused Hemswortl’s offer to sell him said relinquish-
ment, but that finally, as a consideration for the same, he agreed in the
event of his said contest being sucecessful, to dig a well on the land and
allow Hemsworth to use it, that upon his arrival at the local office he
found no such relinquishment, although Hemsworth had previously said
it was there, and that he ¢ then felt as if I had been duped.”

Hemsworth stated that he offered the said relinquishment to Holland
on the condition (agreed to by Holland) that he would put a well on
the land in dispute and allow him (Hemsworth) to use it for five years,
and that he told Holland—«I will give you an order on the Register
.. to give you the relinquishment when you arrive there
May 16, 18384.”

Holland swears that he had his house in the course of construction
and his well dug betore he received notice that Hemsworth claimed the
land.
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The evidence satisfies me that the finding of the local office in this
regard was correct. The homestead entry of Lee was canceled on June
" 4,1884, and Holland became the first claimant of record by his declara-
tory statement filed July 26, following.

Whatever rights Hemsworth can obtain to this traet must result from
his settlement in October, 1883, and subseqient residence upon the S,
4 SE. 4, Sec. 33. That he has no such right against those which Hol-
land has acquired by virtue of his filing and actual settlement prior to
notice of his, Hemsworth’s, claim, is plain. The department has held
that the notice given Ly settlement and improvement extends only te
the quarter section as defined by the public surveys. (L. R.Hall5
L. D., 141). - Hemsworth’s rights, if he has any, are confined to the SE.
% of Sec. 33. : .

For the reasons stated, I concur in your conclusion that the filing of
Holland should remain intact, and that the entry of Hemsworth, so far
as it relates to the land in dispute, should be eanceled.

Your decision is affirmed. :

DESERT LAND ENTRY—FINAL PROOF.

RILEY GARRETT.

Final proof nria;y be accepted and the entry sent to the Board of Equitable Adjudica-
cation, in the absence of an adverse claim, where reclamation is not effected
within the statutory period but such delay is satisfactorily explained.

Secretary Vilas to Commissioner Stockslager, July 28, 1888.

I have considered the appeal of Riley Garrett from the decision of
your office, dated December 30, 1886, rejecting his application for ex-
tension of time in making final proof and holding for canecellation his
desert land entry No. 111 of the SW. % of the NE. %, and Lot 2 of See.
6, T. 33 N,, R. 99 W,, and the SW. % of the SE. % of Sec. 31, T, 34 N.,
R. 99 W., made June 28, 1883, at the Evanston land office, in the Ter-
ritory of Wyoming.

The record shows that your office on November 19, 1886, directed the
local office to require. said Garrett to show cause why his entry should
not be eanceled for failure to make proof within the time'required by
law. In response thereto the local land office forwarded the duly cor-
roborated affidavit of the entryman alleging that the reason he had not
been able to reelaim all of said land, was on account of the mistake of
the deputy surveyor of the county, who was employed to survey a water
ditch on said land, and the entryman requested that he be allowed one
year’s additional time to comply with the law and make final proof on
said tract.

Your office, on December 30, 1886, held that it had no authority to
extend the time of making final proof, and held said entry for cancel-
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lation. On appeal, the claimant has filed a duly corroborated affidavit
averring that said land can only be irrigated by bringing water thereon
from a point five miles distant; that he had made arrangements for ob-
taining water to irrigate said land, and that by reason of a mistake in
the survey of the ditch, and through no fault of the claimant, the land
has not been fully reclaimed within three years from the date of said
entry.

The claimant further avers that he took said entry in perfeet good
faith and has expended on said land, in labor and improvements, the
sum of $500. '

I concur with you that your office has no authority to grant an exten-
sion of time within which the claimant may make final proof. But it
by no means follows that the entry must neecessarily be canceled for fail-
ure to make final proof within the statutory period, in the absence of
an adverse claim, if the claimantshows a reasonable excuse for the de-
lay. His final proof, if it shows full compliance with the law as to rec-
lamation (even where such reclamation was made subsequently to the
statutory period), in the absenceof any adverse claim, may be accepted
atter the expiration of the time designated by law. Such has been the
ruling of the Department, and I see no reason for changing the same.
Larson ». Parks (1 L. D., 487): Fraser v. Ringgold (3 L. D., 69): Alex-
ander Toponce (4 L. D., 261): Dunlap v. Raggio (5 L. D., 440). '

The decision of your office must be modified, and you will direct the
local land officers to advise the claimant that he will be allowed sixty
days {from notice thereof, within which to offer final proot showing full
complianee with the requirements of the desert land Iaw, as to reclama-
tion, ete., and the same, if offered, will be duly considered. -

If said proof shall show full compliance with the requiréments of the
law, and a satisfactory explanation of the delay in making said proof,
the case may be submitted to the Board of Equitable Adjudication for
its consideration. See case of Alexander Douglas (6 L. D., 548),

HOMESTEAD ENTRY—-INDEMNITY SELECTION.

RuporrH NEMITZ.

An entry should not be allowed of land embraced within a pending railroad indem-
nity selection; bnt if thus allowed it will not be canceled, but treated as an ap-
plieation to enter, and held subject to the company’s claim under its selection.

Secretary Vilas to Commissioner Stockslager, July 28, 1888,

T have considered the appeal of Rudolph Nemitz from your office de-
cision of July 8, 1886 holding for cancellation his adjoining farm home-
~ stead entry for the NW. % of the NE. £ of Sec. 33, T. 116, X., R. 29,
‘W., Benson, Minn., land distriet.

This land is within the ten mile (granted) limits of the Hastings and
Dakota Railway under act of July 4, 1866 (14 Stat. 87), under which
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act the rights of the grantee are held to have attached J une 26, 1367,
the date when the map of definite location was accepted. _
It is also within the twenty-mile indemnity limits of the St. Paul,
Minneapolis and Manitoba Ry. Co. under the act of March 3, 1865,
(13 Stat. 526). 1t is said in your office decision that this tract ¢« was
selected on account of the grant last mentioned November 14, 1866,
and the selection was intact upon the official records at the date of the
attachment of rights under the Hastings and Dakota grant and ex-
cepted the land from the operation of the latter.” '

On September 23, 1835, Newmitz made adjoining farm homestead en-
try for said tract. Afterwards the Hastings and Dakota Ry. Co. filed
a relinquishment of all its claim to said land.. The facts concerning
this relinquishment are in all material respects similar to those in the
case of Halgrin Tostensen decided by the Department on the 23d day
of June, 1888 (6 L. D., 820), and your office decision herein should be
modified as to this question in accordance with the views expressed in’
that decision.

‘While it was error on the part of the local officers to allow an entry
for this land while the application of the St. Panl, Mion. & Man. Ry.
Co. to select the same as indemnity was pending, and they should only
have received it as an application to enter, yet since it has been allowed
1 can see no good reason for cancelling it provided the selection by the
company should for any reason be rejected, but it may be considered
as if it were an application to enter and remain intact upon the record
subject to the company’s claim under its selection, which claim yon will
cause to be adjudicated as speedily as possible.

Your said office decision is modified accordingly.

MINING CLAIM—LOCATION—SURVEY.

‘TancoLN PLACER.

An official survey must be made in accordance with the location notiee upon which
the survey is ordered ; and this rule is applicable to amended, as well as original

locations. ]
An entry, allowed upon a survey that did not follow the amended location, should

not be canceled, but a new survey should be made in conformity -with said loca-

fion.
The claim as amended is an entirety, and it is not necessary that the improvements

should be upon any particular part thereof.

The report of the surveyor as to the character of the land is sufficient in the absence
of anything bringing in question the bona fides of the claimant, or tending to
show that the ground added by the amendment is valuable, or 1s sought for any
other than mining purposes,

;S’em"etm' y Vilas to Commisstoner Stockslager, July 28, 1888.

I have considered the appeal of The Alice Mlmng Company from
the decision of your office of January 12, 1887, holding for cancellation
3263—voL 7T——=6
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-

the mineral entry, No. 2748, of said ecompany for the Lincoln placer
claim, survey No. 2080, Upper Fall River mining district and Central
City land district, Colorado.

The last amended location notice referred to in your office decision
was made and sworn to August 1, 1834, but it was not recorded until
2 P. M. of August 5, 1884, the day on which the survey was began and
ended. The location was made, but your office presumes it was not
recorded, before the survey, the record being silent as to whether the
survey was before or after 2 P. M. But whether made before or after
the location notice had been recorded, it was irregular, because, as
stated in your office decision, it was not made ¢ in accordance with the
location notice upon which survey had been ordered,” as such surveys
are directed to be made in the letter of instructions to surveyors-general,
dated November 20, 1873. (Copp’s U. 8. Mineral Lands, Ed. of 1881,
p. 68; see, also, letter of September 13, 1878, ib,, p. 71, and case of
¢ Salphur Mine and Salphar King Mine,” ib., p. 248.) In said letter
of November 20, 1873, surveyors-general are instructed ¢ to require the
applicant for survey to furnish a copy of the original record of location,
properly certitied to by the recorder having charge of the records of
the mining locations in the district where the claim is situate, and cause
all official surveys of mining claims to be made in strict conformity to
the lines established by the original location as recorded;” and it is
said, “A suarvey made in accordance with the dictation of parties in
interest and not in accordance with the location upon which it is ordered,
is a private and not aun official survey, and has already caused great
confusion and been productive of great injury to bona fide claimants.”
It is insisted by counsel for appellant, that this rule was intended only
for original locations; but the reason of the rule, and therefore the rule
itself, is applicable to amended as well as original locations. The entry,
however should not be canceled on aceount of this irregularity, but a
naw gurvey should be ordered to be made in eonformity to said last
amended location.

In the case of Sulphur Mine and Sulphur King Mine, supra, it is said:
¢ While the application for a patent of the elaim thus surveyed should
not be rejected solely on account of said irregular proceeding, I am of
the opinion that, before a patent issues, an actual survey of the claim
on the ground should be nade subsequent to the recording of the notice
of location, as provided by law.” In that case, the survey was made
even before the location.

In reference to the mineral character of the land, the surveyor reports
that ¢ the ground has prospected well in gold in various places,” and
the value of 1he labor done and improvemants made upon the elaim for
mining purposes is shown to be largely more than five handred dollars,
This applies to the last amended location of the claim, as, after careful
comparison, I find said location and the survey to substantially corres-
pond. '
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Your office holds as one ground of cancellation of the entry, that «it
is not satistactorily shown, shat mineral has been discovered within the
ground claimed in addition to the ground originally located, or thatany
improvements have been made therson.” The claim as amended is an
entirety and it is not necessary, that the improvemeats should be upon

any particular part thereof, anil the report as to the mineral character

of the claim is sufficient, in the absence of anything bringing in ques-
tion the bona fides of the claimaut, or tending to show that the ground
added by the amendment is valuable or is sought for any other than
mining puarposes. :

You are, therefore, instructed to direct the local officers to allow the
claimant to obtain an order of survey, based upon and to be made in
accordance with the last amended location, and thereupon apply for
patent in conformity to law. The decision of your office is moditied
accordingly.

MINING CLAIM—ADVERSE PROCEEDINGS.

MEYER ET AL ». HYMAN.

An entry allowed prior to the final disposition of adverse proceedings must be can-

celed and the parties placed in siatu quo, where it appears that such adverse claim
is still asserted and remains undetermined.

Seoretary Vilas to Commissioner Stockslager, July 28, 1888.

I have considered the case of William B. Meyer ¢t al. and Jerome B.
Wheeler et al. v. David M. Hyman, involving the latter’s mineral entry,
No. 14, for the “ Durant Lode Mining Claim,” Glenwood Springs dis-
triet, Colorado, on appeal by the said plaintiffs from the decision of your
office of Janunary 15, 1887. ‘ :

August 11, 1881, Hyman made application for pateus on said mining
claim and during the period of publication of notice of said application,
Meyer et al. and Wheeler et al., respectively, filed adverse claims, and
within thirty days thereafter, brought suits in the district court of the
5th judieial district of Colorado, for the county of Pitkin, against said
Hyman, to determine the right of possession to said claim. (Revised
Statutes, 2326.)

These suits remained pending in the said distriet court of Colorado
uutil October 1, 1883, when, on the petition of Hyman, they were duly

~ removed to the eircnit court of the United States for Colorado.

On January 29, 1885, after said cases had been so remnved, the attor-
neys for said adverse claimants (plaintiffs in said suits), without their
knowledge (as they allege), ordered the clerk of said district court of
Colorado to enter orders upon the records of said court of dismissal of
said saits, and, thereupon, Hyman procured from said clerk a certifi-
cate, that there was then no suit pending in said district conrt involy-
ing the right of possession of the “Durant Lode Mining Claim?” (the
claim 1n dispute), and, having filed this certificate in the Land Office,
made application to enter said claim, and, on the faith of said certifi-
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cate, said entry was allowed by the land officers, February-4, 1885,
The adverse claimants, as soon as they heard of these proceedings, made
motions to vacate said orders of dismissal and to re-instate said causes
on the docket of said court, which motions, after hearing and argument
thereon, were granted by the court, and said causes, respectively,
were re-instated, February 14, and May 11, 1885. There is no explana-
tion in the record in this case of the conduet of the parties and action
of the district court, recognizing said suits as still pending in said court
after their removal therefrom. The proceedings in said court after
said removal would seem to be coram non judice and void.

On March 21, 1885, W. B. Meyer et al. filed with the local officers a
protest, and, August 14, 1885, J. B. Wheeler ¢ al., a petition, reciting
the above facts, and asking that said entry of said mining claim so ob-
tained be canceled, and this protest and petition were duly forwarded
to your office. Un June 22, 1886, there was received at your office from:
the clerk of said United States circuit court certified copies of judg-
ments in said suits, rendered by said circuit court December 7, 1885, in
favor of the defendant, Hyman, awarding to him the ground in contest,
and on December 7, 1886, your office, relying upon said certificates of
judgment as showing the then status of said causes in said court, dis-
missed the said protest and petition of said adverse elaimants; but,
evidenee having been filed in your office, December 18, 1886, of the
re-instatement of said causes after judgment set aside in said cirenit
court on May 6, 1886, and that they were still pending and undeter-
mined in said court, your office, by the decision of January 15, 1837,
reviewed said decision of December 7,1886, dismissing said protest and
petition, and recalled the same and held that Hyman’s entry should re-
main suspended until said suits were finally determined. Meyer ¢t al.
and Wheeler e¢f al. now appeal from said decision, on the ground that
the entry should have been canceled and not merely suspended.

Sec. 2326 (Revised Statutes) provides, that « Where an adverse claim
is filed . . . . . all proceedings, except the publication of notice
and making and filing the affidavit thereof, shall be stayed until the
controversy shall have been settled or decided by a court of compe-
tent jurisdiction, or the adverse elaim waived.,” At the time Hymaw’s
entry was allowed, February 4, 1885, the suits of the adverse claim-
ants were pending and undetermined in the circuit eourt of the United
States for Colorado, to which they had been removed on the petition
of Hyman, and the adverse claims had been in no” way waived. The
allowance of said entry was, therefore, contrary to the above provision
of the statute.

As aunthority for suspending and not canceling the entry, the case of
the Gununison Crystal Mining Company (2 L. D., 722) is cited in the de-
cision of your office. In that case, there were two applications for
patent, and the claimants under the second application, having ad-
versed the first and brought sunit in support of the adverse, prematurely
entered the ground in conflict before the suit had been decided, and,
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it being afterwards decided in their favor, and the claimants under the
first application having acquiesced in the judgment by taking no ap-
peal therefrom and conforming their entry thereto by eliminating the
tract in dispute, it was held, that there was no longer any conflict be-
tween the claimants, and. hence, that the question at issue was one
solely between the second (or adverse) claimants and the government,
and the entry being otherwise unobjectionable and there being no useful
purpose to be subserved by the cancellation of the entry, that it was
¢ gompetent for the department to sanction the same.”

I can discover no analogy between that case and the present. At
the date of the decision of your office, the suits between the parties
were still pending and undetermined, and there was no acquiescence
in the claim of Hyman or waiver of their adverse claims by the adverse
claimants, The conflict still existed between Hyman and the adverse
claimants, and the issne was between them, and not between Hyman and
the government. '

Furthermore, the conduct of Hyman, in filing in the land office the
certificate of the clerk of the district court of Colorado, that there was
0o suit involving the claim in dispute then pending in said court, and,
on the faith of such certificate inducing the land officers to allow his
entry, when on his own petition said cases bad been removed from said
court to the United States circuit court and were then, as he must be’
held to haye known, pending in said last named court, and in subse-
quently, June 22, 1886, procuring the dismissal of the protest and
petition respectively of the adverse claimants, on the strength of judg-
ments in his favor in said cirenit court which had been previously, May
6, 1886, vacated—exposes him to the charge of practicing an imposi-
tion on the land officers, in order to obtain an unfair advantage over
the adverse claimant; and this eharge derives further support from the
fact, shown by the evidence, that Hyman has set up said entry so
obtained as evidence in his behalf in anocther suit, in said United States
circuit court, between himself and some of said adverse claimants,
involving large interests, and known as the ¢ Durant-Emma case.”

I am of the opinion, that the parties should be placed in statw guo by
a cancellation of tne entry, and so direct.

‘The decision of your office is modified accordingly.

RAITROAD GRANT-PRE-EMPTION FILING.

MILLICAN ». NORTHERN Paciric R. R. Co.

. A pre-emption filing of record, which had attached at the date of withdrawal on gen-
eral route, and when the line of road was definitely located, excepts the land
covered thereby from the operation of the grant, and the company cannot ques-
tion the validity of said filing. ' )

Secretary Vilas to Commissioner Stocksldger, July 28, 1888.

I have considered the case of James K. Millican ». the Northern Pa-
cific Railroad Company, as presented by the appeal of the latter from
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the decision of your office, dated April 8, 1886, rejecting its claim to the
8. 4 of the SE. 1, and 8. § of the SE. % of Sec. 25, T. 13 X, R. 17 K.,
North Yakima land district, in the Territory of Washington.

The record shows that a hearing was duly had upon the application
of Millican to make timber culture entry of said land, alleging that the
same was excepted from the grant to said company by act of Congress,
approved July 2, 1864 (13 Stat., 363), by reason of the claim of Edward
Wilson.

The hearing was fixed for Jannary 26, 1886, and due notice given. to
both parties. The company did not appear, but Millican was present
and offered testimony tending fo sustain said allegations.

Upon the evidence submitted the local office decided that said tracts
were excepted from said grant, and recommended that said timber cul-
ture application be allowed.

On April 8, 1886, your office examined the papers in said case, and
found that said tracts are in an odd numbered section, within the lim-
its of the withdrawal on general route for the benefit of said company,
dated July 18, 1879, and also of the withdrawal, on the filing of ‘the
map of definite location, dated May 24, 1884 ; that said Wilson filed his
pre-emption declaratory statement, No, 2062, for said land on May 2,
1879, alleging settlement thereon April 21, same year; that he also filed
a second declaratory statement for said tracts on March 3, 1883, alleg-
ing settlement same day ; that the evidence shows that Wilson built a
house upon said land about May, 1879, resided therein and improved
his elaim for about one year, when, according to the testimony of one
witness, * he seams to have neglected it; ” that upon making said sec-
ond filing, he returned to said land, cultivated and improved it, and
built another house and dug another well; that said second filing is
invalid, but the claim under the first filing still of record is good, ¢ except
as against another settler,” and served to exceptsaid land from the oper-
ation of the grant to said company.

From the foregoing, it is apparent that the claim of the company was
properly rejected, for, at the date of the withdrawal on general route,
and also when the line of the roail was definitely located, there was a
pre-emption filing of record, which had attached to the land in econtro-
versy, and the company can not question the validity of said filings.
William H. Malone ». Union Pagific Railway Company (7 L. D., 13.)

The decision of your office rejecting the claim of said company is
affirmed.

———

COMMUTED HOMESTEAD—~FINAL CERTIFTICATE.
SAMUEL H. VANDIVOORT.

The official acts of the register and receiver are suliject to supervision and may be ap-
proved or disapproved by the Commissioner of the General Land Office.

A final certificate, until approved by the General Land Office, is only prima facle evi-
dence of equitable title.
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The right of commutation depends upon prior compliance with the homestead law.
If the cash'entry fails the original enfry falls therewith.

Where good faith is not manifest from the final proof, and bad faith does not affirma-
tively appear, the cash entry will be suspended with the right to.submit new final
proof within the life of the entry.

First Assistant Secretary Muldrow to Commissioner Stockslager, July 30,
1888.

I have considered the appeal of Samuel H. Vandivoort from yvour de-
cision, dated January 3, 1887, rejecting the final proof in his commuted
homestead entry of the SE. £ of Sec. 1, T. 106, N., R. 62 W., 5th P. M.,
Mitehell, Dakota, and holding for cancellation his cash certificate issued

" by the local offiee on said final proof.

It appears that Vandivoort made homestead entry of the tract de-
seribed December 15, 1884, and that he made final proof and commuted
to cash entry (final certificate No. 14,044) August 8, 1885.

Your office’ upon reaching the case for action was not satisfied with
the proof, and by letter of July 26, 1836, to the register and réceiver,
directed them to call upon claimant to furnish his affidavit corroborated
by at least two disinterested persons having personal knowledge of the
faets sworn to showing the number, duration and causes of ail absences
from the tract. You also requnired him to state whether he had main-
tained his residence upon the land sinee making final proof, and what
improvements if any, he had made on said tract since said final proof.

The register and receiver reported that claimant was duly notified of
the above requirements and that no response had been received.

“You thereupon by the decision appealed frown held his cash certificate
for cancellation, but allowed the original entry to remain intaet subject
to future proof, and directed the local officers to so notify claimant.

From that decision he appeals to the Department, and urges in sub-
stance that his proof having been made after due notice and having been
accepted by the register and receiver as satisfactory, those officers hav-
ing received his money and issued final certificate, said certificate is final
and conclusive-as against the government, whose agents the register
and receiver are, and is equivalent to patent, especially in the absence

. of any charge of fraud.

He instaiices the rule as to principal and agent and contends that it
is applicable in his case and is binding upon the government. Itis too
well settled to call for argument or citation that the official acts of the
register and receiver are subject to supervision and may be approved
or disapproved by your office. A final certificate i3, until approved by
your office only prima facie evidence of equitable title.

It may be suspended or it may canceled, and when this is done there
is no right to patent, except upon the production of proof satisfactory to
your office, unless on appeal the action of your office is overruled by the
Department. It is therefore clear that the position contended for by
appellant is untenable. Upon an examination of the final proof I find
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no good reason for disturbing or interfering with the requirement of
your office that supplemental proof be furnished. The proof as to the
number, duration and causes of the absences is not sufficiently specific
and while bad faith is not shown the evidence is not of a character to
warrant a satisfactory conclusion that claimant has acted in good faith..
His refusal or failure to furnish supplemenial affidavits certainly adds
no strength to his case. I concur in that part of your decision declin-
ing to aecept the proof in its present condition. I do not, however,
agree with that portion of your decision which holds for caneellation
the final certificate and at the same time allows the original entry to
stand subject to further proof. The right of commutation depends upon
prior compliance with the homestead law. If the cash entry fail the
homestead entry falls therewith. Greenwood ». Peters, (4 L. D., 237);
Oscar T. Roberts (5 id., 392).

This is a case of insufficient evidence of good faith, not of afirmative
evidence of bad faith, It is, therefore, a case in which the final certifi-
cate should be suspended, not canceled, since cancellation of the certi-
ficate would involve the cancellation of the original entry.

The proof being unsatisfactory, but bad faith not being affirmatively
shown, I so far modify your decision as to direct the suspension instead
of the cancellation of the final certificate in this ease, and that appel-
lant be notified that he may at any time within the lifetime of his entry,
make such proof either supplemental or new as may properly be ac-
cepted.

PRE-EMPTION FINAL PROOF—-WITNESSES.

Cassius C. HAMMOND.

Final proof canuot be considered withont the testimony of at least two witnesses as
to the settler’s qualifications and compliance with law.

Secretary Vilas to Commissioner Stockslager, July 30, 1888.

I have considered the case of Cassius C. Hammond in which, by your
office letter of March 21, 1887, you modified the decision of the local
officers at Bismarck, Dakota, in rejecting final proof of said claimant
upon pre-emption declaratory statement upon W.1SE. 2 and E. 4 SW. 1,
See. 18, T. 130 N, R. 70 W., said modification preserving to the said
Hammond the rlght to offer new proof of h1= continuons residence
prior to date ot your letter.

It appears from the evidence that said entryman is clerk of the court
of the county in which said land is situated, and that for the two mounths
immediately preceding the presentation of lis final proof he had been at
the county seat some four miles distant from the land, performing the
duties of said office, but going out to his claim on Saturday and remain- .
ing over Sunday.



DECISIONS RELATING T@ THE PUBLIC LANDS. 89

Under the ralings of this Department (A. B, Flint 6 L. D., 668), Iam
of the opinion that the other evidence being sufficient, the discharging
by entryman of the duties of said office, should still be counted as con-
tinuous residence.

. The dlfﬁculty in the case, to my mind, is the recantation by the wit-
ness Briggs, on November 1, of his testimony of October 30, previous,
which left the local officers in the predicament of having to act npon a.
case in which applicant was corroborated by a single witness, while a
rule of the Department under Sec. 2263 of the Revised Statutes, pro-
vides that ¢ Final proof, in addition to the affidavit (of claimant) must
consist of the testimony of the claimant corroborated by that of at least -
two witnesses, taken separately, to the facts constituting his qualifica-
tions, and his compliance with the law as to settlement, inhabitancy,
improvement, non-alienation, etc.”

Two witnesses therefore being Jurlsdlctlonal the local officers conld
not legally accept his final proof.

The record contains no implication of bad faith on the part of the
claimant, and as he must have long since completed the necessary resi-
dence, as construed in the Flint case, and as your decision provides for
the claimant’s right to present new evidence of continuous residence,
your said office decision is accordingly affirmed.

TIMBER CULTURE CONTEST—FORFEITURE.

ANDREWS v. CORY.

>

%
Where the rights of a third party ave not involved, the government will not insist on
a forfeiture of the rights of the entryman unless bad faith is shown on his part.

Secretary Vilas to Commissioner Stockslager, July 30, 1888,

In the case of Millard J. Andrews ». William H. Cory, appealed by
Cory from the decision of your office dated November 29, 1836, the
record shows the following facts:

On May 5, 1879, said Cory made timber-culture entry for the SW
See. 2, T. 138 N, R 55 W., Fargo district, Dakota, and on May 26, 1884
Andrews initiated this cont.esb against said éntry. Hearing was du]y
had July 18, and September 1, 1884, before the register and receiver.

The allegations of the contest affidavit are ‘“that the said William
H. Cory has failed to plant five acres of said tract to trees, tree seeds,
nuts, or cuttings during the third year of the existence of his said entry,
and also failed to plant ive acres of said tract to trees, tree-seeds, nuts,
or cuttings during the fourth year of the existence of his said entry, and
also failed to cultivate said tract during the fifth year of his said entry.
- That the said Wm. H Cory has not planted any part of said tract to
_ trees, tree-seeds, nuts or euttings up to the present time as required by

law.”
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From the testimony taken at the hearing I find the following facts:

Within the first year after entry five acres of said tract were plowed.
Within the second, this five acres was cualtivated to crop, (oats) and
five additional acres were plowed. Within the third, the second five
acres plowed was cultivated to crop, (oats) and the first five acres
planted to ash and box-elder seed. This planting was done between
the first and fifth of May, 1882, and the ground had not been caltivated
since the oats were barvested in the summer of 1831, The land was
marked with a plow in rows four feet apart, and the seeds dropped in
the furrows, covered with a hoe and the furrow then dragged. This
ground received no farther cultivation that year or up to July the fol-
lowing year at which time it was badly overgrown with weeds and
£rass, :

Only about five per cent of the number of trees that should have been
on the ground were 10 be found in July, 1883, and four of the five acres
were then plowed and the few trees on it turned under with the weeds
and grass.

In May, 1883, and not later than the 5th of the month, the second
year’s breaking, which had been putin oats the third year, was planted
to ash and box-elder seed. Before planting, the ground was plowed
and dragged and marked with rows four feet apart each way. From
two to four seed were dropped in each hill and covered with the foot,
and the covering finished with a crusher. Nothing more was done with
this piece that year, and this planting having also proved a failure, not
more than one tenth of the seed having grown, the entire ten acres
was plowed in the spring of 1834 and prior to May 5. This was the
condition of the claim at the time of the institution of the contest., I
has since been re plowed and harrowed for the purpose, as testified to
by the entryman and his agent, A. S. Lowry, of getting it in proper
condition to plant to trees in the fall. Said Lowry also testified that
in the fore part of May, 1834, he wrote to the land officers at Fargo,
Dakota, in relation to getting an extension of a year’s time to get the
ground in proper condition for planting; that an answer to his letter
was received but that he neglected to make a formal sworn application
for such extension.

The foregoing are the material facts bearing on the matter under con-
sideration. '

The decision appealed from reverses the decision of the local officers
dismissing the contest and holds that the entryman was in default at
the time contest was initiated and, the entry should e canceled.

The evidence in my opinion shows that the five acres on which the
first planting of tree-seeds was doue, had not been properly prepared
for such planting and no reason is given why this five acres was not
replanted, as it should have been, some time during the summer or fall
of 1883, This is the only failure or default on the part of the entryman
which is clearly shown by the evidence, and a failure to properly plant,

El
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and replant the first five acres plowed is not charged in the contest af-
fidavit. The contestant herein has wholly failed to prove a single alle-
gation made by him, and having so failed he has no right to insist on a
forfeiture of the claim because of some default not charged in his con-
test affidavit. The question, therefore, of whether the partial failure
to comply with the requirements of the timber-culture law shown in
this case—and that by testimony not relevant to the issue made by con-
testant—is sufficient to warrant a forfeiture of appellant’s improvements
and right of entry, becomes a question solely between the entryman
and the government. Where the rights of a third party are not in-
volved the government does not usually insist on such a forfeiture nn-
less bad faith is shown on the part of the entryman, or such gross care-
lessness and utter indifference to legal requirements as would clearly
warrant the inference of a want of good faith. The evidence in this
case does not, in my opinion, show or warrant the inference of bad
faith on the part of the entryman, aud his entry will therefore remain
of-record.
The decision of your office is therefore reversed.

INDEMNITY —-SCHOOL SELECTION—CERTIFICATION.
§
THE STATE OF CALIFORNIA.

A school selection, of land subject thereto according to the official surveys, approved
and duly certified, precludes the allowance of another selection in lieu thereof,
until such certification shall be set aside by proper authority.

Secretary Vilas to Commissioner Stockslager, July 31, 1883.

This is an appeal Ly the State of California from your office decision
dated December 23, 1836, declining to reconsider your office decision of
Tebruary 27, 1886, holding for cancellation State indemuity selool selec-
tion No. 1391, for the SE. 1 NE. 4, Sec. 14, T. 1, N, R. 11 W, 8. B. M.

Your said office decision of February 27, 1880, beld said indemnity
certificate for cancellation for the following reasons, viz:

The ofticial plat of T. 1. N., R. 5 W. 8. B. M., on file in this office shows that section
36 thereof contains 243.51 acres of public land in place, the balance 396.49 acres being
within the rancho.

In satisfaction of the latter amount, selections have been made as follows. R. &
R. No. 1391 for Lot 1, Sec. 10 and Lots 1, 2, and 3, SE. , NW. {, NE. { 8W. } and S. 4

"SW. 1 Sec. 11, T. 28, R. 1L W., containing 270.56 acres, made April 22, 1864, in lien
of the NE.}, N. 3 NW. £, and SE. } of NW. {, Sec, 36, T: 1N, R. 5 W., 8. B. M.,ap
proved November 24, 1871, in clear, list No. 15 and R. & R. No. 2209, for the NW. £
of NW. 1, Sec. 17, and SE. % Sec. 18, T. ¥ N., R. 29 W., made July 24, 1869, in lien in
part of the SE. 4, Sec. 36, T. 1 M., R.5 W,, 8. B. M., approved July 1, 1870.

The deficit in said school section has been more than satistied and no additional
selections upon the basis therefore should be allowed.

It was subsequently suggested in the argument of connsel that a por-
tion of this indemnity school selection was included in another Mexican

IR
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grant, rancho ““Paso de la Tyera,” and in your office letter to the local
office, of December 23, 1886, refusing to reconsider the cause, you say,
“The grounds for asking a reconsideration of the decision of this office
referred to as set forth in the communication of the States Attorney,
are, that a portion of the lands selected per R. & R. 1391, and approved
as above stated, viz Lot 1 of Sec. 10 and W. 3 of Sec. 11 (except 120
acres) are within the limits of a Mexican grant, rancho “Paso de la
Tyera,” which was patented May 22, 1873; and hence that the selection,
8o far as relates to the last above mentioned tracts and the approval
thereof, was void and of no effect.”
Your said office decision states further that,

1t is true as stated, that a portion of the selection R. & R. No. 1391 is now shown
to be within the limits of the grant referred to ; at the time the selection was made
and approved however, the official plat on fils in this a +d the lonal office, showed the
same to be public land unsurveyed, being outside of the limits of the grant as therein
defined.

Hence, having according to the official plat of survey, been public land at the time
of its selection and approval, this office has no authority to set aside the listing,
nor to certify another sglecr,ion upon the same basis, until the former one has been
legally set aside.

I must therefore decline to reconsider the decision of February 27, last, as requested
by the attorney for the State.

It appearing from your said office letter of December 28, 18886, that
selection No. 1391 was approved and certified to the State, and it being
conceded by the counsel for claimant in his argument, that said selee-
tion was approved and certified to the State by clear list No. 1, dated
November 24, 1871, this Department has now no jurisdiction until said
certificate shall be set aside by the proper authority.

Your decision is, therefore, affirmed.

SETTLEMENT--TRESPASS .PRE. - EMPTION.
LAGIER v. HUNTER.

Settlement rights can not be acquired by trespass upon the rightful possession of an-
other; and a growing crop of grain on Jand is quite as much notice of possession,
as an inclosure thereof would he.

The right of pre-emption is not lost through recognizing the title of another to the
land in question, and Lolding the same as his tenant, when such action was the
result of erroneous decisions of the Land Department, and the pre-emptor re-as-
serted his claim as soon as he learned that the land was in fact open to entry.

Secretary Vilas to Commissioner Stockslager, August 1; 1888,

I bave considered the appeal of Jean Lagier from yvour office decision
of December 1, 1886, rejecting his proof and holding his pre-emption
filing of June 22, 1886, upon the NW. £ of SW. 1 of Sec. 24, T.3 8, R.
14 W., S. B. M., Los Augeles land distriet, California, for cancellation,
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and holding the homestead entry of Robert J. Hunter, made May 19,
1886, for the same tract intact.
It appears from the record that Lagier settled upon the tractin ques-
" tion in 1876, and made application to file his pre-emption declaratory
statement for the same and offered final proof and payment at the local |
. office which was refused for the reason that the tract had been selected
~and approved to the State of California, as indemnity for certain six- '
teenth and thirty-sixth sections lost to the State by reason of said sec-
tions being included within the survey of certain Mexican grants.

From this action Lagier appealed to your office whereupon your office
affirmed the decision of the local office which decision asserted title in
the State to the tract in question. Thereupon Lagier rented the land
from one O’Connor, who succeeded to the supposed title of the State and
has since occupied the land as his tenant and has continued to cultivate
the same.

It is conceded by your office that your said decision and the decision
of the local office were erroneous, that said land had been erroneously
listed to the State and was in reality government 1and and open to set-
tlement and survey.

May 19, 1886, Hunter made homestead entry of said tract and imme-
diately ploceeded to erect a house thereon in the midst of a growing
crop of wheat, belonging to Lagier. "This was the first notice that La-
gier had that the tract did not belong to his landlord O’Connor, or that.
it was government land or that your decision rgjecting his pre-emption
declaratory statement was erroneous.

He thereupon, to wit, on the 22nd day of June, 1886, filed his declara-
tory statement for the tracts, alleging settlement 1876, and in accord-
ance with the notice made proof July, 1886, to the acceptance of which
Hunter protested.

The register and receiver rendewd their opinion August, 10, 1886
awarding the tract to Lagier upon the grounds that he had used due

. diligence to ascertain his right to the premises and was not charged
with laches; that his possession was sufficient to put Hunter upon no-
tice and inquiry.

Hunter having appealed from the decision of your office, you re-
versed the decision of the register and receiver, upon the ground that
Lagier had no legal claim to the tract and does not seem to be entitled:
to equitablerelief in the matter; that he was entitled to no greater con-

sideration than he would have been had he made no former application

to enter the land.

I can not concur in your conclusion. If the tract had been enclosed
by a fence and Hunter had broken down the fence in order to make an
entry upon the land every one would recognize at once the fact that in
so doing he was a trespasser, but the growing crop of grain was quite
as much notice to Hunter of Lagier’s possession as a fence would have
been and Hunter’s.entry under the circumstances was as clearly a tres-
pass as it would have been had he broken a fence to make it.
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This is not a ease in which the tenant nay not dispute his landlord’s
title. Lagier’s original possession of the tract was not obtained from
his landlord, but was based upon what is now conceded by vour office to
be his legal right, he having been prevented from exercising that right
by the erroneous decision of the local office and your office, and having
re-asserted bis right immediately upon learning that the land was sub-
Ject to entry, can not be said to be guilty of laches. His case is clearly
the stronger in equity and I am of the opinion that his proof in other
respects being sufficient, his tiling and proof should be allowed and the
homestead entry of Hunter canceled,

Your decision is hereby reversed.

N

HOMESTEAD ENTRY—ACT OF JUNE 15, 1880.
J. 8. ConE.

The second section of the actof June 15, 1830, should not be construed to permit an
entryman, or his attempted transferee, to purchase land covered by an entry which
depended, for its inceptive right, upon false and frandulent statements, and
forged documeunts, or where such entry was canceled as fraudulent prior to the
passage of said act.

The case of George W, Maughan overruled.

Secretary Vilas to Commissioner Stockstager; Aughist 1,188,

I have considered the appeal of J. S. Cone from the decision of your
office, dated October 13, 1886, refusing his application to purchase under
the act of Congress approved June 15, 1880, (21 Stat., 237), the SW. 1

NE. 1, Sec. 26, T.14 N, R. 16 W., M. D. M. San anusco land dlbt[‘lct
California,

The dacision appealed from states that said tract was * entered as a
goldier’s additional entry, 2192, November 10, 1875, in name of William
Farmer;” that said entry was canceled by your office on March 27, 1877 )
for the reason ‘ that said entry was based on forged and spurious papers,
and as said entry wasinvalid and illegal,” the application to purchase
under said act of Congress must be rejected.

The decision appealed from does not state what particular papers
upon which said entry is based are ¢ forged and spurious.” An inspec-
tion of the entry papers, however, shows that said Farmer applied at
said local office to enter said tract as a soldier’s additional homestead,
claiming the right to enter said land, by virtue of his service in the
army of the United States, in Company H, Eighth Regiment Missouri
State Militia Cavalry Volunteers. The applicant filed a paper claimed
to be a copy of his discharge, stating that he enlisted in said company
on April 14, 1862, to serve three years, and was discharged from the
service of the Umted States on April 13, 1863, at Springfield, Missouri,
by reason of expiration of term of service.

¢
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The record also shows that the register of the land office at Spring-
field, Missouri, certified, on October 15, 1875, that said Farmer filed on
November 6, 1865, his homestead application for Lot 7 and the E. § of
Lot 6 of the NW. % of Sec. 1, T. 24, R. 20, and on November 19, 1870,
made final proofupon the same, and final certificate No. 148, was issued
thereon. There also appears in the entry papers a certificate from the
Secretary of War, dated Augnst 2, 11876, that ¢ the name William
Farmer is not borne on the rolls of Company A, Eighth Regiment Mis-
souri State Militia, Cavalry Volunteers, as shown by the records of
this Department.”

Upou the proot presented, the local officers allowed the entry and is--
sued final certificate, No. 5618, for the tract applied for, on N ovember
10, 1875

The appe]lant claims the right to purchase said land under the pro-
visions of the second section of said act, and contends that the entry-
man, by his attorney in fact, N. P. Chipman, on Januvary 3, 1876, con-
veyed or attempted to convey to him said land by a bona fide instru-
ment in writing; that, if there was any fraud in the procurement of
said entry, the applicant was no party thereto; that throughout he has
acted in good faith, and he now seeks to complete the entry under the
second section of said act.

The second section of the act of June 15, 1880, reads:

That persons who may have heretofore under any of the homestead laws entered
lands properly subject to such entry, or persouns to whom the right of those having
so entered for homesteads may have been attempted to be transferred by bona fide
instrament in writing, may entitle themselves to said lands by paymw the govern-
ment price therefor, etc.

It appears from the papers in the case, that said entry was made
upon false and fraudulent evidence; that the entryman never was a
member of said company, as alleged by him; and this fact is not de-
nied by the transferee.

The construction of this section has not been altogether uniform by
your office and this Department. The original eircular, paragraph 10,
approved October 15, 1880 (7 C. L. O., 141), by my predecessor, Secre-
tary Schurz, prescribed that under the seeond section of said act, trans.
ferees would be allowed to enter only when ¢ the original homestead
entry was a valid entry under the homestead laws.”

On August 25, 1881, your office decided, in the case of George W,
Maughan (1 L. D., 25), that : .
" Itis now held by this office that a party having made entry of land properly sub-
Jject to such entry, prior to the passage of the act of Juns 15, 1880, is entitled to make
cash entry of the land, under the second section of said act, although the homestead
entry may have been invalid in its inception.

The decision of your office was affirmed by my predecessor, Secreba,ry
Teller, on April 28, 1882.
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“In the case of John W. Miller (ibid., 57), on Juane 3, 1882, Secretary
Teller decided that, ¢ The act of 1880, section two, specifically grants
the right of purchase in all cases where the land was properly subject
to the original entry, limited only by the proviso that ¢ this shall in no
wise interfere with the rights or claims of others who may have subse-
quently entered such lands under the homestead law.”?

In the case of Thomas F. Weaver (ibidem, 53), this Department held
that said section recognized a right to purchase by those * to whom
the right of those having so entered for homesteads may have been at-
tempted to be transferred by bone fide instrument in writing,” and that
“to insist upon all the technical niceties of a legal form of deed would
work great injustice, even if warranted by law;” that if the writing
attempting the transfer be evidently made in good faith, its precise form
is immaterial.

The foregoing rulings were substantially embodied in the depart-
mental cireular of March 1, 1884 (p. 16), which allows entry under said
section, ¢ provided it was originally subject to entry, and provided it
had not been subsequently entered by any other person under the pro-
visions of law.”

In the case of William French, 2 L. D., 238—on review—this Depart-
ment held that the additional homestead entry made by said French
‘“was illegal at its inception, because the service upon which the right
to make such entry was based, was not in the army of the United
States.,” But it was also held in said decision that ¢ the present holder -
of the right of William French, upon showing his possession of said
right by bona fide instrument in writing, will be entitled under the pro-
visions of the foregoing law (June 15, 1880,) to purchase said lands.”

In the case of the Northern Pacific Railway Company ». Burt (3 L.
D., 490}, my predecessor, Secretary Lamar, held that nnder the second
section of said act:

It mabters not that Burt’s entry was canceled, the right of purchase is specifically
granted by said act, where the land was properly subject to the original entry, and
is not excluded by the proviso. )

In the case of Gilbert v. Spearing (4 L. D 465), Secretary Lamar
held that:

It has been uniformly decided by this Depariment, that the right of purchase un-
der said section depended upon three conditions, to wit: (1) That the entry was made
prior to June 15, 1880; \2) That the land entered was * properly subject to entry,”
and (3) That the land has not been subsequently entered or the right of entry has
not been subsequently acquired by some other person. Gohrman v, Ford (8 C. L. O.,
6) ; John W, Miller (1 L. D., 67); Bykerk ». Oldemeyer (2 L. D.,51); Whitney v. Max-~
well (ibid., 98); Pomeroy v. Wright (ibidem, 164).

The case of Gohrman ». Ford (supra) was overruled by Assistant
Secretary Hawkins in the case of Freise v. Hobson (4 L. D., 580), in
which he held that, an application to purchase under the second section
of said act, made after the initiation of 'a contest against the original
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entry, should be suspended until the final disposition of said contest.
It was also stated in said deécision : ‘

That the spirit of the act of June 15, was to afford relief to those who had violated
the law, or failed to comply with it, but certainly did not contemplate that an entry-
man should invoke its aid to the detriment of one who had faithfully followed the
law.

Again, in the case of Hollants ». Sullivan (5 L. D., 115), Acting Sec-
retary Muldrow decided that the entryman had the right to purchase
the land covered by his entry, although the affidavit upon which the
entry was allowed was illegal, because made before an officer not au-
thorized to take the same, and that the illegality of the affidavit could
be cured by the filing of a properly executed affidavit. It was also
stated in said decision that

It was long held by your office, and that view Las been sustained by the Depart-

. ment (see case of George W. Maughan, 1 L. D., 25), that purchase may be made under
gection two of the act of June 15, 1880, although the entry was void at inception. I
do not stop here to consider the correctness of the view thus ezunciated, for it is not
necessary in this case, but refer to it to show the extent to which the Department has
gone in administering the act of June 15, 1880.

In the case of George E. Sandford (5 L. D., 5353), Acting Secretary
Muldrow, coustruing said section, held that it conferred ¢“a right to
purchase, by cash entry, lands theretofore entered under the homestead
laws, in the same way, and without other restrictions than are imposed
in the case of ordinary private cash entry; that is to say, the land must
be subject to such sale and the price must be pald ?  The Acting Seé-
retary further said:

¢ This has.been the uniform construction which this second secﬁou of said act has
received in the land department, from its passage to the present day, and I do notsee
bow any other could have been placed upon it.”

See also Holmes v. Northern Pacific R. R. Company (5 L. D., 333);
McLean ». Northern Pacific R. R. Co. (ibid., 529); Northern Pacific R..
R. Co. ». Dudden (6 L. D., 6).

But in the case of J. B. Haggin (6 L. D., 457), Acting Secretary Mul-
drow decided that:

If the so-called entry was made without the authority of the party in whose name
it was made, it was frandulent and void at its inception. Such an entry does not
come within the aet of June 15, 1830, however innocent the applicantto purchase may
be of participation in, or knowledge concerning the fraud. The doctrine of mnocent
purchaser does not apply in such cases, bat that of caveat emptor does.

After a careful consideration of said act, I am clearly of the opinion
that the second section should not be construed to permit an entryman,
or his attempted transferee, to purchase land covered by an entry which
depended for its inceptive right upon false and frandulent statements
and forged documents, or where such entry was canceled as fraudulent
prior to the passage of said act.

The case of George W. Maughan (supra) and other cases, in so far as

_they conflict with the views herein expressed, are overruled. '

Said decision of your office is accordingly affirmed.

3263—voL 7T——17
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PRACTICE—APPEAL-RULE 48.
LINDGREN 2. Boo. .

In the absence of an appeal, the decision of the local office is final as to the facts,
unless the case falls within one of the exceptions to Rule 4& of Practice. And
this is true although the said decision may rest on evidence uot as satisfactory as
desirable, and that the appellate tribunal might have arrived at a different con-
clusion, if au appeal had been taken,

Secretary Vilas to Commissioner Stockslager, August 1, 1888,

_Ibhave considered the ease of John Lindgren ». Nels G. Boo, on ap-
peal by the former from your office decision of August 28, 1886, dismiss-
ing his contest against the pre-emption filing of Boo for the SW. % of
See. 12, T. 3 N,, R. 3¢ W ., McCook, Nebraska land district.

Boo filed his pre-emyption declaratory statement for said land October
23, 1885, alleging settlementon the same day.

On February 17, 1886, Lindgren filed affidavit of contest againstsaid
filing alleging ¢ that the said Nels G. Boo has not established an actual
residence on the land described since date of entry to the present time,
that said tract is not settled upon and cultivated as required hy law;
that said Nels G. Boo has wholly abandoned said land.”

A hearing was ordered and set for April 15, 1886. Boo was person-
ally served with notice thereof on March 11, 1886, but made default.
The testimony of the contestant and one other witness was taken, upon
which the local officers found ¢ from the testimony presented it appears
that the land embraced in said D. S. No. 2626 has been wholly aban-
doned, elaimant never establishing an actual residence thereon nor
improving the same in any way ;” and decided that the filing should
De canceled.

Due notice of this decision was given the defendant but no appeal
was taken therefrom, )

‘When the case came up for examination in your office it was said,
“no appeal having been filed under Rule 48 of Practice said decision
has become final as to the facts, but upon review of the testimony I find
that Boo made his settlement at time he claims, put up a house, ten by
twelve, and broke about ten acres. Also that he remained upon the
tract until some time in November 1885, and that he has only been ab-
sent some few months. I find further that after the initiation of the
contest he returned to the tract.”

Under this finding of facts it was decided that there was no such
evidence of bad faith as would justify the cancellation of the filing, and
therefore, the decision of the local officers was reversed and the contest
dismissed.

From that decision Lindgren appealed, contending that the finding of
the local officers became final in the absence of appeal therefrom, and
that it was error in your office to consider the testimony since the case
did not come within either of the exceptions to rule 48 of Rules of
Practice.
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1t is not stated in your said office decision under which of the excep-
tions this case is supposed to have fallen, nor am I able to discover that
it properly falls within any of those exceptxons )

While the testimony upou which is based the findings of the local
officers that the pre-emptor had wholly abandoned the land, and had
never established an actual residence thereon is not as full and satis-
factory as is desirable, and even though the appellate tribunal might
have arrived at a different conclusion as to the facts established by the
testimony yet the defendant having, by his failure to appeal, acquiesced
in that finding your office was not justified in interfering with that find- -
ing unless the case came within one of said exceptions to rule 48,

Your said office decision is therefore reversed and the filing of said
Boo will be canceled.

1
REPAYMENT—ADVERSE TITLE.

ABRAHAM HAYS.

The patent having rightfully issued, there is no anthority for repayment to one hold-
ing thereunder who claims such repayment by virtue of another title derived
through a different source.

First Assistant Secretary Muldrow to Commissioner Stockslager, August
1, 1888.

This case comes before me on appeal from your offica decision of Feb--
roary 12, 1887, refusing 1epayment of the purchase money paid for the
SwW.1 SD %, Sec. 11, T. 8 N, R. 7 W., St. Stephens Meridian, Jackson,
Miss. land distriet.

It appears from the record that on the 16th day of November 1860,
‘W. J. Trigg, of whom claimant is grantee, made cash entry of said land
paying $2.50 per acre, and that patent for the same was issued to said
Trigg May 1, 1861, but that the same has never been delivered toghim
and remains on ﬁ]e in the General Land Office.

It appears, from an intimation in the argument of eounsel that the
application is made for the reason that claimant has purchased said land
from the State of Mississippi as swamp land.,

Said land was selected and reported to the General Land Office Feb-
ruary 8, 1854, as swamp and overflow land.

Said land is within the six mile (granted) limits of the land granted

“to the States of Illinois, Mississippi and Alabama, in aid of the con-
struction of a railroad from Chicago to Mobile, by act of Congress ap-
proved September 20, 1850, and therefore, being an odd numbered sec-

~ tion did not pass to the State of Mississippi by the swamp land grant

(1 Lester, 521; 2 C. L. L., 1069 and 1071}, as suggested in your decision.

Under thefacts shown in the record, and the law as construed by the
decisions of the Department, this case does not come within the pro-
visions of section 2362 of the Revised Statutes.
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The Secretary of the Interior is authorized upon proof being made to his satisfac-
tion, that any tract of land has been erroneously sold by the United States, so that
from any canse the legal sale cannot be confirmed, to repay to the pnrehaser, orto his
legal representatives or assignees, the sum of money which was paid thelefor, out of
any money in the Treasury not otherwise appropriated.

Nor does it come within the further provision for repayment in cer-
tain cases provided in act of June 16, 188). (21 Stat., 2817.)

1t would seem that this applicant has hastily purchased from the
State of Mississippi, land which already belonged to himself as grantee
of the person to whom patent issued, and as the patent has long since
been rightfully issued, this Department has no jurisdiction to order re-

. payment.
7
Your said decision is accordmglv afﬁr ed a 02/‘/(1" “’“"Zf

e o
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NorTHERN Paciric R. R. Co. ». MILLER.

The graut of July 2, 1364, provided for a statutory withdrawal when the map of gen-
eral route was tiled. This statutory withdrawal became effective in Washington
Territory when the map of July 30, 1s70, was filed and approved. The statu- '
tory withdrawal, ouce exercised, was thereby exhaugted, and could not be re-
peated, and it continned in duration until the definite location of the road.

It therefore follows that the filing and acceptance of an amended map of general
route was without authority of law, and the executive with irawal, made by the
order of the Commissioner of the General Land Office, on the filing of said map
was without validity or sanction of law.

The language in section six of the granting act, which expressly directed that the
howestead and pre-emption laws should be ‘“extended to all other launds on the
line of said road when surveyed, excepting those hereby granted to said com-
pany,” was a mandate eﬁectual]y prohibiting the exercise of the executive au-
thority to withdraw any ‘‘lands on the line of said road ; ” and an order, made on
definite location, continuing in effect, for indemnity purposes, such a withdrawal
is in violation of law and without effect, except as notice of the limits within
which the company would be entitled to select indemnity.

A tract of public land not within the limits of the statutory withdrawal on general
_route of 1870, but falling within the indemnity limits on definite location, was
free from the operation of the grant, and subject to appropriation under the gen-
eral land laws, until such time as properly selected by the company under the
direction of the Secretary of the Interior.

No absolute right to granted lands exists, and no right of selection for lands lost from
the granted lands ean possibly arise, until the definite location of theline is made.

The fee simple of lands to which the Indian title had not been extinguished, along
the line of said road and within the limits of the grant, passed to this company
by virtue of its grant, snbject only to the right of Indian occupation, which the
government could at its pleasure extinguish, and said lands therefore atford no
basis of claim to select others in lieu thereof.

The opinions of the Attorney General are merely advisory, and do not in anywise
oblige the heads of Departments who have sought them, to follow them con-
trary to their own independent judgment.

Secretary Vilas to Commissioner Stockslager, August 2, 1838. .
This appeal brings up the decision of your office refusing to cancel
the homestead entry of Guilford Miller, for the 8. E. 1 of See. 21, T. 15,
N., R. 42, E,, in the Walla Walla land district, Washington Territory,
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This entry was made on the 29th of December, 1884, but Miller claims
his settlement to date from June 15, 1878, The Railroad Company in-
sists that the settlement and entry give him no rights, because the land
is within the indemnity limits of its land grant and had been withdrawn
from market before the settlement, and so continued withdrawn until
after the time of the entry, and because it has been selected in lien of
deficiencies in the grant.

After the appeal had breught the case from your office to this Depart-
ment, my immediate predecessor, on the 9th of October, 1886, trans-
mitted the papers to the Attoruey-General for his opinion upon the points
involved. On the 14th of March, 1887, the Attorney-General’s opinion
was received, in response to that request, to the effect that the with-
drawal was valid and operated to exclude the land from settlement and
entry, and that Miller’s entry should, therefore, be canceled. After

‘receiving that opinion no further action was taken by this Department,
and it remains for me to dispose of the appeal. I have given the facts
and the points of law involved careful consideration, and it appears that
material facts were not shown in the papers transmitted to the Attor-
ney-General, and that a different conclusion might probably have been
reached by him, had all these facts been before him. I do not suppose

' that it is obligatory upon me to decide in accordance with that opinion,
for this and other reasons which I shall discuss; and, after careful ex-
amination, my convictions of the right of the case are so strong that I
. am unable to do it.  Under the circumstances, I will state the facts

fully and the reasons for the judgment I am compelled to enter.

The Northern Pacific Railrcad Company was incorporated under act
of Cqngress, approved July 2, 1864, (13 Stats., 365) and was thereby

Authorized and empowered to lay out, locate, construct, furnish, maintain and en-
joy a continuous railroad and telegraph line with appurtenauces, namely, beginning
at a point on Lake Superior, in the State of Minnesota or Wisconsin ; thence westerly

! by the most eligible railroad route, as shall be determined by said company, within
the verritory of the United States, on a linenorth of the forty-fifth degree of latitude
to some point on Puget Sound, with a branch via the valley of the Columbia River to
a point at or near Portland, in the State of Oregon, leaving the main trnnk line at
the most suitable place not more than three hundred miles from its western tprminus.

Its grant of land was made in section 3 of that act in the following
words : -

) That there be, and hereby is, granted to the ¢ Northern Pacific Railroad Company,’
its suceessors and assigns, for the purpose of aiding in the constraction of said rail-
road and telegraph line to the Pacific coast, and to secure the safe and speedy trans-
portation of the mails, troops, munitions of war, and public stores, owcr the route of

said line of railway, every alternate section of publie land, not mineral, designated

by odd numbers, to the amount of twenty alternate sections per mile, on each side of

said railroad line, as said company may adopt, through the territories of the United

States, and ten alternate sections of land per mile on each side of said railroad when-

ever it passes through any State, and whenever on the line thereof, the United States

have full title, not reserved, sold, granted, or otherwise appropriated, and free from
pre-emption, or other claims or rights, at the time the line of said road is definitely

fixed, aud a plat thereof filed in the office of the commissioner of the general land-

office ; and whenever, prior to said time, any of said sections or parts of sections shall
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have been granted, sold, reserved, occupied by homestead settlers, or pre-empted, or
otherwise disposed of, other lands shall be selected by said company in lieu thereof,
under the direction of the Secretary of the Interior, in alternate sections, and desig-
nated by odd numbers, not more than ten miles beyond the limits of said alternate
sections,

The provisos to the grant not affecting this subject are omitted.
In the G6th section it was further enacted,

That the President of the United States shall cause the lands to be surveyed for
forty miles in width on both sides of the entire line of said road, after the general
route shall be fixed, and as fast as may be required by the construction of said rail-
road ; and the odd sections of land hereby granted shall not be liable to sale, or entry,
or pre-emption before or after they are surveyed, except by said company, as pro-
vided in this act; but the provisions of the act of September, eighteen hundred and
forty-one, granting pre-emption rights, and the acts amendatory thereof, and of the act
entitled ‘‘ An act to secure homesteads to actual settlers upon the public domain,” ap-
proved May twenty, eighteen hundred and sixty-two, shall be, and the same are
hereby, extended to all other lands on the line of said road, when surveyed, except-
ing those hereby granted to said company. And the reserved alternate sections shall
notb be sold by the government at a price less than two dollars and fifty cents per
acre, when offered for sale.

The 8th section declared every grant and privilege given to be con-
ditioned on the work of constraction being commenced within two years,
and to be fully completed by July 4, 1876. By the joint resolution of
May 7, 1866, (14 Stats., 355) ¢ the time for commencing and completing
the Northern Pacific Road and all its several sections” was “extended
for the term of two years.” By joint resolution of July 1, 1863, (15
Stats., 255) the Sth section of the original act was amended so as to
require the company to commence the work within two years from July
2, 1868, and to complete the whole by July 4, 1877.

By jeint resolution of April 10, 1869, (16 Stats., 57) it was enacted :

That the Northern Pacific Railroad Company be, and hereby is, authorized to ex-
tend its branch line from a point at or near Portland, Oregon, to some suitable point
on Puget Sound, to be determined by said company, and also to connect the same
with its main line west of the Cascade mountains, in the Territory of Washington;
said extension being subject to all the conditions and provisions, and said company
in respect thereto being entitled to all the rights and privileges conferred by the act
incorporating said company, and allacts additional to and amendatory thereof: Pro-
vided, that said company shall not be entitled to any subsidy in money, bonds, or
additional lands of the United States, in respect to said exteusion of its branch line
as aforesaid, except such lands as may be included in the right of way on the line of
such extension as it may be located: And provided further, That at least twenty-five
miles of said extension shall be constructed before the second day of July, eighteen
hundred and seventy-one, and forty miles per year thereafter until the whole of said

xtension shall be completed.

In 1870, by joint resolution, approved May 31st, (16th Stats., 378) the
company was authorized to bond and mortgage the road

And also to locate and construct, under the provisions and with the privileges,
grants, and duties provided for in its act of incorporation, its main road to some point
on Puget Sound, via the valley of the Columbia River, with the right to locate and
construct its branch from some convenient point on its main trunk line across the
Cascade mountaims to Puget Sound ; and in the event of there not being in any State
or Territory in which said main line or branch may be located, at the time of the
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final location thereof, the amount of land per mile granted Ly Congress to said Com-
pany. within the limits prescribed by its charter, then said Compauy shall be en-
titled, under the direction of the Secretary of the Interior, to receive so many sections
of 1and belonging to the United States, designated by odd numbers, in such State or
Territory, within ten miles on each side of said road, beyond the limits prescribed in
said charter, as will make up such deficiency, on such said main line or branch, ex-
cept mineral and other lands as excepted in the charter of said company of eighteen
hundred and sixty-four, to the amount of lands that have been granted, sold, pre-
served, occupied by homestead settlers, pre-empted, or otherwise disposed of subase-
quent to the passage of the det of July two, eighteen hundred and sixty-four. And
that twenty-five miles of said main line between its western terminus and the eity of
Portland, in the State of Oregon, shall be completed by the first day of January, anno
Domini, eighteen hundred and seventy-two, and forty miles of the remaining portion
thereof each year thereafter, until-the whole shall be completed between said points:
. Provided, that all lands hereby granted to said company which shall not be sold or
disposed of or remain subject to the mortgage by this act authorized, at the expiration
of five years after the completion of the entire road, shall be subject to settlement
and pre-emption like other lands, at a’ price to be paid to said company not exceed-
ing two dollars and fifty cents per acre; and if the mortgage hereby authorized shall
at any time be enforced by foreclosure or other legal proceedings, or the mortgage
lands hereby granted, or any of them, be sold by the trustees to whom such mort-
gage may be executed, either at its maturity or for any failure or default of said com-
pany under the terms thereof, such lands shall be sold at public sale, at places within
the States and Territories in which they shall be be situate, after not less than sixty
day’s previous notice, in single sections or subdivisions thereof, to the highest and
best bidder: Provided further, That in the construction of said railroad, American
iron or steel only shall be used, the same to be manufactured from American ores ex-
clusively. ’

The foregoing presents, I think, all the legislation upon which the
right of the company arises, or which it is necessary to refer to with
‘verbal accaracy.

The first action in respect to the location of the route of the road, so
far as the records of the land office disclose, was a letter by Josiah
Perbam, then President of the company, under date of the 6th of March,
1865, to the Secretary of the Interior, stating that

Under authority from the Board of Directors of the Northern Pacifie Railroad Com-
‘pany I have designated on the accompanying map in red ink the general line of their
railroad from a point on Lake Superior in the State of Wisconsin, to a point on Puget
Sound in Washington Territory, via the Columbia river, adopted Ly said company
as the line of said railroad, subject only to such variations as may be found necessary
after more specifie surveys, .
and asking that it be filed in the General Land Office and the lands
granted to the Company marked and withdrawn from sale in conform-
ity to law. On the 9th of Marech, in the same.year the Secretary (Mr.
Usher) transmitted the map to the Commissioner of the General Land
Office with a letter stating that he thonght

That the odd-numbered sections along the line for ten miles in width on each side
in Miunesota and Wisconsin, and for twenty miles in width on each side along that
part of the line extending through the territories westward to Paget Sound, may be
withdrawn as requested, as preliminary to the final survey and location of said rail-
goad,
unless the Commissioner should perceive some ,objection to it. This
map was a very general indication of aline as ¢ a practicable ” railroad




104 % DECISIONS RELATING TO THE PUBLIC LANDS.

line, as surveyed by Governor Stevens, and indicated in the territories
of Dakota and Montana another line as ¢ worthy an examination for
a railroad route.” The map bears no mark of approval and the line
indicated on it is not marked with sufficient definiteness to indicate
through what townships even, much less sections, the line of the road
would pass. There is not even sufficient representation of the topo-
graphical features of the country to define the location, except on por-
tions of the lire. On the 22d of Junefollowing, the Commissioner of
the General Land Office, in a eommunication to the Secretary (Mr. Har-
lan) states that the late Secretary enclosed to his office a diagram show-
ing the proposed route, accompanied by a request for withdrawal of
land, but as no withdrawal was ordered no action had been taken, and
then sets forth at length his objeetions to the proposed action, the ob-
jeetion being bused in large part upon the insufficiency of the map
as a definition of the location and the inconvenience which would
follow a withdrawal upon such a conjectural line. No further action
appears to have been taken in reference to this map.

On the 30th of July, 1870, the company filed in the Department two
maps showing the proposed general route of the road; one exhibiting
that portion beginning on Lake Superior at the mouth of the Montreal
river, and extending thence to a point on the right bank of the Colum-
bia river, opposite the mouth of the Walla Walla river in Washington
Territory ; theother, that portion extending from the point at the mouth
of the Walla Walla river along the course of the Columbia to about
the first range line west of the Willamette principal meridian, and thence
north to the point where the international boundary first touches the
tide waters of the Pacific ocean. These maps were accompanied by
the affidavit of the Chief Engineer of the company, giving full descrip-
tive notes, and by the certificate of the President that the certified por-
tions of the line of route were so far definitely fixed by resolution of the
Board of Directors of the company on the 8th of July, 1870, as to make
it the duty of the President to request the Secretary to withdraw or to
withhold from sale or settlement, the public lands te which the com-
pany was entitled on either side of the lines of their road so described
.as aforesaid in the certificate of their Engineer in Chief, and request-
ing withdrawal accordingly. These maps, with the accompanying notes,
defined with sufficient preeision and certainty the line of the road in
‘Washington Territory, and, the Engineer states, were the result of sar-
veys and explorations made for the purpose of determining the proper.
location of the road. By a letter dated the 13th of August, 1870, the
Secretary (Mr. Cox) transmitted the maps as ¢ showing the designated
route of the Northern Pacific Railroad,” and ordered the Commissioner
to— '
immediately direct the proper local land officers in the States of Wisconsin and Min-
nesota to withhold from sale, pre-emption, homestead and other disposal the odd-

numbered sections not sold, reserved, and to which prior rights have not attached,
within twenty miles on each side of the route, and in like manner direct those officers
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in Washington Territory to withhold such odd-numbered sections as lie south of the
town of Steilacoom. The unsurveyed as well as surveyed lands will be included in
the reservation, and you will direct the local officers to give notice accordingly; and
as the township plats are received by them, they will make the proper notes of reserva-
tion thereon.

The withdrawal will take effect from the reccipt of the order at the local office.

On the 15th of Au gust the Secretary wrote the Commissioner as fol-
lows:

Referring to my letter of the 13th instant, directing a withdrawal of Jands on ac-
count of the Northern Pacific Railroad Compzmy, to be made in Wisconsin and Min-
nesota, aud the territory of Washington, I now direct that in the State of Oregon,
the odd-numblered sections falling within twenty miles of the route of said road be
withdrawn, conformably to the instructions of my said letter.

Un the 16th of Angust he wrote the Commissioner again as follows:

Upon a further examination of the Railroad Surveys of Governor Stevens, in Wash-
ington Territory, and the surveys of Puget Sound Dy ihe U. 8. Coast Survey, I have
concluded 1o extend the withdrawal in that Territory for the Northern Paci ¢ Rail-
road Company as far north as Seattle. You will issue instructions accordingly.

On the 20th of September, in the swne year, the Commissioner trans-
mitted to the register and receiver at Vancouver, in Washington Ter-
ritory, a diagram showing the designated route of the Northern Pacific
Railroad, and an order—

To withhold from sale or location pre-emption or homestead entry all the odd
numbered sections of public 1ands falling within the limit of 20 miles as designated
on this map;’
and also to increase the price of the even numbered sections to two
dollars and fifty cents per acre; the order to take effect from the date
of its receipt, which was acknowledqed Qctober 17, 1870. - Un the 21st

of November, in the same year, the Commissioner wrote the same land
officers that the Secretary having ordered the withdrawal of twenty
additional miles on each side of the line of the railroad in their district,
he enclosed a map showing the extent of such additional withdrawal,
and directing them—

To withhold from sale or location, pre-emption or homestead entry, all the odd
pumbered sections of land falling within the additional limit of twenty miles as indi-
cated on the map; )
and also to increase the price of the even numbered sections to two.
dollars and fifty cents per acre; the order to take effect from the date
of its receipt, which was acknowledged December 8, 1870.

These withdrawals extended from the east line of Washington Terri-
tory westwardly along the line of the general route so fixed through the
Territory. The line of general route so established, and upon which
the withdrawals were ordered and made, entered the Territory near
the southeast corner thereof, at a point about ten miles north of the
Oregon line, and thence ran nearly due west to the junction of the
Walla Walla and Columbia 1ivers, and thence as before stated to be
shown on the second map.

Notwithstanding this action of the company and the Department,
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by which the line of the general route was once fixed and withdrawals
ordered in accordance with the act of Congress, again in 1872, on the
16th of February, the company filed another map in the Department,
and the President of the road in transmitting it stated it to be “A map
of the preliminary line of road of this company, from the Red River
of the North to the Columbia, at the mouth of the Walla Walla river,”
requesting that the lands along said route may be withdrawn from set-
‘tlement and sale. On the 21st of the same month, the Secretary (Mr.
Delano) wrote the Commissioner of the General Land Office as follows:

I transmit herewith, for appropriate action, a map of the preliminary voute of the
Northern Pacific Railroad (received yesterday, with letter of 16th inst, from J.
Gregory Swmith, Esq., Prest of the Co.) from the crossing of the Red River of the
North, at Fargo, in Dakota, to a point opposite the mouth of the Walla Walla river,
‘Washington Territory, a distance of about 1448 miles.

A postseript was written on the margin of this letter, as follows:
“P. 8. Befure you take final action please confer with the Depart-
ment.”

On the 30th of Marclh, in the same year, the Acting Commissioner of
the General Land Office (Mr. Curtis) wrote the register and receiver
at Walla Walla, as follows: v

The Northern Pacific Railroad Company having filed a corrected map of the line of
theirroad in your district, I herewith transmit a diagram showing the amended line
with the 40 mile limits shaded pink, and in blue penecil the limits of former with-
drawal.

You are directed to withhold from sale or location, pre-emption or homestead entry,
all the surveyed and unsurveyed odd numbered sections of publie lands falling within
said amended limits.

You will also increase in price to $2.50 per acre the even numbered sections within
those limits, and dispose of them at that ratability and under the pre-emption and
homestead laws only, no private entry of the same being admissible until these lands
have been offered at the increased price.

You are also directed to restore to homestead and pre-emption entry ab $1.25 per
acre, the odd sections in former withdrawal, but now falling outside of the south 40
mile limits of said road.

This restoration will be made after 30 days pablic notice, which you will give by
advertisement in the newspaper of the largest circulation in your district.

The order of withdrawal was directed to take effect upon its receipt,
which they were requested to acknowledge without delay,and which was
acknowledged by letter dated April 22,1872. The new line of general
route so designated on the map last aforesaid, entered the Territory at
a point about one hundred and eight miles north of the point at which
the line designated Ly the map of 1870 crossed the eastern boundary,
and thence ran in a general seuthwesterly direction to the mouth of the
Walla Walla river, where it joined the line of 1870, It thus appears
that, after having once filed a map of general route, and after a with-
drawal accordingly had once Leen made, the Company filed another
map of general route, not of definite location, and again, with no writ-
ten instractions from the President or the Secretary, other than has
been stated, the Acting Commissioner of the General Land Office or-
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dered snother withdrawal of a belt of land forty miles in width on
either side, in a considerable degree entirely distinguished from the first. -

Besides this action on the main line, it may be briefly mentioned that
in 1873 & map of general route of a branch line from a point on the
eastern boundary of the Territory, west of Lake Pend d’Oreille, in
Idaho, to Tacoma, lying entirely north of the main line, was accepted
by the Department and a withdrawal ordered of eighty miles breadth
‘thereon; that this was followed by another amended map of general
route of this branch line accepted by the Department in 1876; and
again by still another such in 1879, and by withdrawal thereon. These
do not affect the land claimed by Miller, however, and only serve to
illustrate the consequences of the theory of authority in the Land Office,
to malke such withdrawals, which is discussed later.

No further action touching that region of the Territory east of the
Columbia, appears to have been taken in the Department or the Land
Office, or by the railroad company, until the year 1880, when, on the
4th of October, the map of definite location of the railroad was filed in
the General Land Office, extending from the east as far wes{ as to the
mounth of the Walla Walla river; which definite location was duly ap-
proved, and in accordance with it the road has been constructed. TFrom
the mouth of the Walla Walla westward as far as Vancouver no defi-
nite location has been made nor any road constructed, a distance above
two hundred miles, although the public lands in the odd-numbered sec-
tions have remained in reservation along the general route fixed by the
map of 1870, by virtue of the legislative withdrawal put in effect by the

-Department upon the approval of that map, as I have already stated.

The line of definite location in Washington Territory crosses its east-
ern boundary some miles south of the point where the line of general
route, claimed to have been 1e-established by virtue of the map of 1872,
entered it, runs westerly to a point near Spokane IFalls, crossing there
that second line of general route, and thence departs from that line so
far north-westerly as that the average distance of the Iine of detinite
location therefrom between Spokane Falls and the mourh of the Walla
‘Walla river is some fifteen to twenty miles.

Upon the acceptance by the Department of the line of definite loca-
tion, as 8o established, by a letter of the Commissioner of the General
Land Office (Mr. Wllllamson) to the register and receiver at the land
office at Walla Walla, in the Territory, those officers were instructed
that the company had filed its map of definite location on the 4th of Oc-
tober, “on which last named date by the terms of the grant the right
of the company attached to the odd sections in the ¢ granted’ or forty-
mile limits according to the definite location,” to which was added the
following :

" I enclose herewith a diagram showing the line of road, as definitely located, the

corresponding forty-mile limits designated by dlue lines, and the fifty-mile limits des-
ignated by vermilion lines.
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The diagram also shows the former withdrawals ordered by letter of March 30,
1872, for the main line, and the letter of July 3, 1879, for the branch line. The former
on the line of general route within the limit of forty miles, designated by a brown
line. The said withdrawals of 1872 and 1879, will remain effective as heretofore ex-
cept as hereinafter set forth.

The only effect of this adjustment as to lands in your district isas follows: The
even numbered sections, to the east of the road, and Iying between the blue line
marked ¢ 40-mile limits” and the vermilion line marked ‘¢ 50-mile limit ” heretofore
held at double the minimum price, you will now reduce to minimum ($1.25 per acre),
under the pre-emption laws. The odd numbered sections lying between the vermil-
ion line marked ¢ 50-mile limit ” and the brown line marked ** 40-mile limit (tempo-
rary) ” heretofore withdrawn, you will restore to entry at the minimum rate, and the
even numbered sections in the same limit will also be subject to pre-emption at the
minimum rate.

Under the act of March 3, 1879, homesteads on the reserved even numbered sec-
tions will e permitted to the full extent of 160 acres, irrespective of the limitsin
which the lands entered may be situated. In order to carry the above restoration
into effeet, you will cause a notice to be published in the newspaper having the largest
circulation in your district, that npon aday to be fixed by you and not less than thirty
days from date of notice the lunds to De restored will again become subject to pre-
emption and homestead entry.

At the same time the Commissioner by letters to the officers of the
Colfax and the Yakima Distriets, directed withdrawal of all odd num-
bered seetions within the limits of fifty miles from the line of definite
location. _ .

No other order withdrawing or revoking withdrawal of lands for the
road in the eastern part of Washington Territory appears to have been
made, except as stated ; buf on the 15th of Angust, 1887, all indemnity
withdrawals for the benefit of the road theretofore made by the Execu-
tive were revoked by the Department with the President’s approval.

The land claimed by Guilford Miller was entirely without the limits
of the withdrawal made upon the line of general route in 1870 it fell
within the forty-mile limits of the line of general route filed in 1872,
and it lies without the limits of forty miles from the line of definite lo-
cation, and between the forty and fifty-mile limits, thus falling within
the indemnity belt.

The Northern Pacific Railroad Company filed in the United States
Land Office at Spokane Falls, Washington Territory, on the 15th of De-
cember, 1883, a list of lands (marked list No. 2 of selections of public lands
made by the Northern Pacific R. R. Co., inuring to it under the grants of
July 2, 1864, and May 31, 1870, within the indemnity limits of the Col-
fax, Spokane Falls, land district) which it claimed to select from the
indemuity limits; in such list a total number of six hundred and fifty
tracts, aggregating 59,548.74 acres, is claimed; and the one hundred and
forty-ninth number is the quarter section homesteaded by Miller. This
selection list was accompanied by no statement showing what lands

were lost from the granted limits in lien of which selections are claimed,
and no fact was stated beyond the mere elaim of selection to justify it.
The register and receiver allowed and approved the filing on the 17th
of December, and appear to have dated it upon that day.
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On the 26th of October, 1887, the company filed in the Walla Walla
_{and office, Washington Territory, a list called & ¢ specification of losses
in place covered by indemnity selections, list No. 2, Spokane Falls land
distriet, now Walla Walla in part, Washington Territory.” It begins
with a declaration of selection specified as being numbers 1 to 650 in-
clusive, in the following words : “All those certain tracts or parcels of
land embraced in selection list number two, comprising in the aggre-
gate 59,548.74 acres;” then follows a specification of lands, lying north
of the base line and east of the Willamette principal meridian within
forty miles of the line of the railroad describing thirty different tracts
as having been patented or certified, or otherwise taken up on claims,
amounting in total to 4,011.04 acres. No further definite specification
of losses is made, but there follows a list generally of certain sections
indieated by numbers and unsurveyed in three townships; and then a
specification of all odd-numbered sections in three other townships, in
the Yakima Indian reservation, aggregating in all, as stated in the-
list, 55,680 acres, making a total of alleged losses of 59,691.04 acres.
But it is obvious that this latter gross specification does not disclose
the true description or acreage of any lost land with accuraey, the al-
‘leged acreage being computed at the rate of six hundred and forty
acres to the section, without reference to actual quantity ; and the sec-
tions being only guessed at in a large degree. The 4,011.04 acres,
specifically shown to have been excepted from the grant, would be en-
tirely satisfied by the appropriation in compensation of the first fifty
or sixty numbers of the tracts listed in the original list number two.
No action has been taken by the General Land Office or the Depart-
ment in approval, or determination, of this claim of selection; but the
whole matter is open for such decision as may be proper.
The foregoing statement embraces all the facts known to exist which
are regarded in any wise material to the proper determination of the
- gontroversy.

The alleged date of the first settlement by Miller is not contradicted
by any proofs offered, and for the purposes of this opinion, it may be
accepted as true. If there be any question of his right npon the facts,
which must be further inquired into when final proofs shall bé offered,
it can be subsequently determined. Nothing has yet appeared that
should affect the views I take of the case as it stands.

Two general questions are presented; the first, whether upon these
facts Miller must be denied the benefit of his alleged settlement or of
his homestead entry, because in eontravention of law as applicable to
the condition of the land when made ; the second, whether the selection
of the company ought in any case, to be approved to the deprivation of
his claim under that entry.

1. This grant to the Northern Pacific Railroad Company, as made in
section three, above recited, was like other railroad grants of similar
character, a grant in praesenti, and, undoubtedly, is to be interpreted

Y
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and governed by the now established principles applicable to such dis-
positions of the public domain. If there were nothing else in the act
affecting the question, it would be comparatively easy to determine it.
But a peculiarity in legislation of this character is found in the sixth
-section of the act, in which a provision aunthorized the « general route”
to be fixed, and required lands to be surveyed for forty miles in width
on both sides of the entire line so fixed, and directed that the odd-num-
bered sections granted by the act should not be liable to sale or entry
or pre-emption before or after they were surveyed, except by said com-
pany. In the language of the supreme court, in Buttz ». Northern Pa-
cific . R., (119 U. 8., 71)

The act of Congress not only contemplates the filing by the Company, in the office
of the Commissioner of the General Land Office, of a map showing the definite loca-
tion of the line of its road, and limits the grant to such alternate odd sections as
have not, at that time, been reserved, sold, granted, or otherwise appropriated, and
are free from pre-emption, grant, or other claims or right; but it also contemplates
a preliminary designation of the general route of the road, and the exclusion from
sale, entry, or pre-emption of the adjoining odd sections within forty miles on each
side until the definite location is made.

The facts which have been recited, show beyond all reasonable question
that the privilege given to the company of fixing, first, a line of gen-
eral route, upon the basis of which the odd-numbered sections within
forty-mile limits on either side were to be withdrawn from sale or
entry or pre-emption before and after survey, was fully exercised by
the company in Washington Territory, from the eastern boundary
to the mouth of the Walla Walla river, and thence along the Colum-
bia to the first range line west of the Willamette prineipal meridian,
and thence north to the international boundary, by its filing and the
Department’s approval of its maps of location on the 30th of July,
1870. These maps and the action taken thereon fully met every require-
ment of the statute in that behalf. The company, by resolution fixed
this line as the basis of withdrawal, made its formal request that the
land shounld be withdrawn thereon, the line was plainly and sufficiently
described, the Department accepted it, and applied the statutory con-
sequence by directing the local land officers in Washington Territory to
withdraw the odd-numbered sections along that line as far north as the
town of Steilacoom, first, for a width of twenty miles on either side, and,
later in the same year, within the limit of an additional twenty miles ;
and also by increasing theminimum price of the even-numbered sections
within the same limits to two dollars and fifty cents per acre. Thus
the action of the company and of the Department co-operated to give:
official determination to the fact upon which the statute became appli-
cable, both to withdraw the odd-numbered sections and to double the
minimum price of the even-numbered sections, and both effects were
formally recognized and declared. It ean not be doubted that, had no
other action been taken before the line of the road for construction was
definitely located, this action in regard to the line of the general route:
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of 1870, must have remained continuously operative upon all lands
within the limit of forty miles on either side of the line so established.
So obvious is this, indeed, that from the mounth of the Walla Walla
river, westwardly along the Colambia, that withdrawal remains to
this day obligatory and operative by force of the statute and of that
location. '

It avthority be wanting to so manifest a proposition, it is found in
the following language of the supreme court in the case already re-
ferred to:

The general route may be considered as fixed when its general course and direction
are determined after an actual examivation of the country or from a knowledge of
it, and is designated by a line on a map showing the general features of the adjacent
country and the places through or by which it will pass. The officers of the Land
Office are expected to exercise supervision over the matter so as to require good faith
on the part of the company in designating the general route, and not to accept an
arbitrary and capricious selection of the line irrespective of the charaeter of the coun-
try throngh which the road is to be constructed. When the general route of the road
is thus fixed in good faith, and information thereof given to the Land Department by
filing the map thereof with the Commissioner of the General Land Office, or the Sec-
" retary of thé Interior, the law withdraws from sale or pre-emption the odd sections to

the extent of forty miles on each side. The object of the law in this particular is
‘plain: it is to preserve the land for the company to which, in aid of the construction
of the road it is granted. Although the act does not require the officers of the Land
"Department to give notice to the local land officers of the withdrawal of the odd

sections from sale or pre-emption, it has been the practice of the Department in such
- cases, to formally withdraw them. It cannot be otherwise than the exercise of a
wise precaution by the Department to give such information to the local land officers
as may serve to guide aright those seeking settlements on the public lands ; and thus
prevent settlements and expenditures connected with them which would afterwards
_prove to be useless.

By virtue of that withdrawal the odd-numbered sections within forty
miles of all that poértion of the route iying east of the Columbia remained
for nearly two years, at least segregated from the public domain, and

-all purchasers of the even-numbered sections were required to pay the
double minimuwm price for the land they bought. And the homestead
of Guilford Miller lies outside of the lines of this reservation and is
entirely unaffected by the statute as applied to the line of general
route by the company and the Department,

II. In 1872, the company undertook to exercise a second time, in the
eastern part of Washington Territory, this peculiar privilege of fixing
a general route, and the question is, what effect, in law, is to be given
to this action so far as it affects the claim of Miller.

The new line is entirely distinet and different from the one which had
been located, being so far distant on the eastern boundary of the Ter-
ritory, that even the forty-mile limits do not over-lap. The order of with-
drawal was made by the Acting Commissioner, not by the Secretary,
and can be presumed to have been known to the Secretary only upon
supposition that the marginal postseript upon his letter of transmittal
was observed by that officer, unless by virtue of a general presumption
that all acts of the Commissioner are to be taken to be the acts of the
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Secretary, a presumption not warranted by law. The maps, or plat, of
route were required to be filed with the Commissioner of the General
Land Office, not the Secretary, and his duties are prescribed by law,
though subject to supervision by the Secretary.

I think this withdrawal of the Acting Commissioner must be deemed
invalid; to the extent, at least, that it could not deny to a settler the
right given to him otherwise by the statutes. The power of the Presi-
dent to reserve any portion of the public domain to some authorized
public purpose is undeniable; and it is also well settled that the action
of the head of a Department may be presumed to be the action of the
President when taken according to law, and when it is to be presumed
the President directed it. (Grisar v. McDowell, 6 Wall., 380; Wolsey v.
Qhapman, 101 U. 8., 769; Wolcott ». Des Moines Co., 5 Wall., 633.)

The extent to which the supreme court has gone in its decisions, and
the extent which the reason of the thing supports, appears to be that
the President may, in execution or furtherance of a public purpose
eommitted, generally or specially, by Congress to the Executive to
effectuate, when in his judgment such action is desirable to the accom-
plishment of that purpose and will not infringe any limiting provision of
statute governing the particular case, withdraw or withhold by his order
any portion of the public domain from the operation of the general laws
for its disposition, and devote it to such public use subject to review
by Congress; and also that, in such a case, the order of the Department
or Land Office will be conclusively presumed to have been directed by
him, without proof of the fact and prooably irrespective of it. Thus,
many of the reservations for the care of the Indians have been estab-
lished; and thus are sustained withdrawals of land grants in further-
ance of the construction of railroads, where no legislative direction has
manifested the will of Congress. The principle does not, however,
contemplate an arbitrary or capricious suspepsion of the statutes,
much less the contravention of a particular mandate, expressed or
clearly implied, even by the President’s direct act. But it ought not to
be presumed, and it seems to me it cannot rightfully be, to support
the act of an inferior executive officer, that the President of the United
States directed the withdrawal of public lands beyond the clearly ex-
pressed purpose of a statute or contrary to the clear implication of the
negative force of a statute. Such a presumption cannot be rightfully
imputed to him, whose official oath obliges, and whose highest function
is, to faithfully execute the laws; and if he himself were to make a with
drawal under snch circumstances, its validity would be open at least to
grave question.

In this case, the legislature undertook to direct with explicitness the
condition and extent of the preliminary withdrawal. The legislative
will having been expressed with definiteness, it must be taken to have
been exhaustively expressed, and that direction implies that no other
withdrawal should be made. The force of the act of Congress is as
much negative as affirmative, and equally obligatory in both aspeets.
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Having provided the condition upon which a withdrawal of the public
domain should be operative upon a preliminary general route for the
benefit of this company, without any latitude of authority for any other,
the legislative will must be regarded as exclusive of any other. The
effect of the statute of 1864, when it became operative by the filing and
acceptance of a map fixing the general route, was not to be interrupted
by any official of the government. No provision was made that its
mandate, that the odd sections should “not be liable to sale, or entry,
or pre-emption, except by the said company,” should be terminated as
to the particular lands to which it became applicable, at the will of a
Department officer, and applied to other and entirely different lands.
The duration of that withdrawal was, as the supreme court has said in
the cass referred to, ¢‘until the definite location is made.”

And in addition to this plain inference, are the explicit words of the
statute that— .

The provisions of the act of September, eighteen hundred and forty-one, granting
pre-emption rights and acts amendatory thereof, and of the act entitled * An Act to
secure hownesteads to actual settlers upon the public domain,” approved May twenty,
eighteen hundred and sixty-two, shall be and the same are hereby extended to all
other lands on the line of said road, when surveyed, excepting those hereby granted
to said company.

If the land of Guilford Miller became, or is, in any correct sense,

. on the line of road, these words were made applicable to if, when they
were made applicable at all, by the fixing the line of general route; and
being once applicable, they were not repealable by any action of the
Department. This point will beecome important in another aspect of
the case. _ B

This peeuliar privilege given to this company to lay a line of general
route as a basis for withdrawal of its granted lands, to be followed at
some later time by fixing a line of definite location for the purpose of
construetion, is analogous to a franchise given by a special charter to a
railroad company to locate and build a railroad between designated
points. Of such franchises it has always been held that one location,
definitely fixed, exhausts the franchise, and that a chartered com-

* pany cannotf, after one exercise of such a privilege, again re-locate,

and reconstruct its line. (Pieree on R. R., pp. 254; Mason ». R. R. Co.,

35 Barb., 374; People ete. ». R. R. Co., 45 id. 73; Del. Can. Co. v. R,

R. Co., 9 Paige, 28; State v. Turnpike Co., 10 Conn.)

The same rule has been applied to the franchise given in these acts
of Congress, granting public lands, to definitely fix a line of location. In
the case of Van Wyck ». Knevals (106 U. 8., 366) the supreme court said :

Until the map is filed with the Secretary of the Interior the company is at liberty
to adopt such a route as it may deem best, after an examination of the grant has dis-
closed the feasibility and advantages of different lines. But when a route is adopted
by the company and a map designating it is filed with the Secretary of the Interior
and accepted by that officer, the route is established; ‘it is, in the language of the
act, definitely fixed, and caunnot be the subject of future chasige, so a3 to affect the
grant, except upon legislative consent.

3263—voL 7T——38
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There is nothing in the fixing of the general route to require a differ-
eunt governing principle from the fixing of the final location. The c¢on-
sequences declared by the statute to attach in the one case, as much
attach as in the other; and so soon as the statute has thus become ap-
plicable, its force is unchangeable but by the ereator of it, and there
is an end of the privilege.

If this interpretation of the act of Congress be cerrect, it must fol-
low that the Department, much less the Acting Commissioner of the
General Land Office, could not alter it by any action of its own. In
every just sense, the so-called withdrawal by the Department is only
a notification to the public of the effeet of the aet of Congress itself.
The law was exhaustive; the Department could only act to give appli-
cation to its provisions to the lIand and notice to the world thereof.
And so the supreme court said in the case of this company already re-
ferred to, of the withdrawal made on another portion of the line—

This notification did not add to the force of the act itself, but it gave notice to all
parties seeking to make a pre-emption settlement that lands within certain defined
limits might be appropriated for the road.

This reading of the statute limits the power of the Commissioner as
much in one aspect as the other; he could neither by his order ter-
minate, suspend or alter the vigor of the expressed will of Congress in
respect to what lands were to be withdrawn, or for what period to re-
main so; nor could be Ly his order give any added force to a law
which proprio vigore accomplished independently of, and prior to, his
order, all which could be effected. To hold otherwise would be to.de-
clare that the force of the act of Congress was terminable, or alterable,
with respect to the specific lands to which it related, at the pleasure
of the Commissioner of the General Land Office ; a conclusion for which
neither this act, nor any other statute, furpishes the least found-
ation. He could not restore to the market, rightfully, lands which the
aet of Congress had withdrawn for a period the duration of which ex-
tended Ly clear and necessary implication beyond the time when he
undertook to restore them; and, if he could not restore those lands to
market by his order, contrary to that statute, it is impossible to up-
hold the exercise of an assumed authority, in the face of the plan and
purposes of this act to withdraw again another belt of eighty miles in
width. The law intended that but one snch belt should be withdrawn
before definite loeation should give fixity to the grant. To permit him
to withdraw another is manifestly to recognize an act eontrary to the
purpose of the Congress.

The lands west from Walla Walla to Kalama along the line of the
general route of 1870 cannot be regarded as-having been withdrawn,
by force of the act of Congress, since the date of the establishment of
that line, as has been and still remains the accepted consequence by
the Department and the company of the action then taken unless the
same consequence adhered to the line between the eastern boundary of

v
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the Territory and the mouth of the Walla Walla, equally well fixed at
the same time equally recognized by the Department, and to which the
consequences were by Department declaration equally applied. 1t can-
not be true, under this act, that its force abides as to the lands west of
the Columbia and was .terminated by the action of the Commissioner
as to the Jands east of the Columbia, unless it be true that the Commis-
sioner could suspend or alter a law of Congress.

This interpretation of the statute, as affecting the authority of the
Land Office, results from the application of well-established eanons of
construction, and is arrived at without respect to the argumentum ab
inconvenienti. 1f, however, attention be directed to the serious and
inequitable consequences whbich such a theory so pursued necessarily
involves, it becomes still more impossible to suppose that the Congress
could ever have designed such effects. The projected line of this rail-
road extended from east of the Mississippi river to the Pacific ocean,
leaving open to the company’s choice any route north of the 45th
parallel of latitude. If what was done in the eastern portion of Wash-
ington Territory were legally done, it might have been as well inflicted
upon any portion of that entire expanse of the northwestern country.
A line of general route is fixed by the company, accepted by the Depart-
ment, and the act of Congress declared applicable, so that half of the
public lands are withdrawn from the use of settlers throughout a belt
of eighty 'miles wide, and the other half are to be purchased only at
double minimum price. Such a condition of things remains for years,
the road, meantime, not being constructed; a serious blight upon pro-
gress and settlement is necessarily inflicted; but many, adventurously -
pushing into the new country and expecting the coming of a railroad,
buy lands at the price fixed upon the basis of such an expectation. Is
all this to be rendered worse than vain at the mere option of the com-
pany, with the compliance of the Land Office, and another belt of
eighty miles in width to be again marked with these effects? The Com-
missioner undertakes, indeed, to unloose the withdrawal of the lands
within the first, and to open them to market; but they are necessarily
left charged with the cloud already placed upon them and with the in-
justice arising from the disappointment to those who have paid a double
price in reliance upon a justifiable expectation.

It must be noted, also, that unless the restriction on the power to-
change and re-locate the line of general route be applicable to the first
location, there is no limitation, whatever. If the second location and
withdrawal were authorized, so was the third, or any number.

Instead of this great enterprise proving an inducement to settlement
and a promoter of development, under such a course of action it could
not but be a mighty agent of wrong to individuals and injury to the pub-
lic, retarding instead of accelerating the course of advancing civiliza-
tion. These consequences were a priori so obvious and the privilege
proffered to this company, within its strictest limitations, so extensive
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and unusual, that it must be regarded as having been clearly within
the legislative purpose to confine the exercise of such a privilege strictly
to its boundaries as expressed by the act, with no latitude of authority
in any officer of the government to amplify and enlarge them.

The eonviction of the correctness of the foregoing propositions is so
strong.in my mind that I feel entirely content to rest upon them the
affirmance of the conclusion reached by your office upon other grounds;
it being apparent from the facts stated that, unless the withdrawal of
1872, was valid to forbid the exercise by a settler of the rights given by
the pre-emption and homestead laws upon any public lands otherwise
subject to them, Miller secured by his settlement in 1878, and his resi-
dence thereafter such a right as wonld prevent the selection by the com-
pany, if otherwise valid, from attaching to the quarter section taken by
him. But there are other points involved in this cause which require
discussion ; and if my conclusions in the foregoing particulars be wrong,
T think his rights are still to be supported, and the claim of the com-
pany to seleet this land to be denied, upon other foundation.

III. The Attorney-General, in his opinion of the 14th of March, 1887,
proceeded in entire want of information, so far as the opinion discloses
of the establishment of the line of general route and the withdrawal
thereupon, in the year 1870; and he bases his conclusion upon the as-
sumption that the general route was fixed, and the withdrawal made,
for the first time,in 1872. Thislack of information resulted from the fact
that the decision of your predecessor (Mr. Sparks) from which the ap-
peal was taken, does not in any wise disclose the first location of the
general route which I have discussed; and no information of it was
given to the Attorney-General in the case submitted to him.

It was therefore upon the erroneous assumption that he was deal-
ing with the first and only exercise of the privilege of establishment of
general Toute, that he proceeded in every part of his opinion. He first
discusses the validity of the Land Office withdrawal, and in respect
thereto he says: '

The withdrawal just a@verted to does not rest upon any express statutory provis-
ion requiring it, but upon a general authority in the Liand Department, the existence
of which has been recognized by Coungress (Act of M—arch 27, 1854, chap. 25; Rev.
Stat., sec. 2281) and repeatedly affirmed by the supreme court (Woleott v. Des Moines
Co., 5 Wall. 651; Riley v. Wells, unreported, Dec. Term, 1869; Williams ». Baker, 17
Wall., 144; Wolsey v. Chapman, 101 U. 8., 755 ; See also 8 Opin, 246 ; 16 Opin. &7), and
may now be regarded as too well established to be questioned. 1t appears, moreover,
to be in entire harmony with the provisions of the land grant act, which, as already
intimated, in effect made a corresponding withdrawal, and it accords with the prac
tice of the Land Department in like cases. But the existence of a statutory with-
drawal, including the same lands, which had previously taken effect, may suggest
the inquiry whether the Department withdrawal referred to had any legal efficacy
as such. In other words, did it operate as a withdrawal, when the lands covered
thereby were thus already withdrawn? The answer is, that if the act of the Depart-~
ment was within the competency thereof—and of this there appears to be no room
for doubt—its validity and foree were not affected by the fact that it embraced the
same subject matter and was directed to the same end as the statute. It operateé
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concurrenily with the statute, and the lands may properly be deemed to have been
withdrawn as well by the one as by the other. Alfhough, as remarked by the court
in Buttz ». Northern Pacific R. R. Co., supra, it did not add to the force of the statute
itself in that regard, yet it gave notice to all parties seeking to make a pre-emption
or homestead settlement that lands within certain defined limits might be appropri-
ated for the road, and was ‘‘the exercise of & wise precaution by the Department to
give such information to the local land officers as may serve to gnide aright those
seeking settlements on the public lands, and thus prevent settlements, and expendi-
tures connegted with them, which would afterwards prove to be useless.” Viewed in
the above light, I arrive at the conclusion that the withdrawal of March 30, 1872,
was valid and efficient for the purpose intended.

Inasmuch as the ground upon which I placé the conclusion that the
withdrawal of 1872, was invalid was in no manner considered by the
Attorney-General, there remains no occasion for any argument in dis-
sent from the view taken by him, as above exhibited ; and if the case
turned upon this poing, I shouald long hesitate to arrive at a couclusion
in opposition to so eminent and able an aunthority. I will venture, not-
withstanding, in respect to the theory of independent force in the de-
partmental withdrawal, to direct attention to the langunage of the su-
preme court already quoted ¢n haec verba in respect to this particular
action, that it “did not add to the force of the act itself,” but simply
gave notice of the consequences of the act.

Yet it is so familiar a rule that the opinions of the courts even, are
not to be regarded as declaratory of the law, except as applied to the
particular facts before them, and it is so obvious that the conclusions
before enunciated are in no conflict with this opinion of the Attorney-
General, that I ought to feel, for that reason, at liberty to follow my
own convictions upon the case. But, in addition to that, it ought to be
stated that the Attorneys-General have never looked upon their opinions
-as in any wise obliging the heads of Departments who may have sought
them to follow them contrary to their own independent judgment; and
the difference of opinion implies no want of that respect due to the rec-
ognized learning and official position of that officer. It only implies
obedience to convictions, which if is the duty of the officer, upon whom
action is devolved, to possess before he acts, and the perception of
which depends upon his mind and not another’s.

Said Attorney-General Crittenden to the Secretary of the Interior:

The opinions of the Attorney-Gleneral are merely advisory. * * = I may say
confidently no law has made it binding on you. (5 Opin., 390.)

Said Attorney-General Black (9 Opin., 36) to the Postmaster- Gen-
eral: _

The duty of the Attorney-General is to advise, not to deeide. A thing is not to be
considered as done by the head of a Department merely because the Attorney-Gen-
eral has advised him to do it. You may disregard it if you are sure it is wrong. He
“aids you in forming a judgment on questions of law, but still the judgment is yours,
not his. You are not bound to see with his eyes, but only to use the light which he
furnishes in order fo see the better with your own,

A similar view was expressed by Attorney-General Cushing (7 Opin.,
700); and by Attorney-General Speed, (11 Opin., 470.) And in aceord-
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ance with this doetrine there are many precedents in this Department
of action by the Secretary contrariwise to advice of the Attorney-Gen-
eral,in which he was unable to coneur, These opinions of the Attorneys-
General, these precedents, and the plain reason of the thing, make it
obligatory upon me, although with diffidence and with deference, to
pursue the course of action which I regard to be my duty.

I remark this more particularly because in the next point to be dis-
cussed I find myself more nearly at variance with the other portion of
the opinion referred to.

IV. It has been seen from this statement of the facts, that, when the
line of definite location was made and approved, the Commissioner of
the General Land Office, while assuming to make no withdrawal of the
lands within the indemnity limits, beyond forty and within fifty miles
distant from the live of definite location, yet refrained from revoking
the withdrawal of so much of the indemnity limits as happened to fall
within the withdrawal made in 1872, upon the basis of the second es-
tablishment of a general route; and the Attorney-General, in the
opinion referred to, used the following language upon the validity and
effect of such continuance in reservation by the order of November 17,
1880, viz. :

That withdrawal, when ordered, embraced only the odd sections within the forty
mile limits; bhut part of these lands having subsequently fallen within the indemnity
limits, the poinf now is whether thereafter such part still continues in reservation.
Upon this 1 hold the affirmative ; being of opinion that when public lands have once
been withdrawn from private appropriation under the general land laws by compe-
tent authority, they do not again become subject to such appropriation until restored
to entry by like authority. This is understood to De a settled rule of the land-law
systen, and is (as well as the executive power of withdrawal) recognized by Congress
(see section 1 of the act of April 21, 1876, chap. 72).

The result to which the foregoing leads is, that at the date of the order of Novem-
ber 17, 1880, the tract in question was still subject to the withdrawal referred to.
That order, indeed, assumes the continuation of such withdrawal as regards lands
that fell out of the forty mile limits as above, in formally restoring to entry some of
these lands while continuing the withdrawal as to others. So far as appears no res-
toration of the said tract took place then or thereafter up to the time of its selection
by the company.

Such tract being thus in a state of reservation during the period which intervened
between the filing of the plat of definite location and the selection by the company, it
was nob during that period (nor was it prior thereto from the filing of the map of gen-
eral route) open to homestead settlement, and therefore no rights thereto adverse to
the claim of the company were acquired by Miller by his alleged settlement.

I remark that in some of the papers submitted the order of November 17, 1880, is
dealt with as if it originated a new withdrawal, and the question is mueh discussed
whether it was competent to the Land Department to withdraw from pre-emption or
homestead settlement lands lying within the indemnity limits of the grant, after those
limits had become established by the filing of the plat of definite location of the road.

In denial of the authority of the Department to withdraw in such a case, it is urged
that the provision in the 6th section of the act, extending the pre-emption and home-
stead laws *‘to all other lands on the line of said road, when surveyed, excepting the
lands hereby granted to said company,” in effect prohibited a withdrawal of any lands
within the indemnity limits.
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Assuming that its terms comprehend all lands within such limibs, I do not under-
stand the provisions referred fo as having that effect. It does nothing more than
declare what was already enacted by general laws., By these laws all unappropri-
ated public lands, surveyed or unsurveyed, were thrown open to pre-emption and
settlement, and all such lands, when surveyed, were thrown open to homestead set-
tlement, before the passage of the land-grant aet. The provision of the latter pro-
duced no modification of the previous law as regards the lands mentioned, nor did it
place any restriction upon the exercise of the executive power of withdrawal thereto-
fore existing.

After the indemnity limits were fixed by definite location of the road, a right of
" selecting ““lieu lands” within such limits, ander the direction of the Secretary of the

Interior, accrued to the company under the 3d seetion of the act; and it would seem
to be within the general power just menbioned, and also within the discretionary
authority speeially econferred upoun the Secretary of the Interior by that seetion, to
place in reservation those lands to which the right of selsetion is limited, fur the
purpose of adjusting the grant and effectuating its objects.

This view assumes, apparently, that the lands within the indemnity
limits, as fixed by the definite location of the road, are not to be re-
garded as withdrawn by any force of the statute itself independently
~of departmental action, and also that, but for a concurrent departmental
withdrawal of the lands, within forty miles of the general route, lands .
which by foree of the statute stood withdrawn as being within the pre-
seribed distance of the general route, would not after the definite loca-
tion of the road remain withdrawn, unless they then fall within the
granted limits. It other words, it appears to proceed upon the theory
that, upon the definite location of the line of the road, the lands granted
immediately vested in the grantee so that no withdrawal of them was
longer necessary; and that the preliminary withdrawal made by the
statute instantly ceased its operation upon the definite location of the
road, so that the grant became definite. This theory of the statute ap-
pears to me to be correct. It corresponds with what the supreme court
said of it as already quoted. The withdrawal upon the line of general
route enacted in the sixth section must have some period of termina-
tion, and it plainly was designed by Congress that it should be oper-
ative only to secure the lands granted, and proceeds upon the supposi-
tion that the general route would probably be in the end finally accepted,
substantially, as the definite location. The declaration of the sixth
section is not that all the lands in odd-numbered sections within forty
miles of the entire line of the general route shall be withdrawn ; but the
declaration is that ¢ the odd sections of land hereby granted shall not be
liable to sale,” ete. Thus, the meaning of the aet appears to be that the
provisional line of general route should, in the first place, be taken as
the line upon which the grant was made, and, during the period while
no other line was fixed than such line of general route, the lands in the
odd-numbered sections within forty miles should be taken as the granted
lands, and, therefore, they are declared by the statute to be the *hereby
granted” lands ; but, when this line should come upon maturer con-
sideration to be * definitely fixed” the grant should shift accordingly
and the lands **hereby granted” would then be such as should be found
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within the odd-numbered sections of forty miles on either side. Thus,
no withdrawal, by force of the act, conld continue after definite location,
since no withdrawal, properly speaking, was otherwise made than as
the lands upon either side of the general ronte were, provisionally, as-
~sumed to be the granted lands. It would seem, therefore, necessarily
to follow that the assumption of the Attorney-General’s opinion in re-
spect to the proper inlerpretation of the act in this particular, is beyond
criticism. It follows from this, as he assumes, that unless there were a
departmental withdrawal of lands within the indemnity limnits, they
remain open to settlement, not being withdrawn by the act.

The consequence which he derives fails, as a matter of course, if the
departmental withdrawal were invalid and ineffectnal for the reasons
which I have previously discussed.

But I find it difficult to accept his conclusion, even if it be assumed
that the withdrawal upon the line of general route of 1872, must be re-
garded as within the anthority of the granting act, and that the change
of the line of general route from the one established in 1870, to that of
1872, must be regarded as legally fixed and that the act became applica-
ble thereto so as to cause a withdrawal to follow accordingly. Iam un-
‘willing to accept the conclusion that there was any force whatever, in-
dependently of the statute, in the order of the Acting Commissioner of
the 30th of March, 1872; or that, properly construed, it was designed
to mean any more than a direction to the local officers to comply with
the granting act. I have drawn particular attention to the language
of the act to show that it did not,in terms, withdraw the lands from
sale or location but it declared the lands ‘ hereby granted” not to be
liable to sale. Proceeding upon the assumption that the grant was de-
fined by the line of general route, the lands were not salable because
they had been, after that line was fixed, conditionally granted, and be-
cause that line of general route was to be taken provisionally as being -
the same as that authorized to be definitely located under section three
of the act. The term ¢ withdraw?”, therefore, is not accurate, and is
misleading because it is otherwise employed in the usage of the Land
Office, and then means to withhold from sale lands of the United States
which would otherwise remain salable. And it is for this reason, I sup-
pose, that the supreme court used the language already referred to in
which this letter of the Acting Commissioner is denominated a “notifi-
cation” and it is said that it did not add to the force of the act itself..

In my opinion, and it is with great deference that I present it, the
granting act not only did not authorize a withdrawal of lands in the in-
demnity limits, but forbade it. The difference between lands in the
granted limits, and lands in indemnity limits, and between the time and
manuer in which the title of the United States changes to and vests in
the grantee, accordingly as lands are within one or the other of these .
limits, has been clearly defined by the supreme court and it is sufficient
to state the well settled rules upon this subject.
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As to the lands in the primary, or granted, limits:

The title to the alternate sections to be taken within the limit, when all the odd
sections are granted, becomes fixed, ascertained and perfected in each case by this
location of the line of road, aud in case, of each road, the title relates back to the act
of Congress. (8t. Paul R. R. ». Winona R. R., 112, U. 8.,726; Mo., Kans. & Tex. R.
R. Co. v. Xans, Pac. R, R. Co., 97 U. 8., 491, 501 Van Wyck 2. Knevals, 106 U, 8.,
360; Cedar Rapids Co. v. Herring, 110 U. 8., 27; Grinnell v. R. R. Co.,, 103 U. 8., 739.)

As to indemnity limits: : ‘

The time when the right to lands becomes vested, which are fo be selected within
given limits under these land grants, whether the selection is in lieu of lands deficient
within the primary limits of the grant, or of lands which for other reasons are to be
selected within certain secondary limits, is different in regard to those that are ascer-
tained within the primary limits by the location of the line of the'road. In Ryan v.
Railroad Co., 99 U. 8., 382, this court speaking of a contest for lands of this class,
said : ¢ It was within the secondary or indemnity territory where that deficiency
was to be supplied. The railroad company had not and could not have any claim to
it until specially selected, as it was for that purpose;” and the reason given for this
is that ¢ when the road was located and maps were made the right of the company
to the odd sections first named became fixed and absolute. With respeet to the, lieu
lands, as they are called, the right was only a float, and attached to no specified
tracts until the selection was actually made in the manner prescribed.”

The same ides is suggested, though not positively affirmed, in the case of Grinnell
». Railroad Co., 103 U. 8., 739.

In the case of the C‘edar Rapids Railroad Co. ». Herring, 110 U. 8., 27, this prin-
ciple became the foundation, after much consideration, of the judgment of the court
rendered at the last term. And the same principle is announced at this term in the
case of the Kansas Pacific Railroad Co 2. Atchison, Topeka & Santa Fé Co., ante, 414,

The reason of this is that, as no vested right ean attach to the lands in plaee—the
odd-numbered sections within six miles of each side of the road—until these sections
are ascertained and identified by a legal location of the line of theroad, so in regard
to the lands to be selected within a still larger limit, their identificacion cannot be
known until the selection is made. It may be a long time after the line of the road
is located before it is ascertained how many sections, or parts of sections, within the
primary limits have been lost by sale or pre-emption. It may be still Jonger before
aselection is made to supply this loss.

The consequence of this difference is, that until a valid selection by
the grantee is made from the lands within the indewnity limits, they
are entirely open to disposition by the United States or to appropria-
tion under the laws of the United States for the disposition of the pub-
lic lands. There is nothing to the line bounding the indemnity limits

.to distinguish lands within it from any other public lands; the only
purpose of that being to place a boundary upon the right of selection
in the grantee to make:good losses sustained within granted limits.
This effect has been most explieitly declared Ly the supreme court in
the case of the Kansas Pacific Railroad Company ». The Atchison, To-
peka, and Santa Fé Railroad Company (112, U. 8., 414) and in other
cases. In that case, the court said of an order of the Commissioner of
the General Land Office similar to this, so far as applicable to indem-
nity limits:

The order of withdrawal of lands along the probable lines of the defendant’s road
made on the 19th of March, 1863, by the Commiissioner of the General Land Office,
affected no rights which without it would have been acquired to the land nor in any
respect controlled the subsequent grant.
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It also said of the indemnity limits under discussion there:

For what was tbus excepted from the granted limits other lands were to be se-
lected from adjacent lands, if any then remained, to which no other valid claims had orig-
inated. But what unappropriated lands would thus be found and selected could not
be known before actual selection. A right to select them within certain limits, in
case of deficiency within the ten-mile limit, was alone conferred, not a right to any
specific Jand or lands capable of identification by any principles of law or rules of
measurement. Neither locality nor quantity is given from which such lands counld
Ve ascertained, If, therefore, when such selection was to be made, the lands from
which the deficiency was to be supplied, had been appropriated by Congress to other
purposes, the right of selection became a barren right, for until selection was made
the title remained in the government, subjeect to its disposal at its pleasure.

It was in view of this difference and its consequences that the lan-
guage of the granting act was employed by Congress, by which it was
explicitly provided that the provisions of the pre-emption and liome-
stead laws ¢ shall be, and the same are hereby extended to all other
lands on the line of said road, when surveyed, excepting those hereby
granted to said company.” If lands within the indemnity limits are
to be regarded as “on the line of said road.” this declaration appears
to me prohibitory of any withdrawal, for the benefit of this road. It
might be that such lands could be withdrawn for some other public
purpose, within executive authority to provide for, such, for example,
a§ to constitute a reservation for Indians. But this language was in-
trodueed into the same section which declared the granted lands nof to
be liable to sale, ete., and, immediately following that declaration, and
in the same sentence, so as obviously to mark the legislative intent to
make clearly distinguishable the lands beyond the granted limits as
being liable to disposition under those laws. Having so explicitly de-
clared, it was not necessary to add a prohibition upon executive officers
against withdrawal for the benefit of the road. If gave to any person
entitled under the pre-emption or homestead laws to take any such
lands, the absolute right to aequire any proper quantity thereof, in
accordance therewith ; and this right an executive officer could not de-
prive the settler of. The act as much makes that kis right, asit makes
it the right of the company to take the others.

I eannot be satisfied with the idea that this language was so intro-
duced in immediate qualification of and distinction upon the words ren-
dering lands in the granted limits  not liable to sale or entry,” for the
mere purpose of declaring *‘ what was already enacted by general laws,”
The general laws applied without this declaration, and they applied
more extensively than this would apply them, since by the general laws
entries of other kinds might, if conditions concurred, be also made.
The aim of this language was, as I am forced to read it, towards the
availability to settlement of all lands not granted. It was a vast grant,
and even as so limited, a threatening shadow to fall on the settlement
of the Northwest. Well might Congress say, ¢ the lands granted you
shall have, but you shall tie up no more from the actual settler to the
prevention of development.”
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It may be claimed that the words, ¢ all other lands ou the line of said
road,” do not embrace lands within the indemnity limits. That con-
struetion would seem still more to deny the Commissioner’s power to
withdraw them ; since it cannot be supposed Congress intended him to
withdraw lands not on the line of the road. But the phrase immediately
after employed in the section— the reserved alternate sections "—when
speaking of the lands to which the double minimum price must be at-
tached, seems to indicate cleariy that Congress had, in the use of the
former, a more comprehensive meaning than simply to include by it the
lands of the even-numbered sections within the granted limits.

The supreme court appears to have fairly set this question at rest in
the case of The United States ». Burlington, ete., R. R. Co.,93 1. 8., 339,
where it is said of the similar point raised in respect to the line then
under eonsideration : ,

And the land was taken along such line in the sense of the statute, when taken
along the general direction or course of the road within lines perpendicular to it ab
each end. The same terras are used in the grant to the Union Pacifie Company, in
which the lateral limit is twenty miles ; and if a section at that distance from the road
can Dbe said to be along its line, it is difficult to give any other meaning than this to
the langnage. They certainly do not require the land to be contiguouns to the road;
and if not eontiguous, it is not easy to say at what distance the land to be selected
would cease to be along its line.

The general rule alluded to in the opinion that lands once properly
withdrawn by executive order remain so until restored to market by
like order or by statute is not questioned. But every such general
rule yields to the will of the legislature in a particular case; and the
considerations presented are designed to show the grounds of my opin-
ion that the legislation is in this case particular and exhaustive, '

Inasmuch, however, as I cannot regard the origiunal order of with-
drawal in 1872 as obligatory to deny Miller’s rights for the other rea-
sons given, it is unnecessary further to press the argument that when
his land fell within the indemnity limits of the road it was open to his
appropriation under the homestead Iaw, until selected by the company.

V. In the view I have taken, it may not be necessary now to dispose
of the claim of the company to select this land, other than to say it has
been validly entered under the homestead law by Miller, and any right
it may have must be subject to his right to make final proof.

Yet I think it proper to draw your attention to the manner in which
_this claim of selection has been made. And, first, 1 think it should be
observed that a mere claim of selection, not based upon such founda-
tion as the law and the regulations of the Department require, cannot
give a right; the selection must be one which is both well-founded in
the necessity for it and the manner of making it, and, therefore, one
within the direction and approval of the Secretary of the Interior. In
this case, the original selection list gave no indication of the basis upon
which a right of selection of this tract could be claimed. It proceeded
upon the assumption that the conﬁp‘cmy might ¢ select ” as many lands
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as it saw fit, and make proof of its losses afterwards. This practice
was, indeed, permitted for some time in the General Land Office, and
thus it has happened that some railroad companies have selected, in
lieu of lost lands, and procured certification of, lands much in excess in
acreage of their losses for which the selections were admissible. It was
also specially allowed in the case of this company. But it was so al-
lowed only upon condition that the basis was subsequently to be sup-
plied, and no selection was valid until approved after such basis should
be determined. It was thus only a question of the order of procedure.

This practice was of doubtful validity, at least to give a right from
date of first selection, and was changed some time since, by depart-
mental regulation. The act is explicit that, whenever, prior to the defi-
nite location of the line,

Any of said sections or parts of seetions shall have been granted, sold, reserved,
occupied by homesitead settlers, or pre-empted, or otherwise disposed of, other lands
shall be selected by said Company i+ liew thereof, under the direction of the Secretary
of Interior, ete., ete.

Manifestly it was necessary to point out the section, or the part of a
section, which had thus been lost to the grant, and the manner of its
loss, in order to authorize the taking of another tract of land in place
of it. The Department ought, before approval of a selection, first to
determine whether the land lost to the grant was so previously appro-
priated as to furnish the basis of a selection, and it ought to be partie-
unlarly shown for what specifie lands lost, specific selections were made.
Until these facts appear, the company has not established the right to
appropriate from the body of lands open to its choice, but is confined
to those specifically granted. '

In accordance with this rule, my predecessor (Mr. Lamar) on the 4th
of August, 1885, approved a circular from your office to the local officers,
in which they were directed as follows:

Before admitting railroad indemnity selections in any case, you will require pre-
liminary lists to be filed specifying the particular deficiencies for which indemnity is
claimed. * * * Where indemnity selections have heretofore been made without
specification of losses, you will require the companies to designate the deficiencies
for which such indemnity is to be applied before further selections are allowed.

It was in obedience to the last clanse that this company filed on the
25th of October, 1887, the list of particular deficiencies npon which the
claim of selections in list number two before mentioned, was based.
That list excellently illustrates the necessity for the rule mentioned.
Since 1883, the claim of this company to take the 53,000 acres in list
number two has remained a eloud upon all the lands embraced within
it. Yet when called upon to specify particular lands lost trom the
granted limits, for which such a right of selection can exist, only 4,011
acres are shown, except by claiming indemnity for about 55,000 acres
of lands, for the most part not particularly defined, lying within the
Yakima Indian Reservation. Buat that Indian reservation lies about
two hundred miles south-westerly from the land of Miller; no-th of, and
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opposite to, that portion of the main line along the Columbia river,
embraced in the map of general route of 1870. Those lands stand
vet only as provisionally granted, the line of road has not yet been defi.
nitely located, and no construction, whatever, has been begun upon it.
The eompany may, perhaps, in the exercise of the right of definite lo-
cation, so change the main line of its road that the Yakima Indian res-
ervation shall not be within the granted limits of the main line. In
order to do this, it would not be necessary to.make so radical a depart-
ure as was made from that line by the definite loeation east of the Co-
lambia river. DBut, discarding that supposition, no absolute right to
granted lands exists, and no right of selection for lands lost from the
granted lands can possibly arise, until the line of definite location is
made. It is unnecessary to elaborate so clear a proposition.

The larger part of the lands of the Yakima reservation are within
the forty mile limits of the main line general route, and so far the fore-
going observations are sufficient to exclude them as a basis of selection,
They are also, it is true, within forty miles of the amended branch line
of 1879. It may, perhaps, be sometime claimed that selections can be
made from the indemnity limits of the main line for deficiencies in the
granted limits of the branch line. This claim does not now appear to
be necessarily involved, as these lists are made, and will not, therefore,
be discussed, it being sufficient now to say that, at least, it appears to
me sound discretion would deny approval of such selections, if the right
exist at all, until the indemnity limits of the branch line are shown to
be exhausted

Bt the final and governing answer to this elaim of a basis for selec-
tion for lands embraced within the Indian Reservation has been fur-
nished by the supreme court in the case of Buttz against this company,
supra, in which it has been explicitly adjudged that such lands passed-
by the grant to the company, in fee, subject to the Indian right of occu-
pancy which the government will at its pleasure extinguish. The
tracts listed in October, 1887, as lost to the grant because lying within
the Yakima Reservation, in fact passed to the company by the grant,
aud afford no basis of claim to select others in lien thereof.

The entire extent, then, to which a right of selection can now be ac«
corded to this company, upon the basis upon which they have claimed
it in this list, is to indemnify the loss of about 4,011 acres. If the lands
whieh they have chosen to select in this list number two, be applied in
the order in which they hiave named them for selection, to this deficiency,
the entire right is satistied by the lands in the first fifty or sixty tracts
designated ; while the land of Goilford Miller is, as has been stated, :
the one hundred and forty-ninth tract claimed. There does not appear,
therefore, from any showing yet made by the company, that it has any
right, whatever, to claim this land because of anything lost from the
granted limits ; nor has it, to this tlme, made any such claim, other than
in this list number two.
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Meantime, whatever may have been the validity of the order of with-
drawal, it was revoked on the 15th of August last. If I were bound to
regard Miller’s homestead entry as irregular, because in conflict with
the subsisting withdrawal at the time it was made, yet, inasmuch as
that withdrawal has entirely ceased, and no objection remains in any
right of the company, or otherwise, so far as known to the Department,
to his taking this land, and, inasmuch as his settlement and long resi-
dence (assuming his claims in respect thereto will be established by
final proofs) entitle him to equitable cousideration, it would appear to
be not an improper exercise of discretion to now direct the allowance of
his application for a homestead entry.

I do not, however, for the reasons already so elaborately given, find
myself under any necessity to sustain his claim upon any tender prin-
ciples of merely equitable nature. He stands, in my judgment, npon a
solid legal foundation in his claim upon the government to the recogni-
tion of his rights as a homesteader, and his entry should remain intact.

Your decision to this effect is affirmed. '

PRACTICE—PRE-EMPTION CONTEST,
BROWER v. SPRAGUE.

Only in exceptional cases should coutests be allowed against pre-emption claims be-
fore offer to make final proof.

Tirst Assistant Secretary Muldrow to Commissioner Stockslager, August
2, 1888.

This is an appeal from your office decision of Febraary 8, 1877, affirm-
ing the refusal of the local officers to allow the confest of said Brower
against the pre-emption declaratory statement of Emnma Sprague for
SW. 1, Sec. 24, T. 1 N, R. 44 W., Denver land district, Colorado.

Brower first presented his affidavit for cont est June 29, 1886, but for
irregularity of affidavit the local officers rejec ted the said application.
On August 30, 1886, the same was amended and refiled and again re-
Jjected.

On October 5, 1886, Sprague. presented final proof which was rejected
by the local officers, and from which Sprague appealed, and on January
5, 1887, she formally withdrew her appeal and signified her desire to
abide by the decision of the local officers. .

In view of this action of Sprague your office by said letter of Febru-
ary 8, 1887, dismissed her application to enter and also Brower’s appli-
cation to contest Sprague’s right to pre-empt. You did not, however,
pass upon the issues presented by Brower’s appeal, viz: was the refusal
to allow Brower to contest, solely upon the ground that his affidavit
was sworn to before the register of the land office at McCook, Nebraska,
in accordance with law,
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In view of the conclusion I have reached in this case upon another
ground, it is not necessary to decide whether or not a register of a local
land office has authority to administer oaths in connection with the
entry or purchase of any tract of public lands even though said lands
are outside of his local district.

The local office properly refused to entertain bis affidavit of contest,
as said Brower was undertaking to contest a mere declaratory state-
ment. '

Contests against pre-emption claims unless in exceptional cases should
not be permitted before offer to make final proof. Bailey ». Townsend
(6 L. D., 176); Percival . Doheney (4 L. D., 134).

Therefore as Sprague has withdrawn her appeal from your said de-
cision and no right claimed by her is to be decided in this action and as
the attempt of Brower to inaugurate a coutest was prematurely brought,
your said office decision is affirmed.

PRE-EMPTION FINAL PROOF—RESIDENCE.
Lizzie B. LARKIN.

Evidence showing a sufficient period of residence warrants the conclusion that the
land was taleen for 2 permanent home, where it does not appear that the settler
had any other home, and nothing in the character of the improvements on the
land is inconsistent with the claim of an actual home thereon.

First Assistant Secretary Muldrow to Commissioner Stockslager, August
2. 1883.

This is an appeal from your office deecision of February 11, 1887, hold-
ing for cancellation claimant’s pre-emption cash entry for the SW. %
NW. 1, W. 4§ SW. £, and SE. £ 8W. 1, Sec. 22, T. 152, N,, R. 62 W.,
Grand Forks district Dakota, for the reason that the improvements
made are insufficient to establish the fact that the land was taken for a
home.

The evidence shows that the improvements consisted of a house six
by eight feet, well and twelve acres of breaking, valued at $125.

The claimant filed declaratory statement March 18, 1884, and alleged
settlement July 1, 1882. The township plat was filed March 17, 1884,

The proof shows she was a single woman and that she did not become
- twenty-one years of age until May 16, 1884, but that when she made
said filing she was not aware that it was necessary for her to be twenty-
one years of agein order to make filing on public lands: She further
swears that she made said filing in good faith and without intention to
prevent other qualified settlers from settling thereon. On October 14,
1886, herfinal proof was rejected by the local officers for the reason * that
at the time of filing she was not twenty-one,” which decision was re-
versed by your office, on her appeal, on the ground that, ¢ under the
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present practice of this office, a filing made by a party before attaining
his majority, may stand in satisfaction of his pre-emption rights, pro-
vided no valid claim intervenes prior to the date of the removal of his
disqualification,” and the proof was returned for the further consider-
ation of the local officers, with the suggestion that, ¢ It may be remarked
that the improvements are not, it would seem, of a sufficiently substan-
tial character to lead to the conclusion that the land is taken for a per-
manent home.”

Upon this suggestion and without further proof the local officers re-
jected claimant’s proof for the reason above given and by your said
office letter of February 11, 1887, you affirmed their decision.

The witness Avery, whose affidavit was filed in the final proof, tes-
tified on cross-examination ; that he had lived near the said land from
May 1834, that claimant had resided thereon most of the time from that
- date until April 1, 1886, after which date she had lived there all the
time without interruption. ¢ I have been on herclaim and at her house
many times. Her house is in plain view from mine, I know positively
that she has resided there as 1 have stated and has improved and cul-
tivated the land as stated. Claimant is obliged to support herself by
her labor.”

The other witness, George Hipple, on cross-examination corroborated
this in every particular.

The improvements mentioned in final proof affidavits are frame house
six by eight feet, and twelve acres broken.

The question of the age of claimant at date of filing being decided
by your said office letter of December 30, 1886, it only remains to re-
view the latter decision, viz : * that the improvements made are insuffi-
cient to establish the fact that the land was taken for a home.”

In West ». Owen, (4 L. D., 412,) it is held that

In order for an individual to establish residence on atract of public land as re-
quired under the homestead law, it is necessary that there be a combination of act
and intent upon his part, the act of occupying and living upon said traet and the
intention of making the same his home to the exclusion of ahome elsewhere.

Upon reading the case it will be observed that the entryman had
never established his home upon said land at all, but that he lived
most of the time with his family in Marion, Iowa, and only made occa-
sional visits to the land which was occupied by his tenant.

In Elliott . Lee (4 L. D., 301), the entryman had never established
a residence, but had merely stayed all night once in ashanty erected on
the land by some prior settler, and that six months from the date of
his homestead entry, aud hired ten acres of breaking done. In this case
it was held that the evidence did not show that the entryman had
established a residence on the land.

In the Van Ostrum case (6 L. D., 23), the entryman’s family occupied
another home between one-fourth and half a mile from the land claimed
and never removed to the alleged homestead at all.
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In case of Luln Marshall (6 L. D., 258), it was held that a continuous
presence of two months only, with ereetion of & house and six acres of
breaking not cultivated to erops was sufficient, it being shown that sub-
sequent absence was on account of illness. ¢

In Van Gordon ». Ems, (6 L. D., 422) it was held a claim of residence
was not consistent with the substantial maintenance of a home else-
where, the evidence showing that the pre-emptor had another home in
the immediate neighborhood in which he resided with his family most
of the time, ‘ '

In case of F. H. Sellmeyer (6 L. D., 792), this office said, “A person
can not have the bona fide intent to make a home on two different
tracts at the same time.”

In each of these cases the decision of this Department was based
upon the fact that the evidence in the case showed a real home at some
other place or other facts incompatible with the conclusion that claim-
ant had established an actnal home upon the land claimed.

Under the evidence in this case I cannot concur in your decision,
there being no showing or indication that elaimant had any other home,
or that anything in the character of her improvements was inconsistent
with its being her actual home, more especially as the evidence shows
her continual personal presence for more than six months, and most of
the time for more than four years, which -is of itself evidence of per-
manency at least during that.length of time.

Your decision is, therefore, reversed.,

PRACTICE—-DISMISSAL~INTERVENING CONTEST.
RouscH ET AL. v. FORSYTH.

" The wrongful dismissal of a pending contest in the local office, and the intervention
of a second contest, will not defeat rights asserted under the first, when said dis-
missal was not brought about through any fault of the first contestant.

Flirst Assistant Secretary y Muldrow to Commissioner Stoclcslager, August
2, 1888,

This case comes before me on appeal by contestant Henry Davies
from your office decision of August 31, 1886, and from your office letter
of November 12, 1886, refusing a reconsideration of your said decision.-
" It appears from the record that on December 11, 1885, Peter J.
Rouseh filed his contest affidavit against the homestead entry of Ed-
ward Forsyth, involving NW. £, Sec. 33, T. 118 N., R. 72 W., made
April 7, 1884 at Huron, Dakota land office, alleging that said home-
stead claimant had notresided upon the tract for more than six months.

March 3, 1886, was fixed for hearing but neither party appeared and
contest was dismissed by the local officers.

On the same day, and after the dismissal of said contest, Henry Da-
vies filed a contest against the said homestead entry.

3263—vor T——9
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March 5, 1886, counsel for Rousch filed a motion for re-instatement of
his contest, which was sustained and time for hearing was extended for
sixty days. On April 12, 1836, Rousch filed a motion for continuance
which was sustained and Jure 4, 1886, fixed for hearing.

May 4, 1886, Davies filed a motion to reconsider the re-instating of
Rousch’s contest, and on May 8th said wmotion was sustained and
Rousch’s contest again dismissed. ?

From this decision Rousch appealed to the Commissioner of the Gen-
eral Land Office, and upon this appeal your office by said letter of Au-
gust 31, 1886, reversed the said decision of the local officers and re-in-
stated the Rousch contest, deciding further that the ¢ Davies contest
may remain on file subject to the final determination of Rousch’s con-
test.” )

By your letter of November 12, 1886, you overrule the motion of
counsel for Davies to reconsider your said office decision and Davies
appeals. 7

The question at issue is whether or not Davies became, as a matter
of law, first contestant upon the dismissal of the Rousch contest on
March 3, 1386, and whether by such dismissal his rights as contestant
became superior to the rights of Rousch.

It appears from the evidence that no attempt had been made to have
the notice of contest served on Forsyth at the date set for the hearing,
viz: March 3, 1836, for the reason, that a defect was discovered in the
jurat of the notary public to the affidavit of contest, and the elerk
of the local office who had charge of contest mattters agreed with
Rousch’s attorney that notice should not issue until after said defect
was cured, that he destroyed the notice written up but failed to erase
the entry on the records of the office showing that notice had issued;
that such defect in the jurat was cured within thirty days, but the local
officers failed to issue notice fixing time for hearing of contest and un-
dertook to hear the same on the day originally set therefor, viz : March
3; and it does not appear that either Rousch or his attorney, was in-
formed of the time for such hearing.

It will be observed that this is not a case of defective notice, but of
no notice at all.

Counsel for appellant bases his claim on the alleged fact that he filed
his contest upon a statement made to him by the local officers that
Rouscl’s contest having been that day dismissed, there was no other
contest pending for said land. This would doubtless be true had
Rousch’s contest been rightfully dismissed, but the said dismissal hav-
ing been found to be wrongful and Rousch not having been shown
guilty of any laches which brought about the same, he must be placed
in statw quo, and his rights cannot be prejudiced by such wrongful
dismissal.

Counsel for appellant rely upon Mangin 2. Donovan (3 L. D., 563), as
¢ gstablishing the practice, that if a contestant fails to- appear at the
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. hearing he loses all rights under his contest if another contestant has
. intervened.”

While this may bé the rule of practice in the abstract it is not appli-
cable to this case, for the reason that Mangin, the contestant (supra),
had due notice but failed to appeal because *a land agent told him it
was not necessary.”

+ I can see no sufficient ground for disturbing your said decision, which
. is accordingly affirmed.

RAILROAD GRANT CONFLICTING SETTLEMENT CLAIMS.
NoRTHERN Pac. R. R. Co. v. EvANS.

The failure to file a declaratory statement will not defeab a settlement right as
againsh the United States, and the land covered thereby will be excepted from
“the operation of a withdrawal for-the benefit of a rallroad company attaching
after the inception of such settlement right,

A claim; resting on settlement, improvement, and occupancy, existing when the
withdrawal on general route took effect, serves to except the land covered
thereby from the operation of such withdrawal.

Secretary Vilas to Commissioner Stockslager, August 4, 1888,

The Northern Pacific Railroad Company appeals from your office
decision dated December 11, 1886, holding that the S. % SW. 1, the
SW. £ SE. £, and the NE. } SW. £, Sec. 21, T. 6 N., R. 36 E., La Grande,
Oregon, were excepted from the grant to said company, of July 2, 1864
(13 Stat., 365).

The tracts in question are within the forty mile limits of the statutory
withdrawal for the benefit of said company, on map of general route of
its road, filed August 13, 1870. ’

No map of definite location of said road, opposite to this land, has, as
yet, been filed, nor has that part of the road been constructed.

On November 12, 1885, the defendant, Thomas J. Evans, made apph- -
" cation to file pre-emption declaratory statement for the land in contro-
versy, accompanied by the affidavits of himself and two corroborating
witnesses, alleging that the said tracts were covered by a settlement
" claim prior to and on the 13th day of August, 1870, which excepted
them from the operation of the statutory withdrawal which took eﬂ'ect
oun that day. .

The company being notified of said application, appeared by counsel
and filed its objection to the allowance thereof, and thereupon the local
officers ordered a hearing to determine the rights of the respective par-
ties litigant.

The hearing was acoordmwlv had, and upon the testimony taken the
local officers found for the claimant, Evans, holding that the land in
dispute was not included in the said withdrawal for the benefit of the
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company. On appeal from this finding your office affirmed the same
and rejected the company’s claim to the land.

- The testimony in the ease shows that one Stephen Cottichu settled
on the land in the year 1862, and made valuable improvements thereon.
He built a log house, dug a well fenced about one hundred acres and
broke thirty-five or forty acres. In the year 1865 he sold hisimprove-
ments and possessory right to one Alfred Evans, the father of defendant,
and present claimant, who, it appears, occupied, claimed and improved
the said Iand until the year 1863, when he sold the improvements then
existing thereon, together with his possessory right, to his said son, the
defendant.

The defendant settled upon the land in October, 1868, and remained
in possession of, and occupied, cultivated and improved the same, from
that time up to the date of the hearing.

It is further shown that defendant’s improvements on the land were
worth, on Augast 13, 1870, about $800, and at date of hearing, by rea-
son of the additions made thereto in the meantime, such improvements
were worth about $1500.  Defendant swears that he settled on the land
with the intention of claiming the same under the pre-emption law, and
it is shown that he applied to file therefor in the spring of 1871, but his
application was then rejected by the local officers, because of the sap-
posed effect of said withdrawalof Angust 13,1870. He erected a dwell-
ing on the land wn the spring of 1833, and appears to have established
his residence therein soon thereafter, and from that time to date of
hearing, he resided on the land, together with his family, consisting of
a wife and five children, coub1nuous13 He is also shown to have been
a qualified pre-emptor in all respects.

The sole question presented for determination in this case, is whether
the land in question was, at the date of said withdrawal for the benefit
of the company, August 13, 1870, iree from a pre-emption or other
claim? Ifit was free from such a claim at that date, it comes within
the operation of such withdrawal; if not, the withdrawal did not effect it.

Now, while Evans had no pre-emption eclaim of record at the date
when said withdrawal took effect, it nevertheless is shown that he had
a claim upon the land which he had dcqulred by his settlement thereon
in October, 1868, and by his purchase from his father at the same time,
of certain valuable improvements previously made thereon by the lafcu
ter and another and prior pre emption claimant by the name of Cottichu.
True he did not establish actual residence on the land until the year
1883, but he continuously exercised acts of ownership thereof, and oc-
eupled cultivated and improved the same from the date of his settle.

ment as stated, until the time of the hearing. He applied to file for the
land in 1871, and was denied, as shown, but notwithstanding this fact,
he adhered to his claim to the land and continued to improve it.

His acts taken all together, I think, furnish strong and convincing
proof of the truth of this statement ; that at the date of his settlement
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and purchase, as shown, it was his infention to claim the land and to
acquire ttle thereto under the pre-emptionlaw. He wasin possession
of and claiming the land prior to and at the date of said withdrawal,
and there being no adverse settlement claim, it was within his power,
under the law, during the period of his possession to. have made and
perfected a pre-emption claim to the land. Thisis what he endeavored
to do in 1871, as stated.

It is well settled by departmental rulings that the omission to put
a claim of record, while it might defeat such claim as against a subse-
quent settler who duly files, will not defeat it as against the United
States, and the land covered thereby will be excepted from the opera
tion of any withdrawal for the benefit of a railroad company attaching
subsequently to the inception of the settlement right. See case of St.
Paul, M. & M., Ry. Co. ». Klosterman, decided April 26, 1888 (not re-
ported); Trepp v. N. P. R. R. Co. (1 L. D., 380} ; Emmerson v. Central
Pac. R. R. Co. (3 L. D., 117 and 271); Pointard ». Central Pac. Rail-
road Co. (4 L. D,, 353) ; Ramage v. Central Pac. R. R. (5 L. D., 274).

In the case under consideration I think that Evans had, by his settle-
ment and purchase of improvements as shown, and by his subsequent
occupancy, cultivation and improvement of the land, made such a settle-
ment as indicated his purpose to make the tract his home, and such as
gave him a right, as between himself and the government, to take the
land under the pre-emption law. Besides, he swears that such was his
intention and is in no sense contradicted.

T must, therefore, hold that he had such a claim to the land as excepted
it from the operation of the withdrawal mentioned.

Your office decision rejecting the claim of the railroad to said tracts
is therefore affirmed. ‘

FORT SAﬁ'DERS MILITARY RESERVATION.—-EXECUTIVE ORDER.
MoRTIMER N. GRANT ET AL.

Anp order setting apart lands for penitentiary purposes would not operate to relieve
said lands from a prior military reservation ; but such second é.ppropriation of
the land, made by the authority of the Interior Department, with the concurrence
of the War Department, and for a purpose not inconsistent with the original
withdrawal, would be conclusive as against any other appropriation of the -
land. :

A reservation thus created for penitentiary purposes, would not, in the absence of
express words indicating such intent, be held to have been abrogated by an act
of Congress relieving said land from the military reservation.

Acting Secretary Muldrow to Commissioner Stockslager, August 4, 1888,

I have considered the several appeals of Mortimer N. Grant and
Eleanor M. Corthell from your office decision of May 10, 1886, rejecting
their several applications to enter certain lands under the desert land
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act. Their applications were made to the register of the Cheyenne
land office, February 24, 1886; Mortimer N. Grant for the 8.3 of SW. 1
and NW. 1 of SW. Z, See. 32, T. 16 N,, R. 73 W.; Eleanor M. Corthell
for the W Fof NW.1 of thesaid sectlon, tOWﬂShlp a,nd range, Cheyenne
land district, VVyommg

Thereupou, February 28, 1886, the register at Cheyenne, for the
reason that ““an examination of the plats reveals the fact, that the
United States Penitentiary for Wyoming is situated on NE. % of SW. }
of the same section,” referred the said applications to your office, re-
questing instructions in the matter.

Your office in letter to the local officers of Cheyenne land district,
dated May 10, 1886, states :

“In a communication of the Department, addressed August 4, 1871,
to M. C. Brown, Esq., Superintendent of OOUb‘)I‘llC(']OI] Wyommg Pem-
tentiary, Laramie City, W. T., by R. B. Cowen, Acting Secretary, is the
following paragragh :

The penitentiary wiil be located on a tract of land containing six hundred and
forty acres, within the Fort Sanders military reservation, in the Territory of Wyo-
ming, and designated by the Commissioner of the General Land Office as the east
balf of SBee. 31 and W. § of Sec. 32 of Township 16 north, Range 73 west, being the
site selected by the Commissioners for that purpose by Governor Campbell, pursnant
to an act of said Territory, approved December 8, 1869.

“ From this paragraph, it appears that the tracts thevein described
are reserved for the purposeindicated. Therefore the land embraced
in said application being a portion of the land thus reserved, is not sub-
ject to entry. You will reject the application and notify the party in
interest of the eontents hereof.”

The said applications were therefore rejected and the applicants ap-
pealed to this Department.

The tracts in question formed a part of the Fort Sanders reservation,
established by Executive orders of January 7, 1867, and June 28, 1869,

By act of Congress, approved June 9, 1574, the said tracts, together
with other lands, were eliminated from said reservation, and made sub-
ject and liable to the operation of the laws of the United States in the
same manner and to the same extent, as if the said lands so eliminated
had never been included within the limits of the said reservation.

Byact of Congress, approved January 22, 1867 (14 Stat., 377), the net
proceeds of the internal revenue of the territories of Nebraska, Washing-
ton, Colorado, Ildaho, Montana, Arizona and Dakota, for the term of thres
years, were set aside and appropriated to and for the purpose ¢ of erect-
ing, under the direction of the Secretary of the Interior, penitentiary
buildings, in said several territories, at such places therein as have
been or may be designated by the legislatures thereof and approved
by the Secretary of the Interior.”

The Territory of Wyoming was organized by act of Congress, ap-
proved July 25, 1868, and in an act, approved July 15, 18 70 (16 Stat.,
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314), Congress provides and appropriates ¢ For the erection of peniten-
tiary buildings in the Territory of Wyoming, forty thousand dollars, or
so much thereof as shall be necessary: Provided, That thesaid sam be
set apart from the proceeds of collections of internal revenue tax in
that Territory, to be appropriated for said purpose only, and expended
under the direction of the Secretary of the Interior.”

The legislature of the Territory of Wyomm by act of December 8,
1869, and through duly authorized commissioners, appointed by the gov-
ernor of said Territory, under the provisions of the said act, designated
the east half of See. 31, and the west half of Sec. 32, T. 16 N., R. 73
W., as the site for the erection of penitentiary buildings for the said
Territory. Secretary Delano, February 13,1871, addressing J. C. Camp-
bell, Governor of Wyoming Territory, referring to the erection of such
buildings and the selection of a site for the same, writes :—

The act of 1870, was but a continuation of the policy inaugm'afed by the act of
January 22, 1857 (vef. Vol. 14, page 377). This latter act expressly requires that the
sites of the penitentiary buildings in the territories therein named should be approved
by the Seeretary of the Interior, The act of 1870, prescribes that the fund shall be

expended under his direction. This provision, by clear implication, and in the ab-
sence of any preceding legislation with regard to the other penitentiaries, requires

that the site should receive his sanction. . ... The buildings when completed will be
the property of the United States, and I shall make the eontract therefore and ap-
point a superintendent of construction. . . . . The following action will be my approval

of the site, and to that end a duly certified copy of the legislative acf, designating
it, is indispensable.

By your office letter of April 20,1887, addressed to the local officers,
at Cheyenne, Wyoming Territory, you state, among other matters, as
follows: * On August 4, 1871, the east half of section thirty-one (31) and
the west half of section thirty-two (32), township sizxteen (16) N., range
seventy-three (73), Wyoming, were designated and set apart by the
Acting Secretary of the Interior, with the consent of the Secretary of
War, as a site for the United States Penitentiary for Wyoming.”

The consent, of the Secretary of War, referred to above, was given
August 1, 1871, '

It may be conceded that the order setting apart these lands for peni-
tentiary purposes would not operate to relieve said lands from the prior
reservation made for military purposes, yet it does not follow, that such
second appropriation of said lands, made by the authority of this De-
partment and with the concarrence of the War Department, and for a
purpose not inconsistent with the original withdrawal, would not be
conclusive as against any other appropriation of the land. The reserv-
ation thus created for penitentiary purposes can not, in the absence of
express words indicating such intent, be held to have been abrogated
by the act of Congress, which relieved said land from the military re-
servation. The said applieations of the appellants were therefore prop-
erly rejected.

Your decision is accordingly affirmed.
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HOMESTEAD DECLARATORY STATEMENT—-APPLICATION.

MARIA C. ARTER.

By the filing and abandonment of a soldier’s homestead declaratory statement, the
right to make homestead entry is exhausted ; and there is no distinetion in this
particular between a filing made by the soldler bimself, and one by his widow, or
the guardian of his minor children.

A legal application to enter, while pending, withdraws the land embraced therein
from any other disposition until final action thereon,

First Assistant Secretary Muldrow to Commissioner Stockslager, August
4, 1588.

I have considered the appeal of Maria C. Arter from the decision of
your office of March 23, 1887, affirming the action of the local officers
in rejecting her application to make homestead entry on the SW, 1 1, Sec.
35, T. 32 N,, R. 17'W.,, Valentine district, Nebraska.

The appellant made such application under the general homestead law
Mareh 1, 1857, and it was rejected by your office on the ground, first,
that apphgant had exhausted her homestead right by filing October 12,
1883, as widow of a deceased United States soldier, a soldier’s declara-
tory statement, No. 48, for another tract of land—to wit,the E.4 NE. 1,
Sec. 34, T. 32, R. 17, in said land district. This filing was made under
Sections 23()1 and 2307 of the Revised Statutes, and was subsequently
abandoned, no further proceedings being had thereunder.

By the filing and abandonment of a soldier’s homestead declaratory
statement, the right to make homestead entry is exhansted, Stephens
0. Ray (5 L. D., 133); Circular of December 15, 1852, Sub-div. 4, 1 L.
D., 648; General Cirenlar of March 1, 1884, p. 22. There is no distine-
tion in this particular between a filing of such declaratory statement by
the soldier himself and such filing by his widow or the guardian of his
minor children, :

The application of the appellant was also rejected by your office on
the further ground that *“the application of one A. A. Brabaker, to enter
the same land, was pending on appeal” to this Department. ¢ A legal
application to enter, while pending, withdraws the land embraced
therein from any other disposition until final action thereon.” Pfaff v.
. Williams et al (4 L. D., 455); Davis ». Crans et al (3 L. D., 218.

The decision of your office is affirmed on both of said grounds.

PRACTICE-EVIDENCE—-REHEARING,

SUTTON ET AL. v. ABRAMS.

The statements of a party to his attorney are not admissible in evidence as against
the interest of such party, and an offer to prove such statements would therefore
not furnish any ground for a new trial.

A new trial will not be granted on the ground of newly dlscovered evidence, where
such evidence tends simply to discredit or impeach a witness; nor unless it is of
that character as to necessarily cause the trial court to arrive a,t a different con-
clusion.
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In motions for rehearing, resting on alleged newly discovered evidence, it shonld be
shown that such testimony could not have been discovered by due diligence, and
the facts relied upon to show such diligence should be specifically set forth.

First Assistant Secretary Muldrow to Commissioner Stockslager, August
2, 1888. '
?

On December 1, 1887, the attorney for David H. Sutton and Henry A
Hockett, filed a motion asking for a review of departmental decision of
October 26, 1887 and for a rehearing in the case of said parties against
David A. Abrams, involving the E. § NE. %, and the NE. 1 SE!% of Sec,
8, and the NW. L SW. % of See. 9, T. 5 S,, R 84 W, Glenwood Springs,
Colorado land dmtrlct

Said departmental decision awarded the landin controversy to Abrams
and held for canecellution the pre-emption filing of Hockett asto the NE.
% NE.£ of said section 8, and also the pre-emption filing of Sutton as
to the SE.1 NE.1 and the NE.} SE.  of said section 8, and the NW.%
SW. £ of said section 9.

The motion now under consideration was made ¢ on the ground of
newly discovered evideuce, viz: the testimony of Charles A. Hinckley,
Robert Matthews and William F. Wood, which shows that the settle-
ment of contestee was not made in good faith, but for speculative pur-
poses and that the filing by him was therefore void” and the affida-
vits of the witnesses named are filed with said motion, The motion is
verified by the affidavit of R. A. Burton, attorney for the applicants
wherein he says, “the facts set forth as a basisfor rehearing, re-exami-
nation and review were not known by him, nor by the contestants as
he is informed and believes, at the time of the hearing had before the
local office.”

On December 6, 1887, the attorney for Abrams filed an argument

- ‘against granting the motion for a rehearing, urging that Mr. Burton

not being engaged in the case at the time of the trial before the local
officers, could have no personal knowledge of the efforts to obtain this
testimony at thut time and was therefore not the proper person to make
~ the affidavit required in such cases; that it is not alleged, that due
diligence was used to discover the evidence now desired to be intro-
duced, that this evidence is not in fact newly discovered and that
Hinckley, whose affidavit is one of those filed in support of the motion,
was Abrams’ attorney at the time the statements he swears to in his
affidavit are alleged to have been made, and as such attorney con-
ducted the trial of this case before the local officers.

On January 7, 1888, the attorneys for Abrams filed affidavits contra-
dicting the statements made in the affidavits in support of said wotion.

On January 14, 1883, there was filed in support of said motion the
affidavit of 4. A. BEwing, setting up that he was one of Sutton’s attor-
neys, that he had from time to time during the entire contest as to this
lund consulted with said Sutton and knew at all times the facts known
by Sutton; that he knows that the facts set forth in the affidavits of
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Hinckley, Matthews and Wood were not known to Sutton, or the affiant,
and that they could not have been discovered by due, ordinary or rea-
sonable diligence, at the time of the hearing before the local office, and
that he makes this affidavit as the attorney of said Sutton because of his
{Sutton’s) death. On March 3, 1888, the attorneys for Sutton filed the
affidavit of Wm. E. Goodal in support of their motion for a rehearing.

The evidence upon which the motion is based is to the effect that
Abrams, in his life time and about the time he made his filing, had told
these parties that one Dr. Eyer, of Leadville, Colorado, was interested
with him in the claim, that said Eyer was furnishing the money to im-
prove the claim and was to have one-half of it after patent was is
sued. It also tends to show that Abrams in paying for work and im-
provements on the place, frequently gave orders on said Eyer who paid
‘the same.

Goodal, one of the witnesses whose affidavit was filed states that, he
did certain work for Abrams and received in payment therefor an order
on Dr. Eyer of Leadville, who paid the amount thereof. Upon his cross-
examinationin the trinl of this ease Abrams wasasked if he did not pay
-Goodal for work by an order on Eyer, and answered that he did, and
admitted the same as to other parties, so that these statements can not
be called newly discovered evidence since the tact was admitted on the
hearing. :

The other newly discovered evidence consists of the testimony of
Hinekley, Matthews and Wood, to the effect that Abrams had stated
to them that Eyer was to have an interest jn the land covered by his
pre-emption elaim. 1t appears that Hinckley at the time of the state-
ments he refers to, was acting as attorney for Abrams and that the state-
ments, if made, were made to him or in his presence in the capacity, of
such attorney. This testimony would not be admissible on a new trial,
and therefore, his affidavit does not furnish grounds for a new trial.

From an examination of the testimony taken at the hearing in this
case it will be seen that the plaintiffs endeavored to show that there
was an agreement between Abrams, the defendant, and Eyer, by which
Eyer was to furnish money for the improvements on Abrams’ claim,
and in consideration thereof was to have one-half the land embraced
in this claim. On cross-examina‘tion Abrams was asked if there was
not such an agreement between him and Eyer, and positively denied it.
He explained the business relations existing between him and Eyer by
saying, that they had an agreement by which Eyer furnished a certain
number of cattle which he, Abrams, cared for and that they shared in
the increase of those cattle, and that Eyer still owed him something as
his part of the profits of that undertaking. The testimony now pro-
posed to be submitted would tend to contradict the testimony of
Abrams, who has since died, but would not necessarily establish the
fact that Abrams’ filing was illegal, nor would it necessarily change
the findings on this question.



DECISIONS RELATING TO THE PUBLIC LANDS. 139

It is a well established rule that a new trial will not be granted on
the ground of newly discovered evidence where such evidence tends
simply to discredit, or impeach a witness nor unless it is of that char-
acter as to necessarily cause the trial court to arrive at a different con-
clusion. ' .

Even if the testimony relied on for gaining a new trial in this case
was competent and sufficient, the motion does not show what diligence
was used to discover this prior to the trial, nor is it shown when the
testimony was first discovered, nor is it shown or even stated that
Hockett, one of the contestants, did not know of the testimony prior
to the trial. His affidavit is not filed nor is any reason given for not
filing it.

In motions of this kind it must be shown that said testimony conld
not have been discovered by due diligence, and the facts relied on to show
due diligence should be set forth in the motion. :

For.the reasons herein set forth the application for a new trial and
a rehearing is denied.

COMMUTED HOMESTEAD Eﬁ'TRY—FINAL PROOF—EQUITABLE ADJUDI-
CATION.

JoHN R. PAYNE.

In the absence of any protest against the enfry, or adverse claim, it may be senb to ~
the Board of Equitable Adjudication, on filing new final affidavit, where the tes-
timony of the claimant and his final affidavit were taken prior to theday fixed
therefor in the published notice. '

Pirst Assistant Secretary Muldrow to Commissioner Stockstager, August
2, 1888,

I have considered the appeal of John R. Payne from your office decis-
ion of March 11, 1887, rejecting his final proof under homestead entry
for Lots 2 and 4 and the E. £ SE. £, Seec. 14, T.151 N,, R.61 W., Grand
Forks land distriet, Dakota.

Payne made homestead entry for this land Septemnber 19, 1884, and
advertised to make final commutation proof thereunder on October 1,
1886, before H. D. Fruit, probate jundge and ex-officio clerk of probate
court of Nelson county, Dakota. The claimant’s testimony was, how-
ever, taken on September 18, 1886, he filing therewith his affidavitstat-
ing “that the reason he appears on this the 18th day of September,
1886, at Dakota, Dakota Territory to have testimony taken in support
of his homestead proof for Lots 2 and 4, and the E. § SE. f, Sec. 14,
T. 151 N., R. 61 W., is that affiant will be temporarily absent at the
time set for taking affiant’s proof on account of lLeing necessarily
called ‘away to settle up an estate of a deceased relative in England.
Affiant further swears that he leaves all his stock on said land in eare
‘of his agent on said land and that affisnt fully intends to retura to said
land and to eontinue to cultivate same and to reside thereon.”




4
140 DECISIONS RELATING TO THE PUBLIC LANDS.

The testimony of the witnesses to the final proof was taken at the
time and place specified in the published notice. This proof was re-
jected becanse the ¢“evidence and final affidavit of claimant was not
taken on the day designated in his published notice of intention to
make final proof.” ' _

Upon appeal to your office the action of the local officers was ap-
proved; said proof was rejected with the proviso that+the claimant
may proceed to republish and submit the proof already taken, filing
therewith a new final affidavit, and his own testimony taken on the
dav fixed.”

The final proof submitted shows improvements on the land to the
value of 700, and a coutinuons residence for two years immediately
preceding the date of said proof; and that the eclaimant when he started
to England on September 19, 1886, left on his claim all his farm ma-
chinery and stock. In an affidavit dated April 18, 1887, and filed with
the appeal from your office decision, the claimant states that he was
then residing on the land and had fifty acres thereof in crop, and that
all his stock, farm machinery, household goods and personal effeets had
been on the land ever sinee the offering of final proof,

Although the claimant’s testimony was submitted prior to the date
fixed therefor by the published notice, yet the testimony of the wit-
nesses being taken at the time and place fixed, an opportunity was
given to all interested to appear and object to said proof. It appears
from the papers before me that no one objected to said proof, and that
there is no adverse claimant for the land. Under all the eircumstances
of this case it seems to me that justice will be done and the rights of all
parties in interest properly protected by allowing the claimant to com-
plete his entry by filing within sixty days of notice hereof, a new final
affidavit and making payment for the land at the same time, upon
which said entry should be submitted to the Board of Equitable Ad-
judication for action thereon. Or if he so prefer the claimant may re-
advertise and submit new final proof at any time within the life of his
original entry.

Your said office decision is modified in accordance with the views
herein expressed.

PRACTICE—E‘NTRY—TIMBER LAND PURCHASE.
GRrROVE v. CROOKS.

During the pendency of a case on appeal, the local office should take no action affect-
ing the disposal of the land until instracted by the Commissioner of the General
Land Office. .

A filing should not be allowed for land while it is covered by the homestead entry of
another.

An application to purchase under the act of June 3, 1873, must be rejected, unless it
appears that the land would be unfit for ordinary cultivation if it was cleared of
timber.
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First Assistant Secretary Muldrow to Commissioner Stockslager, August
6, 1888,

I have considered the case of Luther E. Grove ». William H, Crooks,
ds presented by the appeal of the latter from the decision of your office,
dated March 23, 1586, rejecting his application to purchase, under the
act of June 3, 1878 (20 Stat., 89), the S. & of the SE. 1, the NW. £ of the
SE. 1 and the SE. 1 of the SW. { of See.33, T. 5 S, K. 21 K., M. D. M,,
Stockton Iand district, in the State of California,

The record shows that said Crooks filed his timber land application,
No. 43, for said land, on November 11, 1882; that one Sidney F. Had-
sell filed his pre-emption declaratory statement, No. 11,003, for said
tracts on Jualy 11, 1381, alleging settlement thereon July 7th same year;
that one Alvin M. Acton filed his pre-emption deeclaratory statement,
No. 12669, for said land on October 6, 1884, alleging settlement thereon
July 10th, same year; and that said Grove made homestead euntry, No.
4197, of the land in question on July 19, 1854, alleging settlement July
10th, same year. .

A contest was had between said Urooks and Hadsell, which was fin-
ally determined Dby departmental decision, dated December 17, 1884
(3 L. D., 258), wherein it was held that Hadsell had the prior ¢laim, and
that Crooks application should be subject thereto; that if Hadsell failed:
to make the required proof, ¢ Crooks may proceed to show the character
of the land, and prosecute his case nnder the act of June, 1878.”

1t appears that Grove was allowed to make homestead entry of the
land, after the publication of notice by Crooks, aud that Acton was al-
lowed to file for said land after the entry of the same by Grove. This
action of the local officers was irregular. Grove should not have been
permitted to make entry of said land while the ease of Crooks »: Had-

sell was pending in this Department. See Rule of practice No. 53. Acton =

should not have been allowed to file for said land so long as the same
was covered by Grove’ssaid entry. James et al. v. Nolan (5 L. D., 526).

It further appears that at the request of said Crooks, all parties in
interest were duly notified to attend a hearing to be held before the local
and officers, on May 22, 1885, and show cause why the timber appli-
cant should not be allowed to enter said land. The hearing was duly
had, and from the evidence submitted by both parties, the local land
officers found that Hadsell sold his improvements to Grove on July 19,
- 1884, for the sum of ten dollars; that Grove repaired the house and
fence, and planted a few vegetables; that his own statement shows that
. Grove carried his blankets to said claim and slept thereon ten or twelve
' nights'in July or August, 1884, while he was repairing the house; that
in the latter part of August, 1834, Grove went to San Francisco and
obtained employment until December, when he obtained leave of ab-
sence and slept on the land, one night, and he had not been again upon
“the land up to the date of hearing; that he has had no furniture in the
house, except a stove put there by his father in October or November,
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1884; that Grove voted in San Francisco in November, 1884, having
registered as a voter in September prior thereto; that six witnesses tes-
tified concerning the character of the land, two of whom, namely Grove
and his father, may be considered partiesin interest, and due allowance
should be made in weighing their testimony; that the testimony of F.
H. Gould, county surveyor, shows that a portion of said land is rocky,
all of it hilly, exeept one or two places along the creek ; that the land
is covered with heavy timber, and is chiefly valuable for the same; that
there are not more than five acres on each forty that can be cultivated,
and not more than fifteen acres on the whole tract that can be profit-
ably cultivated ; that two thirds of said land might produce a crop if
cleared, but it would cost more to clear the land than it is worth; that
the witness Flemmons thinks that not more than fifteen acres of the
land could be profitably cultivated; that the witness LaTonche changed
his opinion as to the character of the land, from that given by him at a
former hearing; that his cross-examination, as well as that of O’Neal,
shows that, although they have attempted to farm land similar in char-
aeter and near to the tracts in question, yet they have not succeeded in
deriving any profit therefrom; that the contestant and his father be.
lieve that three-fourths or two-thirds of the land in question could be
cultivated, if cleared.

The local officers further state in their opinion that most of the land
entered in the immediate vicinity of the land in controversy has been
entered as timber land, and they hold * that the land in contest is unfit
for ordinary cultivation, valuable, chiefly, for its timber,” and that the
filings of Hadsell and Acton andtheentry of Grove should be canceled.

Your office, on appeal, held that the timber land applicant had failed
to show * that the land in question, at the date of the application, was
unfit for cnltivation and without improvements other than those ex-
cepted by the act.” ‘

From an examination of the testimony, I am of the opinion that the
land in question is not subject to entry as timber land. The witness
Gould, upon whose evidence the local officers lay special stress, in an-
swer to the question, “ How much of this land is subject to cultivation,
for a crop, without first removing the timber?” testified (Ev. p. 19),
“There are little spots here and there in several places, but really I don’t
believe you will find more than five acres of land that is not covered with
rock and timber;” that there are not, in his judgment, five acres on each
of the forty acre tracts that * could be cultivated at present.” In answer
to the question, ¢ In your judgment, except the two small spots of about
five acres that you speak of, would this land produce a crop if cleared
and cultivated,” Gould answered (Ev. p. 20), ““I am inclined to think it
would, judging from the character of the soil” Being asked *‘about
what portion”, the witness replied, “ two-thirds of it could be cultivated;
would raise a crop, that is, the soil is such.” Gould was a witness for
the timber applicant, and his evidence as to the character of the soil is
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corroborated by the witness is for the entryman. Since the applicant
has failed to show that the land would be unfit for ordinary cultivation

_if it was cleared of timber, his application must be rejected. Spithill v.
Gowen (2 L. D., 231); Rowland v. Clemens (ibid., 633).

While the evldence shows that the land is nol subject to entry under
the act of June 3, 1878, it is also proven that the homestead entryman
has not complied with the law in good faith. Thisis shown by the very
short time spent on the land, the meager improvements made, and the
faeg that while elaiming to reside on said land, he voted in the city of
San Francisco, many miles away, and in a different precinct from that
in which said land is situate. The homestead entry should be canceled.
Showers v. Friend (3 L. D., 210); Merritt ». Short (ibid., 435).

Acton having failed to appear at said hearing, or appeal from the
decision of the local office, his said filing should be canceled, and the
land held subject to the claim of the first legal applicant.

The decision of your office is accordingly modified.

—_—

ADDITIONAL TOWNSITE ENTRY.
MorGAN CITY.

An additional townsite entry cannot be allowed to a town that holds, under its for-
mer entry, more land than its present population wonld entitle it to enter.

Acting Secretary Muldrow to Commissioner Stockslager, August 6, 1888.

T have before me the appeal of SBamuel Franeis, mayor of Morgan
City, from your decision of January 18, 1887, bolding for cancellation
said city’s (additional) townsite cash entry for the SE. £, Sec. 36, T. 4 N.;
R. 2 E., Salt Lake City, Utah.

Section 4 of the act of March 3, 1877 (19 Stat., 392), under which said
addititional entry was made, provides, that (any) such additional entry
" ghall not together with all prior entries be in excess of the area to whick

the town may be entitled at the date of the additional entry by virtue
of its population as prescribed in section 2389 of the Revised Statutes.

It appears by the record that “at the date of the additional entry?”
Morgan City had only six hundred inhabitants ; a number which, under
section 2389 of the Revised Statutes would entitle it to no more than
six hundred and forty acres in all. The town, bowever, already holds,
under its former entry, eight hundred and eighty acres, or two hundred
and fortyaeres more than its present population would entitle it to get.

- It is clear, therefore, that the allowanece of the additional entry would
~ cause the town’s holding to be still more largely *in excess of the area

to which the town (was) entitled at the date of (such) additional entry
by virtue of its population.”

Your said decision, cancelling such excessive entry, is aceordingly
affirmed.” '
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HOMESTEAD ENTRY—-RESIDENCE.
PATRICK MANNING.

Residence on land and presence thereon are not synonymous or convertible phrases.
Actual presence on the land is necessary in the first instance in order to acquire
residence, as the entryman must go on the land fur that purpose, but continuous
presence thereafter is not essential to the continuity of such residence.

First Assistant Secretary Muldvow to Commissioner Stockslager, August.
6, 1888. ‘

I have considered the appeal of Patrick Manning from the decision
of your office of December 7, 1886, vejecting his final proof and sus-
pending his homestead entry No. 999, for the N. § of SE. 1, W. § NE.
L, See. 30, T. 25 N, R. 38 E., Spokane Falls district, Washington Terri-
tory.

The claimant made said homestead entry, March 27, 1880, and final
proof thereon August 15, 1835,

The proof shows that the claimant went upon theland in August, 1880,
and built a house, and ¢ during the years 1880-1-2, he was on the land
about two or three months each year, never being absent more than
three mouths at a time and then remaining on the land two or three
weelks,” and since May, 1883, about two years and three months before
making proof, he lived upon the land all the time. He was a single
man with no means of living or improving his claim except his daily
labor, and his absences during the years 1880-1-2, were necessary to
enable him to make a living and improve the land. Hisimprovements
consisted of lumber dwelling house, twelve and one half by sixteen
feet, with one door and one window ; a stable, cellar, corral, well, twenty-
five acres broken, and two hundred and forty rods of fence—of the total
value of not less than $500. He cultivated one acre the first year, eight
acres the second, ten aecres the third year, and at date of proof had
twenty acres under cultivation. He has had no other home since going
upon the land in Aungust, 1880,

The local officers aceepted the proof and issued final certificate Augnst
20, 1885. Your office held the proof insufficient, mainly on the ground
that residence was not established until May, 1883, the date at which
his continuous and uninterrupted presence upon the land commenced.
In this I do not concur. ¢ Residence is established from the time the
settler goes upon the land with the bona fide intention of making his
home there to the exclusion of one elsewhere.” Grinmshaw ». Taylor,
4 L. D., 330, :

The extent and eharacter of theclaimant’s improvements, the increase
each year aiter the first in his acreage under cultivation, kis continuous
presence upon the land the two years and three months preceding his
proof, and the fact that he had no other home, all combine to show
clearly that when he went upon the land in August, 1880, and bailt his

v
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dwelling his intention was ¢ to make his home there to the exclusion of
one elsewhere,” and, hence, that he then established residence upon the
land. He was actually upon the land, it is true, but a comparatively
short period of time during the first three years, but his absences were
with the intent of returning and necessary to enable him to live and to
improvetheland ; hence, they were notevidence of an intent to abandon,
and the resulence which he had established was not lost or forfeited by
such absences.

It is stated as one ground of the decision of your office that the
claimant’s “ residence ” was not “continuous” doubtless meaning there-
by, that his actual presence upon the land was not continuous. Resi-
dence on land and preserce thereon are not synonymous or convertible
phrases. Aectual presence on the land is necessary in the first instance
in order to acquire residence as the entrymen must go on the land for
that purpose; but continuous presence there afteris not essential to the
continunity of such residence once acquired. Residence having been es-
tablished, subsequent absence animo revertendi and for a purpose which
the law recognizes as a sufficient excuse for such absence, does not in-
dicate an intent to abandon, and without such intent, the legal con-
tinuity of the residence is not broken, as, in such cases, the act and in-
tent must coneur. . .

If further evidence of the good faith of the claimant in this case were
required, it is furnished in the affidavit which he files with his appeal
* to this Department, dated March 7, 1887, and corroborated by two wit-
nesses, from which it appears that sinee making his proof he has lived
upon the land uninterruptedly and put additional improvements thereon
of the value of $300.

The decision of your ofﬁce is reversed and the entry will be passed to
patent.

“PRACTICE—SUCCESSTUL CONTESTANT—ACT OF JUNE~15, 1880.

SCHABER v». HoYT.

é

‘Where the successful contestant is apparently disqualified to enter the land, a cash

enfry thereof, under the act of June 15, 1880, made pending contest, will not be

" canceled, but suspended, and due opportanity given the contestant to assert.his
claim to a preferred right of entry.

Fi‘rst Assistant Secretary Muldrow to Commissioner Stockslager, August
6, 1888.

I have beforc me the appeal of James Hoyt from your decisions of
Jaly 3, and July 31, 1886 holding for cancellation his homestead entry
No. 1459 and cash entry No. 1704, for the SW. £, Sec. 19, T, 19 8., R.
21 W., Wa-Keeney district, Kansas.

Said homestead entry No. 1459 was made May 9, 1878, ’
. 8263—voL 7——10
-
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Contest was institnted against the same, on the ground of abandon-
ment, by Hilger Schaber, and notice of hearing under said contest, for
June 22, 1885, was given by publication. At the hearing Hoyt did not
appear, but Schaber and two other witnesses testified in support of the
contest. ' -

On January 16, 1886, the local officers decided in favor of the contest-
ant, and on February 25, 1886, the entryman appealed.

On July 3, 1886, you affirmed the decision of the local officers in
favor of contestant, and held the original homestead eutry for cancel-
lation.

On July 31, 1886, you held said eash entry No. 1704, for cancellation,
¢ for the reason that said homestead entry was adjudged forfeited by
this (your) office July 3, 1886, on the charge ot abandonment made by
Hilger Schaber April 22, 1885, and also because said cash entry was
made pending contest in the case of Schaber ». Hoyt (13 Copp, 30).”

It was no doubt irregalar to allow the cash entry during the pendency
of Schaber’s coutest; but, as the suspension, pending a contest, of the
contestee’s right to purchase under the act of June 15, 1880, is insisted
on solely for the sake of the contestant’s preference right to enter in
the event of his succeeding—and as the contestant here, Hilger Schaber,
is apparently shown by the records of your oftice to be disqualified to
enter the traet in question (he having it wounld seem already used his
homestead, pre-emption, and timber culture rights) the irregularity is
in this case a merely technical one, which need not be held fatal. The
utmost that in my opinion should be done, under the circumstances, is
to hold Hoyt’s cash entry subject to such right to enter as Schaber
may show himself qualified to exercise and shall actually offer to exer-
cise within thirty days from and after notice to him of this decision,

Your said decision is modified accordingly.

PRACTICE—RECONSIDERATION—RES JUDICATA,

FrANCIS PALMS ET AL.

A final decision by the Secretary of the Interior is conclusive as to departmental ac-
tion on the question therein involved, and will not be disturbed by his suecessor
in office where no new question is presented for consideration.

Secretary Vilas to Commissioner Stockslager, August 7, 1888,

I have considered the appeal of Francis Palms, Ephraim A. Lynn,
William 8. Adams, George Riley and Frederick XKeefer, transferees, from
the decision of your office, dated Mharch 11, 1887, refusing to re-instate
military land warrants, Nos. 1, 2, 3,4, 5, 6, 7 and 8; issued on account
of the military services of Dan. Drake Henrie, under the provisions of
the act of Congress approved January 26, 1849 (9 Stat., 755).

The record shows that said warrants were canceled by the Hon,
Commissioner of Pensions, on July 13, 1871, pursuant to a request of
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your office, dated March 18, 1871, for the reason that they had been
erroneously issued, because your office, on February 17, 1849, issued
two special warrant certificates of one section each, anthorizing ‘said
Henrie, or his assignees, to enter free of cost one section of any of the
public lands subject to private entry, which warrants were delivered to
said Heunrie, thus satisfying the provisions of said act relating thereto.
. It further appeats that upon the appeal of the transferees, the action
of the Hon. Commissioner of Pensions, canceling said warrants, was
affirmed by my predecessor, Secretary Delano. (Pension Records, Vol.
1, p. 330) ; that, on the petition of the attorney of the assignees, my
predecessor, Secretary Schurz, on June 19, 1879 (Pension Records, Vol.
6, p. 29), declined to re-open the case, as to the law, or the facts, on the
ground that the same was res judicata. Your office declined to recon-
sider the case, for the reason that the decision of the Commissioner of
Pensions has been twice affirmed by the Secretary of the Interior, and
the case has passed in rem judicatam.
From the foregoing, it is quite evident that your office has no juris-
diction to review and revoke the adjudications of this Department.
The precise question presented here was passed upon by my prede-
cessor, Secretary Schurz, who declined after the lapse of six years to
re-open the judgment rendered by Secretary Delano. The objeetion
urged against the decision of Secretary Delano, namely, that it was
made inadvertently and without full knowledge of all of the material
facts in the case, and did not state any reason for his decision, is.
without foree, for if the gquestion of the rights of the innocent purchas-
ers of said warrants was not properly presented, it was the exact ques-
tion involved, and must have been decided by the Secretary, as the ap-
peal was taken by the transferees, claiming to be innocent purchasers,
" The United States supreme court has repeatedly decided that a ques-
tion properly involved, and which might have been raised and deter-
mined in a former case, is barred by a decision therein. Stockton ».
Ford (18 How., 418); Aurora v. West (7 Wall., 82); Moore ». Horner
(2 L. D., 594). But there can be no guestion that my predecessor, Sec.
retary Schurz passed upon the exact question presented by the appel-
"lants, on precisely the same state of facts, and refused the petition of
theappellants. This actionis conclusive upon the Department. Rancho
Corte De Madera Del Presidio (1 L. D., 232); Higgins ». Wells (3 L,
D., 21); Mansfield ». Northern Pacific R. R. Company (ibid., 537) ; State

- of Oregon (ibid., 595); Rancho San Rafael De La Zanja (4 L. D., 482).

In the last named case my predecessor, Secretary Lamar, said :

It is unnecessary to determine what conelusion I might reach, if the question as to
‘the issue of the order was before me as an original question s but having been passed
upon by my predecessor, with all the facts and law before him that are now submit-
ted to me, I do not deem it consistent with good administration to reconsider his ac-
tion. TUnless the principle of res judicata is recognized, administrative action may
-become involved in chaos; the labors of the Department would become 0o cambrons
to admit of their intelligent discharge ; uncertainty would eloud every inchoate title,
and, in many instances, vested rights would be endangered.
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See also the case of Henry A. Pratt et al. (5 L. D., 185.)
The application for the re-instatenient of said warrants must be de-
nied. The appeal in said case is dismissed.

RATLROAD GRANT—HOMESTEAD ENTRY -ACT OF JUNE 15, 1880.

NorTHERN Pac. R. R. Co. v. TAYLOR. '

A cash entry, made under the act ¢f June 15, 1880, and subsisting at date of definite
location, excepts the land covered thereby from the operation of the grant, and
this without regard to any subsequent decision as to the validity of such entry.

Secretary Vilas to Commissioner Stockslager, August 7, 1883,

T have considered the case of the Northern Pacifie Railroad Company
. Jacob B. Taylor, on appeal by the former from your office decision of
November 1, 1886, holding that the following tracts of land, viz: the
8.3 NE.1,and the NE. § SE. } of Sec. 31, T. 15N, R. 18 B, North Yakima,
Washington Territory land district, were excepted from the grant to
said company of July 2, 1864 (13 Stat., 363).

This land is within the limits of the withdrawal made on the filing of
said company’s branch line of road which took effect July 13, 1879. It
is also within the granted limits of said grant as determined by the map
of definite location of said road west from Yakima City filed May 24,
1884,

On January 2, 1877, Taylor filed pre-emption declaratory statement
for said land, alleging settlement thereon December 23, 1876, which filing

still remains of record uncanceled.

On June 20, 1879, Taylor made homestead entry for the same land,
which entry was canceled September 18, 1880, upon the filing by Tay-
lor of a relinquishment dated May 26, 1880, and acknowledged Sep-
tember 4, 1880. On October 9, 1833, said Taylor made application to
purchase said land under the provisions of the second section of the
act of June 15, 1880 (21 Stat., 237), which application was approved by
the register, whereupon the applicant paid the purchase price for said
land and cash certificate issued bearing date of February 7, 1884. This
entry remained intact on the record at the date of the ﬁhng of the map
of definite location. It is admitted by the appellant that Taylor’s
homestead entry under the rulings of the Department, excepted the
tract from the withdrawal on general route, but it contends that his
relinquishment after the passage of the act of June 15, 1880, was a
complete waiver of any right he had under thatlaw, and the admission
by the local officers of his entry under said law, was an illegal act
without authority of law, and said entry was consequently void and
conld not operate to defeat the company’s claim. This contention can-
not be sustained. This entry so long as it remained of record, served
to segregate the land covered thereby from the public domain, and this
‘without regard to any subsequent decision as to its validity.
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The question as to the validity of this entry so far as the records be-
fore me show has not yet been determined in your office.

T coneur in the conclusion reached in your office decision, that Tay-
lor’s cash entry prevented the attachment in the company, of any right
_ to the land covered thereby, on the filing of the map of definite loca-
tion, and the same is hereby affirmed.

RAILROAD GRANT—SELECTION~-PRE-EMPTION TINAL PROOF.
CENTRAL Pac. R. BR. Co. v. GEARY.

A pending selection of record entitles the railroad company to speeial notice of in-
tention to submit final proof and make entry of the land.

Tinal proof should not be received, or considered, while the land for which it is
offered is covered by a pending indemnity seleetion.

Secretary Vilas to Commissioner Stockslager, August 7, 1888. '

I have considered the case of the Central Pacific Railroad Company
». John Geary on appeal by the former, from your office decision of
November 3, 1886, affirming the action of the local officers and allow-
ing Geary to make pre-emption entry of the NW. 4 of Sec. 27, T.36 N,,
R.1 W., M. D. M., Shasta California land distriet.

This tract is within the indemnity limits of the grant of July 25, 1866
(14 Stat., 239) to the California and Oregon Railroad Company, now
the Oentml Pacific Railroad Company, Oregon branch, as shown by
said company’s map of definite location filed Angust 5, 1871. The
lands in the indemnity limits were withdrawn by letter of Augusb 25,
1871, received at the loeal office September 6. -

Townshlp plat was filed in the local office August 17, 1383,

On November 27, 1885, one Jennie V. Frisbie made application to
purchage the SW, l- NW. %, and the NE. 1 NW. 1 of said section, as
timber land.

On January 5, 1886, Geary ﬁled pre-emption declaratory statement for
the NW. £ of. sald section alleging settlement November 23, 1885. '

On January 7, 1886, the Central Pacific Railroad Company applied
at the local office to select as indemnity the land covered by Geary’s
filing, which application was rejected, and appeal taken to your office
which appeal was still pending there at the date of your office decision
of November 3, 1836 now under consideration.

On January 18, 1886, Geary filed his affidavit alleging that said land
was morevaluable for agrienltural purposes than for the timber thereon
and asking that a hearing be ordered to determine the character of the
land.

Hearing was ordered for March 3, 1886, and notice thereof duly
gerved on the timber land applicant. On that day Frisbie made de=
fault. Geary appeared with his witnesses and the attorney for the
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Central Pacific R. R. Co. appeared and filed protest against the hearing
and against the allowance of either Geary’s or Frisbie's claim, alleging
that said company had not been served with legal notice of said hear-
ing and that said lands being within the withdrawal in favor of said
company were not subjeet to disposal as public land.

Testimony respecting the character of the land was submitted and
the local officers decided “that the land in question is agricultural in
character and fit for eultivation.” No appeal was talken from that de-
cision. The local officers, it seews, did not pass upon the protest filed
by the railroad company nor has any thing been done to determine the
questions raised thereby,

On June 24, 1886, Geary after giving notice therefor by posting and
publication snbmitted final proof under his filing which proof was by
the local officers approved. The claimant paid the purchase money for
the land and final certificate was issued to him.

In your office decision approving the action of the local officers it is
said, ¢ No appearance was made in behalf of the Central Pacific Rail-
road Company, when (Geary submitted proof, to contest his claim in
response to his published and posted notice of his intention to make
the same and by such failure to appear, said company waived its claim
in the premises and is barred from objecting to subsequent action on the
entry by this office—(Forrester case, 1 L. D., 475—St. P. M. M. Ry.
Co. v. Cowles 3 L. D.,226—A. & P. R. R. Co. ». Buockman, 3 L. D.,
276.)”

The company appealed from that decision.

It is claimed on behalf of the appellant that the local officers had no
authority te allow an entry on said land while it was withdrawn, that
the company being a elaimant of record by reason of its application to
select said lands should have been specially cited to appear and contest
Geary’s right to the land, and that it was error in your office to hold
that the company had waived its claim to the land by its failure in the
absence of special notice, to appear and contest Geary’s claim. I can-
not concur with your office in the conclusion tht the company has
waived its claim to this land. It bad filed a forunal protest against the
allowance of an entry therefor, and it had selected this land as indem-
nity. This selection by the company constituted it an adverse claimant
of record, and as such adverse claimant of record it should have been
specially notified of the intention of Geary to submit final proof.

It was error to hold that the company had by its failure in the absence
of such special notice to appear when Geary offered his final proof and
objeet to its acceptance, waived its claim to the land and was barred
from objecting to subsequent action on the entry. It was also error to
receive or consider Geary’s final proof while the claim of the company
to said land was pending undetermined in your office. Geary’s claim
should have been held to await the disposition of the company’s selec-
tion.
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T find from an -examination of the records of your office that the com-
pany’s appeal has not yet been disposed of. In order that the respective
claims of Geary and the railroad company may be properly considered
and determined the case is returned to your office. 1f the company’s
elaim should upon such consideration be rejected Geary should not be
required to make new final proof, but that already made may, if satis-
factory, be accepted.

RAILI%OAD GRANT-—EXTEiVT O¥ GRANT.
St. Pavn, M. & M. Ry. Co.

Under the grant of March 3, 1857, as extended by the act of March 3, 1865, the right
to take lands as granted lands, is confined to the ten mile limit.

Secretary Vilas to Commissioner Stockslager, August 7, 1888,

I have examined the appeal of the St. Paul, Minneapolis and Mani-
toba Rallway Company, from your office decision of October 21, 1886,
rejectlng its application to select certain lands under the grant by act
of March 3, 1857 (11 Stat., 195, as extended by act of March 3, 1865 (13

Stat., 526).
The lands embraced in said selections are as follows :

Total area 2,079.70 acres.

These tracts areall outside the ten mile granted limits and the appli-
cation was made to select them as granted lands under the authority of
the decision of the United States supreme court in the case of the Winona
and St. Peter R. R. Co. v. Barney (113 U. 8., 618), decided March 2,
1885, where it was held that the additional grant made by act of March
3, 1865, was one of quantity to be selected within the limits named.
Before the case reached your office that ruling was changed in the de-
cision of March 1, 1886, in the same case (117 U. 8., 228), where it was
held that the grant was-one of land in place, and not one ef quantity.

TUnder the authority last eited said company could not take lands
outside the ten mile limit as granted lands and said selection was for
this reason properly rejected.

In the decision of your office said selection was discussed as an ap-
plication to select indemnity land and the right of the company to take
these lands as indemnity was passed apon.

In its appeal from the action of the local officers the company states
distinetly that these lands are not claimed as indemnity but as granted
lands. It was therefore unnecessary to discuss the questions that might
have come into the case if the application had been to take these tracts
as indemnity, and the ruling of your office upon those questions has not
been passed upon here.

For the reasons herein set forth your office decision rejecting the ap
plication under consideration is affirmed.
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PRIVATE LAND CLATM—INDEMNITY.

MoDoNoGH ScHoOL Funp,

The fhird section of the act of March 3, 1819, confirmed the amount claimed by the
parties named in the commissioner’s listreferred to therein ; and indemnity is not
authorized for any land in excess of the amount so claimed and confirmed.

Secretary Vilas to Commissioner Stockslager, August 8, 1888,

On October 12, 1885, the duly authorized attorney for the ¢ John
MeDonogh School Fund, City of New Orleans,” legatee of John McDo-
nogh, deceased, made application to the surveyor-general at that place
for certificates of location to be issued in pursuance of the third section
of the actof June 2, 1858 (11 Stat., 294), in satisfaction of the certain pri-
vate land claim of Brown and McDonogh, and designated in the ¢ supple-
mentary list of the number of actual settlers in that part of Louisiana
which lies east of the river Mississippi and island of New Orleans and
west of Pearl River,” dated June 7,181%, by James O. Cosby, commis-
sioner, as No. 184 (American State Papers, Gales and Seaton’s Edition,
- Vol. 3, p. 76).

The applicants having produced sufficient evidence of authority, the
surveyor-general issued and on April 24, 1836, transmitted for your
approval two certificates of location, designated as 447 A and 447 B,
for 80 and 20.37 acres, respectively, “in part satisfaction of the con-
firmed and partially located land elaim to Brown and McDonogh, con-
firmed for six hundred and forty acres by act March 3, 1819, being cer-
tificate No. 87, and entered as No. 184 in James O. Cosby’s supplemental
list, ete.

August 12, 1886, your office declined to anthenticate these certificates
and held the same for cancellation. From this action the applicant
appeals. .

The record contains a copy of notice, dated St. Helena, September
27, 1814, addressed to James O. Cosby, commissioner, ete., by John
McDonogh and Shepherd Brown to the effect that they claimed

Four hundred arpents of land on the east side of the river Amite, about one league
from its mouth (being within your district), by virtue of the settlement rights of John
Tuley and Peter Sides, made in the month of February, 1802 ete.

This copy is duly certified by the register as ¢ a true copy of a notice
on file in this office” for the claim of Brown and McDonogh, designated
as “ No. 1847 on the supplemental list by Cosby, commissioner, as afore-
said.

Section three of the act of March 3, 1819, supra, provides:

!

And be it further enacted, That every person, or his or her legal representative, whose
claim js comprised in the lists, or register of claims, reported by the said commission=
ers, and the persons embraced in the list of actual settlers, or their legal representa-
tives, not having any written evidence of claim reported as aforesaid, shall, where it
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appears, by the said reports, or by the said lists, that the land claimed or settled on had
been actually inhabited or cultivated, by such person or persons in whose right he
claims, on or before the fifteenth day of April, one thousand eight hundred and thir-
teen, be entitled to.a grant for the land so claimed, or settled on, as a donation: Pro-
vided, That not more than one tract shall be thus gravted to any one person, and the
same shall not contain more than six hundred and forty acres; and that no lands
shall be thus granted which are claimed orrecognized by the preceding sections of
this act.

September 8, 1830, the register and receiver of the land office at St.
Helena issned their certificate No. 87, which states:

In pursuance of the act of Congress passed March 3, 1819, entitled an act for adjust-
ing the claims to land and establishing land offices in the distriet east of the Island
of New Orleans, we hereby certify that Brown and MeDonogh are entitled to a section
of land situate in the parish of St. Helena, claimed by inhabitation and cultivation,
and so reported by the commissioner in his report of actual settlement claims.

. The register and receiver, on the same day, September 8, 1830, issued
an order of survey in accord with said certificate. This order was
amended by a subsequent order of survey, issued February 3, 1854, and
the claim was finally located as Sec. 52, T. 8 8., R. 6 E., and See. 37, T.
98,R.6E, Gleensburd distriet, Loum{ma, econtaining an aggregate
of 539.63 acres.

The applicants contend that the said claim No. 18t was confirmed for
§ix hundred and forty acres and scrip should issue under the act of 1858,
for the difference between that amount and the amount solocated, 4. e.,
100.37 acres. I fully concur in your conclusion that this can not be
allowed.. )

Section three of the act of 1819, supra, provides that the parties named
in the commissioners’ list of actual settlers shall be entitled to a grant
for the land claimed or settled on before April 15, 1813.

The act further provides that not more than one tract shall be thus
granted to any one person, and the same shall not contain more than
six hundred and forty acres. ’

The comnissioner’s list herein describes claim 184 of Brown and
McDonogh as one settlement claim acquired by purchase, but in no
way does said list indicate the amount of land claimed.

The act of March 1319, supra, confirmed the amount claimed by the
parties named in the commissioner’s list reterred to. Clearly, therefore,
the confirmation to Brown and Mc¢Donogh was for the amount claimed
in the said notice of September 27, 1814, to wit, four hundred arpents, or
340.28 acres. See John Shafer (5 L. D., 288).

This elaim being confirmed ounly to the extent of 340.28 acres, its sub-
sequent certification and location in the manner stated was erroneous.
Instead of the government being liable for the idemnity claimed, this rec-
ord shows that claim No. 184 has received 199.35 acres more than the
amount to which it was legally entitled.

Your decision i affirmed.
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Lt ‘ OSAGE INDIAN LAND—FINAL PROOF.

(9 /V(/ 3 - \
okt REED v. BUFFINGTON.

a

AT
Failure to snbmit final proof within six months after Osage filing renders the right of
entry thereunder subject to intervening adverse claims.

First Assistant Secretary Muldrow to Commissioner SI’ockélager_, August
8, 1883,

This cause comes before me on appeal of Jennie Buffington from your
office decision of February 17, 1837, holding for cancellation her filing
for SE. %, See. 7, T. 28, 8., R. 16 W, Larped land district, Kansas.

The land in que%lon 15 Osage Indlan trast and dlmlmbhed reserve
lands. These lands have been the subjeet of several acts of Congress.

In the Woodbury case (5 L. D., 307) it was held that the act of May
28, 1880, applied as well to those who should settle npon such lands
after the passage of said act, as to those who were actual settlers at the
date of the passage thereof, but who had failed to comply with the pro-
visions of law theretofore governing the entry of such lands.

The record in this case shows that Reed filed his declaratory state-
ment October 16, 1884, alleging settlement July 29, 1884, and that Buf-
fington filed her declaratory statement for the same tract December 3,
1884, alleging settlement September 4, 1884, Buffington made proof
May 8, 1885, and Reed May 14, 1885,

It will be observed that Reed offered his final proof nearly seven
months after his filing, and that Buffington made her proof only a few
days over five months after filing, each however, filed within the time
required after settlement.

Upon protest by Reed against ths acceptance of Buffington’s proof,
hearing was had by agreement of parties and the evidence introduced
shows substantially the correctness of a finding in your said office let-
ter of Febrnary 17, 1887, viz: “Both parties appear to have the qualifi-
cations of pre-emptors upon the public land, and each was an actnal
settler at the date of his offer of proof.”’

I cannot, however, concur in your said decision that the land in such
a case must go to the one who was the first actual settler.

Under the act of May 28, 1880, the Department formulated instrue-
tions governing the entry and sale of such lands, and on June 23,1381,
the register and receiver of the local office (3 L. D., 309) were instructed
that filing should be made within three months after settlement and
final proof submitted within six months after filing, which requirements
are still in force, as will be seen by reference to circular of April 26,
1887, (5 L. D., 581).

Now any failure to comply with the law and with the requirements
of the Department as above set out, on the part of a claimant, would
operate to subject his filing or settlement to that of an intervening
claimant who had fully complied with the law,
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Tn this case while the evidence shows that Reed’s settlement was
prior to that of Buffington in point of time, yet as decided in Rogers ».
Lukens (6 L. D., 111), “he could only maintain sach priority by due
compliance with law.”. -

In Rogers v. Lukens (supra) it was held that, a failure to make final
proof within six months after filing, would subject claimant to the
rights of an adverse claimant.

It appearing without contradiction in this case that Reed’s time for
making proof had expired before proof was offered by Buffington, and
that the filing of said Buffington was made less than six wonths prior
to the offer of her proof the right to enter must be awarded to her, sub-
Jject to her completion of the entry in due form.

Your said office decision is accordingly reversed.

ENTRY—APPLICATION FOR AMENDMENT.

CHRISTOPH NITSCHEKA.

Although the provision in section 2372 R. 8., which requires in the case of an ap-
plication for amendment the written opinion of the register and receiver as to the
existence of the mistake, and the credibility of the witnesses testifying thereto,
is not in terms applicable to timber culture entries, yet a similar rule may be
properly applied, not only to such enfries, but to all classes of claims to which
said rule was not made specially applicable by said statute.

Directions given for the formulation of a circular in econformity with the views here-
in expressed.

Pending applications will be adjndicated upon their merits, and under the practice
heretofore prevailing; but where the evidence therein is not found satisfactory
under the former ralings, such cases may be remanded to the loeal office for fur-
ther evidence to be furnished aud passed upon under the regulations as herein’
provided.

" A timber culture entry may be amended so as to take the lands intended to be en-
tered, where a satisfactory explanation of the mistake is furnished.

Secretary Vilas to Commissioner Stockslager, August 8, 1888,

I have examined the ‘case presented by the appeal of Christoph
Nitschka from your office decision of September 28, 1886, rejecting his
application to amend his timber culture entry, No. 4649, made Decem-
ber 1, 1885, for the NE, 1 of Sec. 25, T. 189 N., R. 69 W., Aberdeen
. Dakota, so as to have it describe the NW. 1 instead of the NE. } of
said section.

Said application was made in June, 1836, under oath, corroborated by
two witnesses, and sets out the following facts: ,

Appellant, at the date of his application to enter, intended to enfer
the N'W. % of the section described, and supposed he was entering
that quarter; that so supposing he proceeded to and did make improve-
ments on sald NW. %, breaking thereon ten acres ; that the NE. 1 is in
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a lake and can not be used for farming purposes ; that heis a Russian-
German and unable to speak, read or write the English language; that
the error or mistake must have been made by the United States land
office at Aberdeen, or by the agent who prepared his papers, and hav-
ing acted in good faith and in ignorance, for the reasons above given,
he asks that his entry as of record be amended as indicated.

Your office decision concludes that ¢ the claimant must abide the en-
try as made, as no considerable hardship, it appears, will result there-
from.”

With his appeal, the claimant filed another corroborated affidavit,
reiterating his former statement that “he meant to file on the NW.
of Sec. 25, T. 129, R, 69, which is the tract he chose when looking for
land in November, 1885 ; that acting under the impression that his en-
try papers described the NW. 1 he proceeded to make improvements
on said NW. 1 and broke ten acres thereof before he learned of the
mistake ; that said mistake occurred by reason of his inability to read )
or understand English; that he had lived in the neighborhood for about
four and a half months previous to his entry, and well knew the land
which he wanted to enter, to wit, the NW. 1 of said section 25; that
the NE. 1 of said section is nearly all in marsh, too wet to be plowed
and at the time of his said appeal, water is standing on it; that only
about ten acres of it is fit for plowing, which fact was well known to him
when he selected the NW., 1 as the tract which he would enter; that
he told the agent which tract he wanted, to wit, the NW. % of' said sec-
tion 25, and the mistake occurred through no fanlt of his.

In this connection, it may not be amiss to review, to some extent, the
practice and rulings of the land department relative to amendments of
record claims.

There has never been any doubt of the propriety of permitting amend-
ments in certain cases. The chief questions have been, and are, under
what circumstances and on what sort or character of evidence shonld
they be allowed.

As long ago as March 3, 1819, Congress, by an act of that date (3 Stat.,
5263 Sec. 2369 R. 8.), provided for change or amendment of private cash
entries, where mistake had been made through fault of the government
officers, or error in the public records.

The act of May 24, 1823 (4 Stat., 301), extended the above provisions
to cases where patents haveissued or may issue. This provision is em-
bodied in section 2370 of the Revised Statutes.

By act of March 3, 1853 (10 Stat., 256), the provisions as above stated
were further extended, so as to be made applicable to errors in the lo-
cation of land warrants. This provision is now to be found in section
2371, Revised Statutes.

May 24, 1824, an act was passed providing for the correction of mis-
takes made by the entryman himself, in certain eases, where he had
wrongly described the tract intended to be entered. The provisions of
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said act were incorporated in section 2372 of the Revised Statutes,
which reads as follows:

In all cases of an entry hereafter made, of a tract of land not intended to be entered,
by a mistake of the true numbers of the tractintended to be entered, where the traet,
thus erroncously entered, does not, in quantity, exceed one halfsection, and where
the certificate of the original purchaser hasnot been assigned, or his right in any way
transferred, the purchaser, or, in case of his death, the legal representatives, not be-
ing assignees or transferees, may, in any case coming within the provisions of this
section, file his own affidavit, with snch additiodal evidence as can be procured,
showing the mistake of the numbers of the tract intended to be entered, and that
every reasonable precaution and exertion had been used to avoid the error, with the.
register and receiver of the land-distriet within which such tract of land is situated,
who shall transmit the evidence submitted to them in each case, together with their
written opinion, both as to the existence of the mistake and the eredibility of each per-
son testifying thereto, to the Commissiouer of the General Land Office, who, if he be
entirely satisfied that the mistake has been made, and that every reasonable precau-
tion and exertion had been made to avoid it, is authorized to change the entry, and
transfer the payment from the tract erroneously entered to that intended to be entered
if unsold; lut, if sold, to any other tract liable to entry; but the oath of the per-
sor interested shall in no case be deemed sufficient, in the absence of other corrobo-
rating testimony, to anthorize any sueh change of entry; nor shall anything herein
contained affect the right of third persons.

March 11, 1858, Secretary Thompson having before him a case which
in effect presented an application to amend a pre-emption filing, ruled
that an ervor in a declaratory statement may be corrected before the in-
ception of an adverse claim (1 Lester, 402). In that case there was an
adverse claim to the land covered by the second filing, or, as it may more
properly be termed, an application to amend. Said adverse claim, how-
ever, was not initiated until after the application to amend, and said ap-
plication. to amend was allowed.

With respect to homestead entries, your office, under date of June 5,
1872, issued to registers and receivers circular instructions in the fol-
lowing language:

Hereafter, when parties make application to be allowed to amend their respective
homestead papers, on the ground that they do not describe the land they intended to
apply for, and have actually settled upon ; or in case they relinquish their entries, in
view of prior eonflicting claims, you will, in all cases, require them to file papers with
you as follows; and, in all cases, you will require their papers to be filed before trans-
mitting the applications:

1st. The affidavit of the party setting forth that he had, within six months from
date of his original application, actually settled on described tract, giving in full the
character of the improvements made.

2d. Said affidavit to be corroborated by those of two witnesses.

3d. If a party desires the cancellation of his entry on account of a prior legalelaim
having attached to the land se entered, you will require— ‘

1st. The filing of his affidavit, giving the number, date, and nature of the prior
claim, and the extent of the improvements, if any, which may have been made.

2d. The facts, as alleged in said affidavit, to be corroborated by two witnesses.

3d. In transmitting the papers to this office you will, in each case, make a joint
report. (1 C. L. 0., 26.)
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In the case of Thomas C. Marks, who had made a homestead entfry
in conflict, in part, with a prior cash application, your office, under
date of February 20, 1875 (1 C. L. O., 140}, allowed him to amend by
retaining so much of the land embraced in his original entry as did not
conflict with the cash application, and to take, in lien of that in con-
flict, an adjoining tract which was free.

In the case of Jefferson Newcomb, decided by this Department Jan-
uary 12, 1876 (2 C. L. O., 162), it was ruled, in substance, that where
by mistake the homestead entry papers failed to properly describe the
land intended to be entered, the intention in making the application is
a proper sobject of inquiry, and if mistake was actually made, the en-
tryman ¢ shonld be allowed full opportunity and a reasonable time after
discovery to rectify the error, and secure to himself the fruits and
avails of his labor, performed in good faith and in sfrict compliance
with the requirements of law. . . . . His case is like that of a
pre-emptor, who, being entitled to the land embracing his residence
and improvements, has misdescribed the same in his filing, and is als
ways allowed to amend, unless by gross laches, negligence, or by some
act or declaration, amounting to an estoppel, he has himself barred his
right, in favor of an adverse interest.”

August 8, 1878, your office, in a circular relative to changes of en-
try (6 C. L. O., 134), quoted sections 2369, 2370, 2371 and 2372 of the
Revised Statuntes, cited supra, and proceeded to define their scope and
purpose. That circular stated, among other things, that section 2372
of the Revised Statutes

Applies to all classes of entries, and also embraces cases where the error was not
occasioned by any aet of the surveyor or of the land officers, butrestricts changes of
entry to cases in which the tract erroneously entered does notin quantity exceed one-
half section, and where the certificate of the original purchaser has not been as-
signed or his right in any way transferred.

Change of entry may thereafter be allowed in accordance with these provisions,
in respect to either of the following classes of cases, viz:

Purchases at public sale.

Private entries.

Pre emption entries,

Military bounty land-warrant locations.

Scrip locations, efe.

A change of entry, when allowed, will be made from the tract erroneously entered
to that intended to have been entered, if vacant; but if not vacant, the change may
be made to any other tract liable to entry, )

The application must, in all cases, be made by the party making the original entry,
or, in case of his death, by his legal representatives, not being assignees or transferees.

The applicant must file an affidavit showing the nature and particular cause of the
error, and that every reasonable and propér preeaution had been used to avoid it, ac-
companied by the best corroborative testimony that can be procured. The oath of
the party interested is not.of itself sufficient,

The affidavit must also show that the land erroneously entered has not been trans-
ferred or otherwise encumbered. )

This evidence, together with your joint opinion as to the existence of the mistake,
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and the credibility of each persen testifying thereto, will be forwarded for the decis-
ion of this office.

Where a patent has not been issued you will require the surrender of the duplicate
receipt, or certificate of location (as the ease may be), accompanied by the affidavit
of the party that he has not sold, assigned, nor in any way encumbered the title to
the land described in the application, and that said title has not become a matter of
record.

I fail to find any decision of your office or of the Department which
applied the requirements above quoted as those of Sec. 2372 of the Re-
vised Statutes fo homestead or timber culture entries, or to pre-emption
filings, _

In Neubert ». Middendorf, decided by this Department April 2, 1§83

(10 C. L. O.; 34), it was said that the right to amend a homestead entry -

¢is recognized by the practice of the Department to obtain the correc-
tion of a mirdeseription in the original papers, growing out of accident
or mistake, clerical or otherwise, when the settlement of the party is
bona fide upon a particular tract, and heis in danger of losing his actual
home and improvements. . ... Technical objections should not be in-
voked to defeat such right.” . '

In the case of Thomas Hammill, decided by the Department July 27,
1883 (2 L. D., 36), the same rule was stated, and the application to
amend bomestead entry was allowed, on the corroborated statement of
the entryman as to his intention.

In Sederquist v. Ayers, decided August 28, 1883 (2 L. D., 575), the
general right of amendment was recognized by the Department, but the

_application was denied in that particular case for want of due diligence
and because a valid adverse right had intervened prior to the applica- -
tion to amend.

In Northern Pacific Railroad Company ». Curry, decided February
19, 1884 (2 L. D., 852), the Department recognized the right to amend
a timber culture entry, and amendment was allowed. See also Goyne
v, Mahoney (2 L. D, 576) ; Johnson ». Gjevre (3 L. D., 156); Brown ».
West (id., 413).

In these and in other cases which might be cited, no particular rule
seems to have been followed by which any particular method of pro-
cedure was required of applicants for amendment. Each case was
decided on its merits as presented, independently of and without the
application of any specified rule as to the form or character of the
evidence. Ordinarily, if no adverse claim appeared, the evidence con-
sisted of the affidavit of the applicant, corroborated by two or more
affiants. Thus, the pratice continued, until October 25,1884 (3 L. D.,
161), when this Department approved a circular, prepared by your office,
which reads as follows : '

The very large number of applications for changes of entries and filings and for new
entries or filing under the pre-emption, homestead, timber eulture, and other acts,
render it necessary to advise you that the allowance of such applications is, as a rule
without authority of law,

It occasionally happens that an error has been made in the description of land ap-
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plied for, but that such error isas universal as woald be implied by the frequent ap-
plications tor a change to another tract is not to be presnmed.

You will exercise the greatest care and discrimination in accepting such applica-
tions, and you will hereafter in every case require applicant to prove that the tract
was erroneously entered by a mistake of the tfue numbers of the tract intended to
be entered, and that every reasonable precaution and exertion had been used to
avoid the error, and showing particularly how the same ocourred. You will require
corroborative testimony upon these points. The affidavit of the party in interest
uncorroborated by other testimony will not be deemed sufficient.

You will also require satisfactory evidence, by sufficient atfidavit or affidavits, that
applicant has not assigned, transferred, sold, or disposed of, nor agreed to sell, as-
sign, transfer, or dispose of any right or interest under said erroneous entry or tiling,
nor received or been promised any cousideration whatever for abandoning said land
or for relinquishing his claim thereto, and that he hasnot executed any relinquish-
ment thereof, nor agreed to doso, and that his application for a change of entry isnot
made for the purpose of enabling any other person to enter the originally entered tracts.

In the case of a pre-emption entry or filing, or a homestead entry made upon alle-
gation of existing residence npeon the land, applicant will be required to prove to your
satisfaction that he was actually residing upon the tract to which change is desired,
ab the date of sueh filing or entry, and that he intended te enter that land, and did
not know that his application or filing embraced other or different land.

You are authorized to reject applications for insufficiency of proof, or when ysu are
satisfied that the same is not made in good faith or that no actual mistake has oc-
carred. If appeal is taken you will transmit the testimony with your opinion in
writing. In all other cases you will transmit the testimony, together with your
joint written opinion Loth as to the existence of the mistake and the credibility of
each person testifying, and your recommendation in the case.

Youn will bear in mind that every person is restricted by law to one entry under
the pre-emption, homestead, timber culture, timber land, and desert land laws.

Applications for second entries or filings, or changes amounting to second entries
or filings, nnder these laws should not be allowed where the defect in the original
entry or filing was one that the party himself might have avoided by the exercise of
due diligence and proper compliance with law. Non-compliance with law, or alleged
ignorance or misinformation in regard to the requirements of the public lands laws,
or want of a proper examination of the land, or the alleged existence of prior adverse
claims of which the subsequent entryman had nofice, or was bound to take notice,
are not valid reasons for change of entry or for the allowadnce of new or second
entries or filings for different land.

The existence of a pre-emption filing or declaratory statement for a tract of land,
proof not having been made, is not a bar to the eatry of the land by another person,
and is not sufficient ground upon which to base an application for a change of entry
or for a new entry of other land by a party who has made entry over such filing.
You will not receive or trausmit to this office applications based upon that ground.

Second pre-emption filings for different land are nob permissible when the land
originally applied for was subject to pre-emption at date of filing, and applications
for such second filings will net be received or transmitted.

This circular was in force only about four months, when it was by
the Department expressly revoked in the case of Crail Wiley, decided
© Febroary 27, 1885 (3 L. D., 429). In that case it was said that:

the Department did not deem it advisabie to deny by arbitrary rules the right of
settlers to apply volunsarily for such amendment as will enable them to secure the
right to their homes, where clerical mistakes or conflicting claims have been made
to their prejudice. It is the duty of this Department to aid rather than obstruct the
prosecution of settlement rights, and all cases shouid be fairly heard and adjudged
upon their merits, without the restriction of technieal regulations.

f
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This decision restored the practice which had prevailed prior to the
circular of October, 1884 (supra), of receiving and passing upon appli-
cations to amend pre-emption filings, and homestead and timber culture
entries, on such evidence as might be offered, and on their merits, as
shown by the evidence in each case, without regard to its form or man-
ner of presentation. In other words, an application to amend, on the
ground of error or mistake, might be allowed on ex-parie affidavits, if
therefrom it appeared that the applicant had acted in good faith, thab
he had exercised ordinary care and diligence, and the records showed
that superior rights would not be interfered with.

The difficulty in fixing and attempting to follow literally in every
case an unbending rule, in regard to amendments and changes of en-
tries, is illustrated by the case of Mathias Florey, decided by my prede-
cessor, Secretary Lamar, August 27, 1885 (4 L. D., 112).

In that case the entry was so changed as to permit the applicant,
who was a timber culture entryman, to change his entry so as to take
an adjoining and entirely different tract of land, and one thch orig-
inally he hiad not intended to enter.

The mistake which had occurred was due in part to the local office
and in part to the claimant, and on the peculiar facts, as shown by the
record and the statements of applicant, his application was allowed.

In the case of Henry E. Barnum, decided by this Department March
11, 1887 (5 L. D., 583), it was ruled that the right of amendment should
be recognized where the entry as of record was not for the tract intended
to be entered, and due care and prudence had been exercised. In that
case the applicant averred that being a stranger in the country, he had
employed a ‘land locator,” who appeared to be familiar with all the
land thereabouts, who, after applicant had selected the tract which he
desired to enter and to which he asked to amend, gave him as the de-
seription of the same what proved to be the description of another and
different tract. Applicant was eorroborated in his statement by the
“locator,” aud the decision, after finding that the applicant had acted
in good faith, and that his mistake was such an one as is liable to be
made by & man exercising ordinary care and prudence, directed the
allowance of the application. '

March 2, 1887 (5 L. D., 534), the Department, in the case of Daniel
Keesee, although denying his application on the facts presented, which
showed a change of mind after original entry, used the following lan-
guage:

The Department has always permitted the amendment of an entry, in the sensé of -

the correction of an incorrect record (where an error had been made whereby the rec-

ord failed to describe correctly the land which the claimant intended to enter), pro-
vided no superior adverse right intervened prior to the application to amend.

The case of Christian Zyssett, decided by the Department November
23, 1887 (6 L. D., 353), was similar to the Barnum case, cited supra, ex-
cept the latter was a homestead, while the former was a timber culture

3263—voL 7T—11
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entry, and his application, which stated that he was misled by a mis-
take of the person who located him, was allowed, his statements being:
corroborated by the affidavits of two persons.

In the case of A.J. Slootskey, decided by me January 31, last (6 L.
D., 505), though it was held that the application could not be treated
as one to amend, because it was for a tract different from that originally
intended to be entered, the following langnage was used :

If this application had been to amend the original entry, in accordance with the:
original purpose of the entryman, so as to designate the tract he had intended to enter,
and if no intervening right inconsistent with his proposed entry had been established,
I think the application to amend should have been granted; certainly, if he satisfac-
torily excused his contribution to the mistake, this would have been the rectification
of an error without injury to the rights of others, and would have been demanded
upou the plainest principles of equity and the established usages of the Department,.
as shown by various decisions.

The case of William Barr, decided by me April 25th last (6 L. D., 644),
was that of an applicant to amend timber culture entry, go as to de-
seribe the land which he intended to enter. The application, which was.
duly corroborated, set out that a mistake had been made by the notary
who prepared the entry papers, he having made a mistake in the num-
ber of the township; that as soon as applicant received the receiver’s
receipt, he returned the same to the notary and requested him to have
the error in deseription corrected.

My decision in that case ruled that, if the allegations of the applicant
be true, the change in the entry as desired should be allowed ; but your
office having expressed a doubt as to the existence of an error as alleged,
and the record failing to show that the evidence had been submitted to-
the register and receiver, or that they had transmisted an opinion therein
as to the existence of the mistake and the credibility of each person
testifying thereto, 1 directed the return of the application and evidence
for the opinion of the local officers on the points indicated. In doing:
this, reference was made to the requirements of section 2372 of the Re-
vised Statutes, the rule in which, I stated, did not apply by the terms.
of the section to timber culture cases, inasmueh as they were later pro-
vided by law, but “may well be applied to them in proper cases, out of
due caution.” In other words, while the statute (2372 R. 8.) does not
specifically apply to and operate upon timber culture entries, the rea-
sons thereof may be appropriately applied to such cases, and the Depart-
ment may therefore properly make a rule containing a requirement rela-
tive to applications to amend timber culture or homestead claims similar
to that contained in said section 2372 of the Revised Statutes.

The laws providing for the disposal of public lands constitute one
general system intended for the development of the country and the
benefit of its citizens. They are consequently to be construed in pari
materia, and the rules and regulations under which they are adminis-
tered should be as nearly uniform as the several methods of disposal
will permit, with a view to securing satisfactory evidence of compliance-
with the law and of good faith in each case.
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I therefore reiterate what was said in the Barr case, supra, that in
proper cases a rule similar to that contained in section 2372 of the Re-
vised Statutes relative to mistakes, may properly be and should be ap-
plied to timber culture cases, and not only to timber culture cases, but
to all classes of claims, to which it is not made specifically applicable
by said section of the law. _

You will accordingly please formulate and forward to the Department
for approval a circular in conformity with the views herein expressed,
which circular will -govern immediately upon its promulgation and re-
ceipt at the several land offices.

Pending applications will be cousidered and acted upon on their
merits, and in the light of the evidence found in each case. Should that
be sneh as to warrant the conclusion in any case that a mistake was
actually made ; that the applicant was not guilty of inexcusable eareless-
ness or negligence, and that he has acted in good faith, amendment may
be allowed on the evidence submitted and under the practice heretofore
prevailing. Shounld the evidence in any case, however, not be deemed
satisfactory, when considered under former rulings, such case should Le
remanded to the local office for further evidence, to be furnished and
passed upon by the register and receiver, in accordance with the views

“herein expressed aud in compliance with the circular to be issued as
directed.

- In the case immediately under consideration, your office expresses no
doubt as to the fact of the mistake, nor as to the good faith of the ap-
plicant, the decision appealed from simply stating that « the claimant
must abide the entry as made, as no considerable hardship, it appears,
will result therefrom.”

Upon the showing made by appellant, as set out in the opening pages
hereof, I am of the opinion that he from the first intended to take the
NW. £; that a mistake occurred in making the record of the entry, which
is satisfactorily explained, which under the circumstances is excusable,
and which may properly be corrected as asked, if to do so does not in-

“terfere with any superior adverse right.

Your office decision is accordingly reversed, and the application will
‘be granted, subJect to the eondition above mentloned as to an adverse
claim,

RAILROAD GRANT—ENTRY--ORDER OF CANCELLATION.
ANDERSON 9. NORTHERN Pac. R. R. Co. ET AL.

The cancellation of an entry by the order of the Commissioner of the General Land
Office takes effect as of the date when the decision is made; and the fact that such
order was not noted on the records of the local office until after the definite loca-
tion of the road, though made prior thereto, would not operate to defeat the
operation of the grant.

Secretary Vilas to Commissioner Stockslager, August 9, 1888,

On June 3, 1884, Christian Anderson offered declaratory statement
for the NE. £ NW. % Sec. 21, T. 132 N,, R. 42 W., Fergus Falls, Minne-
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sota, alleging settlement the same day. The loeal officers rejected the
filing on account of the claim of the St. Paul, Minpeapolis and Manitoba
Railway Company. Anderson appealed.

Your office by letter of July 16, 1883, found that the tract is within
the granted limits of the road now known as the St. Paul, Minneapolis
and Manitoba Railway, formerly St. Paul and Pacific, St. Vincent Ex-
tension, and within the indemnity limits of the Northern Pacific Rail-
road; that the former road was definitely located December 19, 1871,
and that one John Green made homestead entry for the tract, No. 5359,
St. Cloud series, July 28, 1868, which was canceled on the records of the
local office January 4,1872; that this entry subsisting at the date of
definite location of the St. Paul road excepted the land from the grant
for thatline, that the Northern Pacific road can have no claim to the
tract, as the law does not allow one road to go into the granted limits
of another to seek indemnity, and allowed the filing of Anderson to go on
record.

Both companies appealed.

It appears from the records of your office that the judgment of can-
cellation of said entry was made by the Commissioner December 14,
1871, five days prior to the definite location of the St. Paul road. Prior
thereto testimony had been submitted before the local officers on the
allegation that the entryman Green had abandoned his entry, The
loeal officers on the testimony submitted recommended that the entry,
with certain others in like situation, be canceled. Your office thereupon
by said letter of December 14, 1371, notified the loeal officers that the
respective claims of said entryman * have been adjudged forfeited.”
No appeal was taken therefrom.

Your office in the decision appealed from in effect holds that the can-
cellation of Green’s entry did not take effect until the local officers noted
the cancellation on their records. :

This question was disposed of in my decision of March 1, 1888, in the
case of John H. Reed (6 L. D., 563), as follows:

The only other question presented in thiscase is, at what date was George C. Reed’s
entry canceled and the land restored to the public domain? There is no question as
to the authority of the Commissioner of the General Land Office to cancel an entry,
and Lis judgment of cancellation ean be vacated and set aside by the appellate tri-
bunal only at the instance of the entryman, or his legal representatives.

When, therefore, a final judgment of cancellation is rendered by the Commissioner,
the entry in question is thereby canceled, and the lJand then Dbecomes subjeect to ap-
propriation nnder the provisions of the laws relating to public Jands, A judgmentis
final as to the tribunal rendering it, when all the issues of law and fact, necessary to
be determined, have been disposed of so far as that tribunal had power and authority
to dispose of them. .

Tollowing the rule stated in that case it is held that the cancellation
of Greew’s entry took effect as of the date of the Commissioner’s de-
cision, December 14, 1871, At the date of definite location therefore
the land was free and passed to the St. Paul company. This disposi-
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tion of the case renders it unnecessary to pass on the right of the North-

ern Pacific to select land within the granted limits of the other road,and

no raling is made on that question. The filing of Anderson is rejected.
Said decision is modified accordingly.

POSSESSORY RIGHTS -SOLDIERS’ ADDITIONAL HOMESTEAD ENTRY. ;

WACHTER ET AL. ¥. SUTHERLAND.

The assertion of a possessory right to land does not confer any right thereto nnder the |

settlement laws. lug

A soldier’s additional homestead entry will not be disturbed where it appears to have
been made under the interpretation of the law then in force aud recognized by
the Department, although under the changed constraction of the law such entry
wonld not now be admissible.

Secretary Vilas to Commissioner Stockslager, August 9, 1888.

T have cousidered the case of J. F. Wachter and J. W. Campbell ».
James Sutherland, on appeal by the latter from your office decision of
~ September 11,1836, holding for eancellation his pre-emption filing for the
SW. % of Sec. 2, Tp. 2 8., R. 2 W., M. D. M., San Francisco, California
land distriet. .

Township plat was filed July 8, 1878. On that day Wachter made

soldier’s additional homestead entry for the north half of said traet.

~ On the same day Campbell made soldier’s additional homestead entry '
for the south half of said tract. Un Uectober 7, 1878, Sutherland filed

" pre-emption declaratory statement for said SW.  of Sec. 2 Tp. 2 S.,
R. 2 W, alleging settlement December 23, 1865.

By letter of your office of January 5, 1882, the local officers were di- -
rected to issue final certificates in the above mentioned soldiers’ addi-
tional homestead entries, together with a nunmber of other entries of the
same character which was done January 17th, of that year.

Sutherland advertised to offer final proof under his filing, fixing Oe¢-
tober 1, 1884, as the day for making said proof. Upon a protest by the
homestead elaimants, a hearing was had and the local officers awarded
Sutherland the NE. Z of the SW. } of said seetion; and advised the
cancellation of his filing as to the rest of the lznd covered thereby.

From that decision both Sutherland and Wachter appealed. In your
office it was decided that Sutherland was not entitled to enter any por-
tion of said tract and his filing was held for cancellation.

In 1871, Sutherland aud one Charles Ramage bought from one Crym-
ble his improvements on a tract of land of about five hundred acres and
embracing a part of the tract in controversy. They occupied said land-
together, being engaged in cattle raising until 1874, when Sutherland
sold to Ramage lLis interest in the cattle and all the land oceupied by
them, except the particular tract in controversy, which he claims he re-
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served for himself, intending to take it under the pre-emption law when
it should be declared government land. He, however, took no steps to
malke a settlement there until after the homestead entries before men-
tioned had been made. On July 11, 1878, he stayed all night on this
land in a tent placed there by Ramage without his (Sutherland’s) knowl-
edge, In his testimony Sutherland said in regard to this occurrence,
Ramage told me there was a tent there and told me to go and sleep in
it. I don’t know who the tent belonged to.” He was next on the land
two or three weeks later and staid in the tent all night. In September
of that year he had a frame house eight by ten feet put on the land and
stayed there occasionally, up to the spring of 1383, when he claims he
begun a continuous residence there. At the time he first stayed all
night on this land he was making his home with Ramage, and took his
supper there that day and his breakfast the next morning. Sutherland
was at this time blind and it was impossible for him to live on the iand
without some one with him. For years prior to making his filing he
had made his home with Ramage and others in the neighborhood and
continued this mode of life for at least about five years after making his
filing. It is elear that Sutherland Ladl not at the date of said soldier’s
additional entries any valid claim to said land under the setilement
laws, nor had he acquired any such claim at the date said entries were
approved by your office and final certificates issued thereon.

1t is contended that the entries of Wachter and Campbell are invalid
and illegal. The certificates of your office showing that Campbell and
‘Wachter were each entitled to an additional homestead entry not ex-
ceeding eighty acres, bear dates respectively of November 1, 1377, and
February 28, 1878. On August 24, 1877, Campbell appointed William .

" H. Meade, his attoruey to locate at any land office any land he might
be entitled to nnder section 2306, of the revised statutes of the United
States, ete.

On February 6, 1878, Wachter appointed D. H. Talbot, of Sioux City,
Iowa, his attorney to obtain the approval of his claim for an additional
entry and authiorized said Talbot to loeate for him at any land office in
the United States sueh lands as he might be entitled to enter and giv-
ing him full power of substitution, ete. On June 13, 1878, Talbot sub-
stituted and appointed William H. Meade in his place, under the power
granted Dby the said power of attorney. On July 8, 1878, Meade, it
seems, appeared at the local office and located the land embraced in
these entries and at the same time filed all the necessary papers and
exhibits. These entries were made on the same day and under similar
circumstances as the entry of George Thomas, the validity of which was
considered and passed upon by this Department in the decision rendered
December 16, 1586, in the case of Uliver ». Thomas et al. (5 L. D., 289).
It was held in that case that when the entry there under consideration
was made, it was the practice to allow entries made under similar cir-
cumstances and having been made and allowed under the rulings then
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in force, and not being in conflict with the law as then interpreted,
should be allowed to stand. The entryman complied with all the regu-,
lations of the Department in the matter of his entry and he should not
Dbe prejudiced now, because those regulations have been changed. I
perceive no good reason for changing the rule laid down in that case
and under the anthority of that case the entries here under considera-
tion must be allowed to stand.
Your said office decisionis affirmed.

DESERT LAND ENTRY—FINAL PROOF—PUBLICATION.
Wirriam G. Rupb.

Proof which does not show reclamation cannot be accepted, although 1t may appear
that the entryman has attempted in good faith to reclaim the land.

Proof showing what has been done in the matter of, reclamation since the submission
and rejection of the original proof, cannot be treated as supplemental, but is
new proof, aud due publication of notice should be made prior to the submission
thereof.

Secretary Vilas to Commissioner Stockslager, August 8, 1888.

. T have considered the appeal of William G. Rudd from your decision
of December 29, 1886, rejecting his final proof in the matter of his desert
land entry, No. 1068, for the SW. % of SE. 4, the S. $of SW. Sec. 20,
the W. % of NE. 4, the NW. 4, the N. § of SW. 1 and the NW. of SE.
1 Sec. 29, T. 29 N., R. 62 W., Cheyenne, Wyoming.

The record shows that Rudd made his original entry of the land de-
scribed November 19, 1883, and made the first payment of twenty-five
cents per acre as required by law. November 19, 1836, he offered
final proof which was on the same day rejected by the local officers “be-
cause the land is not shown to have been irrigated or reclaimed.”

Claimant appealed to your office, which, after stating that he on No-
vember 13, 1886, relinquished of the land claimed by him as above, the
following subdivisions, to wit, the NW. } of SE. 1 and the W. § of the
NE. } Sec. 29, amounting to 120 acres, because it was hilly, affirmed the
action of the local officers rejecting his proof as to the residue. The
relinquishment left his claim containing an area of 360 acres. He ap-
peals from your said decision rejecting his proof. In his appeal he
admits that he had not reclaimed the land nor conducted water thereon
as required by law, but avers that as the proof shows that a large
amount of work had been done with a view to reclamation of the land
by conducting water thereon, and since the failure to conduct water
apon said land within the time required by law was owing to no fault
of his, but was caused by matters over which he had no control, there-
fore said proof should have been accepted as satisfactory and as evine-
ing his good faith. The contention of appellant eannot be sustained.
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A showing of his intentions, however good they may have been cannot
avail in the absence of proof showing that what the law requires to be
done in the matter of reclamation has been done.

It appears from the proof which was offered and which the local office
and your office rejected, that ditches had been dug to conduct water
upon the land but that no water had been so conducted.

The reasons assigned for the failure are that the water from which
appellant expected to get his supply was by another company, different
from the one which was to supply him, conducted away by ditches to-
other lands and that he was thus deprived of its use; that the matter
of the right of the respective companies to the water was in litigation
in the courts; that while so in litigation the prairie dogs and gophers
burrowed under and through his ditches so that when water could be
procured they wouid not contain nor conduct it as desired ; also that.
while awaiting the result of said litigation the dam which had been
constructed to store and turn the water to his ditches was washed
away and had to be repaired. All these things while a misfortune for
appellant, would not justify the land department in accepting proot
which fails to show reclamation as required by law. The action of
your office in rejecting the proof offered was therefore correct.

The appeal from your decision on rejecting said proof also contains.
the following alternative petition, to wit: in case the proof cannot be ac-
cepted on appeal, then claimant asks that his entry be not canceled but
that he be allowed to submit additional proof showing full reclamation
of the tract in question.

Since the case came here on appeal, additional proof has been fur-
nished andis now with the papers in the case. It was made November
30, 1887, before the local office, and consists of sworn statements by
three affiants, setting forth that they are familiar with the land claimed
by Rudd as desert land, having been upon and assisted in ditching and
irrigating it; that it has been irrigated, reclaimed and rendered pro-
ductive, ete. 7

Said proof cannot properly be treated as proof supplemental to that
originally offered. It is rather in the nature of new proof because it
covers a new period of time and shows a new state of facts, viz: what
has been done since the original proof was offered and rejected. At
the date when said original proof was offered, publieation of notice ofin-
tention to make final proof was not required in desert land cases.

On June 27, 1887, however, a circular relating to desert land entries
was issued by your office with the approvalof the Departnrent requiring
among other things, that

Before final proof shall hereafter be snbmitted by any person claiming to enter
lands under the desert land act, such person shall be required to file a notice of inten-
tion to make such proof which shall be published in the same manuner as required in
homestead and pre-emption cases. (Paragraph 13of Cireular (5 L. D., 703.)

The additional, or more properly speaking, the new proofin this case
was offered on November 30, 1837, about six months after the promul-
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gation of the eircular above mentioned. Not having been made in con-
formity with the requirements of said circular it cannot properly be
considered.

Your decision rejecting the proof originally offered is affirmed and the
papers transmitted are refurned herewith. You will remand the case
to theregister and receiver with direction to require new final proof to-
be made after publication and in accordance with the other requirements.
of the cireular of November 30, 1887, supra, which proof may be made
and offered at.any time within sixty days from receipt of notice hereof.
More than three years having elapsed sincethe original delaration of in-
tention to reclaim the tract, the case will,should new proof be offered,
be referred to the Board of Equitable Adjudication for action under
rule 30 of the rules governing said Board (7 L. D., 799).

- —

MINING CLAIM—3URVEY—-HEARING.
ExymA LoDE.

A hearing may be allowed for the submission of evidenece in explanatiou of an appar-
ent discrepancy between the survey and the claim, as marked out upon the-
ground and described in the location.

Secretary Vilas to Commissioner Stockslager, August 8, 1838.

. By letter of October 14, 1886, you held for cancellation mineral entry

No. 61, made August 25, 1884, by Levi Smiley for the Emma Lode min-
ing claim, on the ground that ¢ the survey is not in acecordance with
the original location of Oectober 5. 1878, nor with the amended loca-
tion of September 8, 1879, nor with the stakes found upon the ground,.
‘all of which embraces different ground.”

On appeal from said: decision it is urged that the same was made
without giving the owners opportunity to explain the alleged discrep--
ancies or to be heard as to the effect of such discrepancies as there may
be, and affidavits are filed to the effect that in point of fact the survey
correctly represents the claim as ** staked upon the ground, held, worked,.
and claimed.” And, unless patent can now issue, a hearing is prayed
for, to establish these facts.

While it is clear that as the field notes and plat of survey on their
face indicate a discrepancy between the land surveyed and theclaim
as staked out upon the ground, and deseribed in the location, no pat-
ent can on this record issue, the allegations made in the papers op
appeal seem to me to justify the granting of the hearing prayed for as.
alternative relief. ' '
Your said decision is modified accordingly.
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HOMESTEAD ENTRY- RESIDENCE.
MARY E. BATLIFF.

After the settler has in good faith established a residence on the land, to the exclu-
sion of a home elsewhere, absences rendered necessary by the sickness of a parent
may be properly excused.

Secretary Vilas to Commissioner Stockslager, August 8, 1888.

1 bave considered the appeal of Mary E. Bailiff from the decision-of
your office of December 21, 1886, rejecting her final proof and holding
for cancellation her final certificate, No. 6077, and homestead entry, -
No. 20,042, for the E. § of NE. 4, and N. § of SE. %, Sec. 20, T. 106 N,
R. 59 W., Mitchell district, Dakota Territory.

The claimant was the widow of a soldier, who served three years in
the army of the United States during the late war, and was honorably
discharged at the expiration of his term of service, and as such, she
was entitled to a deduction of said three years from the time of resi-
-dence, otherwise required to perfect title. Her entry was made, May
23, 1882, and, October 2, 1885, about three years and four months after
entry, her final proof was offered and approved by the local officers and
final certificate issued thereon,

The improvements of claimant consist of a house, ten by twelve feet,
.a well and fifteen acres of breaking, of the total alleged value of $150.00,
and, as stated in your office decision, she “established actnal residence,
September 15, 18827

It appears from a supplemental and corrcborated affidavit filed by
her with her proof, that from September 15, 1882, the date of her estab-
lishment of residence, to the latter part of October, 1883, a period of a
little more than a year, she remained continuously on the land. Atthe -
latter date, she was summoned to attend her mother, who had been an
invalid for fourteen years, and had suddenly grown worse and was not
.expected to live. She obeyed this summons, and remained with her
mother, rursing her and attending to her wants, until January 1, 1884,
when she returned to the homestead tract and lived there until the
latter part of May, 1834. She was then again called to the bedside of
her mother, where she was detained until August 1, 1884. From the
.date last named o March 1, 1883, she lived upon her claim. From
March 1, 1883, to June, 1883, and, also, during July, 1883, she was in
attendance upon her mother, and the remainder of the time, until final
proof was made, October 2, 1883, she was on her claim.

It appears, then, that from the time of her establishment of residence
-on the land, September 15, 1382, until she made her final proof, October
2, 1885, a period of about three years and seventeen days, she lived upon
her claim about two years and two months, and was absent in attend-
:ance upon her mother, from time to time, as above stated, about ten
aonths. '
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The claimant states that she left said land only for the purpose above
:stated, and that she did so on the urgent entreaty of her parents—
sometimes, by letter, and sometimes, by telegram. She is corrobor-
.ated in her statements by the affidavits of the two physicians, who at-
tended her mother, and who state, that her mother was an invalid of
long standing, who at times grew worse and at such times was expected
to die, and that ou these occasions, the claimant would be sent for to
nurse her mother, and that claimant obeyed these calls and faithfully
-cared for her sick parent, and her services were necessary and very
beneficial, and when her mother was temporarily relieved and out of
-danger, she returned to her claim. ‘

The proof being unsatisfactory to your office, the claimaut, in re-
;sponse to a call for a corroborated affidavit, showing * whether or not
she had maintained continuous residence since the date of her final
prooty” filed, September 27, 1886, an affidavit, duly corroborated, * that
since making final proof she has not maintained a continuous residence
upon said land, for the reason that she had beeu obliged to be absent
from said land to care for her mother, who was an invalid and who died,
June 15,1886 . . . . . and sincethe death of her mother, she has
been compelled to care for her father, who is an old man and left alone
with no one to care for him except her; and that she has not alienated
.gaid tract nor any part thereof, and has fifteen acres of said land culti-
vated to crops each year and forty acres fenced, and a good habitable
Jhouse upon said land.”

 Your office holds, that the fact, that the mother’s illness had been of
Jong duration when the entry was made, shows that the claimant ¢ well
knew it would be impossible for her to properly comply with the home-
stead law in the matter of residence and cultivation,” and, therefore,
she never intended making the tract her home to the exclusion of every
other, and that this view is strengthened and corroborated by the far-
wher fact, shown by her last affidavit, that since her mother’s death she
sets up as an excuse for continued absence from the land, * that she has
to take care of her father, who lives in a distant State (lowa), though
-she (leclales at the same tlme, that her house upon theclaim is a habit-
-able one.”

In this finding, I can not concur. The nature of the mother’s malady
dAsnot stated, but the fact, that it had become chronic and had lasted so
long without fatal result, necessarily relieved the claimant’s mind of
immediate apprehension. It seems, also, that the disease did not neces-
:sitate the claimant’s attendance all the time, but only at intervals of
-considerable duration. She lived on the tract over a year after estab-
lishing her residence, before she was summoned to her mother’s bedside,
and, while the illness had become chronic at the date of the entry, it
-does not appear that previous to that time, it had been characterized by
those dangerous attacks, which oceurred at intervals of varying dura-
tion after the entry. I am of the opinion that the claimant established

i
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residence in good faith, September 15, 1882, with the intent to make the
tract a permanent home to the exclusion of every other, and that her
absences thereafter, and prior to her proof, being in obedience to calls of
filial duty, are not evidence of an intent to abandon.

The decision of vour office rejecting the proof and holding the entry
and final certificate for cancellation is reversed, and the entry will be
passed to patent.

COAL ENTRY CONTIGUOUS TRACTS SECTION 2347 R. S.
C. P. MASTERSON.

A coal entry made under sestion 2347 R. 8., must be restricted to contignous tracts.of”
Jand.

Where a statute has received interpretation by long continued usage and practice in
the proper bureau or department empowered to enforce it, so that such construe-
tion must be deemed generally known and accepted, similar words and phrases
in a subsequent statute, with reference to the same subject matter, will be con-
strued as having been used in the sense in which those in the former statnte have
Deen interpreted. :

Secretary Vilas to Commissioner Stockslager, August 10, 1888.

C. P. Masterson made coal entry for the SW. } of NW. 4, SW. Zof

SW. % and E. } of SE. 4, Sec. 34, T. 16 N., R. 6 E,, Olympia, Washing-
ton Territory.

The entry embraces three tracts of land separate from each other.
The tracts are not only non-contiguous, but they do not corner.

You held the entry for cancellation as to two of the tracts, allowing
the claimant to designate which of the two tracts shall be canceled.
From this action claimant appealed, alleging error in holding, that the
act of Mareh 3, 1873 (Sec. 2347, R. 8.), restricted entries thereunder to-
tracts eontiguous or compaect in form.

The sole question presented in this case is, whether coal entries may
be made of separate tracts, non-contignons, or whether the rule of con-
tiguity applies as in other cases.

The act of Mareh 3, 1873 (17 Stat., 607), provides that:

That any person above the age of twenty-one years, who is a citizen of the United
States, or who has declared hLis intention to become such, or any association of per-

sons severally qualified as above, shall, upon application to the register of the proper-

land-office, have the right to enter, by legalsubdivisions, any quaatity of vacant coal
lands of the United States not otherwise appropriated or reserved by competent
anthority, not exceeding one hundred and sixty acres to each individual person, or
three hundred and twenty acres to such association, upon payment to the reeeiver of
not less than ten dollars per acre for such lands, where the sawe shall be sitnated
more than fifteen miles from any completed railroad, and not less than twenty dollars
per acre for such lands as shall be within fifteen miles of snch road.

The pre-emption law provides that every person possessing the quali-
fications therein named may enter, by legal subdivisions, any number
of acres not exceeding one hundred and sixty aeres, or a quarfer sec--
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tion of land,” and further provides that no person shall be entitled to
more than one pre-emptive right.

The coal land law provides, that every person, possessing the quali-
fications therein named, may enter ¢ by legul subdivisions any quantity
.of vacant coal lands of the United States . . . . . mnot exceeding
one hundred and sixty acres, to such individual person,” and the act
authorizes only one entry by the same person.

There is in this respect very little difference in the phraseology of the
two acts. They both authorize an entry of any quantity of lands by
legal subdivisions, not exceeding one hundred and sixty acres, and both
restrict the entryman to one right of entry.

In administering the pre-emption law, the Department has always
required that the several legal subdivisions comprising the entry shall
be contiguous.

In the circular issued by the Department September 15, 1841 (1 Les-
ter, 360), providing rules and regulations for the purpose of earrying
into effect the act of September 4, 1841 (5 Stat., 453), it is provided that
tracts liable to entry under said acts are:

First. A regular quarter section .o

Second. A fractional section, econtaining not over one hundred and sixty
acres. .

Third. Two adjoining half- qua,rber sections (in all cases to be separated by a north
and south line, except on the north side of townships, where the surveys are somade
as to throw the excess or deficiency on the north and west sides of the township) of
the regular quarters mentioned in the first designation; or, two adjoining eighty-
acre subdivisions of the irregular quarters found on the north and west sides of town-
ships, where more than two such subdivisions exist, or the excess may render them
necessary, provided in the latter case the aggregate quantity does not exceed one
hundred and sixty acres.

Fourth. Two half-quarter or eighty-acre subdivisions of a fractional or brokeu sec-~
tion, adjoining each other, the aggregate quantity not exceeding one hundred and
mxty acres. )

Fifth. A regular half-quarter and an adjommg fractional section, or an adjoining
half-quarter subdivision of a fractional section, the aggregate quantity not exceed-
ing one hundred and sixty acrés.

TUnder these regulations entries of guarter quarter sections were not
allowed, unless it was a residuary forty acre lot, that is, a forty acre

_tract remaining after the sale of the other portions of the same quarter
section, pursuant to the act of April 5, 1832 (4 Stat., 503), allowing such
minor subdivisions, but if such entries embraced two or more subdi~
visions, they were required to be contigunous. The reason for this was,
because the act of April 5, 1832, provided that no person should be
permitted to enter more than one half quarter section in quarter quar-
ter sectioms, but this was repealed by the act of May 8, 1846 (9:Stat.,
9), and thereafter entries comprising quarter quarter sections were al.
lowed under the same regulations allowing entries of adjoining half
sections.

Again, the act of March 3, 1843 (a Stat., 619), provided for joint en-
tries, where two or more persons were reSLdmg on the same quarter
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section, or fractional section of land, no reference being made in the-
act to eontiguity., '

The circular of May 8, 1843 (1 Lester, 370), providing rules and regn-
lations for the exceution of this law, requires that:

Where the persons eultivating do not abandon the tract resided on, a joint entry by
all the residents may be made of such tract and other “contiguous wnoccupied lands,
by legal subdivisions,” to the extent of as many times one hundred and sixty acres,
in the whole, as there are residents on the first mentioned tracts entitled ander the
same law, . . . . The ‘““contiguous” unocecupied land referred to in this section
of the act is to be understood as land separated from the tract resided on, by a line
only, not land in the neighborhood as near as may be; and where there is no such
contiguous land, by reason of its being rightfully claimed by, or in the occupation of
others, the right fails. Snch contiguous land is to be embraced in the same certificate
with the land on which the claimants reside.

The pre-emption law has been uniformly administered under these
rules. As said by the Secretary, in the case of Svang ». Tofley (6 L. D.,
621) :

It is a regulation of this Department, co-existent with the pre-emption law itself,
that the tracts embraced in an entry under that law must be contiguous (citing Hugh
Miller, 5 L. D., 683). ‘

This requirement was made evidently for the reason that it is con~
trary to public policy and the theory of the land laws to allow an entry
to be comprised of separate legal subdivisions, where persons are re-
stricted to one entry, and I can see no reason why the rule should not
apply with equal force in the administration of the law, authorizing en-
tries of coal lands—the phraseology of both acts in this particular being
similar. .

Besides, where a statute has received interpretation by long-contin-
ued usage and practice in the proper bureau or department empowered:
to enforce it, so that such eonstruction must be deemed generally known
and accepted, similar words and phrases in a subsequent statute, with
reference to the same subject-matter, will be construed as having been
used in the sense in which those in the former statute have been inter-
preted, because Congress is taken to have so employed them.

Section 2351 of said aet provides that— '

The Commissioner of the General Land Office is authorized to issue all needful rules
and regulations for carrying into effect the provisions of this and the four preceding
sections.

- Under this authority, rules and regulations were adopted, which de-
clare—

1. Sale of coal land is provided for:

By ordinary private entry under section 2347 ;

By granting a preference right of purchase, based on priority of possession and im-~
provement under section 2343,

It is contended by appellant that, as to entries made nonder section
2347, ‘“‘ the term ordinary private entry can only refer to the rales gov-
erning the disposition of agricultural lands by private entry . . . . .

. the only restriction being as to quantity.”
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The term, ¢ ordinary private entry,” as used in said rules, has no ref-
erence to the rales governing the disposition of lands by private cash
entry under seetion 2357 of the Revised Statutes.

In the sale of public lands under section 2357, the purchaser is not
restricted, either as to quantity, or the number of entries. He may
under one application purchase one or more legal subdivisions in one
section of the township, and in another application purchase another
one or more legal subdivision in the same or a different section of the
township. Hence, a rulelimiting each private cash entry to tracts lying -
contiguously to each other, conld accomplish no good result. Having
the right to purchase an unlimited number of non-contiguous legal sub-
divisions, under the different applications, the purchaser is not prohib-
ited from embracing in one application any number of legal subdivisions,
whether they are contiguous or not. But where the purchaser 1s re-

- strieted to one entry of a limited quantity of land, a rule requiring that
such entry shall be of a single body of land, being practical and in har-
mony with the general policy of the land system, is not, in my opinion,
in derogation of any legal right. It can not be questioned that the
value of the remaining subdivisions may be greatly affected by allow-
ing selections of the most valuable legal subdivisions throughout the
township, and-for this reason it is the policy of the government to re-
quire such entries to be made in one body, where such rule can be

" practically enforced.

I affirm your decision.

FINAL COMMUTATION PROOF=NEW FINAL PROOF.
Marcus J. DE WoLF.

On the rejection of commutabion proof and suspeunsion of the cash entry, because
made during the pendency of & contest, the new proof, though confined to the
same period as that embraced within the former, may be accepted, and held to. -
apply, by relation, to the date of the suspended entry and rejected proof.

First Assistant Secretary Muldrow to Commissioner Stockslager, August
10, 1888.-

I have considered the appeal of Marcus J. De Wolf from the decision
of your office of November 15, 1885, rejecting his final proof and hold-
ing for cancellation his cash entry, No. 11,032, and homestead entry, No.
18,042, for the NE. 1 of See. 22, T. 105 N., R. 61 W., Mitchell district,
Dakota Territory.

De Wolf made said homestead entry Marech 1, 1882, and, November
9, 1883, he made commutation proof and said cash entry. At the time-
the cash entry was allowed, contest of the homestead entry, by one
Rachel W. Stroud, was pending;, and your office, by letter of Septem-
ber 18, 1884, sustained said contest and held the homestead entry for:

* cancellation, and suspended the cash entry and proof, ¢ because im-
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properly allowed pending final determination of said contest.” De Wolf
appealed therefrom and this Department, February 235, 1886, reversed
the action of your office in sustaining said contest, and holding the
homestead entry for cancellation, but concurred in the suspension of
the cash entry and proof, because of the pendeney of said contest at
the time of their allowance ; aud directed that «“ The cash entry will re-
main suspended, and the claimant will be allowed to make new com-
mutation proof, after due notice, showing full compliance with the law.”
{Stroud v. De Wolf, 4 L. D., 394).

De Wolf made said ¢ new proof” Juue 2, 1886, upon which the local
officers rendered dissenting opinions : the register holding it insuffi-
cient and recommending the cancellation of both entries, and the re-
ceiver holding, that it *¢ fulfilled the requirements?” of this Department
in the decision in said contest case of Stroud v. De Wolf and should be
aceepted.

Your office, in the decision now appealed from, concurring with the
register, rejected the proof and held the entries for cancellation.

This proof does not show, that the claimant or his family resided
on the land from November 11, 1833, two days after the first proof
was made, and is a substantial reproduction of the said proof first
made. It relates to and covers the period of time from the date of the
homestead enfry to November 11, 1883, two days after the date of the
first proof and cash entry, November 9, 1883, and is to the effect, as
stated in the decision of your office, that ¢ the claimant established
residence on the tract, August 2, 1882, having that day completed a
twelve by sixteen house thereon, and has broken and culivated twenty
acres—his improvements being worth $300.00; that his wife and two
children resided continuously on the land from the latter part of Au-
gust, 1882, to November 11 1883, except from October 29, 1882, to April
27,1883, when they were in Madison, Wisconsin, to enable the children
to go school and that his wife might be treated by the family physician;
that claimant himself was absent from August 3, 1882, to March 13,
1383, and from that time to June 20, 18383 and from July 4, 1883, to
November 1, 1883, and his absences were for the purpose of carrying
on his business as a vendor of picture frames in Madison, Wisconsin.”
It further appears that the claimant is a man of very limited means.

This proof is substantially the same as the proof introduced on the
hearing of the contest case of Stroud v. De Wolf, supra, in reference
to whieh this office held, that:

The fact that claimant continued to do business at Madison is not sufficient to dis-
prove the positive testimmony of witnesses that his residence was upon the land in
question. It isconcededthat . . . . . eclaimantbuilt a comfortablehouseonthe
land, and remained there two weeks; that his family lived on the land up to the time of
the contuest, with the exception of temporary absence which is accounted for; that
the improvements and cultivation are sufficient to show compliance with the require-
ments of the law. The evidence is not sufficient to warrant the conelusion that the

claimant never settled in good faith onsaid tract or established his residence thereon,
Grimshaw ». Taylor (4 L. D., 330).
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The cash entry made November 9, 1883, while improperly allowed
pending thé contes®, was not void, and accordingly said entry was not
canceled, but only suspended by your office. The above proof, now
under consideration, as stated Dbetore, relates to said cash entry and
covers the period of time from the homestead entry to said cash entry.

Commutation of homestead entries is allowed where the * homestead
settler does not wish to remain five years on a tract” (General Circular
of March 1, 1884, p. 16), and may be made “at any time before the ex-
piration of said five years.” Revised Statutes, section 2301,

The claimant paid the government the consideration required by the
law, the proof then offered showed compliance with the law to the date
thereof, the entry was allowed by the local officers and cash certificate
issued, and the contest (by reason of which the entry was suspended)
was subsequently found to have been groundless and was dismissed.

Moreover, the question is one between the government and the citizen,
and, if the claimant was in fault in attempting to commute his home-
stead entry pending a groundless contest thereof, the officers of the
government are ¢n pari delicto in receiving the claimant’s money and
admitting said entry.

Under the circumstances 1 am of the opinion that the proof last
offered shouid be held to apply by relation to the date of the suspended
cash entry, and proof first otfered, and inasmuch as it shows substantial
compliance with the law in good falth to said date, that it should be al-
lowed.

The decision of your office, holding said entries for cancellatlou, and
rejecting said proof, is, therefore reversed, and the cash entry will be
passed to patent.

DESERT LAND ENTRY—SURVEY ; PRACTICE.
W. L. RYNERSON.

Inthe case of a desert land entry made prior to survey, the entryman is entitled,
on survey of the township, to have his claim properly described by legal subdi-
visions. .

Though a contestant fails to prosecute an appeal, and thus abandons the contest, the

" Department may in the interest of the government, cousider the evidence sub-
mitted with a view to determining whether the entry shonld be ecanceled or a
further investigation ordered.

Secretary Vilas to Commissioner Stockslager, August 13, 1888.

I have considered the appeal of William L. Rynerson from your office
deecision of November 24, 1886, refusing his application to amend his
desert land entry No. 211, so as to embrace therein the SW. £ of the SE.
1, the B. £ of the SE. 1, and the SE. £ of the NE. 1 of Sec. 31, and the
NW. 1 of the SW. £ of the 8.  of the NW. L and the NW, % Sec. 32 T.
13, 8., R. 11 E., Las Cruces, New Mexico land district.

3263—voL 7—12
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Rynerson made his desert land entry September 23, 1883, for a tract of
land described by metes and bounds as follows: ceommencing at a monu-
ment at a point one mile due east of the NE. corner of the SE. £ of Sec.
1, T. 14 8., R. 10 E., thence east four hundred and forty yards, thence
north four hundred and forty yards, thence east eight hundred and
eighty yards, thence north eight hundred and eighty yards, thence east
four hundred and forty yards, thence north four hundred and forty
yards, thence west eight hundred and eighty yards, thence south four
hundred and forty yards, thence west four hundred and forty yards,
thence sou th four hundred and forty yards, thence west four hundred
and forty yards, thence south eight hundred and eighty yards, to place
of beginning. :

On Nove mber 15, 1883, Rynerson filed his application to amend sa1d
entry alleging that the former description was obtained by a private
survey, that after his original entry was made the land was surveyed by
a deputy U. S. surveyor, when it was found that the description in his
application was wrong and did not describe theland he intended to enter,
and that the land covered by the description in his entry was unfit for
cultivation, being situated onlow hills over which water could not be
taken and asking that his entry be amended to read as follows: com-
mencing at NE. ecorner of T. No. 14, south range No. 10, east of the N,
M. Pr. Mer. thence north twenty chains, thence east forty chains, to
initial monument of claim, thence east forty chains, thence norsh twenty
chains, thence east twenty chains, thence north twenty chains, thence
‘east sixty chains, thence north twenty chains, thence west sixty chains,
thence south twenty chains, thence west sixty chains, thence south
twenty chains, to place of beginning containing three hundred and
twenty acres.” ’

This application was allowed by your office June 4, 1834, and the
proper entries were subsequently made by the local officers on ftheir
records.

On December 3, 1884, there was filed in your office affidavit alleging
that the land covered by Rynerson’s entry was not desert in character
and that his entry was therefore fraudulent. Upon this affidavita hear-
ing was duly had before the local officers who decided in favor of the
entryman. Anappeal was filed, although Brown, the contestant, after-
wards wrote to the local officers that the appeal was not authorized by
him; that he was satisfied with their deecision and would not further
prosecute the contest. The case was, however, considered in your office
and the contest dismissed because the testimony did not refer to the
land deseribed in Rynerson’s amended entry, and no appeal was taken
from that decision.

On August 12, 1886, Rynerson filed another application setting forth
that after making his entry a government surveyor had the contract to
subdivide townships 13 and 14 south range, 11 east, that after this sub-
division had been made he (Rynerson) hired a sarveyor to survey the
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tract actually taken by him and to furnish him a deseription upon which
his application to amend was made, that after the survey subdividing
said townships was made and before the work was accepted it was dis-
covered that a mistake had been made and the work had to be done
over, and new corners established. After this resurvey was made
Rynerson employed a surveyor and went with him and caused to be -
made a survey of the lands claimed by him and then in his possession.
As a result of this survey it was disecovered that the lands originally in-
tended to be entered and to which his original declaration applied, were
embraced in the following description, to wit: the SW. £ of the SE. %,
the H. § of the SK. 1 and the SE. % of the NE. 1 of Sec. 31, and the
NW. 1 ot the SW. %, the S. £ of the NW. £ and the NW. % and the NW.
% of the NW., 1 of Seec. 13, T. 13 8., R. 11 E.
The local officers after an examination of the facts became convinced
" that this last description covered the lands intended to be embraced in
the original entry and thereupon adjusted said entry accordingly on the
records of their office. He also sets forth that said description embraces
the lands which he had been in possession of ever since making his
entry and that he had in good faith expended large sums of mf)ney in
construeting ditehes, reservoirs, and irrigating canals for getting water
upon this land, that moch of the land has been fenced and is now under
cultivation and asks that his entry be amended to embrace the lands’
_last above described, and upon which the records of the local office
8how it to have been made. This application was denied by your office
apparently because the testimony taken at the trial in the contest
heretofore mentioned, showed that the land applied for was not desert
land.
~ The record in this case shows that Rynerson at the time of making
his entry took possession of and has ever since tlien been claiming a
certain tract of land. When the township was subdivided; he found
that the starting point for the description by metes and bounds, had
been wrongly described and at once applied to amend this eutry rely-
ing upon the survey made in subdividing the township for data in fix-
ing his starting point. This petition was allowed and the entry was
amended in accordance therewith. It was, however, found that the
survey upon which the entryman had relied in making the amendment
was wrong and it was set aside and a new survey made. The entry-
man in his present application is seeking to have the land which he took
possession of under his original eniry and which he has since that time
been in possession of and upon which he has expended considerable
time and mouney in his efforts to reclaim and improve it, properly de-
scribed on the reecords. His failure to have it properly desecribed by the
former amendment seems attributable alone to the mistake in the sur-
vey of the township. The entryman should not be made to suffer for
this mistake but should be allowed now to do that which he was by that
mistake prevented from doing under his former application, 4. e., to ap-
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ply to the land he claims under his desert land entry the proper de-
seription by legal subdivisions.

‘While the contestants in the contest heretofore mentioned have failed
to appeal from your office decision dismissing that contest and have
thereby abandoned the same, yet it isin the interest of the government
- for this department to consider the testimony taken at the hearing held,
with a view of determining whether or not said entry should be can-
celed. The facts established by the testimony submitted at that hear-
ing are substantially as follows: The land embraced in this entry lies’
along and upon both sides of a small stream known as the Tulerosa
river. Adjacent to this stream there is a small strip of land varying
in width from ten yards to one hundred yards which is low and unfit
for cultivation without drainage, grown up with tule and with some
willow and cottonwood bushes growing on it. It is stated that thislow
land after being rendered iit for cultivation by drainage could not be
suceessfully eropped without artificial irrigation. The amount of this
character of land in the entry is not definitely fixed but is estimated as
from five to ten acres. The other land in the entry is rolling and rises
from the boftom land in some places abruptly leaving a bank ten to
fifteen feet in height and in other places by more gradual slopes. On
this upland there is a growth of native grasses affording some pas-
turage but not sufficient to render it profitable for hay. There are on
these slopes also some cedar, juniper and mesquite bushes. The pre-
ponderance of the testimony shows that none of this upland could be
successfully cultivated to any crop without artificial irrigation and in
order to irrigate it, it would be neecessary to construct a difch, from
some point on said river at least one mile and probably a greater dis-
tance above theland embraced in said entry. It is also shown that one
who could control the water front embraced in this entry would thus
be enabled to control a large section of country that affords very good
pasturage. This entry and that of John H. Riley adjoining it on the
south and extending down the river embrace the same character of
lands, and together extend along said river for a distance of two to
three miles. While this testimony is not perhaps sufficient to justify
an order at this time for the cancellation of this entry, yet it is sufficient
to cause an investigation to be made in behalf of the government to
determine whether the land covered thereby is desert land within the
~ meaning of the law, and also to determine whether the entry complies

~with the requirements as to compactness, You will therefore cause such
investigation to be made and if deemed necessary a hearing should be
had at which testimony both against and in support of the locahty of
said entry may be snbmitted.

Your said office decision is accordingly modified.
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COAL LAND ENTRY—SECOND DECLARATORY STATEMENT.
JOHN MCMILLAN.,

The failure of the entryman to apply for leave to file a second decluratory statement,
being satisfactorily explained, and it appearing that such filing would have been
authorized, and that no adverse claims exist, it is aceordingly authorized nunc
pro tunc and the entry based thereon confirmed.

The statute provides that only one entry shall be made by the same person but this
prohibition does not relate to the filing of the declaratory statement prov1dec1
for, as is the case in the pre-emption laws.

Secretary Vilas to Commissioner Stockslager, August 13, 1888.

I have before me the appeal of John McMillan from your office deeis-
ion of February 28, 1887, holding for cancellation his coal entry No.
7, made May 3, 1884, for the W. 4 of the SW. I of Sec. 34, T. 16 N,, R,
18 W, Santa Fe district, New Mexico.

Said entry was based upon coal declaratory statement No. 97, cover-
ing the whole of the SW. % of said section, and executed and filed
April 11,-1883; and the ground of your action is that said MeMillan had
previously—to wit, on June 19, 1832—filed another coal declaratory
statement No. 61, covering the SE. 1 of the same section.

Such declaratory statement No. 61 not having been canceled, and it
not appearing that McMillan ever applied to be allowad a change of
filing, you hold that ¢ in view of paragraph 9 of the circular approved
by the Honorable Secretary July 31,1882 7, said entry must be canceled.
The paragraph cited says that ‘‘ one person can have the Lenefit of
one entry or filing only.”

‘The circumstances under which the second ﬁlmg in this case was
made, are thus set forth by McMillan himself, in an affidavit dated
May 17,1887: :

Some time after (he filed D. 8., No. 61, for the SE. 1 of Sec. 34) he learned that'a
prior filing had been made for said tract, by one John J. Phelan (Coal D. 8., No. 56,
made May 31,1882. On hearing this, deponent went to the Land Office again, and ex-
plained his case to the register and receiver, and they advised him that he could con-
test said Phelan’s filing No. 56, or that he had not had the benefit of the coal land
laws and could file on another tract: On this advice deponent filed coal D. 8., No, 97,
for the SW.1 Sec. 34, T. 16 N., R. 18 W., April 11, 1833; He (deponent) was then
in actual possession of said land and has been in continuous and uninterrupted
possession from that time until the present, and is now in possession.. On the
3d of May, 1884, he made cash entry (No. 7) of the same, and paid the govern-
ment its price; He has mnade valuable improvements in developing the same, and
. in such developments and improvements he has expended fifty thousand dollars

and upwards; said improvements consist in shafts, tunnels, drifts (&ec.) and all the
. necessary machinery for such improvements in and about such coal land. He has
built up a good trade in the coal business and made permanent improvements on said
land relying on the good faith of the government to perfect his title. Should his
title not be perfected by issuance of his patent, his business will be materially rained
(and) his earnings of the past five years taken from him without any fault, bad faith,
or laches on his part, so far as he has been advised in the premises. He was never
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advised by the officers of the local land office, when he made his final proof or at
any other time that it was necessary for him to file a relinquishment or cancella-
tion of the coal D. 8., No. 61 (or) he would have done so, and he is now ready and
willing to do so, and herewith tenders the relinquishment in due form.

The relinquishment thus tendered is on file with the affidavit just
quoted from. The ex-register corroborates the allegations as to the ad-
viee given to McMillan,

In another afidavit, dated December 17,1886, McMillan swore “that
he, in making his filing, declaratory statement No. 97, for a different
tract than the tract described in deelaratory statement No. 61, acted
in good faith, upon competent advice and because his improvements
were made upon the tract contained in declaratory statement No. 97,
and the coal upon that tract, W. 3 SW. £, Sec. 34, T. 16 N,, R. 18 W,
was of better quality, easier handled more valuable and in much larger
quantity than upon SE. 17 of said section.

The prior claim of Phelan to the SE. 1 having been in the way, Me-
Millan would have been allowed, on application to change his filing to
a vacant tract, His not having applied is explained and excused by
bis having been advised by the local officers in effect that the failure
of his first filing of itself entitled him to file again for a different tract.

No adverse claims to the W. & of SW. 1 having intervened, and Me-
Millan’s good faith not being impeached, and his improvements on the
tract actually entered being very valuable the authorization of the filing
for said last mentioned tract the W.} SW. 2—may be and is hereby made
nunc pro tunc and the cash entry No. 7, on the basis thereof, confirmed.

It is unnecessary to go further in this case, and the question is re-
gerved for further consideration when it shall arise, whether in any case
a mere filing will defeat a second entry. The statute says a qualified
person shall ¢ have the right to enter” ete., “ upon payment to the re-
ceiver” ete., but provides that ¢“only one entry” shall be made by the
same person. This prohibition does not relate to the filing of the de-
claratory statement provided for, as is the case in the pre-emption law.

Your decision is accordingly reversed.

RAILROAD GRANT—INDEMNITY SELECTION —SETTLEMENT RIGHT.

NorTHERN Pac. R. R. Co. v. WALDON.

A homestead settlement right, existing at the date of indemnity selection, excepts
the land covered thereby from the operation of such selection, and warrants the
rejection thereof.

Secretary Vilas to Commissioner Stockslager, August 13, 1888,

T have considered the case of the Northern Pacific Railroad Co. .
John S. Waldon, on appeal of said railroad company from your office de-
cision of June 17, 1886, allowing homestead entry to be made by said
‘Waldon for W. 3 SW. 1, Sec. 5, T. 30 N., R. 79 W., Bismarck, Dakota.
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The said land is not within the gi‘anted limits of the said railroad
company, but is within the fifty mile indemnity limit, and was included
in the land selected by said company January 8, 1885, under the act of
July 2, 1864.

- On April 6, 1886, Waldon, who is qualified to enter, applied at the
local office to make homestead entry of said land presenting the neces-
sary affidavit and tendering the proper fees,

His application was refused by the local officers for the reason that
said land had been selected by said railroad ecompany on March 7, 1885,

From Waldon’s affidavit filed with said application, it appears that
on July 25, 1884, he went upon said land for the purpose of effecting a
settlement and began his improvements thereon, and that he began the
erection of this house thereon August 2, 1884 ; that said house is two
stories high and twenty-four by fifty feet; that he dug and curbed a
well, built stables and made other permanent improvements amounting
in value to $2500.

That said land bad not been surveyed at the time of such settlement
and improvement and was not in factsurveyed until December 13, 1884,
township plat being filed December 26, 1884.,

That at the time he made such settlement and improvement, he in-
tended and still intends in good farth to make said land his permanent
home and residence, and to enter and acquire title thereto under the
homestead laws.

‘The claim of the railroad company is based upen the fact that Wal-
don failed to make his entry within three months after the filing of the
township plat in the local office and that his right so to do became ex-
tinguished. The towunship plat was filed December 26,1834, and conse-
quently no question of Waldon’s rights could arise before March 26, 1885.

The railroad company made its selection of indemnitylands, includ-
ing the land in controversy, January 8, 1885, within a few days after

" the filing of the township plat and before the expwatmn of the three

months allowed the settler for making entry.
" " Waldon being a settler upon said land at the date of its selection by
said railroad company, and there being at the time no legal reason why
his settlement should not ripeninto a title, said land did not pass to the
said railroad company by the same being included in their list of selee-
tions No. 26. ’

A settlement right, existing at the date when the grant became effect-
ive, excepts the land covered thereby from the operation of the grant.

These principles are so well settled by decisions of this Department
that the citation of authorities is unnecessary. While the same ruleis
. not declared by the statute to apply to selections, yet it is provided that
no selection shall be operative until approved by the Department, and
it may well be laid down as a rule that what was esteemed by the Con-
gress as sufficient to prevent land passing by the grant shall be suffi-
cient to deny approval of a selection. .
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The faet of Waldon’s bona fide settlement and actual residence upon
the land at the time said railroad company made its selection, which
fact is practically conceded by the railroad company, with a legal right
at that time to make homestead entry, is sufficient to deny the right of
selection claimed, and the consideration of the other questions raised
becomes unnecessary,

Your said decision is accordingly affirmed.

RAILROAD GRANT--STATE RELINQUISHMENT,
ST. PAuL M. & M. Rv. Co. v. MOLING.

By the acceptance of the terms fixed by the State legislature, in extending the time -
for the completion of the road, the company relinquished all rights in lands to
which it had not acquired full and legal tifle, and that were occupied by actual
settlers prior to the passage of said act, and authorized the Governor of the State -
to reconvey such lands to the United States.

Secretary Vilas to Commissioner Stockslager, August 13, 1888,

The St. Paul, Minneapolis and Manitoba Railway Company appeals
from your office decision of date November 1, 1886, holding for cancel-
lation its selection of the W, 4 of SE. L and SW. £ of NE. {1 and SE. %
of NW. 1, Sec. 29, T. 131 N,, R. 39 W., Fergus Falls, Minnesota.

The land in question is within the ten mile granted limits of the grant
to the State of Minnesota of March 3, 1857 (11 Stat., 195), as amended
by act of March 3, 1865 (13 Stat., 526), for the benefit of the St. Paul,
Minneapolis and Manitoba Railway Company (St. Vincent Extension),
and is also within the thirty mile indemnity limits of the grant to the
Northern Pacific Railroad Company of July 2, 1864 (13 Stat., 365).

The rights of the St. Paul, Minneapolis and Manitoba Railway Com-
pany attached on filing map of definite location of the St. Vincent Ex-
tension, December 20, 1871. The indemnity lands of the Northern Pa-
cific Railroad Company were ordered withdrawn Ly letter of your office,
received at the local office January 10, 1872,

The tracts in dispute were listed by the St. Paul, Minneapolis and
Manitoba Railway Company, on account of the St. Vincent extension,
October 28, 1879, and such listing is still intact upon the official records:
but theland has never been certified to the State as enuring to the ben-
efit of the company under said grant.

On November 24, 1883, August Moling applied to file pre-emption
declaratory statement for -the land in controversy, alleging settlement

thereon Aungust 1, 1872, and basing his right to make such filing on an

act of the legislature of the State of Minnesota, approved March 1, 1877.
{See Special Laws Minn., 1877, p. 257.) Upon the presentation of said
application the local officers ordered a hearing o ascertain the facts re-
specticg the applicant’s settlement and residence on the land. Notice
of said hearing was duly given to said Moling and the St. Paul, Minne-
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apolis and Manitoba Railway Company, and the same was regularly
had on Febrnary 8, 1884,

Upon the testimony taken, the local officers found that Moling had
settled on the land in controversy prior to the date of the passage of the
isaid act of March 1, 1877, by thelegislature of Minnesota, and that the
same was thereby excepted from the operation of the grant to the com-
pany—and they thereupon held that Moling’s application to file should.
be allowed.

On appeal by the company, from this finding, your office affirmed the
same, and held the company’s listing of the tracts involved for cancel-
lation.

The testimony in the case shows that Moling erected a dwelling
. house on the land and did some breaking in the year 1871; that he re-
sided on the land during a part of the year 1872, cultivating the same,
and established his permanent residence thereon early in 1873, which
he maintained continuously up to date of the bearing, He was legally
qualified to make a pre-emption entry, and had on March 1, 1877, im- .
provements on the land worth from $500 to $600.

The company of which the present company is the suceessor, havmg
failed to build its road within the time first prescribed, the legislature
of Minnesota, by the act of March 1, 1877, aforesaid, provided, among
other things, for an extension of time within which the road could be
built, imposing cerfain conditions and limitations to the enjoyment of
the privilege therein granted.

Among the conditions and limitations imposed by said act was the
following: '

Src. 10. The Saint Paul and Pacific Railroad Company, or any company or corpo-
ration taking the benefits of this act, shall not in any manner, directly or indirectly,
acquire or become seized of any right, title, interest, claim or dewand in or to any
piece or parcel of land lying or being within the granted or indemnity limits of said
branch lines of road, to which legal and full title has not been perfected in said Saint
Paul and Pacific Ral]road Company, or their successors or assigns, upon which any
person or persons have in good faith settled and made or acquired valuable improve-
ments thereon, on or.before the passage of this act, or upon any of said lands upon
which has been filed any valid pre-emption or homestead filing or entries—not to ex-
ceed one hundred and sixty acres to any one actual settler; and the Governor of this
State shall deed and relinquish to the United States all pieces or parcels of said lands
so settled upon by any and all actual settlers as aforesaid, to the end that all such
actual settlers may acquire title to the lands upon which they actually reside, from
the United States, as homesteads or otherwise, and upon the acceptance of the pro-
visions of this act by said ecompany, it shall be deemed by the Governor of this State
as o relinquishment by said company of all such lands so occupied by such actual
settlers; and in deeding to the United States stch lands, the Governor shall receive
aspnmafacw evidence, of actual settlement on said lands, the testimony and evi-
dence or copies thereof heretofore or which may be hereafter taken in eases before
the local United States land offices, and decided in favor of such settlers.

The portion of the company’s road opposite the land in controversy
was not constructed until after the passage of said act of March 1, 1877,
and it thus appears that, at the date of the passage of said act, by the
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legislature of Minnesota, the “legal and full title” to this land had not
been perfected in the railway company.

On June 23, 1880, the Governor of Minnesota, acting under and by
virtue of the anthority vested in him by said act, executed to the United
States a deed of relinquishment covering a quantity of lands in the
limits of the St. Vincent grant, for the benefit of certain settlers therein
named. Among the tracts conveyed by said deed is the tract here in
controversy, and the beneficiary na med is the present applicant.

From the foregoing, it will be seen that the facts of this case are in

all material respects similar to those of the case of the St. Paul, Minne-
apolis and Manitoba Railway Company ». Chadwick, decided by this
Department September 6, 1887 (6 L. D., 128).
- This case comes within the principle of the decision in that case, and
is therefore ruled in accordance therewith. See also case of St. Pauls
M. & M. Ry. Co. ». Morrison, decided December 26, 1885 (4 L. D., 300).
Your said office decision, rejecting the company’s claim to the land in
dispute, is accordingly affirmed.

It is proper further to state that the Northern Pacific Railroad Com-
pany does not, so far as the record shows, make any claim to the Iand in
dispute.

DESERT LAND CONTEST—RIGHT OF SUCCESSFUL CONTESTAN'T.
WELCH ¢. DUNCAN ET AL.

On the caneellation of an entry under contest, the laud covered thereby is at once
open to settlement and entry, subject only to the preferred right of the successful
eontestant.

During the period accorded the successful contestaut for the exercise of his preference
right the application of another to enter may be allowed subjecs to the right of
the contestant.

The right conferred on the successful contestant by section 2, act of May 14, 1880, is
a personal right which can not be transferred to another.

A preferred right of entry can not be acquired through a contest prosecuted in the
name of another. '

The fact that the homestead applicant failed to tender the fees and commissions, and
file his preliminary affidavit, will not defeat his right of entry where the appli-
cation was rejected on the ground that the land was excluded from entry by the
preference right of a successful contestant,

First Assisiant Secretary Muldrow to Commissioner Stockslager, August
13, 1888.

In the matter of desert land entry No. 1833, made June 9, 1886, by
Robert G. Welch, for Sec. 8, T. 11 N., R. 3 W., Salt Lake meridian,
Utah, appealed by Welch from the decision of your office, dated No-
vember 2, 1836, holding said entry for cancellation, the record discloses
the following facts:

On January 29, 1883, desert land entry No. 671 for said section was
made by one Malissa Groot,
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© On February 18, 1886, one Lea Owsley initiated a contest against
said entry, and against desert land entries Nos. 48, 49, 668, 670, 673,
674,676, 678 and 679, all of which entries were made Jannary 29, 1883,
except the first two, which were made May 17, 1877. You state in
said decision that these ten entries cover 5,880 acres.

Hearing in each of said contest cases was set for April 19, 1886. On
‘April 10, Malissa Groot executed a relinquishment to the tract of land
above described and asked therein that said desert land entry No. 671
be canceled.
~ On the day fixed for hearing in the said contest cases initiated by
Owsley, this relinquishment, together with a relinquishment in each of ’
said cases, except No. 679 which was filed June 26, 1886, as appears
from said office decision, was filed in the local land office. All of said
entries were subsequently canceled, and on June 3 and 4, 1886, all the
cancellations noted on the records of the local land office, except in en-
tries 679 and 674, whieh were canceled respectively July 16, and on
August 31, 1886. ' '

- EBntry No. 871 for the above deseribed section eight having been can-
celed and the cancellation noted in the local office on June 3 or 4, the
following named parties on June 8,.1836, applied to make homestead
entries in said section eight,—to wit: '

Charles Duncan for the NE. }

“ Smith ‘e ¢ NW. 2

Wm. H. Evans ¢ ¢ SE. 2}
Hyram (Hiram?) Smith ¢ SW. }

Each of said applications was rejected by the receiver of the local
land office on the ground that Owsley had a preference right of entry.
Afterwards, but on the same day, the above named parties, together
with other parties similarly situated, asked, by their attorney, that they
each be *“allowed to make said entries as asked, subject to the pref-
erence rights of contestant Owsley ; that is to say, on the condition that
such entries be relinquished hereafter so far as they may conflict with

" the preference rights of contestant when he shall exercise the same.”
Still failing to secure favorable action, the above named applicants and
others, on June 9, filed a protest in the local land office ¢ against the
allowance of any filings or entries of any kind upon said tracts by any
other parties ” while their said applications were pending. Afterwards,
and on the same day, June 9, 1886, the appellant, Robert G. Welch, was al-
lowed to make desert land entry No. 1833 for the above described sec-
tiom eight. This entry was made with the approval of contestant Ows-
ley, who has made no application to enter any part of said section or of
any of the lands covered by said several canceled entries.

On July 6, following, each of the above named homestead applicants
¢#duly appealed to the Commissioner from the action of the loeal office
rejecting his application and allowing Welch’s entry. Answers to said
appeals were filed July 28, on behalf of Welch.
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An affidavit of Lea Owsley is attached to said answers, and asked to -
be made a part thereof, in which he says, that on February 18, 1886, he
filed a contest against desert land entry 671 made by Malissa Groot on
the above described section eight, and *“on the same day made a4 num-
ber of other contests against other desert land entries and succeeded
in obtaining the cancellations.” He further says:

I now on oath declare that I made the contest against desert entry No. 671 for and
in behalf of Robert G. Welch so as to save the expense of litigation if so many con-
testants and witnesses would have to appear, and which I individaally conld and did
aceomplish. That said contest was not made by me for the purpose of speculation,
nor for the acquisition or holding a large body of land, bat solely for the purpose of
cancellation of desert land entry No. 671 for and in behalf of the said Robert G.
Welch, and to enable him to make entry for the said contested land under the act of
May 14, 1880.

Your predecessor in office, Commissioner Sparks, held that on the
cancellation of said entry, No. 671, and said other canceled entries, ‘the
lands covered thereby were subject to entry Ly the first qualified appli-
cants,” and Welch’s said desert land entry, and certain other enumer-
ated entries made subsequent to June 8, 1836, were held for cancella-
tion.

It is stated in the argument submitted in behalf of Welch that he
and the parties who made desert land entries Nos. 1828, 1829, 1830, 1831,
1832, 1834 and 1835, on the same day his was made, were in reality the
contestants in said eases, ¢ they using Owsley to make complaint and
thus save great expense in clearing the record of abandoned entries ;”
and appellant contends that 1t would not be just or right to allow others
to avail themselves of hLis labor and capital, and that the rejection of
said homestead applications ¢ by the register and receiver was strictly
in aecordance with the spirit and intent of the second section of the act
of May 14, 1880.”

Appellant contends further, that the contestant, Owsley, not only had’
a preference right to enter any particular tract of the land he caused to be
restored to the public domain, but that he could waive that right and
confer its benefits on another party selected by him; that he (Owsley)
“controlled all such lands for thirty days . . . . oruntil he volun-
arily waived such right (preference right of entry) and immediately upon
such waiver the land was open to the first iegal applicant, and not until
then ;” and that he was the first legal applicant after waiver by Uwsley,
and therefore entitled to enter said section ; that the Commissioner erred
in holding that any apnlication to enter any of said lands (made within
thirty days after notice to contestant Owsley) could legally e allowed,
“until the contestant is fully satisfied by entry or waiver.”

I cannot assent to the correctness of the doctrine contended for by
appellant, and can discover no material error in the decision of your
office herein.

The section of land in controversy having been restored to the pub-
lic domain by the cancellation of Malissa Groot’s entry, it became at
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once open to settlement and entry, subject only to O wsley’s preference
right. If he did not possess the qualifications of a pre-emptor or en-
tryman, or possessing such qualifications did not choose to exercise his
preference right, then said land was subject to settlement or entry, as
other public land, free from any right of contestant of whatever char-
acter. The law does not confer on the successful contestant a right to
control such land for thirty days after notice, nor the right during such
period to select a particular party and by waiver of kis preference right
at an opportune moment confer on such party the benefits conferred
by law on the successful contestant. Such a doctrine is not sanctioned
by law or by sound public policy. The right conferred on a successful
contestant by section 2, act of May 14, 1880 (21 Stat., 140) is a personal
right which ean not be transferred to another.

The aforesaid applicants, if qualified, should have been permitted,
on June 8, 1886, to enter the several tracts applied for subject to Ows-
ley’s preference right. Shanley . Moran (1 L. D,, 162); Alonzo Phillips
(2 L. D., 321) ; Boory ». Lee, 6 L. D., 643).

The claim that the contest prosecuted by Owsley against said entry
No. 671 was in reality appellant’s contest can not be recognized. To
amake it his contest it should have been prosecuted in his name.

Appellant further objects that said homestead applicants have not
shown themselves to be'qualified entrymen, and that they did not tender
the usual fees and commissions to the officers and that, therefore, their
applications were not legal.

Their applications being rejected on the ground stated, the tender of
fees and commissions would bhave been an idle formality, and the usual
affidavit of qualification may yet be made.

Should any of the aforesaid applicants fail to show that he was quali-
fied to make bomestead entry at the time appellant’s entry was allowed,
such failure would leave his said entry intact to that extent, and to
that extent only.

The decision of your office holding appellant’s entry for cancellation
unconditionally is modified accordingly.

OMAHA LAND-—-DATES OF PAYMENT.

‘WaicLAv HRUBY.

A claim for Omaha land based on settlement and filing made after the fime fixed by
the proclamation under the act of August 7, 1832, and prior to the passage of the
act of August 2, 1886, falls within the second proviso of the latter act; and the
first payment on such claim is not due until two years from the passage of said
act.

Secrelary Vilas to Commissioner Stockslager, August 13, 1888,

By letter of February 18, 1887, your office affirmed the action of the
-local officers at Neligh, Nebraska, in rejecting the proof and application
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of Waclav Hruby to pay interest due under his Omaha declaratory
statement—No. 545—made September 15, alleging settlement Septem-
ber 10, 1885, for the W. 4 NE. 4, and SE. 1 NE. %, Sec. 25, T. 24 N,, R.
5 E. The rejection was made on the ground that claimant was “in de-
fanlt for more than sixty days from August 2, 18867 Claiman} ap-
pealed.

Proof was made December 29, 1886, before the county clerk of Cum-
ming county, Nebraska, and January 10, 1887, claimant tendered the
accerued interest due on $1,320 (the appraised price of the land) from
September 10, 1886, to January 10, 1887,

On August 7,1882, an act was passed providing for the sale of a part
of the reservation of the Omaha tribe of Indians in the State of Ne-
braska (22 Stat., 341), in the following manner:

Src. 2. That after the survey and appraisement of said lands the Secretary of the
Interior shall be, and he hereby is authorized to issue proclamation to the effect that
unallotted lands are open for settlement under such rules and regulations as he may
preseribe. That at any time within one year after the date of such proclamation,
each bona fide settler, occupying any portion of said lands, and having made valuable
improvements thereon, or the heirs at law of such settler, who is a citizen of the
United States, or who has declared his intention to become such, shall be entitled to
purchase, for cash through the United States public land office at Neligh, Nebraska,
the land so occupied and improved by him, not to exceed one hundred and sixty acres
in each case according to the survey and appraised value of said lands as provided for
in section one of this act; Provided, That the Secretary of the Interior may dispose
of the same upon the following terms as to payments, that is to say, one-third of the
price of said land to become due and payable one year from the date of entry
one-third in two years, and one-third in three years, from said date, with interest at
the rate of five per centum per annum ; but in case of default in either of said pay-
ments the person thus defaultiog for a period of sixty days shall forfeit absolutely
his right to the tract which he has purchased and any payment or payments he might
have made.

March 19, 1884 the Secretary of the Interior issued public notice that
the lands in townships 22 and 25 north, ranges 5, 6, and 7 east, in said
reservation, would be thrown open to settlement on Wednesday, April
30, 1884 at 12 o’clock noon. The regulations require the filing of a
declaratory statement within thirty days from date of settlement, and
some fime within one year from April 30, 1884, the settler must make
actual entry of the land, submit final proof and make payment thereon,

As Hruby did not initiate or perfeet his claim within the time pre-
scribed by this act the payments in his case are not governed by its
provisions.

On August 2, 1886, an additional act governing the disposition of
said lands was passed, (24 Stat., 214) as follows:

That the Secretary of the Interior is hereby authorized and directed to extend the
time of the payments of the purchase money under the sales made under the two
acts one entitled *“ An Act to provide for the sale of the remainder of the reservation
of the confederate Otoe and Missouri tribes of Indians in the States of Nebraska
and Kansas, and for other purposes”, approved March third, eighteen huundred and
eighty-one, the other entitled ‘‘ An act to provide for the sale of a part of the reser-
vation of the Omaha tribe of Indians in the State of Nebraska, and for other pur-
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poses ”, approved August seventh, eighteen hundred and eighty-two, as follows, The
time of each payment shall be extended two years beyond the time now fixed by
law: Provided, That the interest now due on said paymentsshall be paid annually ab
the time said paywnents are now due : Provided also, That all persons who have set-
tled or shall settle upon said Omaha lands and who have filed their declaratory state-
ment or, who may make bona tide settlement improvemens and filing prior to the date
of the passage of this act and subsequent to the date authorized by proclamation of
the President in pursuance of the act aforesaid for such settlement filing and im-
provement in all other respects except as to time in conformity with said act may
make the first payment as therein required two years from the date of the passage
of this act, and the second payment one year thereafter and the third payment two
years thereafter but the interest required thereon by law shall be paid annnally on
the date of the passage of this act Provided, That all other provisions in the acts
above mentioned, except as changed and modified by this act shall remain in full
force: Provided further, That no forfeiture shall be deemed to have accrued solely
because of a default in payment of principal or interest becoming due April thirtieth,
eighteen hundred and eighty-six, if the interest due upon said date shall be paid
within sixty days-after the passage of this act.

The case of Hraby is governed by the second proviso of said act.
He settled and filed subsequent to the time fixed by the proclamation
under the former act, and prior to the passage of the latter. His first
payment therefore by the express letter of the law, did not fall due
before two years from the passage of the latter act.

_Said decision rejecting the proof and offer of payment as stated is
accordingly reversed. .

UTE INDIAN LANDS--WHITE RIVER MILITARY RESERVATION.

HENLY C. Rock.

The establishment of the White River military reservation on lands subject to dispo-
sition under the act of June 15, 1830, providing for the sale of the Ute reserva- -
tion, did not operate to defeat or impair the frust created by said act, but had the
effect to merely suspend the execution thereof.

On the abandonment of said military reservation, the land embraced therein became
subject to disposal under the act of June 15, i880, and not under the law provid-
ing for the sale of abandoned military reservations. -

Secretary Vilas to Commissioner Stockslager, August 13, 1888,

Henly C. Rock made pre-emption cash entry for the SE. £ NE. % (Lot . "

2)and E. 3 SE. 1 (Lot 3), Sec. 4 T. 1 8., R. 93 W., Glenwood Springs,
Colorado. Declaratory statement was filed April 14, 1885, alleging
settlement May 26, 1834, ' ' '

On February 2, 1887, the local officers transmitted the application of
Rock to purchase adjoining tracts under the act of July 5, 1884 (23 Stat.,
103), providing for the disposal of abandoned military reservations, al-
leging that he has lived upon and improved said lands since May 26,
1884, with theintention of filing for them when they should be surveyed,
and that he could not file for said lands at the time he filed for his ad-
joining pre-emption claim becaunse said lands were then within the limits
of the military reservation known as “ Camp on White River.”
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Said reservation has now been abandoned and placed under the con-
trol of the Department of the Interior, the survey thereof having been
accepted by your office April 1, 1887.

You rejected said application by letter of October 13, 1887, upon the
ground that if Rock was qualified in all other respects, his settlement
made in May 1884, did not bring him within the terms of the act of
July 5, 1884, and his application must therefore be refused.

On December 27, 1887, Rock filed a motion for review of your decision
upon which no action seems to have been taken by your office, and on
February 8, 1888, the local officers forwarded to your office an applica-
tion to amend his pre-emption declaratory statement supported by af-
fidavits showing that he settled upon said tract about December, 1882,
instead of May 26, 1884, as stated in his original application ; that said
land was settled upoun, together with the land embraced in his pre-emp-
tion entry, in good faith for the purpose of securing a home under the
general laws, supposing at the time that it was not within the limits of
the reservation. That in October, 1884, he tendered his declaratory
statement for said traet which was rejected by the register because one
of the subdivisions fell within said reservation. That in April 1885, he
again filed said declaratory statement, but when he ecame to prove up
he was only allowed to make proof and payment for seventy-two acres,
and that.he then applied to purchase the remaining eighty-two acres,
but his application was rejected because he had not brought himself
within the terms of the act of July 5, 1884,

By letter of April 20, 1883, you submit all the papers in this. case to
this Department ¢ for instructions as to whether the lands within the
late abandoned wilitary reservation are to be disposed of under the act
of July 5, 1884, or under that of June 15, 1830 (21 Stut., 199), providing
for the sale of the Ute reservation in Colorado. ”

Said act of June 15, 1880, after providing for the sale of sald reserva-
tion to the United States and for the allotment of certain landb to the
Ute Indians, further provided :

And all the lands not so allotted, the title to which is, by the said agreement of the
confederated bands of the Ute Indians, and this acceptance by the United States, re-
leased and conveyed to the United States, shall be held and deemed. to be public lands
of the United States and subject to disposal under the laws providing for the disposanl
of the public lands, at the same price and on the same terms as other lands of like
character, except as provided in thisact: Provided, That none of said lands, whether
mineral or otherwise, shall Le liable to entry and settlement under the provisions of
the homestead law; but shall be subject to cash entry only in accordance with

existing law ; and when spld the proceeds of said sale shall be first saeredly applied
to reimbursing the United States for all sums paid out or set apart under this act
by the government for the benefit of said Indians, and then to be applied in pay-
ment for the lands at one dollar and twenty-five cents per acre which may be ceded
to them by the United States outside of their reservation, in pursuance of this agree-
ment. And the remainder, if any, shall be deposited in the Treasury as now pro-
vided by law for the benefit of the said Indians, in the proportion hereinbefore stated,

and the interest thereon shall be distributed annually to them in the same manner ag
the funds provided for in this act.
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Under this provision these lands are held and deemed to be public
lands of the United States and subject to disposal under the laws pro.
viding for the disposal of the public lands at the same price and on the
same terms as other lands of like character, the only exception being
that they shall not be subject to entry under the homestead law for the
reason, that they are to be disposed of in trust for the benefit of said
Indians. But while said lands are subject to disposal under existing
laws, they cannot be sold at private cash entry until a public offering
and until offering has been made of said lands they are subject to entry
only undef the pre-emption law, or other laws authorizing sales for
cash.

The White River military reservation was established by Executive
order April 26, 15881, after the creation of the frust by the act of June
15,1880. The establishment of this reservation did not defeat or im-
pair the trust, or change the status of the land, but had the effect
merely to suspend and prevent the disposal of Iand within said reser-
vation duriug its existence, and when abandoned and placed under the
control of the Secretary of the Interior, the land became subject to dis-
posal under the act of June 15, 1880, and not under the act of July 5,
1884. (L. V. Bryant, 3 L. D., 296; Wenie v. Frost, 6 L. D., 175 and 539.)

No roling is hereby made upon the application of Rock, and the
papers are herewith returned to your office for decision thereon under
the instructions herein given.

PRIVATE CASH ENTRY-SWAMP SELECTION.

HENRY W. SAGE.

That a tract of land had been embraced within a list of swamp selections would not
exclude it from private entry, where it appeared from the field notes of survey,
* that the land was not subject to selection, and the claim of the State wasnot
noted of record.

Secretary Vilas to Commissioner Stockslager, August 13, 1888.

I have considered the appeal of Henry W. Sage from your office
decision of March 18, 1887, holding for cancellation his private cash
entry—No. 6625—as to the SE. £ of the NE., See. 24, T, 34N, R.3 E.,
Eau Claire land district, Wisconsin, for the reason that said tract was
not subjeet to ordinary cash entry because it was claimed as swamp
Iand by the State of Wisconsin.

The township was offered April 20, 1869, and June 11, 1886, Henry
W. Sage made cash entry for the NE. £ SE. £, Sec. 12, and the SE.
NE. £ of Sec. 24, of the township and range above deseribed.

In the adjustment of the swamp land grant the State of Wisconsin
agreed to accept the field notes of the survey as the basis on which to
determine the character of the land. At the time the private entry
was allowed the said State had filed in your office a list of the tracts of

3263—voL T——13
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land which it claimed under the grant. The tract in controversy was
embraced in said list, but an examination of the field notes showed
that it was not swamp and overflowed land within the meaning of the
act and the claim of the State was, consequently, rejected November
30,1886, From this action no appeal was taken. The land in question,
was pever certified to the State and there was no notation on the rec-
ords of any claim thereto.

The question for determination is whether the claim to this land as-
serted by the State, which was afterwards found not to be valid, oper-
ated to withdraw it from private eash entry. You decide in the afﬁrma-
tive, but I cannot agree in your conclusion. The tract was regularly
offered for sale and has not been withdrawn. The register of the
local office writes that a careful examination of the records of theoffice
fails to disclose that there was ever made any entry, filing or seleetion
for the tract in question other than the private eash entry of Mr. Sage;
and the Treasurer of Wisconsin writes that the land is not State land.
Such being the facts the entry of Mr. Sage should remain intact.

Your deeision is reversed.

PRACTICE—HOMESTEAD CONTEST-ACT OF JUNE 15, 1880.
SMITH v. FERGUSON.

The suspension of the right of purchase during the pendency of contest is for the sole
benefit of the contestant. A purchase under said act, while a contest is pending,
~ is good as against the government, and all persons except the contestant.
An entry thus allowed should not be canceled, but should be suspended, and held sub-
ject to the exercise of the preference right of the contestant.

First Assistant Seeretary Muldrow to Commisstoner Stockslager, August
14, 1888.

~T have considered the appeal of John B, Smith, in the case of John

B. Smith ». Joseph Ferguson, from your office decision of January 3,
1837, rejecting his application to make homestead entry for the NW. £,
Sec. 32, T. 21 S., R. 23 W., Larned, Kansas land district.

It appears from the record that on April 27, 1885, said Smith filed an
affidavit of eontest alleging abandonment against Ferguson’s entry
made December 5, 1878.

The contest was tried July 24, 1885, Ferguson making default, the
local officers recommended that the homestead entry be canceled for
abandonment, but as there was an incomplete proof of service ot no-
tice, allowed an appeal to be taken on September 7, 1885, to your office.
This appeal has never been decided formally but was probably included
in your said decision of January 3, 1887, and is consequently included
in this appeal to this office.

On October 12, 1885, Ferguson made cash entry of sald tract under
the act of June 15 1880, the contest being still pending on appeal and
on June 14, 1886, the appea,l being still undecided, Smith applied to the
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local officers to make homestead entry of the same, but such applica-
tion was rejected.

From such rejection Smith now appeals.

When the contest was inaugurated the right to purchase under the
act of June 15, 1880, was suspeuded pending the same, in 8o far as the
purchase can affect any rights of the contestant under the law.

This, however, does not affect the rights of such cash entryman as
against the government, .or against the claim of any person other than

- the contestant, said Ferguson having the right as against all persons
except Smith to make such purchase.

In your said decision you say:

The allegation of abandonment appears to be proved. I must therefore hold the
homestead eutry for cancellation therefor, and also hold the cash entry for cancella-
tion under the rule in the case of Freise ». Hobson (4 L. D., 580Y.

As the cash entry of Ferguson is good against all the world except
the preference right of the contestant it is not proper that his cash
entry should be absolutely canceled, even though the evidence sustaing
your coneclusion, that *the allegation of abandonment appears to be
proved,?” which I concede it does.

If for any reason Smith shonld fail to avail himself of his preference
right, or if it should appear that heis not qualified to make entry, then
the cash entry of Fergusou should not be canceled. '

Should Smith under his preference right make an entry and perfect
the same the said cash entry of Ferguson should be canceled but not
otherwise.

Ferguson’s cash entry will therefore be suspended pending the exer-
cise of his preference right by Smith within thirty days after notice to -
him of this decision. Should he fail to exercise such right Ferguson’s
entry will stand. .

Your said decision is therefore modified.

PRE-EMPTION—SECTION 2260, REVISED STATUTES.
FrANK K. CROSIER.

A person whoremoves from land of his own, acquired under the homestead law, to re-
side on a pre-emption elaim, in the same State or Territory, is within the second
inhibition contained in section 2260 of the Revised Statutes.

That the homestead was under mortgage at the time of the removal thersfrom will
nof operate to relieve the pre-emptor from the inhibition of the statute,

First Assistant Secretary Muldrow to Commissioner Stockslager, August
14, 1888,

I have considered the case of Frank E. Crosier, as presented by ap-
- peal from the decision of your office, under date of June 12, 1886, reject-
ing his final proof and holdmg for cancellation his pre- empblon filing,
covering the H. § of the SE. {, Sec. 14, T. 6 N:, R. 11 W., Bloomington
" district, Nebraska, for the reason that he had removed from land of his

®
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own in the State of Nebraska, acquired under the homestead law, to
reside on his pre-emption claim.

It appears from the record that on the 24th day of September, 1873,
said Crosier filed homestead declaratory statement for the W, 3 of the
SE. 1, the N. £ of the SW. 1 of said section; that on March 9, 1874, he
made homestead entry for same, and on February 11, 1879, final cer-
tificate was issued to him; that on February 25, 1884, he filed his de-
claratory statement for said first mentioned tract, alleging settlement
on the same date; that on September 29, 1884, Amanda Chapman made
timber culture entry for the same tract, and on March 20, 1386, after
duly published notice, claimant made final proof under his said pre-
emption declaratory statement, before the clerk of the district court
of Adams county, Nebraska. ‘

From this proof it appears that claimant resided continuously on
said claim for the period of two years next preceding the date of mak-
ing proof, and that his improvements, made thereon since filing, con-
sist of a frame dwelling house, fourteen by twenty-six feet, and one and
one half stories high, with an addition, a frame stable and frame gran-
ary; a wind mill.some fruit trees, a fence enclosing the whole tract aud
twenty-four acres, which remained unbroken at the date of his filing,
reduced to cultivation, and that the same, in the aggregate, are worth
from $700 to $300. That there were other improvements on the land
when he settled upon it, which he had purchased of one Tappan, and
that at the date of making proof, the whole of said tract was under cul-
tivation.

It also appears from said proof, that claimant removed from his said
homestead and ook up his residence on the claim in question.

This proof was submitted to the local officers, and on March 24, 1886,
they rejected the same, because it appeared that claimant had removed
from land of his own in the same State to make settlement upon this
claim, and claimant appealed.

In support of his appeal, under date of April ¥, 1886, he filed his
sworn statement, corroborated by the affidavits of two other persons,
setting forth, in substance, that prior to the date of his said filing,
claimant had resided for several years, on his said homestead, but
owing to poor crops and various misfortunes, he was obliged to mort-
gage the same for a loan of $1200, and being at the same time, in-
debted to a party in the east, he gave him a mortgage for $950, on the
same tract, making in all, $2150, in mortgages, which was the full value
of the land. That claimant offered to sell the same to the second mort-
gagee, for the amount of said two liens but he refused to take it at that
price. That under these circumstances, claimant made his filing for
the tract in question, considering that he had no longer any interest in
his said homestead, as he had virtually deeded it away and he sup-
posed he had a perfect right to the benefits of the pre-emption law at
the time be made his filing; and that the same was made in good faith.

An abstract of title accompanied said sworn statement, showing

+
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successive mortgages on said homestead from March 15, 1875, to Sep-
tember 26, 1884. An additional statement of claimant is also submitted
in support of his said appeal, in which he states that he paid $1000 for
the improvements parchased by him as aforesaid, making in all, $1700
or $1800 expended by him on the pre-emption claim. The record does
not disclose any contest on the part of Chapman, nor any objection by
her to the acceptance of ¢laimant’s proof.

It has frequently been held, and is now the established rule of this
Department, that a person who removes from his residence on land of
his own, acquired under the homestead law, to reside on a pre-emption
claim, in the same State or Territory, is within the second iunhibition
contained in section 2260 of the Revised Statutes, and tha“ his pre-
emption filing is consequently illegal and void, and no rights can be
acquired under it. See cases of John Longnecker (1 L. D., 535) ; Goyne
2. Mahoney (2 L. D., 576) ; McDonald v. Fallon (3 L. D., 56); and Clay-
ton M. Reed (5 L. D., 413). v

It is shown by the abstract of title above referred to, that said mort-
gage for $950 was not given until September 26, 1884, more than six
months after Crosier had, acrording to his said final proof, removed to
and taken up his residence on his pre-emption claim ; so that, at the
date of his removal from his homestead the then existing mortgage
thereon, did not according to his own showing ‘amount to the value of
the land covered thereby.

There can be no question, therefore, that claimant in removing from
his said homestead did remove from ¢ land of his own,” notwithstand-
ing the existence of the aforesaid mortgage of $1200, to reside npon his
said pre-emption-claim ; and applying to this case the rule laid down
in the cases above cited, which has. been uniformly followed in a long
line of departmental decisions, it would seem that there is no relief for
him, although the case is one of peculiar hardship.

I therefore concur in your conclusion that claimant’s filing was ille-
gal and must be canceled, and the decision of your office is accordingly
affirmed.

FINAL PROOF—NOTICE—TRANSFEREE.

Miro ADAMS.

The published notice must state deﬁmtely before whom, and at what place the
final proof will be made.

Republication of notice may be made by a transferee, and the proof submitted by the
claimant accepted in the absence of protest, where the first publication was in_
sufficient, but due compliance with law appears in other respects, and the present
whereabouts of the claimant cannot be ascertained.

First Assistant Secretary Muldrow to Commissioner Stockslager, August
14, 1888,

" I have considered the appeal of Milo Adams, fransferee of Frank R.
VanDusen, from your office decisions of November 11, 1885 and August
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23, 1886, rejecting the latter’s final proof under homestead entry No.
2038, for NW. 1 of Sec. 20, T. 113 N,, R. 68 W., Huron land district,
Dakota. ’

VanDusen made his homestead entry March 3, 1883, and his final

- commutation proof September 11, 1883 before the clerk of the district

court of Hand county, Dakota. The local officers accepted the proof
and final certificate was issued.

It appears that the published notice for the lnaklng of the final proof
was defective, for it failed to state before whom, or at what place such
proof wounld be made.

The notice in this case says, ‘ the proof will be made before the judge
or clerk of a court of record in and for Hand county, Dakota Territory.

Such notice is insufficient and the proof was properly reJected Jacob
Semer (6 Li. D., 345).

The 'lfﬁddVItS accompanying the appeal show that VanDusen after
transferring the land has left the Territory of Dakota, and that his
whereabouts cannot, after diligent inquiry, be ascertained. To require
the claimant to give notice anew of his intention to submit final proof
would, therefore, answer no purpose.

- While the legal requirements regarding the final proof of claimant

‘cannot be disregarded, unnecessary hardship should not be inflicted

upon innocent parties. Inasmuch as the final proof of VanDusen and
the supplementary affidavits show his compliance with the law regarding
residence and improvements, and his qualification as a homesteader, I
direct that notice of final proof may be given anew by the transferee and
that, if at the time appointed by such notice no protest or objection is
filed, then the proof heretofore made may be accepted ; should a pro-
test or objection be filed then a hearing must be had to ascertain if Van
Dusen had fully complied with the law during the time covered by his
final proof.

. Your decision is modified accordingly.

Nide
0‘,}\1 PRACTICE-~-NOTICE—=JURISDICTION—ABANDONMENT.
StayTOoN 2. CARROLL.

Jurisdiction is acquired by due service of notice upon the claimant, and if there has
been no legal notice to the elaimant, then there is no authority in the local office
to adjudicate his rights.

A contest charging failure to establish residence and abandonment must fail, where,
prior to legal service of notice thereof, the entryman had cured his laches.

First Assistant Secretary Muldrow to Commissioner Stockslager, August
15, 1888,

I have considered the case of Charles F. Stayton ». Michael Carroll,
as presented by the appeal of the latter from the decision of your of-
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e

fice, dated August 21, 1886, holding for cancellation his homestead en
try of the SE. % of Sec. 22, T.20 S., R. 27 E., made Angust 16, 1882, at "
the Visalia land office, in the State of California.

The record shows that said Stayton filed his affidavit of contest
against said entry on December 24, 1883, and attempted to perfect serv-,
ice of notice by publication. A hearing was had upon the testimony
submitted by the contestant, the ¢laimant not appearing, the local land
officers held that said emtry should be canceled. The claimant subse-
quently entered an appearance specially and moved that said contest
be dismissed because no notice had been served upon him. Your office,

. on February 14, 1883, held that the claimant had not been duly noti-

fied, and the proceedings were accordingly set aside and the local land
officers were ¢ directed to resume proceedings from the point of depart-
ure from the requirements of practice.” Thereupon, at the request of
contestant, a notice was issued and duly served by the contestant upon
claimant to appear before the local land officers and furnish testimony
relative to the charge of abandonment of said entry. The parties ap-
peared and offered testimony. After the evidence was submitted the
claimant moved to dismiss said contest, for the reason that the testi-
mony showed that any failure of the claimant to establish residence
upon said tract was cured long prior to the service of legal notice upon
him. The local land officers granted said motion for the reason that the
contestant by his attorney, insisted upon having an alias notice issued

"in accordance with the decision of your office; that at the time of serv-

ice of said notice the claimant ¢ was living in good faith upon the home-
stead land and had been so living for more than one year.,” Onappeal
your office, on August 21, 1886, reversed the action of the local land of-
ficers and found that the claimant failed to establish his residence upon
said land until March, 1884, more than eighteen months subsequent to
date of entry and ‘he offers no explanation whatever for his failure to
meet the requirements of the statute in this respeet ; 7 that except to dig
a well claimant made no improvements upon the land until subsequent
to the first hearing; that the testimony taken at the rehearing fully
substantiates the evidence submitted at the first hearing, and in the
absence of any excuse furnished by the claimant for his absences, said
entry must be forfeited.

There is no conflict in the testimony. The evidence submitted shows
that the claimant was absent in Texas engaged in herding sheep for

" more than six months after making said entry; that prior to his depart-

ure he contracted to have a house moved upon the land and forty acres
broken ; that claimant broke thirty acres besides the forty aeres which
had been broken on said land in his absence and paid for by him ; that
the entryman returned to said land on March 3, or 4, 1884, and was re-
siding in good faith thereon from that time to the date of first.hearing,
March 20, 1884, and has been continnously residing upon said land up
to the date of second hearing.
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It has been repeatedly held by this Department, that jorisdiction is
acquired by the due service of notice upon the claimant, and if there
has been no legal notice to the ciaimant, then there is no authority in
the local office to adjudicate his rights. Houston ». Coyle (2 L. D., 58);
Thorpe ¢t al. v. McWilliams (3 L. D., 341); Winans v. Mills et al. (4 L.
D.,254); Shinnes ». Bates (Ibid.,424); United States ». Raymond (Ibid.,
439} ; Gotthelf v. Swinson (5 L. D., 657); Harkness v, Hyde (98 U. S.
476).

The entryman had eured his laches prior to the service of notice of
contest and hence the allegaticns of the contestant that the claimant
had abandoned his homestead claim or failed to establish his residence
thereon were not true at the time of service of notice.

The deecision of your office must be and it is hereby reversed.

COMMUTATION PROOTF~GRAZING LANDS.

MARY A. TAYLOR.

Proof of the requisite improvements to secure pasturage and the production of grass,
may be properly accepted in lieu of the usnal proof of cnltivation, where it ap-
pears that the land is better adapted to grazing purposes than to the cultivation
of crops that require tillage of the soil.

First Assistant Secretary Muldrow to Commissioner Stockslager, August 15,
) 1888,

In the case of Mary A. Taylor, appealed from the decision of your
office, dated July 9, 1886, rejecting her commutation homestead proof
and holding her entry for cancellation, the record discloses the follow-
ing facts: »

On August 2, 1882, Mary A. Taylor, widow, made homestead entry,
for the 8. § of SW. 4, Sec. 9, T. 115, R. 62, at the Watertown, Dakota,
land office, having prior thereto made affidavit that her settlement on
said tract was commenced May 15, 1882, and that her improvements
consisted of a frame house, eight by sixteen feet, and one hundred and
sixty rods of wire fence. On January 8, 1883, she made commutation
proof—which was accepted by the local officers—and on the 15th of the
same month paid for the land and received her final certificate,

Appellant’s proof not being satisfactory to your office, she was re-
quired by your letter of November 6, 1885, to the local officers, to fur-
nish a special affidavit, daly corroborated, showing, ¢“whgther ornot she
has sinee the date of her commutation proof maintained an actual resi-
‘dence upon the tract, and deseribing all her improvements, and giving
the value of each, also showing the kind of stock, if any, as well as the
number and value of each kind, owned by her, upon said tract.” The
local officers were also directed to advise Mrs. Taylor ¢that she can not
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obtain title to the land until she satisfies this office that she desires the
land in good faith for her permanent home, and that all legal require-
ments have been observed.” The required affidavit was duly made. I
and the commutation proof show, that appellant commenced an actual
residence on said tract June 1, 1882, and resided thereon continuously
up to the date of making proof,a period of seven months and a few days ;
that said tract is bottom land bordering on the James river, which
runs through it, and that it is rocky and uneven, and chiefly valuable
for grazing purposes—for which she designs it—and the advantages it
affords for reaching water; that appellant has a prairie farm of one
hundred and sixty acres adjoining this tract and which is destitute of
water; that the two tracts make a good farm for mixed farming, and
that disconnected with another tract, the land in question is compara-
tively worthless. Appellant swears that all these facts were made
known to the local officers at the time she made proof and payment for
the land, and that no deception was used by her in the matter; that
since making proof she has lived within forty rods of said tract and
that she was not aware the law required her to live on the land after
she had commuted her homestead to a cash entry.

Appellant’s improvement and their estimated values are, house, eight
by sixteen, $50.00 ; barbed wire fence $200.00 ; and she cut and put up
on said laud during her residence thereon some forty tons of hay.

The decision appealed from holds that, “the homestead law was nosg
passed to enable parties to obtain land in the manner and for the pur-
pose indicated,” and that said proof should be rejected and the original
and cash entries canceled. ' .

The proof in this case shows that said tract of land was not taken for
the purpose of tillage, or cultivation, in the ordinary sense of these
terms, and no actual settlement, in such sense is shown. It further -
shows that said traet is illy adapted for tillage and the raising of grain
or other agricultural crops, requiring the breaking and cultivation of
_ the soil. Butraising stock and grass is au agricultural pursait, and
the evidence shows the kind of improvement and cultivation of this tract
requisite to secure pastnrage, stock water, and the production of grass,
Appellant maintained an actual residence of over six months on the
land deseribed before making proof and cash entry, and there is noth-
ing to indicate that the land has not been taken for her exclusive use
and benefit. ,

- It is believed that under the interpretation heretofore given by this
Department to section 2301 of the Revised Statutes, her proot of settle-
ment, inhabitancy, improvement and eultivation, is sufficient.

The decision of your office rejecting her proof and holding her entry
for cancellation is therefore reversed, and suid entry will be passed to
patent.
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SOLDIERS’ HOMESTEAD DECLARATORY STATEMENT-~ AGENT.,.
Herzo6 v. NEVILLE.

A soldiers’ homestead declaratory statement, filed by an authorized agent, and ac-
cepted by the local otfice, will protect the homesteader, although said agent may
not have the power of attorney required by the departmental regulations.

Secretary Vilas to Commissioner Stockslager, August 15, 1888.

On April 2, 1881, George Herzog filed declaratory statement, alleg-
ing settlement June 15, 1874, upon lot 2, See. 18, T. 47 N., R. 4 w.,
Shasta, California. From the statement of the local officers, it appears
that this tract was embraced in the homestead entry of one John F.
Bloomenchamp ; that Herzog presented his relinquishment for the same
-on March 28, 1882, and that this relinquishment being returned for eor-
rection, was duly filed on April 24, 1882,

Un March 15, 1882, Herzog presented his application to make sol-
dier’s homestead entry upon the SE.  of SW. £, lot 4, Sec. 18, and NE.
$ of NW. £, lot 1, Sec. 19, in same town and range. This application
was rejected by the local office, for the reason that the affidavit fuiled to
show a residence upon the land as required by section 2294 of the Re-
vised Statutes. Thereupon, as stated by the local officers, Herzog’s at-
torney sent ‘* a soldier’s homestead declaration for the same land, signed
by said attorney as his attorney in fact, which was duly filed March 28,
1882.”

Herzog subsequently (April 26, 1882), made the said required affi-
davit before the clerk of the Siskiyou county court. This atfidavit was,
however, not received at the local office until August 14, following,
when the said application to enter was allowed.

On May 13, 1882, John Neville filed pre-emption declaratory state-
ment, alleging settlement March 21, 1882, upon the E. § of SW, 4, and
lot 4, Sec. 18, and lot 1, See. 19,

On April 23, 1883, Neville submitted proof, in dae form, at the local
office, and on the same day Herzog appeared and prodaced testimony.

On April 24, 1883, and during the pendency of the hearing Herzog
applied to so amend his filing as to embrace therein all the land claimed
by the claimant Neville. This application was denied.

The local officers transmitted the record ““without the usual award in
such cases.” They found, however, that Herzog was the first settler on
the land.

The testimony on behalf of the claimant (Neville) shows that, on
March 2, 1882, he wrote to said Bloomenehamp, his father-in law, accept-
ing the latter’s offer to sell him certain improvements on the land for
$250 ; that on March 7, 1882, Bloomenchamp, acting for the claimant,
hauled some lumber to the tract; that the elaimant went on the land
Mareh 20, 1882, and on the following day built a house thereon, in
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which he slept that night; that he remained on the land until May 26,
1882, when, in consequence of the sickness of his wife and child, he went
to San Francisco, where, owing to the death of his child, he remained
some two or three months; that after his return he built (in the fall of
1882) another house, sixteen by sixteen fect, in which he has resided
continuously ; that himself and wife took some of their meals at his
father-in-law’s (Bloomenchainp’s) house, some three hundred yards dis-
tant; and that his improvements consist of two houses, some twenty
acres cultivated, thirty acres in summer fallow, and some fencing—
value $300. -

From the testimony on behalf of Herzog it appears that, after living
upon his pre-emption claim, . ¢., Lot. 2, Sec. 18, for some eight years,
he abandoned the same, on account of conflict, as stated ; that when he
made his said soldier’s application, he found that he had failed to’bring
“certificate of my pre-emption” (presumably receiver’s receipt), but
that his certificate of abandonment (presumably relinquishment) for
said lot 2 was forwarded to the local office on March 16, 1832, that
he went on the land March 17, 1882, dug out a few rocks; on the 18th
he laid two boards in position for a foundation, and same day put up a
notice.to the effect that he had *‘filed a soldier’s homestead” thereon,
and on the 19th placed two more boards, thereby completing the said
foundation. He then returned to said lot 2, where he seems to have re-
mained until April 3, 1882, when be moved his family into a small rail
house, that he had placed upon the land, in which they remained about
a month, when he bought a log out house, sixteen by eighteen feet,
from a neighbor, which he moved on the land, and in which he has
since resided continuously.

Herzog testifies that his improvements consist of a house stable,
chicken house, three acres fenced, two acres plowed and putin garden,
some fruit trees and rail fence. '

On cross-examination, Herzog stated, that he had never executed or
delivered a power of attorney to W. J. Nichols, who, as attorney in fact,
signed his soldier’s declaratory statement, filed March 28, 1832, as afore-
said.

‘Without considering the suspicion, which the evidence, in my opinion,
creates, that the claimant Neville filed for land in the interest of his
father-in-law Bloomenchamp, I amn disposed to concur in the finding
that the contestant Herzog was the first settler on the land. ’

1t becomes, however, material to determine whether or not Herzog
acquired, by virtue of his soldier’s declaratory statement, signed and '
filed by his attorney on March 28, 1882, a valid claim of record.

Should it be held that this filing was illegal and of no effect, it would
be necessary to find that Herzog’s elaim did not properly appear of rec-
ord until Angust 14, 1882. This being more than three months after
the date of his settlement, he could acquire no rights against the in-
tervening claim of Neville, If, however, the said filing is valid, then
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the rights of Herzog, who commenced his settlement and improvement
of the land within the statutory period, and who haq continued his
residence thereon, should prevail.

Section 2309 of the Revised Statutes provides that a soldier’s declara-
tory statement may be filed ¢as well by an agent as in person.”

The departmental regulations, prevailing at time mentioned (see p.
21, Circular, approved October, 1880), required the agent who made
such filing to *“produce a duly executed power of attorney from the
principal desiring to make the entry, who willbe bound by the selection
his agent may make, the same as though made by himself.” It would,
therefore, seem that the purpose of this regulation was to establish
beyond a question the fact that the filing was the act of the principal.

In this case, while the attorney was without such power of attorney,
the eridence shows that he was empowered to act. Herzog swears
that he “authorized him to do business for me the best way he knew
how.”

Now, while it may have been an irregularity in the local officers to
have accepted the soldier’s declaratory statement from the attorney,
who failed to produce the prescribed evidence of authority, I am of the
opinion that when they did accept it and it became filed in the local
office, it was sufficient to give notice of Herzog’s intention with regard
to the Jand named therein. Herzog’s subsequent aequiescence in the
act of his attorney, as indicated by his settlement, residence and im-
provement of the land, gives to his said soldier’s declaratory statement
the same force and effect as if he had filed in person,

In aceordance with the views expressed, I coneur in the: conclusion
reached in the decision appealed from.

It only remains for me to say that Herzog’s said application to so
amend his filing as to include therein land to which the rights of Neville
had attached, was properly denied.

Your decision is affirmed.

REVIEW—JURISDICTION.
CAYCE ». ST. Lovuis & IroN MountAaIlN R. R. Co.

The Department will not take jurisdiction where such action involves the considera-
tion of a question finally determined by a decision of the Supreme Court of the
United States.

Secretary Vilas to Commissioner Stockslager, August 15, 1888,

This record presents a motion for review, filed by William H. Cayce,
in the case of Cayce v. St. Louis & Iron Mountain railroad company de-
cided by this Department November 25, 1887. (6 L. D., 356.)

In that case it was held that the record presented no ground for dis-
turbing the former action of the Department in certifying the tract in
dispute to the State of Arkansas for the benefit of said road, and the ap-
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plication of Cayce to make homestead entry for the same was rejected.
In reaching that conclusion the Department said: ¢ Every question
that might now be presented seems to have been fully passed upon by
the court” in the case of Nix ». Allen (112 U. 8., 129).

1t appears that in 1846 one Mrs. Nix settled upon and took possession
of the NE. 1, Sec. 30, T. 15 8., R. 28 W., Camden land district, Arkansas,
and on April 22, 1853, filed her pre-emption declaratory statement al-
leging settlement April 1, 1853 ; and that on March 31, 1854, she made
pre-emption cash entry for only a portion of said traet, viz ; the NE. £
of said NE. 1, and a patent therefor issued to ber. William H. an(,e
herein seeks to make homestead entry of the remnant of Mrs. Nix’s orig-
inal elaim, viz: the W. % and the SE. % of NE. 1 of said section on the
ground that said last described land was excepted from the operation
of the railroad grant, within the limits of which it lies, by the cluim of
Mrs. Nix.

On February 9, 1853, Congress passed an act granting lands to the
State of Arkansas to aid in building a railroad from'a point ou the Mis-
sissippi opposite the mouth of the Ohio tothe Texas boundary line near
Fulton,in Arkansas. The grant was of even sections along the line and
the land in controversy lies in one of such sections. The line of the
road was definitely located opposite said land as found by your office
on Aungust 11, 1855,

The grantmg clause of said act is as follows:

That there be and is hereby granted to the States of Arkansas and Missouri, re-
spectively, for the purpose of aiding in making the railroad and branches as afore-
said, within their respectivelimits, every alternate section of land designated by even
numbers, for six sections in-width on each side of said road and branches; but in case
it shall appear thatthe United States have, when the line or route of said road is defi-
nitely fixed by the authority afuresaid, sold any part of any section hereby granted,
or that the right of pre-emption has attached to the same, then it shall be law ful for
any agent or agents, to be appointed by the governor of said State to select subject
to the approval aforesaid, from the lands of the United States most contiguons to the
tier of sections above specified, so much land in alternate sections or parts of seetions
as shall be equal to'such lands as the United States have sold, or to which the right
of pre-emption has attached as .aforesaid, which lands, being equal in quantity to
one-half of six sectionsin width on each side of said road, the States of Arkansas and
Missouri shall have and hold to and for the use and purpose aforesaid,

It will be noted that the ouly exception from the grant was of such
of the even sections as should, upon definite location of the line, be
found to be sold or to which the right of pre-emption had attached. The
precise question presented therefore is: Had Mrs. Nix a right of pre-
emption to this land on August 11, 1855, the date of definite location ¥

This question involves a further recital of the facts in the case.

It appears that on September 28, 1858, Mrs. Nix conveyed the forty
acre tract entered by her as above recited, to her son John B. Nix, who
with his mother continued to reside on said tract, at the same time used
and cultivated some paxrts of the adjoining tracts now in dispute. The
actual residence of Loth however until the mother’s death in 1863, and




206 DECISIONS RELATING TO THE PUBLIC LANDS.

thereafter the home of the son was on the forty aere tract patented to
Mrs. Nix as aforesaid, .

On January 16, 1855, the State of Arkansas transferred said grant
so far as it relates to this land, to the Cairo & Fulton railroad com-
pany, of which the present claimant compuny is the successor.

On July 13, 1857, the Commissioner of the General Land Office cer.
tified the land here in dispute to the Cairo company which company on
May 14, 1875, sold and conveyed it to one Thomas Allen, who thersupon
brought suit in ejectment against John B. Nix to recover possession of
the same and obtained judgment against him.

Nix brought a suit in equity, in the cireuit court of the United States,
to enjoin the execution of that judgment and the case reached the su-
preme court of the United States on appeal. (supra.)

After reciting the favts of the case that court said :

The settlement and elaim of Mrs. Nix wers made under the act of September 4,
1841, (5 Stat., 453) and in that statute it was expressly provided (sec. 10) that ‘no
person shall be entitled to more than one pre-emptive right by virtue of this act.”
When, therefure, Mrs. Nix, oun the 31st of March, 1854, made her pre-emption entry
of the NE. 1 of the quarter section on which she settled, and as to which she filed
her declaratory statement in 1853, she, in law, abandoned her settlement on the other
three-quarters of the quarter section for the purposesof pre-emption, and surrendered
all the pre-emption rights she ever had in them. This is clearly shown by the pro-
visions in see. 13, ‘ that before any person claiming the benefits of this act shall be
allowed to enter such lands’ he shall make oath ¢ that he has never had the benefit
of any right of pre-emption under this act” The right of pre-emption is the right
to enter lanils at the minimum price in preference to any other person, if all the re-
quirements of the law are complied with. The prior settlement, declaratory state-
ment and proof are not the pre-emption, but only the means of securing the right of
pre-emption. By enfering the forty acres in 1854, Mrs, Nix exhausted the one right
of that kind which the law secured to her, and she could not claim another. She
could have entered the whole one hundred and sixty acres at that ime if she wished
to, and had the money, but such an entry would have required two hundred dollars,.
and she had bus fifty. The fifty would pay for forty acres, and so she bought that
and gave up the rest. The law made no provision for entering a part of the quarter
section at one time, and saving a right to enter the remainder at another,

The court refused the injunetion.

In view of that decision I am of opinion that the question whether
Mrs. Nix had a right of pre-emption in said tract on the 11th day of
August, 1855, is not open for me to pass upon. The supreme court of
the United States have settled the exact question by deciding that she
had no right of pre-emption at that time. It seems to me it would be
somewhat strange after Thomas Allen had recovered in a suit of eject-
ment the possession of these three forties and turned Mrs. Nix’s repre-
sentative and heir out of possession and after the supreme court had
refused at the suit of such heir to interfere with that decree, for the
Department to take jurisdiction of the case and issue patent to some-
body and start him into a lawsuit., I cannot regard it as within our
Jurisdiction at all.

Withouat entering further into other phases of the case, the motion
for the reasons herein stated is denied.
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RAILROAD GRANT -RIGHTS AT DEFINITE LOCATION.
HasTings & DAKOTA RY. C0. 9. MCCLINTOCK.

The right of the company, under its grant, attached to lands that were disembar.
rassed atthe date of definite location, notwithstanding such lands were reserved
at the date of the grant.

Secretary Vilas to Commissioner Stockslager, August 15, 1888,

On January 19, 1883, Charles MeClintock applied to make homestead
entry for the SE. %, Sec. 13, T. 115, R. 31, Redwood Falls, Minnesota..
The application was rejected by the locai officers. By letter of October
8, 1883, your office found that the tract 1s within the granted limits of’
the graut for the Hastings & Dakota railroad by act of July 4, 1866
(14 Stat., 87); that on April 15,1865 one Philip Shaw, had made home-
stead entry for said tract, which was canceled on relinquishment on
August 4, 1866; and held on the authority of the case of White v.
Hastings & Dakota Ry. Co. (6 C. L. O 54), that a homestead entry
subsisting at the date of the grant though canceled prior to the time:
the grant became effective excepted the tract so covered from the grant,..
and therefore that the traet in eontroversy was excepted from said
grant. Your office, however, instructed the local officers not to allow
any entry for the land until instructed.

The ecompany alone appealed. ]

‘While it seems your office ruling on the legal question involved was.
fully justified by the case cited the doctrine therein announced has been
departed from in the subsequent case of Rees v. Central Pacific R. R.
Co. (5 L. D., 62) and on review, ({dem 277), wherein it was held thatthe
right of the company attached to lands that were disembarrassed at.
the date of definite location, notwithstanding they were reserved at the:
date of the grant. .. .

The question there presented was in all material respects similar to-
that here. It does not appear that any claim to said tract intervened
between the cancellation of Shaw’s said entry and the attachment of
the company’s rights. On the authority of said Rees case your action
rejecting the claim of the company as stated is reversed, and the order
forbidding entry of the tract is affirmed.

Said deecision is accordingly modified.

—

SCRIP LOCATION=RETURNS OF THE SURVEYOR GENERAIL.
- ALEXANDER GRIGGS BT AL,

Under a scrip location patent duly issued. If is now alleged that by an error in the
original survey a large part of the land described in the patent did not in fact:
exist, and application is accordingly made for permission to surrender the patent,
pay cash for the land actually conveyed, and for a return of the serip.

The application is denied, as the original survey must be accepted as correctly show-
ing the true area of the land, in the absence of proof showing that at the time-
of the location, the land taken in satisfaction of the serip, was not, as a fact in
place and of the area designated on the official plats of survey.
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Secretary Vilas to Commissioner Stockslager, August 15, 1888.

1 have considered the appeal of Alexander Griggs and M. L. Mec-
Cormick from your office decision of January 8, 1887, rejecting their
application to be permitted to surrender the patent for the SE. £ of the
SW. 1, and lots £, 5 and 6 of Sec. 25, T. 155 N., R. 51 W., Grand Forks,
Dakota, located with scrip, to pay cash for the land actunally in their
possession and to have the serip delivered to them.

The record shows that Febroary 16, 1874 Hans Fletcher attorney in
fact, located Red Lake and Pembina half breed serip—No. 246—issued
to Augustine St. Germain upon the land above described. April 10,
1875, a patent was issued for said land in 152.35 acres in the name of
St. Germain. .

June 23, 1883, the local officers transmitted a statement, under oath,
by Alexander Griggs and Michael L. McCormick, that they had be-
come possessed of said land (which, it appears borders on the Red
River of the North) in February 1875, and that thereafter, by a private
survey, they found but sixty of the one hundred and‘fifty-two acres,
‘embraced in said location which they could designate, loeate or describe
as their property; that the difference as to the quantity of land embraced
in said locations is not the result of a change in the course of the river,
but of an error in the original survey of the lands; that, in fact but a
small portion of the land above described ever existed. Therefore,

- they say, they are ready and willing to execute a deed to the United
States for said land, relinquish all claim to the patent and pay the
regular price per acre for the actual number of acres in said tracts,
provided the United States cancel the patent and surrender to them
the said piece of scrip.

December 28, 1883, your office declined to comply with the request
of Griggs and McCormick holding that the proper course for them to
pursue to procure redress was to apply to the party from whom they
purchased the lands. From this decision an appeal was taken, and
July 2, 1884, Secretary Teller rendered a decision in which he said:

Theirclaim that the government has been paid for more land than it sold and that
by force of circumstances they are the sufferers appears to be true, and in my view:
they have an equitable right fo relief, if all the facts which they set up are sustained
by evidence and if the Land Department can give it.

But they have not filed a copy of their deed from St. Germain or an abstract of
title, nor have they stated that they have not or cannot obtain and redeliver the pat-
ent to the United States or that the grantor will not give them relief. The facts re-
ferred to being verified if they can re-deliver the patent, I think that a new patent
may issue for the correct amount of land for which they may pay cash and therenpon
the serip which has not been satisfied may be delivered to them, If they cannot re-
deliver the patent 1 think your office may properly prepare a bill for Congress au-
thorizing them to deed the land to the United States and otherwise adjust theirin-
terest in an equnitable manner.

This decision was communicated to the parties in interest and Febru-
ary 17, 1885, the local officers transmitted the patent issned to St. Ger-
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main for the land in Question, together with a duly authenticated ab-

stract of title and a copy of the deed from St. Germain, by his attorney
in fact Fletcher, to Charles M. Loring; andalso a copy of a deed from
Charles M. Loring to Alexander Griggs and Michael L. McCormick,

Said papers were transmitted in aceordance with the Secretary’s deeis- * -

ion, and they show that Griggs and McCormick own the land. They
further state that they can secure no relief from their grantor.

By letter of January 8, 1887, you hold the decision of Secretary Tel-
ler left for your determination, in the first instance, the question
whether the Land Department had power to grant the relief sought;
and you decide that the land having been surveyed and disposed of ac-
cording to law, and patent issued for the quantity or area ascertained
by the survey, the Land Department has no authority to take back the
patent and dispose of the land anew as containinga less area than that
legally ascertained by the original survey, according to which survey
the location was wmade and the patent accepted by the locator. More-
over if the plan suggested could be carried into eftect, you say that you
knowof no authority of law to allow an entry of the land for cash, with-
out a previous pro. lamation and offering of the land at public bale as
required by section 2357, Revised Statutes.

There is nothing in the record to show that this land wasnot in place

.. when the location was made. It is embraced in the returns of the sur-

veyor general and the record of the survey made under his direction, is
evidence of the highest character, and no private survey can be alloweu
to overcomeit. There is filed in this case a plat of survey inade years
afterwards by a private surveyor corroborating the statements made by

- the appellants. They have also a diagram of a survey made November
1877, by Charles Scott, deputy United States surveyor, differing very .

little from the private survey. But there isnothing in the record before
me to show that the landlocated with the scrip was not in place at the
time of the location, or to show that thefirst survey was not a correct one
when made. Thelandissituated in abend of the Red Riverand between

-the date of the location and the second survey the river may have

changed its bed ; but whether or not the discrepancy can be accounted
for in this way, the original survey will be accepted as correctly show-
ing the true area of the land in the absence of proof showing that, at
the time of the location the land taken in satisfaction of the scrip was
not, as a fact, in place and of the area designated on the plats of the
survey filed in the local office. Such evidence is not in the record be-
fore me.
I therefore affirm your decision denying the application.

3263—voL T-—14 ,
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PRIVATE CLATM—SECTION 7, ACT OF JULY 23, 1866.
WELCH v. MOLINO ET AL.

The right of purchase under the seventl section of the act of July 23, 1866, is as-
signable, and, in the absence of any adverse claim, should be accorded to oue
wlo, in good faith, buys a tract of land and enters into possessiou thereof after
the final survey of the grant excluding said land therefrom.

Secretary Vilas to Commissioner Stockslager, August 16, 1888,

T have considered the appeal of Samuel B. Welel from the decision
of your office, dated March 18,1887, rejecting his application to pur-
chase under the seventh section of the act of Congress, approved July
23, 1866 (14 Stat., 218), Lot 6, Sec. 3, Lots 5, 6,7, 8,9, 10 and 11, and
N. 1 of SE. } of Sec. 4, and Lots Land 8, See. 5, T. 1 5., B. 3 W, M. D.
M., San Francisco land office, in the State of Californin.

The record shows that the township plat of survey was filed in the
local land office on December 10, 1333, On Oclober 8, 1884, VWelch
offered his said application to purehase, but prior thereto some of the
other parties had filed for, entered or located some portion of the land
included in said application.

A bearing was ordered, and the parties in interest appeared and
those whose clains conflicted with said application waived their vights-
as against the claim of Welch, TUpon the proot submitted by Weleh,
the local laud officers fonnd that the contestants had waived all right
to the land actually elaimed by Welceh, and that his application should
be allowed. ’

No appeal was taken from the decision of the register and receiver,
but vour office, on Mareh 18, 1887, considered the papers in said case,
and held that the application should be denied, because the land in
question was excluded from the Sobrante grant by the final survey,
approved by your office on August 11, 1883, and the purchase by Welch
was not made until September 8, 1834, and hence the land was not
sobjeet to purchase under the seventh section of said act.

The evidence shows that in Jauvuary, 1859, one H. Houston pur-
chased the land in question from the assignees of the grantees of the
Mexican government by metes and bouunds; that Houston took pos-
session of the land, enclosed it with a gnod fence, and resided thereon,
with his family, until 1869, when he died ; thaton November 1, 1869, the
widow of said Houston in her own right, and as executrix of the last will
and testament of said Houston, deceased, conveyed said lands to Hora-
tio G- French ; that said lands were duly conveyed throngh different
owners to said Weleh, who went into possession thereof on Septenber
8, 1884, So far as Welceh is concerned, there is no adverse claimaut,
except the United States.

The question at issue is, whether a party who purchases and enters

the ossession of a tract of land, after the final survey of the grant

B
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excluding the Lund, ¢an be permitted to purchase nnder the seventh
section of said act. In other words, is the right of purchase assign-
able ?

The seventh section of Sdld act provides:

That where persons in good faith and for a valuable consideration have purchased
lands of Mexican grautees, or assigns, whieh grants have snbseqnearly been rejected,
or where the lands so purehased have been excluiled from the final snrvey of any Mex-
iean grant, and bave used, improved, and contiuned in the actual possessiou of the
sawme as according to the lines of their original purchase, and where no valid adverse
right or title (except of the United States) exists, such purchasers may pirchase the
same after having such lands surveyed under existing laws, at the minimum price es-
tablished by law, apon first making proof of the facts as required in this section, etu.

It is strenuously urged by the appellant that said act is remedial, and
should be so construed as to allow his said applicatiou, although his
purchase was made subsequent to the final survey.

From the record before me, I think there can be no doubt that said
Houston, in his lifetime, was entitled to purchase said land, under said
section, aud that his right of purchase was assignable, unless there is
some inhibition in the act itself.

In the case of Myers ». Croft (13 Wall,, 296), the United States su-
breme court, considering the pre-emption right, said:

This was the right to pre-empt a quarter section of land by settling upon and im-
proving it, at the minimum price, no matter what its value might be when the time
limited for perfecting the pre-emption expired. This right was valnable aud, inde,
pendently of the legislation of Congress, assigna™le : }
citing Thredgill v. Pintard (12 How., 24) ; Lamb ». Davenport (18 Wall,,
307); Hussey ». Smith (99 U. 8., 20).

In the case of Wilson ». California & Oregon Railroad Company (1
C. L. L., 471) this Department held, upon the principle ruled in Myers
v. Croft, supra, that the right conferred by said seventh section is alien-
able and is descendible. It appeared that Wilson claimed by virtue of
his purchase, subsequent to survey; that he used,.improved and cou-
tinued in the actual possession of the land in aceordance with the lines
of his original purchase, and that the possession of his grantor was in all
respects in full compliance w1th the provisions of said act. His appli-
cation was allowed.

The local land officers find that the applicant, Welch, has acted in
entire good faith. He paid over ten thousand dollars to his grantor

for said land, containing only 276.59 acres, and' sinee there is no ad-
verse claim, other than the United States, I am of the opinion that his
application to purchase should be allowed.
The oecision of your office must be, and it is hereby, reversed.
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PRACTICE~CONTEST—-SPECIAL AGENT ; SETTLEMENT.
KRUGER ¥. DUMBOLTON.

A special agent is without anthority to receive contests, and confest papers placed in
his hands can iu no sense be considered, or treated, as tiled within the meaning
of the law. :

‘While an entry stands of vecord, settlers on the tract eovered thercby can secnre no
right by virtne of such sottlement-as against the record entryman, or the United
States; yet as between tha parties who have thus settleld, the settlement first
made in poiut of time is entitled to the higher consideration.

First Assistant Secretary Muldrow to Commissioner Stockslager, Augus?
16, 1883.

I have considered the case of Julius Kruger ». Mary Dumbolton, nee
Butterfield, involving the N.  of NW. 1 and the N. } of NE. %, Sec. 32,
"T. 110, R. 61, Huron, Dakota, on appeal by Kruger from your office de-
cision, dated November 12,1883, holding his pre-emption filing for can-
cellation.

It appears that one Frederick Tafft had made timber culture entry
May 7, 1880, for the tract described, and that said entry was canceled
on relinquishment September 24, 1883. On the same day (September
24, 1883,) Kruger flled pre-emption declaratory statement, No. 6562, for
the tract, alleging settlement August 27, 1883.

October 3, 1883, Butterfield made bomestead entry covering said
traet, and on the 31st of March, 1884, she, having married in the mean-
time, offered final commutation proof in the name of Dumbolton, which
she now bears.

Kruger filed protest against the aceeptance of said proof, alleging
that he as the prior settler had a superior claim to the land under his
pre-emption filing, and also that Dumbolton had not complied with the
homestead laws in the matter of residence.

A bearing was ordered and had, at which both parties were present
in person and by counsel. A number of witnesses were examined, and
a large amount of testimony was taken, upon examination and consid-
eration of which the register and receiver found in favor of the home-
stead claimant, on the ground of priority of settlement.

Kruger appealed to your office, which also decided in favor of the
homestead claimant, but apon a different ground, to wit, for the reason
that she had by virtue of her contest a preference right of entry. Hence
the appeal now before me.

The local office found that the homestead claimant made her settle-
ment August 24, 1883, and that she was the prior settler.

Your office, on the other hand, in the decision appealed from, found
that Kruger made settlement August 27, 1883, and that appellee did
not settle till the day following, to wit, August 28,1883. Said decision
also finds that both parties have complied with the law in the matter of
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residence, though Kruger had, at the date of hearing, made no culti-
vation of the tract. ,

It is seen from the foregoing that both parties settled upon the tract
prior to the cancellation of the Tafft timber culture entry. Your office
decision stated, in substance, that if the case were to be determined on
the question of settlement the equities would control, since both parties
were on the land at the date of the cancellation of the Tafft timber cal-
ture entry, and the land would be awarded to the prior settler in fact;
but said decision found that this contest had been practically decided
. by your office letter “C”, addressed to the local oihce, under date of

October 10, 1884.

A copy of said letter is not in the record before me, but the decision
appealed from states that:

¥rom said letter it appears that on the 2dth of August, 1383, Mary Butterfield pre-
sented a contest against the timber culture entry aforesaid, alleging fraud in the
entry, relinquishment and abandoument of the same; that without action on your
(the register and reeeiver’s) part the papers passed into the hands of a special agent
of this Department; that on September 24, 1883, a relinquishment, executed on the
day previous, was presented at the office and cancellation made. The special agent
aforesaid failing to take appropriate action in the premises, they were returned to
you (the register and receiver) by his successor ; thereupon Butterfield filed an appli-
cation to have her contest go to record as of the date of its presentation ; that said
relinquishment inure to her bencefit and she have the preferred right to enter the tract.

The application and the papers were forwarded by you for the consideration of this
office March 8, 1884. On the 10th of October, 1884, my predecessor granted said ap-
plication. The following paragraph appearsin said decision, viz: “The allegation of
abandoninent was sufficient to have sustained the contest, if true. The production
- of the relinquishment, dated prior to the ling of contest, is the best possible proof of
the trath of said allegation, and consequently the cancellation of the entry shonld
inure to her benefit.”

An examination of the records in your office discloses the fact that
the relinquishment by Tafft of his timber culture entry was executed
August 23, 1883, and not September 23, 1883, as btated in the above
quotation from your office decision,

Your office letter of October 10, 1884, above referred to, was written
in the case of Butterfield v. Tafft, and is not binding upon Kruger, who
claims the land and who was not a party to that record. If he can show
that your office erred in allowing Butterfield’s contest to go of record as
having been filed August 28, 1833, or if he ean show that' as a matter
of fact it was not filed until after September 24, 1883, the date of Tafft’s
relinquishment, he is entitled to the benefit of such showing.

In such case Butterfield, now Dumbolton, could claim no preference
right or other benefit, by virtue of her contest affidavit, for the reason
that after the filing of the relinquishment of Tafft and the cancellation
ot his entry on September 24, 1883, there was nothing to contest. On
this point your office letter of October 10, 1884, (supra,) shows that the
contest affidavit had not as a matter of fact gone of record prior to that
date, for said letter directed that it be placed of record as of Augnst 28,
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1883, when presented. Neither had it gone iuto the hands of the local
officers, or of either of them.

Dumbolton at the hearing in the trial of this case testified on direct
examination :

T think it (the contest) was filed with a detective at the land office.
. Wlen asked on cross-examination—
“Why did you file it with dstective James ¥
she auswered,
¢ That was my choice.”
. You had some reasons for it?
Yes.
. What were the reasons ?
. Because I wanted it to go to Washington before the General Land Office.
. Is it customary to file contests with the special agents ?
. I am not qualified to answer that question.

O PO P

The evidence, I think, clearly shows that the contest of Mary Butter-
field, now Dumbolton, against the Tafft entry, was not filed, nor intend-
ed to be filed in the local office August 28, 1883, nor at any date prior
to September 24, 1883, the date of Tafft’s relinquishment.

It further shows that it was placed in the hands of a special agent of
your office, where it remained until after your office letter of October 10,
1884, herein referred to, pursuant to which it was made of record, as
has been stated.

The evidence on this point in thisrecord I find to be corroborated by
examination of the files of your office in the case of Buttertield v. Tafft.

Since the special agent was without authority to receive contests,
a contest placed in his bands could in no sense be considered or treated
as filed within the meuning of the law. ¢ In every case ot application
for a hearing an affidavit must be filed by the contestant with the regis-
ter and receiver, fully setting forth the facts which constitute the grounds
of contest.” Rule 2 of Rules of Practice.

1t is not necessary to discuss the reasons for such rule; they are obvi-
ous.

It must be concluded that at the date of Tafft’s relinquishment and
Kruger’s filing (September 24, 1833), Butterfield, now Dumbolton, had
on file no contest against the Tafft entry, and therefore she acquired
no preference right by virtue of her contest affidavit to enter the land
in question.

The only question left for determination, then, is, which party, Kru-
ger or Dumbolton, has the superior claim to the tract by virtue of set-
tlement? '

As has been shown, both made settlement before the cancellation of
the Tafft entry, and both were on the land at the date of said eancella-
tion. )

1t has veen ruled by this Department that, although while an entry
stands of record, settlers on the tract covered by such entry can secure
no rights by virtue of their settlement as againss the record entryman,
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or the United States;.yet, as between the parties who have thus set-.
tled, the settlement tirst made in point of time is entitled to the higher
consideration. Geer ». Farrington (4 L. D., 410); Wiley ». Raymond
(6 L. D., 246). Tarr ». Burnham (id., 709).

On the question of priority of settlement in this case, I find the tes-
timony very conflicting, and much of it irrelevant and utterly without
bearing upon the matter in issue. Buot, upon carefully weighing the
testimony in point, I have no ditfieulty in eoncurring in the conclusion
reached by your office that Krager was the prior settler. I think it is
clearly established that Dambolton, nee Buatrerfield, did not make set-
tlement until after August 27, 1883, on which date the evidence shows
that Krager made his settlement by purchasing and hauling on to the
" tract a load of lumber for the purpose of erecting a house, which he
soon after did.

Having concluded, first, that Butterfield, now Duambolton. had ne
contest on file against the Tafft timber culture entry at the date of its
cancellation by relinquishment, and, second, that Kruger was first in
- 1ime in the matter of settlement, it must be held that Kroger has the
superior right, and therefore that Dumbolton’s commutation homestead
proof can not be accepted. Her entry, however, will be allowed to re-
main of record, subject to Kruger’s right to make final proof on his pre-
emption claim, which he will be required to do within sixty days after
notice of this decision.

Your office decision is modified accordingly.

HOMESTEA]S ENTRY—PRE-EMPTION CILAIM.

ARTAUR P. TOOMBS,

A homestead entry, made while the entryman has a pending nnperfected claim under
the pre-emption law, is not void, but prime facie valid, and only becomes voidable
by the subsequent maintenance of the pre-emption elaim. .

An entry thus voidable will be canceled, and the right to make new eutry for the
same tract denied, where the entryman perfects the pre-emption claim, and, pend-
ing subsequent application for the right to make new entry, submits commuta-
tion proof under the first. '

First Assistant Secretam/ Muldrow to Commissioner Stockslager, August
16, 188b

I have considered the appeal of Arthur P. Toombs from your decis-
jons of November 19, 1836, and January 31, 1837, holding for cancella-
tion his homestead and commuted ecash entries, embracing the SE. f of
Sec. 18, T. 31 8., R. 23 W., Garden City land district, Kansas, and re-
Jjecting his application to have said cancellation mude withouat prejadice,
s0 that he might be allowed {o re-enter said tract.

It appears tfrom the record that appellant, on Jane 14, 1834, hled pre-
emption declaratory statement, No. 2i1, for lots 3 and 4, aud the E. &
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of BW. 1 of said Sec. 18, on which claim he made final proof and cash
entry, No. 238, March 10, 1885,

While his pre-emption claim was pending, to wit, Angust 9, 1884, he
made homestead entry of the tract in question. Having learned that
his said homestead entry was illegal, because made while his pre-emp-
tion claim was pending, he on Angust 4, 1883, filed his application,
stating, under oath, corroborated by two affiants, that before making
homestead entry, as aforesaid, he made diligent inquiry as to its legal-
ity, and was informed that the local office at Garden City had raled
that such entries were allowable ; that, acting on said advice, he made
the homestead entry before he had made final proof and received final
certificate on his pre-emption elaim.

In view of these facts, he asked to be allowed to re-enter the same
tract as a homestead.

November 16, 1885, before action by your office on the application as
above, Toombs made commutation cash entry of the tract under the
provisions of Sec. 2301 of the Revised Statutes.

Your office, by its decision of November 19, 1886, held for cancelia-
tion said homestead and ecommuted eash entries as illegal, because the
homestead entry was made while appellant was claiming other land
under the pre-emption law. Thereupon claimant applied to your office
for a further consideration of the matter; and a ruling upon that part of
his former application which asked the privilege of a new entry. Said
application stated that the cancellation of the entries by your office
was correct and in accordance with the wishes of claimant; that what
he wants is a recognition of his right to make a new homestead entry.

January 31, 1837, your office considered said petition, and rejected
the same. Hence the appeal to this Department.

It is urged therein that the homestead entry was void and in legal
contemplation never had any existence. This contention can not be
sustained.

The entry was on its face valid, and might have ripened into com-
plete title. Had appellant abandoned his pre-emption claim and gone
upon the homestead, and complied with the homestead law, his entry
could not have been successfully assailed. It was not therefore void,
and it became voidable only as a result of his own acts. He did not
abandon his pre-emption claim, but remained on the same and made
final proof and received final certificate therefor seven months and one
day after he had made his homestead entry.

He lays much stress upon the fact that the local officers with full
knowledge or his pre-emption claim allowed him to make homestead
entry, aud because of such allowance, and the holding of the local office
at that time that a homestead entry could legally and properly be
made by one having a pending pre-emption eclaim, he claims strong
equities, and that having been so misled, the equities should protect
him.
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The view referred to as having been held by the Garden City land

office for a time seems to have grown out of the fact that because a
~ homestead entryman had six months after entry within which to actu-
ally go npon and occupy the land entered by him, therefore he counld
at the same time have a pre-emption filing on one tract and a home-
stead entry on another, provided the dates of filing and entry were so
arranged that he could prove up on his pre-emption claim before the
expiration of the six months within which he must go npon his home- -
stead elaim. It is scarcely necessary to say in this connection that this
view is not in consonance with the law, and that it has never been so
held by the Department.
.. Appellant is not in position to claim any equities, because of the view
of the law entertained by the local office, and of the fact that that office
allowed his homestead entry knowing that he had, at the date of said
entry, a subsisting pre-emption filing, for not only did he fail to prove
up on bis pre-emption elaim and go on to his homestead claim within
six months after making his homestead entry, but after he had learned
that his homestead entry was illegal and after he, because of such in-
formation, had applied to have it caneeled with permission to him to
be allowed to make a new entry of the same tract, he continved to assert
said homestead claim and commuted the same to cash entry. As bas
been stated, he did not make final proof on his pre-emption claim until
March 10,1883, which was over seven months after the date of his home-
stead entry. If the proofs in his pre-emption claim are to be accepted,
his actunal residence on his homestead claim could not have commenced
until a date subsequent to March 10, 1885, and consequently not until
considerably more than six months after entry.

If this were the only fact apparently adverse to appellant, it might
perhaps be susceptible of such explanation as to justify favorable ac-
tion on equitable grounds, bat when to this is added the fact that, after
he had admitted the illegality of his said homestead entry, and had ap-
plied to have said illegality cured by cancellation and a new entry, he
proceeded while said application was pending in an attempt to acquire
title under said invalid homestead eutry, by commuting the same to
cash entry, it seems to me he is by his own act estopped fromn pleading
such equities as might otherwise have Leen entitled to conhsideration.

Having asked for one remedy on equitable grounds, he proceeded to
apply another which was ineffective, and which tended to show want of
good faith in his application to bave his invalid entry canceled and a
new entry allowed.

Upon a careful consideration of the whole record, I find no good rea-
son for disturbing the action of your office, holding for cancellaiion ap-
pellant’s homestead and communted cash entries and refusing to allow
him to make a new homestead entry.

The decisions appealed from are accordingly affirmed.
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PRIVATE ENTRY~EQUITABLE ADJUDICATION.

FrAxK V. HoLsTON.

In the absence of an adverse claim, a private cash entry for land included within a
prior swamp selection, may be snbmitted to the Board of Eqnitable Adjudica-
tion, where the selection was subsequently canceled, and good faith is manifest.

First Assistant Secretary Muldrow to Commissioner Stockslager, August
16, 1888.

I have considered the appeal of Frank V. Holston from the decision of
your office, dated August 2, 1886, holding for cancellation his private
cash entry No. 4360 as to the SE, 1 of the SW. Lof Sec. 34, T. 43N, R.
3 W., made March 22, 1836, at the Bayfield land office, in the State of

Wisconsin. _

Your office held said entry for cancellation for the reason that said
tract had Deen previously selected by said State *“as swamp land,” and
thereby withdrawn fromn private cash entry. An inspection of: the ree-
ords of your office shows that the selection of said tract by said State
was held for rejection by your office on June 26, 188i, becanse ¢ the
field notes of the U. S. Sarvey do not show that said land is swamp and
overfowed.” The State, after due notice, waived its right of appeal,
and the selection was finally canceled by your office on July 22, 1886.

The local land officers under date of Qctober 25, 1886, report that
the tract covered by said entry was in the same status as the NE. £ of
the NW. 1 of said section, which was entered by one A. J. Whitman
and patented May 9, 1885, some months prior to the entry of the land
in question by the appellant; that both of said tracts were in said list
of State swamp selections and, as your office by letter dated July 27,
1£83, had directed that Whitman’s entry be ailowed, and the same had
passed to patent, the local officers fully believed that appellant should,
be allowed to enter said tract; that no fraud was practiced by appel-
lant, and, as there is no adverse claim of record, the register and re-
ceiver recommended that said eutry be submitted to the Board of
Equitable Adjudication.

. The appellant submits a letter from the chief clerk of the office of
the Commissioner of Public Lands in said State, dated February 3,

1886, prior to the date of said entry, in which he states that the State
hias no ¢laim to said tract.

The entryman alleges that he made said entry in good faith ; paid
his money for the land, and he now asks, if said entry was not properly
allowed by reasonof said swamp selection, since the selection has been
canceled, and there is no adverse claim to said land, that his entry be
submitted to the Board of Equitable Adjudiecation.

There is nothivg in the record to indicate that said entry was not
made in good taith, and, in my judgment, it shonld be referred to the
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Board of Equitable Adjudication under the appropriate rule. Sach
referevce is accordingly directed. See Pecard v. Camens (4 L. D., 152).

The decision appealed from is modified in accordance with the views
herein expressed.

TIMBER CULTURE ENTRY—AMENDMENT.
ALoYs IICK ET AL.

The right of amendment will be denied, where the failure to obtain the tract dexired
was the resuls of relying solely on the statements of a land ]oca'r(n and the entry-
man made no personal inspection of the laud previous to entry.

Acting Secretary Muldrow to Commissioner Stockslager, August 17, 1888.°

I have before me the several appeals of Aloys Eck, Ignatz Eck and
Martin Berns, from your office decision of Deu,mber 14, 1886, disallow-
ing their several applications to amend their respective timber culture
entries. ,

Aloys Eck applies for permission to amend his timber culture entry
made February 13, 1886, from the NE. £ to the SE. 4, Sec. 31, T. 26 S.,
R. 35 W,

Ignats Eck applies for permission to amend a like entry made the
same day from the NW. 1 to the 8W. % of Sec. 32, T. 26 8., R. 35 W.

Martin Berns applies for permission to amend a like entry made the
same day from the SE. 1 of See. 30, T. 26 8., R. 35 W. to the SE. 4,
Sec. 19, same township and range.  All of land district Garden City,
Kansas.

The varions applications were made on the 21st day of August 1886,
“and based upon similar facts. It appears that in each case the re-
spective entrymen, relied on the knowledge and Jjudgwent of ond E.W.
Keyser, a land Jocator.

{n the case of Aloys Ick, the saild Keyser represented to the former
that he, Aloys Iiek, was being located when he made his said entry, in
avalley; that after location it was discovered, that the said valley was
on the SE. L section 31, T. 26 S., R. 35 W.; that, iu fact, the said NE. -
1 of said beotlou the tract he actaally entexed was wholly sand hills not
fit for agricultural pursuits or the rai-ing of trees; that the said Aloys
ek intended to enter the said valley and not the said sand hills.

In the case of Ignatz F. Eck, the said Keyser represented to the
former, that he Ignatz F. Eck, was being located ina valley, that after
location it was discovered that the said valley was on the SW. 4 ol see-
tion 32, T. 26 8., R. 35 W.;, that, in fact the said NW. } of said section,
the tract he actually entered, was wholly sand hills not fit for agri- '
cultural pursuits or the raising of trees; that tlie said Ignatz I, Eck
intended to enter the said valley and not the said sand hills,

In the case of Martin Berns, the said Keyser represented to the for-
mer, that he, Martin Berns, was being located in a valley, that after
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location it was discovered that the said valley was on the SE. 4 of see-
tion 19, T. 26 8., R. 35 W, that in fact, the SE. 4 of section 30, same
township and range, the tract e actually entered was wholly sand hills,
not fit for agricultural pursuits, or the raising of trees; that the said
Martin Berns intended to enter said valley and not the said sand hills.

It appears in each of the said applications that at the time of these
various locations the weather was stormy and the earth eovered with
snow. In each case the respective applicant is corroborated in his
statements by the other two appellants. Upon this evidence the entry-
men ask for the amendment of their respective entries.

The right of amendment is recognized when the entry was not for the
tract intended and due care and prudence has been exercised. Henry
E. Barnum (5 L. D. 583).

In the cases under consideration the evidence fails to show any proper
care on the part of the entrymen in making their respective selections;
they seem to have acted solely upon this adviee of the man Keyser, that
the land by them selected respectively was situated in a valley ; before
entry they did not visit the land, they did not make personal inspection
of the same, the land was not pointed out to them. No mistake was
made in describing the respective tracts the parties intended to enter,
but they wholly relied upon the representations made to them by the
- said Keyser regarding the character of the land. That the weather
was stormy and the earth covered with snow at the time cannot excuse
their want of care and prudence in making selections of land that now
prove to be undesirable.

Your decision is atfirmed.

LOCAL OFFICERS—ENTRY—-ALTERATION OF RECORD.

EATON 9. SHAFERT

The government is not bound by the illegal acts of its officers.
The local officers have no authority, by mere erasurs, to change an entry of record
from one tract of land to another.

\

Acting Secretary Muldrow to Commissioner Stockslager, August 17, 1888,

Elliot S. Eaton made timber culture entry for the NE. 4 of section
€247 T. 102, R. 68, Mitchell land district, Dakota, on March 4, 1832.
Subsequently on a date which does not appear of record but which
Eaton swears to be the 9th or 10th of April 1882, his entry was changed
by erasure on his register’s receipt from section 24 to section 32. This
change was mwade by O. T. Letcher, described in an affidavit as the
chief clerk of the office, and at the hearing as the register. The entry
was also changed from section 24 to 32 on the plat books of the office
by erasure. The change was made to avoid conflict with the prior tim-
ber culture entry in the same section made by D. G. Grippin. '
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From the date of said change the entry of Baton was of recor! in the
local office as for the northeast quarter of seetion 32, while on the rec-
ords of the General Land Office it has always been for the northeast
quarter of section 24, having ou both records the same nomber viz:
7779.

By letter of June 12, 1882, Eaton’s timber culture entry was held for
cancellation Lecause of couflict with the prior entry made by D. G.
Grippin for the NW. } of section ¢ 24;” and upon report by the local
officers, that no response had been made after due notice given of the
action of July 12, the said entry was canceled by letter of June 18,
11883, ‘ :
February 13, 1884 Thomas Shafer made homestead entry for the NE.
1 of section 32, T. 106, R. 68, and began his settlement and improve-
ments May 20th following. By letter of August 5, 1884, the local offi-
cers forwarded the corroborated affidavit of Baton, setting forth a prior
claim to the tract covered by Shafer’s entry, under his timber culture
entry No. 7779. It appeared from this affidavit that FEafton made his
entry in section ¢ 247 as above stated. - He subsequently called at the
local office in person to find whether or not his entry was all right and
was informed by O. T. Letcher, chief clerk of the office that there was
already a timber culture entry in section 24,7 but that if he, Eatoun,
would leave his receipt he would change it to a tract where none had '
been entered. This clerk thereupon made Eaton’s entry appear upon
the receipt and plat book of the local office as made in section ¢32,”
erasures appearing upon the office records as reported by tie local offi-
cérs in letter dated August 5, 1884, Eaton claimed to have cultivated
éleven acres'in the season of 1884, and that he has since 1882, in good -
faith cultivated and improved said NE, 1 of section ¢ 32;” that the first
intimation he ever had of anything being wrong with the claim was.
during the spring of 1834, when Thomas Shafer took possession of the
land by virtue of his homestead entry ; that he employed an attorney
to look after his rights and then for the first time found the letter of
June 18, 1883, cancelling his timber culture entry for contlict with Grip-
pin’s entry in seetion 24; that he never supposed he had any right to
the NE. 4 of Sec. 24; and he asks that his rights in the NE. } of sec-
tion ¢ 327 (for which he has had receipt for over two years) be protected
and he asks to amend his entry to make it cover the NE: } of section
43 32.77

Upon consideration of the matter by letter of December 30, 1884, it
was held: :

Said timber culture entry was made during a period when the local officers were
authorized to make changes in entry papers with the consent of the entryman. In
this case it would seem that the failure fo correct the application of entry was an:
oversight on the part of the register. Faton appears to have acted in good faith
and in compliance with the law. His improvements upon the tract in section ¢ 327
were notice to Shafer of its appropriation. In view of the circumstances it would
seem that he is entitled to relief.
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Shafer was notified that he woanld be allowed to show eanse why his
entry should wot be canceled and Eatow’s timber culture entry re-in-
stated.

December 3, 1384, Shafer published notice of his intention to make
proof on Junnary 10, 1886, The proof was aceordingly made on that
day and shows improvements, consisting of a frame honse, frame bara,
well, cow-shed, root house and twenty acres of breaking, valuel as
$500, and continuouns residence by himself and family from May 27,
1884.

Against the acceptance of this proof Eaton filed a protest; and the
local officers ordered a hearing in order to determine * which has the
superior right to the tract.” At the hearing testimony was given as
to the improvements each had made npon the tract and as to the cir-
cumstances of their entries. Iaton repeated substantially the state-
ments coutaiued in his affidavit above referred to, and Shater testified
that he was assured by various parties including the chief clerk of the
land office that his entry was all right. He saw some breaking, bat did
not until some time atterward learn who had madeit, and his neighbors
to whom he applied for the information conld not tell him.

The Jocal officers rendered a decision in favor of Baton. They say :

Itisa common principle of law that when a partv does every thing inenmbent npon
him nuder the law, that he shall not suffer from the ignorant or illegal act or neg-
lect of the local office to perform their duties. I am unable to see, therefore, that
Eaton is in default or that he bus waived any of bis rights and equities to the e¢laim
iu controversy. Shafer's homestead entry should be canceled.

Your decision of February 7, 1886, reverses the finding of the local
officers, awards the superior right to Shafer and holds :

Eaton’s original application, and the records of this office have always shown his
timber culture entry to be made in section *24,” and no otlier entry has ever been
recorded in the NE. £ of section 32" except Shafer’s homestead. If, as will appear
from decision of December 30, the local officers were at one time authorized to make
changes in entry papers Ido not find that they were ever vested with the anthority
to change an entry that had been duly recorded both on the records of the local and
General Land Office. It may be that Eaton has acted innocently in the matter, al-
though he has attempted to sell the claim, but his acts are none the more so than
those of Shafer, who mad: his entry upon a tract which your office at that time, as
well as the records of this office showed to be vacant. Both parties are doubtless en-
titled to equitable consideration and in the initiation of their respective claims they
seem equally so; the law therefore must prevail. Shafer having made the only legal
entry for section 32, this office recognizes his superior right to the tract and deeision
is rendered acecordingly.

Both parties seem to have acted in entire gond faith, and one must
suffer from the erroneous action of the local officer. I conecurin yonur
opinion that that one must be Eaton. The government is not bound by
the illegal acts of its officers; and the local officers had no power, by
mere erasure, to change Eaton's entry from one seetion to another, If, as
stated in your letter, such changes were some times made, the provis-
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ious of the circular of Mareh 10, 1830, should have been followed. From
that circular L quote :

Therefore, if it has been your praetice, after an entry or declaratory statement has
been perwitted, to allow the party making the same o relinguish the traet and snb-
stitute other lands therefor, at any time prior to the expiration of the month during
which the entry or filing was made, you are informed that such practice wust not be
continut d except in case of clear illegality or mlstake

Baton’s entry does not present as stronw equities as those permltted
by the practice forbidden by the circular. He did not relinquish the
entry in section 247 and substitute an entry in section “32,” nor did
he apply to have his entry changed until, as he testifies, more than a
month had elapsed fromn the date upon which it was made. Moreover
when his entry was canceled by letter of June 18, 1883, he did not ap-
peal Both the law and the equities in the case being with Shafer I
affirmn your decision awarding him the superior right to the tract.

RAILROAD GRANT-—-ACT OF APRIL 21, 1876.
Cares v. HasTIiNGS & Daxora Ry. Co.

The right of the company under its grant attached to lands that were disembarassed

at the date of definite location, notwithstanding they were reserved at the date
of the grant.

The phrase ““at a time subsequent to the expiration of-such grant” us sd in section
3, act of April 21, 1876, has reference to the date as which the road shoald be com-
pleted, and not to the time when by legislative or judicial action a forfeiture
might be declared. N

An entry made within the limits of a railroad grant, at a time subsequent to the ex-
piration of such grant, is confirmed by the third section of the act of April 21,
1876.

Secretary Vilas to Commissioner Stockslager, August 18, 1888.

The E.$ NW. %, Sec. 31, T. 116, R. 32, Benson, Minnesota, lies within
the granfed limits of the grant for the Hastings & Dakota railroad made
July 4, 1866, the map of definite location of which was filed June 26,

1867.

1t appears that on May 24, 1863, one ’VIemt B. Case made homestead
entry for the tract, which was canceied January 22, 1867 ; that on March
16, 1878, Arnold (Jcmtes made homestead entry No. 8249, for the same
which was canceled May 21, 1881, by your oftice under the ruling then
in foree as announced in the case.of Kniskern v. Hastings & Dakota
Ry. Co. (5 C. L. O., 50), which -held that an entry made under section
2293, Revised Statutes by a single man in the military service of the
United States, who had not made a bona fide settlement and improve-
ment on the tract, was illegal, and would not defeat the right of a rail.
road company attaching during the existence of such entry.

This ruling was adhered to but a short time, and it isnow the estab-
lished ruling of this Department and of the courts that a homestead
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entry subsisting at the date of the attachment of the company’s rights
will except the land covered thereby from the operation of the grant.

Cates’ entry was therefore wrongfully canceled.

In the case of Whitnall v. Hastings & Dakota Ry. Co. (4 L. D., 249),
it was held that, (syllabus)

Although nnder a decision that became final the claim of an entryman was rejected
and the land awarded to the railroad company, it now appearing that the company

has no valid claim to the land, thus leaving the question between the government and
the entryman, he is allowed to make new eniry for the land.

On April 6, 1883, Cates was allowed to make homestead entry No.
11,411 fur the traet, and on May 19, 1383, he made tinal proof and re-
ceived final eertificate.
By your office decision of March 7, 1834, the tract was awarded to
Cates on the ground that the said homestead entry of Case subsisting at
the date of the grant excepted the tract from the operation thereof,
citing the case of White ». Hasting & Dakota Ry. Co. (6 C. L. O., 54).
The company appealed.
Vhile it seems your office ruling on the legal question involved was
-fully justified by the ecase cited, the doctrine therein announced has
been departed from in the subsequent case of Rees v. Central Pac. R. R.
Co., (5 L. D., 62) and on review, (idem 277) wherein it was held that the
right of the company attached to lands that were disembarrassed at the
date of definite location notwithstanding they were reserved at the date
of the grant.
The question there presented was in all material respects similar to
that here. As the entry of Case was canceled prior to definite location,
the ruling of your office cannot be snstained on the ground stated.
Another consideration however presents itself.
The grant for the Hastings & Dakota road provided :
That if said roads are not completed within ten years from the acceptance of this
grans the said lands here granted and not patented shall revert to the United States.
The grant was avcepted by the State March 7, 1867, (Pub. Domain
804), .
The time limited for the completion of the road therefore expired
March 7, 1877, prior to Cates’ entry. 'The road had not then been com-
pleted.

Section 3 of the act of April 21, 1376, (19 Stat., 35), provides :

That all such pre-emption and homestead entries which may have been made by -
permission of the Land Department, or in pursuauce of the rules. and instructions
thereof, within the limits of any land grant at a time subsequent to expiration of

such grant, shall be deemed valid, and a compliance with the laws and the making
of the proof required shall entitle the holder of snch elaims to a patent therefor.

In the case of Wenzel ». St. Paul, M. & M. Ry. Co. (1 L. D., 333), it
was held that in using the language * at a time subsequent to the ex-
piration of such grant” Congress has reference to the dates named in
the various granting acts to railroads, as the dates at which the roads
should be completed, and not to the time when by legislative or judicial
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action a forfeiture might be declared, and further that a settlement and
filing made under the pre-emption laws, or lands within the limits of a
railroad grant, at a time subsequent to the expiration of such grant, is
an entry which is confirmed by the third section of the act of April 21,
1876.

This ruling was followed in the case of Alabama & Chattanooga R.
R. Co. ». Clabourn (6 L. D., 427), in which it was said that under the
third section of the act of April 21, 1876, an entry, in other respects
satisfactory to the Department, should not be rejected because of a
prior withdrawal, if at the time of such entry the grant under whmh
the withdrawal was ordered had expired by lapse of time.

The proof shows that Cates hasresided continuously on the tract since
1878, and has valuable improvements.

On the authority of the cases above cited the conclusion reached by
your office awarding the tract to Cates is affirmed.

HOMESTEAD - SOLDIERS’ DECLARATORY STATEMENT.
ROBINSON v. PACKARD.

The law does not permit a person to hold one traet of land as a pre-emptor, and at
the same time hold another as a homestead entryman, for the reasen that both
the pre-emption law, and the hemestead law require residence, and a person
can not maintain two residences at one and the same time.

If a soldiers’ declaratory statement is illegal because filed when the clalmant was
- residing on a tract claimed under the pre-emption law, such illegality may be
considered as cured by subsequent entry under such filing, after the submission
of pre-emption final proof, and in the absence of any intervening right.

First Assistant Secretary Muldrow to Commissioner Stockslager, August
13, 1888.

In the case of Zury Robinson v. Harlan P, Packard, involving the
SW. 4, Sec. 4, T. 116 N,, R, 64 W,, Huron land district, Dakota. Ihave
considered the appeal of the latter from your office decision of May 1,
1886, adverse to him.

Harlan P. Packard filed soldiers homestead declaratory statement

for said traet July 2, 1881, and made homestead entry thereon Decem- -~

beér 31, 1881, and commuted the same to cash entry December 28, 1882,

June 29, 1881, Packard made settlement upon the SE. 1, See. 5, of the
township and rapge abovenamed and on July 6, 1881 filed his declaratory
statement therefor, and October 19, 1881 gave notice of his intention
to make final proof upon his pre-emption claim.

Zury R)binson filed a protest against said proof charging frand and
bad faith, upon which a hearing was ordered by the local office Decem-
ber 31, 1881, on which day Packard tendered proof. The case coming
up for final determination the Department decided February 11, 1884,
that no fraud had beéh shown and that the proof was sufficient to justify

3263—vorL 7—-—15
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the allowance of the cash entry. Cash entry—=No. 7932—was, accord-
ingly made March 1, 1884.

Pending the determination of the sufficiency of the proof submitted
by Packard on his pre-emption claim, he on the day he made the proof
and before entry was allowed, perfected his soldiers declaratory state-
ment for the SW. %, Sec. 4, which be had filed July 2, 1831, by making
entry thereof December 31, 1881

The loeal officers found that Packard’s soldiers declaratory statement
was illegal because it was made while he was living on and before he
had proved up on his pre emption claim. They decided in favor of Rob-
inson. You decide that Robinson’s alleged residence was a mere pre-

"tense, and that Packard’s homestead declaratory statement was illegal '
and the original and cash entries based upon it were also illegal.

In view of his good faith, however, you allow the original entry to
stand subject to future compliance with the law. I concur in your con-
clusion as to Robinson. The testimony shows that in- Uctober, 1881,
(bis entry bearing date Aungust 25, 1881) Robinson built a small house

“on the tract but merely made a pretense of living there by sleeping in
the house at very rare intervals between October 1851, and May 1882.
After May 1882, he abandoned even the pretense of living on the place.
His homestead entry should be canceled.

The Department has frequently ruled that while 2 homestead entry-
man has six months within whieh to establish his actual residence upon
the tract embraced in his entry, the law regards his residence as com-
mencing from the date of his entry and if residence after entry is shown
to be elsewhere the entry is illegal. It has never recognized the right
of a person to at the same time claim one tract as a pre-emptor and
another as a homestead entryman for the reason that both the pre-
emption law and the homestead law require residence, and a person
cannot maintain two residences at one and the same time. Krichbaum
. Perry (5 L. D., 403); Rufus McConliss (2 L. D.,622); J. J. Caward (3
L. D., 505); Collar ». Collar (4 L. D., 26); Austin v. Norin (4 L. D., 461).

But the law is different in regard to soldiers homestead entries. They
are allowed to locate the land in person or by agent by filing a declara-
tory statement and to make entry within six months thereafter. If the
declaratory statement in this case was illegal because, when made, the
claimant was residing on a tract claimed under the pre-emption law,
such illegality may be considered cured when he made entry, after he
had submitted proof on his pre-emption claim, in the absence of any in-
tervening right, as the case of Mann ». Huk (3 L. D., 452) rules ean be
done in case of filing by aliens.

If Packard’s filing was illegal such an intervening right was the
homestead entry made by Robinson; and if he had made bona fide set-
tlement and improvement upon the land his woald have been the supe-
rior claim to the tract. But the testimony shows that he did not com-
ply with the law and your decision holding his entry for eancellation
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was a proper one. Robinson’s claim being ont of the way and the parties
being the United States and Packard, in view of the latters good faith
and valuable improvements, the irregularity of his filing will not be in- .
sisted upon. Snyder v. Ellison (5 L. D., 354.)

The holding of two claims at the same time naturally raises a doubt
as to Packard’s good faith, but this doubt goes to the bona fides of his
inhabitancy on the pre-emption claim and was resolved in his favor by
the decision of my predecessor. There is nothing to indicate bad faith
in relation to the homestead entry. ’

The cash entry is approved.

DESERT LAND ENTRY—-RELINQUISHMENT -PREFERENCE RIGHT.
MARY STANTON.*

On relinquishment of a desert land entry the land covered thereby is held open to
entry and settlement without further action on the part of the Commissioner of

. the General Land Office.

A desert land entry may be allowed subject to the preference right of a suceessful
contestant. -

Secretary Vilas to Acting Commissioner Stockslager, March 15, 1888,

I have before me the appeal of Mary Stanton from your deeision of
August 5, 1886, affirming the action of the local office at Cheyenne, - .
‘Wyoming, in rejecting her application to make desert land entry of
See. 8, T. 13 R. 66 W., ¢ because of conflict with desert land eutry 632.”

The said last mentioned entry (¢ desert land entry 6327) was made
by Frederick J. Stanton on the 25th of May, 1833.

March 17, 1886, Wm. Constantine applied to contest sald entry on -
the ground that the land was not-really ¢ desert,” ete.

March 18, 1836, the register and receiver issued notice of said con-
test, and personal service was effected April 5, 1856, the hearing being
set down for May 7, 1886, at the Cheyenne land office.

Mareh 23, 1886, said Frederick J. Stanton filed a relinquishment of
his entry (632), and at the same time, as agent for Mary Stanton, made
" application to enter the same tract in her name under the desert land
act.

March 25, 1886, the register and receiver rejected said application,
because of confliet with Frederick J. Stanton’s entry (Which they de-
clined to cancel on the relinquishment until after action by the Gom-
missioner).

August 5, 1886, on appeal from the local officers, your office sustained
their action, on the ground that the cancellation of a desert land entry
upon relinquishment must first be ordered by the General Land Office.
From this decision of your office the presént appeéil was taken.

1t is the ruling of this Department that a desert land entryman is a
‘ pre-emption claimant” within the meaning of the provisions as to such

* Not . reported in Vol. V1.
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-claimants in the act of May 14, 1880 (21 Stat., 140), F'raser ». Ringgold
(3 L. D., 69). Accordingly when Frederick J. Stanton filed a written
relingunishment of his claim in the local land office. the land covered
by such claim should have been held as open to settlement and entry
without further action on the part of the Commissioner of the General
Land Office. (See section 1 of the act of May 14, 1880, ubi supra.)

Mary Stauton’s application should have been allowed, but subject to
the preference right acerning to Coustantine upon the filing of the re-
linquishment after the initiation of his contest. Jefferson ». Winter
(5 L. D., 694).

Your said decision is modified accordingly.

RAILROAY) GRANT—-SETTLEMENT RIGHT.
NoRTHERN PAc. R. R. Co. ». FITZGERALD.*

To establish the allegation that a tract of land within the primary limits of a grant
was excepted therefrom by reason of seftlement thereon, it must be shown that
there was, at the date when the right of the grantee attached, a valid subsisting
settlement, made by one having the legal qualifications te perfect the claim ini-
tiated by such settlement.

Secretary Vilas to Commissioner Stockslager, June 15, 1888,

I Lhave considered the case of the Northern Pacific Railroad Company
v. Thomas Fitzgerald, on appeal by the former from your office decision
of September 15, 1836, holding that the NW. £ of the NW. } of Sec. 33,
T. 28 N., R. 36 E., Spokane Ifalls land district, Washington Territory,
was excepted from the grant to said company, of July 2, 1864, (13
Stat., 365.)

The right of the company attached to this land, if at all, upon the
filing of the map of definite location October 4, 1830.

On July 6, 1883, Fitzgerald filed in the local office his application to
make homestead entry for this tract, and in support thereof filed his
corroborated aftidavit, alleging, in effect, that said tract was execepted
from the grant to the Northern Pacific Railroad Company by reason of
a settlement thereon by Matthew Damon, existing at date of filing map
of definite location. ’

A hearing was had August 19, 1885, before the local officers to deter-
mine the facts. The company made default, and the only testimony
offered was that of the applicant and the two witnesses, who had cor-
roborated the former affidavit. The local officers found that the testi-
mony was not sufficiently definite to show that said land was exeepted.
There was no appeal from that decision.

‘When the ecase came up for examination in your office, it was held
that the facts showed conclusively that the tract was excepted from

* Not reported in Vol. VL
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the grant, the decision of the local officers was reversed, and the claim
of the company rejected. -

The local officers based their decision against Fitzgerald upon the
fact that the testimony submitted did not show that Damon was a qual-
ified pre-emptor, or that Damon, if qualified, was in actual possession
of the tract at the date the rights of the road attached. There is not:
one word in the testimony concerning Damon’s qualifications to take.
the land under any one of the land laws, and all that is shown as to
his actual possession or occupancy of that tract is the statement of.
Fitzgerald, formally corroborated by the other two witnesses, that
¢ settlement was made upon said land September 28, 1880, by Matthew:
Damon, who built a house thereon and resided therein, and that said
premises have been oceupied coutinnously ever since.”

I do not think the facts bere shown are sufficient to justify the con.
clusion that said tract was excepted from the grant. It devolves upon
one claiming that a certain tract within the primary limits of a grant
was excepted from the operation thereof, by reason of a settlement
thereon, to show that there was thereon at the date the right of the
grantee road attachied, a valid existing settlement made by one having
the legal qualifications to perfect the claim initiated by such settle-
ment. This has not been done in this case. Your said office decision
is therefore reversed, and Fitzgerald’s application is denied.

The facts brought out in this case, while not sufficient to justify the
conelusion, at this time, that the tract was excepted from the grant, are
sufficient to eall for an investigation on the part of the government as-
to the status of the land at the date the right of the road attached, if
at all, for the purpose of determining whether said land was granted..
You will therefore cause such an investigation to be made and upon the
facts elicited thereby, you will determine the right to said tract as be-
tween the railroad compauny and the United States.

’ PRE-EMPTION - SETTLEMENT—CITIZENSHIP.

JacoB H. EDENS.*

The disability of alienage is removed when the settler becomes a citizen, and, in the
absence of any adverse elaim, his right to the land relates back to the date of his
settlement, notwithstanding the fact that he was an alien when it was made. '

Secretary Vilas to Commissioner Stockslager, June 15, 1888,

I have considered the appeal of Jacob H. Edens from your office de-

cision of May 15, 1886, rejecting his final pre-emption proof for the SW.

"4 of SW. £ of Section 22, N. § of NW. £, and the NW. % of NE.  of Sec-
tion 27, T. 32 R. 47 W., Valentine, Nebraska.

* Not reported in Vol. VI.
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Edens filed his declaratory statement for said land April 28th, alleg-
ing settlement April 18, 1835, and made proof January 26, 1886.

The proof was rejected by the local officers for the reason that it does
not show that the claimant was under twenty-one years of age at the
time of his fathers naturalization, nor that Claus Peter Edens was
his father; and for the further reason that the value and character
of the improvements taken in connection with the matter of residence
are not sufficient to warrant the coneclusion that the claimant is acting
in entire good faith in complying with the pre-emption laws.

By letter of May 15, 1886, you affirm the action of the local officers in
rejecting the proof. i

Mareh 10, 1886, Edens made an affidavit that he was born March 2,
1851 in Denmark, and came, during his minority, to this country. 1t
has been his belief that his father, Claus Peter Kdens, became natur-
alized during his minority. Under this impression he has exercised the
right of a citizen for the Iast fourteen years.

It appears, however, that the father of the claimant did not become -
a citizen of the United States until 1877, five years atter the son became
of age. Upon making this discovery the c¢laimant, after due applica-
tion, was admitted to eitizenship Mareh 10, 1886. \

‘Without deciding whether proof made by an alien will be accepted,
there is no doubt under the rulings in the cases of Ole O. Krogstad (4
L. D., 564), Mann ». Huak (3 L. D., 452) and Kelly v. Quast (2 L. D,,
627), that the defect of alienage was cured when the claimant became a
citizen in March, 1886, and, in the absence of any adverse claim, his
right to the land relates back to the date of his settlement, notwith-
standing the fact that he was an alien when it was made.

The proof, however, is not satisfactory. He went upon the land the
first week in June 1885, and, with the exception of one months absence
in November owing to his father’s sickness and death, his residence was
continuous until January 26, 1886, when proof wasmade. The improve-
ments consist of a house, sixteen by twenty, a stable and nine acres of
breaking are valued at $80. The only crop raised was four bushels of
potatoes. In view of the meagre nature of the improvements and espe-
cially of the cultivation and of the fact that proof was made after less
than eight months inhabitancy and its being unsatisfactory to the local
officers, the proof does not convince me that the claimant has complied
with the requirements of the law. 1, therefore, concur in the findings
of the local officers and in the decision of your office, in this respect.
The claimant will be permitted to make new proof, which ought to be
easy if he has conducted himself in entire good faith.

You will therefore direct the local officers to give immediately, written
notice to the claimant that his proofs heretofore submitted are rejected,
and that his filing will stand canceled unless within sixty days from the
service of such notice, he shall furnish proof satisfactorily showing full
compliance with the law in good faith, and that upon failure to furnish



DECISIONS RELATING TO THE PUBLIC LANDS. 231

snch proofs within the time limited they will cancel the filing accord-
ingly, and that upon receipt of such farther proofs as shall be proffered
within the time they will promptly report the same to you, with their
Qpinion_thereon.

Your decision is accordingly modified.

TIMBER CULTURE FINAL PROOF—FINAL CERTIFICATE.
CHARLES N. SMITH.

A final certificate issued on timber culture proof prematurely made, shonld not be
canceled, but suspended, pending further compliance with law.

Secretary Vilas to Commissioner Stockslager, July 19, 1888.

1 have before me the appeal of Charles N. Smith, heir of Gilbert Smith,
deceased, from your decision of December 10, 1836, rejecting the final
proof offered by him under timber culture entry No. 633, and holding
for cancellation final certificate No. 33, for the NE. 1 of See. 14, T. 116
N., R. 53 W., Watertown district, Dakota. '

By the proof it appears that tlie planting of five and one-eighth acres
of the total of ten and one-eighth planted, did not take place wntil May
1881, while said proof itself was made in May, 1880, only five years
later.

Under the ruling in the case of Henry Hooper (6 L. D.,624), that ¢“the
eight years of cultivation required under the timber culture law must be
computed from the time the required acreage of trees, seeds or cuttings
shall have been planted,” the proof in this case was premature and
must be rejected ; but the final certificate should be suspended instead
of canceled, the heirs being entitled to proceed under the entry.

Your said decision is modified accordingly.

HOMESTEAD COMMUTATION—NEW PROOT.
Louis W. BUNNELIL.

Payment of the purchase price, and compliance with the requirements of the law as
to residence, cultivation, and improvement, are the matters of substance which
authorize commutation of a homestead entry.

On the rejection of commutation proof because irregularly submitted, with leave to
make new proof, such new proof, though covering the same period as the former
and showing the same facts, may le aceepted nunc pro tune, if taken after due
notice and in conformity to the other regulations preseribed for making proof.

First Assistant Secretary Muldrow to 00772nzz'§sioner Stockslagér, August-
13, 1888. '~ ’

I have considered the appeal of Louis W. Bunnell from the decision .
of your office of December 13, 1886, rejecting his final proof and holding
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for cancellation his homestead entry, No. 13,590, and commutation entry,
for the SW. £, Sec. 1, T. 131, R. 56, Fargo distriet, Dakota.

The claimant made said homestead entry October 12, 1883, and com-
muted it November 7, 1834, by location of two eighty acre military
bounty land warrants. Ttappeared from his commutation proof offered
November 7, 1834 (the date of said commutation entry) that he *built
a house upon the land about September 16, 1883, and furnished it com-
fortably and began his actual residence about September 20, 1383 ;"
that he was a single man with no family, and lived upon the land, with
the exception of the winter, from November 10, 1883, to March 13,1884,
when he was absent wintering his stock, and from August 22, 1884, to
November 7, 1881 (the date of his proof and commutation entry) when
he was “at work in harvest and threshing to earn money to support
himself through the coming winter.” His improvements were a dwell-
ing, twelve by fourteen feet, with sides of matched flooring, shingle roof
and Jnmber floor, and one door and window ; a frame barn, twenty by
twenty-four feet; a well and twenty-two acres of breaking,—of the total
value of $380. Oun the land he had a full supply of all necessary farm-
ing implements.

The local officers accepted this proof aud allowed the entry. At the
time of making this entry (November 7, 1884) the claimant executed two
mortgages on the land, one to Elizabeth S. Clark for $425, and the
other to J. A, Murray for $65.87, for the purpose, as stated by him inan
affidavit subsequently filed, ¢ of making proof and payment for said
tract.”

After his proof had been accepted and entry allowed, the claimangt
went to reside with his parents at Denver, Tllinois.

On September 23, 1385, about ten and one half months after said
proof had been accepted and said entry allowed, and when the claimant
was residing with his parents in Denver, Illinois, your office rejected
said proof, “because, (1st) The notice of intention to make proof was
not published in the newspaper designated by the register. (2d) The
claimant’s testimony was not taken on the day advertised or before the
officer named in the notice. (3d) The testimony of the claimant’s wit-
nesses was not taken on the day advertised ; and, (4th) The evidence
as to residence was not satisfactory.”

The rejection of the proof on the first three grounds was proper and
necessary, but I do not agree with your office in holding that *the evi-
dence as to residence was unsatisfactory.” His improvements were of
the value of $380, and of a character indicating an intent to make the
tract a permanent home; his house was comfortably furnished as a home
and a full supply of suitable farming utensils was kept on the land,
He established residence and his absences thereafter to the date of
proof were satisfactorily excused ; and on the whole, the facts estab-
lished by said proof show, in my opinion, @ substantial compliance with
the law in good faith to the date of said commutation entry.
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Your office, however, having rejected this proof allowed the claimant
to make new proof, and on November 2, 1886, he again made proof.
This proof was the same as the first, except that it showed, that after
making the first proof, November 7, 1884, he went tolive with his par-
ents in Denver, 1llinois, and remained there until September 23, 1886,
abont a month and ten days before he made the last proof. He was
put to considerable expense in returning to the land at this time and.

- making said proof, and his return was for the purpose of making said
proof and with no intention of remaining thereafter. He had mort-

- gaged the land as above stated, but ha | never sold or absolutely dis-
posed of it, and in 1885 (after his proof was made) he had the land
cultivated.

The claimanf makes no pretense of intending further residence on
the land, and relies on his compliance with the law to date of commu-
tation entry and first proof, November 7, 1884. To the question pro-
pounded to him on cross-examination, when making his s cond proof,
“Why do you not avail yourself of the full time allowed by law before
making proof and payment?” He replied, “ My circomstances would
not permit me to make proof on full time;” and he further states that
he was supporting his aged father and mother at their home in Illinois.

The law authorizes a homestead entry to be commuted ¢ at any time
before the expiration of the five years,” on paying a specified consider-
ation and * making proof of settlement and cultivation as provided by
by law granting pre-emption rights.” R. S., See. 230L.

No other consideration is demanded and no other condition annexed.
The claimant in this case shows, by both his first and second proof,
substantial compliance with the law in good faith to the date of his
commutation éntry, November 7, 1884. At that date, then, he was an-
thorized by the statute to commute his homestead entry, and he made
proof of compliance with the law and paid the government the required
eonsideration.

In publishing notice of the intention to take this proof and in taking

. it certain fatal errors caused by a bona fide mistake of the claimant,
were committed, and the proof, though sufficient in itself, had to be re-
jected. When your office permitted the second proof to be taken, the
commutation entry stood assuspended and not canceled. The question
then is, should this second proof relate to the date of the commutation
entry, November 7, 1884, or to its own date, November 2, 1836 ¢

Payment of the consideration and compliance with the requirements
of the law as to residence, cultivation and improvement are the mat
ters of substance, which authorize the commutation of a homestead
entry. The present case differs from those in which the proof first
offered is deficient in itself in not showing conforiity to the law in the
essential matters of residence, cultivation and improvement. In the
latter cases, in the absence of bad faith, new proof may be allowed,
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showing full compliance with the law subsequent to the time covered
by the first proof. The proof is then strictly new proof. But where,
as in this case, the proof first offered was substantially sufficient and
was aceepted and entry allowed by the local officers, but subsequently
and after the lapse of a considerable period of time, said proof was re-
jected by your office, being subject to such rejection because of the non-
observance of the rules regulating the production of such proof, and no
bad taith is imputed to the claimant, and he has paid the required con-
sideration, and,the entry being merely suspended, leave has been
granted to make proof in support thereof—under such leave, proof of
the same facts as those established by the first proof may be re-offered,
and should be accepted nunc pro tunc, if taken after due notice and in
conformity to the other regulations prescribed for making proof.

In the case of Noah Herrell (6 L. D, 573), the claimant (Herrell) after
making premature homestead proof had ceased to reside upon the land,
and the homestead proof having been rejected as such, he petitioned
that said proof be considered and aceepted as commutation proof and
he be allowed to make payment for the land and thus acquire title
thereto. Your office denied the petition, on the ground, substantially,
. that compliance with the law as to residence and cultivation should be
shown to the date of the proof and payment. But this Department
held that, *“Where good faith is clearly apparent and a substantial
comphance with the regulations is shown, an exception may be justified,
especially under those requirements which govern the manner of the
proof, but do not aftect its quality;” and that the petition of Herrell
should be granted, inasmuch as it appeared, among other things, “that
he was then ” (at the date of said homestead proof) “qualified in all re-
spects and properly prepared under the regulations to make commuta-
tion.” In the present case, the errors committed by the claimant in
offering his first proof were the result of a bona fide mistake, and his
good faith is unquestioned, the proof offered was subject to rejection
because of the non-observance of requirements governing the manner
and not the quality of the proof, and the claimant at the time of offer-
ing said proof was fully qualified and entitled to make commutation,

I am of the opinion, that under the peculiar circumstances of this
case, the proof last offered was snfficient.

The decision of your office, rejecting said proof and holding said en-
tries for cancellation is, therefore, reversed, and the commutation en-
¢ry will be passed to patent.
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RAILROAD GRANT - LEGISLATIVE WITHDRAWAL SETTLEMENT.
BARR ». NoRTHERN Pac. R. R. Co.

August 13, 1870, the map of general route was aceepted. November 16, 1872, a declara-
tory statement, covering the land in question, was filed alleging settlement June
24, 1870. Held, that the fact of settlement as alleged is not established by the
filing, and that a hearing is required to deétermine the status of the land when
the legislative withdrawal became effective,

~ Secretary Vilas to Commissioner Stockslager, Awugust 15, 1888,

I have cousidered the appeal of the Northern Pacific Railroad Com-
pany from the decision of your ofﬁce, dated May 12, 1836, rejecting its
«claim to the SE. + 8W. 1, and SW. 4 SE. 4, See. 13, T. 18 N, R. 4 W,
‘Olympia land dlstrlct Washington Territory.

An inspeetion of the records of your office shows that said tracts are
in an odd numbered section within the limits of the withdrawal upon
the acceptance of the map of general route Aungust 13, 1870, by the said.

company under its grant by act of Congress approved July 2, 1864 (13 ~

Stat., 365). Said tracts are also within the granted limits of the with-
drawal upon the filing of the map of the definite location of its road on
May 14, 1874.

The decision of your office fails to give the dates of said withdrawals,
but rejects the claim of the company for the reason that “all claim of
the Northern Pacific Railroad Company (is) eliminated by a valid, sub-
sisting claim.” Said decision states that the records of your office show
“that on June 24, 1870, said Barr ﬁled declaratory statement No. 2249,
for the SE. L+ SW. 1 a,nd the SW. 4 SE. 1 of Sec. 13, and the N. % of
NE. &, See. 24, T. 18 N, R. 4 W, that on ‘\{[ay 13, 1875, he transmuted
said N. 1 (of the) NE. 7} of Sec. 2{ to homestead entry, No. 2257, upou
whiech final certificate issued July 18, 1881, But it appears from an in-
- spection of said records that it was on November 16, 1872, instead of
June 24, 1870, that Barr’s said declaratory statement was filed, though
alleging settlement June 24, 1870,

In the protest of said company, it is alleged that said Barr, subse-
quent to said filing and prior to the definite location of the road, relin-
quished his elaim to the tracts in the odd numbered section, and a hear-
ing is requested that they may have an opportunity of proving the same
by oral testimony, because the records of said local land office had been
destroyed by fire. But your office held that said filing served to except
the land in question from the claim of the company, and that his said
application should be allowed.

The land in guestion became fixed as granted on Auguat 13, 1870, the
date of the acceptance of the map of general route, and it was under
the provisions of the sixth section of the granting act, subject only to
be thrown bacl, if the definite location left it out of the granted limits.
But the land remained within the granted limits npon the definite loca-
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tion of the road, and it has belonged to the company from the date of
the act, unless an actual settlement was made thereon prior to, and was
subsisting on the land on Awgust 13, 1870. Such a settlement is not
proven by Barr’s allegation made in his filing two years later, that he
settled on said land June 24, 1870.

A hearing should be had to determine the status of the land in con-
troversy on August 13, 1870, the date when the legislative withdrawal
became effective. You will accordingly direet the local officers to order
a hearing, after due notice to the parties in interest, at which said Barr
may prove, if he can, the allegation of settlement as made in his said
filing. :

Upon receipt of the testimony, together with the opinion of the reg-
ister and receiver thereon, you will re-adjudicate the case.

The decision of your office is modified in accordance with the views
herein expressed.

SOLDIERS’ ADDITIONAL HOMESTEAD—VISSOURI HOME GUARD.
CHAUNCEY CARPENTER.

The right to make soldiers’ additional homestead entry does not extend to members
ot the Missouri Home Guard.

If the entry is invalid by reason of the want of due military service, the subsequent
purchaser can occupy no better position than the entryman.

An invalid entry should not be submitted to the Board of Equitable Adjudication.

The act of May 15, 1886, authorizing the Secretary of War to issue certificates of dis-
charge to members of the Missouri Home Guard, did not have the effect to confer
upon members of such service additional homestead rights.

Secretary Vilas to Commissioner Stockslager, August 18, 1888,
|

I have considered the appeal of counsel for Chauncey Carpenter, trans-
feree, from the decisions of your office, dated July 28, 1884, and March
3, 1885, holding for canecellation soldier’s additional homestead entry,
No. 10,829, final certificate No. 3430, of the NE. % of SW. < of Sec. 12, T.
20 8., B. 24 K., and Lot No. 1 of Sec. 22, T. 27 S., R. 37 E., Gainesville,
Florida, land district, made in the name of James M, Wyrick, Said
entry was held for cancellation, for the reason that the military service
of the entryman was performed in the Missouri Home Guards, and, for
that reason, he was not entitled to the right of soldier’s additional home-
stead, under the decisions of this Department.

Your office, also, held that the allegation of the transferee that he had
purchased said land in good faith for a valuable consideration, and
without any knowledge of any defect in the title, even if true, would
not warrant the submission of said entry to the Board of Equitable
Adjudication for its consideration.

Counsel for appellant have filed no brief in the case, but they allege
intheirappeal thatyourofficeerred. (1)Inholding that the entry should
not be submitted to the Board of Equitable Adjudication. (2) In de-
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ciding that patent shounld not issue on said location; and (3) In hold-

ing said entry for caneellation.

There can be no question, if the entry is invalid by reason of the want
of due military service, that the subsequent purchaser can occupy no
better position than the entryman., This is the settled ruling of this
Department. C. P. Cogswell (3 L. D., 23); R. M. Sherman ¢t al, (4 Iu
D., 544); United States v. Johuson et al. (5 L, D., 442).

If the entry is invalid, then it should not be submitted to the Board
of Equitable Adjudication. R. M. Chrisinger (4 L. D., 347).

This Department, on January 3, 1830, in the case of Wilson Miller

(6 C. L. 0., 190), affirmed the decision of your office, holding that mem-
bers of the Missouri Home Guards were not entitled to make soldier’s
additional entries. This ruling was adhered to in the case of William
French (2 L. D., 235) wherein it was stated that :
+ William French was a member of the Missouri Home Guards, and as such was not
entitled to the benefits of Sec. 2306 of the Revised Statutes. An additional homestead -
entry made by him was illegal at its inception, because the service upon which the
right to make such entry was based was not in the armny of the United States.

It is clear, therefore, that, under the construction placed upon said
section by the Department, said entry was illegal. ‘

Byact of Congress, approved May 15, 1886 (24 Stat., 23), it is provided :

That the Secretary of War be, and is bereby, authorized and directed to farnish
upon their several applications therefor, a certificate of discharge to each and every
member of the Missouri Home Guards, whose claims for pay were adjudicated by the

Hawkins Taylor commission, under the act approved March 25, 1862, and the several
acts supplementary thereto.

In the case of Smith Hatfield et al. (6 L. D., 557), this Department did

“not find it necessary to rule upon the effect of said act of 1886, and ex-

pressly declined to indicate its effect upon the future departmental
action, relative to such additional entries.

It appears that since 1830, the decision of the Department has stood
not only unreversed, but, in 1882, it was distinctly re-affirmed, that the
‘men enrolled in the organization called the ¢ Missouri Home Gruards ”

. were not in the army of the United States, and not entitled, therefore,

to the benefit of the provisions of the homestead laws relating to sol-
diers who ¢“served in the army of the United States.” It may be
doubted whether they can be properly characterized as a State organ-
ization, as there is some evidence which tends to show they were irreg-
ularly raised under authorization of the President for service in Mis-
souri. They never appear, notwithstanding, to have formed a part of
“the army of the United States,” the organization of which was pro-
vided for by law, and, if in the service ot the United States, appear to
have been irregulars, and not to have been in “ the army” provided for
by law. So far as is ascertainable, their enghgéinent limited their serv-
ice to home defense. But, however this might appear to me, if it were
‘a new question, I can not feel at liberty, in view of the grave doubt
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affecting the matter, to disturb a course of decision, which has stood so
many years, during which the Congress could easily have set the sub-
ject at rest, if the decision had been at variance with its purpose. It
having been thus determined that these troops were not in the army in.
1861, it can not be found that the act of 1886, put them into it nunc pro-
tunc. It simply provides for certificates of discharge; and it would
most nnreasonably strain the act, to impute to it the purpose to include
within the provisions of the homestead laws, those who had been uni-
formnly denied the privileges of it. Had such been the purpose of Con-
gress, it can hardly be doubted it would have been more directly ex-
pressed.
The decision of your office is affirmed.

RAILROAD GRA\ T-— STATUTORY WITHDRAWAL—SETTLEMENT RIGHT.
. 7 T
‘»7«", s“” ﬁ ORTHERN Pac. R. R. Co. v. BOWMARN.

n d!bermmmo whether a tract of land is free from a pre-emption, or other claim, or
right, under the grant of July 2, 1864, the validity or lawfulness of such claim is
not material,

A claim acquired through the ocenpancy, improvement, and cultivation of a qnalified:

homesteader, existing at the date of withdrawal on general route, serves to ex-

cept the land covered thereby from the operation of said withdrawal.

Secretary Vilas to Commissioner Stockslager, August 18, 1888,

The Northern Pacific Railroad Company appeals from your office de-
cision, dated December 18, 1886, holding that the SW. £, See. 27, T. 1 N,,
R. 32 E., La Grande, Oregon, was excepted from the grant to said com-
pany of July 2, 1864, (13 Stat., 365)

The tract in question is within the forty mile limits of the statutory
withdrawal for the benefit of said company, on map of general route of
its road filed Augnst 13, 1870.

No map of definite location of said road, opposite this land, has ever
been filed, nor has that part of the road been constructed.

On November 18, 1886, Walter S. Bowman applied to file pre-emption
declaratory statement for the land in controversy, accompanying his ap-
plication by certain affidavits setting forth that the tract was settled
upon and claimed, prior to and on August 13, 1870, by one John W.
Bowman, and was thereby excepted from the withdrawal on general
route.

A hearing was thereupon ordered by the local officers, which appears

to have been regularly had, and upon the testimony submitted they
found for Bowman and against the company.

Upon appeal from this. finding your office sustained the same aud re-
jected the company’s claim to the land. The testimony in the case
shows that the land in controversy was occupied, cultivated in part,
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and used for grazing purposes by said Join W. Bowman from 1865, un-
til 1877 or 1878, when he sold his improvements and possessory right to
his brother, Henry Bowman, father of the present claimant. Daring
this time said John W. Bowman lived in a house situated on or near
the line between this land and another portion of the same section. In
addition to his eultivation of a part of the tract in dispute, he put about
one hundred acres thereof under fence in the year 1867. It also appears.
from the record of your office, that on June 27,1870, said John W. Bow-
man filed his pre-emption declaratory statement for the W.4 SE. 4, and
SW. 1 NE. { and SE. £ NW. 1 of said section 27, same township and
range, alleging settlement October 1, 1862 ; that on July 10, 1871, he
transmuted the same to homestead encry No. 412, and on May 25, 1872,
he commuted his homestead to cash entry No. 187. lle obtained patent
for the land upon certificate of such cash entry September 13, 1872.

The sole question presented by the record is, was the land in ques-
tion free from a pre-emption, or other claim or right, at the date of said
statutery withdrawal of August 13, 1870. If it was free from such a
claim or right at that date, it came within the operation of sauch with-
drawal ; if not, the withdrawal did not affect it.

The company asserts in defense of its supposed rights in the premises
that said Bowman could not have been lawtfully ¢ claiming?” said land
during the period of his occupancy, cultivation and improvement thereof
as stated, because he must necessarily have been living on and ¢ claim-
ing” the tract covered by his said pre-emption filing, for which he se-
cured title in 1872, as shown. Iu answer to this it may be said that the
question as to whether the claim of said Bowman was a lawful claim, can
not enter into the consideration of the case or have any influence in the
determination of the issue involved. It is sufficient if he had a claim to.
the land in dispute at the date mentioned of such nature as the act de-
fines and any question as to the lawfulness or validity of such claim is
immaterial. Newhall ». Sanger (92 U. 8., 761); Kansas Pacific Ry.
Co. ». Dunmeyer (113 U. 8., 629).

Now while it is true that said Bowmanhad no claim of record for said
land at the date when said withdrawal took effect, it is nevertheless
shown that he had a claim upon the same, acquired by his occupancy,
cultivation and improvement thereof, as shown, and he appears to have
continued to exercise acts of ownership over the land until long after
the date of said statutory withdrawal he had such notorious, exclusive
possession as would have sustained an action of trespass quare clausum
against any intruder who did not connect himself with the government,
the owner of the title. Bowman had not, at that date, exhausted his
right of entry under the homestead law, and prior to the transmutation
of his pre-emption filing, on July 10. 1871, as stated, he could have en-
tered the land in dispute as a homestead if'ié had so desired, there
being no intervening adverse settlement claim thereto. Besules that
Lie was in possession of and claiming the land prior to and at the date
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of said withdrawal, he had been in exclusive occupation of it for years,
had about one hundred acres fenced against all intruders, and his pos-
session was in connection with his home, although it does not appear
that the house in which he lived was actually on the particular quarter
.section, being on or near the line. It seems to me this is such a case
as the Congress contemplated by the excepting phrase ¢ occupied by
homestead settlers.” To limit that term to those only who had made
a previous homestead entry, then the necessary first legal step to the
acquisition of land under the homestead laws, would narrow and re-
striet the rale designed, as I think, to be provided for the protection of
the adventurous pioneers of the new and unsurveyed territory in which
the road was projected.

Upon consideration of the whole case I am eonstrained to hold that
his claim was such as served to except the land from the operation of
said withdrawal,

In this respect this case comes within the principle of ruling in the
cases of Northern Pacific Railroad Company ». Thomas J. Evans (7 L.
D., 131), and same against John C. Arnold (unot reported), decided by
this Department August 4, 1888, and reference is hereby made to those
cases.

The decision of your office rejecting the company’s claim to the land
is accordingly affirmed.

RAILROAD GRANT—INDEMNITY WITHDRAWAL.
CENTRAL PaAc. R. R. Co. v. ENGRAM.

The provision in the granting act that *the Secretary of the Interior shall withdraw
from sale public lands herein granted on each side of said railroad so far as located
and within the limits before specified,” renders unauthorized any withdrawal
beyond the granted limits.

An entry allowed for unselected land, lying within the limits of an mdemmty with-
drawal, subsequently revoked, will not be disturbed.

Secretary Vilas to Commissioner Stockslager, August 18, 1888,

This is an appeal by the Central Pacific Railroad Company from your
office decision of December 9, 1886, sustaining the pre-emption cash
entry of William Engram, made April 27, 1886, for the E.  SE. %, and
the BE. £ NE. 4, Sec. 23, T. 43 N,, R. 1 W., M. D. M., Shasta, California.

The facts are sufficiently stated in your said decision and reference is
made thereto.

The granting act of July 25, 1866 (14 Stat., 239), after having granted
in the second section twenty alternate sections, ten on each side, per
mile of road, and provided for selections in place of stated deficiencies
within ten miles further, proceeds to direct that *the Secretary of the
Interior shall withdraw from sale public lands herein granted on each
side of said railroad so far as located and within the limits before speci-
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fied.” TThis is a specific direction to withdraw the lands within the
granted limits and according to the view I have felt compelled to take
rendered any withdrawal beyond those limits unauthorized; the reasons
for which view are shown in the case of the Northern Pacific Railroad
Company . Guilford Miller (7 L. D., 100), recently decided. The entry
was allowed by the register and receiver and approved by your office.
I cannot find it invalid. Besides the stated withdrawal of August 25,
1871, if ever validly effective for the California and Oregon (now Central
Pamﬁc Railroad Company) was revoked by departmental decision of
August 15, 1887 (6 L. D., 92), and the lands embraced therein restored
to the publie domain for setﬂement; and the records of your office show
that the tract in question has not been selected by the company and I
therefore find from the record before me no reason for disturbing the
existing entry. Phillips ». Central Pacific R. R. Co. (6 L. D., 378). 1
prefer these grounds to base the affirmance of your decision upon, to
the alleged waiver by the company mentioned by you, upon which T
will express no opinion.
Your decision is affirmed.

SyitH HATFIELD ET AL

Motion for review of departmental decision rendered March 1, 1886 . .

(6 L. D., 557), overruled by Secretary Vilas. August 18, 1888.

RAILROAD GRANT—ATTACHMENT OF RIGHT.
BLAIR ©. HASTINGS & DAXoTA RY. Co. ET AL,

Under the grant of July 4, 1866, the right of the road attached to land free at date
of definite loeation, a,lthouwh such land was reserved ab the date of the grant.

Secretary Vilas to Commissioner Stockslager, August 18, 1888,

I have considered the case of Luke P. Blair ». James Oleson and
Hastings & Dakota Ry. Co., on appeal by Oleson and said company
from your office decision of September 11, 1886, holding that Lots 1, 2
3, and 4 Sec.33,T.116 N,, R. 30 W,, 5th r. M , Benson, anesota
land district, were excepted from the grant in aid of said road of July
4,1866 (14 Stat., 87), and also rejecting Oleson’s application to make
homestead entry therefor.

These tracts were within the limits of the withdrawal made on filing
map of general route of said road June 11, 1866 notice of which with-
drawal was received at the local office August 8, 1866. They are also
within the primary or granted limits of said grant, as shown by the
map of definite location of said line of road which was accepted by the
Secretary of the Interior June 26, 1867.

3263—voL T——16
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On Febroary 25, 1863, one W. G. Putnam made homestead entry of
the land in controversy, which entry was canceled September 15, 1866,
upon his relinquishment,

On July 9, 1878, Luke P. Blair applied to make timber culture entry
for said land which application was denied *for the reason that the
tract is within the limits of the grant to the Hastings & Dakota Rail-
way Company and is withdrawn from entry” from which decision Blair
appealed to your office. _

On January 6, 1885, and while Blair’s appeal was yet pending Oleson
applied to make homestead entry for said land which application was
refused by the local officers because of the pendency of Blair’s appeal.

In your office it was decided that inasmuch as said land was covered
by a homestead entry at the date of the grant, although said entry had
been canceled prior to the filing of the map of definite location, it was
excepted from the operation of the grant, that the reason assigned by
the local officers for the rejection of Blair’s application was not suffi-
cient, that the rejection of Oleson’s for the reason stated was proper, and
it was said that a hearing should be ordered to determine the character
of the land with a view of ascertaining whether or not it was subject to
entry under the timber colture law.

In support of your office decision the case of White v». Hastings &
Dakota Ry. Co. (6 C. L. O.,54) is cited, and it is contended that as be-
tween that decision and the deeision in the case of Rees ». Central Paec.
R. R. Co. (5 L. D., 62), there is no couflict, it is said: «The difference
between the rulings is accounted for by the different language used by
Congress in making the respective grants.” 1 cannot agree with this
conclusion. The grant to the Central Pacific company is of ¢ every al-
ternate section of public land, designated by odd numbers to the amount
of five alternate sections per mile on each side of said railroad on the
line thereof and within ten miles on each side of said road, not sold,
reserved, or otherwise disposed of by the United States, and to which a
pre-emption or homestead claim may not have attached at the time the
line of said roadis definitely fixed,” and that to the State of Minnesota
for the Hastings & Dakota road is of “ every alternate section of land
designated by odd numbers to the amount of five alternate sections per
mile on each side of said road” and it is provided that in case it shall
appear that the United States have, when the lines or route of said roads
are definitely located sold any section orpart thereof granted asaforesaid,
or that the right of pre-emption or homestead settlement has attached to
the same,” the Secretary shall eause to be selected lands in lieu thereof.
While the wording of these two grants is somewhat different the effect
is the same,

The case undéer consideration comes witlin the rule laid down in the
case of Rees ». Central Pac. R. R. Co. (5 L. D. 62), and the land in con-
troversy here mnust be held to have passed to the appellant company
under said grant of July 4, 1866,
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This- being true the apphcamnns of Blair to make timber culture
entry and of Oleson to make homestead entry must both be refused.

Your said office decision is modified in accordance with the views
herein expressed.

SWAMP LAND INDEMNITY.

STATE oF MICHIGAN.

The State is not entitled to indemnity for lands which do not appear, from the field
notes of survey, to be swamp lands within the $rue intent and meaning of the
granting act.

Secretary Vilas to Commissioner Stockslager, August 20, 1888,

I bave considered the appeal of the State of Michigan from your
office decision of September 25, 1886, holding for rejection the claim of
said State for indemnity under the acts of Mareh 2, 1855, and March 3,
1857, for the tracts designated in your said decision, for the reason tha,t
said lands are not of the character contemplated by the act of Septem-
ber 28, 1850, as shown by the plats and field notes of government sur-
veys on file in your office.

The act of September 28, 1850 (9 Stat., 520, Sec. 2479 R. 8.), granted
to the State of Michigan ¢ the whole of the swamp and overfiowed
lands, made unfit thereby for cultivation” situate in said State and re-
maining unsold at the date of the act.

Under the acts of Congress, approved March 2, 1855, (10 Stat. , 634)

and March 3, 1857 (11 Stat., 251), incorporated 1nto the Revised St;a,t-
utes as section 2483, it was provuled that when the authorized agent of
the State shall make due proof before your office that any of the lands
purchased by any persons from the United States, prior to March 3,
1857, and after the date of the grant to the State, were swamp lands
Wlbhm the true intent and meaning of the swamp land grant, the pur-
chase money shall be paid over to the State wherein said land is sit-
uate. S _
Indemnity was also allowed where swamp lands have been located
by warrant or scrip, and it was further provided that the decision of
your office upon the question of indemnity shall be first approved by
the Secretary of the Interior.

The act of March 3, 1857, supra, confirmed to the several States their
selection of swamp lands which had then been reported to the Commis-
sioner of the General Land Office, so far as the lands were then * vacant
and unappropriated and not interfered with by an actunal settlement.”
Indemnity is granted to the several States for swamp lands that have,
since the date of the graut, been purchased from, or located by land
warrant or serip of the United States, and lands so disposed of cannot,
as a fact, be vacant and unappropriated. The said act does not, there-
fore, apply to indemnity lands, and the claim of the State must conse
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quently rest upon the act of March 2, 1853, granting indemnity.. Said
act provides that upon * due proof” that lands that were swamp within
the true intent and ineaning of the act of 1850, have been disposed of,
indemnity shall be granted to the State. Under the agreement with -
the State of Michigan, the field notes of the survey are to be taken as
the basis of the adjustment of the swamp land grant (1 Lester 542),
The field notes of survey on file in your office show that the tracts for
whieh indemnity is claimed are not swamp lands, ¢ within the true in-
tent and meaning of the act”, and the State of Michigan is, therefore,
not entitled to indemnity therefor.
Your decision is accordingly, affirmed.

RAILROAD GRANT-INDEMNITY WITHDRAWAL—-SETTLEMENT RIGHT.
JosEPH D. EVANS ». NoRTHERN Pac. R. R. Co.

As there was no authority for the withdrawal of February 91, 1872, based upon the
map of amended route, and the sixth section of the granting act prohibited any
withdrawal for indemnity purposes, it follows that land embraced within sueh
withdrawals was not thereby excluded tfrom entry under the homestead law.

An indemnity selection should not be allowed for land inclided within a pending ap-
plication to make homestead entry.

Secretary Vi ilas to Commissioner Stockslager, August 20, 1888,

T have considered the appeal of Joseph D. Evans from the decision
of your office, dated October 18, 1883, rejecting his application, dated
May 15, 1883, to make homestead entry of the SW. % of Sec. 33, T. 16
N., R. 44 E., W. M., Colfax (now Spokane Falls) land district, Wash-
ington Territory.

Said decision of your office states ¢ that said traetis within the limits
of the grant of July 2, 1864, (13 Stat., 365) to the Northern Pacific Rail-
road Company. The withdrawal of the odd numbered sections based
upon the filing of the map of amended route took effect Febraary 21,
1872, Tt also falls within the fifsy mile, or indemnity limits of the with-
drawal on definite location of the road, notice of which was received at
the local office December 2,1880.” Your office further found that there
was no other claim of record for said tract, and held that the applica-
tion of Evans must be rejected, for the reason that at the date of his
alleged settlement June 4, 1880, and ever since, the land has been with-
drawn for indemnity purposes, and hence it is uot subject to settlement
and entry.

In the case of said company against Guilford Miller (7 L. D., 100), I
held, after a careful consideration of the whole matter, that there was
no authority for the withdrawal of February 21, 1872, and that the sixth
section of the granting act prohibited any withdrawal for indemuity
purposes. It follows, therefore, that at the date of the application of
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Fvans, the land was subject to euntry under the homestead laws, and
that the decision of the local office and your office, rejecting said appli-
cation, was erroneous.

Irrespective of the question of withdrawal for, indemnity purposes,
Evans settlement is alleged to have been made June 4, 1880, before the
definite location of the road, and as this is not disputed, was, therefore,
a subsisting claim at the date of definite location.

The company does not claim in this case any right by virtue of a selec-
tion of said land, but an inspection of the records of your office shows
that said tract was selected by the company on March 20, 1884 (per list
No. 3). This selection should not have been allowed by the local land
officers, because it was made subsequently to the application of Evans,
which served to reserve the land from any subsequent disposition, so
long as it remained undetermined. Ontonagon & Brule River Railroad
Company v. Le Claire (6 L. D., 649); Northern Pacific Railroad Com-
pany ». Myrstrom (ibid., 666). Evans’ said application having been
made prior to the claim of the company, and the land being subject to
the same, should be allowed, and the selection of said tract should be
canceled. .

The decision of your office is modified accordingly.

NEFF v. COWHICK.

Motion for review of departmental decision rendered May 11,1838 (6
L. D., 660), overruled by Secretary Vilas, August 21, 1888.

HOMESTEAD ENTRY-—LPRELIMINARY ATFFIDAVIT.
(’CONNELL #. RANKIN.

The execution of the preliminary affidavit before a clerk of court, when the requisite
residence on the land had not been acquired, will defeat all rights under the entry,
in the presence of a valid intervening adverse claim. ’

First Assistant Secretary Muldrow to Commissioner Stockslager, August
: 21, 1888,

This case comes before me on the appeal of J. O’Connell, in the case
of J. O’Connell ». Luther D. Rankin, from your office decision of
March 28, 1887, permitting the said Rankin to amend his affidavit of
homestead entry for the NE. %, See. 34, T. 147 N., R. 69 W., Bismarck,
Dakota land district. '

It appears from the record that said Rankin made homestead entry
March 25, 1885; that he was an unmarried man and had not prior to
that time estabhshed an actual residence on the land ; that he pur-
chased the improvements of one Erickson thereon, cons1st1nv of ahouse
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and twenty-two acres of breaking, and Erickson filed arelinquishment;
that said Rankin made affidavit of entry before the clerk of the court
of a county other than that in which the land is situated.

Rankin had never made any settlement himself on said land at the
time of his homestead entry, and never attempted to do so until May
13, 1885, and the contest in this case was inaugurated by affidavit filed
May 8, 1885, by said O’Connell; the allegations of contest being that,
“gsaid Luther D. Rankin does not, and never did reside on said tract of
land, nor made settlement thereon, and never hasin any way improved
or cultivated the same; that said tract is not settled upon and culti-
vated by said party as required by law ; that the affidavit upon which
said entry is based was made before a clerk of the court ; that the same
alleges residence upon and improvement of said land by said Rankin
and that the same to that extent is false and fraudulent.”

Until after the inauguration.of this contest it is clear from claimant’s
own testimony that he had established no residence upon the land and ]
had not even seen it. It is equally clear that his affidavit was made
before the clerk of the court by advice of his attorney, who also misled
him in regard to the necessity of establishing his residence thereon.

You say, “I do not think the claimant should be deprived of his
entry and the valuable improvements thereon by reason of the defect
in his affidavit. He appears to have honestly believed that he conld
legally make the affidavit as he did. He is hereby allowed to make
before either of you, and file a proper affidavit.”

You cite also in support of your said decision Thompson #. Lange (5
L, D,, 248), and Roe v. Schang (5 L. D., 394).

These cases will not under the facts in this ease support yoar de-
cision.

In the case of Thompson ». Lange, Lange had filed a supplemental
homestead affidavit fifteen days before the contest was instituted, which
cured the defects in his original entry, and such defect might be cured
before the intervention of an adverse claim ; and in Roe . Schang, the
insufficiency of such affidavit was not put in issue in the contest nor
alleged in the appeals.

In the ease under consideration however, Rankin had filed no supple-
mental affidavit, and the irregularity, or defect in his original entry is
directly in issue.

In Brassfield ». Eshom (6 L. D., 722), it was held that a similar defect
could be cured before the intervention of an adverse clain.

Eshom in said case had moved upon the land with his family before
the filing of Brassfield’s affidavit of contest and it was held that Eshom’s
entry, ‘ although originally defective and voidable, was cured by his
subsequent settlement, residence and improvements, as shown, and the
same having been thuos cured prior to the institution of said contest of-
Brassfield, the latter cannot be Leld in this respect to have acquired any
rights thereunder.”
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In the case under consideratiou however the contest affidavit was filed
before claimant ever saw the land or made any attempt to establish his
residence thereon, and the preference rights of contestant have there-
fore intervened.

Section 2294 of the Revised Statutes provides,

In any case in which the applicant for the benefit of the homestead, and whose
family, or some member thereof, is residing on the land which he desires to enter, and
upon which a bonra fide improvement and settlement have been made, is prevented by
reason of distance, bodily infirmity, or other good cause; from personal attendance at
the district land office, it may be lawful for him to make thg affidavit required by law
before the clerk of the court for the county in which the applicant is an actual resi-
dent and to transmit the same, with the fee and commissions, to the register and re-
gelver,

Rankin not being married and neither himself nor any member of
his family being residents upon said land at the time his affidavit was
made before the clerk of the county, and as such defective entry was
not cured prior to the intervention of (W’Connell’s rights as contestant,
Rankin’s entry was illegal and must be canceled.

Your said decision is therefore reversed.

DESERT LAND ENTRY—-COMPACTNESS—EQUITABLE ADJUDICATION. :
JosEPH HIMMELSBAGH.

An amendment of the entry will be required where the rule as to compactness has
not been observed ; and such an amendment, when made after the lapse of the
statutory period for reclamation and proof thereof, should only embrace land
already reclaimed.

Rule 29 of Equitable Adjndication is applicable where the failure to make proof and
payment within the statutory period was the result of ignorance, accident, or
. mistake, and n~ adverse claim exists.

Raule 30 of Equitable Adjudication is applieable where failure to reclaim the land and
make proof and payment within the statutory period was the result of ignorance,
accident, or mistake, or of obstacles which could mot be overcome, and no ad-
verse claim exists.

Secretary Vilas to Commissioner Stockslager, August 21, 1888.

I bave considered the appeal of Joseph Himmelsbach from the decis-
ion of your office of September 25, 1886, sustaining the action of the
local officers in rejecting his proof and suspending his desert land en-
try, No. 42, for the NE. 3 NW. £, Sec. 31, and SW. % of Sec. 30, T. 32
N., R. 99 W., and SE. £, and NE. 1 SW. 4, and E. & NW. 1, and NW,
1 NW. £, Sec. 25, T. 32 N., R. 100 VV., and SW. 1 SW. %, Sec. 24, and
E. 3 SE. } See. 23, T. 32 N., R. 100 W., Evanston district, Wyoming
‘Territory.

The entry was made, September 13, 1879, and: August 7, 1886, claim-
ant having relinquished as to the NE. 1, \TW , Sec. 31, offu‘ed proof
and tendered payment as to the balance of sald land
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The tract, after said relinquishment, was, as appears from the plat
thereof, nearly two and a half miles in length and from a quarter to a
halt mile in width, running in a northwesterly direction through parts
of foursections of land, and lying in a zigzag line so as to form a nar-
row strip.

This, in the langnage of the general circular of March 1, 1884 (p. 35),
is ¢ g gross departure from allreasonable requirements of compactness.”
The circular of instructions to local officers of September 3, 1330, ex-
pressly applies to entries of desert lands made before its issuance, and
provides that such entries made on *lands not compact in any true
sense ” will be suspended by your office and ¢¢ the parties called upon to
amend their entries so as to conform to law ; failing to do whiech, after
proper notice, such entries will be held for ecancellation.,” (7 C. L. U.,
138). _

No excuse being offered for this failure to observe the requirement of
compactness, your office, pursuant to said ecircular, properly required
the claimant to amend his entry “ so as to conform tolaw.”

Bat, it further appears, that proof of reclamation was not made and
payment for the land tendered until about four years after the statutory
period for making such proof and payment had elapsed, and said proof
does not show whether the land was reclaimed within the statutory
period or thereafter. The entry, therefore, after it is properly amended,
will have to be submitted to the Board of Equitable Adjudication for
confirmition, under either Rule 29 or 30 of the *additional rules” of
equitable adjudication, of April 28, 1888 (6 L. D., 799)—under the for-
mer, if the land was reclaimed within the statutory period, and under
the latter, if not reclaimed within that period. Those roles authorize
the submission of desert land entries to the Board for confirmation in
the following cases:

29, All desert land entries in whicl the final proof and payment were not made
within three years from the date of entry, but in which the claimant was duly quali-
fied, the land properly subject to entry under the statute and subsequently reclaimed
in time accordiug to its requirements in which the failure to make proof aud pay-
ment was the result of ignorance, accident, or mistake, and in which there is no ad-
verse claim, ]

30. All desert land entries in which neither the reclamation, nor the proof and
payment were made within three years from date of entry, but where the entryman
was duly qualified, the land properly subject to enter under the statute, the legal
requirements as to reclamation complied with, and the failure to do so in time wés
the result of ignorance, accident, or mistake, or of obstacles which he could not con-
trol, and where there is no adverse claim.

In order to avail himself of the benefit of Rule 29, the claimant must
show that his failure to make proof and payment within the statutory
period ¢ was the result of ignorance, aceident, or mistake,” and under
Rule 30, that his failure to reclaim the land and make proof and payment
within said period, * was the result of ignorance, accident or mistake,
or of obstacles which he could not control.” Neither rule applies where
there is an adverse claim.
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The entry in this case, therefore, must in the first place, be amended
tgo as to conform to law” in the matter of compactness, and in the
second place, the claimant must make proof of facts bringing the entry
within the provisions of one or the other of the above rules. so that it
may be submitted thereunder to the Board of Equitable Adjudieation
for confirmation.

" The amendment can only embrace land already reclaimed at the date

thereof.
You are instructed to direct the local officers to allow.the claimant,

within ninety days after notice hereof, to file such amendment and
make payment for the land and proof of reclamation in support of the
amended entry, and, also, proof bringing said entry within the purview
of one or the other of said rules, when the same will be submitted for
confirmation to the Board of Equitable Adjudication.

The decision of your office is modified accordingly.

DURESS—ABANDONMENT—-FINAL . PRO()F.
PLATT ET AL. . GRAHAM.

It is not necessary that there should be actual personal violence to constitute duress.
1t may be effeeted by that degree of constraint or danger, either actually inflicted,
or threatened and impending, which is sufficient in severity or apprehension to

overcome the mind and will of a person of ordinary firinness.

Temporary absences from the land that indicate no intention of abandonment may be
excused after the establishment of a bona fide residence.

Proof taken before business hours, on the morning of the day advertised, is irregular

‘ and defeats the object of the notice, and in such a case new proof will be required.

Secretary Vilas to Commissioner Stockslager, August 22, 1888.

I have considered the appeal of John H. Grabam from your decision
of August 17, 1886, rejecting his final proof for the W. § of the NE.
and the E. % of the NW., % of See. 25,T.33 8., R. 16 W., Larned land
distriet, Kansas, and awardmg the tract to the conte\tantq

Graham filed Osage declaratory statement August 9, alleging settle-
ment May 10, 1884, His first act of settlement consnsted in staking out
his eclaim, and commencing a dug-out—which last he subsequently
abandoned, being in doubt whether it was within the limits of his claim— -

" and the commencement of a second dug-out near the centre of his claim
which he was engaged in completing between May 10, and about June
19, 1881, whenhe went to Harper, Kansas, about sixty miles distant,on
account of the sickness of his mother; buf soon after returned and re-
mained until some time in August following, when he again went to Hazr-
per with his father. This visit to Harper appears to have been caused by
sickness of his father and sister. He returned to his land several times
between August and November, and exercised acts of ownership. On the
5th or 7th of November, he, and his father, supplied themselves with pro-
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visions and returned to their tract, and commenced plowing. Some
four acres had been broken upon this tract by claimant, between
the date of his settlement and July 16, following. While engaged in
plowing he was attacked by John W. Platt, one of the plaintiffs in this
case, and by the threats, menaces, and intimidations of Platt, Tennison,
and others, under the leadership of one Flato, was driven from the land
in question. The land had been enclosed by a wire fence, by said Flato,
a member of the cattle-firm of Flato & Platt, after claimant’s settlement
and prior to November 7, which enclosure embraced four sections, iu-
cluding the land in question. Plaintiffs, Platt and Tennison, were in
Flato’s employ as cattle-men, or * cowboys,” and had made the following
filings which covered the land in question, namely :

Platt filed his Osage declaratory statement for the SW. } of the NE.
%, the SE. £ of the NW. Z, the NW. % of the NE. %, and the NE. % of
the SW. £, of said section, Novembar 24, 1884, alleging settlement Sep-
ember 23, 1884. Tennison filed his Osage declaratory statement for the
NW. 4 of the NE. 4, and the NE. % of the NW. 4, of Sec. 25, and the
SW. £ of the SE. 1, and the SE. £ of the SW. %, of Sec. 24, said town-
ship and range. Tennison thus covered the north eighty, and Platt the
south eighty, of claimant’s tract. '

On September 24, 1884, Graham advertised, by the usual notice, his
intention to make final proof before George H. Sexton, a notary public
at Sexton, Kansas, November 15, 1884. He arrived there with his wit-
nesses on the night of the 14th, preceding the day advertised for mak-
ing final proof, when he was advised that Flato and his party, includ-
ing the plaintiffs Platt and Tennison, and six others, were camped back
of Sexton’s house, and claimant and his party were advised by Sexton’s
clerk to conceal themselves, and not make known their presence, and
he conducted claimant and his witnesses to a place some distance from
Sexton’shouse, where they camped for the night, Claimantand his wit-
nesses appear to have been intimidated by the presence of Flato and his
party ; and their fears appear to have been participated in by the notary
public, who waited upon claimant and his witnesses at four o’clock on
the morning of the 15th, and advised him that it would be necessary
for him to take his proof then if he took it at all, giving as an excose
therefor press of business. Claimant and his witnesses were also in-
formed that Sexton had been offered one huundred dollars by Flato to
prevent claimant from making his final proof. Claimant demurred to
making proof at that hour, but was advised by the notary public, who
claimed to have knowledge of the law, that it would be perfectly legal
and proper to make his proof at that time. Proof was accordingly hur-
riedly made, at four o’clock on the morning of November 15, 1884, Im-
mediately upon making proof claimant and his witnesses departed,
avoiding Flato, Platt, Tennison, and others of their party.

Upon learning that claimaet had made proof, Platt and Tennison
filed protest, which was forwarded to the local office, whereupon a hear-
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ing was ordered, at which voluminous testimony was taken. An exam-
ination of this testimony discloses the fact that claimant established his
residence in good faith and with the intention of making it his home,
on the 10th of May, 1884; that he resided upon the tract until about
the 19th of June, improving the same and exercising all the ordinary.
acts of ownership, when he left and went to Harper, where his brother
and sister resided. He returned to his land the last of July or the first
of August; and about the 19th of August, 1884, he again went to
Harper, with his father, who was taken sick and required his attention.
Claimant also suffered from sickness (typhoid fever).

The circumstances are sufficient to excuse his absence from the land.
His residence was legally established upon the land May 10, 1834 (See
Grimshaw w». Taylor, 4 L. D., 330). The evidence fails to show any
abandonment or intention on the part of claimant to abandon the land
at any time. All the improvements upon the lands are not shown to
be of the value testified to upon the final proof; but it is testified to by
the witnesses on final proof of the hearing that the mistake of one hun-
dred dollars in the valuation was the mistake of the notary public, they
having placed the valuation of the improvements at $150 instead of
$250, as inserted by the notary.

Claimant appears to have been the v1ctun of a conspiracy on the part
of plaintiffs, acting under the direction of Flato, to prevent his acquiring
" title to the land in question. The evidence of collusion and daress on
- the part of plaintiffs is manifest. The fact that there was no actnal

personal violence used is immaterial. The scene when the claimant re-
turned with his father to resume the cultivation of the tract in question
was well caleulated to excite fear in the mind of persons of ordinary
firmness. ¢ Duress?” is defined by the elementary authorities as con-
stituting that degree of constraint or danger, either actually inflicted
or threatened and impending, which is sufficient in severity or appre-
hension to overcome the mind and will of a person of ordinary firmness.
See Brown ». Pierce 7 Wall., 214-5); Underwood ». Ives (2 L. D., 602).)
Neither Platt nor Tennison made filings until after they had ejected
the claimant and his father from the tracts within the enclosure of
Flato, hieretofore referred to. Flato located Doth plaintiffs upon their
respective claims, and appears to have supplied themn with the neces-
sary assistance to effect their settlements. Both plaintiffs, although
~owning no stock of their own, erected corrals as a portion of their im-
provements on their respective tracts. Both were in the employ of
Flato and his co-partner. Their testimony that they took up the tracts
for their own use and benefit can have little weight, in VleW of the sur-
rounding circumstances, and the acts of the parties.
Claimant is shown to be an “actual settler” within the meaning of
section 2283, He went upon the land for the purpose of seeking a
home and he has the qualifications of a pre-emptor. See United States
v, Woodbury (53 L. D., 303).
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The evidence shows good faith on the part of elaimant, and fails to
sustain the allegations of contestants. The contest should therefore
be dismissed. The proof is, however, defective. Proot taken at four
oclock a. m., of the day advertised is irregular and defeats the object
of the notice.

Graham will therefore be allowed sixty days after receipt of the no-
tice of this decision to re-advertise and submit new proof showing due
compliance with the law. '

Your decision is reversed,

PRACTICE—NOTICE—ATTORNEY.

CLARK v. SHUFF ET AL.

Notice to the plaintiff’s attorney of the day fixed for hearing is legal notice to the
plaintiff ; and his failure to appear, either in person or by counsel, on the day so
fixed, justifies a dismissal of the contest.

First Assistant Secretary Muldrow to Commissioner Stocksluger, August

29, 1888,

Aaron T. Dungan made timber culture entry March 3, 1879, for the
NW. %, See. 28, T. 21 8., R. 2¢ W,, Larned, Kansas. His relinquish-

ment of said entry, dated February 21, 1882, is endorsed upon his re-
~ ceiver’s receipt, together with his acknowledgment thereof, made April
4, 1885.

On April 10, 1885, Jobn R. Shuff initiated contest againstsaid entry,
and the local officers ordered a hearing to be held on June 25, 1835.
Neither party appearing, the contest was dismissed. On July 28, 1885,
Shuft again presented an affidavit of contest, which, as shown by the
register’s endorsement thereon, was “not received, office being closed
on account of fire.”

Trom a transcript of the records of the local office, transmitted Feb-
ruary 17, 1886, it appears that one Oscar T. Pressen initiated contest
against the said entry October 1, 1883, that hearing was set therefor
January 10, 1886, and that ¢ plaintiff filed motion to continue and case
continued till March 5, at 10 A. M. Defendant in default.”

March 15, 1886, the entry of Dangan was canceled by relinquishment,
and on the same day Everett H. Clark made timber culture entry for
the land in question.

On April 21, 1886, your office, referring to a letter dated October 31,
1885, addressed to the Hon. Commissioner by said Shuff, wherein he
stated that his attorneys ¢ have defrauded me out of the land,” re-in-
stated his (Shuft’s) contest and dismissed that of Pressen. From this
action Clark appeals.

Messrs. Morris and Morris, attorneys, who initiated contest for Shuff,
forwarded to your office their affilavit, dated January 11, 1886, This
affidavit sets forth that they notifiel Shuff by letter, dated April 10,
1883, addressed to him at Arthur, Kansas, that the hearing upon his

-
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contest was set for June 25, 1885 ; that the local office and that of affi-
ants were in the same building ; that the register promised affiants that
no actjon would be taken without notice to affiants, in any case in which
they were docketed as attorneys; that during said day of hearing one of
the affiants was engaged in the trial of another case in said local office ;
that they were subsequently informed that the case of Shuff ». Dungan
had been dismissed for default at 4 P. M. on said day ; that on the next
day, June 26, 1885, the register refused the affiant’sapplication to re-open
"the case ; that on the same day they notified Shuff of the dismissal of
his contest, and that since then they have neither seen nor heard of
Shuff, except by your office letter of November 17, 1883,

The said affidavit farther sets forth that the contest docket shows
that by a clerical error one P. C. Hughes was docketed as Shuft’s attor-
ney, instead of affiants. They also aver that they instituted in good
- faith, as attorneys, the said contest of Pressen, and that they had caused
personal service of the said contest of Shuff to be made upon Dungan.

This affidavit also shows that Shuff’s attorneys had received notice
of the hearing mentioned, and-it being well settled that notice to the
attorney of record isnotice to his client, it necessarily follows, that, in
law, Shuff was notified of the day of hearing. Neither he nor his attor-
neys having appeared in the case at the time set for hearing, the local
officers were justified in dismissing the contest for default. If Shuoff has
been injured by the neglect of his attorneys, his remedy, if any he have,
must be songht in the courts and not before the Land Department.

Shuff’s contest having been properly dismissed, and no appeal from
such dismissal having been taken at the time Dungan’s entry was can-
celed on relinguishment, and Pressen’s contest being also dismissed
without appeal, the said entry of Clark shouild be allowed to stand.

Your office decision is reversed.

-

DESERT LAND ENTRY—FINAL PROOF.
ADAM SCHINDLER.

The final proof must show what proportion of each legal sub-division has been irri-
gated ; and if deficient in that respect, supplemental proof will be required.

On submitting final proof relinquishment will be required of such legal subdivisions
as have not been substantially reclaimed.

Secretary Vilas to Commissioner Stockslager. August 22, 1888.

I have before me the appeal of Adam Schindler from your decision
of July 3, 1836, holding for cancellation his Desert Land Entry, No. 56,
made March 12, 1880, for the S. § NE. , See. 23; 8. % NW. 1, See. 24, T.
4N, R. 2 W., Boise City distriet, Idaho. :

Proof was made October 10, 1882, and on June 25, 1884, your office,
construing that proof to mean that * only one-third of the land has been
irrigated and reclaimed,” required «gupplemental proof showing more
thorough irrigation,” and afserwards, on July 3, 1886, for want of such
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further proof, made the decision first above mentioned and from which
the appeal is taken,.

In answer to the question,—* Has the whole tract been irrigated and
caltivated by you in any one season %’ the claimant said: “Not the
whole tract. About 45 acres have been cultivated. A portion of the
land, fifty acres, lies on a high bend, and is broken and can not be irri-
gated.” This does not, especially when taken in connection with the

~ remainder of the proof, really bear the construction put upon it by your
office,—that “only one-third of the land had been irrigated and re--
claimed.” What is said is that only forty-five acres had been cultivated,
and that fifty acres, owing to their being high and broken land could
not be irrigated, thus implying that «ll buttheseinaccessible fifty acres
had been “irrigated.” And in other portions of the proof the entryman
swears as follows:

I have conducted water sufficient to irrigate all of the land and have cultivated a
~ portion of it. A sufficient amount of water has been talken on the land to irrigate the
entire tract. 4 portion of each legal subdivision has been irrigated for three seasons since
I made entry. 1have a supply of at least three inches to the acre. A sufficient
amount has been conducted that (sic) portion of each subdivision to raise good crops,
The water is conducted to and throngh the entire length of the land by a ditch eleven
feet wide at the botton and is taken from Boise River, (It is) distributed over the
land by flooding and through ditches running from the main diteh and cut with
4 plow, There wasno natural water supply upon the land or any portion of it. No
portion of the land would produce any kind of crop withont irrigation. All the
grains and vegetables grown in this latitude can now be grown upon the land. In
1880, cultivated thirty acres and raised three hundred bush. wheat, two hundred
bush. barley, one hundred bush. oats, and one hundred or more of potatoes and other
vegetables. In 1881 and 1832, about four hundred bush. oats, two hundred bush.
wheat and barley, and three hundred bush. potatoes each year, A portion of each
legal subdivision was eultivated I own one-fifteenth interest in a ditch carrying
four thousand inches of water. I was one of the original locators of the diteh (Ree-
ord evidence herewith furnished).

As this proof fails to show what propoertion of each legal subdivision
has been irrigated, supplemental proof will be required in accordance
herewith, together with a relinquishment of those legal subdivisions (if
any) of which there has not been substantial reclamation.

Should such relinquishment destroy the contignity of the entry, the
entryman will be allowed sixty days from notice, in which to elect
which contignous tracts he will retain,

Your decision is modified accordingly.

SECOND HOMESTEAD ENTRY-—-APPLICATION.
‘W. H. MILLER.

A petition for leave to make a second homestead entry will not be considered in the
absence of a formal application for a speeific tract of laud.

Secretary Vilas to Commissioner Stockslager, August 22, 1883,

Un February 5, 1886, on the petition of William H. Miller that an ille-
gal homestead entry therefore made by him, be canceled, and_he be
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.allowed to enter the same tract under the homestead law, your office
ordered the cancellation of the illegal entry, but declined to allow Miller
to make another entry, on the ground that, inasmuch as he, Miller, had
exercised lis pre-emption right, there was * no occasion” for his making

. a homestead entry.

" On April 19, 1888, this Department, citing the case of Fremont S.

Graham (4 L. D., 310), modified your said decision so far as to hold that

the question whether or not Miller should be allowed to make a home-

stead entry, should be decided only when (if ever) he, Miller, should
actually «apply” to make such an entry of some particular tract.

By letter of May 10, 1888, you ¢ call the attention” of the Department
to the faet that in Miller’s petition he mentions ¢ the land covered by
his canceled H. E.” as the ¢ particular tract” of which be wishes to make
entry. :

This mention of a particular traect, in the petition for restoration of
the homestead right, was not overlooked ; but the view was entertained
that, although asked with expressreference to the tract mentioned, the
question raised by Miller was really one of those “hypothetical” ones,
which, as was said in the Graham case, ‘“the Department has as a rule
refused to consider.”
~ To this view I must still adhere. Miller has not actually “applied,”
in due form of law, to make the entry which he wishes to have leave to
make, and a favorable decision upon his petition would not constitute
an approval of entry-papers duly filed, but only an announcement in ad-
vance that, if he should thereafter, at his option, ‘“apply” for the tract
in question in the way prescribed by the statute and the regulations,
such an application would be approved. A reference to section 2290 of
the Rev. Stat., and to the circular of March 1, 1884, will suffice to show
that Miller’s petition ¢ for a restoration of his homestead right” is in
no sense an actual present ‘.application” to make entry, such as final
action could be taken on.

The departmental decision of April 19, last is therefore adhered to,
and the papers transmitted with your said letter of May 10, 1888, are
herewith returned.

SWAMP LAND—~ACCRETION ; JURISDICTION.
Tare MI1DDLE GROUNDS.

Ag the fract in question belongs either to the owner of the adjacent land, or passed
to the State under the swawmp grant, @he‘ Depuartment will take no action in de-
_termining the ownership thereof, as the question involved lies properly within
the jurisdiction of the courts,

Seeretary Vilas to Commissioner Stdckslager, August 23, 1838.

In the Saginaw Bay in Michigan, which is a navigable arm of Lake
Huron of some forty or fifty miles in length, and ten miles or more in

’
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width, there was, when the government survey was made in the year
1853, an island, now called Mai-Son Island, which was surveyed in
fractional lots as lying in sections 5, 7, 8, 17 and 18, township 16, N.,
range 9, E., containing altogether 174.22 acres. This land was patented
by the United States on the 14th of February, 1868, to a pre-emption
settler, and the title under that patent has since been transferred to H.
H. Warner.

The plat of the government survey also shows that at some consid-
erable distance, a mile and a half to two miles, to the northeast, two
small marshy islets of land appeared, of such inconsiderable sizz and
so wet that no distinet plat of them as parts of any section was made,
but the surveyors simply marked them as ¢ wet marsh.” Necessarily,
therefore, if this survey was any indication of the fact, these small
plots of wet marsh passed to the State under the swamp land aet of
September 28,1850. That act was a present grant and vested the title
to all the swamp and overflowed lands of this character within the
limits of the State in the State upon its passage. Whether or nof a
tract of laud passed to the State Ly virtue of that grant, depends
simply upon the question, what was the character of the land at the
time, as being swamped or overflowed? A special agreement has been
made with Michigan, (1 Lester, 542) as with some other States, where-
Dby the field notes of the government survey are to be conelusively taken
as the basis of determination of swamp and overflowed land in that
State and of adjustment under the grant. That renders the determi-
nation easy in this case; but wereit not so, the questionmight be tried
and answered by a court and jury, upon the oral proof of witnesses
able to state the facts so as to authorize a verdict.

R. R. Co. v. Fremout Co. (9 Wall., 89); R. R. Co. v. Smith (9 Wall,,
95); Buena Vista Co. v. R. R. Co. (112 U. 8., 165, 176).

This recital of the facts shows that all of the title of the United
States to the swamp and overflowed lands mentioned, being such as
were shown by the plat and field notes of the survey, passed to the
State in 1830, and that all the title of the United States to Mai-Son
Island passed to the patentee in 1863. Thus the jurisdiction of the
Interior Department over these granted lands was terminated as to
Mai-Sou Island, at least (United States v. Shurz (102 U.8.,378). What-
ever jurisdiction remained in the Secretary of the Interior in regard to
the swamp and overflowed land which passed to the State of Michigan,
is to be found in section 2480 of the Revised Statutes, which is based
on the act of September 283, 1830, (9 Stats., 519) the second section of
which provided that it should be the duty of the Secretary

As soon as it may be practicable after the passage of this act, to make out an aceu-
rate list and plats of the lands described as aforesaid, and transmit the same to the
Governor . . . . . And at the request of said Governor cause a patent fo be
issued to the State therefor.

Ou the 24th of February last, you made a report to this Department

relative to a survey made in September, 1887, by Henry Strudwick, of
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certain ground in Saginaw Bay, embracing the swamp and overflowed
grounds called the ¢ wet marsh” in the government survey, and other
lapd then apparently lying in an irregular shape between that wet
marsh and Mai-Sou Island. This gronnd is now known as the ¢ Middle
Grounds” and it is alleged by Mr. Warner, at least, (and in this he is
supported by the government survey) that this new ground has been
formed by the corrosive action of the water upon Mai-Sou Island and
the deposit of sediment between that island and the “wet marsh.”
Your report concludes that the land surveyed as last above men-
tioned must be regarded as an accretion to Mai-Son Island. Upon
the other side, the State of Michigan contends, as I understand its
claim, that either this ground was in existence at the time of the gov-
ernment survey and should have been then mentioned as swamp, or
that it has been formed by accretion since to the wet marsh islands
' lying out some distance as indicated by the survey to the northeast
of Mai-Son Island. It is contended by the State that the Depart-
ment should determine the question and should award a patent to the
State for all this ground as being conveyed under the grant of 1850, or
as having accrued to what ought to be surveyed under that act. Upon
this question of fact a large number of affidavits to and giving the ex
parte statements of the affiants have been filed in support of the differ-
ent conteutions of the parties. It is very obvious that such a question
as this ought not to be determined by such a mode of proof. If this
land was in fact, or any part of it, formed by way of accretion to Mai-
Sou Island, the Department clearly has no jurisdiction over the ques-
- tion or to take any action in any form. It appears to me equally true
that if this land was formed by accretion to the swamp and overflowed
land existing at the time of the passage of the act of 1850, the Depart-
ment lLas also no jurisdietion to inquire into the fact and make any
grant of this land as swamp and overflowed, to the State. At the most,
the jurisdiction of the Department must be confined to making a list
and plat of the land as it existed in 1850, to be transmitted to the Gov-
ernor. Whatever change has taken place in the condition of things
since 1850, does not belong to the Department to inquire into.. 1t is not
equipped with the proper means of ascertaining the facts, nor was it
ever designed by Congress, as I think, that any such inquiry should be
committed to the Department. The rights of the State of Michigan to
the swamp and overflowed ground mentioned, as it: existed on the 28th
of September, 1830, are easily to be established Dbefore a court, and no
other proof of its title is required than that act and the evidence of wit-
nesses to show the eondition of the ground as swamp and overflowed;
and, as between the State and United States, no other action is required
than adjunstment according to the plat and field notes. So, whatever
additional land may have been gained by the State, if any, by the al.
leged accretion, belongs to the State by virtue of iis title in the swamp
and overflowed ground to which it has been added. All these ques-
3263—voL 7T—17
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tions can be far better determined by a judicial tribunal than by this
Department, even if it were conceded that any right remains in the De-
partment to make the inquiry. No action of the Department is neces-
sary to install ihe State with sueh a title as to maintain its rightsin
court; while, on the other hand, it may be that the Departmeunt might
do a seriouns injustice, if upon such unsatisfactory evidence it were to
undertake to determine the fact as against the owner of Mai-Sou Island,
who claims the ground by accretion to that island ; and it would thereby
violate the rule or basis of adjustment agreed on with the State. I do
not think, therefore, that any further action should be taken by the
Department in this matter, but that the parties should be mutually left
to such proceedings in the courts as they may be advised to take in the
maintenance of their respective claims,.

The survey which you have ordered appears to bave been applied for
by Mr. Kerr in December, 1884, with the view of bringing the middle
grounds into the market for disposal under the laws and regulations
relating to the disposition of lands embraced in fragmentary surveys;
and nupon this application Strudwick was directed to make the survey
under special instractions. On the 1st of May, 1885, the Commissioner
of the State land office made application for au extension of the publie
surveys over these middle grounds, which application was denied be-
cause of the pending survey by Strudwick. In1886 the counsel for the
State were informed by your office, it appears, that the instructions to
Strudwick had been reseinded and further action discontinued. In
March, 1887, Mr. Warner filed his application in the Department, set-
ting up his claim by accretion. This was referred to your office for re-
port, which, being made, stated that your office was unable to decide
whether the middle grounds were accretions to Mai-Sou Island or
formed a distinet island of marsh land, and concluded with an ex-
pression of opinion that )
the departmental authorization of the survey, under date of April 4, 1385, of the
islands described in the Kerr application, might well be revoked, and the whole mat-
ter left as an open question for consideration upon broader and better facts connected
therewith. -

On this report, the Department, under date of March 25, 1887, de-
clining to coneur in the recommendation, directed ¢ that the necessary
steps be taken to have the survey made at once;” and concluded as
follows:

After it the snrvey hasbeen made, the right of all parties in interest will e duly con-
sidered ; and this order is not intended in any manner to alter or impair any interest
which any person may haveiun the nltimate determination of the case. The question
as to what interest the United States government, the State of Michigan, or other
claims have to the lands in controversy, will be fully considered hereafter.

There appears nothing in the action taken to preclude the Depart-
ment now from taking the aetion which seems to me to be proper, and
I therefore direct that all further proceedings under the surveys and .
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in this matter be discontinued and the parties be left to the maintenance
of their rights in the courts of law having jurisdiction of the matter in
such way as they may be advised.

PRE-EMPTION ENTRY—-RESIDENCE.

WiLrisM S. KELLY.

The removal of the pre-emptor’s dwelling to an adjoining tract, and his oceupancy
. thereof, prior to final proof, will not defeat the right of purchase, where good
faith is manifest, and such removal took place after four years residence on his
pre-emption claim, and was rendered necessary by annual inundation of the 1@1;-

ter tract.

Seeretary Vilas to Commissioner Stockslager, August 23, 1888,

By letter of November 18, 1386, your office sustained the decision of
the local office rejecting the proof of Wm. 8. Kelly made October 9, 1836,
for his pre-emption claim on W, 1 SE. 4, and E. 1 SW. %, Sec. 27, T, 1
N,, R.2 W., Gunnison land distriet, Colorado. Kelly had filed declara-
tory statement October 12, 1882, alleging settlement September 26,1881,

On the 4th day of October 1886, the local officers rejected claimant’s
proof ¢ for the reason that he has not lived upon his pre-emption claim
continuously during the last six months preceding his making final
proof.” _ : _

On the 21st of October, 1886, said Kelly duly filed his appeal herein.

It appears from the evidence of the claimant that he commenced to
live upon the land in September, 1881, and in about three months his
family came, and that he at onece built alog house containing two rooms,
two doors and three windows, and with a board floor; that he also
built a Jog stable capable of stabling six horges, dug a well, erected other
out buildings, two stock corrals, and three miles of wire fence, besides
procuring an interest in the irrigating ditch some twelve miles long by
which the land was to be irrigated, said to be worth sixteen thousand
dollars, besides dykes, irrigating ditches und other improvements.

It also appears that ab the time he offered his final proof he had eighty
. acres of said land in actual ecultivation (crops) and the remainder feneed
for pasture.

It also appears that from the time of his settlement in September,
1881, until October 1885, the claimant and his family continuously oec-
cupied the house on said land ; but that the same being low bottom
-land on Grand river was subject to overflow, and after several overflows
from said river and the irrigating ditches above his land, submerging
his claim more or less, ‘claimant purchased some fifty acres high Tand
adjoining the said pre-emption claim and in October 1885, removed his
buildings thereto, and thereafter continned to possess, oeccupy and cul-
tivate his said claim, but to have his dwelling house upon such pur-
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¢hased land adjoining. It further appears that, before removing his
buildings to such adjoining highland, he undertook to prevent the over-
flow of his claim by building dykes, but was prevented by an injunction
suit brought by an adjoining claimant on the ground that such dykes
would increase the overflow upon his land.

In case of Israel Martel (6 L. D., 566) it was held, that six months
residence upon a pre-emption claim, is not a provision of the statute
but a rule of the Department, and **is for the purpose of testing the
good faith of the claimant.”

Wo such test of the good faith of claimant can be necessary under the
evidence.

The same doctrine is laid down in Keith ». Grand Junction (6 L. D,
633) and Noah Herrell (6 L. D., 573).

In Grimshaw ». Taylor (6 L. D., 254), it is said, ¢ The absence of the
entryman or his family from the land may be satisfactorily explained
when it is evident that the entry was made in good faith and for the
purpose of acquiring a home.”

In Arnold ». Langley (1 L. D., 439), it is held that “a bona fide.pre-
emption elaim should not be rejected because the claimant’s house was
by mistake beyond the lines of the survey bounding his land.” In this
decision again the following language is used, “His expenditures of
time and money upon the place during a period of three or four years
prior to entry, sufficiently indicates in my opinion, his good faith. If
is true he did not inhabit the land, yet his purchase included a dwell-
ing which it appears be had no meaus of knowing was not upon the
land.” .

This was followed in Talkington’s Heirs v. Hempfling (2 L. D., 46),
and by an unbroken line of decisions since.

In Miller ». Ransom (3 L. D., 368), the defendant had established a
residence but was driven off by the violence and threats of a contest-
ant, and it was held such failure to reside apon the land was excusable.
And this case was Osage lands on which claimant was required to be
an actual set