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|, | NTRODUCTI ON

This Opinion addresses the Bureau of Land Managenent's (BLM cost
recovery efforts for mnerals document processing. It is
intended to resolve legal questions that have arisen regarding
cost recovery. Some of these questions resulted fromthe

I ssuance of two reports by the Ofice of Inspector CGeneral (OQ
in the past eight years. The January 1995 O G report, Report No.
95-1-3797, found that del%yed i npl enentation of a revised user
fees schedule had resulted in loss of the opportunity to recover
an estimated $40 nmillion from Septenber 1989 to August 1993, and
continued delay results in an estimated annual |oss of $7.6
mllion beginning with fiscal year 1994. 1d. at 5. The report
recomended (id. at 7) that BLM T

take action to expedite the establishnment and
the collection of user fees for processing
docunents that have a significant inpact on
the anount of cost recovery and continue
efforts to establish and collect user fees on
t hose docunents that have |ess financia

si gni fi cance.

This Qpinion is intended to assist BuMmin inplenenting cost
recovery neasures. It examnes the statutory authority and
Departnental policy relating to cost recovery, discusses the case
law interpreting the applicable statutes, analyzes a BLM study
relating to specific cost recovery items, and di scusses options
for BLMto consider as it drafts proposed regul ations.

' Entitled “Foll owp of Reconmendations Relating to Bureau

of Land Managenent User Charges for Mneral-Rel ated Docunent
Processing.”



I, SUVVARY

BLM has authority under the Federal Land Policy and
Managenent Act (FLPMA) to establish fees with respect to
transactions involving the public lands to recover the reasonable
processi ng cost of services that provide a special benefit not
shared by the general public to an identifiable recipient.

Because Congress expects services provided by federal agencies to
be "self-sustaining to the extent possible" (lIndependent Ofices
Appropriation Act), and because the Departnental Mnual mandates
cost recovery whenever possible, BLM has an obligation to
establish fees for all services for which it has cost recovery
authority.

Cost recovery authority is quite broad. Courts have held
that the conferral of a required license or pernmt bestows a
special benefit, as do routine inspections, required
environmental reviews, license renewals, and nyriad other agency
actions. However, FLPMA contains several "reasonabl eness
factors" that BLM nust take into consideration when promul gating
cost recovery regul ations. These factors are: actual costs, the
nonetary value of the rights or privileges sought, the efficiency
to the government processing involved, that portion of the cost
incurred for the benefit of the general public interest, the
public service provided, and "other [relevant] factors".?

Each of the "reasonabl eness factors” nust be considered in
setting a fee. One factor is actual costs; therefore, those
costs nmust be calculated for each type of action for which BLM
has cost recovery authority. The agency nmay not, however, base a
fee decision on one factor to the exclusion of others; therefore,
a fee may not be based on consideration of actual costs al one.

By the same reasoning, the fact that a portion of the cost is
incurred for the benefit of the general public interest is not a
basis to decide that no fee will be charged; it is only one
factor to consider along with the others.

So long as it considers all of the required factors, BLM may
be creative in structuring the regulatory framework. One exanple
it may wish to consider is the right-of-way regul ations, which
conbine a fee schedule for routine actions with case-by-case
determ nation of fees for conplex actions. BLM should al so
consider providing in the regulations for periodic autonmatic fee

’ The FLPMA reasonabl eness factors have been defined by BLM

in the context of its right-of-way regulations at 43 CF. R

§ 2800.0-5. For example, "efficiency to the governnent
processing” is there defined as "the ability of the United States
to process an application with a m nimum of waste, expense and
effort." BLM may find these definitions hel pful in preparing

m neral s docunent processing regul ations.
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adjustments due to inflation in order to elimnate the need to
undertake future rul emaki ngs to nake such adjustnents.

1. COST RECOVERY AUTHORITY

A Statutory Authority

The 1952 | ndependent O fices Appropriation Act (1QAA), as
anended, 31 U.S.C 8§ 9701 (originally codified at 31 U S. C
8 483a), provides generally for cost recovery by federal
agencies. The | OAA expresses the intent that services provided
by agencies should be "self-sustaining to the extent possible,"”
31 U S C 8§ 9701(a), and authorizes agency heads to "prescribe
regul ati ons establishing the charge for a service or thing of
val ue provided by the agency." 31 U S.C. § 9701(b).

In 1976 Congress passed the Federal Land Policy and
Managenent Act (FLPMA),® 43 U S.C. 8§ 1701-1784. Section 304(a)
of FLPMA specifically authorizes the Secretary of the Interior to
"establish reasonable filing and service fees and reasonabl e
charges, and commi ssions with respect to applications and other
docunents relating to the public lands"* and to "change and

® Sixteen years before FLPMA, and eight years after the
| OAA, Congress had, in the Public Land Adm nistration Act (PLAA),
43 U. S.C. 88 1371, 1374 (repealed 90 Stat. 2792 (1976)),
specifically authorized the Secretary of the Interior to
establish reasonable fees. The PLAA was expressly repeal ed by
FLPMA.

* This provision is broadly inclusive. Docunents "relating
to the public lands" nmay pertain to transactions arising either
under FLPMA itself or under other statutes, such as the Mnera
Lands Leasing Act of 1920, 41 Stat. 437 (30 U.S.C 88 181-263),
or the General Mning Law of 1872, Rev. Stat. § 2319 (30 U. S. C
88 22-47). Under the rul emaki ng provision at section 310 of
FLPMA, 43 U . S.C. 8§ 1740, the Secretary nay pronul gate cost
recovery regulations relating to transactions arising under other
statutes: "The Secretary, with respect to the public |ands,
shall promulgate rules and regulations to carry out the purposes
of this Act and of other laws applicable to the public lands...."
(Enphasi s added.) Section 103(e) of FLPMA defines "public
lands,” with certain exceptions, as "any land and interest in
land owned by the United States within the several States and
adm ni stered by the Secretary of the Interior through the Bureau
of Land Managenent . . .." 43 U S C § 1702(e).
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abol i sh such fees, charges, and comm ssions.” 43 U S. C
8 1734 (a).

In section 304(b) of FLPMA, the Secretary is authorized to
"require a deposit of any paynents intended to reinburse the
United States for reasonable costs,"® which "include, but are not
[imted to, the costs of special studies; environnental inpact
statenments; nonitoring construction, operation, naintenance, and
term nation of any authorized facility; or other special
activities." 43 U.S.C. § 1734(hb).

Section 304(b) also lists the following factors that the
Secretary "may take into consideration” in determ ning whether
costs to be reinbursed under that subsection are "reasonable":

actual costs (exclusive of managenent
overhead), the nonetary value of the rights
or privileges sought by the applicant, the
efficiency to the government processing

i nvol ved, that portion of the cost incurred
for the benefit of the general public
interest rather than for the exclusive

> Congress may itself establish certain fees for
transactions involving the public lands. See, e.q., the QOmibus
Budget Reconciliation Act of 1993, Sec. 10102, nmandating a $25
fee for recording the location of a mining claim Such
i ndependent | egislative provisions do not, of course, trigger the
application of the FLPVA reasonabl eness factors. This Opinion
focuses on the authority granted by section 304 of FLPVA.  Any
questions that BLM may have regardi ng other statutes or
provisions that it believes mght supersede or inpact on section
304 should be addressed to this Ofice.

® Section 304(b) of FLPMA does not apply to all of the
anounts authorized in section 304(a), but only to those "intended
to reinmburse the United States for reasonable costs.” Nom na
"filing" fees, which serve to limt filings to serious
applicants, are not intended to reinburse the United States for
its processing costs and therefore do not fall under section
304(b). Wile filing fees nust be "reasonable," as nandated by
subsection (a) ("the Secretary may establish reasonable filing

and service fees..."), they are not subject to the
"reasonabl eness factors" listed in subsection (b). "Service
fees,"” however, are intended to recover the costs of processing,

and are subject to the provisions of subsection (b). A filing
fee is not, of course, a substitute for a service fee. In
determ ning the amount of a service fee, BLM nmay take into
account any filing fee relating to the sanme transaction, so that
the total anount does not exceed BLM s processing costs.
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benefit of the applicant, the public service
provi ded, and other factors relevant to
determ ning the reasonabl eness of the costs.

43 U.S.C. 8 1734.(b). A federal court of appeals has held that,
despite the use of the word "may," the Secretary in fact nust
take these "reasonabl eness factors" into considerati on when
establishing the reasonable costs of docunment processing. Nevada
Power Co. v. Watt, 711 F.2d 913, 925 (10th Gr. 1983) (discussed
in subsection D., infra) . '

FLPMA did not repeal the I0OAA in the context of public |and
managenent; instead, section 701 of FLPMA cautions that nothing
init "shall be deenmed to repeal any existing |aw by
inmplication.” 43 U S.C. 8 1701 note, 90 Stat. at 2786. The
interplay between the I OAA and FLPMA is discussed infra at
subsection D.°

" The Nevada Power court noted that "Sections 304(a) and
504(g) grant Interior authority to charge reasonabl e fees.
Section 304(b) is not another grant of authority, but rather
appears intended by Congress to establish the outer boundaries of
t he bl anket del egation given the Secretary el sewhere.” 711 F.2d
at 921.

8

The disposition of receipts differs under the two
statutes. Under section 304(b) of FLPMA the anounts recovered

"shall be deposited . . . in a special account and are . . .
authorized to be appropriated and nade available until expended."
43 U.S.C. 8 1734(b). In contrast, as noted in the Departnenta
Manual , "[a] nounts collected under the |1 OAA authority nust be

deposited into the General Fund of the Treasury as M scell aneous
Receipts.” 346 DM 1.3 C (enphasis added). Departnent of the
Interior appropriations acts have for years appropriated anmounts
coll ected under section 304 of FLPVA. See, e.q., Departnent of
the Interior and Rel ated Agencies Appropriations Act for the

Fi scal Year ending Sept. 30, 1996, Pub. L. 104-134, section
entitled "Service Charges, Deposits, and Forfeitures." The
appropriations act passed on Sept. 30, 1996, nmkes pernmanent the
appropriation of ampbunts under section 304 that are in excess of
1996 collections and not otherw se conmtted:

[I]n fiscal year 1997 and thereafter, al

fees, excluding mning claimfees, in excess
of the fiscal year 1996 collections . . . under
the authority of 43 U S.C 1734 . . . which are
not presently being covered into any Bureau
of Land Managenent appropriation accounts,

and not otherwi se dedicated by |law for a
specific distribution, shall be nade
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B. OWB Circular No. A-25

O fice of Managenent and Budget (OvB) G rcular No. A-25, 58
Fed. Reg. 38144 (adopted 1959; revised July 15, 1993),
establishes federal policy regarding user charges under the | QAA
It also "provides guidance to agencies regarding their assessnent
of user charges under other statutes....to the extent permtted
by |aw "

The Circular sets out the general federal policy on cost
recovery: "A user charge ... wll be assessed against each
identifiable recipient for special benefits derived from Federa
activities beyond those received by the general public.”

C. Departnental WManual

The Departnment of the Interior Manual nandates cost recovery
for special services:

Departnental policy requires (unless
otherwi se prohibited or limted by statute or
other authority) that a charge, which
recovers the bureau or office costs, be

i nposed for services which provide special
benefits or privileges to an identifiable
non- Federal recipient above and beyond those
whi ch accrue to the public at |arge.

346 DM 1.2 A. The Manual al so specifies situations in which
exenptions from cost recovery are appropriate:

(1) The charge is prohibited by Iegislation
or executive order.

(2) The increnental cost of collecting the
charges would be an unduly large part of the
receipts fromthe activity.

i mredi ately avail able for program operations
in this account and remain available until
expended.

Departnent of the Interior and Rel ated Agencies Appropriations
Act for the Fiscal Year ending Sept. 30, 1997, Pub. L. 104-208.
This neans that any future increases in recovered costs which are
not currently covered by another pernmanent appropriation or

ot herwi se dedicated for a specific purpose, will be available to
BLM for expenditure without the need for future appropriations.

6



(3) [Certain charges to foreign countries or
i nternational organizations.]

(4) The recipient is engaged in a nonprofit
activity designed for the public safety,
health, or welfare.

(5) The bureau or office has some other
rational reason for exenpting the program
subject to the approval of the Ofice of
Fi nanci al Managenent.

346 DM 1.2 C

The Departnental Mnual provides a process for exenpting
agency activities under the provisions described above, 346 DM
1.2 C, through which BLM has in the past exenpted sone of its
actions. Unless and until BLM establishes through this process
that a specific exenption applies, the Departmental policy on
cost recovery nust be foll owed.

D. Case Law

In 1974 the Suprene Court decided two conpani on cases
outlining the limts of cost recovery under the |1 OAA. Nationa
Cable Television Ass'n v. United States, 415 U S. 336 (1974) and
Federal Power Commin v. New England Power Co., 415 U S. 345
(1974), involved challenges to fee schedul es of the Federa
Conmmuni cati ons Conm ssion and the Federal Power Conm ssion,
respectively. The Court interpreted the 10AA to permt only
specific charges to identifiable recipients for services that
provi de special benefits not shared by the general public. A
rei nbursable fee, the Court noted, is "incident to a voluntary
act, e.g., a request that a public agency permt an applicant to
practice |aw or nedicine or_construct a house or run a broadcast
station." 415 U S. at 340. The agencies' fee schedul es before
the Court had sought to recover the entire costs of regulation
without regard to specific benefits received by the regul ated
entities. Characterizing them as inproper tax |levies, the Court
struck them down.

Al though the Court was construing the I10AA it set limts
on cost recovery based on constitutional restrictions on the
power to tax. Those limts, as subsequently interpreted by the

° This "voluntary act" identifies an applicant for "a grant
which ... bestows a benefit . . . not shared by other menbers of
society." Id. at 341. For a nore detailed discussion of

"identifiable recipients," see note 13 infra
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appel l ate courts, are therefore also applicable to cost recovery
under FLPMA

A seminal |ower court decision applying National Cable
Tel evi sion and New Engl and Power is M ssissippi Power & Light Co.

v. United States Nuclear Regulatory Conmmin, 601 F.2d 223 (5th
Gr. 1979), cert. denied 444 U S. 1102 (1980)."° There the Fifth
Crcuit upheld a Nuclear Regulatory Comm ssion (NRC) |icensing
fee schedule. The court first rejected petitioners' argunent
"that the work of the NRC benefits the general public solely and
that the conferral of a license or permt does not bestow upon
[petitioners] any special benefit whatsoever." 1d. at 228. The
court concluded that "[a] license fromthe NRC is an absol ute
prerequisite to operating a nuclear facility, and as such, is a
benefit 'not shared by other nenbers of society.'" Id. at 229,
guoting National Cable Television 415 U S. at 341. 1In addition
the court pointed out that petitioners benefited from a
[imtation on liability and that routine NRC inspections could
uncover hazardous conditions which undetected would jeopardize
safe operation of the facility. Id.

The Fifth Grcuit also rejected the argunment that, even if
sonme special benefit to petitioners were found, the NRC should
exclude fromits fees the portion of the agency service
representing the benefit inhering to the public. The court held
that under the ICAA as interpreted by the Suprene Court in New
Engl and Power, "the NRC may recover the full cost of providing a
service to an identifiable beneficiary, regardless of the
incidental public benefits flowing fromthe provision of that
service." 1d. at 230.

The court borrowed the term "incidental"” fromthe D.C
Circuit opinion in Electronic Industries Ass'n v. Federa
Conmuni cations Conmin, 554 F.2d 1109 (D.C. G 19762. An
"Tncidental ™ public benefit is one that is incident™ to the

providing of a special benefit. In contrast, as noted by the
Fifth Grcuit, "expenses incurred to serve sone 'i ndependent
public interest cannot be included in the fee...." 601 F.2d at
230.

The D.C. Crcuit further delineated the distinction between
i ncidental and independent public benefits in Central & Southern
Motor Freight Tariff Ass'n v. United States, 777 F.2d 722 (D.C
Cr. 1985). There petitioners had argued that an agency nust

'O M ssi ssippi Power & Light is cited twice in the

Departnental Manual. 346 DM 2.3 B. and 2.4 B.(l).

Y "Incident” in this context is defined in Wbster's Il New
Ri verside University Dictionary (1994): "adj. . . . 2. Law
Contingent upon or related to sonething el se".
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exclude fromits fees that part of costs attributable to pubiic
benefit if that benefit were "greater than incidental." The
court rejected this argunent, concluding that:

The proper test . . . is whether the agency
activity at issue produces a public benefit
that is independent of the private benefit
upon which the agency properly relies in
assessing the fee. ... Accordingly, whether
an agency mnust allocate a portion of its
costs depends not so nuch on the nmgnitude of
the benefits to the public, as petitioners
suggest, but rather on the nature of the
public benefits and on their relationship to
the private benefits produced by the agency
action. Wuat flows fromthis is the
followng principle: |If the asserted public
benefits are the necessary consequence of the
agency's provision of the relevant private
benefits, then the public benefits are not

i ndependent, and the agency would therefore
not need to allocate any costs to the public.

Id. at 731-32 (footnote omtted) (final enphasis added). See
also, OMB Grcular No. A-25, at 6.a.(3) ("when the public obtains
benefits as a necessary consequence of an agency's provision of
special benefits to an identifiable recipient ... an agency need
not allocate any costs to the public . . . ."); 346 DM 2. 3.

The Fifth Crcuit in Mssissippi Power & Light gave an
exanpl e of an independent public benefit:

[A] programmatic [environmental] statenent
prepared by [an agency] on its own
instigation in support of a general agency
program expected to have significant benefit
both for the public and for private
recipients as yet unidentified ... creates an
"independent public benefit' in the sense
used by the District of Colunmbia Crcuit in
El ectronic Industries.

601 F.2d at 231 n.17.'* This kind of programmatic function of an
agency does not specifically benefit an identifiable recipient,

2 The Departmental Manual quotes this footnote at 346 DM

2.4 B.(1).



and is easily distinguishable from a service that does benefit an
identifiable recipient.

The Fifth Grcuit went on in Mssissippi Power & Light to
uphold the follow ng specific fees assessed by the NRC

(1) Routine Inspections. The court noted that "the receipt
and retention of the license is of unquestionable benefit to
the applicant. In conducting routine inspections, the

Conmi ssion provides a service to the licensee by assisting
himin conplying with those statutory and regul atory

requi rements necessary for retention of his license.” Id.
at 231.

(2) Environmental Reviews required by the Nationa

Envi ronnmental Policy Act (NEPA). The court found these to
be "a necessary part of the cost of providing a special
benefit to the licensee.” |d.

(3) Uncontested Hearings. The court reasoned that "these
costs are necessarily incurred by the agency in providing a
service to the applicant.” 1d.

(4) License Renewals. Fees were upheld even where a
I'icense nmust also be obtained fromthe appropriate state.
The court concluded that "[a] conpany operating a waste

di sposal site ... must of necessity obtain a |icense from
the NRC, and the Commission is entitled to recover the ful
cost of conferring that benefit.” Id. at 233.

3 According to the Suprene Court, "the proper construction

of the [IQAA]" is the OMB Grcular test that "no charge should be
made for services rendered, 'when the identification of the
ultimate beneficiary is obscure and the service can be prinarily
considered as benefitting broadly the general public.'" New

Engl and Power, 415 U. S. at 350, quoting OVMB Crcular No. A-25 at
6.a.(4). An identifiable recipient does not necessarily have to
be identifiable by name at the tinme the agency perforns the
special service. The Suprene Court in New England Power went on
to give a hypothetical exanple that illustrates this point: "A
bl anket ruling by the Comm ssion, say on accounting practices,
may not be the result of an application. But each nenber of the
i ndustry which is required to adopt the new accounting systemis
an 'identifiable recipient' of the service and could be charged a
fee, if the new system was indeed beneficial to the nmenbers of
the industry. There may well be other variations of a |ike
nature which would warrant the fixing of a 'fee' for services
rendered.” 415 U. S. at 351. The Court makes it clear that the
beneficiaries in this hypothetical exanple are not "obscure,"
even though their identification by name would apparently only
occur after the agency costs had been incurred.
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The court al so upheld the authority of the agency under the | QAA
to include administrative and technical support costs within the
fee schedule. 1d. at 232.

The Tenth Crcuit has al so addressed the Suprene Court's
interpretation of the 10AA, in a case involving both the | OAA and
FLPMA. I n Nevada Power Co. v. WAtt, 711 F.2d 913 (10th Gr.
19831, a consolidation of three cases contesting BLM s cost
recovery regulations for right-of-way applications, the court
exam ned the history of the acts and the regul ations at issue,
with special enphasis on the |legislative history of FLPVA

Two of the three consolidated cases involved rights-of-way
granted subsequent to enactnent of FLPMA. In these, the Tenth
Crcuit interpreted the regul ations under FLPMA, but also
referenced the case law interpreting cost recovery under the |QAA
to determine the outer paraneters within which the Departnment of
the Interior nmust structure cost recovery. Cting M ssissippi
Power & Light, the court concluded that the Suprene Court
doctrines laid out in National Cable Television and New Engl and
Power did not restrain Interior fromcharging the full cost of
environmental inpact statenments required by law to be perforned
when an application triggers NEPA, because "[t]hese studies are a
necessary prerequisite to the receipt by the applicant of a
‘special benefit,' the grant of a right-of-way." 711 F.2d at
930. The Nevada Power court did, however, conclude that
restraints exist under FLPNA

The court concluded that the |anguage of FLPNA |s nor e
restrictive on the Secretary than that of the I 0AA "

* The 1 QAA cannot be read independently from FLPMA in
connection with activities governed by FLPVMA. The |1 QAA itself
provides that it "does not affect a |law of the United States ..
prescribing bases for determning charges ...." 31 US. C
§ 9701(c). The OVB Circul ar which establishes federal pol i cy
regardi ng user charges under the | OAA specifies that "where a
statute ... addresses an aspect of the user charge (e.g., . . how
much is the charge ...) the statute shall take precedence over
the Grcular.” OVMB Grcular No. A-25 at 4.b. The Departnenta
Manual al so provides that "[t]he principles and guidelines in
this Part must be used in recovering costs to the extent they are
not in conflict with ... specific [statutory cost recovery]
authority [for individual prograns or services]." 346 DM 1.3 A
The Departnmental Mnual includes FLPMA in its |ist of exanples of
specific authority. The greater restrictions of FLPMA thus
govern over the 1 QAA for cost recovery "with respect to
applications and other documents relating to the public |ands."
43 U.S.C. § 1734(a).
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Specifically, the court held that, despite the facially

di scretionary |anguage of FLPMA, "the Secretary nust, when
establ i shing reasonabl e costs of processing applications,

consi der the reasonabl eness factors listed in section 304(b) [43
U S.C §1734(b)]." Id. at 925." (These factors are quoted in
subsection A, supra.)

The court found that in promulgating the post-FLPVA
regul ations at issue the Secretary had considered only the first

factor: "actual costs." |d. at 926-27. The court cgncluded t hat
FLPMA nandat es consideration of each of the faf;ors, and
consequently invalidated the regul ations. I d.

In certain instances, a statutory provision rmay address cost
recovery for applications or docunents that relate to the public
| ands but are governed by statutes other than FLPMA. In a case
involving a pipeline right-of-way under the Mneral Leasing Act
(M.A), the Federal Grcuit noted that the M.A contained a
specific reinbursenent clause for pipeline rights-of-way: "The

applicant for a right-of-way ... shall reinburse the United
States for administrative and other costs incurred in processing
the application ...." MA section 28, 30 U S. C 8§ 185(1), quoted

in Sohio Transp. Co. v. United States, 766 F.2d 499, 502 (Fed.
Cr. 1985). Because the M.A mandated rei nbursenent of

adm ni strative and other costs in this specific instance, its
cost recovery provision took precedence over FLPNA.

' As already noted, section 304(b) of FLPMA provides that
reasonabl e costs' include . . . the costs of ... environnental
i mpact statenents ...." The Nevada Power court made it clear
that the costs of environnental |npact statenents are not thereby
"reasonabl e per se," but must be weighed against the
reasonabl eness factors on the sane basis as other processing
costs. 711 F.2d at 929-30.

16

This does not nmean that the Secretary may never inpose a
fee that recovers actual costs. See infra note 45 and
acconpanyi ng text.

" The court in Nevada Power held that Interior could
det erm ne reasonabl e costs "either by rul enaking or by case-by-
case adjudication.” 711 F.2d at 933. In 1987 the Secretary
pronul gated new right-of-way cost recovery regulations at 43
C.F.R Subpart 2808, conbining a fee schedule wi th case-by-case
determ nation. These regulations specifically permt right-of-
way applicants in conplex cases to request reduction or waiver of
rei nbursabl e costs, and list ten factors for the State Director
to consider in processing such requests. 43 C.F.R § 2808.5.
For a nore detailed discussion of options for rul emaking, see
Section V, infra.
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The third consolidated case in Nevada Power involved a
ri ght-of-way application granted prior to enactnment of FLPVA
There the court considered the regulations only under the | QAA
and concluded fromits discussion of National Cable Tel evision,
New Engl and Power, and M ssissippi Power & Light that the
Departnent of the Interior could recover the full costs of an
environmental inpact statement triggered under NEPA by the
application. 1d. at 933.

Col l ectively, these decisions establish the follow ng
principles: (1) an agency action that provides both a specia
benefit to an identifiable recipient and an incidental public
benefit is not automatically excluded from consideration for cost
recovery; rather, (2) if the agency action neets the criteria of
providing a special benefit to an identifiable beneficiary, the
costs associated with it nmay be recovered, whether or not there
is incidental public benefit associated with the action.

The Departnental Manual requires that a charge be inposed in
this latter circumstance.” FLPMA requires that the agency, in
establishing this charge, consider the "reasonabl eness factors”
of section 304(b), including what portion of the cost was
incurred to benefit the public interest. As with the right-of-
way regulations promulgated in response to the dictates of Nevada
Power, regulations inplenmenting the cost recovery neasures for
m neral s docunent processing will have to include consideration
of the "reasonabl eness factors."™

'® The Departmental Manual specifies three prerequisites to

recovering costs for services: (i) "special benefits or
privileges” to (ii) "an identifiable non-Federal recipient" that
are (iii) "above and beyond those which accrue to the public at
large.” 346 DM 1.2 A

19 Any new such regulations will apply to present as well as
future mneral |eases, as nodern federal mneral |eases include
| anguage maki ng them subject to future regulations. See, e.g.
BLM Form 3100- 11 (COctober 1992) "Ofer to Lease and Lease for Q|
and Gas" ("Rights granted are subject to . . . the Secretary of the
Interior's regulations and fornmal orders in effect as of |ease
i ssuance, and to regulations and fornal orders hereafter
pronul gated when not inconsistent with |lease rights granted or
specific provisions of this lease.") Coal |eases and previous
versions of oil and gas |eases contain simlar |anguage.

The original grant of rights in the underlying | ease does
not inpede BLM from recovering costs for subsequent services that
are necessary to continued operations under the |ease. As
already noted, in Mssissippi Power & Light the court upheld the
right of the NRC to assess fees for routine inspections despite
the prior grant of a license. 601 F.2d at 231. The rights
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There has, not surprisingly, been considerabl e disagreenent
bet ween agencies and regul ated entities over whether certain
agency actions provide any private "special benefits." The
petitioners in Mssissippi Power & Light argued, for exanple,
that NRC regulation did not confer any benefit on them
what soever. Many regul ated industries mght echo this sentinent.
The courts, however, have been consistent in rejecting this
subjective interpretation of a "benefit," as explained in a 1987
| aw review article:

Certainly, sone industries would prefer no
regulation to regulation, and in this

subj ective sense they receive no benefit from
regul ation. Neverthel ess, each court that
has addressed the issue has joined the

M ssi ssi ppi Power & Light court's judgnent
that industry distaste for regul ation,
standing alone, is insufficient to contradict
the presunption of a benefit. The rationale
for this conclusion appears to be that fees
under the 1 OAA are properly inposed for
"voluntary acts,” a standard derived from the
Suprene Court's analysis in National Cable
Tel evision. That standard presunes that if
an entity voluntarily enters a business
believing that the business will return
benefits superior to the next best use of the
entity's resources, it necessarily assunes
all the burdens associated with operating

t hat busi ness, including the paynent of fees.

Gllette & Hopkins, Federal User Fees: A Legal and Economc

Anal ysis, 67 B.U L. Rev. 795, 831 (1987)(footnotes omtted).

The article cited, as illustrations, two conpanion cases from the
D.C. Grcuit: National Cable Television Ass'n v. Federa

Conmmuni cations Conmin, 554 F.2d 1094, 1101-02 (D.C. CGr. 1976)
(National Cable Il1) (rejecting as irrelevant petitioners

argunent that cable TV industry could have devel oped better

W t hout FCC regul ati on because "[t]he fact is that the FCC has
undertaken to regulate this industry . . . with the result that a
certificate of conpliance has beconme a necessary and therefore
val uable license"); and Electronic Industries Ass'n v. Federa
Conmmuni cations Conmin, 554 F.2d 1109, 1115 (D.C. Cr. 1976) (an
agency "is entitled to charge for services which assist a person

granted by a |icense or |ease are not absolute. Exercise of
those underlying rights depends on continued conpliance wth
applicable |aws and regul ati ons; when such conpliance
necessitates the services of the regulatory agency, the agency
has authority to recover those costs.

14



in conplying with his statutory duties. Such services create an
i ndependent private benefit").

Al nost every court that has exam ned the question has found
that a filing requirenent in and of itself is sufficient to
satisfy the private benefit test. The only court to identify
this as a possible issue declined to address it, and went on to
find that the agency could charge a processing fee in connection
with a statutory tariff filing requirenent, because one purpose
of the requirenent was "'insuring the economc stability of the
trucking industry.'" Central & Southern Mtor Freight Tariff
Ass'n v. United States, 777 F.2d 722, 734 (D.C. Gr. 1985)
(citation omtted). The key question, according to the court,
was whet her the underlying statute was "passed in |arge neasure
for the benefit of the individuals, firms, or industry upon which
t he agency seeks to inpose a fee."

Central & Southern Mdtor Freight is out of the mainstream of
case law in this area and was not addressed on this point in
subsequent deci sions, even one decision witten by the sanme judge
inthe DC GCrcuit. Ayuda, Inc. v. Attorney General, 848 F.2d
1297 (D.C. Cr. 1988)(citing Electronic Industries as indicative
of broad sweep of cost recovery authority); Phillips Petrol eum
co. v. Federal Energy Regulatory Commin, 786 F.2d 370, 375 (10th
Gr. 19861, cert. denied 479 U S. 823 (1986) ("the term'specia
benefits' is broadly defined to include even aSS|st|ng regul at ed
entities in complying with regulatory statutes").

In Ayuda, the D.C. Circuit upheld Inmgration and
Naturalization Service filing fees for deportation order stays,
appeals to the Board of Inmgration Appeals, and notions to
reopen or reconsider decisions. Wile admtting to an initia

? The Central & Southern Mtor Freight approach of exani ning
statutory purpose is thus not controlling law in this area. Even
if it were, however, the mning and mneral |easing |aws woul d
satisfy the court's requirement because of the many benefits they
provide to industry. For exanple, the Mning Law of 1872 was
passed in order to nake the public |ands "open to exploration and
purchase" by private interests. 30 U S. C 8§ 22. Its rules were
derived in large part from rul es devel oped by mners thensel ves
with the goal of preventing |aw essness and allowing mners to
hold clains by operation of |law rather than violence. FLPVA
filing requirenments and rental/mintenance fee requirenents are
intended to rid the public lands of stale clains, substantially
for the purpose of making them available to bona fide m ners.
Leases issued under the Mneral Leasing Act and related | aws
grant | essees a nonopoly on the opportunity to develop a
particular mneral on a particular tract, to the exclusion of
ot her operators seeking simlar devel opnment opportunities.

15



hesitation at "requir[ingl payment of a fee before the agency
will reviewits own determnations," 848 F.2d at 1299, the court
concluded that prior case |law constrained it to uphold the fees
where "we are presented with specific procedural devices that
redound to the obvious, substantial, and direct benefit of
specific, identifiable individuals, individuals who have

t hemsel ves invoked those procedures.” 1d. at 1301

Even when an application is withdrawn before a |icense can
be issued, resulting in no measurable benefit to the applicant,
an agency can inpose a processing fee for work done prior to the
wi t hdr awal . New Engl and Power Co. v. United States Nucl ear
Regul atory Commin, 683 F.2d 12 (1st Gr. 1982) ("[T]he work done
is a necessary part of the process of obtaining a |icense. That
the utility subsequently withdraws its application does not
defeat the fact that it has already received a benefit by virtue
of the work already done at its request.” 1d. at 14.) BLM has
taken this approach. See 43 C.F.R § 2808.3-3(b) (applicant for
ri ght-of-way who withdraws application before grant or permt is
issued is liable for processing costs).

This case |law nmakes it clear that the term "private benefit"
is to be broadly construed. The vast majority of court opinions
that address the issue |ook no further than whether a permt or
i cense has been applied for or whether the agency action assists
an applicant in conplying with statutory or regulatory duties.

V.  ANALYSI S OF BUREAU OF LAND MANAGEMENT COST RECOVERY
CATEGORI ES

W note at the outset that the term "cost recovery" refers
to both the |evel of costs recovered for a category of
transactions and the array of categories for which the recovery
of costs is possible. The Departnental Mnual nandates cost
recovery in both senses of the term It requires (unless
prohibited or limted by statute or other authority) (1) recovery
at a level equal to the bureau or office costs, and (2) recovery
of costs for all categories of service that provide special
benefits to an identifiable recipient above and beyond those
whi ch accrue to the public at large. 346 DM 1.2 A For cost
recovery under section 304 of FLPMA, the |evel of recovery
addressed by the first part of the Departnental Manual nandate is
limted by the reasonabl eness factors. 43 U S. C. § 1734(b). See
supra Section 1I1.D. For cost recovery undertaken pursuant to
section 304, the array of categories addressed by the second part
of this mandate is limted to transactions "relating to the
public lands." 43 U S.C 8§ 1734(a).

In docunents provided to the Solicitor's Ofice for review,
BLM staff divided mineral cost recovery actions/docunments into
four categories: (1) Not Subject to Cost Recovery; (2) Deferra
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Itenms; (3) Exenptions; and (4) Itens Recommended for Cost
Recovery Fees. See Bureau of Land Managenent Energy & Mnerals
Cost Recovery Analysis (undated); BLM Infornmation Bulletin No.
95-219, dated 6/13/95 - Program Area: Cost Recovery for Mnerals
Docunent Processing (sunmarizing the Cost Recovery Analysis,
supra). The "Deferral Itens" were determned by BLM to be
"subject to cost recovery, but due to insufficient data to
prepare a cost analysis, any new fee proposal has been deferred."
Information Bulletin No. 95-219, Attachnment 3 at 3.

This section specifically addresses the itenms in the
categories "Not Subject to Cost Recovery" and "Exenptions"” in
[ight of the statutory and case authority discussed in Section
11, supra. This analysis is directed at determ ning which
agency actions are subject to cost recovery, i.e., which actions
confer a special benefit not shared by the general public on an
identifiable recipient, according to the case law interpretation
of these criteria. |In pronmulgating regulations, BLM will have to
determine its actual costs for each type of action for which it
has cost recovery authority. BLM nust then consider each of the
FLPVA reasonabl eness factors, of which actual costs is one and
the public benefit is another, in determning the final fee. The
rel ationship of actual costs to the other factors is addressed
nore specifically in subsection A infra. The weighing of the
reasonabl eness factors, culmnating in the pronul gation of
regul ations, is discussed further at Section V, infra.

This section also considers, at subsection B, infra, certain
items for which BLMis inadequately recovering costs.

A Rel ati onship of Agency's Cost to Gther Factors

This section exam nes certain specific itens for which BLM
in the past has not asserted cost recovery authority. W
conclude that in many such instances BLM does possess the
authority to recover costs. Such a conclusion does not inply
that BLM nust necessarily recover the actual cost to the agency
of those itens. Under FLPMA, the actual cost to the agency is
but one of the criteria to be considered in setting the fee. In
the course of establishing the regulatory franework for cost
recovery and determ ning individual fees, each of the
"reasonabl eness factors" mnust be considered.

BLM nmust bear in mnd that no single factor can be
considered to the exclusion of the other factors. |In Nevada
Power the Tenth G rcuit addressed this very issue: "W do not
accept the argument . . . that Interior could by purportedly
considering [one factor] elimnate other factors also required by
Congress to be considered. Such reasoning . . . conpletely negates
Congress' explicit inclusion of the other factors - a result that
Congress clearly did not intend." 711 F.2d at 926 n.| QO

17



Thus, for exanple, although BLM may not exclude an item from
consideration for cost recovery on the ground that it benefits
the public as well as the applicant, that public benefit wll be
exam ned in the process of applying the reasonabl eness factors to
determne the fee to be charged.

That BLM nust take into consideration the FLPMA section
304(b) factors before setting a final fee is inplicit in each of
the discussions in this section of cost recovery for specific
ki nds of agency acti ons.

B. | nadequate Cost Recovery

There are categories of docunent processing services where
BLM has been recovering partial costs, but for which it has the
statutory authority and the Departnental Manual mandate to
recover full costs (subject, of course, to consideration of the
FLPMA reasonabl eness factors). For exanple, we are inforned
that the current fee charged for a mneral patent application is
based only on such costs as docketing the application and any
supporting material s. It does not include recovery of the costs
of the required m neral exam nation and mneral report, which
constitute the major expenses of the application. The mnera
exam nation and report are perforned as a direct result of the
application for a patent, and provide a val uabl e special benefit
to the applicant, who cannot otherw se receive a patent. BLM
thus clearly has the authority under applicable |law to recover
its costs for mneral exam nations and reports.

W note that requiring patent applicants to bear the cost of
the required mneral examnation and resulting report in no way
inpairs the rights of any locators or clains under the Mning Law
of 1872. See FLPMA section 302, 43 U.S.C § 1732(b). The M ning
Law of 1872 requires that a patent applicant show conpliance wth
the terns of the |aw, which includes a showing of a valid
di scovery. 30 U S C 88 22, 23, 29. Regulations reflect that
BLM nust confirm such a discovery by examnation. 43 C F. R
88 3862.1-1(a), 3863.1(a). Nothing in the Mning Law of 1872
requires the United States to bear the costs of confirmng that a
valid discovery exists under that |aw

W also note that the Departnent of the Interior and Rel ated
Agenci es Appropriations Act for the Fiscal Year ending Sept. 30,
1996, Pub. L. 104-134, section 322(c), contains a provision that
"upon the request of a patent applicant, the Secretary of the
Interior shall allow the applicant to fund a qualified third-
party contractor to be selected by the Bureau of Land Managenent
to conduct a mneral examnation of the mning clains or mll
sites contained in a patent application . . . ." This |anguage was
reiterated in the appropriations act for fiscal year 1997. Pub
L. 104-208. This provision nust be read agai nst a conpani on
provision that requires BLMto prepare and inplenent a plan to
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process 90% of the outstandi ng grandfathered patent applications
within five years. It addresses the shortage of BLM resources to
neet that target of conpletion. It does not affect BLMs
authority to recover costs for BLM m neral exam nations.

Congress has specifically recognized that the Secretary may
recover costs for the processing of actions relating to the
general mning laws. In 1988 Congress provided that "al
receipts from fees established by the Secretary of the Interior
for processing of actions relating to the administration of the
General Mning Laws shall be available for program operations in
M ning Law Adm nistration by the Bureau of Land Managenent to
suppl enent funds otherwi se available, to renmain available unti
expended."” Title |I of the Departnment of the Interior and Rel ated
Agenci es Appropriations Act for the Fiscal Year ending Sept. 30,
1989, 102 Stat. 1774, 43 U S.C. § 1474.

Four years later, in 1992, Congress directed the inposition
for two years of an annual mining claimrental/holding fee for
claimants holding nore than 10 clainms. Departnent of the
Interior and Rel ated Agencies Appropriations Act for the Fisca
Year ending Sept. 30, 1993, Pub. L. 102-381. The follow ng year,
Congress authorized the fee to continue through fiscal year 1998.
Omi bus Budget Reconciliation Act of 1993, 107 Stat. 405, 30
US.C 8§ 28f. This fee was intended to "confirm the serious
intent of claim holders to develop such clains," as well as to
provi de revenue. H R ReP. No. 626, 102d Cong., 2d Sess. 14. The
fee thus serves the purpose of "ridding federal |ands of stale
mning clainms."” Kunkes v. United States , 78 F.3d 1549, 1554
(Fed. Cr. 1996), cert. denied , us. , 117 s.&. 74
(1996). It was not specifically designed to assess and recover
the costs of adm nistration.

In recent appropriations acts Congress has earmarked a
certain amount of the revenue from mning claimfees for mning
| aw program adm nistration and for the costs of adm nistering the
mning claimfee program See e.g. , Departnment of the Interior
and Rel ated Agencies Appropriations Act for the Fiscal Year
ending Sept. 30, 1997. There is, however, no indication in these
annual appropriations acts or their legislative history that the
earmark was intended to repeal or nodify the pre-existing
authority of the Secretary to engage in cost recovery for
m neral s document processing. Congress has contenplated, in
ot her words, that mning |aw program adm nistration will be
funded by the collection of both processing fees and mning claim
mai nt enance fees.

There nay be other services in addition to the mneral
patent exam nation and report for which BLM has not been
attenpting to recover full costs. Any such services should also
be analyzed in light of the framework provided in this OQpinion in
order to ascertain whether BLMin fact has the authority, and
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therefore the mandate (unless BLM seeks and is granted an
exenption pursuant to the process in the Departnmental Mnual), to
recover full costs.

C. Not Subject to Cost Recovery

Several actions described below, which are listed by BLMin
the category of "Not Subject to Cost Recovery," appear in fact to
be suitable candidates for cost recovery, subject to the
application of the reasonableness factors. As already noted, if
a service provides a "special benefit[] or privilege[] to an
identifiable non-Federal recipient above and beyond those which
accrue to the public at large,” then "Departnmental policy
requires . . . that a charge . . . be inposed." 346 DM 1.2 A

1. I nspection and Enforcement Activities, including
I nspection Reports; Production Verification;
Paynment of Assessnents; Paynent of G vil and
Crimnal Penalties; WlIlI Conpletion Record; Wl
Logs; and Witten Notice of Violation

Wth the exception of the paynment of civil and crimnal
penal ties, the agency actions |isted above appear to be
nmonitoring activities which would be enconpassed by the |anguage
in section 304(b) of FLPNA specifically authorizing the recovery
of reasonable costs for "nonitoring construction, operation,
mai nt enance, and tern1nat|on of any authorized faC|I|ty . . ." 43
UuscC 8§ 1734(b)

The case | aw does not directly address cost recovery in
connection with the inposition of civil or crimnal penalties.
W are not prepared to say it provides a special benefit to an
operator. In contrast, the possibility of a witten notice of
violation or non-conpliance is inherent in inspections and
benefits the operator by ensuring conpliance and preventing civil
and crimnal penalties or termnation of operations.

Cost recovery for routine inspections was specifically
upheld in Mssissippi Power & Light, 601 F.2d at 231. Again wth
t he exception of the paynent of civil and crimnal penalties, the
agency actions |listed appear to be of the sane nature as actions
held by the courts to be reinbursable. The benefit to the

> The term "facility" is not defined in the act. It is

easily broad enough to include the kinds of things used in

m ner al extractlon and devel opment operations. See, e.g., the
definition of "facility" in Whbster's Il New Riverside University
Di ctionary (1994) "4, Sonething created to serve a particular
function .
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| essee/operator is the ability to continue operations, which
woul d not be possible without such conpliance with applicable
statutes, regulations, |ease terns, and plans of operations or
exploration plans from which these agency actions derive. Oher
benefits may include, as in Mssissippi Power & Light, the
uncovering of hazardous conditions that undetected could

j eopardi ze the safety of the operation and create substantia
liability for nonetary danages; no doubt additional simlar
benefits can be conpiled by those specifically famliar with each
action.

BLM cites the public benefits that flow from these
agency actions as justification for excluding the actions from
cost recovery. The applicable case law clearly teaches, however,
that these public benefits are incidental to the private
benefits. Thus, BLM has authority to recover costs for these
services, and the Departnental Manual requires that a fee be
i nposed where such authority exists, unless properly exenpted.

2. Force Majeure and CGovernnent-ordered Suspensions

Force maj eure suspensions differ from governnent-

initiated suspensions on the question of whether they confer a
special benefit on the recipient. In the case of a force ngjeure
suspensi on, the |essee/operator applies to the governnent for a
suspension of |ease terns. Wiile the events giving rise to the
application are presumably beyond the control of the applicant,
the application neverthel ess requests a special benefit, nanely,
the release for a certain tine period fromthe obligation to
comply with all terns and conditions of the |ease. As such, the
cost of processing the application is subject to cost recovery.

W are not prepared to say that a governnment-initiated
suspensi on under which a | essee nust cease operations or
production necessarily confers a special benefit on the |essee.
If BLM determines that its actions are indeed beneficial to a
| essee, it would be entitled to recover its costs of processing
t he suspensi on.

3. Request for Conpetitive Lease Sal e Parcel (Coal;
Non-energy M nerals; Geothermal)?; Request for
Sale (Mneral WMaterials); and Expressions of
Interest for Conpetitive Lease Sale (G| and as)

2 Al'though the BLM Energy & Mnerals Cost Recovery Anal ysis,
Appendi x 2 at 4, places "Ceothermal" under the category
"Expressions of Interest for Conpetitive Lease Sale," we are
advi sed that the correct category is "Request for Conpetitive
Lease Sale Parcel.”
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BLM s rationale for not subjecting the above requests
and expressions of interest to cost recovery is that the
requestor receives no special benefit because the opportunity to
participate in conpetitive bidding is afforded to the public at
| arge. BLM Energy & Mnerals Cost Recovery Analysis, Appendix 2
at 3-4.

This fornul ation, however, appears to be too narrow. A
request or expression of interest apparently results in BLM
offering the nom nated parcel for |ease or sales caontract (unless
it is already under lease or otherw se unavail abl e®®). The
processing functions perforned by BLMin order to offer the
parcel actually provide special benefits to three classes of
recipients: the requestor, the bidders, and the successful
bi dder .

The special benefit to the requestor is the opportunity
to influence the selection of parcels offered for |ease sale or
sales contract. This is a benefit resulting from agency action
that is not available to those not nmaking such a request.

Entities that submt bids (a class which presunably will also

i nclude the requestor) receive the opportunity of being
considered for a lease or sales contract. This benefit is not
available to the public at large. The successful bidder receives
the opportunity to renove mnerals under a |ease or sales
contract. This benefit would not be possible w thout BLMs
processing work in preparation for offering the parcel.

W note that the requestor and the successful bidder
may or may not be the sane entity.” The requestor, the bidders,
and the ultinmately successful bidder are all identifiable
beneficiaries at the tine BLM perfornms the processing work: the
requestor is identifiable by name, and the bidders and the
ultimately successful bidder are identifiable by definition as
the entities who will submt bids and the one to whom the | ease

> W are advised that information regarding the status of

such parcels is readily available and could be easily ascertai ned
prior to the filing of an expression of interest.

** There is no guarantee that the party making the request or
expression of interest will ultimately nmake the highest bid and
be awarded the |ease or sales contract. The special benefits to
the requestor and the bidders are benefits of opportunity, not
guarant eed outcome. A requestor who is unsuccessful at w nning
the | ease has still enjoyed the benefit of having BLM offer the
particul ar parcel, as opposed to others not nmking such a
request; the bidders have enjoyed the opportunity of being
considered for the |ease or sales contract. This formulation of
special benefits appears to be within the broad paraneters of the
definition of benefits in the case |aw.
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will be awarded. See supra note 13. Al have voluntarily
requested the agency's services, either by naking the origina
request or expression of interest for |ease sale or sale, or by
participating in the process of bidding for an agency |ease or
sal es contract.

BLM will need to decide what is a fair allocation of
costs anong these three possible classes of beneficiaries. It
cannot, of course, recover double or triple costs. In applying
t he FLPMA reasonabl eness factors, BLM will especially need to
wei gh the factor of "the nonetary value of the rights or
privileges sought by the applicant” in deciding what share of the
processing costs it is reasonable to recover from each of these
beneficiari es.

4 . Bonds (except Stockraising Homestead Bonds®)

A bond, or sonme other form of financial guarantee, is a
regul atory requirenent that is a precondition to the comencenent
of operational activities. See BLM Energy & Mnerals Cost
Recovery Analysis, Appendix 2 at 6. That fact nmkes it valuable
to an applicant - without it, no operations can begin. As
al ready seen in the discussion of the applicable case |aw, where
statutory or regulatory requirenents make approval of an
application necessary for the applicant to operate, it is
considered to confer a special benefit and the costs of
processing are subject to recovery. See, e.g., Mssissippi Power
& Light, 601 F.2d at 229, 231-33. Wen a bond is reviewed in
connection with review of an application, e.g., for approval of a
| ease or of the beginning of operations, the costs of reviewng
the bond to ensure its sufficiency are recoverable as part of the
costs of processing the application.

5. M neral Qperations, including Application for
Permit to Drill, Exploration Plan, Mne Plan
Monthly Report of Operations, Notice of Conpletion
of Exploration Operations, Application for
Approval of Participating Area,?® Plan of

?® St ockrai si ng honestead bonds have been deternined by BLM

to be subject to cost recovery, but are included in the category
"Deferral Itenms." BLM Information Bulletin No. 95-219,
Attachnment 3 at 3.

*® The BLM Energy & Mnerals Cost Recovery Analysis, Appendix
2 at 8, and the BLM Information Bulletin No. 95-219, Attachnment 3
at 2 (6/13/95), listed a "Notice of Conpletion of Exploration
Qperations Participating Area." BLM staff has infornmed this
Ofice that this should read: "Notice of Conpletion of
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Oper ations, Subsequent Well Operation/ Sundry
Notice, Unit Plans of Devel opnent, Wl
Abandonnent, Final Abandonment Notice, etc.

The rationale given in the BLM Energy & Mnerals Cost
Recovery Anal ysis, Appendix 2 at 8, for not subjecting the agency
costs of processing the above docunents to cost recovery is that
inherent in the issuance of a mning lease or mning claim
recordation is the right to conduct operations. A
| essee/ operator/clai mant has, however, no right under applicable
statutes and regulations to begin or continue operations in the
absence of the authorizations |isted above.

FLPVA specifically allows recovering costs for
"monitoring construction, operation, nmaintenance, and term nation
of any authorized facility . . . ." 43 U S.C 8§ 1734(b). The
courts have also nmade it clear that agencies nmay charge fees for
processing costs related to continued operations and to permts
and |icenses subsequent to those initially required. See, e.g.,
M ssi ssi ppi Power & Light, 601 F.2d at 231: "An applicant .
must neet certain requirenents as a prerequisite to obtaining a
license; likewise a |licensee nust conply with certain statutory
and regul atory requirenents in order to maintain his |icense."

Agency approval of the above docunents allows a
| essee/operator/claimant to conduct operations and thus confers a
special benefit on the applicant. Processing of these docunents
is therefore subject to cost recovery.

Expl orati on Operations"” and "Application for Approval of
Participating Area."

" W note that Congress has addressed one aspect of the
adm ni strative costs of the onshore mneral |easing program
Section 35 of the Mneral Leasing Act, as anended, provides that
fifty percent of the Department's admnistrative costs related
to onshore mneral leasing is to be deducted before receipts from
sal es, bonuses, royalties, and rentals of the public lands will
be shared with the state wi thin whose boundaries the |eased |ands
are located. 30 U S. C. 8§ 191. (Sales, bonuses, royalties, and
rentals are conpensation to the United States for the opportunity
to devel op resources on public lands; they are not reinbursenent
for admnistrative services rendered.) Receipts retained by the
United States under this section are paid into the Treasury and
do not directly fund program operations. This section provides
no new source of recovery for admnistrative costs and nerely
ensures that states share the burden of such costs for a program
from which they benefit. The section has no bearing on fees
charged to recoup the costs of agency services.
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6. Notice: Disturbance of 5 acres or |ess

The filing of a notice under 43 CF.R § 3809.1-3
(ternmed by BLM a "Notice of Disturbance") is a regulatory
requi rement with which an operator must conply in order to
proceed with operations that disturb an area of five acres or
less. Wiile formal agency approval is not required, agency
review i s necessary to ascertain whether the proposed operations
are appropriate under such a notice. This section nandates that
notification be nmade at |east 15 days before commencing
operations, thereby allowing time for agency review

The provisions of this section benefit the operator by
"permt[ting] operations with |imted geographic disturbance to
begin after a quick review for potential resource conflicts" and
by elimnating the need for preparation of environmental
docunents, as the review does not qualify as major federal action
under NEPA. BLM Manual 3809.13. CQperators are thus provided, in
appropriate circunstances, with a sinpler alternative to the
subm ssion and approval process for a plan of operations. Filing
a notice under this section triggers agency review, which
provides a special benefit to an identifiable recipient. BLM
thus has authority to recover the agency costs of processing
noti ces under 43 C.F.R § 3809. 1-3.

This section also contenplates agency nonitoring to
ensure that operations will not cause unnecessary or undue
degradation of the land. 43 CF.R 8§ 3809.1-3(e). Such
nonitoring benefits the operator by ensuring conpliance wth
FLPMA and avoiding a notice of non-conpliance or other
enforcenent action. It is clearly subject to cost recovery. Seg
e.g., Mssissippi Power & Light, 601 F.2d at 231 (upholding
agency authority to recover costs of routine inspections); 43
US C 8§ 1734(b) (FLPMA authorization of fees for "nonitoring .
operation . . . of any authorized facility . . . .").

7 . Lease Relinquishments, Term nations, Expirations,
and Cancellations (G| and gas, Geothernal, Coa
and Non- ener gy)

Lease relinquishments are initiated by the applicant
and provide the special benefit of releasing the applicant from
terms and conditions of the |ease, including rental and royalty
paynents. BLMs recognition that all production operations nust
t hereby cease does not negate this benefit; it is precisely the
out come requested by the applicant. Costs of processing
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rel i nqui shrent appllcatlons are clearly subject to recovery under
applicable case law.?’

Unli ke relinquishments - in which the operator
specifically requests agency action - termnations,
expirations, and cancellations are initiated by the agency,
ei ther through operation of |aw (ternlnatlons and expirations) or
through agency action (cancellations®). W are not prepared to
say that a lease term nation, expiration, or cancellation
necessarily confers a special benefit on a lessee. |If BLM
determnes that its actions are indeed beneficial to a |lessee, it
woul d be entitled to recover its processing costs.

BLM nmust often, however, expend noney even after a
| ease has expired or has been term nated, cancelled, or
relinqui shed, on activities such as approving and nonitoring
recl amati on and abandonnent procedures. BLM clearly has the
authority to recover its costs for these services because
recl amati on and abandonnent obligations on the former |essee flow
out of the original agreement to abide by the terns of the |ease
and the governing regul ations.

?® Certain relinquishments are effective as of the date of

filing. See 30 U.S.C. 88 187b (oil and gas |eases) and 1009
(geothernal |eases). To ensure collection of processing fees in
t hese cases, BLM may wish to include in the regulations a

pr ovi si on that a witten relinqui shment under these sections wll
not be accepted for filing until any required filing fees have
been pai d.

? Terninations may al so be subject to reinstatenent. See,

e.g., 43 CF.R 88 3108.2-2 to 3108.2-4. BLM has correctly
etermned that fees for reinstatements are subject to cost
recovery. See Itens Recommended for Cost Recovery, BLM
Information Bulletin No. 95-219, Attachnent 3 at 10.

30 . .
Many | ease cancellations are due to a |ease having been

issued in error, in which case the cancellation occurs prior to
any production under the lease. Qther causes for cancellation
include, e.g., failure to maintain continued operation or failure
to meet the requirenent for subm ssion of a resource recovery and
protection plan (coal). 43 CF.R § 3483.2.

° see 30 U.S.C. §§ 187b (oil and gas) and 1009
(geothermal ) (Il ease relinquishment is subject to the continued
obligation of the |lessee to place all wells in condition for
suspensi on or abandonment "in accordance with the applicable
| ease ternms and regul ations”; "no such relinquishnent shal
rel ease such lessee . . . fromany liability for breach of any
obligation of the |ease, other than an obligation to drill,
accrued at the date of the relinquishment”); cf. EP Qperating
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For exanple, coal and non-energy |essees must apply for
agency apprgyal of a reclamation plan before beginning
oper at i ons. BLM has authority to recover its costs for
approval of the plan and for any nonitoring subsequently
required, including nonitoring that is required after the
relinqui shment, termnation, expiration, or cancellation of the
| ease. FLPMA section 304(b) specifically authorizes cost
recovery for "nonitoring . . . termnation of any authorized
facility." 43 US. C § 1734(b).

Ol and gas |essees nust file with the application for
permit to drill a surface use plan of operations contai ning,
inter alia, plans for reclamation of the surface and waste
di sposal plans. 43 CF.R §8 3162.3-1(f). Geothermal |essees
must file a plan of operation including nethods for waste
di sposal and neasures to protect the environnment, 43 C F. R
§ 3262.4, and a plan of utilization including the nethod of
abandonment of wutilization facilities and site restoration

procedures. 43 CF.R 8§ 3262.4-1. In addition, when ready to
abandon a well, an oil and gas or geothermal |essee nust submt
for agency approval a plan to plug and abandon the well. 43

C.F.R § 3162.3-4 (oil and gas); 43 C.F.R § 3262.5-5

Ltd. Partnership v. Placid Gl Co., 26 F.3d 563, 567 n.11 (5th
Cr. 1994)(citing wth approval federal regulations "requir[ing]
that when a | ease expires or is abandoned, the equi prment mnust be
properly cleared fromthe OCS [Quter Continental Shelf]," noting
that one concern of the underlying statute "is that the resources
of the OCS be developed in an environnentally safe manner"); 30
CFR 8 773.11(a)(regulations regarding surface coal mning and
recl amation operations permts provide that "[o]bligations
establ i shed under a permt continue until conpletion of surface
coal mining and reclamati on operations, regardl ess of whether the
aut hori zation to conduct surface coal mning operations has
expired or has been term nated, revoked, or suspended"); 58 Fed.
Reg. 45257 (Aug. 27, 1993) (preanble to M neral s Managenent

Servi ce bonding regulations for sul phur or oil and gas leasing in
Quter Continental Shelf, recognizing that certain obligations may

"accrue[] but [are] not yet due for performance,” including the
obligations "of sealing wells, renoving platfornms, and clearing
the ocean of obstructions[, which] accrue when a well is drilled

or used, a platformis installed or used, or an obstruction is
created and renmain until [abandonnent procedures] are followed."
Virtually identical language is included in the "Notice to
Lessees and Qperators of Federal Q| and Gas Leases in the Quter
Continental Shelf", NTL No. 93-2N, Cct. 6, 1993.)

% See 43 C.F.R §§ 3482.1(b) & (c) (5) (coal); 43 C.F.R

§S 3512.3-3, 3522.3-3, 3532.3-3, 3542.3-3, 3552.3-3, 3562.3-3, &
3592 (non-energy).

27



(geothermal ). Again, BLM has authority to recover its costs for
approval of the plan and for subsequent nonitoring, wthout
regard to the status of the |ease.

8. Lessee Qualification Docunents

BLM s rationale for not subjecting review of |essee
qualification docunents to cost recovery is that "recomendations
for processing fees for |ease issuance include the review of
qualification docunents . . . ." BLM Energy & Mnerals Cost
Recovery Analysis, Appendix 2 at 9. This presunably neans that
costs of this review are in fact being recovered in the
processing fees for |ease issuance. Review of these docunents
clearly qualifies for cost recovery as part of the initial |ease
application processing costs.

9. Appeal s

As noted in Section IlIl.D., supra, a 1988 D.C. Crcuit
case upheld, under the IOAA, Inmmigration and Naturalization
Service filing fees for deportation order stays, appeals to the
Board of Immigration Appeals, and notions to reopen or reconsider
deci sions. Ayuda, Inc. v. Attorney Ceneral, 848 F.2d 1297 (D.C
Cr. 1988). BLM notes that nost appeals of its decisions are
processed within the Ofice of Hearings and Appeals and that BLM
is not authorized to make fee recommendations for that Ofice.
BLM Energy & M nerals Cost Recovery Analysis, Appendix 2,
Addendum

Sonme appeal s, however, are nade first to the BLM State
Director. See, e.g., 43 CF.R § 3165.3(b). Under the reasoning
of Ayuda, BLM could recover costs for processing appeals to a BLM
State Director. It could also recover the costs of the mnina
processing that takes place in BLM offices prior to the transfer
of a case file to the Ofice of Hearings and Appeal s.

10. O her Actions

Conpensatory Royalty Assessnent/Agreenent;
Covernnent Initiated Contests

W are not prepared to say that conpensatory royalty
assessnent s/ agreenents or governnent-initiated contests confer a

¥ W are inforned that oil and gas |essee qualification is a
process of self-certification. Nevertheless, if BLM reviews self-
certification docunents, the costs of that review nmay be
recover ed.
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special benefit on a lessee or claimant. In the absence of a
speci al benefit, they would not be subject to cost recovery.

D. Exenpti ons

This category in BLM Information Bulletin No. 95-219,
Attachment 3 at 4-6, lists 17 exenption itens. Four of these
items were "determned by the Bureau to be exenpt from cost
recovery." BLM Energy & Mnerals Cost Recovery Analysis, List of
Docunent s/ Actions Determ ned By the Bureau To Be Exenpt From Cost
Recovery, unnunbered section at 1. These four, based on the
Departnental exenptions for statutory prohibitions and non-profit
activities, are addressed in subsections 1 and 2, infra.

The remaining 13 itens were the subject of an exenption
request from BLM to the Director of Financial Mnagenent, and are
addressed in subsection 3, infra.

1. Exenptions Based on Statutory Prohibitions

BLM determ ned that "Lease Exchanges - Coal" and "Lease
Exchanges - Nonenergy" should be exenpted from cost recovery due
to statutory prohibitions (exenption # in the Departnental
Manual ; see Section I11.C, supra). BLM cites the Federal Land
Exchange Facilitation Act of 1988 (FLEFA), 43 U S.C. 8§ 1716(b)-
(i), which amended FLPMA in order to facilitate and expedite | and
exchanges. Section 3(a) of FLEFA provides, at 43 U S C
8§ 1716(f) (2):

[ T] he provisions of such rules and
regul ati ons shall -

(B) with respect to costs or other
responsibilities or requirenents associated
with | and exchanges-

(i) recognize that the parties involved in
an exchange may mutually agree that one party
(or parties) will assume, w thout
conpensation, all or part of certain costs or
ot her responsibilities or requirenents
ordinarily borne by the other party or
parties; and

(ii) also permt the Secretary . . . upon
mut ual agreenent of the parties, to nake
adjustments to the relative values invol ved
in an exchange transaction in order to

conpensate a party . . . for assumng costs . . .
whi ch would ordinarily be borne by the other
party . . . .

It is not appropriate to characterize the |anguage of
the statute as a "prohibition" against recovering costs. Rather,
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the statute provides a separate franework for addressing |ease
exchange issues, including the apportionment of costs.

The Departnental Manual, as already noted, requires
that a charge be inposed for "services which provide special
benefits or privileges.” 346 DM 1.2 A (enphasis added).
Negot i abl e agreenents such as | ease exchanges are by their very
nature subject to bargaining and do not constitute "services."
They do not fall under the Departmental mandate for cost recovery
and there is thus no need to consider the exenptions to that
mandat e. Because | ease exchanges are governed by an independent
statutory framework, it is unnecessary to address themin this
Qpinion. BLM remains free, in its discretion, to recover sone
costs of processing exchanges by mutual agreenent through
adjustments to the relative values involved in the exchange
transacti on.

2. Exenptions Based on Non-Profit Activity

a. BLM al so determ ned that "License to Mne - Coal"
shoul d be exenpted from full cost recovery,® under exenption #4

in the Departnental Manual: "The recipient is engaged in a
nonprofit activity designed for the public safety, health, or
wel fare." See Section I111.C., supra.

The licenses to mne coal at issue here are governed by
section 8 of the Mneral Leasing Act of 1920, which provides:

In order to provide for the supply of
strictly local donestic needs for fuel, the
Secretary of the Interior may [by regul ation]
issue limted licenses or permts to

i ndi vidual s or associations of individuals to
prospect for, mne, and take for their use
but not for sale, coal fromthe public |ands
wi t hout payment of royalty for the coal m ned
or the land occupied .

30 U S.C. §8 208. The inplenenting regulations allow an

i ndi vidual, association of individuals, nunicipality, charitable
organi zation, or relief agency to hold a license to mne. 43

C F.R § 3440.1-2.

BLM is correct that mning under such a license nust be
a non-profit activity (thus satisfying the first prong of the

% BLMs recomrendation is: "Exenpt from cost recovery, but
retain current [$/0] fee." BLM Energy & Mnerals Cost Recovery
Anal ysis, List of Docunents/Actions Determ ned By the Bureau To
Be Exenpt From Cost Recovery, unnunbered section at 4.
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Departmental exenption). 43 CF. R 8 3440.1-3(b) ("[c]oa
extracted under a license to mne shall not be disposed of for
profit.") However, mining under a license to mne does not
necessarily fall within the second prong of the Departnenta
exenption, i.e., an "activity designed for the public safety,
health, or welfare."

BLM apparently concluded that a license to mne was
related to the public safety, health, or welfare by assum ng that
"[t]he intent and effect of the issuance of a license to mne is
to serve a public purpose in instances of denonstrated hardship."”
BLM Energy & Mnerals Cost Recovery Analysis. However, while
this may be true in certain instances (e.g., in the case of a
charitabl e organi zation or relief agency), a show ng of hardship,
or of public purpose, is not required by the statute or the
regul ati ons.

The only clear intent of the act is to ﬂprovide for the
supply of strictly local domestic needs for fuel."* |Individuals
are apparently allowed to use such coal for their persona
donestic fuel needs, w thout any denonstration that their usage
relates to the public safety, health, or welfare. It is thus not
appropriate to apply exenption #4 across-the-board to al
[icense-to-mne applicants. Unless the applicant is in fact
"engaged in a nonprofit activity designed for the public safety,
health, or welfare,” BLM has the authority to recover the costs
of processing a license to mne.

b. BLM further determned that "Free Use Pernmt -
M neral WMaterials" should be exenpted from cost recovery, also

under exenption #4 in the Departmental Manual: "The recipient is
engaged in a nonprofit activity designed for the public safety,
health, or welfare." See Section Il11.C., supra.

Free use permts are governed by section 1 of the
Materials Act of 1947, which provides:

[T]he Secretary is authorized in his
discretion to permt any Federal, State, or
Territorial agency, unit or subdivision,
including municipalities, or any association

% This section, now codified at 30 U.S.C. § 208, was part

of the original 1920 | aw.

% Wile the act grants the holder of such a license the
right to mne coal without charge, this does not nean that the
license nmust also be issued without charge. The processing of
the license application is distinct fromthe underlying right to
mne and is subject to cost recovery.
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or corporation not organized for profit, to
take and renove, wi thout charge, materials
and resources subject to this subchapter, for
use other than for commrercial or industrial
pur poses or resale.

30 U S.C § 601. The inplenenting regul ations specify that a
free use permt may be issued to a governnental entity only upon
"a satisfactory showing to the authorized officer that these
materials will be used for a public project.” 43 CF.R

§ 3621.2(a). It is not clear, however, that "public project” is
synonynous with the "public safety, health, or welfare" standard
of the Departnental exenption. Nor is it evident that every
project of "any association or corporation not organized for
profit" necessarily qualifies for the "public safety, health, or
wel fare" exenption

A statute providing that materials may be taken and
removed without charge does not automatically mean that the
permit to do so nust also be issued w thout charge. BLM has the
authority to require that applicants for free use permts nmake a
showing that their activities are "designed for the public
safety, health, or welfare" before exenpting them from cost
recovery.

3. Exenptions Based on Public Interest

BLM has recomended that 13 itens be exenpted from full
cost recovery under the rationale of "public interest."® This
is not a specific exenption in the Departnental Mnual. Rather
BLM appears to be relying on exenption #5: "The bureau or office
has sone other rational reason for exenpting the program subject
to the approval of the Ofice of Financial Managenent." 346 DM
1.2 C See Section IIlI.C, supra. In a menorandum to the BLM
Director dated Nov. 6, 1992, the Director of Financial Managenent
granted exenptions fromfull cost recovery for these 13 itens,
enphasi zing that the twelve document categories for which partial
costs were being recovered through user fees should be included

% These 13 itens are: Expl oration License - Coal

Expl orati on License - Nonenergy; Nonenergy Fringe Acreage Lease
Application; Prospecting Permt Application; Coal Lease

Modi fication; Nonenergy Lease Mdification; Defernent of
Assessnment Work - Mning Claim Adverse Claim- Mning daim
Protest - Mning daim Stockraising Homestead Bond - Locatable
Mnerals; Ol and Gas Ceophysical Exploration Pernmt (Al aska
only); GCeothermal Unit Review and Approval; and Geothernma
Successor Unit Operator. BLM Energy & Mnerals Cost Recovery
Anal ysis, List of Exenption Requests, unnunbered section at 1.
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in biennial reviews required by section 205 of the Chief
Financial O ficers Act of 1990. 31 U S. C 8§ 902(a) (8).

Al t hough BLM requested exenption of these itens based
on "public interest,"” the menorandum from the Director of
Fi nanci al Managenment showed that he al so considered other
factors:

In addition to the justifications given, the
O fice of Financial Minagenment cal cul ates .
that the estinmated annual total cost of the
13 documents identified amunts to slightly
over $300,000 . . . . The activities involved
do not constitute a material anmount and
further deliberations on the matter would
nei ther be prudent nor cost effective.

These considerations relate to exenption #2: "The increnenta
cost of collecting the charges would be an unduly |arge part of
the receipts fromthe activity." 346 DM 1.2 C

At the time it sought exenptions for these actions, BLM
may not have been aware of the applicable case law in the area of
cost recovery. As already noted, the Tenth Grcuit in Nevada
Power concluded that FLPMA mandates consideration of each of the
factors in section 304(b). 711 F.2d at 926-27 & n.1 O See
Sections 111.D. & IV-A, supra, and Section V., infra. \WWen BLM
conducts its biennial review of these exenption requests,® it
and the Ofice of Financial Mnagenent should bear in mnd that a
fee set under FLPMA cannot be based on a single reasonabl eness
factor.

V. RULEMAKI NG CPTI ONS

One of the FLPMA "reasonabl eness factors" that BLM nust
consider in promulgating cost recovery regulations is actual
costs. The first step toward determ ning a "reasonable" cost for
a service is therefore ascertaining the actual cost to BLM of
providing that type of service. The next step is to take into
consideration the actual cost along with all of the other
reasonabl eness factors in determning the final fee.

The Nevada Power court made it clear that it is not
acceptable sinply to set fees, then point to general background
statements as evidence of having considered the factors. The

¥ BLMis also required, by the terns of the Nov. 6, 1992,

menor andum from the Director of Financial Mnagenent granting the
exenptions, to recertify the exenption for Stock Raising
Honest ead Bonds five years fromthe date of that menorandum
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court rejected Interior's contention that the regul atory
preanbles at issue in that case reflected sufficient

consi deration of each of the reasonable factors. It found,
instead, that Interior had provided no evidence of having given
"the effective consideration that nust be given each of the

304(b) factors." Indeed, the court noted that there was "no
showing in the record that the factors other than actual costs
were considered at all." 711 F.2d at 926-27.

Interior had stipulated that it gave no consideration to the
"monetary value of the rights or privileges sought by the
applicant.” It justified this on the ground that the independent
review of each application that would be required would violate
t he companion factor in FLPVA of "efficiency to the governnent
processing involved." 711 F.2d at 926. The court rejected the
contention, inplicit in this argunent, that consideration of one
304(b) factor could elimnate consideration of others.

The court in Nevada Power recognized that Interior has
considerable latitude in choosing how to address the
reasonabl eness factors: "Interior may, consistently with this
opi nion, determ ne and assess the reasonable costs of processing
an individual application either by rul emaking or by case-by-case
adjudication.” 711 F.2d at 933. Wile finding it "difficult to
envi sion in what manner [several of the reasonabl eness factors]
may be cal cul ated other than by a determination in an individua
case," the court concluded that "Interior is free to do so by
what ever mneans it finds practicable. The Departnment may, if it
so chooses, use rulenmaking as far as possible to achieve this
result, bearing in mnd only that 'the problem may be so
specialized and varying in nature as to be inpossible of capture
within the boundaries of a general rule.”" 711 F.2d at 927,
guoting Securities & Exchange Commin v. Chenery Corp., 332 US.
194, 203 (1947).

As BLM constructs a regulatory framework for cost recovery
regul ations for mnerals docunent processing, it would do well to
exam ne other franmeworks in which the sane considerations have
been addressed. A prinme exanmple is the right-of-way cost
recovery regul ations pronulgated in response to Nevada Power, at
43 C.F.R Subpart 2808.

The right-of-way regulations conbine a fee schedule for
routine, predictable actions, with case-by-case determnation of
fees for conplex actions. This type of framework charts a mddle
course between, on the one hand, the enornous |abor involved if
every application were to be individually reviewed in |ight of
each of the reasonabl eness factors and, on the other hand, the
seeming inpossibility of assessing in advance conbinations of

34



indiviggal circunstances w th reasonabl eness factors in a conpl ex
case.

Ri ght - of -way applications are divided into five categories,
dependi ng on how nmuch of the data necessary to conply wth NEPA
and other statutes are readily available and how nany field
exam nations, if any, are required. 43 CF.R § 2808.2-1. The
first four categories are assigned specific fees ranging from
$125 to $925; the fee for the fjfth, nost conplex category -
Category V - is "as required."* 43 C.F.R § 2808.3-1(a). In
determning fees for applications falling into Category V, the
aut hori zed officer nmust give consideration to the section 304(b)
factors on a case-by-case basis.™ 43 C.F.R § 2808.3-1(e). An
applicant under Category V may al so request that the State
Director reduce or waive reinbursable costs. 43 CF. R
88 2808.3-1(c)(2) & 2808.5. The State Director nay base this
case-by-case determ nation on any of ten factors listed in the
regulations. 43 C F.R § 2808.5(b)

BLM nmay be creative in structuring its regulatory franework,
so long as it articulat%§ how each of the reasonabl eness factors
was taken into account. For exanple, BLM could consider

% The Nevada Power court was particularly skeptica

regarding the possibility of assessing in a general rule "'the
nonetary value of the rights or privileges sought', the 'portion
of the cost incurred for the benefit of the general public
interest rather than for the exclusive benefit of the applicant,’
or '"the public service provided.'" 711 F.2d at 927.
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The right-of-way regul ati ons provide that the authorized
officer may periodically estimate the costs to be incurred by the
United States in processing or nmonitoring, and the applicant nust
nmake advance paynments based on those estimates. 43 C F. R

8 2808.3-2(a). Excess paynents are adjusted, and actual costs
may be re-estinmated if necessary. 43 C. F.R 88 2808.3-2(b) and
(c). Mnerals docunent processing regulations presunmably should
include simlar advance paynent provisions.

1 The factors as they relate to right-of-way cost recovery
are defined at 43 CF.R 8 2800.0-5. BLM nay wish to use parts
of these definitions as it defines the factors in the context of
m neral s managenent cost recovery.

* "The touchstone of the Secretary's deternination is
reasonabl eness, and the Secretary is thus vested with
considerabl e discretion in performng the weighing nmandated by
section 304(b), whether by rulenaking or adjudication. However,
. the Secretary nust provide a reasonably articulate record
showi ng the bases of the determination...." Nevada Power, 711
F.2d at 927-28.
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devel opi ng gui del i nes regarding how much wei ght should be
accorded each of the reasonabl eness factors in individua
determnations.” A factor such as "the nonetary value of the
rights or privileges sought by the applicant” could, when that
value is greater than BLM s processing costs, be weighed as an
enhancing factor, offsetting a dimnution due to another factor
such as "the public service provided.”" BLM might thus in
appropriate cases recover all of its processing costs™ after
weighing the factors.” Rules could also be devel oped regarding
actions which may at first appear to be routine, but have unusual
costs that appear at a later stage.*® BLM could decide in

certain instances to structure a rule so that a new fee is phased
in over a period of time, if it finds this arrangenment to be

i ndicated by the existence of "other factors relevant to

determ ning the reasonabl eness of the costs,” 43 U S.C

8 1734(b). Such a phase-in would need to be supportable by BLMs
determ nation that a particular group needs a period of
adjustment. A phase-in is nore defensible where fees would be
sharply increased over current |evels. BLM would, of course,

need to articulate the reasoning behind such a deci sion.

A final consideration is that fees specifically set out in
regul ations with no provision for adjustnent nmust renmain at those
| evel s, regardl ess of how obsolete, until new regul ations are
pronul gated. We strongly recomend that BLM include a provision
in its regulations mandating periodic adjustment of regulatory
fees by reference to a price index, such as the Consuner Price

“ Cf. 30 CF.R Part 845 (regulatory schenme for assessing
civil penalties related to surface coal mning and reclamation
operations, in which points are assigned to a nunber of factors,
and penalties are calculated according to total nunber of
poi nt s) .

* See National Cable Television Ass'n v. F.C.C., 554 F.2d
1094, 1106 (D.C. Cr. 1976) (an agency cannot set a fee greater
than "a reasonabl e approximation of the attributable costs .
expended to benefit the recipient").

* The court in Nevada Power noted that: "W do not inply

that Interior may never require an applicant to bear all of the
costs of processing an application. W enphasize that before
assessing any costs, Interior nust give thorough consideration to
the 304(b) factors." 711 F.2d at 925 n.6.
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The right-of-way regul ati ons address one aspect of this
probl em by providing that during processing, the authorized

of ficer may change a category determ nation and place an
application in Category V at any tine that it is determ ned that
the application requires the preparation of an environnental

i mpact statenent. 43 C F.R § 2808.2-2(b).
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Index. In this way, fees can be increased so as not to |osg
ground to inflation, without the need for a new rul emaki ng.

BLM has considerable flexibility in designing a regulatory
framework, but the case |aw nakes clear that it nust ensure that
genui ne consideration is given to each of the FLPVA
reasonabl eness factors. The factors nust be applied as
objectively and systematically as reasonably possible so that
simlarly situated applicants are treated in a simlar fashion.
It is incunbent on BLMto preserve the record of its
consideration of the factors so that this Ofice or the courts
may review the rationale to ensure the cost recovery fees are
legally justified.

Vi.  CONCLUSI ON

BLM has 'authority under applicable statutory and case law to
recover costs of mnerals docunment processing for a greater
nunber of categories than it has proposed. Because it has this
authority and because the Departmental Mnual and OVB policy
require that costs be recovered where possible, BLM should take
steps to initiate cost recovery for such itens, or obtain
necessary exenptions pursuant to the Departnental Manual

This Opinion was prepared with the substantial assistance of
Bar bara Fugate and Sharon All ender of/£Ne Branch :ifgg%hore
Mnerals, Division of Mneral Resourc N Ve
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| concur:

retary of the Intefior

*" See 60 Fed. Reg. 57071 (Nov. 13, 1995) (to be codified at
43 CF.R 8§ 2803.1-2(d) (2)(i)) (BLMright-of-way rental schedul es
to be adjusted annually based on Consuner Price Index for Al
Urban Consuners (CPI-U)); 60 Fed. Reg. 41034 (Aug. 11, 1995)
(proposed regul atory amendnents of M nerals Managenment Service to
increase filing fees for processing Quter Continental Shelf
ri ght-of-way applications, etc., and index those fees to CPI-U).
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