United States Department of the Interior
CFFICE OF THE SOLIOI TQR

Menor andum

To: Secretary

From John D. Leshy
Solicitor

Subject: Secretary's Authority for Creating the Nationa
Bi ol ogi cal Survey

| understand that questions continue to arise about your authority
to establish the National Biological Survey. As you are aware, we
reviewed this question in detail prior to the issuance of
Secretary's Order No. 3165 and advised that you had the authority
to proceed with the National Biological Survey. This nemorandumis
I ntended to set out in witing our views on the subject. As
di scussed bel ow, we conclude that:

1) The Secretary has broad authority to reorgani ze the
partment's functions anong its bureaus and offices,

because Reorgani zation Plan No. 3 of 1950 transferred to
the Secretary all functions of all other officers of the
Departnent and all agencies and enployees of the
Departnent and then authorized the Secretary to del egate
his functions to any other officer, agency, or enployee
of the Department.

(2) Existing statutes authorize the Secretary to
undertake the functions that were transferred to the
Nat i onal Bi ol ogi cal Survey.

(3) In view of the Secretary's broad reorganization
authority, and his authority to conduct the functions now
with the National Biological Survey, the establishnent of
the National Biological Survey constituted a proper
exerci se of the Secretary's authority.

The Secretary's Reorgani zation Authority

The Secretary's authority to reorgani ze the bureaus and offices of
the Departnment of the Interior stens principally from
Reorgani zation Plan No. 3 of 1950, 64 Stat. 1262 ("Reorganization



Plan No. 3").I Section I (a) of the Reorganization Plan provides:

[T]here are hereby transferred to the Secretary of the
Interior all functions of all other officers of the
Departnent of the Interior and all functions of all
agenci es and enpl oyees of such Department.

5 U.S.C App. § 1(a).? Section 2 provides:

The Secretary of the Interior may fromtine to tine nake
such provisions as he shall deem appropriate authorizing
the performance by any other officer or by any agency or
enpl oyee of the Department of the Interior of "any
function of the Secretary, including any function
transferred to the Secretary by the provisions of this
reorgani zation plan.

Reorgani zation Plan No. 3 was one of several such plans transmtted
to Congress as a result of the report of the Conm ssion on the
Organi zation of the Executive Branch (“the Hoover Comm ssion”).
The bipartisan Hoover Conm ssion was established in 1947 by Chapter
207, Public Law No. 162, 80th Congress. |ts nmenbers were appoi nted
by the President, the President pro tenpore of the Senate, and the
Speaker of the House of Representafives. Herbert Hoover served as
t he chairman of the Conm ssion and Dean Acheson as the vice-
chairman.  The purposes of the Conm ssion included:

[ The pronotion of] econony, efficiency, and inprove
service in the transaction of public business . . . by--

(1) limting expenditures to the |owest anount consistent
with the efficient performance of essential services,
activities, and functions;

(2) elimnating duplication and overlapping of services,
activities, and functions:

! The authority of the Secretary to establish bureaus or

of fices for the purpose of carrying out any function vested in the
Secretary by lawis not limted to Reorganization Plan No. 3. For
exanple, 5 U S.C. § 301 provides that the Secretary “may prescribe
regul ations for the governnment of his departnent . . . [and] the
performance of its business.” Reorganization Plan No. 3 obviates
the need to address any alternative source of the Secretary's
aut hority.

> This section, by its terns, did not apply to functions
vested in hearing examners by the Admnistrative Procedure Act, or
in the then existing Virgin Islands Corporation. 5 .U S.C App

§ 1(b).



(3) consolidating services, activities, and functions of
a simlarnature;

(4) abolishing services, activities, and functions not
necessary to the efficient conduct of governnent; and

(5) defining and limting executive functions, services,
and activities.

Section 1, Chapter 207, Pub. L. No. 162, 80th Congress. The Hoover

Comm ssion was authorized to investigate all executive branch

operations to determ ne what changes could be nmade to acconEIish

&és purposes, and to report- its findings to the Eighty-First
ngress.

On January 13, 1949, the Hoover Commission wote to Congress and
recommended that Congress give the President authorit¥ to
rﬁorganlze the Executive Branch. The Comm ssion specifically found
that:

The United States is paying heavily for a lack of order
and lack of clear lines of authority and responsibility,
and a lack of effective organization in the executive
branch. . . .[Great inprovenents can be nmade in the
effectiveness with which the Governnent can serve the
people if ;f Its organization and admnistration is
over haul ed.

The, on February 5, 1949, the Comm ssion submtted to Congress its
report on the General Managenent of the Executive Branch ("GV
Report'"). In that report, the Comm ssion |isted eight conditions
then existing in the Executive Branch that were undermning the
effective operations of the Federal Governnent. The Conmi ssi on
noted: "Many of the statutes and regulations that control the
administrative practices and procedures of the Governnent are
unduly detailed and rigid." GM Report at 5. The Conm ssion
further stated:

It is inpossible to secure efficiency of admnistration
unless administrators have enough authority and
-discretion to seize opportunities for econom cal and
effective operation. Present |aws and regul ati ons
establish patterns so detailed and rigid that departnent
heads are granted al nost no operational discretion or
flexibility necessary to give real efforts to the purpose
of the Congress.

I nstead of being unified organizations, nmany departnents

® This letter is set out inits entirety in the Hoover

Comm ssion's first report to Congress, dated February 5, 1949.
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and agencies are but |oose federations of bureaus and
subdi vi sions, each jealously defending its own
jurisdiction. Departnment heads will not be able
effectively to aid the President in the coordination of
adm ni stration unless reorgani zati ons produce unity and
integration in fact as well as in appearance.

GM Report at 5-6.

The Commi ssion offered specific recommendations to Congress on how
to inprove the nanagenent operations of the Executive Branch. The
20t h recomendati on was

that the department head should be given authority to
determ ne the organization within his departnent. He
shoul d be given authority to assign funds appropriated by
t he Congress for a given purpose to that agency in his
depart nent which he believes can best effect the will of
Congr ess.

GMReport at 41.

On March 13, 1950, President Truman sent twenty-one reorganization
pl ans to Congress. President Truman's ?eneral message transmtting
the plans stated departnment heads woul d, anong ot her things, "be
enabl ed to effect appropriate internal adjustnents as may be
necessary within their departnents to permt the nost effective
organi zation of departnental resources and bring about continuous
i mprovenent in operations.” Reorganization Plan No. 3 of 1950
dealt exclusively with the Department of the Interior. The Senate
Committee on Expenditures in the Executlﬂe Departnents reported
favorably on Reorganization Plan No. 3." The Comm ttee Report
noted that the Reorganization Plan reflected four recommendations

* The process for Congressional consideration of a

reorgani zation plan was governed by the Reorganization Act of 1949.
Under that Act, if one of the Houses of Congress objected to a
reorgani zation plan, it was not approved. If either House of
Congress did not disapprove a reorganization plan within 60 days of
conti nuous session, the plan was effective. Thus, the Senate
Conmittee was not required to report favorably on Reorganization
Plan No. 3 under the terns of the Reorganization Act of 1949.

The Suprene Court's decision striking down |egislative vetoes,
Ilmmgration and Naturalization Service v. Chadha, 462 U S. 919
(1983), called into question the validity of actions taken pursuant
to nunerous statutes including the Reorganization Act of 1949.
Congress responded by ratifying and affirnmng as |aw each
reorgani zation plan that was enacted prior to Cctober 19, 1984,
whi ch included Reorganization Act No. 3. Pub.” L. No. 98-532,
98 Stat. 2705.
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in the Hoover Conm ssion Report, including the 20th recomendati on
set out above. The Commttee also found that the Reorganization
Plan centralized the authority in the Secretary of the Interior
over his department. Finally, the Conmmttee recognized that the
plan would vest in the Secretary of the Interior "[clonete
authority over all of [its] operatipg units, except as to the
Virgin Islands Corporation . . .."~ Senate Report 1545, 81st
Congress (enphasis added).

In 1955, the Acting Solicitor of the Departnent rendered an opinion
on the Secretary's authority under Reorganization Plan No. 3 to
establish the position of "associate" or "deputy" director of the

Fish and Wldlife Service. Reorganization Plan No. Il of 1940 had
consol i dated the Bureau of Fisheries and the Bureau of Biologica
Survey into one agency to be known as the Fish and Wldlife

Services. The plan also had provided that the functions of the
consol i dated agency were to be adm nistered under the direction and
supervi sion of the Secretary of the Interior by a Director and not
nore than two Assistant Directors. 62 |.D. 65. The Acting
Solicitor concluded that Reorganization Plan No. 3 renoved any
limtations that the earlier plan inposed on the structure of the
organi zation through which functions relating to fish and wildlife
were to be perfornmed, and advised the Secretary that he was
aut hori zed by Reorganization Plan No. 3 to establish the position
of "associate" or "deputy" director. Id.

Because of concerns over whether the Conptroller General would

object to the paynent of salary to an "associate" or "deputy"
director, the Department requested the Conptroller Ceneral's views.
The Conptroller General agreed with the Acting Solicitor's opinion,
stating, among other things: "The effect of a reorganization plan
whi ch has not been rejected by Congress in the manner prescribed by
section 6 of the Reorganization Act of 1949, 63 Stat. 205, is
tantanount to that of a statute. It has the force and effect of
law. " 34 Conp. Gen. 410, 411.

In short, the effect of Reorganization Plan No. 3 was to w pe out
a patchwork of statutory del egations running to subordinate
officers and bureaus and to vest all authority in the Secretary,

including the authority to redel egate functions. Congress has
confirmed and carried forward this aefroach, because the usua

pattern in the many new statutory del egations given to the
Department since 1950 has been, as in Reorganization Plan No. 3, to
vest authority in the Secretary, rather than in subordinate

> Qperating units specifically cited in the Senate Report

and still within the Department of the Interior are: the Bureau of

Recl amation, the Bureau of Indian Affairs, the Ceol ogical Survey,
the Bureau of Mnes, Government in the Territories, National Park
Service, Fish and WIldlife Service, Bureau of Land Managenent and
Ofice of the Secretary.



of ficals.® Accordingly, nost authority now exercised by bureaus

and offices of the Department has been delegated to them by the
Secretary.

Under his broad reorgani zation authority, the Secretary may, if he
chooses, withdraw these del egations and reassign the authority
el sewhere. Over the years, the Secretary frequently has used the
authority of Reorganization Plan No.3 to effect organizationa
changes in the Departnent. Attached as Appendix Als a list of
sone of the instances in which this authority has been exercised.

The National Bioloaical Survey

The creation of the National Biological Survey is in accord with
the Secretary's authority described above. In essence, the
Secretary (a? wi t hdrew from some bureaus functions being perforned
by their enployees and (b) redel egated those sane functions to the
Nati onal Biological Survey and its enpl oyees. Mst of those
transferred functions cane fromthe U S Fish and Wldlife Service,
with sonme fromthe National Park Service, the Bureau of Land
Managenent, the Mneral s Managenent Service, the Ofice of Surface
M ning Reclamation and Enforcenent, the U S. GCeol ogical Survey, and
the Bureau of Reclamation. For each bureau from which functions
wer e trans%erred, the authority for those functions rests with the
Secretary.” The Secretary nerely revoked the del egation of those

® See, e.g., 16 U . S. C. § 1533 (Endangered Species Act):
43 U.S.C § 1511; (Colorado River Basin Project); 43 U S.C. § 1334
gcgter Continental Shelf Lands): and 50 U S.C. 8 167a (The Helium
ct).
T aur interpretation of Reorgani zation Plan No. 3 i s not
unique in the Federal CGovernment. QO her departnments for whom the
President submtted reorganization plans in 1950 have continued to
exercise this organi zational authority over the ensuing years. For
exanple, in 1991, by Departnment O ganization Order 10-14, the
Secretary of Commerce used his authoritg under Reorgani zation Pl an
No. 5 of 1950, to vest in himself the functions of the Patent and
Trademark O fice specified in title 35 of the United States Code.
® For exanple, the Fish and Widlife Act of 1956 authorizes
the Secretary to conduct investigations, prepare and dissem nate
i nformation, and nmake periodic reports to the public, to the
President, and to Congress with respect to the availability and
abundance and the bi ol ogi cal requirenents of the fish and wildlife
resources. 16 U S.C § 742 (a?(2). The Secretary also is
aut horized by the Fish and WIldlife Coordination Act to nake
surveys and investigations of the wildlife of the public domain
16 U.S.C. 8§ 661#2), and by the Mgratory Bird Treaty Act to collect
and publish userul information as to the preservation of mgrator
birds, 16 U S.C. § 701. See also 16 U S.C. 88 18g (National Par
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functions to the above-nentioned bureaus, and redel egated them to
the National Biological Survey.

Concl usi on

Reorgani zation Plan No. 3 vests broad authority in the Secretary to
organi ze and reorgani ze the Departnent of the Interior "as he deens
appropriate.” 5 U S.C. App. 8§ 2. The creation of the National
Bi ol ogi cal Survey was a proper exercise of that authority.

The following attorneys worked on this opinion: Wlim A Lew s,
Associate Solicitor for the Division of General Law Tinothy S
Elliott, Deputy Associate Solicitor for the D vision of General
Law. Robert H Mdll, Assistant Solicitor, Branch of Admnistrative
Law and General Legal Services; and Debra Hecox, Alan Palisoul
M chael L. Connor, John R Payne{ staff attorneys.

John D. Leshy
Solicitor

/W
| concur: /:;E§;;::> Date: May 4, 1994

Secretary of the Interior

Service volunteer authority), 4601-1 (Qutdoor Recreation Progran,
742c(a) (authority for loans for commercial fishing); 30 US.C 8§
181 (authority for mneral |eases and prospecting £ern1ts); 43
US C 88 373 (Reclamation Act, 1737 (Federal Land Policy and
Managenent Act). Functions transferred fromthe Ofice of Surface
M ning Reclamation and Enforcenment and the U S. Ceol ogi cal Survey
al so are functions that by law are vested in the Secretary. The
function transferred fromthe Ofice of Surface M ning Recl amation
and Enforcenent involved mne contam nants research under the Fish
and Wldlife Act of 1956 and the Fish and WIldlife Coordination
Act. In addition, prior to the establishnment of the National
Bi ol ogi cal Survey, the U S. Fish and WIldlife Service, pursuant to
the Fish and Wildlife Act of 1956 and the Fish and Wldlife
Coordination Act, was performng on a reinbursable basis biologica

services for the U S. Geological Survey's National Water Quality
Assessnent Program Those functions were transferred to the
Nat i onal Bi ol ogical Survey, which continues to performthose
functions for U 'S. Ceological Survey on a reinbursable basis. By
contrast, authority for a National Wetlands Inventory authorized b

Pub. Law 99-645 was not transferred to the National Biologica

Survey. This post-1950 statute requires that the Inventory be
carried out through the U S. Fish and Wldlife Service. 16 U S. C

8 3931. The Inventory thus could only be transferred to another
conponent of the Departnent of the Interior by statute.



Appendi x A

EXAMPLES OF THE SECRETARY'S EXERCI SE OF AUTHORI TY UNDER
REORGANI ZATI ON PLAN NO. 3 OF 1950

Secretary's Order No. 2577 of July 28, 1950, established the

Ofice of Territories under the admnistration of a Director,

and transferred to that office the powers, functions, and

responsibilities theretofore vested in the D vision of

Ber_ritories and Island Possessions and in the Director of that
vi sion.

Secretary's Order No. 2596 of Novenber 3, 1950, provided that
the Solicitor may exercise all the authority of the Secretary
respecting the legal work, the attorney positions, and the
attorney personnel of the Department and its several agencies.

Secretary's Oder No. 2598 of November 24, 1950, created the
Division of International Activities and assigned to it
certain functions and responsibilities.

On April 2, 1962, by Departnental Mnual Rel ease, the
Secretary established the Bureau of Qutdoor Recreation and
assigned to it the functions vested in himby the Act of June
23, 1936 (16 U.S.C. § 17k-n), which formerly were exercised by
the National Park Service.

On April 8, 1970, by Departnental Mnual Rel ease, the
Secretary established the Ofice of Hearings and Appeal s and
transferred to it some functions fornerly performed in the
(Bureau of Land Managerment and the Ofice of the Solicitor.

On May 4, 1971, by Departmental Manual Release, the Secretary
created the Office of Legislation and transferred to it the
fulnctions of the Division of Legislation in the Ofice of the
Solicitor.

Secretary's Order No. 2953 of January 7, 1973, established the
Mning Enforcement and Safety Adm nistration and transferred
to it functions of the Bureau of Mnes. Effective March 9,
1978, and nenorialized by Departnental Mnual Rel ease, the
functions of the Mning Enforcement and Safety Adm nistration
were transferred to the Department of Labor in accordance wth
Public law 95-164.

Secretary's Order No. 3017 of January 25, 1978, established
the Heritage Conservation and Recreation Service and assigned

*

Del egations are sonetinmes nmade by changes, directed by

the Secretary, in the Departnental Manual, and sonetines by
Secretary's Order. Both are equally binding.



10.

11.

12.

13.

14.

15.

16.

to it nearly all of the functions of the Bureau of Qutdoor
Recreation, the functions of the Ofice of Archeol ogy and
H storic Preservation, and three functions which fornerly were
exercised by the National Park Service. This was followed b
Secretary's Oder No. 3060 of February 19, 1981, whic
abol i shed the Heritage Conservation and Recreation Service and
transferred its functions to the National Park Service.

Secretary's Order No. 3062 of March 23, 1981, transferred the
ethics functions fromthe Ofice of Inspector General to the
Assi stant Secretary--Policy, Budget and Adm nistration.

Secretary's Order No. 3071 of January 19, 1982, established
the Mnerals Managenent Service and transferred to it
functions fromthe Geol ogical Survey and the Bureau of Land
Managenent .

Secretary's O der No. 3073 of February 1, 1982, transferred
the Mneral Institutes Programfromthe Office of Surface
Mning Reclanmation and Enforcenment to the Bureau of M nes.

Secretary's Order No. 3074 of Februar?/ 1, 1982, transferred
the M ned Lands Denonstration and Reclamation Projects from
the Bureau of Mnes to the Ofice of Surface M ning
Recl amati on and Enforcenent.

Secretary's Order No. 3084 of August 25, 1982, term nated the
O fice of Wter Research and Technol ogy and transferred its
functions to the Bureau of Reclanmation, Geological Survey, and
the O fice of Water Policy.

Secretary's Order No. 3096 of Cctober 19, 1983, abolished the
Ofice of Water Policy and transferred its functions to the
Ofice of Policy Analysis and the Ceol ogical Survey.

Secretary's Order No. 3099 of Decenber 22, 1983, realigned the
assi stant secretariats for Water and Science and Land and
M neral s Managenent.

Secretary's Order No. 3173 of Septenber 29, 1993, established
the National Biological Survey and transferred to it functions
fromthe U S Fish and Wldlife Service, the National Park
Service, the Bureau of Land Mnagenent, the Mnerals
Managenent Service, the Ofice of Surface Mning Reclamation
and Enforcement, the U S. Ceological Survey, and the Bureau of
Recl amat i on.



