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PREFACE

This volume of Decisions of the Department of the Interior covers
the period from January 1 to December 81, 19694, 1t includes the most
important administrative decisions and legal opinions that were ren-
dered by officials of the Department during this period.

The Honorable Bruce Babhbitt served as Secrefary of the Interior; Ms,
Bonnie Cohen, Ms. Ada Deer, Ms, Elzabeth Ann Rieke, and Messts,
Bob Armstrong, George T, Prampton, and Leslie M, Turner, as Assistant
Secretaries of the Interior; Mr. John D. Leshy served as Solicitor; and
Mr, Paul Smyth served as Director, Office of Hearings and Appeals.

This volume will be cited within the Department of the Interior as
“1011.D.”
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23 L.D. 230; overruled, 31 1.1D. 385,

COalifarnia, State of, 15 LJIY 10: overruled,
23 L.D. 423,

California, State of, 10 L.D. B85 vacated,
2R 1.D). 5T.

California, State of, 22 L.B. 428; overmuled,
32L.D. 34,

California, State of, 32 LD, 346; vacated,
50 LD. 628 {Bee 87 LI 49%; 46 L.D.
396},

California, State of 44 LI, 118; 44 L.
488; overruled, 48 L.1D. 87,

. California, State of v. Moceettini, 18 L.I.
35%; everruled, 31 L.D. 335.

Calz{ornm, State of p. Pierce, 8 C.L.O. 118
modified, 2 L.1). 854,

California v. Smith, § LI 543; overruled
s faras bn confliet, 18 1.0 343,

Califormia Energy Co., 63 IBLA 15%9; rev'd,
85 IBLA 254, 62 1.D. 125,

California Wilderness Coalition, 101 IBLA
18; vacaied in part, (On Recon.), 166 IBLA
-188.

Call v. Swain, 3 LD. 40; everruled, 15 LI
373

Cameron Lode, 13 L.D. 389; sverraled so far
as in conflet, 25 LD, G18.

Camplan ». Northern Pacific B.R., 28 LD,
118 overruled so fay as in conflict, 29 LI
350,

Carpenter, Keith P., 112 IBLA 101 (1985
modified, {On Recon.), 113 IBLA 27
(19965,

Case v, Chureh, 17 LD. 878; overruled, 26
L.I3 453,

Case v. Kupferschmids, 3¢ LD, § evertuled
80 far as in conflict, 47 L.1D. 408

Castello v. Bonnte, 20 L.D. 311 overruled,
22 L.1).174.

Cate v. Nerthern Pacific Ry., 41 LD. 318;
everraled ac far as in conflick, 43 L.1D. 60,

Cawood v, Dramas, 22 LD, 585 vacated, 25
1.D. 526,

Centerville Mining & MiHing Co,, 32 LD\
80; no longer controlling, 48 L. 17.

Central Pacific R.E., 29 L.D. 539; modified,
48 L., 58.

Central Paeific R.R. v. Orr, 2 L.D. 525 over-
ruled, 11 L. 445

Chapman v. Willamette Valley & Cascade
Mountain Wagsn Hoad Co., 15 LD, 83
everriied, 20 L.1D. 259,

Chappell v. Clatk, 27 LI 334; modified, 87
LI 532

Chicago Placer Mining Claim, 34 LI 5;
overruled, 42 L.1). 453,

Childress v. Swith, 15 L. 8% osverruled,
26 1.1, 453.

Chorney, dean, 108 I1BLA 43 (3989); va-
cated, (On Reconl), 169 IBLA 88 (1989)

Christofferson, Peter, 3 1.1 328; modified,
8 I.D. 284,

Clafiin ». Thompson, 28 1.1 279 averruled,
29 LI, 683,

Claney v. Ragland, 38 L.I). 550 (See 43 L.D.
485}

Clazk, Yuln 8., A-22852 (Feb. 20, 1841}
overruled so far as in conflich, 50 T1. 2568,

Clarke, C.W, 32 L.DD). 233; avervuled so far
as in conflict, 51 L. B1.

Chine v. Urban, 24 L.1). 96; overruled, 46
1D 482,

Clipper Mining Co., 22 L.ID. 527; no longer
followed in part, 67 LI, 417,

Clinpger Mining Co. v. Eli Mining & Land
Co.,, 33 L.D. 660; no longer followed in
part, 67 1D 417,

Cochran v. Dwyer, 2 L.I). 478 {See 39 LI,
1625

Coffin, Edgar A, LD, 245- overmaled so
faraain c&mﬁmt H2 L1, 153,

Coffin, Mary E., 34 L. §84; overraled as
far as in conflict, BI LD, 51,

Cohen, Ben, 21 IBLA 330; as modified, (On
Judicial Remand), 103 IBLA 816. _

Colorada, State of, T 1.1 450; overruled, 9
LD, 408,

Colorado-Ute Electric Ass'n, Inc, 83 IBLA
358; overrnled, Southk Central Telephone
Ass'n, Ine., 98 IBLA 275,

Computation of Royalty Under See. 15, 1
1.1, 288; overruled, 84 1.1, 54.

Coneerned Citizens for Reaponsible Mining,
124 IBLA 191 (1892) vacaied, 131 IBLA
257 (1894).

Condiet, W.C.,, A-23366 une 24, 18424
overruled so far as in conflict, 58 1., 258,

Conger (Ford), Francis Ingeborg, 13 IBIA
206; modified, (On Review), 13 IBIA 381,
82 LD, 834,

Conoeo, Tne, 90 IBLA 388; overruled, Cel-
sius Energy Co., 99 IBLA 53, 94 1.1, 594,

Conoeo, Ine., 102 IBLA 230 (1983); vacated

in part, {On Recon), 113 IBLA 243 (1000},

Continental Ol Co., 88 LI 186; overruled

i pertinent pard, 87 LI, 293,
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Continental 0il Co, 74 LD, 229; distin.
guished, 87 1D, 616.

Clook Inlet Region, Ine, 90 IBLA 135, 92
LD. 820; overruled in part, {On Becon,
100 1814 50, 34 1D, 422,

Covk, Thomas (., 10 L.D. 324 {See 39 LD.
152;.

Cooke w Villa, FF L.D. 210; vacated, 19 L.D.
442,

Cooper, John W., 15 LB, 285, overruled, 25
LDb. 113,

Copper Bullion & Morning Star Lode Min-
ing Clalras, 35 1.B. 27; distinguished in-
sofar as it applies to er porle cases, 39
LD, 574,

Copper Glance Lode, 28 L1, 542 modified
a0 far as in confliet, D5 1D, 348,

Corlis v. Northern Pacific R.R., 23 L.D. 285;
vacated, 26 1.1, 652,

Cornell v, Chilton, § LD, 163, overruled, 6
LD 483.

Cowles v, Huff, 24 L.D. 81; modified, 28 £.1D.
515,

Cox, Allen H., 30 L.D. 90, vacated, 31 L.D.
1i4.

Crowaton ». Beal, 5 L1 213; overrzled, 18
1.D. 586,

Culligan v Minnesota, 34 L. 28; modified,
34 1.D. 153,

Cummings, Kenneth F,, 62 IBLA 208; over-
ruled $o extent insonsistent, 88 IBLA 135,
42 1.b. 153. .

Cunningham, John, 32 LD, 207; modified,
32 1.D. 456, :

Bailey Clay Produets Co, 48 L.D. 429; over-
ruled so far as in confiiet, 50 LD, 856,

Bakota Central R.E. v. Downey, 8 L.D. 115
medified, 20 L., 131.

Davidaon, Heobert A., 13 IBLA 368; over-
muled £o extent inconsistent, 49 IBLA 278,
87 1.D. 359,

Davis, EW,, A.29889 (Mar. 25, 1964} ne
longer followed in part, B0 LD, 698

Davis, Heirs of, 46 LD, 573; overruled, 48
1.5 116,

Debord, Wayne E, 50 IBLA 216, 87 LD.
485; modified b4 IBLA 81.

LDegnan, June 1, 108 IBLA 232 (1983

reed, {On Reconl), 111 TRLA 360 {1989}

Deleng v. Clarke, 41 L.B. 278; modified so
far as in conflicf, 45 L.D. 54,

Dempsey, Charles H., 42 1.0, 215; modified,
43 1.1 8.

Dennison & Willits, 11 CL.0. 281; over-
ruled se far as in comfliet, 26 L.D. 122

Deseret Irrigation Co, ». Bevier River Land
& Water Co., 40 1.D. 483; overruled, 51
LD 3%

Devoe, Lizzie A, § L.D. 4; modified, 5 LD.
480,

Bierks, Herbert, 36 1.D. 387; ecverruled,
Thomas . Guigham (Mar. 11, 1968},

Dizon ». Bry Gulch Irrigation Co., 45 LD.
4y averruled, 51 LD, 27.

Douglas & Other Lodes, 34 LD, 556; modi-
fied, 43L.D. 128,

Dowman 1. Moss, 19 LI, 526; overrulad, 25
L.D. 82

Dugan Production Corp., 183 IBLA 382
{1988); vacated, 117 IBLA 153 (1690),

Dudymott p. Kansas Pacifie R.R, 5 CL.O.
6% overruled so far as in conilict, 1 LD,
345,

Dangphy, Eliiah M., § L.D. 102; overruled so
far ag in conflict, 36 L.D. 561,

Dyehe v Balsele, 24 L.D. 494; modified, 43
L.D. 56, _
Dysart, Francis J., 23 L.D. 282; modified,

25 L.D. 188.

Eastern Associated Coal Corp., 3 TBMA 311,
81 LD. 587, 1974.75 OSHD par. 18,708;
overruled in part, 7 [BMA 85, 83 LD, b74;
overruled in part, 7 IBMA 280, 84 ID.
127

Eastern Associated Coeal Corp., § IBMA 185,
82 1LD. 508, 1975-76 OSHD par. 20,041;
set agide in part, 7 IBMA 14, 83 1.D. 425,

Baston, Francis E., 27 L.D. §00; overraled,
30 1.D. 255,

Fast Tintic Consolidated Mining Co., 41
L3, 255; vacated, 43 1.1, 80, .
Elliot z, Ryan, 7 1.D. 322 ovarruled, 8 1.D.

18 (Seo § 1.1, 3801,

El Paso Brick Co., 37 L.D. 155; overraled
sa far as In conflict, 40 L.D. 194,

Elgon, Willilam C., § L.D. 787; overruled, 37
1.D. 339,

Ekhiina, Appeal of, 1 ANCAD 190, 83 LD.
£19; modified, 85 1.D. 1.

Emblen o, Weed, 18 L.D. 28, modified, 17
L.Db. 224,

Engelhardt, Daniel A, 81 IBLA 85; set
aside, §2 IBLA B3, 88 1.D. B2,

Enserch Exploration, Inc.,, 70 IRLA 25; over-
ruled fo extent inconsistent, Liear Petro-
leum Bxploration, Inc., 5 IBLA 304,

Fpiey v Trick, 8 L.D. 116; overruled, 9 L.D.
3s40.

Erhardi, Finsans, 36 L.1D, 154; oversuled, 38

LD 406.
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Eaping v Johneon, 37 L.D. T09; overruled,
41 L.D. 289,

Faplin, Lee J, 56 LD. 325; overruled o ex-
tent it applies to 1928 Exee. Order, 86 11,
533.

Pwing ». Rickard, 1 LD. 148; overruled, £
LD 483

Faleoner v, Price, 19 LD, 187, overruled, 24
LD, 264.

Fargo No. 2 Lode Claims, 37 1.D. 404; modi.
fied, 43 1.0, 128, overruled so far as in
conflict, 5BLD. 348,

Farrill, Joha W, 13 L.D. 7L3; overruled so
far as in conflict, 32 LD, 472,

Febes, James H., 37 LD. 210 overruled, 43
LD. 183

Federal Shale 0 Co., 53 LD, 213; overruled
s far as in eonflict, B5LD. 287

Ferrell v. Hoge, 18 L.D. 81; everruled, 25
LD. 361,

Fette o, Christiansen, 28 L. 71 over-
ruled, 34 LD, M7 _

Field, William €., 1 LD. 68 overruled so
far as in eonfliet, 52 1.4 472,

Fitrol Co. v, Brittan & Eckart, 5 LD. 64%;
distingaished, 55 LD, 603,

Fish, Mary, 10 L.I. 806; modified 13 LD.
511, ' :

Fisher v. Bule's Heirs, 42 LD.8B2; vacated
431D, 217, .

Fiteh v, Sioux City & Pacific RE., 216 L.
&P 184; overruled, 17 L.D. 43,

Fleming v. Bowe, 13 ED. 78; overruled, 23
LI, 375,

Flerida Mesa Diteh Co., 14 L. 285; over-
ralad, 27 1.0, 421,

Florida Ry. & Navigation Co. ». Miller, 3
LD, 824; modified, 6 L.D. T16; overruled,
LD, 237,

Tlorida, State of, 17 L.ID. 385; revd, 19 LD.
76.

Florida, State of, 47 L.D. 82 overruled as
far as in conflict, 51 1.2, 491.

Forgeot, Margaret, 7 LI 280; overruled, 10
LD. 8285,

Fort Boise Hay Reservation, 6 1.0, 16; vver-
muled, 27 L.D. 505,

Franee Western Ol Co., 656 1D, 3186; modi-
fied, 65 LD, 427,

Preeman Coal Mining Co., 3 TBMA 434, 81
1.D. 723, 1974-75 OSHD par. 19,177 over.
ruled in part, 7 [BMA 280, 84 LB, 127,

Freeman, Flossie, 40 1,1, 198; overruled, 41
LD, 6%.

Freeman v Summers, 52 L.D. 261 over-
suled, 16 IBLA 112, 81 1D, 370 remn-
stated, 51 IRLA 87, 87 1.D. 535,

Freeman o, Texas Pacific Ry, 2 L.D. 55
everruled, T LD, 18.

Fry, Silas A, 45 LD, 20 modified, 51 LD,
Bal. .

Falts, Bill, 61 LD, 437; overruled, 9 LD.
181.

Galliher, Maria, 8 C.L.O. 137; overruled, 1
L.D. 57

Gallup . Northern Pacifis Ry,
(unpublished); svermuied 2o far as in con-
fliet, 47 L.D. 302,

Gariss v. Borin, 21 LD. 542 {See 38 L.D.
1623, '

Garrett, Joshua, 7 CL.Q. 5 sverreled, 5
LD. 158,

Garvey v Tuiska, 431 L.D. 518; modified, 43
LD 229,

Gates v, California & Oregon RR., 5 C.1.0.
150; overmiled, 1 LD, 336.

Gauger, Henry, 10 LD, 221; overruled, 24
LD 8%

Glaasford, A.W., 56 1.D). 88; overruled to ex-
tent inconsistent, 70 LD. 159.

Gleason v Pent, 14 LI 875 15 LD, 286
vacated, 53 1.D. 447 overruled a0 far as
in cenflict, 59 1.1, 418.

Gohrman ». Ford, § C.L.G. § overmled, 4
L. 580, :

Gold, Michael, 108 IBLA 231 {1989% modi-
fied, (On Recon.), 115 IBLA 218 (1980).

Goidbelt, Inec., 74 IBLA 368 affirmed in
part, vacated in part, & remended for evi-
dentiary hearing, 8% IBLA 273, 92 1D,
154.

Golden Chief YA" Placer Claim, 35 L.D. 557;
medified, 37 L.D. 258,

Golden Valley Electrie Ass'n, 85 IBLA 363;
vacated, (On Recon), 98 IBLA 203

Goldstein p. Junean Townsite, 23 L.D. 417;
vacated, 31 1.D. 88,

Goodale o Olney, 12 LD, 324; distin-
guizhed, 55 LD. 586,

Gotego Townsite v. Jones, 85 LD. 18; meodi-
fied, 37 L.D. 580,

Gowdy o. Connell, 27 LD, §6; vacated, 28
£.D. 240,

Gowdy ¢. Gilbert, 19 E.D. 17 overruled, 26
L. 453,

Gowdy ¢ Kismet (old Mining Co., 22 1D,
§24; modified, 24 L.I3. 1931,

Grampian Lode, 1 LD, 544 covermiled, 25
LD 459,
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Gregg v. Colorade, 15 1.D, 151, vacated, 38
LIy 316,

{rinnel v, Southern Pacific RER., 22 L.D.
438; vacated, 23 L.D. 4588

Ground Hog Lode ¢, Parcle & Morning Star
Lodes, 8 1.1, 436, overruled, 34 LI 568
Soe 47 1.1, 590},

Guidney, Aleide, B C.L.O, 16Y; overruled, 48
1.0, 369,

Gulf & Ship Island R.R., 16 1.0, 236; modi-
fied, 19 L.D. 534,

Gul O Exploration & Production Co., 94
IBLA 364, modified, Atlantic Richfield
Co., 105 TBLA 918, 45 1.D, 235,

Gugtatson, Olof, 45 L.D. 456; modified, 46
1.0, 442,

Gwyn, James R., A-26R08 (Dec. 17, 1953}
distinguished, 66 1.1, 275,

Hagood, L.N., 65 1.1, 405; ovetruled, 1 IBLA
42, 77 L. 186,

Halvorson, Halver X, 39 L.D. £58, over
muled, 41 L. 503,

Hansbrough, Henry C, 5 LID. 155, over
ruled, 2910, 59

Hardee, D.C, 7 L.IM. 1 overrnled so far as
in conflict, 26 LI, 508,

Bardee v U.8., 8 L.D. 391, 16 LD. 4989
veerraled so far as kn condlict, 29 L.ID. 658,

Hardin, James A, 10 L.D. 31%; revoked, 14
1.D. 233

Haris, James G, 26 L.I3. 30; overruled, 38
LD. 83,

Harrvison, WER., 19 L.D. 288 sverruled, 33
LD 839,

Hart v. Cox 42 1.1, 592; vacated, 266 118
427 (See 49 1.D. 413

Hastings & Dakota Ry. v. Christenson, 22
LD, 207, overrruled, 28 LD, 572,

Hausman, Peter A.C., 37 L.D. 35%; modified,
48 L.D. 629

Hayden v, Jamison, 24 LD, 403; vacated,
26 1.1 373,

Haynes v, Smith, 50 L., 208 overruled so
far as in conflet, 54 1.1, 150,

Heilman w. Syverson, 15 L. 1B4; over
ruled, 23 L. 119,

Beinzman v Letroadec’s Heirs, 258 L.D. 497;
overruled, 38 L.1). 253,

Heirs of (see case name).

Heimer, Inkerman, 34 LI 341; modified,
£2 LD 472,

Helphrey » Coil, 49 1.1). 624, overruled, A-

Henderson, John W, 40 L. B18; vacated,
43 1L.D. 108 (See 44 1.D. 112 48 L.D.
4584,

Hennig, Nellis 4., 38 LI, 443; recalled &
vacated, 39 L. 211,

Hensel, Ohmer V, 453 LD, 537; distin-
guished, 68 1.1, 875,

Herman ¢ Chase, 37 L.D. B90; overruled,
43 LD, 244,

Herrick, Wallaee H., 24 1.1, 23; sverruled,
23 LD. 113

Hickey, M.A,, 8 L.D. 83; modified, 5 L.D.
256,

Hiko Bell Mining & 01l Ce,, 93 IBLA 143,
sngtained as modified, (On Reeonl), 108
IBLA 371, %510 1.

Hildretl:s, Honry, 45 L.D. 464; vacated, 48
LD IT.

Hindmanr, Ada 1, 42 L.D. 327, vacated in
part, 43 LD. 161,

Heglund, Svan, 42 L.ID. 400; vacated, 43
LD, 538,

Holbeck, Halvor F., A-30376 (Dec. Z, 1965)
sverruled, TO LD, 416,

Helden, Thoman A, 16 1.1, 498; sverraled,
29 1.D. 166,

Holland, G.W,, 6 L.1). 20; overruled, 6 LI,
639; 121,.D. 433,

Holland, William €., M-87806 (Apr. 26,
1934); sverraied in part, 55 11, 215,

Hollenstelner, Walter, 38 L.D. 319; over-
ruled, 47 L.1. 260.

Holman v Central Montana Mines Co., 3¢
L. 568, overruled so far as in conflict,
47 1.D. 590.

Hon v, Martinas, 41 L.D. 119; medified, 43
L.D. 186,

Hooper, Henry, 6 L.11. 624, modified, 3 L.D.
86.

Boward v. Northern Pacifie RR., 23 L.D. §;
overriled, 28 LD, 126,

Howard, Thomas, 3 1.D. 409 (See 38 LD,
182},

Howel, John H., 24 L.D. 35; overruled, 28
LD. 204,

Hewsell, L.0,, 30 L. 82 in offeet averruled
Bee J9L.D. 4113,

Hoy, Assignee of Hess, 46 L. 4215 over-
ruled, 51 1.1, 287.

Hughes v Greothead, 43 LI, 497, over-
ruled, 49 1.1, 413 Bee 260 11 8. 427,

Hull e Ingle, 24 1.1, 214; overmided, 30 LD,
258,

Buly, Clara, 9 1.0, 401; modified, 21 L.

2089 GInly 24, 1987).

377,
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Hulsman, Lorinda L., 32 IBLA 280; over.
ruled, 85 TRLA 343, 921D 140,

Humble Qil & Refining Co., 64 LD. § distin.
guished, 60 LD, 316,

Hunter, Charles H., 60 1D. 385 distin.
guished, 63 LI, €5,

Hirley, Bestha ., TFA-66 (Ir.) (Mar. 21,
1052): overpuled, 62 1D, 12,

Hyde, F.A, 27 L.D. 472; vacated, 28 L.D.
284; 40 L.D. 284; overruled, 43 LD, 381,

Hyde p. Warren, 14 LD. 575; 1§ L.D. 415
{See 191D, 64)

Ingram, John B., 37 LD, 475 (8ee 43 L.D.
8443,

Inrcan v. Northern Pacific R.R., 24 L. 318;
overruled, 28 L.D. 95.

Instreetions, 4 L.D. 297 modified, 24 L.D.
45,

Instrueetions, 32 1.0, §04; overruled so far
as in conflict, HO L.D. 628 43 1D, 365
A.28411 {Aug. 5, 1837) {(See 58 1.D. 282).

Instractions, 51 L3 81; overuled so far as
in conflict, 54 1D, 36.

Interstate (il Corp., 50 L.I) 262 overruled
so far as in conflict, 53 L.I. 288,

Tewa R.B. Land Co; 23 LD, 70; 24 1D, 185;
vanated, 28 LD, 79 .

Facks v. Belard, 29 L.D. 3689; vacated, 30
L. 345,

dacobsen p. BLM, 97 IBLA 18%: overruled
in past, {On Recon.), 303 IBLA 83.

Jerome P. Melugh & Assces, 113 IBLA
841; vacated, (On Recon.}, 117 IBLA 343,

Johnson v, South Dakota, 17 LD 411; over.
miled =0 far as in conflict, 41 LD, 21,

Jones, James A, 3 LD, 176; overruled, 8
L., 448,

donas, Sam P, 74 IBLA 242; affirmed in
part, as medified, & vacated in parxt, 84
IBLA 33

dones . Kennett, § L.D. 688; overruled, i4
L.b. 429,

Kaskman, Pater, 1 LD. 86: overruled, 16
L.b. 483,

Kagak, Luke, ¥, 84 IBLA 35(; overruled to
extert ineonsistent, Stephen Nerthway,
86 IBLA 301,

Kanawha 0i & Gas Co., 50 L. §33; over-
riled so far as in sonflict, 54 L1 371

Keating Gold Mining Co, 52 LD, 871; over-
ruled in part, 5 IBLA 137, 78 1D, 67.

Keller, Herman A., 4 IBELA 188 81 LD, 26,
distinguished, 55 IBLA 208,

Kemp, Frank A, 47 LD. 560; overruled so
far ag in eonfliet, 66 LD. 417,

Remper v. 8t Paul & Pacific BR., 2 C.L.L.
805; overruled, 18 LD, 101

Kenai Natives Asg'n, Ine., 87 IBLA 58, overs
raled in part, Bay View, Inc, 126 IBLA
281.

Hilner, Harcld E., A-21845 (Feb. 1, 1585
everruled so far a5 fa conflict, 5B LD, 258,

King v Bastern Ovegon Land U, 23 LD
57%: modified, 30L.D. 19.

Hinney, B.C, 44 LD, 580; overruled so far
as in eonflict, 53 1.2, 228,

Kinsinger v. Peck, 11 L.D. 202 {8ee 3% L.D.
162}

Riser p. Kaech, 7 1.1, 25; overruled, 25 LD,
118,

Knight, Albert B, 30 L.D. 227; overruled,
J1LD. 84,

Knight v. Knight's Heirs, 30 LD, 862; 40
LD 481 overruled, 43 L. 242,

Eniskern p. Hastings & Dakeia RR., 6
0,1.0. 50; overruled, 1 L.D. 362,

Kolberg, Peter F., 37 1.1, 453; overruled,
43 L.D. 181,

Krighaum, James T, 12 L1, 617; overruled,
26 L. 448

Erushnic, Bmil L., 52 L.D. 282; vacated, 53
113, 42 (See 280 11.8. 306),

Lackawanna Placer Claim, 36 LD, 36, over
ruled, 37 L.D. 715,

la Follette, Harvey M. 286 LD. 453; over.
yuled so far as in confliet, 58 1.0, 416,

Lawab v Ullery, 16 LD, 538 overruled, 32
LI, 331

L.A. Melka Marine Construction & Diving
Co., 90 LD. 322: vacated & digmissed, 00
iD. 491,

Largent, Edwerd B., 13 LD 397; overruled
a0 far ag in confliet, 42 1.1, 321,

Larscn, Syvert, 49 L. €9; overruled, 43
L.D. 242,

Lasselle p. Missourt, Kanses & Texas Ry,
3 C.L.O, 10; overruled, 14 L1, 278,

Ias Vegas Grant, 13 LD. 648; 15 L.D. 58;
rovoked, 27 LD, 683,

Laughlin, Allex, 31 LI, 258; overruled, 41
1.D.381.

Laughlin p. Martin, 18 LD, 112, modified
21 L.D. 40.

Law . Utah, 29 L.I. 823; overruled, 47 L.
359,

Layne & Bowler Expert Corp., 68 LD, 33;
cverruled ao far as i conflict, Schweigert,
Ine. v T8, Court of Clalms, No. 26.66
{Dee. 15, 1967}, & Galland-Henning Mg
Ca., TBCA-534-12-60 {(Mar. 29, 1968).
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Lemmons, Lawson H., 18 £.D. 37, overruled,
26 L.D. 389.

Leonard, Sarah, 1 LB 41; overruled, 16
1.1 483,

Lisbility of Indian Tribes for State Tazes
Imposed on Royalty Recsived from Ol &
Gas Leases, B8 LD, 530, superseded to ex-
tent inconsistent, 84 1D, 405,

Liebh, Paul I}, 116 IBLA 270, ne longer fol-
fowed in part, Carcl B, Rodgers, 126 IBLA
117 '

Lindberg, Anna C,, § LD, 95; modified, 4
LD, 299,

Linderman v. Wait, 8§ L.D, 689; overruled,
I3 L3 459,

Linhart . Sants Fe Pacific B.R., 368 LD, 41,
averruled, 41 L. 284 (See 43 1.D. 536

Ligs, Merwin E., 67 LD 385; overruled, 80
I.D. 385,

Little Pet Lode, 4 L.D. 17, overruled, 25 L.D.
B590.

Lock 1ode, § LD 105, overruled so far as
in conflict, 26 LD, 123,

Lockwood, Franeiz A, 20 L.D. 361; modified,
21 L.B. 200,

Lemax Bxploration Ce., 105 IBLA 1; modi-
fied, Ladd Petroleum Corp., 107 IBLA 5.

Jonergan v Shockley, 33 L.D. 238, over
ruled so far as in confliet, 34 L.D. 314,
36 L.D. 189,

{oulsiona, State of, § LD, 126, modified, 9
LD, 187 -

Louisiana, State of, 28 L.D. 231, vacated,
26 1.0 5.

Louisiana, State of, 47 L.I). 366 48 LD
201; everruled so far as in conflict, 51 1.5
291,

facy B Hussey Lode, 5 LD, 83; overruled,
25 L.D. 495

Lose, Jeamette L., 61 L.D. 103; distin
guished, 71 1D, 243,

Luton, James W, 34 LD, 468; overraled so
far as in eonilict, 35 L.D. 102

Lyles, Clayion, Mr. & Mrs., Messrs, Lonnie
& Owen ELyles, Uniform Reloeation Assist.
ance Appeal of, § OHA 23; modified, 8
OHA 94, '

Lyman, Mazy 0., 24 L.D. 493; overruled so
far as in confliet, 43 L.D. 221,

Lymeh, Patrick 7 L.D. 33 sverruled so far
as in vonflct, I3 L.D. 713,

Mable Lode, 28 L.D. 675; distinguished, 57
11 83,

Madigan, Thomas, 83 L.D. 188; overruled, 27
173 448

Maginnis, Charles P., 31 LD, 222; over-
ruled, 35 L1 399,

Maginnls, Jokn 8., 32 LD, i4; modified, 42
LD 472

Makher, Jokn M., 34 L.D. 342; modified, 42
LD, 472

Mzhoney, Timothy, 41 1.1, 129; everruled,
42 LD, 314

Makela, Charles, 46 L.D. 509; exiended, 49
L.D. 244, '

Makemsor v Snider’s Heirs, 22 L.D. 511,
overraled, 32 L. 658

Malesky, James A, 102 IBLA 175, revd,
106 IBT.A 327,

Malone Land & Water Oo, 41 L.D. 138
overruled in part, 435 L.D. 110,

Maney, John 4., 35 L.D. 250; modified, 48
1.B. 153

Maple, Frank, 37 LB, 107, overruled, 43
L.D. 181

Mazathon Oif Co., 94 IBLA 78, vacated in
part, (On Recon.}, 103 IBLA 138,

Martin o Patnek, 41 LD, 284; overmled,

43 1.0, 36,

Martin, Wibhur, S, A-258062 (May 31,
1950); overruled fo exient inconsistent, b3
IBLA 208, BB LD. 373.

Masor v, Cremwell, 24 LD, 248; vacated,
26 1..D. 368,

Masters, E.C.,, 22 LD. 337 overruled, 25
LD 111

Mather v, Hackley's Heirs, 15 LI} 487, wva-
eated, 19 L.13. 48,

Maughan, George W., I LB. 25; overruled,
7LD, 84

Maxwell & Sangre de Criste Land Granis,
48 L.D. 301, modified, 48 L.D. 87.

McBride p. Becretary of the Interior, B
£.L.0. 16, modified, 521.D. 33

MceCalla ». Acker, 20 1.D. 208; vacated, 36
1.D. 277,

MeCord, WE,, 23 L.D. 137, overruled fo ox-
tent inconsistent, 56 1D, 73,

MeCornick, William &, 41 L.D. 66} va-
cated, 48 LD, 429,

MeCraney v. Havea” Heirs, 33 L.D. 21, over-
rajed so far ag in confict, 41 LD, 113 (See
431D, 194},

Melonaid, Roy, 34 LD. 21; overruled, 37
1.D. 285,

MeDomogh School Fund, 11 LD, 378; over-
raled, 36 L.D. 616 Hee 35 L.D. 309).

McFadden » Mountain View Mining & Mili-
ing Co., 26 LD. 580; vacated, 27 L.D. 358.
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MeCioe, Edward D, 17 L., 285; overruled,
291D, i64,

MeGrann, Owen, & LD, 10 overruled, 24
L1 502,

MeGregor, Carl, 37 LB, 693; overruled, 38
1.1, 148.

MeHarry ¢, Stewart, 8 L.D. 344; criticized
& distinguished, 56 L.D. 840,

MeKernan ». Bailey, 18 L.D. 368, overruled,
17 L.D. 484,

MeHatirick Ol Co. 2. Southern Pacific R.R.,
37 L.D. 243; overruled so far as in conflief,
40 LD, 528 (See 42 1D, 317,

MoMicken, Herbert, 10 1.D. 97; 11 L.D. 64,
distinguished, 58 1D, 257,

Meduririe, Nancy, 78 IBLA 247, overruled
to extent inconsistent, T9 IBLA 158, 91
ED. 122

McNamara v California, 17 L.D. 298; over-
mled, 22 L.D. 666.

MePeek ¢ Bullivan, 25 L.I. 281; overraled,
36 L1k 26

Mead, Rebert E., 62 1D, 111; overruled, 85
LD. 89,

Mee v Hughart, 23 L.D. 458 vacated, 28
T.D. 269, in effect reinatated, 44 LB, 414,
48 L.D. 434; 43 L.D. 185; 48 L.D. 653,

Meehoer v, Schut’s Heirs, 35 L.D. 335, over
tled so far as in conflict, 41 L. 110 (See
48 1.5, 196).

Mercer v. Buford Townsite, 35 L.D. 1189,
overraled, 86 L.D. 849,

Meyer . Brown, 15 1.3, 307 (See 38 L.D.
163,

Mayer, Peter, 6 1.0, 839; meodified, 12 L.D.
436.

Midland Cilftelds Ce., 50 LI} 820; over-
ruled so far as in confliet, 54 1D, 371,

Mikeseli, Henvy I, A.24112 (Mar 11,
1946}, overruled %o extent inconsistent, T8
1D. 1486,

Milter, D., 60 LD 181 everruled in part,
$21L.D. 219,

Miller, Danean, A-20760 (Sept. 18, 19635 A-
30742 (Dee. 2, 1966), A-30728 (Apr. 14,
1967, overraled, Y8 LD, 4185,

Miller, Dunean, 6 IBLA 2B3: overruled to
extent inconsistent, 85 1D, 88

Miller, Bdwin of., 35 L.D. 411; overruled, 43
LD. 181,

Miller v. Sebastian, 19 L.D. 288; overruled,
46 1.D, 448,

Milner & North Side R.R., 36 L., 488; over.
ruled, 40 L.D. 187,

Milton v. Lamb, 22 1.D. 339; overraied, 25
L.D. 550,

Milwaukee, Lake Shore & Western Ry, 12
LD, 79 overruled, 29 L0 112

Miner » Maricoft, 2 L.D. 708, modified, 28
1.0 224,

Minge Ofl Producers, 94 IBLA 384, vacated,
{On Becon.), 38 IBLA 153,

Minnesota & Ontaric Bridge Co., 36 LI 77,
no longer followed, 50 L1 359,

Mitchell v Brown, § L., 65; overruled, 41
L.D. 308 {See 43 L., 53200,

Mobil Ot Corp., 35 IBLA 375, 85 LD, 225,
Bmited in effect, TOIBLA 343.

Manitor Lode, 18 L.D. 3568; overruled, 25
12D 485,

Monster Lode, 35 LD, 493; oversuled so far
as in sonflet, 55 LD, 348,

Moore, Agnes Maye, 91 IBLA 343 vacated,
BLM decision revid, (On Judicial Re-
mand}, 102 IBLA 147,

Moore, Charles H, 16 L.D. 264; overrvled,
27 I.D. 481,

Morgan v. Craig, 10 CL.0. 284; overruled,
5 L.D. 303,

Morgan, Henry S., 65 LB, 360; overruled to
extont ineonsistent, 71 1. 22.

Morgan o Rowland, 37 L.JL 80; overraled,
37 L.D. §18.

Moritz v, Hine, 36 L.D. 458; vacated, 37 LD,
382,

Morrison, Charles 8., 85 L. 126; modified,
26 1.1 319,

Mosvow o Qregon, 32 L.D. 54; modified, 53
LB 1oL

Moves, Febmer E., 36 L.D. 473; overruled,
44 L.D. 570,

Mountain Chief Nos, 8 & 9 Lode Claims, 36
LD 100y overroled in part, 36 LD, 551.

Mountain Fuel Supply Co., A-31053 (Dec.
19, 1368); overruled, 70 LIk 416,

Mt. Whitney Militsry Reservation, 40 L.D.
315 (Gee 43 L.J1 83}

Muller, Ernest, 48 LD, 243; overruled, 48
L., 163,

Muller, Esberne &, 38 LI, 72 modified, 39
L.D. 389,

Mulnix, Philip, Heirs of, 33 L.B, 331, over.
ruled, 43 L.D. 532,

Munsey v, Smitty Baker Coal Co,, I IBMA
144, 79 LD. 501, distinguished, 80 LD,
251

Myll, Clifton O, 71 LD, 458; as supple-
mented, 71 1L.D. 486; vacated, 72 LD, 536,
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National Livestock o, LG 55 everruled,
5 IBLA 209, 79 11). 108.

Naughion, Harold dJ., 3 IBLA 237, 78 LD,
300, distinguished, 20 IBLA 182,

Nebraska, State of, 18 LD, 124; overruled,
28 1.13. 358,

Nebraska v Dorrington, 2 C.1L.L, 467, over-
ruled, 26 L.D. 123,

Neilaon v, Central Pacifie RR., 26 L.I3. 2562
modified, 30 L.D, 216,

Nenana, City of, 8 IBLA 177; as modified,
{On Recon), 106 IBLA 26, wvacated,
Toghotthele Corp. . Lujan, Nv, 88-1763
{1991}

Newbanks v Thompsen, 22 LI, 490; over-
ruled 29 LD, 108,

Newlion, Robert €., 41 L.D. 421; overruled
so far as in conflics, 48 L., 364,

Neow Mexies, State of, 46 L.D. 217, over.
ruled, 48 L.D, 98.

New Mexico, State of, 48 L.D. 814; overraled
541.10. 159,

Nevwton, Walter, 22 LI} 328 modified, 25
LD, 188

New York Lode & Mill Site, 5 LI 513,
overruied, 27 1.1} 373

Nickel, John R., B L.D. 388, overraled, 41
1.D. 129 {See 42 L.I). 313).

Northern Pacific RR., 20 L.D. 191; modi-
fied, 22 1.0, 234; overruled so far as in
ronflict, 29 L.1). 556,

Northern Pacific RE, 21 L.D. 412 23 L.D.
204, 256 1.D. 501; overruled, 53 1D, 242
{See 26 LI, 265, 33 LI 426, 44 LD, 218,
11T U.8. 435).

Northern Pacific R.R. ¢. Bowman, 7 LI,
858, modified, 18 1.0, 224,

Northern Pacific R R 1. Burns, § LI} 21,
averriled, 20 LD, 191,

Northern Pacific RE. ¢. Loomis, 21 LD,
395, overruled, 27 L.D. 464,

Northern Pacific RR. . Marsholl, 17 LI
545, overnaled, 28 LD, 174,

Northern Pacific B.R. v Miller, 7 LD, 100
averruled so far as in conflict, 16 L.D, 229,

Northern Pacific B.R. v. Sherwood, 28 L.D.
126; overruled so far as in confliet, 20 L.D.
556

Northern Pacific RE. o Symons, 22 LD,
886, overruled, 28 L.D», 85,

Worthern Pacific B.R. v. Urqubart, 8 L.D.
485, overyuled, 28 1.1, 128,

Northern Pacific RE. v. Walters, 13 LI
230; overruled so far as in conflict, 49 L.D,
391,

Morthern Pacific RR. v Yantls, 8 LD, 58,
overruied, 12 L.D. 127,

MNorthern Pacific Ry., 48 LD, §73; overruled
86 far as ia confliet, 51 LI} 188 {See 52
1.0, 58}

Nunez, Boman €., 56 1D. 383 overruled so
far az in conflict, 57 L1k 213,

Nymen v, St Pan} Minneapolis & Manitoba
Ry, 5 L.D. 396, sverruled, 8 1L.D. 750.

OPounel, Thomas 4, 28 L.D. 214; over
ruled, 35 L), 411,

Cil & Gas Privifege & Livense Tax, Fi. Peck
Reservation Under Law of Montana, M-
36818 (Oct. 18, 1958y overruled, 84 L1
845,

Olson p. Traver, 28 L.D. 3580; overruled as
far as in conflict, 29 1.1, 480; 3¢ L.D. 382.

Opinion of Acting Solisiter {June 8, 1941}
overruled so far as ineonsistent, 80 1LD.
333.

Cpinion of Acting Selicitor {July 30, 1942);
everruled so far as in conflict, 58 1.12, 331
(See 59 1D, 346}

Opinon of Ass’t Attorney General, 35 LD,
277, vacated, 36 LI, 342.

Gpinion of Associate Solicitor, M-3499%
{Oct. 22, 1947); distinguished, 88 1. 438.

Opinion of Associate Soliciter, 64 1D, 351,
overruled, 74 L. 165,

Opinion of Associats Solicitor, M.36512
July 29, 1958); overruled $o extent incon-
sistent, TOLD. 1569

Opinien of Chief Counsel, 43 1.1, 339; ex-
plained, 68 LI}, 372

Opinion of Deputy Asa't Seeretary (Dec, 2,
1866); overruled, B4 LI 805.

Opinion of Deputy Solicitor, M-36582 (Ang.
21, 14959} overruled, 38 LD, 151.

Qpizndon of Seczetary, T8 LD, 147, vacated,
76 1.D. 89.

Opivien of Soliciber, D-40482 {Oot. 31,
1917); overruled so far as Incensistent, 58
LD, 85

Qpindon of Solicitor, D-44083 (Feb. 7, 18919);
averraled, M-6397 (Nov. 4, 1921) {Hee 58
LD, 158,

Opinien of Selicitor, M-27498 {Aug 8, 1634}
overruled so far as b conflict, 54 1D, 402,

Cpindon of Solicibor, 64 LI, B1Y; vverruled
in part, M-36410 (Fek. 11, 1957),

Opinion of Solicitor, M-27690 (June 15,
1934); overruled to estent of conflict, 88
LB 538.

Opindon of Solicitor, 58 LI3, 14; overruled
®o far as Inconsistent, 77 1.0, 49,



TABLE OF OVERRULED AND MODIFIED CASES FOR THE

X1

DEPARTMENT OF THE INTERIOR

Opinion of Solieiter, 55 I.D. 468; averruled
to wtent i applies to 19268 Bxscutive
Order, 86 LD, 553,

Opinior of Solicitor, M-28198 (Jan. 8, 19365
affirmed, 84 L1 1; overruled, 88 1D, A

Opinion of Solieitor, 57 LD, 124; overraled
in part, 38 1L.D. 582,

Opicion of Sollcitor, M-33183 (Aug. 31,
1943): distinguished, 58 LD. 726

Opinion of Solieitor, 58 LI, 680; distin-
guished, 84 1D, 141,

Opinion of Solicitor, 59 1.D. 14Y: svermaled
inpart, 8 ID. T2

Opinion of Solicitor, M.34988 (Oof. 22,
1947y distingnished, 68 1D, 438,

Cpinion of Selicitor, M.35683 Mar. 28,
1948); overruled in port, 64 1.D. 70,

Opinion of Soliciter, 68 1D, 436: not Hl-
lowed to exient of confiict, 72 .. 92.

Opinion of Solicttor, M-36051 (Dec. 7, 1950);
modified, 79 1D, 513.

Opinion of Sclicitor, M-38341 Sept. 22,
1954} overruled to extent inconsistent, 86
1.1.433.

Opinion of Solicitor, M-36345 (May 4, 1956);
vverraied, 84 1D, 805,

Opindon of Solicitor, M-36378 {Jan. 9, 1958);
overruled to extent incomsistent, 64 LD,
LY

Opinion of Solieitor, M-36410 {Feb. 11i,
1857 overrnled fo extent of confiici, 88
I.D. 5885,

Opinion of Solisiter, M.36434 (Sept. 12,
1858} overruled fo extent inconsistent, 66
IBLA 1,88 1.73. 886,

Opinion of Solicibor, M-36443 (June 4,
1857y everraled in part, 65 LD, 316.

Opinion of Selicitor, M-38442 {(July 9, 1957);
withdrawn & supersedsd, 65 1.1 386.

Opinion of Seliciter, 64 LID. 393; no longer
followed, 67 1.1, 866.

Opinion of Soliciter, 4 1.D. 351; overruled,
74 1.0 165,

Opinion of Solicitor, 684 1D. 435; not fol.
lowed to extent of conflict, 76 LD, 14,

Opinien of Soliciter, M-36512 (July 28,
1858Y overnuled to extent inconsistent, 78
LD, 159, :

Opinion of Solicitor, M-36531 (Qst. 27,
19568} (Supp} (July 20, 1988) overruled,
68 L1 110,

Opinion of Solicitor, M-3657H {(Aup. 28,
1919} affirmed in pertinent part, 87 1D.
291,

Opinton of Solieitor, 88 1D. 433; distin.
guished & Hmited, 721D, 245,

Opinion of Scleitor, M-36767 (Nov. 1, 1567;
supplementing, 69 1LD. 185,

QOpinjon of Soliciter, M-368735 (Jan. 3i,
1868): re'd & withdrawn, 83 LD, 348,

Opinion of Solieiter, M.E6T79 (Nov. 17,
1269); M.36841 (Nov. 9, 1971); distin-
gaivhed & everruled, 86 £.D. 861.

Opinion of Solicitor, 84 LD. 1; overraled, 86
ID.3

Opinion of Solicitor, 86 L1). 89; modified, 88
1D. 864,

Opinion of Bolicitor, 88 LD. 803; withdrawn,
28 1.D. 903.

Opinion of Solicitor, 86 1D, 408; modified
te extent inconsisbent, Supp. D, 90 LD,
258,

Opindons of Solicklor (Sept. 15, 1914 & Feb,
2, 1215) overmaled, 148035 (Bept. 9,
1919) (See SR L.D. 149,

Cregon & California R.R. v Puckett, 38 1.D.
16%; modified, 53 1.1, 284,

Oregon Central Military Wagon Road Co. o,
Hart, 17 L.D. 48¢; overruled, 18 L.D. 843,

Orem Development Co. v. Calder, A.26604
{Dee. 18, 1953); got aside & remanded, 90
L.D. 223.

Owena v, California, 29 1.D. 269; overruled,
38 L.D. 258

Pace v. Carstarphen, 50 L.D. 369; distin-
guizked, 61 1D, 459,

Pacifie Slepe Lode, 12 1.D. 688; overruled
so far as in conflict, 26 LI, 518,

Page, Ralph, 8 IBLA 435 (Dec. 22, 1579,
explained, 15 IBLA 288, 81 I.D. 251,

Papina #. Alderson, 1 B.L.P. 8i; modified,
5 L. 258,

Pardee Petroleur: Corp., 98 TBLA 20 (1987,
overruled in part fo extent inconsistent
with, Great Western Petrolenm & Hefin-
ing Co., 124 IBLA 16 (1892).

Patterson, Charles E., 3 L. 260; modified,
8LD. 284,

Pavl Jarvie, Ine., 64 LD. 285; distinguished,
64 1D, 388, _

Paul Jomes Lode, 28 LD, 12(; modified, 51
L.D. 859: overruled, 57 1.D. 63.

Paul ¢. Wiseman, 21 L.D. 12; overraled, 27

- L. 522

Pecon Irrigation & Improvement Co, 15
L.D. 479); overraled, 18 L.D. 168.

Pennock, Belle L., 42 1.1 315; vacated, 48
L. §6.
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Perry v, Centyal Pacific BR., 3% LD. 5
overruled so far as in eonflict, 47 1.D. 303.

Peters, Curtis, 13 IBLA 4, B0 LD. 535, over-
mled, 85 IBLA 842,921.D. 140

Phebua, Clayton, 48 1.1, 128 overruled so
far as in conflict, B0 L.D, 281; overruled
to extent Inconsistent, 70 1.1, 159,

Phelphs, W.L., B8 CL.0. 139, overruled, 2
1.D. 854,

Phillipa, Alonro, 2 1.I). 321; overruled, 15
L.D. 424,

Phillipa v Breageale's Heirs, 19 LD, 578,
overruled, 39 L1, 23.

Phillips, Gecil 1., A-30851 (Nov. 18, 1967
overraied, 79 1.13. 418,

Phillips, Vance W, 14 IBLA T0; modified,
18I8LA 211

Pieper, Agnes C., 35 L.D. 459; overruled, 43
L.D. 374

Pierce, Lewis W., 18 LD, 328, vacated, B}
1.0, 447, overraled so far as in confliet,
BO LD, 416. :

Pistliewior . Richmond, 29 LI} 185 over.
raled, 37 LI, 145,

Pike’s Peak Lode, 10 LD, 200; overruled in
part, 20 1.D. 204; 48 LD, 523,

Pike’s Peak Lode, 14 L.D. 47; everruled, 20
1.D. 204; 48 L.D. 523,

Popple, dames, 1Z L.I. 433, overruled, 13
L.D. 588

Powell, D.C,, 6 L.I. 302, modified, 15 L.D.
£77.

Prange, Christ §., 48 L.1. 448; overruled so
far a» in econfhiet, 80 11, 417,

Prema, George, 9 LD, 70 (See 33 L.D. 162).

Prescott, Henrtetta P, 46 L.D. 488, over-
ruled, 51 L.D. 287,

Pringle, Wesley, 13 L.D. 519 owerruled, 29
LD, 599,

Provensal, Victor H., 30 L.D. 816; overruled,
35 1.1, 589,

Provinse, David A, 34 IBLA 281, 85 1D,
154; overruled to extent incopsistent, 8%
IBLA 154,

Prue, Widow of Emanuel, € 1.0, 436, va-
eated, 33 L.D. 408.

Paugh, .M., 14 L.D. 274, in effect vacated,
2321].8. 452,

Purdy, Anne Lynn, 122 IBLA 209 (1999,
wodified in part, 128 IBLA 161 (1994).

Puyallup Allotment, 20 LD, 157 medified,
29 L.D. 628,

Ramsey, George L., A-18060 (Aug, 6, 1931}
recalled & vacated, B8 1., 272,

Ranche Alisal, 1 L.D. 173, overraled, 5 L.D.
320.

Ranger Fuel Corp,, 2 IBMA 163,80 LD, T08;
set aside, 2 TBLA 188, 80 1.D. 664,

Rankin, James B., 7 L.D. 411; overruled, 35
LD. 52,

Rankin, John M., 20 1.0, 272; rod, 21 LD,
4654,

Robel Lode, 12 L.D. 888, overruled, 20 L.D.
204 48 LD, 523.

Reed v Buffingten, 7 L.D. 154; overruled,
S8L.D. 100 {See 9 L.D. 3603,

Regione u. Rosseler, 40 1.D. 93; vacated, 40
LD, 428,

Reid, Boitie H,, 81 LD, I; overruled, 81 1.2,
355,

Relieble Coal Corp., 1 IRMA 80, 78 LD, 15%;
digtinguished, 1 IBMA 71, 78 1.D. j362.

Relocation of Flathead Krrigation Project’s
Kerr Substation & Switehyard, M.-36735
{dan. 31, 1968 rev'd & withdrawn, 83
I.D. 346

Rhonda Coal Co., 4 TESMA 194, 80 1.D. 460,
modified to extent inconsistent, T4 IB8LA
178.

Rialto No. 2 Placer Mining Claim, 34 ID.
44, sverruled, 37 L.D. 250,

Rico Town Site, 1 L.I). 558, modified, b LI
58,

Rio Verde Canal Co., 26 L.D. 381, vacated,
27 L.D. 42). .

Roberts v Oregon Central Military Road
Co.,, 19 LD. 89% overruled, 31 L.D. 174

Robinaon, Stella ., 12 1L.D. 443, overruled,
135D 1.

Reogers v Atlantic & Pacific R.R., 6 L.D. 565,
overriled so far as in confliet, 8 L.D. 165.

Rogers, Fred B., 47 LI 525, vacated, 43
1L.D. 48, '

Rogers, Horace B., 10 L.D. 29; overruled, 14
LD, 821,

Rogers ». Lukens, 6 LI F1}; overruled, 8
LD 118{8ce SL.D. 360}

Romero z. Widow of Knox, 48 L.D. 32; over«
roled so far as in confbet, 48 LD, 244,

Roth, Gottlieb, 50 L.D. 198, modified, B0
L., 197,

Rough Rider & Other Lode Claims, 41 LD,
242 vacated, 42 L.1). 554, _

St. Clair, Frank, 82 LD, 597 modified, 53
1D. 184,

St. Paul, Minneapoliis & Manitoba Ry, 8
LD, 255 modified, 13 LD. 384 (See 32
1.D. 21}
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St. Paul, Minneapolis & Manitoba Ry. 0.
Fogelberg, 29 LD, 201; vacated, 80 L.
191,

$t. Paul, Minneapolis & Manitoba Ry. o
Hagen, 20 1.5, 249; overraled, 25 1D, B6.

8t. Pierre v. Comm'r of Indian Affaira, &
18TA 283, 83 1.D. 132; overruled, 10 IBLA
464, 88 LI, 509,

Salsberry, Carroll, 17 L.D. 170 overruled,
39 L. 93,

Santa Fe Pacific R, v. Peterson, 39 LD.
442; overruled, 41 LD, 583,

Satisfaction Extonsion Mill Site, 14 LD, 173
{See 32 L. 128).

Sayles, Heary P, 2 1.0, 88; medified, 6 LD,
TO7 (Ses 7LD, 2301, .

Sehweite, Helena M., 14 IBLA 305, distin-
guished, 20 TBLA 162,

Sehweitzer p. Hilliard, 18 LID. 204 over.
ruled so far as in eonflict, 26 L.D. 638,

Berrano v. Southern Pacific RR., 8 C.L.O.
93 overmled, 1 L,.13. 380.

Seny, John J,, 27 LD, 334; overruled so far
as in conﬂzct 581.0D. 418,

Shale 0il Co., 53 1.D. 213; overruled so far
as in conflict, 55 11, 287,

Shanlay v. Moran, 1 L.D. 162; overmied, 15
L.D. 444, . _

Shaw Resources, Ine., 73 IBLA 28]; recon-
sidered & modified, 79 IBLA 153, 81 LD.
123,

Shillapnder, HE, A-3027% (Jan. 26, 1965}
everraled, 7911, 416,

Shineberger, doseph, § LD, 231; overruled,
g L.D. 202

Silver Queen Lode, I8 L.D. 186; overruled,
57 1D.63.

Simpeon, Lawrence W, 35 LD, 389; modi.
fied, 36 L.53. 205.

Simpson, Robert £., A-4187 {(June 22, 1978);
overrided to extent inconsistent, 31 IBLA
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APPEAL OF BLACKWELL ENGINEERING

IBCA-2620 Decided: January 14, 1994
Coniract No. EC68-CT8-13651

Office of Surface Mining Reclamation and Enforcement;
Sustained

1. Contrslcts: Performance or Default: Reloase and Seitlement

FWhen, vnder a condract to provide inspection, site survey, and other services to the
Governiment in connection with the Government’s contract with another contractor,
appellant, by separate cover letder, excepted its claim for extra swrvey work from a final
modification containing & relesse of claims, and the Government did not dispute the
exception, appellant did not waive its elaim by signing the modification,

2. Contracts: Construction and Operation: Contraet Clanses—
Coniracts: Disputes and Remedies: Equitable Adjustments

Under the rejevant part of the Responsibility of the Architect-Engineer Contractor clause
in appellant’s contract, it was reaponsible only for errors or deficlencies in its services

or for damages caused by its negligent performance. The Board found that appellant wag
entitled £o recover its additional cost for re-esiablishing a vandalized survey line because
the vandaiism was not an errvor or deficiency in its work; the Government had not met
its burden to prove negligence, of which there was no evidence; and the COTHE had
request,ed and approved of the work, whmh Was an a&numstratiw matter within his
purview.

APPEARANCES: W. W, Blaekwell B.E., pro ze, Blackwell
Engineering, Lexington, Kent.ucky, for Appellant; Tara D.
Campbell, Department Counsel, Pittsburgh, Pennsylvania, for
the Government.

OPINION BY ACTING CHIEF ADMINISTRATIVE JUDGE ROME
INTERIOR BOARD OF CONTRACT APPEALS

Appellant Blackwell Engineering, which performed inspection and
survey services for the Office of Burface Mining Reclamation and
Enforcement (O8M} under a professional services architect-engineer-
type contract, has timely appesled under the Contract Disputes Act
{CDA), 41 T7.8.C. §801, ef seq., from the contracting officer’s decigion
denying its $400 claim for the cost of replacing stakes removed by
vandals and of re-establishing a survey lne,

1
13112 Nos. 1 -8
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By order dated November 15, 1993, the Board reminded the parties
of the benefits of settlement or alternative dispute resclution of an
appeal such as this. However, the pariies have determined to submit
the appeal for decision on the record, Appeliant has filed a detailed
compiaint, with exhibits, and a submission in the nature of a brief. The
Government rests upon its answer (largely denials of the complaint’s
allegations) and upon the appeal file.

Based upon the nature of appellant’s contract and the record, the
appeal is sustained. '

Findings of Fact

1. Although the pre se appellant’s statements of fact are nod’
contained in an affidavit or declaration, mest are documented in the
appeal file. Further, its owner and represeniative, Mr. Blackwell, has
applied his registered professional engineer’s seal tv each of his.
submissions and the Board has found nothing in the record o lead i
to doubt Mr, Blackwell’s credibility, Aithough, in its answer, it denied
certain of appellant’s allegations and stated that it Jacked knowledge
suffictent to form a belief as to alleged vandalism, the Government has
not submitted any affidavits or declarations or other evidence to
controvert appellant’s representations. Thusg, the Board makes the
spectfie finding that the record supports that Mr. Blackwell is eredible
and all issues of credibility are reselved in appellant’s favor.

2. Effective Aogust 81, 1988, OSM and appellant entered into the
above cornpetitive, negotiated, total small business set aside contract.
Before signature, the proposed contract was at a “not-to-exceed total
estimated cost” of $14,252 40, This was changed to $12,572.40 upon
sipnature and increazsed by modifications due to additional work to
$19,272.70. As the contract was modified, work was to be completed by
Z)ﬁu)ember 23, 1988, (The contract is contained at Appeal File (AF)-
2A3).

3. Appellant was to provide inspection, site survey and photegraphic
documentation services to ensure accuracy of quantities, dimensions
and grades under an OSM construction contract with another
coniractor on a $300,000 (or more) project to reclaim an abandoned
eval refuse pile and demolish coal mine structures at the Gage 10 site
in Tuscola County, Michigan. Appellant’s contraet amount was
determined by type and quantity of services provided and unit price for
each (AF-1, AF.2A; AF-2E).

4. Under “Inspector” activities, appeliant was te perform construction
engineering, inspection and monitoring services in connection with the
construction contract, as requested or designated by the Contracting
Officer's Pechnical Representative {COTR), Mr. Rolland Maits.

5, Under “Site Survey” activities, the contract required appellant to
perform “[oine complete site survey, as requested by the COTR.” The
work inchuded establishing “an initial baseling” and cross sections and/
or uiilizing existing baseline data fo provide subseguent cross sections
and quantity estimates. Payment was e be made for the establishmens
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of the initial baseline and cross seciion development as a lump sum.
The price for the agreed-upon one site survey was $3,000. Payment for
each subsequent survey was to be made on the basis of each one
performed and accepted,

6. Contract Section E-Inspection and Acceptance, previded that
“Tilnspection and final aceeptance of all items shall be accomplished by
the Contracting Officer or his duly authorized representative.”

7. Under Section G-Contract Administration, §2, the COTR was
respongible for administering the contract work; nothing deviating
from the contract’s terms was to be binding upon the Government
unless formalized in writing by the contracting officer; and, on all
matters pertaining to the contract’s terms, appellant was to
communicate with the contracting officer. Section (7, 18, Modification
Authority, provided that the contracting officer was the only one
authorized to modify the contract,

8. Under Section B-Prices/Costs and Payment, payment was to be
made after acceptance and approval by the contracting officer of
invoiees for services rendered.

9. The contract incorporated miscellaneous Federal Acquisition
Hegulation (FAR} clauses by reference, inchuding the Dispuies clause,
FAR 52.233-1 (Alternate 1) (APR 1884) (48 CFR 52.233-1}, With
regard o ciaims under $50,000, that elause provided in pertinent part
that:

{c} *Claim,” * * * [an] * * ¥ invoice * * * that ia not in dispute when submitted 15 net
& claim onder the [CIYAL The submission may be convertad to & claim * * * by complying
with the submission * * # requirementa of this clause, if 1t is disputed rither as to
lzability or amount or is not acted upon in a reasonable time.

£d3 {1} A claim by the Contractor shall be made In writing and submitied to the
Contracting Officer for a written decigion.

The contract did not include or incorporate & Permits and
Responsibilities Clause, FAR §52.236-7 (48 CFR 52.236-7).t

19. Under Saction H-Special Contract RKequirements, the contract,
provided at 94, Contract Clauses (General Provisions) that “[the
applicable Contract Clauses contained in General Provisions for Fixed
Price Archiltect-Engineer Contracts are hereby incorporated into this
contract.” One of those clauses was FAR §52.236-23 {48 CFR 52.236-
23), Responsibility of the Architect-Enginser Contracior (APR 1984),
which provided in part:

(a) The Contractor shall be responsible for the professional quality, technical accuracy,
and the coordination of all designg, drawings, specifications, and other services furnished
by the Contractor under thie contract. The Contractor shall, without additional

compensation, correct or revise any errors or deficiencies in it designs, drawings,
apecificationg, and other services,

FThe Permite and Respunatbilitios clause (AR 194} applicable at the time of the contract provided in part:
"The Contractor shall alse be respensible for all damages to persens or property that ortur as a remult of the
Centractor’s fault or neghgence * = %, The Contractor shall aleo be reapensible for 2}t materialy dobivered and work
performed vntil completion and socsptance of the entire work, exeept for any completed unit of work which may have
been accepted under the contract.
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{#) Neither the Government's review, approval or aerepiance of, nor pavment for, the
services required under this contract shall be construsd to operate as a waiver of any
rights under this contrast or of any eause of action arising out of the perfermance of this
contracs, and the Contractor shall be and remain liable to the Government in acvordance

- with applicable law for gl damages to the Government caused by the Contractor's
negligent performance of any of the services furnished under this contract.

11. On Sepiember 14, 1988, appellant established the west baseline.
The west boundary stakes subsequently were vandalized by locals who
wanted souvenirs. On September 26, 1988, Mr, Blackwell telephoned
the COTR fo inform him of the vandalism, and stated that the cost to
re-establish the west Hne would be $400. The COTR agreed that $400
was a reasonable fee and arrangements were made to notify the
confracting officer. On September 27, 1988, the eontracting officer was
-notified (AF-1; AF-2B, AF-2C; see also notice of appeal; complaint;
appellant’s letter to Board dated Nov, 8, 1998, deemed to be ifs brief).

12, On September 27, 1988, the COTR telephoned Mr. Blackwell to
inferm him thai the contracting officer had not approved payment of
$400 to have the west boundary line re-established, Mr, Blackwell
informed the COTR that he had assumed authorization would ensue
and that he had 75 percent of the line in place. Mr. Blackwell recorded
in hig log of the call that the COTR was not pleased with the
contracting officer’s refusal to pay and that they would talk about it
on Septenber 28, 1988, On September 28, 1988, as recorded in Mr.
Blackwell's daily report, the COTR reviewed the site (AF-2B,;
complaint § 4).

13, On October 2, 1988, Mr. Blackwell submitted a weekly report to
the contracting officer noling, among problems for the week ending
October 1, 1988, that “{liocals removed west boundry [sic] line—0O5M
notified; contracting refuses to pay to have line re-esiablished. COTR
DISAGEEED.” Id. {capitals in original) '

14. On October 8, 1988, Blackwell submittied to the contraciing
officer, Invoice No. 3788, which among other charges, contained a
demand for the $40¢ re-survey fee. The $400 portion of this invoice
wWas ﬂgt a routine request for payment, but constituted a dispufed .
claim,

15. On Oetober 14, 1988, the COTR advised Mr. Blackwel} to invoice
separately for the $408 west baseline work. On Oetober 15, the
contraeting efficer approved the earlier October 9 invoice, except for
the $4600 charge; and by invoice No. 3888 dated October 17, 1988,

Mr. Blackwell billed separately for that charge, as instructed (AF-28;
complaint, §3).

18. All work was completed and accepted by OSM as satisfactory on
December 18, 1988 (AF-Z2A),

17. On December 16, 1988, the COTR execuied AML Project Status
Sheet #32, recording: “Based upon my review of the attached inveice
iNo. 3988}, I recommend payment of $400” (AF-2B).

2o cuplicit demand for a finud contracting officer’s decision i= necessary. Transemarica Insurance Oorp. . Ualted
Bieies, 871 P24 1572 (Fed. Civ. 1902).
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18, In an undated memorandum to the {ile concerning contract
closeout, which noted that the COTR had accepted “all services” as of
December 10, 1988, the contracting officer wrote that the COTR had
not accepied the original staking because he had not been on site to
inspect stake placement, and that it was “not known by [OSM]
whether the stakes were sctually placed and stolen.” He added that the
contracting officer had not authorized the $400, that “liln view of the
ahove, the reguest shounld be denied,” and that he had discussed the
maiter with legal counsel, who had concurred (AF-2E),

19. By lotter dated January 6, 1989, the contracting officer informed
Mr. Blackwell that his request for $400 for re-establishing the west
baseline was denied because the original stakes had not been accepted
by the COTR, because he had not been on site, and because legal
counsel contended that the inspector was responsible for mamntaining
the stakes througheut the project performance period. The letter
enclosed a {final eondract modification depicting accepted work
quantities. Mr. Blackwell was instructed to gign and return the
modification to the contracting officer for execution so that ouistanding
invoices conld be processed for pavment. The modification contained a
release of claims “arising out of or relating to the above additional
work.” The re-establishment of the west baseline was not specificaily,
or clearly, included in the referenced “additional work.” Based upon the
contracting officer’s undated closeput memorandum, the additional
work mentioned appears to have been extra inspection days necessary
beyond those originally estimated by OSM and additional photographic
work (AF-2A; AF-2D; AF-2E),

20. On January 17, 1980, Mr. Blackwell telephoned the COTR.

Mr. Blackwell’s notes of the call record the COTR's reaction:

1) Thought Payment Processed

2) Not Aware—Shocked

3) Lawyers Did Not Talk To Him W/R Baseline Charges
4) Should Get The Money Cuz He ORed Invoice

Complaint, Exhs. 4/5).

21. By letter dated January 17, 1989, to the conlracting officer,

Mr. Blackwell memorialized his telephone conversstion with the
contracting officer of that day wherein he had noted that he was
signing the final modification, excepting from the release of claims
appellant’s claim for $400 (AF-2B). The contracting officer signed the
modification on January 19, 1989, There is no evidence in the record
of any guestion or dispute by him as {o the effectiveness of appellant’s
exception to the release of claims.

22. On January 18, 1989, the confracting officer issued his final
decision denying appeliant’s ¢laim. The decision was essentially the
same as his January 6 letter, with the addition of CDA appeal rights
{AF-2D). Thig appeal ensued (AF-2F).
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In appellant’s notice of appeal, Mr. Blackwell stated that “itihere is
nothing in the contract inferring that I ‘babyeit’ any survey stakes” and
in the complaint he summarized his contentions:

There 1= no statement in my eontract wncerﬁiﬁg the contension [sie] fofl * * * lagal
countsel * * * [that] o company would be respondsible {zic] for survey points throughout
the project time.

# % * [ completed the work. It was accepted and approved by the OOTR; therefere, T
am asking for the $400.09 and interest gince fthe 1(¥G/88 invoice date] * # 4. - :

Mr. Blackwell has identified the issue in this appeal: whether, under
the econtract, appellant should be charged with the loss of the survey
stakes, or whether OSM should compensate appeliant for the extra
work performed, We find in favor of appeliant for the fellowing
Teasons.

i1] Prelmnamiy, even if the release of claims contained in the final

contract modification had been intended to cover appellant’s $400 claim
(and we do not so interpret it), OSM has not disputed appellant’s
exception from the release, recorded in a separate cover letter (FF 21),
and appellant did not waive its claim by signing the modification.
Sermor, fnc., ASBCA No. 32824, et af., BCA §—, slip op. at
7-8 (Aug. 16, 1998); Farnsworth & Chambers Co., ASBCA No, 7130,
1962 BCA 43489,

2] The Government would hold appeliart respongsible for its sarvey
staking until completion of the contract, However, the contract did not
coniain a Permits and Responsibilities clause, which prevides in part
that the contractor is responsible for all work performed until
completion and aceeptance of the entire work, except for any
completed, accepted unit of work {(see FF 9, note 1),

Rather, the contract incorporated the Responsibility of the Architect-
Engineer Contracior (APR 1984) clause, FAR §52.236-23 (48 CFR
§2.236-23), which provided in part:

fa) ¥ * # The Contractor shall, without additional compensation, correct or revise any
errors or deficiencies in its desigas, drawings, specifications, and other services.

{b} Muither the Govarament’s review, approval er acceptance of, nor payment for, the
services reguired under this eoniraci s}zali be constraed to operate as & waiver of any
rights under thiz contract or of any cause of action arising out of the performance of this
contract, and the Contracior shall be and remain Hable to the Government in accordance
with applieable lnw for all damages to the Government coused by the Contrastor’s
negligent performance of any of the services furnished wnder this contract. [Helics added.}

(FF 10),

Based upon our overall finding that the record supports appellant’s
credibility, we have found that the survey stakes were vandalized, as
alleged by appellant {(FF 1, £1), Moreover, although not entirely ciear,
it appears that the staking might have had to have been redone
anyway, at least in part, due to a design error chargeable to the
Government (FF 11},

In any event, the vandalism cannot be deemed an “error” or &
“deficiency” in appellant’s services under the Responsibility of the
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Architect-Engineer Contractor clauge, nor is there any evidence in the
record of negligence by appeliani. The Government bears the burden
to prove any such nepligence and it has failed entirely to do so. See,

by analogy, JAK. Construction Co., ASBCA No. 43089, — BCA 4
e glip op. at 6 (Nov. 30, 1983) (Government bears burden to show
that damaged work occurred because of “appellant’s fatlure to fulfill a
contractual responsibility or because of appellant’s negligence™ firrther,
cage involved Permits and Respongibilities clause and other ceniracior
responsibility clauses more narrow than the Responsibility of the
Architect-Engineer clause here).

Although, unlike under the Permits and Respensibilities clause, we
need not find that a unit of work was accepted by the Government in
order to held it responsible for loss or damage to it, we have found as
fact that the original stakes were placed (FF 1, 11). Under Section E
of the contract, Inspection and Acceptance, inspection and final
acceptance of all iftems was tc be done by the contracting officer or his
duly auwthorized representative (FF .6). The record reflects that the
COTR was the eontracting officer’s authorized representative
coneerning acceptance of the work (see, eg., FF 18). There iz no
evidence of record from the COTR that he had not accepted the work
and no affidavit from the contracting officer on this issue.

Furthermeore, the fact that the COTR recommended approval of
appelant’s $400 invoice is strong evidence that the COTR believed that
the original work had been accomplished; that OSM should pay for the
re-work; and that the price was fair (FF 17; soe also FF 11-186, 203

The record establishes that the contract’s unit work guantities were
estimates and that the Government intended to pay for additional
work required (see FF 19). The contract called for only one detailed
survey, as requested by the COTR, and was s0 priced (FF 5}, Payment,
for any subsequent surveys was to be made upon the basis of each one
performed and accepted. In this case, the COTR can be desmed to have
requested and anthorized the re-survey work, at least part of which
appears to have been required due to Government design error, and
none of which was due to appellant’s fauit (FF 11). This was not &
deviation from centract terms, or a contract modification requiring
contracting officer approval; it was an administrative matter within
ihe purview of the COTR.Therefore, appellant is entitled {o the
equitable adiustment wought.

Decision

The appeal is sustained in the amount of $400, plus interest,
computed from October 9, 1988, in accordance with the Contract
Disputes Act of 1978,

CHERYL ScoTT ROME
Acting Chief Administrative Judge
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I CONCUR:

BEBNARE V. PARRETTE
Administrative Judge

MESA OPERATING LIMITED PARTNERSHIP (ON
RECONSEHDERATION)

128 IBLA 174 Decided: February 3, 2994

Petition for reconsideration of a Board decision reversing a
decision by the Deputy to the Assistant Secretary—Indian
Affairs {Operations) denying an appeal requiring payment of
underpaid royalties and reealculation of royalties due.

Petition granted; Board decision modified in part

1. Administrative Practice—Administrative Procedure;
Generally—Rules of Praectice: Appeais: Exiensions of Time—
Rules of Practice: Appeals: Reconsideration

An extension of time for filing a petition for reconsideration may he granted in
accordance with 43 CFR 4.29(),

2. Federal 0il and Gas Royalty Management Aet of 1882:
Generally—Federal il and Gas Royalty Management Act of
1952: Royalties--Indians: Leases and Permits: Assignmenis—
Indians: Mineral Resources: 01l and Gas: Allotted Lands—Qil
and Gas Leases: Assignments and Transfers--0il and Gas
Leases: Royalties: Payments—Rules of Practice: Evidence

iy the abzence of a regulation and a PIF explicitly stating that filing the form constifutes
the assumption of the lessee’s obligation to pay royakty by the person filing i, a
document evideneing the person’s agreement to accept this responsibility is necessary.
3.Federal Oil and Gas Royalty Management Act of 1982:
Generally—Federal Oil and Gas Royalty Management Act of
1982: Royalties—Indians: Leases and Permits: Assignments..
Indians: Mineral Resowrces: Oil and Gas: Allotied Lands— il
and Gas Leases: Assignments and Transfers—(il and Gas
Leases: Royalties: Paymenis—Raules of Practice: Evidence

A division erder may constitite evidence that the obligatien to pay rovalty has been
assigned.

4, Administrative Procedure; Administrative Record—
Administrative Procedure: Administrative Beview—Appeals:
Generally—Rules of Practice: Appeals: Generally

Axn administrative decision is properly set aside and remanded if it 15 not suppoeried by
A eage racord providing this Beard the information necessary for an ohiective,
independeant review of the basis for decision.

APPEARANCES: Peter Schaumberg, Esq., Howard W, Chalker,
Esq., and Geoffrey Heath, Esq., Office of the Solicifor,
Washington, D.C,, for the Minerals Management Service;
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Jerry E. Rothrock, Esq., and Michael 8. Ray, fisq., Washington,
B.C., for Mesa Operating Limited Partnership,

OPINION BY ADMINISTRATIVE JUDGE IRWIN
INTERIOR BOARD OF LAND APPEALS

The Minerals Management Service (MMS) has filed a petition for
racongideration of our decision in Mese Operating Limited Partnership,
125 IBLA 28, 99 1.1 274 (1992) {(Meza),

MMS initially requested an extension of $ime o file its petition,

MMS request stated;

‘Flis decision upset a longstanding practice of requiring s paver, who pays royalties
dne on & Iaase on behalf of other payors, to pay underpaid royalties found te be due for
those payers’ interests, when the payor has identified iteelf to the MMS (on the Payor
Information Form) as the payor for those interests. Tounsel for MMS has been required
1o contack various MMS offieas in an effort to determine the impact of this decision on
MMS's royalty collections, to determine what MM5's response to the ¥ # ¥ decizion will
be, and o focate additional decuments to support a Petition for Reconsideration,

{Request for Extension of Time to File a Petition for Reconsideration
at 13,

[1] The regulation governing reconsideration, 43 CFR 4.403, provides
that a petition for reconsideration “shall be filed within 60 days after
the date of the decision. The petition shall, at the time of filing, state
with particularity the error elaimed and include all arguments and
gupporting documents.” Because of this language, we are as a matter
of practice reluctant to grant an extension of time for filing a petition
for reconsideration. We are authorized to do so under 48 CFR 4.22(0,
however, and did so in this case.! Because we were not persuaded that
the 80-day extension MMS requested was warranted, we gmnted an
extension of only 2 weeks,

In eur decision we held that the filing of a Payor Information Form
(PIF) by a person who holds no interest in a lease does nol evidence
the designation of the person filing it as responsibie for paying the
royalty and as a “lessee” within the meaning of 30 U.8.C, § 1702(7}
(1988) and 30 CFR 206,101

There must be a document assigning the obligation te make royalty payments, or a
contract or agreement stating this obligation as there was in Forest Gil Corp., [113 IRLA
390, 39 n.8, 41, 97 LD, 11, 17 1.8, 18 (1980}, MMS may specify the “tme and mazmer”
for a lessee to nolify it of such an assignment or agreement. 30 U.B.C. §1712(a)2}
[(1988)1.

125 IBLA at 43, 89 1D, at 282, We also held that ling PI¥s and
making royalty paymenis did not indicate thai Mess or its predecessor
intended o be bound as agents by the lessees’ obligation te pay
royalties, 120 IBLA at 47-48, 99 1.D. at 284.

1A CRR S2000 peovidess “The fime for fling or serving sy doorment may e extended by the Appeals Board
# # # hadhre whom the procesding is pending, sxvept for the time for #ling » netive of appeal and exvept where such
extension o eontrary to law or rogulation.” 45 CER £.408 dova nat provide that an extension may not be granted For
filieyg a petition for reconslderabion, Of, 43 CFR 4.421(c), 43 OFR 4.1162, 4.130Ke).
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MMS argues that, when it adopted regulations implementing the
Federal (il and Gas Rovalty Managemeni Aet (FOGRMA) in
September 1984, it implemented the provisions of 30 U1.8.C. §1712(a)
{1988), that a lessee (1) must make royalty payments in the time and
manner prescribed by the Secretary and (2) must notify the Secretary
of any assignment of a payment cbligation under a lease m the time
and manner the Secretary prescribes:

Clearly, the PIF requiremsent in [30 CFR] $216.51, as explained in the preamble, and
its connection with the notification of assignment of paying responsibility in § 218.52,
extablishes the PIF as the means for implementing the FOGRMA section 10%a}
{§1712(a)] requirement that the Secretary be notified “of any assignment the lessee may
have made of the obligation to make any royalty or other payment under a leage ¥ * 7
Therefore, the Beard’s holding in Mesa that the PIF does not consbitute notice of sn
aggignmens is contrary o the regulations and published procedures. [3]

{Requesi for Reconsideration at 45}

After deseribing the PIF, we stated in our decision: “With these
contents, the PIF cannot constitute an assignment of the obligation to
pay royalty, nor is it either evidence of or notice of an assignment,”
125 IBLA at 41, 98 1D, at 281. MMS disagrees, arguing that the lease
ierms state the lessee’s duty £o pay royalties, and that, if a persen
other than the lessee pays rovalties, it must be doing g0 pursuant to
an agreement between the parties.

1t is stmnply illogical te assume that a purchaser would fulfll 2 lesser of retord’s rovalty
vhligation, or that the lessee would file nething and pay nething at the same time,
absent seme agreement from the purchaser to do so—ie., an asgignment.

* & & Neither FOGEMA nor the regulations require that such an assignment be in
writing, An oral agreement betwesn the parties may be just as binding. Mesa conld not
assurne the jessees’ royalty payment responsibility unless the lessees assigned that
responsibilifty to Mesa, Therefore, pursuant to (3¢ U.S.C, §1702(7), which defines lesses
as including a person whe has been aseigned responsibility to make royalty payment),
Mesa way a lessee and responsible for complying with MMS's order to pay the additional
royakiies.

{Request for Reconsideration at 5.)
Finally, MMS said it

ZMMS refors Lo twa regpensen in the preambde to comments on the propesad ruley, The fivst responds fo & general
comment objerting "o the burden that the vatea will ploes ot small novopersting lesseey aud rayally paghors,
pariioninedy the reporting and paying requirements.” MME' responze states:

“Lessees and royslty payors may odeck ta have the sperater or parshaser saboik the required payiments and reports
to MMS, However, a5 required by the fct, those stsumbng paying sad roporting ohiigations mest corply with MMS
reporting and paying vequirements, Further, the Iessee will romain uitinotsly responsible for 2l paymeents and report:
trom the lepse, 4% FE 17334, 3753738 (Sept. 21, 1984).7

The second response notad that fHee nesple hod commented that the 60.day poried under propossd see, 21552 S
the lessee to notify MMS of its assipnment of paying responsibility or of any change in paying responsibility {if snyane
othor than the lossee is to bo responaible for paying) conflictad with the 30-duy pered in sroposed soc, 21051 for
filing & PIF "no Jater than 30 days afley issvance of a new lease or & change to an sxisting lease which chapges the
paying respensibility of the teasn.” 48 FR 42004 (Sepe, 56, 18831 MME raspended that sec. 218.52 "nay een amended
te 30 days to copfarm to § 21051 requirewments, For an explanation of the M-day requirement, ses the discussion of
commments o §210.51 given abuve” 48 FR 373346, 37340 {Sept. 21, 1984), The discussion of conpmonts on see, $310.51
that MMS referred fo states in part:

“Phe MME'Y new computericed Anditing and Fimancial Systems (AFS) cannot properly track paymeat
respopaibilities without eurrent and secsrate Form MMS—4005 {PHF) dots. Consequently, the MMS must receive theae
forens within 30 days a5 required a4 §210.5). The MMS understands that all the data required on Form MMS—4026
cannet Always be provided within 30 days, especially in the cage of newly fssued lesses, Nevertheless, the MME will
require the sebmittal of that form with the best deta avaiteble at the tie of schoitta) (2t a odndmem, MBS rost
be tofd who iz to be Eho interim desipnaied payor). An amendad ragubmitial ghould he mads ot a jster dute when
testenipiyer responsibilitien sre changed.” 4% FR 277336, 37438 {Mept. 21, 19841
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made & further search of iy files and found [fwo} division orders gigned by the leasehaid
owner directing Pioneer Gas Products Compary {(Mesa's predecesser), pursuant to the
gaz sales confract, “to disburse the payments due under gatd Cias Congract to the pavees
shown below * * %" The designated payees include the royaliy interests, imeluding
specifieally the [Inited States as trustee for the various Indian aliottee lessors.

{Request for Reconsideration at 6). MMS alsc submiited a third
division order dated August 22, 1986, directing Mesa to make payment
for gas produced from a well on one of the leases. These divisien orders
establish that Mesa wag assigned the royalty payment responsibility by
the lessee, MMS argues.

Mesa responds that MMS petition for reconsideration should be
denied because MMS has presented no exiraordinary cireamstances
that warrant reconsideration: “The MMS, in requesting
reconsideration, does little more than reiterate the same arguments
that were rejected by this Board the first time around” (Opposition of
Mesa Operating Limited Parinership to Request for Reconsideration of
the Minerals Management Service at 3). Alternatively, Mesa argues
MMS may not rely on the division orders i submitied with its petition
because it does not explain why they were not produced in response fo
the Board's August 29, 1991, order that MMS file the lease files for the
leases involved. In any event, Mesa argues, the division orders do not
consfitute an assignment of the chligation fe pay rovalties:

A division order is, in essence, 2 “hold harmless” agreement wherehy the operator or
royalty owners of a Tease agree to “hold harmless” the purchaser of the &l or gas for
payments made by the purchaser in the proportions set out in the division order.

8 Wiiliamg and Meyers, Oif and Gos Lene af 334-35 (19582), These division nrderg are
not filed with, or approved by, the Becretary as required by FOGRMA for notices of
assignment, nor are they intended by the parties to be an assignment of the lesgees’
royalty obligation.” Indeed, they are net even signed by Ploneer.

Mo any ¢vend, the division orders submpilbed by MMS ere deted in 1992, several menths before the January 12,
1883 effective date of FOGHMA. Thereftne, the division orders could not possibly have been meant as assignmonts
of voyaley obligution pursusat to the requiiements of that statute.

{Opposition of Mesa Operating Limited Partnership to Request for
Reconsideration of the Minerals Management Service at 6).

We remain unpersuaded that 30 CFR 210.51 and 218,52 establish
the PIF as notice of an assignment of the obligation {o pay reyalty. As
proposed in 1983, 30 CFR 218.52 provided that “[tihe lesgee ghall
notify MMS within 60 days of its assignment of payving responsibility
or of any change in payment responsibility i any individual or
company, other than the lessee, is to be responsible for paying the
rentals or royalties * * *7 48 FR 42905 (Sept. 20, 1983). As adopted,
gection 218.52(a) provides: “When the lessee or revenue payor assigns
any paying responsibility to any other entity, MMS must be notified
within 30 days of the assignment.” 30 CFR 210.51 provides:

The completed [PIF] must be filed by the party whe is making the reni or royaliy
payment {(pavor} for each royelby source. {The PIF] must be filed no later than 30 days
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after izsuance of 3 new lease or a modification to an existing lease which changes the
paying responsibility on the leasze,

It did s0 in substance when 1t was proposed. 48 FR 42904 (Sept. 20,
1983}

Although the ehanges in section 218.52 conformed the 80-day period
1o the 30-day period in section 210.51, and this was explained in the
second response in the preamble to the final regulations, supro note 2,
those changes also required & “revenue payor” as well as “a lessee” to
give notice of an assignmeni and expanded the seope of assignments
for which notice is required from rentals and royalfies to “any paying
responsibility.” The combined effect of these changes in section 218.52
was to make the PI¥ serve so many purposes that its function as the
means for a lessee bo give notice of any assignment the lessee. may
have made of the obligation to make any rovalty or other payment
under a lease in accordance with 30 U.S.C. §1712(a) {1988}, was no
longer clear, especiaily in view of the fact that such an assignment
would not likely entail either issuance of a new lease or a modification
to an existing lease, the only evenis that call for Hling a PIF under
sectlan 21051, MMS acknowledged this in its October 1890 statement
that it planned to revise 30 CFR Part 218

Reuponsibilities of Minerals Management Service include the collection of royalties,
boruses, rentals, and related revenaes from Federal and Indian mineral leases. These
monies are, for the most part, coliectad fram the current designated pavor on the lease.
However, if MMS is unable to collect from the current payor, it must pursue collections
from s prior payor(s), the lessee, or an assignee of the lease. Existing regulations are
unclenr as io the responsibilities and Habilities of the parties involved. Therefore, MMS
is proposing to amend its regulations to clarify payor, lessee, and assignee requirements
and responsibilities.

B85 FR 44622 (Oct. 29, 1990}

The first response in the preamble to the 1884 regulations that MMS
refers to in its Request for Beconsideration, supre note 2, points out
it is permissible for a lessee or royalfy payor to shift the burden of
paying and reporting to MMS to a purchaser or operator, so long as
the purchaser or payor complies with the paying and reporting
regulations and the lessee remaing ultimately regponsibie. This
response helps explain why the “responsibilities and labitities of
parties invelved” are unclear under the existing regulations. It does not
make clear that a purchaser such as Mesa becomes Hable under these
regulations for a lessee’s royalties if it files a PIF for the lease. Indeed,
the statement in this response that the lesgee will remain ultimately
responsible implies the contrary,

[2] Our concern remains that peither the language of the regulations
nor the PIF itself makes clear that a person who hag no interest in the
iease but makes royalty payments has been assigned or has agreed to
assume the Jessee’s legal obligation to pay. We are nnwilling to hold
a person whe has ne interest in the lease responsibie for such an
important obligation on the basis of an oral agreement and the filing
of a PIF, as MMS suggests. In the absence of a regulation and a PIF
exphicitly stating that filing a PIF constitutes the assumption of the
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lessee’s obligation to pay royalty by the person filing i, a document
evidencing the person’s agreement to accept this responsibility is
necessary. Phillips Petrolewm Co., 121 IBLA 278, 28485 (1991); Forest
Oil Co., 113 IBLA 30, 39, 97 LD. 11, 17 (1990}, rev’d in part on other
grounds, 9 OHA 68, 98 1.13. 248 (1981). For that reason, we twice asked
the parties to this appeal whether there were any documentis in the
record indicating that responsibility for paying the royaities had heen
assigned o or assumed by Pioneer or Mesa. 125 IBLA at 45-46, 93 1.D.
at 283

[3] We agree with Mesa that MMS submitted the division orders
belatedly. We do not agree that the division erders do not indicate that
the responsibility for making royalty payments was assigned to Pioneer
and Mesa, A division erder iz “a direction and an authorization fo &
persen who has {or will have) a fund for distribution [of proceeds of oil
and gas leases] among persons entitied thereio as to the manner of
distribution. A transfer order is a direction and authorization to change
the distribution provided for in a division order.” 4 Williams O#l and
Gas Law § 701 (1992). As Mesa says, a division order is a means for
the person responsible for distribution to protect himself against
liahility in the event of an improper distribution. fd. Usually division
orders are prepared by the purchaser or other person regponsible for
distribution, Id. .

MMS submitied three division orders, of which two are entitled
“Directions te Pioneer Gas Products Company for Dishursement of
Payments under Gas Contract.” One of these applies to gas production
from four wells producing from the Chester Formation, two of which
are located on lands in which £wo of the three leases in this case are
Iocated, effective on first production. The second applies to gas
produetion from 2 fifth well loeated on lands in which the third of the
leases is located, effective October 15, 1982. The division orders are
signed by the leasehold owners and state: “[Plursuant to the provisions
of the above mentioned Gas Contraet, Pioneer Gas Products Cempany
is hereby directed, until further notice, to disburse the payments due
under said Gas Contraet to the payees shown below in accordance with
the designated fractional interest of each payee.” The first division
order specifies the division of interest for (1) royalty interest and
excess royalty interest payees, inclading the United States of America
in trust for several people; (2) overriding royalty interest payees; and
(3} working interest payees. The second division order specifies the
division of interest for two payees, a 0.833333 WI (working interest)
and a 0.166667 RI (royalty interest) €0 the “United States of America
in Trust for Willard Betrand Guy and Willdens Frances Buy Beck],]
Minerals Management Service.” The third division order submitted by
MMS is directed to Mesa and applies to gas deliveries beginning
July 8, 1986, from a sixth well located on the same lands as the fifth
well is located. It names the same payee for the yoyalty interest as the
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second division order. These documents make clear that Ploneer and
Masa are to pay the royalty and we accept them as evidence that they
weore assigned responsibility for paying the royalty even though they
did not sign them,

© [4] The decision Mesa has appealed from required Mesa to pay the
amount of Pioneer’s January and April 1986 underpayments and o
recalculate the royaliies for all other months from March 1981 to
November 1988 and report any addifional royalty due. However, we
cannof be sure these division orders apply to the leases involved in this
case, and we de not have division erders or other decuments indicating
that Pioneer and Mesa assumed responsibility for payment of royaliies
for all production from these three leases for this time period. The first
division order was executed May 30, 1984, and refers to first
production from four wells in the Chester Formation. We do not know
when first production from these wells oceurred, whether these wells
are actually on the leases invelved in this caze, or whether there are
other producing wells on these leases, The second division order refers
to a single well and indicates this well i5 on Federal Lease #1420
20632354 in the SE  of sec. 3, T\ 8 N, R. 11 W, rather than Indian
lease No. 807032384, so we cannot be sure if apph&s te the third lease
in this case. See 125 IBLAat 5001, 89 1D &t 276 0. 1.

Az a general rule, an administrative decision is properly set aside
and remanded if it is not supported by a case record providing this
Board the information necessary for an objective, independent review
of the basis for decision. Shell Offshore, Inc., 113 IBLA 226, 233,
9F LIN 78, T1-78 (1990). See alse Kanawha & Hocking Coal & Coke
Co., 112 IBLA 365, 368 (1090), Wayne D, Klump, 104 IBLA 164, 166
(1988); Soderberg Rowhide Banch Co., 63 IBLA 260, 26162 (1982), We
therefore set aside the September 20, 1980, decision of the Deputy to
the Assistant Secretary--Indian Affairs {Operations) and remand the
case for readjudication based on any decumeniation that is not
available to us. @

FWe noted in e decision in Mese, 125 IBLA Bt 4243 516, 8% L1 at 28382 n.16, thet MMS moved for
reconsideration of our decision Fn Phillips Petrolenm Co., supro, setting agide the portion of MMS' decision requiring
Phillips to recatenlete rovaliies for its co-lessens berause there were no PIRY or other indication in the record thae
Phillips wasz asaigned or hed assumed legal vesponaibility for fis colessees’ ropalties. See 121 LA ol 28485, With
ity motion for rovorwideration MMS Gled copiss of the PIFs that Phillipe hed submitted. After our dedsion in Mesa,
MMES reguested that we suspend considerstion of its motion for recomsideration of PRillips so that it could Tocate
ducments that woald ndicate an assignment, and we did sc. Later MMS smabmitted a cogy of it Request fir
Reconsiderntion in Mese and sepies of divistan orders (o Phillips for the loases invalved. MMS sheerved:

e diviston ordery exprassly assign Phillips the respenaibility t0 make rovalty paymoents, The Hwat page of each
division srder * * # states that ‘Phillins shall give credit for 9aid ofl a¢ per diractions below.” Pollowing fhas skaternent
i a list of who gete credit and the division of interest. Inchuded in cach List 4% the royally interest. Thus, the division
oyder indicater that Phillips wis assigned and acoepted the reyalky payieent respongibility.” (Supplemental Brief at
. )

In Fhitlips, tvo, where Phillips filed PIFe on behalf of its ¢o.lossess, we hold the view that in the abeence of &
regulation and o PEY explicitly statimg that filing s P conglitates the sseumpbion of the lessee's obligation to pay
toyalty by the person filing &, & decoment stidencing the person's agreemont to necept this reasponsibility 14 Mecadsary,
By Bhillips, the division ordeps, o Phillips letberbasd, eradit the reyalby interest o the Bureas of Tndiun Affales

the credit of varives Indian allotments effetive with the firat production or firat van of the leases and were spproved
by the Area il and Gas Supervisor, Geologival Survey, o 1895 and 1576, Because we agree these division orders
assign responsibility for payment of royeities te Phillips, by srder isswed ‘oday we vacabed the portion of our decision
hotding ¥ was not apparent from the vecord that Phillins wue assigred or bad asswmed Jegal responsibility for
navinent of ite endesores’ rovalties, Beogose wa did not know from the resord before us whether a3 of thege division
orders remained in offeed for all of the Janvary 1978 June 198Y poriad MMS regoired Philips to recslenlnte roynliion
on thosa leases, however, we ramandod the core For resdindieation by MMD baged on ite debormination of hose facts.
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Therefore, in accordance with the authority delegated to the Interier
Board of Land Appeals by the Secretary of the Inferior, 43 CFR 4.1,
MMS’ petition for reconsideration is granted, our decision in Mesa
Operating Limited Partnership, 125 IBLA 28, 99 LD, 274 (1992}, is
modified in part so that the September 26, 1990, decision of the Deputy
to the Assistant Secretary-—Indian Affairs (Operations) is set aside,
rather than reversed, and remanded for action consistent Wzth this
apinion,

Wi A, IrnwiN
Administrative Judge

1 concur:

Davip 1. Hucuzs
Administrative Judge

APPEALS OF MARSHALL ASSOCIATED CONTRACTORS,
INC., AND COLUMBIA EXCAVATING, INC. (J.V.)

IBCA-1901, -2088 Decided: Fe_bmary 15, 1994
Contract No. 2-07-40-C0809; Contract No. 3-CC-40-01040. '

 Motions for Reconsideration Granted; Burean of
Reclamation.

1. Contracts: Rules of Practice: Generally-—Contracts: Rules of
Practice: Motions

Upen appellant’s demonstration of good couse, the Board granted reoanmdemhon of
arders dismissing appeals with prejudice for failure o prosecute, The appeals previously
had been dismissed without prejudice. No show cause orders had issued prior to the
dismissals with prejudice; there was ne reinstatement deadline for one of the appeals;
the parties had agreed {o delay the prosecation of the other appeal pending resolution
of the first one and the Beard had acquiesced; appellant had been actively pursaing its
clmims, albeit in other fora; and the Government had not established any specific
prejudice,

2. Contracts: Rules of Practice: (renerally—Contracts: Rules of
Practice: Motions

The Board’s Hule 4.127¢a), calling for the dismissal with prajudice of rertain appeals, if
not reinstated within 3 years after their dismissal without pregudice, did not apply. That
ruls pertained Lo appeals, unlike those at issve, with which the Board was unable o

proveed and which i was I'eqillred to distnias without prejudice for reasons beyond its
eontrol.

3. Contracts: Rules of Practice: Geaemﬂymﬁontracts. Rules of
Practice: Motions
The HBeard noled that involunisry disrnisgals with prejudice prior to any resolution on

the merits constitnted a severe sanction, which was panwarranted when appellant had
not acted williully or in bad faith and had net refused ts comply with sny Boeard order,
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APPHEARANCES: Richard A. Franzke, Stoel, Rives, Boley, Jones,
& Grey, Poriland, Oregon, for Appellant; Elaine England,
Department Counsel, Office of the Regionai Solicitor, 1.8,
Department of the Interior, Sali Lake City, Utah, for the
Gevernment,

OPINION BY ACTING CHIEF ADMINISTRATIVE JUDGE ROME
INTERIOR BOARD OF CONTRACT APPEALS

Appeliant joint venture Marshall Associated Contractors, Inc., and
Columbia Esxcavating, Inc. (hereafter sometimes “Marshail”), has
moved for reconsideration of the Beard's orders of October 21 and
October 27, 1993, which dismissed IBCA-1961 and IBCA-2088,
respectively, for failure to prosecute. The Board’s rules allow for
recongideration if, in the judgment of the Board, sufficient reason
appears to grani it. Rule 4.126 (43 CFR 4.126). As yei, there has been
no decision on the meriis and we are not concerned with atiendant
substantial evidence, or newly discovered evidenee, considerations.
Because appeliant has demonstrated good cause for reconsideralion, as
folows, the motions are granted and these appeals are reinstated.

The facts addressed below are based upon the current Board record
or are as alleged by Marshall and uncontreverted by the Bureau of
Reclamation {BOR). They are presented in the context of Marchall's
motions only and do not constitute findings of fact on the merits, For
purpases of this decision, we have consolidated the appeals for
constderation,

L. BACKGROUND
A IBCA-1901

This appeal was filed on December 26, 1984, from the contracting
officer’s December 6, 1984, final decision terminating Marshall’s
coniraet with BOR No. 2-07-40-CO808 for default. The contraciing
officer did not issue a final decision on Marshall's September 28, 1584,
certified claim for differing site conditions, defective specifications, and
time extensions,

In January 1985, Marshall and its surety negotiated what they
believed to be a setflement agreement™with the contracting officer
which would have converted the defaulf fermination to one for
convenience and paid Marshall $3.3 million. Marshall notified the
Board on February 28, 1885, that Hs appeal had been settled and, by
order dated March 6, 1885, the Board digmissed the appeal witheut
prejudice to reinstatement “in the event the terms and conditions of
the settlement are not carried out.”

Marshall alieges that, in accordance with the setilement agreement,
it sold its equipment by auction at the site; BOR revised its
specifications for a reprocurement contraet; the surety did not protest
the reprocurement, in reliance upon the settlernent agreement, the
reproecurement contract was issued in April 1985; the contracting
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officer who had agreed to the settloment retired; and BOR revoked the
settlement in May 1985,

BOR agrees that a “proposed” settlement was rea(,}leé on the stated
terms, but disputes that it was final or enforceable, alleging that the
contractmg officer did not have aunthority to enter mio it

On June 11, 1985, Marshall notified the Board that BOR had
revoked the settlement and Marghall filed a complaint, which it
amended on July 10, 1986, fo focus on the issue of whether a
settlement agreement had been reached.

The parties engaged in discovery and hearing preparation. Marshall
has alleged, including by affidavit of involved counsel, that discovery
and the hearing were fo be on the issue of the validity of the
settlement. BOR, by eurrent counsel, who did rot become counsel of
record untll November 22, 1993, disputes that characterization. BOR
has not submitted any affidavits, however, and the record appesars fo
support Marshalls contention.

By order dated June 1, 1987, Judge Packweod, to whom thess
appeals were assigned, and who is now retired, scheduled a hearing for
September 14, 1987, In a September 10, 1887, telephone conference,
Judge Packwood notified the parties, sua sponte, that, based upon his
review of a letter in the appeal file, there was no valid settlement
agreement; that he would not permit Htigation over the igsue of
whether a seitlement agreement had been reached; and that he would
not receive any evidence eoncerning the issue. He agreed to allow
Marshall to file an offer of proof, however, and the hearing was
canceled.

On October 23, 1987, BOR filed a Motion for Partial Summary
Judgment concerning the slleged sefflement. In Janvary and February
1688, Marshall filed 1ts offer of proof and supporting legal
memorandum. Through November 1888, the parties continued fo file
related materials. _

. By order dated June 30, 1989, Judge Packwood, with the concurrence
of another Board member, found that the contracting officer did not
have authority to convert the termination for defauls o a termination
for convenience. He also denied BOR’s motion for partial summary

jadgment on the settlement agreement issue. Judge Packwood
eoncluded:

Although the Board will not receive or consider evidence regarding the previcas
settiement negetintions, if 4 seftlement was a goed idea then, it is an even befier idesn .
now. Accordingly, the Boord eleels to remove this appeal from the active docket to allow
the parties fo explore further the possibility of seitlement. The Board does not maintain
a suspense docket, so the removal is accomplished by dismissing the appeal without
prejudice {o reingtatement in the event that the negotiations are unsuccessfil. If the
parties do not agree to a settlement, any further discovery needed should be completed
hefore reinstatement is requested, since the appeal will be restared #o the active docket
only when appeliant is prepared to schedule on immediaie hearing on the merifs of ity
appeal, {ftalics added .}
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On Oetober 17, 1889, Marshall filed with the Beard an unopposed
motion asking Judge Packwood to enter a judgment and certify for
appeal the guestion of the contracting officer’s authority to convert the
defauls termination fo one for convenience. It filed additional materials
in support through December 21, 1984,

The appeal was reinstated on February 26, 1990, and by order dafed
April 24, 1890, Judge Packwood, with the concurrence of another
Board member, rejected the procedural relief sought by appellant. He
concluded:

Accordingly, the moetion to certify that a controliing guestion of law was involved in
the Board’s order of June 36, 1989, iz hereby denied. This appeal, having been restored
te the active docket for the purpose of this Order, i8 hareby returned {o the ingetive
docket by dismissing the appeal without prefudice to reinstatement at such time as
aggeiéc;nz ie prepored o schedule an Emmedinte hearing on the merits of its case. {Thahes
o (=13

Thereafter, Marshall conferred for several months with the
Department of the Interior to atternpt to resolve the settlement issus,
1t alleges that, due to work under the reprocurement contract, the
physical evidence reiated to its differing site condition and defective
specification claims was destroyed. Especially, it judged that the time
and expense of litigation on the merits was not warranted due to what
it helieved to have been g valid settiement. On September 19, 1991,
BOR’s Commissioner propesed an administrative (not a Board) hearing
on the settlement question, and one was scheduled for December 18,
1991, The Commissioner later postponed the hearing and, on
February 12, 1992, Marshalil was informed that it would not be
rescheduled and that BOR would not consider the matter fisrther.

On November 1, 1982, BOR issued a claim for excess reprocurement
costs against Marshall and its surety for over $3.3 miilion. On
December 21, 1952, Marshail's counsel suffered a stroke and had to
suspend his law practice for several months. In the meantime, in
January 1898, the surety, not a party to the Board proceedings, soughi
a ruling in the United States Bistriet Court in Oregon against
Marshall and BOR on the ground that the January 1985, alleged
settlement wag dispositive, It dispated BOR’s reprecurement cost
demand. '

On August 13, 1993, the District Court ruled that it lacked subject
matier jurisdiction. On Aogust 28, 1993, Marshall and the surety
appealed to the Ninth Circuit Court of Appeais from that decigion.
Appeliant advises that those appeals have not yet been decided.

On October 29, 1983, Marshall filed a complaint in the United States
Court of Federal Claims chalienging BOR’s reprocurement cost
demand. In the meantime, on October 21, 1993, the Board, sua sponte,
had issued its order dismissing IBCA-1901 for failure to prosecute,
without & pricr order to show cause. On November 17, 1983, Marshall
filed a motion for reconsideration. BOR has objected and Marshall hag

raplied.
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B IBCA.2088

Marshall filed this appeal on October 7, 1985, from the contracting
officer’s failure to render a decision its July 1984, certified elaims for
defective specifications and differing site conditions under its contract
with BOR No. 3-CC-40-01040. IBCA-1901 was pending at the time,
although IBCA-2088 was assigned {o Judge Doane, who, tike Judge
Packwood, is now retired.

By order dated March 28, 1986, Judge Doane, with the concurrence
of another Board member, sug sponte dismissed IBCA-2088 without
prejudice to reinstatement because Marshall had advised that the
parties would not be ready to try it before the Fall and that #t had no
objection to the removal of the appeal from the Board's active docket,
The dismissal was without prejudice to reinstatement by either party
prior to Octeber 15, 1986, The order noted that, if neither party
requested reinstatement, the appeal would be sabject to dxsamssai with
prejudice for Iack of prosecution,

On October 18, 1986, Marshall requested & 90- day extezzsmn of the
reinstatement pem}d noting that it had Hmited resources and that it
wished to cencentrage first on IBCA-19061, which involved censiderably
more money and with respect to which it expected to seek a dispositive
ruling on entitiement. Marshall reports that it elected to pursue IBCA-
1901 first because it was unable financially to pursue more than one
active appeal at a time and that BOR coneurred with this manner of
proceeding. BOR has affirmed this agreement.

By order dated October 15, 19886, the Board extended the
reinstatement period to January 15, 1987, and upon the partiesd’
stipulation, by erder dated Janvary 12, 1987, extended the peried te
July 15, 1987, By order dated July 14, 1987, the Board extended the
reinstatement period to January 15, 1988, noting that: “Counsel for
appeliant represent that the parties have dgreed to prosecute and
complete another appeal of appellant pending before this Beard,
(IBCA-1901), arising from the same project but under a different
contract, prior fo addressing this appeal * * 7

After ity initial dismissal order, none of the Board’s orders contained
any reference to the potential for a dismissal with prejudice for failure
to prosecuie. :

By order dated October 27, 1993, the Board, sua sponte, disossed
IBCA-2088 for failure to prosecute, with ne prior show cause order. On
November 28, 1993, Marshall moved for recongideration. On
December 14, 1993, it submitted a revised motion. BOR has objected
and Marshall has replied.

DISCUSSION

11 Under appropriate circumstances, the Board has inherent power
0 rescind a dismissal with prejudice to rectify an error or to provide
an appellant with the opportunity to adjndicate its appeal on the
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merits. Cosmic Consiruetion Co., ASBCA Nos. 24014, ef al., 84-1 BCA
4 17,028,

These appeals were dismissed for failure to prosecute without
advance orders to show cause, The Board's pertinent Rule 4,127(h)
{43 CFR 4.127(b}) provides;

(b} Pismissal for failpre to prosecute or defend., Whenever a record dizscloses the fatlure
of either party to file decuments required by these rules, respend to notices or
correspondence from the Beard, comply with orders of the Board, or stherwise indicates
an intention not to eontinue the prosecution or defense of an appeal, the Board may issua
an order reguiring the offending party fo show cauwe why the appeal should not be either
dismizsed or granted, as appropriate. Hnoe cause is ghown, the Board may taks
appropriate action. :

Here, the Board’s orders in IBCA-1901 did noi set any reinstatement
deadline. Indeed, appellant was not to seek reinstatement until it was
ready for a hearing on the merits. Appellant has demonstrated that
it was not ready. At the same time, it has explained the reasons for
its inactivity hefore this Board. I has been pursuing matters pertinent
to the prosecution of its appeals actively for the past several years,
albeit in other fora,

in the case of TBCA-2088, while the Board does not condone
appellant’s failure to sesk another extension of the reinstatement
deadline, extensions were granted to appellant routinely; BOR did not
oppose the extensions; and the parties had agreed that IBCA.I801
would be compieted before they and the Board undertocok EIBCA-2088-
an agreement acknowledged by the Board in its July 14, 1987, order.
Thus, appellant’s error in failing to seek an extension of the
reinstatement deadline was merely procedural and did not prejudice
BOR.

BOR has cited general prejudice due to the passage of time and the
retirement of certain of its personnel, but, aceording to appellant, the
contracting officer involved in the alleged seftlement retired years ago,
before BOR determined not to settle. BOR has not alleged that it
cannot lecate him or any other knowledgeable witnesses nor
established gny other specific preiudice to if.

This Board previsusly has declined to dismiss appeals for failure to
prosecule when, as here, there was no reinstatement deadline; or the
parties agreed to a particular course of action that delayed the
prosecution of the appeals, and the Board acquiesced; and the
Governmert did not prove prejudice. Whitesell-Green, Ine., IBCA Nos.
192740, 85-3 BCA 9 18,173, Based upon appeliant’s current showing,
dismissal for failure {o prosecute is not warranied.

[2] Regardless of the application of Bule 4.127(b), BOR alleges that
our Rule 4.127(a) (43 CFR 4.127(a)) mandates dismissal of these
appeals with prejudice. That rule provides:

{a} Dismissal withowt prejudice. In certain cases, appeals docketed before the Board are
required to be placed in o suspense siafus and the Board is unable fo proceed with the
disposition thereof for rewsons nof within the control of the Board. Where the suspension

has continned, or may continue, for an inordinate length of time, the beard may, in its
diseretion, dismiss such an appeal from the docket without prefudice to its refnstatement
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when the cause of suspension has been removed. Uznless either parby or the Board acts
within 3 years to reinstate any appeal dismissed without prejudice, the dismissal shall
be deemed i0 have been made with prejudice. [Italics added.]

The Board’s orders dismissing these appeals without prejudice were
issued sun sponfe and were within its contrel. Had the Board elected
to proceed with the disposition of the appeals, it could have done so.
As noted, the Board's orders in EBCA-1901 did not set any
reingtatement deadline and, in IBCA-2088, BOR and the Board had
coneurred in appellant’s request that it be allowed to refrain from
prosecuting thai appeal until IBCA-190] was resolved.

Therefore, Rule 4.127(a) does not apply. Even if it were deemed
potentially applicable, our rules are procedural only, and it {s within
our discretion {o modify thers in the interests of justice. J.C
Equipment Corp., IBCA Nos. 2885.89, 91-3 BCA ¥ 24,322. dccord
Cosmic, suprda.

. In Cosmic, unlike here, appellant itself had requested that the
Armed Services Board of Contract Appeals (ASBCA) place its appeals
in a suspense status and dismiss them without prejudice pursuant to
ASBCA BEule 30, which provided for their automatic dismissal with
prejudice if appellant did net meove fo reinstate them within 3 years,
Appellant was not Himely in requesting reinstatement and the
Government moved for dismissal with prejudice, citing the passage of
the 3-year deadline; failure to prosecute; and general prejudice to it
due to difficulties in providing witnesses and documents. The ASBCA
nevertheless found that the Government had not demonstrated specific
prejudiee and declined fo dismiss the appeals with prejudice, modifying
prier orders $o that effect:

fAlppeliant here did not request dismissal with prejudice. Tk enly sought a suspension
of proceedings but dismissal with prejudice followed ag a matter of course by the self-
exeeuting terms of Bule 30,

Alse, there is nothing in the appellant’s conduct. that could he termed contumacious
or contempiuous towards the Board.
® % % no show cause order was issned to which appellant shouid have responded and
ithere was not reason] to consider the divmisesls of these appeals as eonstituting
adiudication on the merits, # * *
® * ® * & + Ed

Alhough appetlant may have been less than diligent by not adbering to the Rule 3¢
three-year limitation for reinstatement, in these circumstances this may not be a
sufficient reason for denyving appellant the opportunity to pregsent and argue the meriis
of its case and obtain a resslution based on the merits.

1f is therefore fair and appropriate for the Board to modify the effect of iis orders
® % * and to vacale the dismissal of the appeals with prejudice that resulted from the
orders and the passage of the three-vear peried under Rule 30, + % #,

The record does not support dismissal of the appeals with pre_]ud:w f'm; fack of
prosecution as the Government has reguested, = %

84-1 BCA at 84,798-99.
(3] Finally, involuntary dismissals with prejudice prior to any
resolution on the merits of Marshsil's appeals would constitute a -



29 DECISEONS OF THE DFPARTMENT OF THE INTERIOR {166 1D

severe sanction, undeserved here, when Marshall hag not acted
willfzlly or in bad faith and has not refused to comply with any Board
order. See Societe Internationale v. Eogers, 357 U.S. 197, 212 (1958);
Kropp v. Ziebarth, 557 ¥.2d 142, 146 (8th Cir, 1977); Willie Wood
Mechanical Systems, Ine., VABUA No. 2808R, 88-8 BCA ¢ 22,039,
Cosmic, supra.

In Willie Wood Mechanical Sysferns, the Board siressed that
dismissal of an appeal with prejudice is the most drastic of sanctions,
The Board had dismissed appellant’s appeal with prejudice for failure
to prosecute after it had not received any response to s second order
to show cause. Although appeliant’s conduct was far from responsible,
it demonsirated what the Board deemed to be excusable error and a
desire to pursue the appeal, and the Board granted its motion for
reconsideration. The cirenmstances and equities weigh much more
heavily in appeliant’s faver here and thes warrant reconsideration of
the Board’s orders dismissing appellant’s appeals with prejudice.

DECISION

Appellant’s motions for reconsideration are granted; the Board’s
orders of October 21 and Gctober 27, 1993, are vacated; and IBCA-1901
"and IBCA-2088 hereby are reingtated. Counsel for the parties are to

confer and to arrange for a conference esl} with the Board on or before

Mareh 1, 1984

CBERYL ScoTT ROME
Acting Chief Adminisirative Judge

I CONCUR:

BuunNaARD V., PARRETTE
Administrative Ju_dge

APPEALS OF TECOM, INC.
IBCA-2970 a1, et al, Decided: March 11, 1994
Contraci No. 14-08-0001-28468; Geological Survey, |
Motion to Dismiss Denied.

1. Contracts: Contract Disputes Act of 1978: Jurisdietion-.
Contraets: Disputes and Remedies: Jurisdiction-Rules of
Practice: Appeals: Dismissal--Rules of Praectice: Appeals:
Jurisdiction—Rules of Practice: Appeals: Motions

In denying the Government's motion to dismiss, the Board held that, when the
Government disputed aoy Hability for wage increases during a coniract’s base year,
appellant’s quantified claims for such increases satisfied Coniract Dispites Act
reguirements.

2. Contracts: Contract Disputes Act of 1978: Jurisdiction—
Contracts; Disputes and Remedies: Jurisdiction—Rules of
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Practice: Appeais: Dismissal-.Rules of Praetice: Appeals:
Jurisdiction—Rules of Practice: Appeals: Motions

The Board found that appellant’s claim for increased wages paid after the contract’s base
vear properly was subsumed into appellant's certified, quantified, disputed claim that the
Government's option exercise was defective and that, thetefore, appeliant was entitled

to all of its costs on & “cost-plus” basis.

APPEARANCES: Theodore M. Bailey, Bailey, Shaw & Deadman,
P.C.,, San Antonio, Texas, for the Appeliant; James 1. Weiner,
Branch of Procurement and Patents, Division of General Law,
Office of the Selicitor, U.8. Department of the Interior,
Washington, D.C., for the Government.

OPINION BY ADMINISTRATIVE JUDGE ROME
INTERIOR BOARD OF CONTRACYT APPEALS

Tecom filed several appeals pursuant to the Contract Disputes Act
of 1978 (CDA), 41 U.B.C. §601, which have been congolidated. We
previously denied the Government’s motion to dismiss for alleged
improper certification under the CDA, 41 11.8.C. §605(c)(1). Tecom,
Inc., IBCA No. 2970, 93-2 BCA 4 25,739, The Government has issued
additional challenges to the Board’s jurisdiction io entertain Tecom’s
appeals, which we have treated as snother motion (o dismiss.

Fecom contracted with the Geological Survey (GS) for the operation,
maintenance and repair of mechanical systems and eguipment and for
ice and snow removal services. The fixed-price contract provided for
a base year and for extensions, exercissble at GS option, Tecom's
piecemeal submission of the claims at issue, and/or GS treatment of
them, have engendered overlapping appeals, creating a highly
confusing record, as wiil become apparent immediately.

IBCA-2970 a-1 inveives Tecom’s claims, exceeding $50,000, that GS8
improperly exercised its option fo renew and that the contract
converted to a cost-plus contract after its base year. The costs claimed
include increased engineers and electricians’ wages, exceeding $50,000,
paid during the option years. IBCA-3113 and 3114 involve Tecom’s
claims, wnder $50,000 each, for electricians’ and engineers’ wage rate
increases, respectively, during the confract’s base year; IBCA-3116
involves what the contracting officer deemed to be a claim, also under
$50,000, for increased electricians’ and engineers’ wages for June 1992;
and IBCA-3273 and 3274 involve what the contracting officer deemed
to be Tecom’s claims—over $50,000 for engineers and under $50,000
for electricians—for the option vears, through May 31, 1992. IBCA-
3199, filed as a profective measure, involves Tecom’s conselidated,
certified, elaim for both categories of wage increases, exceeding
$50,000, from contract start through June 390, 1992,

Relying upon Daweo Construction, Inc. v. United States, 930 ¥.2d
872, 877-78 (Fed. Cir. 1991), and its progeny, the Governmens alleges
that the Board lacks jurisdiction to consider the IBCA-3113 and 3134
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base-year wage rate increase claims, and the claims for pest base-year
wage inoreases, because no CDA “dispute” existed at the time Tecom
filed its claims. The Government econtends that there eould be ne
dispute because Tecom did not submit proposals for wage increases to
GS prior to filing its claims, an alleged regulatory pre-requisile.

The Government also asserts that Tecom’s claims for post base-vear
wage increases exceed $50,000 in total and were not subsumed
properly into its certified defective option exercise claims in IBCA-2970
a-1. In effect, GS seeks dismissal of IBCA-3113 and 3114 for fack of
a dispute; of that poriien of IBCA-2970 a-1 that includes post base-year
wage increase costs for both lack of a dispute and lack of separate
cartification as to those costs; and of IBCA-3116, 3273, and 3274 also
for lack of a dispute and lack of separate certification.

Because the properly certified IBCA-3198, which clearly involves a
dispute, now is before us, there is no guestion that we have jurisdiction
to entertain all of Tecor’s wage increase claims. The issue remains,
however, as to whether the earlier appeals, or the stated portions
thereof, should be dismissed. Resolution of this question will determine
at what point wage elaims cognizable under the CDA were filed, for
purposes of calculating interest due under 41 U.8.C. §611, shouid
Tecom prevail.

FACTS?

I. The Solicitation and Contract

On February 8, 1990, GS awarded Tecom the above confract in the
not-to-exceed amount of $717,720.26 (the coniract is included in the
General Appeal File (GAF) Tab A). The contract was a follow-on
coniract to one that the General Serviees Adminiztration had awarded
to another contractor and had transferred by delegation to GS {see
supplement (Supp.) te consolidated appeal file {CAF} for IBCA-3113,
3114, and 3116 at Tab B.-2). The contract’s base yvear was from
March 1, 1990, through February 28, 1991, with 4 additional eption
years, extending threugh February 28, 1995 {contract § F811 at 63}
The contracting officer was Ronald 1. Sage. At least five contracting
officers succeeded him (GATF at Tabs A and B

The contraet incorporated by reference Federal Acquisition
Regulation (FAR) §52.222-41, Service Contract Act of 1965 (SCA), as
amended, 41 U.S.C. §351, That FAR provided in part:

(£} Succensor Contracts, ¥ this contyact sncceeds a contract subjest to the (SCAY wnder
which substantiafly the same services were furnished in the same lecality and service
employees were paid wages and fringe benefits provided for in 2 collective bargaining
agreement [CBAL in the absence of the minimum wage atiachment for this contract
setfing forth such collectively hargained wage rates and fringe benefits, neither the
Contractor nor any subcentractor * * * shall pay any service employee performing any
of the contract work {regurdless of whether or not such employes was employed under

¥ nddrons only the fasts pertinent to the above appealn in the comtent of (15 motion ta diamiss, baged upon the
pre-hoaring record, and do nok yot make any findings on the merits,
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the pred&cessor ennéract), less than t.he wages and fringe benefits provided for in such

P » @ o ® # £

{m) JCBAe] Applicable fo Service Emplovees. I wages to be paid or fringe benefiis to
be furnished any service employees emploved by the Government Prime Condractor or
any snbeontractor * * * are provided for in o [CBA} which is or will be effective during
any pericd in which the contract is being performed, the Government Prime Contractor
shall report smuch faet 4o the Contracting Officer, togather with full information 2s to the
application and acernsl of such wages and {ringe benefits, including any prespeciive
inereasze, to service employess engaged in work on the contract, and a eopy of the [OBA]
Such report shall be made vpen commencing performance of the comtract, in the case
of [CBA's] effective #f such time, and in the case of ynch agroements or provisions or
amendments thereof ¢ffective ut a later iime during the period of coniract performance
such agreements shall be reported promptly after negotintion thersof.

The contract also incorporated by reference FAR §52.222-43, Fair
Labor Standards Act and [SCA] - Price Adjustment (Multiple Year and
Option Contracts). That FAR provided in pari:

fa) This dause applies {0 both contraets subject to area prevailing wage determinations
and contracts gubiect to [CBA’sE

L # kg & #+ L #*

{c} The wage delerminaiion, issued under the [BCA] ¥ * ¥, current on the anniversery
date of @ muitiple year contract or the beginning of each renewal option period, shall
apply fo this confract * * %,

{4} The contract priee or contract unit price labor rates will be adiusted 1o reflect the
Clontractor’s actual inerease * * ¥ in applicable wages and fringe benefits to the extent
that the increase is made {o comply with * * %

{1} The Depariment of Labor [DOL} wage determination applicable on the anniversary
date of the mulitiple year contraet, or at the beginning of the renewel option period. * * *

{2} An increased * * ¥ wage determination otherwise applied fo the contract by
pperation of law * * *

5 & £l ¥ & b 3

{f} The Contractor shall notify the Contracting Officer of any increase claimed under
this clause within 3¢ days after receiving & new wage determination unless this
notification period is extended in writing by the Contracting Officer. * * * The notice
shail contain a statement of the amount ¢laimed and any relevant supporting data,
including payroll records, that the Centracting Officer may reasonably reguire. Upon
agreement of the parties, the contraet price or contract nmf price labor rates shali be
modified in writing. The Contractor shall continue performance pending agreement on
or determinafion of any such adivstment and ite effective date. {Italics added.]

Section H1440 of the Decermnber 1, 1989, solicitation {at page 76}
provided that the contractor was to comply with certain DOL wage
determinations, including Ne. 76-843 (Rev. 14), dated July 13, 1988,
covering electricians, and 86-1283 {(Reyv. 9), dated August 8, 1989,
covering building operation and maintenance employees, inchuding
maintenance mechanics.? Copies of the wage determinations were
included in the solicitation. They listed the base rate for electricians

* Appellant’s IBOA-5114 claim pertains to anginaering gL, inchuding mecharioal maintenanoe waues. i i not
extirely clenr whether the employees covered by this UBA are in the same rategory as the “epyinesr” amployees to
whom agpellunt rofers, but they appear to be. In this opinien, we, Jike appeﬁam use the term “engineer” inclusively,
tey gver &FF non-cloctricien stnploveon b {saee
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at $18.76 per hour and for maintenance mechanics at $14.47 per hour.
Each wage determination nofed that the wage rates and fringe benefits
set forth in this wage determination are based on & {CBAl(s) under
which the incumbent contractoer is operating. The wage determination
gets forth the wage rates and fringe benefits provided by the [CBA] and -
applicable to performance on the service contract. However, failure to
include any job clagsification, wage rate or fringe benefit encompassed
iz the [CBA] doss not relieve the successor contractor of the statutory
requirements to comply as [sicl a minimum with the ferms of the
[CBA) insofur as wages and fringe benefits are concerned.

GS issued solicitation amendment No. 2, effective January 5, 1990,
iprior to contract award, to “clarify and change areas mentioned during
the pre-bid conference on December 18, 19897 {Jan. 8, 1950,

- memorandum fo file from contracting officer contained in Supp.). The
amendment changed contract § H1440, “Wage Determination
Applicable,” to provide that:

2) Electrical employees stationed on site shall be subject to the International
Brotherheod of Klectrical Werkers, Local 26 Regional Union Agreement of the DOL,
ineorporated herein by reference; and 3) Mechanica! Engineer emplovees shall be subject
4o International Tnion of Qperating Engineers, Local $9-99A Unien Agreement,
ineorporated herein ae Attachment B of Section J to the solickation. {GAF and Supp.)

(GS alse provided prospective bidders with a typed copy of “Questions
and Answers” pertaining to the selicitation, which had been discussed
at the pra-bid conference. G8' respenses to questions 8 and 48 had
identified wage determination No. 76-843 (Rev. 14) as applicable to off-
site electrical workers and the CBA {o on-site electrical workers and
had noted that a copy of the CBA could be cbiained from DOL (Supp.).

Then, for reasons not clear, by amendment No. 3, effective
January &, 1990, § H1440 reverted {o its original language and did not
mention the CBA’s {AF and Supp.}. Thereafter, though, amendment
Ne. 4, effective January 22, 1999, again identified and made applcable
the CBA’s (GAF and Supp.). Tecom’s representative signed all of the
amendments.

The electricians’ CBA referred to in amendments Nos. 2 and 4 and
incorporated by reference, was dated May 4, 1987, and provided for a
rate of $19.10 per hour for journeyman wiremen, effective November 86,
1889, about a month before the solicitation issued {CAF, Tab A-1).

Tecom alleges that it bid the electricians’ wages based upon the rates
in the wage determination mentioned in the original solicitation; that
the solicitation failed to mention the existence of 2 CBA: and that
Tecom did not learn about the applicable CBA, and the higher
electricians’ wage rate which had come into effect pre-contract, unti}
after contract award (Res. Exhs. 1 and 2; amended complaint (AC) ai
F2-4).

The engineers’ CBA referred to in amendments Nos. 2 and 4,
included in the solicitation, contained three sets of wage rates for
various eategories of engineering emplovees, effective on May 1, 1088,
May 1, 1989, and May 1, 1980, respectively. The rates effective May i,
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1988, were highlighted, although the May 1, 1990, effective date was
only 2 months after contract start (see Supp. at amendment No, 2 to
gsolicitation, CBA at 8.

Appellant has submitted the affidavit of Mr. James Miller, a Senior
Cost Analyst at Tecam, who was invelved in the pricing of s bid.

Mr. Miller states that GBS, mncluding contracting efficer’s representative
(COR) Bob Sapp {see CAF, Tab C-1), and the contracting officer,
advised him in pricing Tecom’s bid fo use the highlighted engineery’
wages rates for the entire base year of the contract and that “[ilt was
indicated that if we had to pay more the contraet would be adiusted”
{Appellant’s Response to Government’s Motion te Bismiss for Lack of
Jurisdiction (Res., Miller Aff, Exh. 1). The record reflects that the
consracting officer referred to as Mr. Sage and that the advice allegedly
occurred on or about January 10, 1990 (Res. Exh. 33 GS has not
submitted any affidavits or evidence to the condrary.

The Government’s motion to dismiss relies upon FAR §52.233-1
“Disputes—Alternate 1 (APR 1984),” incorporaied by reference into the
contract, In addition {e making the contract subject {6 the CDA, that
clause provided in pertinent part:

fe} “Claim,” a8 used in this clause, means a writien demand or written asserfion by
one of the contracting parties seeking, as 2 maiter of right, the payment of money in
a gumm tertain, the adissément or interyretation of eontrawt terms, or obher relief arising
under or relating to this ciniract, * * * [Al wrilten demand or written assertion by the
Contracior seeking the payment of meney sxceeding $506,000 iz not g claim under the
FODAL until certified * * *, A voucher, inveice, or other routine request for peyment ihat
i mot in dispuie when submitted iz not a claim vwnder the [CDAL The submission may
be converted to a claim under the [CDA), by complying with the submission and
certification re{;ulremnts of this clawse, if if is disputed either as te Hability or ameuni
or is not acted upon in & reasonable time.

{6X¥1) A claim by the Contractor shali be made in writing and submitied $0 the
Contracting Oficer for a written decision, ¥ * *

{2) For Contractor elaims exceeding %50,000, the Centractor shall snbmit with the
diadm a [CDA] cortification * * =

fi. Post-Award Communications
A. Background to Dispute

Mr. Miller siates in his affidavit that, during the first week of the
contract, GS personnel had several meetings with Tecom personnel:
during one of them they discussed employees’ wages based on the

-engineers’ CBA; and Mr. Donald W. Cooper, the contracting officer who
signed solicitation amendment No. 1 (AF, Tab A-1), advised Tecom that
it conld not “recoup” the increased engineers’ wages "until the
anniversary date of the contract” {Res., Miller Aff., fxh. 1)

Mr. William E, Lutze, Tecom’s Operations Vice President in charge
of contract start-up and of managing the contract from Tecom’s Austin,
Texas, office, also submitted an affidavit, He states that, although
engineers were due a raise under their CBA shorily after the contract
start date and every 8 months thereafter, contraeting officer Cooper
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informed him during coniract start-up that GS would request only one
wage determination per year from DOL, on the anniversary date of the
contract. Mr. Lutze disagreed with Mr. Cooper’s pesition because
TFecom would be “in arrears mest of the time.” Mr. Lutze notes thag
this dispute was never resplved (Dec, I, 1993, Affidavit Supplementing
Res.). GS has not submitted any affidavits or evidence to the contrary.

Regarding electricians’ wages, Mr, Miller and Mr. Luize state in
their affidavits that, at one of the meetings, contracting officer Cooper
agreed to pay Tecom the electricians’ wage rafe contained in their
CBA, which came into effect prior to contract start, because the UBA
bad not been included in the solicitation and i called for higher wages
than in the wage determination that was inchzded (Bes., Miller and
Futze Affs., Exhs. 1 and 2 and Lutze Dee, I, 1993, Aff). GS has not
submitted any affidavits or evidence to the contrary.

On April 19, 1890, Mr. Will H. Rose, Tecom's Senior Vice President
?rﬁi Chief Operations Officer, wroie io contracting officer Cooper as

oliows:

FECOM would hke to express our sinceére foncern regarding the absence of Wage
Determinations reflecting those rates and fringe benefits outlined in the respective
ICBA’s].

As you know, the UBA’s provide for wage increases on May 1, 1890, On January 19,
1890, Mr. Jim Miller * ¥ * asked Mr. Sage for clarification on the proper rafes TECOM
shonld bid for the periods after Many [sic] 1, 1980, Mr, Sage answered that TECOM
ghogld use the 1989 wapge rates, Aceordingly, in the absenece of Wape Determinations for
the twe (2} UBA's, TECOM bid the 1989 raies contained in the CBA%.

Sinee the selicitation did nat contain Wage Determinations reflecting the rates set
forth i the OBA’s, TECOM contends the Government did not follow the procedures
outlined in 29 [CFR] Subtiile A, Part 4.

Specificaily, the procedures set forth in 4.4{a){1), (24} and 2{c), wherein the
eontracting ageney shall file with the Wage and Hour Division, Employment Standards
Administration, and [DO1] its notice of intention fo make o service contract.
Furthermore, the CFR is specifie in that applicable wage determinations must be
obtained and incorporated in the resultant contract docursents and shall be applicable
to all work performed thereunder.

Finaily, if the services through [sicl the use of service employees whose rage rates and
fringe benefits are the subject of one {1} or more CBA's, the contracting agency is
reguired 1o file with its Notiee of Intention to Make a Serviee Contract (SF-98) a copy
of cach such OBA and other related documents spedifying the wage rates and fringe
henefits currently or prospectively payable under such agreement.

Accordingly, TECORM respectfully requests the Government make the appropriate
maodifieation to the contract wherein THCOM can be reimbursed for the rates which
become effective on May I, 1988,

I am available to discuss this matier in Getail in an effort to reach an early resclution
concerning this matter. {Tisles undded.]

(Res. Exh. 31

On Jdune 1, 1990, a new CBA for electrical workers issued which
increaped wages offective at varous periodic dates from 198092,
commencing on June 4, 1990 (CAF, Tab A-3).

Qver 6 months affer Tecom’s April 19 letter, by letber dated
October 23, 1990, Mr. Latze wrote to contracting officer Cooper in
relevant part as follows:
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TECOM would like bo express our sincers eoncern over the Government['ls approsch
regarding contract reqguirements and the lack of coeperative regponse to eontractor needs.

A letter was mailed to Mr. Donald W. Cooper on April 18, 1990. The subject had to
do with wage increases and s of this date we fave not received o response, [Halies
added.]

{Supp. to Res. at 4).

By letter dated November 27, 1980, Administrative Contracting
Officer {ACO) Brenda J. Donnelly sent Tecom a preliminary notice that
G5 intended to exercige its eontract extension option, effective
March 1, 1881, stating that the notice did not commit GS to renew
{GAF, Tab B-1 at 12).

Over 10 months after its April 19 letter concerning wage increases,
on February 6, 1991, Tecom wrote t¢ ACO Donnelly asg follows:

As you are aware, TECOM began performbng services under the subject contract on
March I, 1990, As with any new contract. some operational problerms were encountered
during contract start up and during the fivst months of operation. Most of these have
been resolved and esoperative relationships have developed between Government and
TECOM personnal,

However, there are some areas in the contract that require attention and negetiation
if this contract. is to be profitable for both the Government and TECOM over the
remaining option periods. Attached are summaries of the problem areas and TECOM'S
propased solutions. We hepe to have the opportunity to discuss thegn issues with yon and

your technical representatives in detail. Our goal is to reach amicable selutions for all
partiss..

{Res. Exh. 4). The attachment identified various problems and
proposed selutions.

The copy of the attachment contained in the record includes, heneath
each preposed solution, handwritten notations which appear to report
the results of a February 7, 1991, meeting between Tecom and G8
personnel {see GAF, Tad B-8 at 13). The attachment 1dem1£ies the
following as one problem an(i proposed solution:

PROBLEM:

Our employees which ara covered by [CBA'S] have received increases in thelr pay rates
since the contract began on March 1, 1990, TECOM has paid the new rates, but hoas not
been afforded the opportunily fo recoup the additional monies from the Government
through woge determinofion inerease proposals as outlined in 29 CFR Port 4.

PROPOSED S0LUTION:

We understand the new union ogreements have been sent to [DOLJ with o request for
new wage deferminations. Request the new wage delerminations be incorporated into our
contraet o eoon gy porsible so thot TECOM can provide the Government with o cost
propasal for the ncreased wages. [fadics added.)

{nder the proposed solution iw the handwritten notation “OK.”
However, as delineated below, there is nothing in the record to suggest
that GS ever iniended to reimburse Teeorn for wage increases paid
during the contract’s base year. The evidence is 1o the contrary.
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Commencing on or about February 25, 1891, and extending through
Mareh 4, 1891, GB purported fo exercise its contract exiension optien
(GAY, Tab B-8-9).

B, Disputed Option Exercise Claim, Including Cleims for Post Bose-
Year Wage Increases

On July 17, 1891, Tecom submitied a certified claim te ACO
Donneily alleging that GS’ option exercise was nol timely and that i#
wag entitled to equitable adjustments based upon cost hilling,
commencing as of March 1, 1991, and exiending through May 1991, in
the amount of $138,079.23.2 The claim cordained cost docurmentation
for the months of March through May, including the wages paid to
electricians and engineers (GAF, Fab B-11}.

Tecom also claimed entitlement to “complete cost plus hilling” for
each suceeeding month covered by the option exercise and notified the
ceniracting officer that it would bill for those cosis every month, after
they were incurred and assembled. Tecom thereafier submitted
successive certified claims for its alleged actual costs incurred on a
monthly basis, including the electriciang’ and engineers’ wages {(GS
Brief at 9).

The Government has not alleged that the defective option exercise
¢laim was not in dispuie at the time of {iling and we find that it was.

Confracting officer Donald A. Palmguist denied Tecom’s defective
option exercise claim by decision dated Oclober 3, 1991 (GAF, Tab B-
13} In addition to relecting the option exercise claim, Mr, Donnelly
stated thai there were ether igsues concerning the contract “that have
been matiers of dispuie between the parties for some time.” He noted
that the issues had been raised in Tecory’s February 6, 1981, letier and
in a subsequent letter from Tecom dated February 27, 1991 (GAF, Tab
B-7), and that they had been discussed by the parties many times
without resolution or agreement. The contracting officer elected to
inglude his determination on several of these issues in his Qctober 3,
1991, decision. He did not mention specifically the guestion of wage
increases, which had been mentioned in Tecom’s February 6 letter, but
not raised again in its February 27 letier.

On November 19, 1991, Tecom appesled frem the coniraeting officer’s
decision denying its “improper option exercise” claim. Whether the
option exercise was timely is the subject of IBCA-2970 a-1 and is not
at issue here, although the fact of the purported exercise is key to G8
view of its obligation to pay any wage increases whatscever, as
discussed below,

C. Disputed Claims for Electricians’ and Engineers’ Wages
During Contract's Base Year

About 20 months after its April 19, 1990, letter seeking wage
inereases, and over 8 months afier its February §, 1991, letter, and

3The gwoent shated an the elai ceetification was alightly less, but we find this diserepaney ta be immatorial.
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February 7 mesting, in which Tecom had continued, without success,
to seek wage increases, Tecom, by letter dated October 14, 1991, to
contracting officer Sherni Ly Newman, submitted an $8,026.40 claim,
with supporting documentation, for unreimbursed increascd wages
paid to electricians through the end of the contract’'s base year and
requested a contracting officer’s decision {CAF, Tab B-1). Tecom
aileged that GS had nof advised it that the CBA *was incorporated info
the contract, nor did the Government ask for our propesal for increased
costs for higher wages.” Tecom added that when the June 1, 1980, CBA
went inte effect, and electricians’ wages were increased, G5 “did not
act on the new ICBAL” The contractor stated that increases after the
end of the contruct’s base yvear had been "billed to the Governmeni as

a portion of the cost-plus billing which started on I Mar 91 due to an
improper exercise of the controact option.” (Italics added.)

By letter dated October 15, 1991, to contracting officer Newman,
Tecom submitted a $30,904.12 claim for unreimbursed wage increases
“paid to maintenance employees” under the engineers’ CBA and
requested a contracting officer’s decision. Tecom stated thut, although
it had a copy of the CBA in force at contract start, COR Sapp had
informed it that, for bid evaluation purpeses, it should bid using only
the CBA’s May 1, 1989, wage rates and that S would provide
additional funds for the wage increases effective on May 1, 1990; that
Tecom had hid accordingly; and that GS had not requested a cost
proposal nor reimbursed Tecom for the increased wages.

Again, Tecort's claim amount covered only wage inereases during the
contraet’s base vear, as did ite attached documentation, and Tecom
noted that its additional cests for wage increases after the base vear
had been billed te GS as part of the “cost-plus” billing Tecom had
commenced in connection with its assertion that GS had mproperly
exercised its option to continue the contract (CAF, Fab B-1).

We find thut Tecom’s October 14 and 15, 1991, claims for mereased
wages paid {o eleciricians and engineers during the contract’s base
year clearly were disputed by GS at the time of submission beeause,
as noted, and developed further below, GS never acknowledged lability
for increased wages during the contruct’s base year, and never
intended fo compenisate Tecom for them.

By separaie letters dated February 13, 1892, signed by ACO
Ponnelly for contracting officer Newman, GGS responded to Tecom's
Ociober 14 and 15 claims. Regarding the electricians’ wage claim, the
contracting officer alleged: “As set forth in FAR 33.201 ‘a request fer
payment that is not in dispuie is not a claim.” There is no indication
that the Contracting Officer has ever heen presenied a proposal for an
increase in the monthly rate for the services performed” (CAF, Tab B-
2% . .

Among other things, the contracting officer stated that GS had
forwarded documentation to DOL and requested a revised Wage
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Determination: in connection with the exercise of G8 option o continue
the contract from March I, 1991, through February 29, 1992, and that.

There s no indication in the file that we have ever received a proposal from Tecom
as the successor contractor for an increase in the monthly charge. The Wage
Determination in the contract at the time of award was the basis for the bid submission
for the monthiy charge. This is the firsé effort thot Tecom has provided thai the rates
as set forth in the contract have been affected in any manner. The FAR Clause 52.292-
43 is precige that “the Contractor shall notify the Contracting officer [sic] of any incresse
claimed under this dlanse within 30 days after receiving a new wage determination.” The
responsibility does not rest with the Government to request a proposal from the
contractor, the FAR clauses ure precise that the impetue is upon the contractor to come
forward when necessary with an appropriate proposal for increase or decrease. That
proposal must be documented and show how the new monthly rales are derived. This
is a fixed price contract, and as such the increased wages to be patd must be associated
with the only fived ¢harge in the eontruet which is the monthkly rate. For that reason
# is neeessary for your firm Lo show how your monthly rates wers affected for Lhe lime
frame from date of award throngh the present for the electrician rates pz sef forth in
the wage determination.

2 = S * @ s %

1f and when the decumentation required for the request for squitable adjustmiont is
provided in the proper format we will review the matter and reimburse voar firg the
all fsic] amounts due. [ialies added.] {CAF, Tab B-2). The contracting officer did not
identify her letter as a final decision under the CDA and 4id ot include appesl rights,

Regarding Tecom's October 15 engineers' wage clalm, the tontracting officer again
asserted that a reguest for payment that was net in dispute was nol a claim and that
there was “no indiceation that any Government representative has denied or has ever
received a propesal for an increase in the monthly rate for the services performed” (CAF,
Tab -2}, Bhe repeated G8' contention thal FAR §52.922-43 provided that it was the
contractor’s responsibility to provide a propesal for any increased costs and stated:

As citad in the FAR the proposal iy received as a result of the incorporation of a revived
wage determination ai the time of an option exercise.

# + CoE # = E3 #

When the supplemental documentation required for the proposal for adinstment is
provided in format acceptable to the Qovernment, we will isene a modification to the
contract 1o incorporate the revised rajes and obligate money for the payment of the
gervices. At that time we will need an invoice from your firm for the amount determined

10 be proper for payment. [Italics added.}

I
As 0 Teeot's claim that the COR had advised if to base itg bid vpon
engineering wage rates that did not take into account an increase
occurring shortly after contract start, the condraciing officer responded
that the contract provided that no coniract interpretation was binding
upon the Government unless provided in writing by the contracting
officer and that it appeared that Tecom had “erroneocusly relied upon
advice solicited from an individual not authorized to speak in regard
to contractual ferms and condifions.” Id,

At the same time, by letier dated February 13, 1992, apparently
crossing in the mail with the contracting officer’s letters of
February 13, Tecom filed a notice of appeal with this Board based
upon the lack of a final decision on its October 14 and 15, 1991, claims,
By order dated Febroary 28, 1992, the Board remanded the appeals o
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the contraciing officer to obtain decisions on the alleged claims (CAF,
Tab C-3}.

In the meantime, after Tecom had received the contracting officer’s
February 13 letter, Tecom, by letter dated February 25, 1892, which
it did not denominate a “claim” and did not certify, submitted what it
described as “proposals” to the contracting officer, stating:

The attached proposals concerning wage incresses specified in the [CBA's] for
slectricians and mechanieal service employess are provided as you requested. These
praposals are submitted for the entire period of performaence and inefide the ameunts of
our elaima dated 14 Oct and 15 Oct §1. TECOM will oredit the amounts paid by the
Government against the previously submitted claims. [Halice added.] (CAF, Tab 1311
The “proposals” did not include calenlations for the contract's base year, but enly for
subsequent perieds, through Jannaery 31, 1992, with additional estimated amounés
through October 1992, The total claimed for the post base-ysar period sxcoeded $50,060.

Thus, the “proposals” essentially covered Tecom’s post base-year
costs; the prior elaims and documentation pertaining to the base year
were incorporated by reference; and Tecom was not abandoning its
positien that ifs October 14 and 15 letters, and material included with
them, were CDA claims.

On May 28, 1992, condracting officer Newman issued what she
termed a “final decision” in response to Tecom’s February 25, 1992,
“proposals for wage increases” and included a notice of appeal rights
{CAF, Tab D-2). She said that Tecom sfill had not provided the data
previously requested but that, nevertheless, GS had computed amounts
owing, “In an effort {o bring this matier to a close and provide funds
that we have determined your firm is entitled o in accordance with
revised wage determinations and {CBAsL”

The contracting officer asserted that, in accordance with FAR
§52.222-48 (supra), no wage increases were relevant during the first
year of the coniract, but only a8 in effect on the contract’s anniversary
date, and that G5’ “analysis of the rates effective during the Contract
from March 1, 1990 through May 31, 1992 indicateid] that Tecom
ghouid receive an equitable adjusiment of $77,087.30" for electricians’
and mechanics’ wage increases. (S stated that it would pay Tecom
that amount upen contract modification and Tecom’s submission of a
proper inveice,

Tecom then invoiced GS in the amount of $77,087.30 {CAF, Tab D)-
3). Contracting officer Newman responded by letter of July 2, 1892,
inguiring whether Tecom eonsidered the issue resolved (CAF, Tab D-
4}. Algo by letter dated July 2, 1892, apparently erogsing in the mail,
Tecom stated that it had billed the Government for the amount GS had
agreed it owed; that GS also vwed the amounts for the contract’s base
year that Tecom had claimed on October 14 and 15, 1991; that Tecom
intended to apply the $37,976.78 amount of those claims against the
$77,087.30, when paid; that the remaining balance was due for the
period March 1, 1991, through May 31, 1992, and that G8 would owe
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additional funds for increased wages paid from June 1 through
June 30, 1992 (CAF, Tab D-5).

On or about July 23, 1892, Tecom received payment in the amount
of $77,087.30 (GS Jan. 14, 1993, Answer in IBCA-31182a£ 3, 9§ 1 and
Attachment),

On August 19, 1992, appellant filed one notice of appesai from the
contracting officer’s May 29, 1992, decision on its October 14 and 15,
1861, claims for electricians’ and engineers’ wages, No docket number
was assigned to that appeal because, by the time it was recéived on
August 24, 1992, the Board also had received two addifional, separate
notices of appeai, dated Augusi 21, 19982, from the same decision. The
one referring $0 the claim for eleciricians’ wages had been docketed as
IBCA-3113 and the one referring to engineers’ wages, ags IBCA-3114.
The other notice of appeal appeared duplicative.

Nevertheless, in its brief opposing G moetion fo dismiss, Tecom
noted that the contracting officer had elecied to mnclude in her May 29,
1992, decision a discussion concerning that portion of Tecom's
“Improper option exercise” claim perfaining o its request for an
equitable adjustment for electricians’ and engineers’ wage increases for
the option year, which, by thai time, already had been inchuded in
Tecom's appeal from the contracting officer’s October &, 1991, decision
on Tecom’s “improper opiion exercise” claim. Tecom requested thai the
Board assign separate docket numbers to those parts of its appeal from
the May 29, 1992, decision pertaining to post base-year wage
adjustments.

Accordingly, although we were loathe {6 add to the procedural
morass, solely to confirm that all aspects of the May 29, 1982, decision
were on appeal to the Board, the separate parts identified by Tecom
were docketed as IBCA-3273 {engineers’ post base-vear wage increases)
and IBCA-3274 (electricians’ post base-year wage increases) and
eonsalidated with Tecom’s ether appesls.

By "“final decision” dated Sepiember 1, 1992, the coniracting officer
issned a self-dsseribed “follow-up” to her May 28, 1992, decision. She
addressed what she termed Tecon’s “claim” for increased wages for
electrictans and engineers for the post base-yvear period June 1 through
June 30, 1992, (Although Tecom had mentioned in ifs July 2, 1992,
letter that those amounts would be due, it had not desconbed its
statement as a “claim™).

The eontraeting officer awarded an equitable adjustment in the
amount of $8,263.37, subject to receipt of an invoice. Tecom subrmitted
an invoice in that amount dated September 3, 1992, and, on
September 8, 1992, it appealed from the decision. The appeal was
docketed as EBCA-3118. On or about October 7, 1982, Tecom received
payment in the amount awarded.

In withdrawing an accord and satisfaction affirmative defense made
in G answers to Tecom’s complaints in IBCA-3118 and 3114,
Government counsel evaluated the matter as follows:
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Tecom's July 2, 1992, letter apparently contained language withdrawing ifs wage
adjugtment claime for the baze year (as articulated at [the October 14 and 15, 1081
letters]) in consideration of payment by USGSE of $77.087.20. Upon further review, this
does not constitute an accord and satisfaction becanse, while Tecom moy have believed
that the 877,687.30 was intended, in part, to compensate for the $38,110.52 (83090412
+ $8,206.40) claimed for the base year, thut was not USGY intent when paying that
amount {guoting that portion of the May 28, 1932 fina] decigion which states that vnder
“FAR 52.222-43, no wage increases are applicable during the first year of the contract,
bt pather take effect on the anniversary date of the eontract™]. # * % fn the rqse af bar,
there was no meeting of the minds. Further, as a practical matter, even #* * * Tecom’s
chaims with respect to the base vear were considered paid, the master would arise again
when caleulating * * ¥ the smount that Tecom has been paid with respect to its post-
base year claims. Tecom weudd contend that only $37,976.78 had been paid with respect
to post-base year woge increases (577,087.30 - $35,110.52), whereas UUSGS would
contend that the entire $77,087.30 should be so oredited. This wouid merely return the
parties fo an unresolvad dispute concerning base year wage adjustments. [italies added.)

(GS Brief at 2-3).

Tecom’s counsel agrees that the $77,087.30 awarded by the
contracting officer’s May 29, 1992, final decision covered only part of
the option year wage increase amounts soughti by Tecom, and nothing
for the contract’s base year. He also asserts that the “whole issue of
entitlement o any amount of money” for the contract’s base year, for
which claims had been submitted for sums certain, was in dispute from
the beginning of contract performance (Res. at 8-9, 12-13). We apgree.

DISCUSSION

I IBCA-3113 and IBCA-3]14—Base Year Wage Increases—The
Existence of a Dispute

The court of appeals has held that a valid CDA elaim “must seek
payment of a sum certain as t0 which a dispute exisgts at the time of
submission,” Daweo, 330 F.24 at 878; accord Heyl & Patterson, Inc. v.
(FEeefe, 986 F.2d 480, 485 (Fed. Cir. 1993); but that “[tlhere is no
necessary ineonsistency between the existence of a valid CDA claim
and an expressed desire to continue to mutaally work foward a elaim's
resotution.” Transemerica Insurance Corp. v. United States, 973 ¥.2d
1572, 1579 (Fed. Cir. 1982).

If the Government has denied Lability as to the subject matier of a
claim, a dispute over the amount arises at the time the claim is
quantified. Hughes Aireraft Co., ASBCA No. 43877, 93.3 BCA 9 26,133
at 129,962-03. That is the case here.

The language of the contracting officer's February 13, 1992, letters
and of her May 29, 1992, final decision is far from clear. Upon review
of the record, and with the guidance of counsel for the parties, we have
deduced that, although Tecom and GS may have misunderstood each
other's positiens at ene point, G5 never intended to award Teeom any
amount of inereased electricians’ or engineers’ wages for the base yvear
of the eontract (with the possible exception of contracting officer
Cooper, who was overruled early in the process).
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Tecomn’s February 8§, 1991, letter hiad requested that new wage
determinations be incorporated info its contract as soon as possible so
that it could provide GS with a cost proposal for the increased wages.
(35 apparently had responded “O.K.” In any event, it is very clear
from the record that, rightly or wrongly, Tecom was waiting for GS to
incorporate the new rates into the vontract, which Tecom thought was
2 prerequisite to ity submission of & cost proposal.

The confracting officer's statements in her February 25, 1992, letter
{nearly 2 vears after Tecom's April 19, 1880, written notice about its
unresolved increased wage demands) that there was no pre-existing
dispute und that Tecom’s October 14 and Oectober 15, 1991, claims were
the first “proposalis]” from Tecom that the wage rates in the coniract
had changed as the result of increased costs due to a CBA was
disingenuous.

in fact, regardiess of the recaipt of any “proposal” from Tecom, and

“whether it was G5 responsibility first to incorperate a revised wage
determination into the contract and then to request a propesal, or
whether it was Tecom’s responsibility to initiate the proposal process,
(8 disputed any liability for base-vear increases virtually from
eontract commencement. Indeed, GBS specifically linked the alleged
requirement for a propesal to the contract’s option year periods.

Thus, a dispute clearly existed as of the time Tecom submitied its
claims to the contracting officer on October 14 und 15, 1991, in the
amounts of $8,026.40 and $30,904.12, for unreimbursed increased
wages paid to electricians and to engineers, respectively, during the
contract’s base year and we have jurisdiction to entertam IBCA-3113
and IBCA-3114,

Il Post-Buse Year Wage Increases—The Existence of a Dispute and
Proper Certification—IBCA-2970 a-1

As noted nbove, GS has not alleged that Tecom’s July 17, 1991, claim
of defective option exercise was not in dispute and the record reflects
that it was. We have concluded that GS is ulleging that:

{1} Due to the alleged lack of a prior cost pmposai Tacer’s claim for
post base-vear wages for electricians and engineers was not in dispute
as of February 25, 1992, at {he time it submitted iis proposals for
payment in response o the contracting officer’s February 18, 1992,
istter requesting proposals; and

{2) Apart from the alleged lack of dispuie, and deapite the .
contracting officer’s issnance of a final decision on May 29, 1992, in
response to Tecorr’s February 25 letter, the letter was not certified; the
prior certification of Teeom’s July 17, 1991, claim alleging that G8
option exercise was not timely and that Tecom was entitled te
equitable adjustments based upon cost billing, including stated costs
for electricians’ and engineers’ wages, was msufficient; and the wage
costs should have heen certified separately.

(35 is cotrect that the fact that & contracting officer may have issued
a final decision does not render acceptable a claim that does not meet
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CDA requirements. Paul E. Lehman, Inc. v. United States, 673 ¥.2d
352, 356 (Ct. CL 1382} However, Tecom’s February 25, 1992, letter did
not purport to be a claim. Tecom merely was responding to the
contracting officer’s request for a proposal in an attempt to resolve ane
portion of the disputed option exercise costs, previously certified and
quantified in ifs July 17, 1981, and subsequent, certified claims,

Tecort’s Jaly 17, 1991, claim clearly sought ifs contraet eosts, on &
“cost-phe” basis, and included support decumentation quantifying the
wages pald to electricians and engineers. Tecom twice adviged the
contracting officer that those electriciang’ and engineers’ wage costs
were included 1n its claim. While GS may have been willing to pay
some claimed costs, including some labor costs, it only was willing to
do so under the hmitations of the prior contract. It never accepted
Tecom’s claim that the contract no longer applied and that, after the
allegedly defective option exercise, it was performing entirely on a
“cogt-plus” basis.

If Tecom proves correct that the option exercise was defective, it may
be entitled te an equitable adjustment under the Changes clause
taking inte account all of its costs incurred, plus a reasenable profit.
Chemical Technology, Ine., ASBCA No. 21863, 80-2 BCA § 14,728 at
72,641-42. Accord Western States Management Services, Ine., ASBCA
Nos. 874960, 38237, 92-2 BCA § 24,921 at 124,260. The faci that
Tecom's post base year wage claims could have been asserted as
individual claims under a different theory does ndt preclude them from
heing one of the many elements of the disputed, properly certified,
defective option exercize claim. See Gaffney Corp., ASBCA Nos 37639
e BEA, e (Now. 22, 1993, slip ep. at 18).

Accordingly, Tecom’s Ju]y 17 1991, claims for option year wage cosis
are properly before us as part of IBCA—297O a-1 and we have
jurisdiction under the CDA to consider them, Therefore, we may not
need to continue to number some of Tecom’s appeals pertaining to
option year wages separately. We will resolve that procedursl issue
after consultation with the parties, however and do not yet dismiss
any of the appeals.

DECISION

The Government's motion to dismiss is denied in all respects because
appellant’s claims were in dispute at the time of submission, as to
liahility and amouni, and were certified properly under the CDA,

w

CHERYI SCorT ROME
Acting Chief Administrative Judge

1 CoNCUR:

BERNARD V. PARRETTE
Administrative Judge
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129 IBLA 186 Decided: April 28, 1994

Appesl from decision of the Montana State Qffice, Bureau of
Land Management, affirming assessment of compensatory
royalty, NDM-76202 Acq.; Drainage Case No, 517,

Reversed.

1. Gil and Gas Leases: Compensatory Royaity—0il and Gas
Leases: Drainage

B ig the reaponuibilibty of 2B Federal o and gas lossees to drill and produce all wells
necessary Lo offsat or protect the lease lands from drainage, or, to compensate the
Federal Government for the loss of royalties through drainage. Royalties lost by o
lesged’s failure to drill an offset well do not commence on completion of the offending
well, but upon the lessee’s failure to drill a protective offzet well within a reasonable
iime after notice of drainage. BLM may recover compensatory royalties even if it has not
notified & lessee of drainage, where it can establish that the lessee knew or should have
inown thet drainage was cecmring.

2. Administrative Procedure: Burden of Proof—Oil and Gas
Leases: Compensatory Royaliy—-Qil and Gas Leases: Drainage

The Depariment is entitled to rely on the reasoned analyais of ifs experts in matiers
within the realm of thelr expertise, Where BLM has exiensively researched the question
of drainage of oif and gas benesth lands covered by a Federsl ofl and gas lease and has
produced a significant bedy of evidence showing that a well was draining 2 Federal lease
and in what amount, #5 conclusion that drainage is occurring and s establishment of

a drainage factor will be affirmed, where appeliant fails to demonstrate by a
preponderance of the evidence that BLM erred when collecting underiying data ar in
reaching ifs conclugions,

3. Administrative Procedure: Burden of Proot—Oil and Gas
Leases: Compensatory Royalty—0il and Gas Leases: Drainage

The duty to drill an offset well to prevent drainage arises when the lessee knew or
should have known that drainage was ocearring, unless the lessee can shaw thet oil or
gas gould not be found on the lease at that fime under conditions adequate fo allow it
to be ezonomizally developed, The burden of proving that & lewses’s predecessor in
interest knew or ghould have known that drainage was ocourring rests with BLM, BLM
has not met is burden of showing that compengsstory royally was due from 1980, where
it did not inform the lessee that there was drainage until 1965, and where it shows on
appeal only that lessed's predeesssor had access to certain well data in 1972 from the
offending well could have been reasonably interpreted to show that no drainupe was
QeeHTIng.

4. Oil and Gas Leases: Compensatory Royalty-—Qil and Gas
Leascs: Drainage

BLM's decision requiring pavment of compensatory royalty from 1979 is preperly
reversed where it fatis to establish that the lessee knew or should have known thug
drainage was occurring prior to 1885, and where BLM conceded that a well drilled &
reasonahie time after receipt of such notice would net be sconemic,

APPEARANCES: Robert G. Leo, Jr., Bsq., Charles L. Kaiser,
Esq., and Seott W, Hardi, Esq., Denver, Coinrado, for appellant;

101 LD No. 4
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M. Dennis Daugheriy, Esq., Office of the Solicitor, 118,
Department of the Interior, Washingion, D.C,, for the Bureau of
Land Management. '

OPINION BY ADMINISTEATIVE JUDGE HUGHES
INTERIOR BOARD OF LAND APPEALS

Amaeo Production Company (Amoce} has appealed from the March
6, 1990, decision of the Montana State Office, Bureau of Land
Management (BLM), affirming the decision of the Dickingon, North
Dakota, District Office {(DDO), BLM, o assess compensatory royvaliy.

Amoco is the lessee of record for Federal oil and gas leage NDM-
76202 Acq., covering approximately 80 acres in the EVs NEV: sec. 6,
T. 142 N., K. 100 W., fifth principal meridian, in Billings County,
North Dakota. * The leased lands are in the vicinity of the Four Eves
il field, which Lies north and east of the traci, and the Big Stick field,
which is located south and west of the tract.

The offending well, the Kordon #4-5 well, is situated in the NWi
NWYs sec, b of the same township, on privately owned lands adjacent
1o those covered by the lease in question, appreximately 600 feet from
the easiern boundary of Amoce’s lease. That well, operated by Koch
Exploration {Koch) was completed for production in the Fryburg Zone
of the Mission Canyvon Formation on June 27, 1979, 2 The issue
presented in Amoco’s appeal is whether Amoco may properly be
assessed compensatory royvaliv on oil frem the Federal lease that has
been drained by the Kordon #4-5 well,

The record before the Board commences with a letter dated
September 13, 1985, from the DDO to Tenneco Oil Company, Amoco’s
predecessoy in interest in lease NDM-76202 Acg. That letier states, in
toto:

Acesrding o our recerds you are the lessse of oil and gas leaze no. M--35712 {(ND) Acy
M All or pertions of this lease currently are heing reviewed for drainage based on the
proxizaity of the Kordon 4-5 well Iocated ot NWLLNWIL Sechon 5, TVI42N,, B106W,,
Billings County, North Dakota.

This letter is for notification purposes to alert you of this drainage review. I3 ia
determined from data available that drainsge rmay be scouring, you will be notified of
your obligation to protect the lease by drilling, paying compensatory rovalty, andfor fo
provide additional information.

The record contains nothing more uniil BLM's Geologie Study of the
Drainage Potential of the Kordon #4-5 well, evidently prepared on
March 8, 1988, ¢ That study found (1) that there is little, if any,
structural difference between the tract covered by that well and the

LAS the sechion 35 irvegular, $he exack Tand description is lot 1, B NE', ser 6, T, 142 W, K. 100 W, Bitlings County,
Marth Dakota.

Amoco printed out i a letter filed with the DO on Feb. 2, 1989, thet the lunde in ¢uestion were sogregated o6t
of loaze NTBE-Z5TI2 Avg. into lesse MIM-TER02 Acq, by BLM docision dated Mar 17, 1088, presomably by the
Montany State Offee, BEM. Mo copy of that devdilon i in the record, We shall presume that the cortect sarfal number
far the lease suvaring the lands in guaestion is the latter.

*he well wag porforated at $,040-8,645 feat.

® AG that bime, e Jrnds in sae. § had not yat bran sogregaked eut into lease NI TGS Acg, See nute 1, siepro.

*+The doormend wae nob dated. The dute of proparation wes snbeogoerntly et Frth in g donmment sntitled
“Indrodustion for the Gealsgie Reports en Ilrainage Case No. 5197 dated Dec, 20, 1088
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Federal tract; (2) that there seemed to be no geologic eonditions that
would preciu&e drainage; and (3) that the Kordon #4-5 well had
obtained “prolific production” from a relatively thin but extensive
porosity zone. ® The study indicated that it seemed highly likely that
a large amount of drainage had taken place.

On May 17, 1988, the DDO completed its Preliminary Reservmr
Engineering Report {(Report), analyzing production from the Kordon
#4--5 well, ¢ That Report assumed a drive mechanism of selution gas,
wobting that the reserveir appears to have some natural water drive,
and used decline curve volumetrics as s preliminary method of
analygis. The mavimum potentially drained area was ealeulated at
391.5 acres, assuming radisl drainage. ¥ was noted that “production
history seems to show the drainage radius is skewed to the west
southwest,” toward the Federal lease. The Report found that the outer
configuration beundary crossed the boundary of the lease, thus
indicating drainage. Noting that “if is evident that economics would be
favorable,” the Report coneluded that “Tenneco should be notified of
drainage and their responsibilities.”

On May 29, 1988, the BDO wrote to Tenneco, expressly nofifying it
that its Federal lease was subject fo possible drainage by Koch’s
Kordon #4-8 well, and that, as a Federal lessee, Tenneco was required
{0 protect the leased lands from drainage by drilling a profective well
and/or paying compensatory royaily, unless it could demoenstrate that
drainage could not occur through geologic, engineering, and economic
data, BLM allowed 60 days for Tenneeo either to advise of its plans
for protecting the lease from drainage or submit sufficient information
demonstrating that a preteetive well would have littie or no chance of
encountering oil and gas m paying quantities and/er that no drainage
is vecurring. Tenneco was advised that i would he assessed
compensabory royalty if it failed to do so, '

On June 24, 1988, Tenneco filed its response, offering its conclusion
that the leased area was “below critical oil saturation” and “eulside of
the productive limits of both Big Stick and Four Eyes fields.” Tenneco
stated that it did not feel “that a well drilled [on the lease lands] would
ever have encountered sufficient oil reserves fo justify a well.” Tenneco
indicated that the Kordon #4-5 well was inside the “area of closure of
Four Eyes field and the lease in question is largely outside.” Nor did
Tenneco regard the lease as being within the Big Stick field to the
South of the Four Eyes field: the “lease sets over a structural low point
or saddle separating the Big Stick and Four Hyes fields.” In reaching
that éonclusion, Tenneco relied on the fact that two “Mission Canyon
iegts [had] been drilled which tested for oil in this saddle, and beth

#The sone of production wae deseribed gonaraily sz “the Fryburg Intervnd of the Mission Caaron Formation," and,
more specifically, o 10-foot zone “From the firuk well-developed poresity zope Denoath the aehydrites at tise top of
the Missirn Camjor.”

This report appears i the tecopd us oo atlachment o BLM's anawar on sppeal,
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were completed as dry holes,” ¥ as well as ifs analysis of initial and
current reservoir pressure, fluid saturations, gravities, formation
volume factors, gas analysis, eic., and an economic valuation of the
lease.

On July 13, 1988, BLM completed its Secondary Geological Review
of this drainage case, assessing Tenneco’s response. The review states
that there were two wells clearly located on the “saddle” the BN 2-
31B, a dry hole, and the Kordon #4-5 well, which had (as of that time)
produced over 400,000 harrels of oil, ® BLM noted that the high
production of the latter strongly suggested that parts of that “saddle”
were highly productive. BLM also noted that, in plotting production
histories of the Kordon #4-5 well and nearby wells, its petroleum
engineer found that production increased in the Kordon #4-5 well
when production ceased in the #6-10A and #6-15A wells in the Big
Stick field, and that placing the #1-5 well on production in the Four
Eves field did not seem to affect production in the #4-5 well. Those
facts, according to BLM, showed that “there seems to be
communication between the Big Stick and Four Eyes fields, and, if so,
a large amount of drainage has probably cccurred.”

On November 1, 1988, BLM completed iés Final Geologic Analysis,
summarizing 8 past analysis of the geological aspects of the drainage
case. That decument alluded to a presentation made by Tennece in
August 1988 to the American Association of Petroleum Geologists
noting that “the Big Stick and Four Eyes fields are part of one large
reservoir” and referring io the “Big Stick/Four Eyes” field. BLM'’s
analysis coneluded that “there is enongh evidence to show beyend a
reazonahle doubt that a large amount of drainage has taken place.”
BLM recommended that the drainage factor be determined by its
engineers, and that the lesses take steps to protect the Federal
Governmeni from such drainage.

On December 12, 1988, BLM’s petroleum engineers placed their
Seeondary {Final) Engineering Review in the drainage case file. ® That
review noted that the lease “is located in a narrow strip of reservoir
which tonneets the Four Eyes and Big Stick fields.” It also congidered
Tenneeo’s Jume 24, 1988, response, inchuding the reservoir data it
provided. BLM concluded that one of the wells relied on by Tenneco fo
show lack of producibility i the lease area was a bypassed location
that actually had favorable hydrocarbon pore volume in the pay zone,
but whieh was improperly perforated. BLM also concluded that well
interference made if impossible for the Kordon #4-5 well to drain its
hydroearbons from the north and east, leaving enly the “saddle,”
including Tenneco’s leased kands, as the source for a large part of its
prodaction, ' :

- TFhoge bt wells were the Amoes #3-5 Kordow ¢ the BW, sec, 5 of the some townshiz sz the Kt.srdon a3 weld),
und the Apeche #2483 BN (in the 8B, gec, 31, T 143 N, K 101 W)
ERLM noted that the Ameoo #3-8 Kordon wall wes not looated on the saddls, as Amoen steded, bud “on the

structurel high looated to the anath of this seddle (e, on the Biy Stick stravture).”
¥ The case ke aloo condabng o Sypewritten copy of the Final Beview signed on Jon 10, 1888,
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BLM noted that some of the values used by Tenneco appeared to be
“field averages” instead of values based on “log interpretations for the
#4-5 well” BLM also questioned the aceuracy of other values, noting
that they varied from “actual pressure data,” “Stade reports” and
“actual production” dafa. Accepting some changes, BLM recaleulated
the area of drainage at 229.3 acres. H then completed a log analysis
for each well in the Four Eves field and for the well in the Big Stick
field i sec. 6, in order to determine what effect other wells might have
on the Kordon #4-5 well.

Using the log analysis, BEM eonstructed g hydroearhon pore volue
map and drew a reservoir limit to the inside of wells that tested wet
in the main pay zone in the Four Eyes {leld. Drainage areas were
caleuiated for nearby wells, zones of interference were identified, and
areas of dramage were adjusted, using 2 trial and error method. When
the drainage areas were determined, it became “obvioug * * * that
wells to the north and east of the Kordon #4-5 well will act as a
boundary, and that fluids are being drained from” lease NDM-76202
Aca. The drainage area and the lease were planimetered o determine
the percentage of hydrocarbons being drained from the lease and the
original oil in place under the lease; the caleulated drainage factor was
25.006 percent, later rounded to 25 pereent.

BLM's Secondary (Final) Engineering Review alzo rejected Tenneco’s
use of economic data as of 1988 to determine whether & protective well
could have been economically drilled: “The Kordon #4-5 well was
completed for production on June 27, 1879, On August 17, 1979, the
United States Geological Survey prepared an Individual Well Record
from published reports * * ¥ It iz therefore evident that the well
became available for puhlic knowledge in August 1979.” The roview
altowed 6 months from the date of public knowledge to completion of
4 protective well, thus concluding that Tenneco should have been able
to protect the Federsl lease by drilling a protective well by February
20, 1980, BEM concluded that it would have been economice fo drill
such well, ealculating a disecunted net/investment ratio of 4.29. BLM
accordingly concluded that Tenneco should be assessed compensatory
rovalty as of Mareh 1, 1680.

On December 22, 1988, the DDO issued #s first decision, addressed
both o Tenneco and Amoco, summarizing its geologic and engineering
findings and notifying the parties that compensatory royalty would be
asgessed against 25.008 percant of the production from the Kordon #4-
5 well, effective March 1, 1980, and would continue unéil the date of
last produetion from that well. Tenneco sought review of the DO
decision by the Montana State Director, BLM. ¢

On March 3, 1989, Ameco, through counsel, presented additional
tochnical arguments and documentation. Amoco argued that BLM's
conelusions regarding drainage could not be substantiated by

# Borin] Nember S8 8920801 wes apaioned o the matier,
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supporting technical data, and that its decision was contraxy to case
law, in that BLM had not proven both that (1) substantial drainage is
occarring from the land, ang (2} that a prudent operator would dxill a
protective well on the facis of this case, as required by Nolg Grace
Ptasynski, 63 IBLA 240, 89 L13. 208 (1982),

On: March 30, 1989, the State Office vacated the DDO’s decision and
remanded the matter for further consideration of whether an offset
well should have been drilled in light of this Board's decisions in
Chevron US.A., Ine, 107 1BLA 126 {1989), and USX Oil & Gas Corp.,
104 IBLA 188, 95 L.D. 148 (1988). The State Office noted that the DDO
had not met the burden of proving shai Tenneco, or a reasonably
prudent operator, should have known that drainage from its lease was
sccurring i August 1979 (approximately 2 monthe affer the completion
of the Kordon #4-5 well), and that the record indicates that the
notificafion date was not until Septernber 13, 1985, The State Office
did not rule on whether drainage was eccurring or whether a paying
well could have been drilled, but directed the DD to review iis
decision on these ‘questions in light of the data provided by Amoco on
appeal,

On June 12, 1889, the DDO petroleum ongineer prepared an
addifional drainage review report, finding as follows:

1. The Kordon #4-5 well was compleled for production in the Fryburg formation on
June 27, 1878, The [WR reflects this date, and P.1's wall cavd also shows this date.
Howaver, the exact date of publication of the PI. card or P.1's weekly well edition is
not knowvr.

2. O July 24, 1979, a molien for proper spacing of the Fouwr Byes-Madison, Buperow,
sl Red River pools came before the North Daketa Industrial Qrratsaion. The
Commission found that the case should be conlinued [fol allow evaluation of new fleld
data, and the case wag scheduted for the 28rd day of October, 1079 ¥ *

3. Pursuant to legs! notice the matter of proper spacing (Four Fyes-Madisorn, Duperow,
and Red River) was brought before the Commission on Uctober 25, 1879, During this
hearing geologie and engineering svidence was presented indicating the Four Hyes
Madison should be spaced at 180 acres. All of sections 8 and 8 ¥ * * were included in
the field.

4., Teanece 0l Co, presented geological, engineering, and economic evidence at this
hearing], covering! 25 wells, including the Kordon $4-5 well. Tenneco specifically noted
the date the 4-5 well was logged, the well's LP., the well's producing states and
formation, and they included the well in their Fryburg structure map.

The DDG engineer went on {0 note that Tenneco had presented specifie
reservolr parameters. Assuming radial drainage and employing BLM's
methodology, he used Tenneeo’s parameters in ealculai;mns showing
that drainage was occurring.

The DDO engineer nofed that his review showed that Tenneco knew
about the Kordon #4-5 well before Getober 23, 1979, as shown by its
including the well in its evidenee to the State Comipission. He
- considered whether Tennece knew or a reasonably prudent operator
would have known that dralnage was ocourring:

1. Tennece hasg bl an ownership and fhoundary] map for the Feur Eyves field, This -
map showed Tenneco's partial interest in section 6, and it also ﬂhcwed the Kordon #4-

5 well {along with preducing harizon).
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2. Tenneco's structare map (ncluded in the evidence submilted before the [Siate
Commigsion]} inchsded the Kordon #4-85 well. The map showed the NE of see. G T # #
wasis similar structurally to the Kordon #4-5 well,

3, Tenneco apparently evaluated the produclien potential for the Korden #4-5 well.
Their [evidence before Lhe State Commissien? shows an IP-STBOPD of 722 and a deeline
rate of T0% per yeay (based on initial performanee). Tenneco alss expected the decline
to drep off to 20% afier two years of production * * *, If these numbers are used lo
estimate an ultimate recovery we find the well wonld have produced at least 388,650
STBO (bosed o 70% decline), * * * It should be noled that this recovery woudd increass
if the hyperholic decline was uged.

4., Tenneco provided typical and actual reserveir pavameters, They made caleulations
which sheowed production of 226,000 B.O. wonld drain 180 aeres and 113,000 B.&. would
drain 80 acres, [Calcnlations omisted.]

The DO engineer then used Tenneeo’s numbers in a volumetrics
calealation, coneluding that “44,433 B.0. would reach the lease line,”
and that “368,650 B.O. would drain 260 acres,” which, he stated,
“would include part of section 6.7

The DDO petroleum engineer concluded;

i is evident from the evidence submitted by Tenneco &b the Octoher 1979 Hearings
that they had evalunted the Kordon #4585 well. They listed the well'a inttial potential,
the weil's decline rate, showed the well’s localion structurally {mth reference o the
Fryburg formebion), and listed a set of Lypical or avtual reserveoir parameters for the Four
yen fiold,

It iz my cs!,amatmn that given the above any reasonably prodent operator would have
known the well would drain the identified lease. 1t is evident that ’Penncea * O F Lnew
abeul this polential by October 28, 1979, {Ttalics in original]

The engineer conciuded that Tenneeo could have drilled and completed

a protective well by April 30, 1980,
© In response to Amoco’s new information, the DDO petroleum
engineer stated:

Amoce doesn't seem to want to recogudye the fact that if you plet sach Fryburg well'y
drainage areaz on a map you will see definite interference to the North and East. Since
iwo wells can rof drain the same area {3ame zone} at the same time it is dear the
Rordon 4-5 must ba draining hydrocarbons from the South and West. We do not argue
that substantial drainage came from south of the 4.5 well in sac, 5. However, even with
this drainage A substantial amount of oil has been drained from somewhore—and thet.
sommewhere was not the north,

The BLM's recovery factor wae a calplated average for the field, and it seems
reasenable hased on the fact thet this is a solution gas drive reservoir with an active
water drive. [Ttalics in original ]

The petreleum engineer set the drainage factor at 25 percant.

On June 30, 1989, the DDO issued its second decmon selting out
much of the &zscusqmn in the petrolewm engineer’s memorandum,
quoted above. The DDO also indicated that a new economic analysis,
using actual oil prices, an original investment of $1 million, operating
costs of $10,000 per month, and a disesunt factor of 12 per{wnt showed
that a2 weil drilled in 1980 wouid have “paid out is less than one year.”
The DDO applied the 25 percent drainage factor and netified Amoco
that compensatory royalty would be assessed effective May 1, 1980.
Amoco appealed again to the Moniana State Director,
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Amoeo argued before the SBiate Director that Tenneeco was not
notified that the lease was heing drained by the Kordon #4-5 well until
September 1985, and was therefore not required tc consider drilling a
protective well until that time. Amoce argued accordingly that the
DBCs economic analysis was improperly predicated upen data,
reserves, and values for 1980 instead of 1986, Amoco also attacked the
validity of the DDO’s conclusions concerning lease drainage, asserting
{1} that actual production data and pressures for wells in the ficld are
inconsistent with resulis predicted by BLM’s radial flow model, thus
invalidating the radial flow model; and (2} that the cil recovery factor
for the Kordon #4-4 well used in the DDO's drainage analysis i
substantially too low. Use of the correct facior (44.7 percent), it
submitted, would prove that the Kordon #4-5 well is not draining the

lease,
Amoco disputed the BR(Ys conclusion that Amoco knew lease
drainage was occurring in Oclober 1879 for four reasons:

[Kfirst, Amoce’s [11] testimony in 1979 before the [State Commission} regarding spacing
requirements for the Four Eyes Field, including the Kerden 4-5 Well, shows only that
Amoco was aware of the well and the 24 others reported on and made ssswmptions
labeled “average” and “typical” for production across the field with the purpose of
defining appropriste spacing blocks on a fleldwide hasin * * ¥ (ontrary to showing
Ameer's knowledge of drainage, however, Amoct’s testimeny in support of 160-aere
spacing evidences its belief that drsinage was not seourring because 160 asres was
sufficient te protect correlative rights of all mineral owners in the field including thoss
under [lease NDM- 76202 Acq.]. Second, the {Btate Commission} approved 180 aere
gpacing for the field by Order duted November 27, 1979, thereby concurring with Amoco’s
comolusion that 160-acre spacing was sufficient to prevent drainage of surrounding lands
including those within the Lease. Beeause of this approval, s reazonably prodent
operator would also believe no drainage was cceurring, Third, this belief was
corroborated at similar hearings for the Big Stick Unit in 1988 where Amoco and others
cnce again testified, based wpon intervening knowledge gained of the field, that the
Lease was outside the productive boundaries of the field and the proposed Big Stick
Unit, Both the BEM and the [State Commission] agreed with this technical analysis and
approved ymit bounderies which excladed the Leaze. Fourth, in 1989 Amoes performed
spphisticated modeling tests which once again demonstrate that draimape is not
geeurring from the lease. [Halics ip original ]

(Amoco Request for State Director Heview, Sept. 14, 1988, at 3-4),
Finally, Amoco refuted the DIXO’s use of data profiered to the Staie
Commission in 1979 as supporting an eeonomic well;

Amoro showed average well econpomics and used typical data values for the fleld for the
purpose of a field-wide spacing analysis. Buch data i# ingufficient to stppord a site-

specific economic smalysis, particudarly ou the Lease, which ie located at the eﬁrcm@
southern edge of the field and weuld perform far below average.

Id. at 4 1.3}, Amoco argued that the economic analysis of whether to
drili a protective well should be based upon the anticipaied recoverable
reserves, tosts, and prices applicable “a reasonable time after notice in
Septomber 1985” {Amoco Submission to State Director at 4.

ZEAIthougi': Aot refirs throughout to “Amoem's testimony " i appeare that the testinany wag ackostly prosented
by Tenneoo, AToows pradecessor in inberest,
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On March 6, 1990, the Siaie Offiee jsqued the decision under appeal
here, afficming in full the DDOs assessment of compensatory myaity
effective May 1, 1950,

{11 It is the responsibility of all Federal oil and gas 19&&:395 o dril
and produce all wells necessary {o offset or protect the leased lands
from drainage, or to compensate the Federal Government for the loss
of royalties through drainage, 43 CFR 3100.2-2 and 3162.2(a), %
Although the authority of the Urnifed Siates to assess compensatory
royalty is clear, there are significant limits on that authority. The right
to compensation for reyalties lost by a lessee’s failure to drill an offset
well (“compensatory royalties”) does not arise on completion of the
offending well, but upon the lessed’s fatlure to dnill a protective offset
well within a reasonable time after notiee of drainage. Nola Grace
Ptasynshi, 63 1BLA at 253, 89 LD, at 218, reaffirmed m Chevron
U8 A, Inc., 107 IBLA at 130, and CSX 0il & Gas Corp., 104 IBLA at
195-97, 95 LD, at 152-53. BL.M may recover compensatory rovalties
even if it has not notified a lessee of drainage, where it can prove that
the lessee knew or should have known that drainage was occurring.
C5X Oil & Gas Corp., 104 IBLA a6 188, 95 1D, at 154, 18

{21 Appellant chailenges BiM’s conclusion that drainage occurred
here. The Department is entitled fo rely on the reasoned analysis of
its experts in matiers within the realm of their expertise. Animal
Protection Institute of America, 118 IRLA 63, 76 (1991}, Where BLM
has extensively ressarched the guestion of draﬁnag@ of 01l and pas
beneath lands covered by a Federal oil and gas lease, it is not encugh
that appellant offers a contrary opinion, but it must demenstrate by a
preponderance of the evidence that BLM erred when collecting
underlying data or in reaching its conclusion. Jerome P McHugh, 118
IBLA 341, 347 (1990, see Bender v, Clark, 744 F.2d 1424, 1429 (10ih

Jir. 1984) BLM’s decision is properly affirmed where appellant fails to
do so.

BLM's interpretation arises from facts that, on their face, strongly
suggest that drainage ocourred, The offending well has demonsirated
large amounts of production. 1% ig only 608 feet from the leased lands.
The data reveal no significant geologic difference between the lands
beneath the Federal lease and the fands surrounding the well,

The question of what underhbies the surface of lands, being a guegtion
of interprefing and extrapolating limited empirical data, is a subject on

1”I‘im bistory of the dratnage regulation is set out in O5X 0 & Gay Covp, 104 TBLA u 15485, 85 LD, at 151

52,

ke Board has refirred in other opinions to the necessity thut BLM cuteblish that there hus beto “substantial
drainoge.” Chevron, USA, Trne., 107 FBLA ot 132-23 n8; Atfwntic Hichfield Co., 105 [BLA 218, 224, 85 L)1), 233, Raa—
39 {10E8) Bven apart fom probloms arising from that term's iroprecision, we fnd it rolovant to the Sudamental
principtes of compensatney royalty. Other factors totally wnralated to the amennt of drainags (ndhuding the snount
of prodaetion & be found on the Federal lesae in one oy mane Borisons, the vakie of the produetion, and the cost of
dxifBua) wordd condrol whedher 1 would be scononde to drill an offest well, Although there may be practics] reasons
for BLM not to pursun clsims of compensetery royalty where the amount of draimage is tnsubstantial, re a legst
rtather, compensatory royalty s ewned if dealnage (even of & comparatively small amount) teciirs and royalty is lost
becazue of a Federal lesaea’s impermissible fflure to deidl a protective well,
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which parties may develop differing, if equally reasonabie, deseriptions.
BLM has produced a significant bedy of evidence showing that the
Kordon #4-5 well is capable of draining the Federal lease and in what
amount. BLM’s interpretation of that data supporis its conclusion that
drainage is oceurring and its establishment of a drainage factor.
Appellant’s contrary assessment of the dats relied on by BLM is not
adequate fo demonstrate that BLM's conclusions were inaccurate, and,
therefore, we must affirm BEM'= determination that drainage did
ocear.

[3] BLM assessed compensatory royalty from 1980, Jong before it
provided appellant’s predecessor in interest notice that drainage was
ceeurring. Thus, under Plasynshi and USX Qi & Gus Corp., we musi
also censider when it was known, or reasonably could have been
known, that drainage was ceccurring. The burden of proving ¢hat a
leggee knew or should have known of drainage at a particular fime
rests with BLM. C5X Gil & Gus Corp., 104 IBLA 2% 169, 95 1D at
154.

BLM takes the position that Tenneco, Amoco’s predecessor in
interest, should have known that drainage was ocourring in 1980 and
should have drilled an offset well within a reascnable time thereafter,
BLM points to facts known to Tenneco in 1979, as demonstrated by its
presentation fo the State Commission in a welZ spacing case. That
evidence conbains several references to the Kordon #4-5 Well {then
cabed the “Koch #4-5 well”) (1) & brief “well history” of that wall,
included along with 24 other well histories, ** (2} a listing of Fryburg
production datg for wells in the Foar Eyes field; (3) a portion of the
Fryburg structure map, depicting the Kordon #4~5 well situated on the
saddle between the Four Eyes and Big Stick Fields; and (4) a portion
of a Tenneco “field boundary and ownership” map showing the Kordon
#4-5 wel adjacent to sec. 6, and noting Tenneco’s “part interest” of see,
6.

BLM found the Fryburg production data the most important, holding
that it showed that “Tenneco apparently evaluated the production
potential for the Xordon #4-5 well.” Algo, the ownership map showed
that Tenneco was aware of the close proximify of the Kordon #4-5 well,
and the strueture map showed the absence of any fauls or other
- geologic structure separating the lease property from the offending
well,

BLM’s conclusion that Tenneco should have known of drainage in
1979 hinges on the fact that the data known at that time, when
suliected to BLM’y present analysis using radial drainage and BLM's
oil recevery factor, showed bolh that drainage was occurring and that
it would be economical to drill an offset well. BLM thus effectively
presumes that ibs analysis was so clear thal a reasonable operator
would have applied it and concluded that drainage was occurring, even

' The bistory provides as follews: “Reelt 445 5-142-100 Logged 6/8/731 the 45 was 2 Maige tost drilied 4o & 11
of 97HFE] The weli 794 pemping from the s Frybury at 530 0P
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though BLM failed {0 give notice that it believed drainage was
occurring. )

We are not willing to rule in this case, in the absence of actual notice
from BLM expressly advising that it helieved drainage was cceurring,
that a reasonable operator would have se concluded based on what was
known in 1880, While we may presume both that well data were
available in 1980 and that BLM’s present analysis was based on
technigues that were available then, it does not fellow that it would
have been unreasonable for an operator to adopt other technigues
leading to a different conclusion. Indeed, reasonable persons could have
differed as to what the data shewed at that time: Amoco has reviewed
the same data and arrived at an oil recovery factor that shows that no
drainage occurred. Further, 1t is significant that the eventual “prolific
production” of the offending well, '° on which BLM’s calculations
concerning drainage are fundamentally grounded, could not have been
anticipated in 1980, only 6 months after i was completed for
production. Although we are satisfied that BLM's present analysis does
adequately support its conelusion that drainage occurred and in what
amount, we cannot conclude that Tenneceo shouid have knowsn that
drainage was occeurring in 1980

4] BLM has declared that it “did not dispute Amoco’s economics for
a well drilled in 1986, because we did not believe that a well drilled
in 1988 would be profitable” (BLM Filing of Dec. 18, 1691}, Since
Amoco could not have drilled any earlier than 1986, based on BLM's
notice dated September 13, 1985, 6 BLM effectively concedes that a
prudent eperator would not have drilled a pretective well here when
it became aware that drainage was oceurring. Accordingly, there is no
basis for BLM to assess compensatory reyalty here.

Appellant’s request for hearing is denied. To the extent not expressly
addressed herein, the parties’ arguments have been considered and
rejected.

Accordingly, pursuant to the authority delegated to the Board of
Land Appeals by the Becretary of the Interior, 48 CFR 4.1, the decision
appealed from is reversed.

Davip L. HuGHes
Administrative Judge

ADMINISTRATIVE JUDGE BURSKI CONCURRING:

While in general agreement both with the result and animating
rationale of the lead opinioen, 1 wish to briefly address what 1 perceive
{0 be inconsistencies and misstalements in the Board’s past

WREM aituded to the produstion from the Kordon #4-5 well in thiv manser in March 1988,

Wy offer o opinden on whether BLY s Sept. 12, 1085, notive was adequate, in viow of the centative natury of
the netice and the lack of supposting techinieal dete. Rather, we shall nasume, angurende, thed Tennece recetved patics
at that e,
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pronouncements relating to the application of the prudent operator
rule.

At least since ifs decision in Nole Grace Prasynski, 63 IBLA 240, 89
1.D, 208 (1982), this Board has consistently recognized that a lessee's
obligation to either drill to protect a Federal lease from drainage or
pay compensatory rovaity for fatling to do so 15 limmited by the extent
to which the lessee can show that, based on subsisting economic and
geclogic factors, a prudent operator would not drill a well in the
circumstances. But, while all of the Board’s subsequent drainage
decigions have faithfully adhered to the applicability of the prudent
operator exception to the obligalion to prefect against drainage, there
hag been far less consistency in approaching the question of which side
has the burden of proof with respect to the exeeption. In other words,
mast BLM negate the exeeption (ie, establish that a prudent operator
woiid drill) as part of i{s initial burden of proof or does the lessee have
the obligation to establish that the prudent operator exception applies
as an affirmative defense to the assessment of compensatory royalties?
Recent Board decisions have seemingly embraced both approaches even
though they are mutually exclusive, Compare Kerr-MeGee Corp., 118
IBLA 119, 126, {1991) (hoiding thai “hi}f there was nof enough
petroleum resource to support a profitable offset well on the Federal
leases, the operator was obliged to show that was the case™ with
Benson-Montin-Greer Drilling Corp., 128 IBLA 841, 350, 89 L.D. 115,
120 (1992}, (holding that “Tilf BLM concludes that a prudent operator
would have drilled a well, it should calculate the amount owed as
compensatory royalty”). While a certain amount of this confugion might
be ascribed to a simple lack of linguistic precision, I think that the reot
cause of the decigional inconsistencies resides in the fact that, by and
large, the Board's approach to allocation of the burden of proof in
drainage determinations was largely formulated in cases aristng in a
comron legsee context which, at least in my view, has served to
somewhat distert the basis upon which this determinaiion should he
made.

Initially, 1t should be noted that, in addition to determining thal the
pradent operator standard applied to Federal leases, the Plosvnski
decision also held that the obligation to remit compensatory royalty did
net arise npon completion of the effending well but ondy upon the
passage of a reasonable time following notification by the lessor that
an adjoining well was draining the leasehold. Nole Grace Piasynski,
supre at 266, 88 1D, at 217, This latter holding, however, was
expressly subject to the caveat that “where the lessee is vesponsible for
the draining well, the requirement of notice may be dispensed with.”
Id ot 256 n.13, 89 LD, af 217 n.13. Thus, commencing with the very
first decision expressly embracing the appiicability of the prudeni
cperator rule to Federal leases, the Board differentiated (at least in the
notice requirement) between the treatment of a comamon lessee who
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had completed the draining well and a lessee whe had no leasehold
interest 1n the land on which an offending well was located. 1

In AHantic Richfield Co., 105 IBLA 218, 85 LD, 235 (1988}, the
Board examined the question of allocation of the burden of proof with
respect to the prudent operator rule in the common lessee situation.
Theremn, the Board declared that;
When BLM sesks to recover compensatory royaities from a common lasses, it must
establish that a leased Federal txadt is being drained by a well vperated by the common
{esgee, However, BLM deed nob prove as 2 part of e caase of agtion that a protective
well would he sconomic, Le, profitable. Both the burden of gomg forward and the
ultimate burdan of persuasion on this issue must rest with the commen lesses * * #
because of the possibility of unfair dealing and beeause the common lessee possesses the
evidence necessary to prove that an economde well cannot be drilled.

fd. at 225, 95 1.D. at 239. What is important to note is that, while the
Boazd clearly held that the commion lessee bore the burden of
establishing that a prudent operator would not have drilied a well, the
theoretical basig for deing so was not fied into the nature of the
prudent operator rule but rather was premised on concerns which
would strictly relate to common lessee statas, viz., the danger of unfair
dealings by a common lessee and the common lessee’s access to
knowledge of the results of drilling on the adjacent lease. To the extent
that allocation of the burden of proef is grounded in these
considerations, the decision necessarily implied that, in the non-
common essee contexi, the Government hore the burden of negating
the prudent operator exception, _

While the considerations recounted in Atlentic Richfield provide
ample support for differentiating betweesn the common and non-
comamon lessee mmsefar as the netice requiremnent is coneerned, I fail to
sea hew they have or should have any relevancy fo questions relating
to altocation of the burden of proof with respect to the prudent operator
ride. Thus, the very real danger of unfair dealings which arises when
a common legsee has control of both the draiming and the drained |
tracts ? does not have any real bearing on whether or not a prudent
operator would drill, 2o long as that determination is being made on
an objective basis. And, while comimon lessee status clearly resuits in
& situation wherein the lessee hag sufficient data upen which fo
premise an argument that a pradent eperator would not drill, such
would alsc necessarily be the case in any non-common lessee situation
where the Government has established that a nen-common lessee has

. L

* Subsequently, in Fefrodenn, fne, 115 IBLA 185 (1890), the comman fesves standard was hald to be apphicable w
sitnations s which a coramon operstor was invalved.

ZFipst oF #H, einee well-apacing determninetions e besed wot on the limits of drainsgs bet on considarations of
i etonomc recovery of subarface hpdrocarboms, & comven lassee might find i in his seonemie xelfinterast
o wenid the additienal expimee of drilling a accond well i he detwrmined that thn effeet well would be marginadly
ecanamic and that i was Bhey 1lat substertial amounds of il and gas originakly waderlying the offset parce} could
e witimately prodaced from the offending well, SimilarTy, i the two leases had differing royelty rates oz if the Tesses
rad additional neo-werking intevests 0 one of the leases, the lesses eould have eomnormic incentived to produce from
ane Jease to the detviment of arother. In thede sitvaiions, the sconomit ntereats of the feases and those of the leasor
of the offiet prreel o lomger coincide and thare cvisls o very real poasihility of vafeir dealings on the part of the
lesane
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knowledge that drainage is occurring, ® be it by notice from the
Government, actualknowledge of the drilling of the draming well, or
imputed knowledge of that well. Where the Government presents data
suffieient to establich that drainage is oceurring, any lesgee is required
to drill an offset well uniess a prudent operator would net drill in those
circumstances.

The ultimate vice of the Atlantic Richfield decision insofar as this
issue i coneerned lies not in its conclusion that & common lessee bears
the burden of egfablishing that a prudent man would net drili, but in
its assumpiion that a differing aporoach is or should be appleable in
the non-common lessee situation. Both a common lessee and a non-
common lessee have an affirmative obligation to protect Federally-
leased premises from drainage. Assuming that drainage can be shown
to exist, either may discharge their obligations by drilling the
protective well, tendering compensatory royalty for failing te do so, or
satabliching that o prudent operator would not drill a protective well.
The prudent operator rule is, thas, an affismafive defense to a
generally applicable requirement. As such, any party who wishes to
avail itself of the rule’s protection is properly reguired both fo plead
and prove the applicability of the rule. See, e.g., Harry Smiih
Construction Co. v. O8M, 78 IBLA 27 (1988}, This should be the case,
regardless of whether or not a common lessee situation is invelved. 4
The language in decisions such as Atlantic Richfield and Benson-
Montin-Greer Drifling Corp., which either impliediy or expressly hold
£ the contrary, do noi, in my view, correcily reflect the reguirements
of the law, .

Simee it is my view that the lead opinion herein correctly allocates
this burden and also because | concur in its analysis of what BLM is
required to establish whers it seeks to retroactively show that a lessee
“knew or should have known” that drainage was cceurring, I concur in
the disposition of the instant appeal. .

JaMes L. BUrSKz
Administrative Judge

RED THUNDER, INC.

129 TBEA 219 Decided: April 29, 1994

*0Of pourse, any lester mey, as in the instant cese, challenge the fact of drainage.

*1 g not uneware thet the geseral rale i state proceedings is that the lesser must estabiish that o protective
well wosld produce in paying guEantities 28 an element of #a rause of action. See gensrodly § Willams wnd Mevers,
O] gened G Lagn §H22.2 {30813 To the extent thel lease coneellobion is sought, allecation of the barden of proofto
the fnaser may be sosn ax & lopivel sufgrawth of Lie reluctanes of tonres to order the drastic reredy of cancellation
for violation of the implied covenant to protect against drainage. Where, howevey, the lessor merely nogks
crapensations for royalies aBegedly lost by the failure of the Jessee to drill & protective well, if scems to me that,

1o the extenk that 2 lesses has hes oremised hig refiusal to &rill an oudeet well op an assertion thet 2 peudant operatar
would ped drif 2 well in the sirenmstances, the lessee shoauld be required to both pleed the pradent aperator rals

arxd ogtablish Frofa swificient bo Justify his fadlure to deill a well, "fiis shoesld rot be o perticsiarly encrona $erls sines,
after &, this is the same analysis which the lessee presumably vndertook In oviginglly deciding ot 2o drill in the
firat instames,
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Appeal of two decisions by the Montana State Office, Burean of
Land Management, requiring significant modifications fo
approved plans of operations. MTM-77778, MTM-77779,

Affirmed.

1. Federal Land Policy and Management Act of 1976: Surface
Management

The guthorily granted by FLPMA see. 303(h), 458 TLE.C. § 1732(h) (1988), to prevent
unnecessary or nndue degradation of public Iands authorizes BLM fo order a cessation
of mining operations if that action ig necesgary. BLM's authority entails not only acting
to avert unnecessary or undue degradation hefore i occurs but alse acting to abate
degradation if it develops after a plan has heen approved.

2. Enviroeamental Quality: Generally--Environmental Policy
Act—Federal Land Policy and Management Act of 1976; Suxrface
Management—National Environmoental Policy Act of 1969
Generally

Hegulations promudgated under NEPA provide an exception when comnpliance would be
insonsistent with other stafutory requirements. NEPA does not apply when there is a
clear and fundamental conflict of statmtory duty. The time reguired to prepare an EA

o review remedisl measures to abate acid rock drainage prier to ordering thesn
impiemented would be fundamentally 2f odds with the need fo abate damage to the

envirenment and would be inconsistent with the duaty to prevent unmecessary or undue
dogradation in 43 U.8.C. §1732(b) {1088).

3. Federal Land Policy and Management Act of 1976;: Plan of
Operations—TFederal Land Policy and Management Act of 1976:
Burface Management—Mining Claims: Plan of Operations

When the record supporis the State Director’s defermination under 43 CFR 38083~
el 2}y and {c}(3) that a proposed modification of 2 mins plan of operafions muut be
submitted and his determination nnder 43 CFEK 3809.1-T{cK4) that measures are nesded
to avoid vanecessary or undue degradation, the decision will be affirmed on appsal.

APPEARANCES: Donald E. Marble, Esq., Chester, Montana,
Donald A. Carr, Esg., and LynBbee Wells, Esqg., Washington, D.C.,
for Red Thunder, Inc; Patrick J, Garver, Esq., Jim Butler, Esq.,
Salt Lake City, Utah, Alan L. Joscelyn, Helena, Montana, for
Zortman Mining, Inc.; Tommy H, Butler, Esq., Helena, Montana,
for the Montana Depariment of State Lands; Karan L.
Dunnigan, Esq., Office of the Field Solicitor, Billings, Montana,
for the Bureau of Land Management.

OPINION BY ADMINISTRATIVE JUDGE IRWIN
INTERIOR BOARD OF LAND APPEALS

Red Thunder, Ine., a non-profit Montana covporation composed of
traditioral Native Americans at the southern end of the Fort Belknap
Indian Reservatlion, has appealed two April 13, 1993, decisions by the
Director of the Montana State Office, Bureaun of Land Management
(BLM), requiring Zortman Mining, Inc. (ZMI) and its parent, Pegasus
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zold Corp., to submit significant medifications to the approved plans
of operation for the Zortman Mine and the Landusky Mine in the Little
Rocky Mountaing, Phillips County, Montana. These are heap leaching
operations designed to recover silver and gold. The Zortman Mine
eovers more than 800 acres, approximately 40 percent of which are
permitted for disturbance. Leaching but no mining operations are™
oceurring while a proposal for expanding i 1 under review. It includes
the 83/84 leach pad, the 85/86 leach pad, the Alder Guich rock dump,
and the OK Pit facilities referred fo in this opinion. The Landusky
Mine is locaied to the west of the Zortman Mine. I covers more than
1,200 acres (two-thirds of which are permitied for disturbance) and
consists of seven heap leach pads, four waste rock dumps, three open
pit mining areas, and a processing plant. It includes the Mill Gulch
waste rock dump, the Gold Bug Pit, the Montana Guich leach pad and
waste rock dump, and the Sullivan Park {or 1) leach pad facilities
referred o in this opinion. !

The decigions were issued because BLM found effluent containing
“slevated metals and sullates in agsociation with lowered pH readings
as well as other indicators of acid reck drainage {ARD]” downgradient
from facilities at each mine (Decisions at 1). The decisions determined
that significant modifications of the appreved plan of operstions for
each mine were required and directed the Lewistown District Office,
BLM, to prepare a suppleraenial environmental assessment (FA) “on
the modificatior to determine the adeguacy of the proposed mitigation
and reclamation procedures, and to determine if the action is
‘significant’ as contemplated in NEPA {the National Environmental
Policy Act of 1869] Sec. 102.2.¢ 142 T7.8.C. §4832(2)(C) (1988)"
{Decisions a 2). The State Director allowed operations at both mines
to eontinue under the aporoved plans, subject to “lalny inunediate
steps that the Lewistown District Manager defermines are neaded to
prevent unnecessary oy undue degradation.” Id. Additionally, the State
Director ordered changes in operations at the Landusky Mine.

Secticn 302 of the Federal Land Policy and Management Act of 1976
{(FLPMA) requires that “I[iln managing the public lands the Seeretary
shall, by regulation or otherwise, take any action necessary to prevent
unnecessary or undue degradation of the lands.” 43 U.5.C. §1732(b}
(1988}, The surface management regulations at 43 CFR Subpart 3809,
under which the State Dirvector issued his decisions, were promulgated
based on this and other stafufory authority, See 43 CHFR 3808.0-3(h).
They define “unnecessary or undue degradation” as “surface
disturbazice greater than what would normally resuli when an activity
is being accomplished by a prudent eperator in ususl, customary, and
proficient operations of similar character and taking info consideration
the effects of operations on cther rescurces and iand uses, ineluding

1 Referances are provided o dhe volume or hinder of the approprinte mine file. Thes, the deveription of the Zortman
YEine i from Portmos Mine, MTM 77778, Lortman Reclomation Plan and Prel-Mine Topopraphy, Fabruary 1989, at
pege 3. The deacription of the Landuasdy Mine, however, is from the Supplemental Brvironments] Assessment,
Landushky Mine Operating and Recanation Plan Modifieations, Acid Rock Rroinags Coolrol and Remadiation,
November 1983, at i, 1, a topy of which was snbmisted by ELM during the pendency of the appesl.
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those regources and nses outgide the ares of operations.” 43 CFR
3809.0-5().

The regulations allow an authorized officer, i.e., the BLM Bisirict
Manager (see 45 CFR 3809.0-8(n), 45 FR 78904, Nov. 26, 1980}, to
request an operator fo submit proposed modifications to an approved
plan of operations, 43 CFR 3809.1-7(z). If ihe operator does not do so
within a reasonable time, the authorized officer may recommend to the
State Director thai the operator be required o do so. The
recommendation is 6 be accomnpanied by a statersent sebbing forth the
facts and reasons for the recommendation. 43 CFR 3809, 1-T{e)(1), The
State Director may order the oparator to submit a proposed
modification if he determines, among other things, that “disturbance
from the operations of the plan as approved or from unforeseen
cireumstances is or may become of such significance that medification
of the plan is essential in order to prevent unnecessary or undue
degradation ¥ * *” 43 CFR 3809.1-T{e)(2)1i). If the State Director
determines & modified plan is required, the operator must submif it to
the authorized officer for review and approval 48 CFR 3808.1-7(c¥3).
Meanwhile: :

Operations may continue in acwrdance with the approved plan until 2 modified plan
i approved, vnless the State Divector determines that the operations are causing
unnacesgary o undue degradation fo the land, The State Divector shall advise the
operator of those reasonabie measures needed to aveld such degradetion and the

operation shall immediataly fake all novessary steps to mmplement fhose measures within
a reasonable period established hy the Siate Director.

43 CFR 8809.1-7(c)4). 2

Bulfide ores were known o be present when the Zortman and
Landusky Mines were first permitted but were of Hitle concern. The
draft environmental fmpact statement (Draft EIS) issued in 1878
reported they had been found al both minesites (Draft £IS af 3. 430,
but gtated: “The proposed mine pits would not mine into the sulfide
ore bedy, but rather the oxide ore body which is not conducive to the
formation of acid mine drainage. Acid drainage is therefore not
considered a potential threat from the proposed projects.” Id. at 75-76.
Other indications that ore and waste rock were expected to have
minimal, if any, acid generating potential appear throughout the
record, including ZMIDI's 1085 application to amend the Landusky Mine
permit {0 open new ore pits (Landusky Mine, MTM 777779, Vol. 2,
Application at 81), the Montana Department of State Lands (DSL)
review of ZMUI's proposal to create the Mill Guleh waste dump
(Landusky Mine, MTM 77779, Vol. 8, 1988 Preliminary Environmental
Review at 12), and ZMFs 1989 Life of Mine Amendment application for
the Landusky Mine propoesing to eonstruct the Sullivan Park heap
leach pad and expand the 85-86 Montana Gulch leach pad (Landusky

These provigions for "an appes! preeeduve * £ ¥ fo the appropriste State Divestor” were added "o provide u groster
degree of apsurance that approved cperations alroady in progress will nod be onreasenably intarfred with beenvse
of & propesed moditication of the plaw of operatiens” £5 FE 13965, 18957 (Mer. 3, 19503,
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1ife of Mine Amendment Binder at 1115 {e 8; see also Siatement of
Reasong (SOR) Exh. U

The May 199¢ EA prepared by BLM and D8I to review the Life of
Mine Amendment noted that “ZMI is now in the process of developing
the baseline information for a sulfide reserves application” and that
because there was nob an application, “{nlo part of the potential sulfide
action is addressed in this EA” (Landusky Mine, MTM 77778, Vols. 1,
9, EA at 5-8, see alzo Volr. 15 & 18, January 1991 Supplemental EA
at 5-7). Nevertheless, several portions of the A addreszed possibile
mining of acid generating materials. Discussing the cumulative
impacks of water quality due to mine pits, the EA reporied that “some
sulfide material is exposed in the walls of the pits” and that analyses
of rock samples from the Queen Rose and Gold Bug pits “indicate some
types of rock have the net potential for acid generation and ofher rock
iypes have a net neuiralization potential.” Id. at 44, The discussion of
the enmulative impacts of water guality from waste rock dumps
similarly noted the presence of roek types with “signifieant acid
generation potential” ag well as others with “a high potential for acid
neutralization” and concluded:
Based on projections, any acid generated by waste rock should be neutralized by other
waste rock within the deposit, The potential does exist for acid-generation in smali,
isolated aresas of waske rock. Potential for acid generation would be reduced by the
placement of & soif cover and revegeiation of the depository during reclamation.
Eatablichment of & a0l and vegetative cover would reduce the amount of water
tofiliration and oxyvgen supply to waste rock and lmit acid generation. The acid-
generation potential in isclated areas of waste rock would be mitigated through mixing
of aeid-generating and neutralizing waste rock or addition of limesione,

Id, al 53-68, see also Landusky Mine, MTM 77779, Vol 9, June 1890
Addendum to EA at 22.

Apparently because ore and waste rock were expecied to have
mimimal acid generating potential, the plans of operations for the
mines did not eall for testing to identify oxidized and sulfide materials
prior to mining and moving ore and waste rock {(Zertman Response at
12 and n.12). Based on a review of the February 1988 Reclamation
Plan for the Zortman Mine, BLM asked about the potential for ARD
from waste rock dumps (Zortman Mine, MEM 77778, Vol. 8, BLM
Comments on Zortman Reclamation Plan, March 21, 1889 ZMI
responded that since ho previous acid-base data had been generated,
it would collect rock samples from active and inactive sifes for acid-
base balance testing and provide the results to DBL, stating (as it algo
did in the May 1889 Life of Mine Amendment apphication for the
Landusky Mine) that: “Due to low-grade mineralization of Zortman
and Landusky ore and waste rock, the acid generating potential of
these matenials at waste rock sites is expected to be minimal”
(Zortman Mine, MTM 77778, Zortman Beclamation Plan and Post-
Mine Topography binder at 4-a). Although sampling reporis are not
part of the record, apparently ZMI ai some time did begin to classify
material according o ity degree of oxidation (see Zortman Mine, MTM
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TTT78, Vol. 7, D81 memorandum re Zortman/TLandusky AMD
Accounting, Feb. 13, 1991},

I appears that by 1980 ZMI was aware that a limited amount of
oxide ores remained. 1t conducted drilling for sulfide ores in November
1984 and, beginning aboni July 1980, it conducted test leaching of &
mixture of exide and suifide ores (Zortman Mine, MTM 77778,
Inspection & BEnforcement File #1, BLM Compliance Inspection Reports
Nov, 6, 1988, Oct. 18, 1990, DSL Field Inspection Reports July 26,
1990, Feb. 11,1991} In August 1990, ZMI presented a mine expansion
study plan for an additional 20 years of mining that included a
discussion of the potential for acid mine drainage (Zortisan Mine,
MTM 77778, Vol 6, Mine Expansion Study Plan, on pages 42443 In
responge, BLM and DSL again raised the need to evaluaie both ore
bodies and waste rock for ARD (Zortman Mine, MTM 77778, Vol 7,
DEIL. letter of Nov, 18, 1990, at 1, BLM letter of Nov. 21, 1900, at 4.

Water quality samples taken during sife ingpections in the summer
and fall of 1992 indicated low pH and elevated eyanide readings at
several facilities. By October 1992, ZMI began to recover drainage from
the 1991 (Sullivan Park) leach pad and Mill Gulch waste rock dump
at the Landusky Mine and the 83/84 leach pad and Alder Gulch waste
rock dumyp ail the Zortman Mine {Landusky Mine, MTM 77779,
Inspection and Enforeement Vol. 3, BLM Complance Inspection Report
Aug, 14, 1992, Oct. 19, 1992; DSI, Field Inspection Report Aug. 14,
1892; SOR, Exh, B; ZMI Response at 2 n. 1), BLM’s QOctober 19, 1992,
imspection report concluded: “BLM should consider reguesting & Plan
Moedification under 3808.1-7 o correct the problems; especially with
regard to continued construction of the Mill Gulch waste rock dump.”

On November 5, 1992, the Lewistown Digtriet Manager wrote to
ZMT’s general manager by certified mail:

I wish o confirm the diseunssion vou had with Seoft Haight of my staff on November 8,
1592,

As previously noted by BLM, DEL and ZMI personnel there is eoncern over
development of low pll effluent from several facilities at the Foriman and Landusky
Mines. Specific locations include the Zortman 85/88 leach pad underdrain in Ruby Guleh,
the Alder Gulch waste rock dump underdrain, the Zortman 83/84 leach pad underdrain,
the Landusky 91 pad vnderdrain, and the Mill Gulech waste vock dump vnderdrain.
Partial capiure of the effluent has been effected by ZML however, as was discussed, this
is ot recognized ax a longderm solotion by either yvourselves or the involved agencies,

Qo Tuesday you stated to Scott that by oot later than December 1, 1992, ZMT would
be submitiing to the agencies proposale for correcting the problem areas. T look forward
to receiving that material and will decide upon recelpt whether it constitules a
gignificant modification under 43 CEFR 3R069.1-7.

(SOR, Exh. C}. 3

In a November 18, 1992, response, ZMI proposed removing 80
percent of the buttress of the Zortman 85/86 leach pad at the Zortman
Mine by June 1993 and noted that it had resloped and reseeded the

? Spparendly the Datniet Muneger rogarded this lebter o8 o regueat to DME for plan modiffeations in acerdancs with
43 CFR 3808.3~T{a). .
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dike faces of the Zortman 83/34 feach pads and the Alder Gulch waste
dump and diverted drainage away from the dump at thut mine. At the
Landusky Mine, ZMI stated # had diverted drainage around the
Landusky 1991 leach pad and completed dike face reclamation, and
wag constructing a segregated underdrain for the lower portion of the
Mill Gulch waste dump and would intercept water from the upper
portion of the dumyp. ZMI alge siated that changes in construction
procedures for the Mill Gulch wasie dump (e.g., “construction of the
lower porticns of the dump in 50 foot lifks * * * and poesitioning of the
mogt reactive waste in the center cells of the dump where they will he
hydrologieally isolated”) “are expected to preclade firther development
of the subject preblems” (Zortman Mine, MTM 77778, Vol. 9, ZM]
letter of Nov. 19, 1992; Landusky Mine, MTM 77779, Vol. 23; id.).

After a series of consultations and a meebing with ZM1 during
December, the Lewistown District Manager and the Chief of the Hard
Rock Bureau, DBL, notified ZMI by letters daied January 15 and
Febraary 1, 19938, that several chunges were needed in the operating
and reclamation procedures at each mine {SOR, Exhs. J, K.

ZMT’s initial response to these letters came on February 22, 1893
{SOR, Exh. D). It found three of the proposed actions sensible and
agreed {c implement them: (1) initiafing a program to characterize
waste prior to its remeval; (2 mapping and characterizing existing pit
floors and benches to identify areas of high acid-generating potential;
and (3) placing waste reck material as backfill in the Gold Bug pit at
the Landusky Mine. Other proposals it found to be “based on what
appears to be inaccurale assumptions or incomplete data, or to be
ineffective to addresy the environmental concerns outlined in the
letters,” and proposed a meeting “io develop a complete and sceuraie
understanding of the underlying data and to discuss the range of
aptions available for action hy Zortman.” Id.

ZMI then commmented that
the latters do not conform te existing processes for moedification of a reclamation plan
or mine plan of operations under either state or federal low. Under existing law,
madifieations of an existing plan cannot simply be imposad wpon Zortman. Rather,
Zortran is endifled to nolice and an cpportaniiy $0 a bearing prior o & revision of its
recizmation plan by the sitate and is entitled to propsse sppropriate modifications fo ity
operating plan before any aclion may be taken by BLM through its State Directer, * * *
[Wle zagtme, in view of the Hmitations imposed by law, thet the various ifems in the

{etters are suggestions for further discussiens concerning modifications, except insofar as
Zortman has agreed (as deseribed above) to ineprporate cortain modifieations into itz

existing plans.

Id,

ZMI met with BLM and DSL on February 24. On March 16, 1993,
it submitted a “schedule for attainment of objectives which were agreed
upen,” plans to reslope and reclaim the Mill Gulch wasie dump and the
Sullivan Park dike, and plans for construction of the Gold Bag waste
dump and for waste characterization {(SOR, Exh. BR). The schedule
included other steps for these facilities as well as for the submission
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of plons for reclamation of material removed from the buttress of the
Zortman 85/86 leach pad and plaeed in the OK Fit,
In his April 13, 1993, decisions the State Director stafed:

The ZME responded on March 16, 1983, Lo the Lewistown District Manager's
recommendations [of Janvary 15 and Febroary 11 by sending “Reclamation Plan
Revisions” to the DSL and the BLM. The Lewistown District has asked for our
determination as to whether a gignificand modifieation ig fo be reqguired for the Landusky
{and Zortmani Mine Plan of Operations.

(BOR, Apps. 1 and 2 at 1),
In aceordance with 43 CFR 88609.1-7(c)23, the State Director
determined, for each mine, thai:

{1} ail reasenable measures were taken by the Lewistown Bistrict Manager af the thne
the Flan of Operations was approved bo ensure unnecessary or undue degradation would
nob oo,

{2 the current ARD situation represents circamstances thet reguire modifications to
the existing Flan of Operations that are essential in order t0 prevent unnecessary or
undue degradation.

{83 the current ARD aiftuatian can be minimized ucing reasenable means.

Id. at 2.

As the rationale for ttem 1 for the Landusky Mine, the State Director
stated:

The most recent environmental assessment (BA) for operating and reclamation plan
approval {(Amendment No. 10 to MTM-T77773), analyzed various rock types and
conchaded thal, although cerfain mine material is known o have acid generating
pefential, the neutralizing eapaeity of rock would be significanily greater than its acid-
generabing cepacity. The EA aleo discusses general gnidance for mitigating ARD that
“may oceur” in isolated aveas within waste-rock dumps (EA of 5/11/80, Pages 55-80).
This constitutes due considerniion of the matter by the Districi Manager during the plan
approval proeess.

The State Director’s rationale for itemn 1 for the Zortman Mine
afateg: .

ARD cencerns were reviewed during approval of the last amendment (Fortman
Reclamation Plan and Post-Mine Topography} to the Zortmen Plan of Operations, At
thet time {1989) mine moniloring data supporied the prevailing opinion of techrical
reciamation specialists who felf it fo he unlikely that mining of syenite porphory within
the naturaily cceurring exide zone would create a source of acid-producing meterial,

As the rationale for item 2 for bolh mines, the State Director
stated: “New information indicates an ARD potential that is more
widespread and demands more ::peczﬂezty than what is cavemci in the
exigbing approved Plan of Operations.”

The State Director’s rationaie for item 3 for both mines was: “A
variety of techmical solutions are available within the means of the
operator to address the ARD problems. Several have already been
applied, Additional mitigating measures would not be unreasonable.”

The State Director determined, based on “review of the ZMI proposed
revisions of Mareh 16, ¥ * # peeont sife information and the above
criteria,” that sipnificant moedifications 1o each plan were required in
accordance with 43 CFR 3808,1-T{(cX3). He directed the Lewistown
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Bistrict Office to prepare supplemental Environmental Assessments on
the proposed modifications to determine their adequacy and whether
they were significant within the meaning of section L02(2)}C) of NEPA,
See 43 CFR 3809,1-T(b)y; 3809.2--1fa}, In the decision on the Zortman
Mine the State Director gave the District Manager discrefion o
ecombine the supplemental BA concerning that mine with “the
significant modifications that have already been sabmitted by ZMT for
the Zortman Mine Expansion Project.”

Citing 43 CFR 3809.3-7(cX4), the State Director determined that at
the Zortman Mine, where ore is not being mined pending review of the
Zortman Mine Expansion Project, leaching operations could continue in

_accordance with the existing plan until the modified plan is approved,
subject fo ZMI's compliance with any immediate steps required by the
Lewistown Bisfrict Manager {c prevent unnecessary or undue
degradation (SOR, App. 2 at 2). At the Landusky Mine, the State
Director alse allowed operations to continue in accordance with the
existing plan, but ordered ZMI to “discontinue waste rock disposal in
the Mill Guich waste rock dump” (allowmg it “to place waste rock as
engineered backfill into the Gold Bug pit” as an interim measare) as
well as to comply with any immediate sieps required by the Lewistown
Disiriet Manager (SOR, App. 1 at 2),

Since the State Director’s April 13, 1993, decisions ZMI has
supplemented its March 18 submission for the Landusky Mine with
Revisions to the Reclamation Plan for Portions of the Landusky Mining
Area, submitied July 238, and & Mine Products Charaeterization
Program, sabmitied July 80. BLM and DSL issued a supplemental BA
on ZMF's proposed medifications for this mine in Novernber 1953 (BA
MT065-063-93), and held a hearing on it in December. On January 25,
1994, ZMI submitted an addendum o its July 23 submission. On
Mareh 4, 1994, BLM and DSL decided to require eight further
immediate operating, contro, and inferim reclamation modifications fo
the plan of operatlions for the Landusky Mine and to defer approving
final designs for ARD prevention, control and treatment until they
“have undergone additional environmenial analysis in an
environmental impact statement.” Several specific items relating to
reclamation and closure at the Landusky Mine are fo be covered in an
environmental impact statement (EIS), and the agencies decided “to
combine this analysis with the EIS for the Zoviman Mme Espansion
Project” (Decision Record, Landusky Mine Operating and Reclamsation
Pilan Modifications, Acid Rock Drainage Control and Remediation,
March 4, 1994, at 1, 4). On April 8, 1994, Bed Thunder appeaied Part
1, Item 2 of the March 4, 1994, decision (IBLA 94390,

In October 1993, ZMI submitied a list of reclamation activities for
the Zortman Mine and its plans for the material removed from the
bultress below the 85/86 leach pad. In December, BLM informed ZMI
that if intended to analyze fhe proposed expansion of the Zortman

"Mine and the correciive measures for the ARD problem called for hy
the Staie Director’s April 13, 1983, decision in a single FIS und
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reguested ZMI to provide & detailed proposal for those corrective
measures. On February 2, 1994, ZM1 submitted Alternative
Reclamation Plansg for the Zoritman Mine. BLM and DSL complefed
thelr initial review of these plans on March 4, 1994,

The Moniana Department of Health and Environmental Sciences,
Water Quality Bureau, investigated possible water quality violations at
the mines (SOR at 18, Exh. 8). With its reply brief Red Thunder
provided a copy of a suit filed by that agency against ZMI (Red
Thunder Reply, Exh, C). The suit was dismissed and refiled in a
different county {AMI Reply ot 4 n.d, Exh. 1). Red Thunder hae also
provided a copy of a notiee of violation the U8, Environmental
Protection Agency sent to ZM1I for each mine (Red Thunder Reply, Exh.
B). On Aug. 9, 1993, BLM issued a notice of noncompliance for each
mine, citing 43 CFR 3808.2-2. ¢ They were affirmed by the Montana
State Director in a decision dated Nov, 24, 1998, ZMI has appealed
that decision to this Board (IBLA 94-260). Briefing of that appeal was
stayed by our order of February 1, 1994,

Red Thunder argues BLM f'az}ed to comply with FLPMA and NEPA.
First, it asserts that the State Director, knowing acid mine drainage
was ocourring at both mines, failed to carry out his duty under section
30200}, 43 U.8.C. §17532(b) (1988), to prevent unnecessary and undue
degradation by allowing ZMI {0 continue operations (SOR at 1). Red
Thunder “submits that the State Director was required by the
authority and polivies embodiad in the Federal Land Policy and
Management Act and the agencly's] own regulations at 43 C.FR
[Subpart] 3809 to find that the operations eurrently are causing
unnecessary and undue degradation. The State DPirector, therefore,
should have ordered the mining operations to discontinue to prevent
farther deterioration” (SOR at 13-14).

Becond, BRed Thunder argues that, because the acid-generating
potential of ores and waste rock has not been addressed in an EIS, the
decision to approve remedial measures and allow operations to
continue prior to preparing an EIS viclated NEPA (SOR at 2, 14, 18).
in support, Red Thunder contends that BLM’s actions are
environmentally significant, that the changes BLM approved are
substantial, that ARD and sulfide ore mining constitute significant new
circumstances or information, and that allowing operations to continue
prior 1o envirenmental review constitutes post koe compliance with
NEPA (SOR at 17-25). ° Red Thunder also asserts that interim
remedial measures will have an adverse effect on the environment and

* See alse 43 CFR 3808.0-5{k): leum tor comply with app Henble environieertal protection statntes snd regulationg
{hereunder wiil constitnte uon r or undus degrndal

¥ Hed Thunder fromes these srguments in ferms of the neead to prepare o supplarnentel BIS, ses
o B18 was propeved by $8L In 1978 to examine the “bread camuletive environraenial Empneks” of e two miney
{Zarfman Veol. I, EIS at i} Bed Fhuander states that the deall way "spparently never made final® (SOR at 21 The
resind i anokdivosi The copy of the EIS included with the Bwctman Mine e identifies 1t aa 4 draf (Torkman Mo,
MENE FTYES, Vel 1y however (he copy of the front page included in the Landusky Ming file berrs a hendwriitan note
that there was & final EIS Eandusky Mine, BMEM 7779, Vol 1),

Iy b
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limnit the cheice of reasonable alternatives (SOR at 14, 17). For these
reasons Red Thunder sought to have us direct BLM {0 order ZMI {0
halt operations at the mines pending completion of a supplemental EIS
(SEIS) (8OR at 25). Red Thunder withdrew its metion for a stay of
operations at the mines pending disposition of this appeal, which
incorporated the arguments in its S8OR by reference. In its Repiy,
hewever, Red Thunder requests us {e issue an order staying any
sxpanded operations including, but net limited e (1) continued loading
of the Sullivan leach pad, (2) expansion of the 1986 Montana Guleh
leach pad, and (3) loading of the Gold Bug Pit until full NEPA studies
have been eompleted. Red Thunder also requests us Lo order g full
SEIS for the modifications (Reply at 3, 14-15).

[1] The reguirement of section 302(h), 43 U.B.C. §1732(0) {1988),
that in managing the public lands the Secretary shall take any action
necessary to prevent unnecessary or undue degradation of the lands
authorizes BLM to order a cesszation of mining operations if that actien

- is necessary. This statutory language “includes expansive powers” ang
the nondegradation duty is mandatory. Cf. Sierre Club v, Hodel, 848
F.2d 1068, 1078, 1091 (10th Cir. 1988) {concerning the parallel
language in zection 603(c}, 43 U.S.C. §1782(c) (1988)). Management of
the public lands iz an ongsing responsibility, and the Secretary’s
authority “to provide that prespecting and mining under the Mining
Law will not result in unnecessary or undue degradation of the public
1ands” ¢ entails not enly acling to avert unnecessary or undue
degradation before it cecurs (L.e., at the plan approval stage, 43 CFR
3809.1~6(a)) but also acting o abate degradation if it develops after a
pian has been approved, e.g., from unforeseen circumstances.

We do not, howevez, agree with Red Thunder that the automatic
result of the State Director's determining that mining operations are
causing undue or unnecessary degradation is that he must order a
eessation of those operations, 43 CFR 3809.1-T(c)(4) provides that
operations may continue in accordance with the approved plan until a
modified plan is approved “unless the State Director defermines that
the operations are causing unnecessary or undue degradation io the
land.” If the Staie Director makes that determination, he “shall advise
the operator of these reasonahie measures needed fo avoid guech
degradation ané the operafor shall immediately take all necessary
steps {o implement those measures.” Read in relation 1o 43 (FR
3869.1-7(c)2), it is clear that the Siate Director may order an operator
to submil a propoged modification of a plan even if he does not
determine that the disturbance is causing unnecessary or undue
degradation. In such a case, operstions may eontinue under the
approved plan until the proposed modification is approved. If, however,
the State Director determines the operations are causing unnecessary
or undue degradation, he must order reasonable measures that differ

4 e Seoretary of the nterior is given specific anthority, by regiletion or etherwise, by provide thut provpseting
and miniag woder the Mining Lew will not reandt in v undre degracution of the publie kands, The
Socretery iz granded geners] authority to prevent guch degradatinn.” Report Mo, 941163, House of Eopresentatives,
Qath Cowgr., 2d Soss., ot 8.
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from the approved plan, i.e, measures needed to reduce the
degradation so that it is no longer unnecessary or nndue. If the nature
or degree of the degradation were such that the only effective way to
prevent if were 3z complete cessation of mining operations, then under
seetion 302(h) the State Diveetor would be autherized and obligated o
order a complete cessation. A complete cessation would be one of the
“reasonable measures needed to avoid such degradation” under 43 CFR
3809, 1-T{cX4), perhaps in conjunction with reasonable reclamation
measures, © A fortiort, if the nature or degree of the unnecessary or
undue degradation were such that reasonable measures short of a
cormplete cessation of operations would be effective fo prevent it, the
State Director would be authorized fo divect those measures. In this
cage, for example, the State Director in effect ordered a partial
cessation of operations in ordering ZM1 o discontinue waste rock
disposal in the Mill Gulch waste rock dump, and was well within his
authority to do so,

Thus, the FLPMA issues in this case are whether the record
supports the State Director’s determination under 45 CFR 3808, 1—
T(eX2) and {c)}(8} that a proposed modification must be submitted and
whether, if the State Director determines under section 3808.1-7(eX4)
that the operations are eausing unnecessary or undue degradation, the
measures he directs the operator to implement are needed to avoid i,

Ultimately, Red Thunder's NEPA issues depend on a factual inguiry,
NEPA requires BLM £ prepare an EIS if approval of a proposed action
constitutes a major Federal action “significantly affecting the guality of
the human envirenment.” 42 T7.8.0, §4332(2XC) (1988). In most cases
the determination whether to prepave an BIS is made by preparing an

EA, See 40 CFR 1501.4. The surface management regulations require
an EA to be prepared for & plan of operations or a significant
modification in order “io ideniify the impacts of the propesed
eperations on the ands and to defermine whether an environmental
impact statement is required.” 43 CFR 3809.2~1{a). They further
require that the EA be used “to defermine the adequacy of mitigating
measures and reclamation procedures included in the plan to insure
the prevention of unnecessary or undue degradation of the land.” 43

TUnuecesanry or undue degradation inchudes ‘Telailure to juikiate or cymplete reasonable mitiyation weasures,
including reslamation of diskurbed areas,” 43 CFR 3808.0.5{k), Reclumation means "reasonable measures s will
provent unnatessrry of undue degradetion of the Federal lands™ 44 CFR BR00.0-50): 3800.0-8, Redarastion intludes
measurss by dzclate, relneres, or coalre] fozic materinls. 45 OFT 860 1-3JW4)0R); 43 OFR 3800 1 BlelB) sac Halted
Stuates v, Petersoe, 125 FRLA T8, 50-97 (2883,

“INjumeyess comments stated that anthority to requite reclamation, like bending, was takien out of the Federel
Land Policy and Management Act by the Conserence Commities and, thevefore, should not be required by this
rilemeaking, Feclamation i an interral part of aoy effort fo preverny, unneccsssry or undue dogradetion of the lamds.
Fatlure tn wedquire renlamazion of disturbed sreas may kead £o seprs an the Iande thas may rewain for years. Uimrice,
fallure to revegetate the murface of the lands may epuse inereased oroxion of watoizheds and lesd to siltetion and
pollution of streams and other water resoutces. The fatlure to use 1casonable mewns to reclaim the lands and oHminaks
these disturbaseay may constilse wineceswary o undes degradation aod, thus, constitute a direct viokation of section
502{b} of the Fefderal Land Folicy and Manspement Act, In addition, $he Ruresu of Land Managemens is also
responethle for implernenting Ehe Mindng and Minergls Poliov Act which nupoires reclamation of mined areas ™ 45 TR
TEYOT (Nov, D6, 1980,
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CFR 3809.2-1(b). 8 In addifion, “[a] significant modification of an
approved plan must be reviewed and approved by the anthorized
officer in the same manner as {he initial plan.” 43 CFR 3809, 1~}
Thus, the significant modifications required by the decisions on appeal
must be reviewed under NEPA., The State Direcior’s decisions
recognize this by requiring the Lewistown District {0 prepare
supplemental EAs, allowing the option of combining review for the
Zortman Mine with roview of the Zortman Mine Expansion Project for
which BLM had previously published notice of infent to prepare an
RIS, 57 FR 56588-89 (Nov. 36, 1902,

To the extent Bed Thunder argues that NEPA requires BLM to
prepare an EIS rather than an EA o review the significant
modifications to the operation and reclamation plans prior to approving
them, we agree with BLM, D51, and 7M1 that the argument is
premature (BLM Answor at 2, 7; DSL Answer at 3, 10; ZMT Response
at 18-19). Those medifications are not before us, Nor are the Zortman
Mine Expansion Projeet and the BIS being prepared for it before us.
Rather, our review is concerned with the remedial measures accepted
and directed in the State Dirvector’s decisions.

{2] To the extent Red Thundey argues that NEPA required BL\({ to
undertake environmenial review prior to the State Direcior's decisions
requiring remedial measures, we conclude that NEPA does not impose
such a reguirement. The NEPA regulations promulgated by the
Council on Environmentsal Quality state they are “applicable to and
binding on ail Federsl ageneies for implementing the procedural
provisions of INEPA] * * * except where compliznce woudd be
incensistent with other statutory reguirements.” 40 CFR 1500.3. The
Supreme Court has held that NEPA does not apply when there i “a
clear and unavoidable conflict in statulory authority” or a “clear and
fundamenial conflict of statutory duty.” Flint Ridge Development Co.
v. Scenic Rivers Association, 426 U.8. 776, 188, 791, reh’s denied,

429 .8, 875 {1976), Although such a conflict has been found in
relatively few circumstances, ® in this case the time required to
prepare an EA, and perbaps an EIS, to review remedial measures prior
to ordering ZMI to undertake them wouid be fundamentally at odds
with the need for action %o abate damage to the environment and
wouid thus be inconsistent with the Secretary’s duty to prevent

HThe retation between BLMs duly to review for sipnificant impeets and its responsihility o preveet snbeceesary
and tndn degradatiom was addressad in Ner Perce Fribal Bxeontine Oommitier, 120 TBLA 84, 36 {15010

25/ Ber Merrell v. Thomeas, 307 F.2d 776, 778 {Gth Che 198E), cord, demisd, 484 118, 548 (1987 Jittes of Lakeland
& Tallahesses & Guincsville Regionnl Utitities v, Federul Bnergy Regulnbory Cormission, TV F.24 1802, 114 ¢21ek
Cir. 1983, Pariiic Legal Foundation v, Andrus, §87 F.2d 83%, 838 (4th Ciy, 1881} {NEPA conflicts with Endangered
Species Act “and thus an jmpact statement is not Teqiired wher a specisa is Jisted as endanpered or threatoned ™)
Natural Besources Deferrse Cotencdl v, Berkiund, 0% F.23 5583, 558 (.0, Cie, 19781 (NEPA does not apply wher the
Serzetary lacks discretion o deny a leuse to & gualified applicant) Amerioon Swelfing & Refining Co. v. Rederal Pover
Crmingéon, 484 F.2d 825, pu¥—48 (.0, Ok, 1974) {prompt ackon required by duty to prevent discriminatory practiess
i tirnes of grg shortage in conflint with NEPA)L, cert. denicd sud nom. Sowthern Colifornin Gos Co. v, Federal Power
Cormentsitors, £19 T8, 882 (18Y4y; Hovsany, frec. v Secretary of the faderdor, 519 F. Supp. 434, £43 (0, N.4 19897, ofd,
I B34 3208, 1214 (5rd Cir. 19838% National Assooiation of Froperdy Cuners v. Unifed Stetes, 208 F. Supp. 1253,
E7BG-68 (T Min. 1950} (preparation of BIS incemmistent with Beundary Waters Canoe Aven Wilderness Act), affd
b not, Minnesotz v, Block, 660 ¥.24 1240, 1258 (8th Cir. 19810, cert. denied, 455 U8, 1007 (1882, Bials of Alnske
s Dapfer, 462 T Supp, 115, 118100k Alse,ka TS (EPA doas vl apply B0 smerpenty withudrawsl fmi«urdxs UE.C.
§17140e} {10880
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unnecessary or undue degradation in séction 302(b). 1t would, of
course, be contrary to NEPA fe allow this exception to be used as a
pretext for avoiding environmental review or t0 excuse from NEPA
review actions which are niot necessary to abate degradation. Cf.
Pacific Legal Foundafion v. Andrus, 657 F.2d 829, 833 (6th Cir. 1981}
(NEPA's “tv the fullest extent possible” language 18 “not intended to be
a loophele”). Accerdingly, the factual issue raised by Red Thunder’s
NEPA arguments is whether the remedial measures accepied or
directed by BLM were designed o abate the ARD occurring at the
mines. Measures not designed to have immediate effect are not within
the exception and may be implemented only after BLM has eonducted
the environmenial review mandated by NEPA. An interim action
implemensed without NEPA review would be subject to NEPA review
if its continuation were included in a proposed modification.

Many of the actions required by BLM or taken by ZMI are only
indirectiy related to abating the ARD which developed at the mines.
Additional groundwater and surface water monitoring can provide
greater information aboul fluids produced at the mines and should
allow BLM and ZMI te respond more quickly to ARD, heavy mefal
contamination, and escaped cyanide. Moniforing sites, however, do not
change the effluents monitored or abate ARD, although wells may be
used fo remove eontaminated water for processing. Similarly, the
requirements fo mayp and characterize mine pits for acid producing
pofential and to propose a program to identify the acid producing.
potential of material to be mined will provide information but will have
consequence only when the information i3 used to make operational
changes which either stop ARD or prevent ARD from occurring. In
relation to the issues on appesi, these actions do not raise any
significant question, They are needed to provide informaiion necessary
to prevent unnecessary or undue degradation.

Other measures, such as drainage diversions to prevent surface
water from reaching sulfide materials and capiuring effluent for return
for processing, are of immediate benefit in abating ARD, For this
reagon they are exempt from review under NEPA '

In addition fo these matfers, BLM's decisions accepted or divected
thrae specific actions-removal of the butiress to the B5/86 leach pad
at the Zortman Mine, cessation of use of the Mili Gulch waste rock
dump and placement of future wastes into the Gold Bug Pif af the
Landusky Mine. In its reply brief Red Thunder expresses particular
concern with the conditions in Ruby Guich st the Zortman Mine and, -
aitheugh it does not object to the order to cease using the Mili Gulch
waste rock dump at the Landusky Mine, argues that the Gold Bug Pit
should not be used as a waste repository and objects {o confinued
ioading of the Sullivan leach pad.

The Zortmoan Mine
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Ruby Gulch is the primary drainage for the mine pits af the Zortman
Mine and the 85/86 and 89 leach pads as well as potential drainage
for portions of the 79 through 83 pads (SOR, Exh, L, Zortman Mine
Situation Report at 5). Problems with the 85/86 leach pad were fivst
noted in the latter half of 1987 when cyanide was found to be leaking
from ite underdrain in Ruaby Guleh {see generally Zortman Mine, MTM
TTT78, Vols. 4, B). Later, leakage at the dike face was discovered to
have 2 pH of approximately 3.5, possibly because “water may be
picking up acidity from the sulfides in the mine pit, above the leach
pad, and passiog into the underdrain” (Zertman Mine, MIM 77778,
Inspection & Enforcement File #1, CompHance Inspection Report Oct,
22, 1987, see also SOR, Exh. L, Zortman Mine Situation Report at 4).
The solution level within the pad was lowered to Bmit further drainage
but the record is not clear as to the result. In May 1990 drainage at
the toe of the dike was reporied to have a pH of approximately 3
(Zortman Mine, MTM 77778, Inspection & Enforcement File #1,
Compliance Inspection Report May 24, 1990), and on June 26, 1991,
gurface water at monitoring site 4~1 had a pH of 2.5 along with high
concentration of sulfate and elevated levels of metals {(see SOR, Exhs.
A, B). A veport written following & subsequent inspection listed the adit
of the old Ruby Gulch Mine, Ruby Pit, and old tailings as possible
contributors (SOR, Exh, A). The Zortman Mine Situation Report
identified possible causes of deterioration ag “increased disturbance in
the pit area and seepage of precipitation into the pit foor, construction
of the 85-86 pad and dike, or placement of the 8586 butress” (SOR,
Exh, L at 4.

During 1992 consistently low pH readings were reported for gite Z—
1 as well as Z-15, an additional surface sie in Baby Gulch (1992
General Water Resources Annual Monitoring Repord, Appx. 1 at 125~
31, 159-64). Water resource menitoring reporis for both sites for
January through May showed pH levels in the 3 range {(Zortman Mine,
MTM 77778, Volg, 7, 8%, In June pH readings at site Z-1 varied from
2.4 to 4, while those for site Z-15 ranged from 2.6 to 5 (Zortman Mine,
MTM 77778, Vol. 8). During July reports for beth sites declined to the
2.5 £0 2.9 range, rising again to the low 38 in the latfer part of August
{Zortman Mine, MEM 77778, Vol. 8). The same levels continued {0 be
reported through she remainder of the year (Zortman Mine, MTM
7778, Vels, 9-11). In January 1995 readings rose to the 4 range but
declined again to approximately 3.2 in February (Zortman Mine, MTM
TTI78, Vol 12). A groundwater meniterimg site in Ruby Guleh, RG-
109, also showed pFl levels of 3.5 throughout 1992 and the first 2
months of 1993 and was one of four groundwater monitoring sites
showing detectable levels of ¢yanide during 1992 (Zortman Mine, MTM
TI778, Vols, 7-12; Zortman Mining Ine. 1892 General Water Resources
Annual Monitoring Report at 15, 17 & Appxe, 1 at 12, 14}, Groundwater
monitoring site RG-99 also showed consistently low pE levels
(Zortman Mining Inc. 1892 General Water Resources Armual
Monitoring Report, Appx. 1 at 9).
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ZMI reports that it has removed 200,000 tons of material from the
buttress 1o the 85/86 lsach pad; has constructed temporary diversion
structures to prevent waler from contacting acid generating maderial;
and hag installed a capture and pumpback syster to remove low pH
water from the drainage and return if to the process cireuit (ZMI
Response at 8 Exh, B at 5) ZMI has alsc initiated studies fo
determine sources of effluents in the drainage and asserts that water
samples show water guality to have returned to normal levels (ZM]
Response, Exhs, B at 8, 1),

Removal of the buttress to the Zortman 55/86 leach pad was nof
specifically required by BLM. Work had been begun by Zortman
toward the end of 1992 in response to earlier discussions concerning
probiems at the mine {Zortman Mine, MTM 77778, Vol. §, ZMI letter
of Nov. 19, 1692). The buitress, however, was identified by BiM as s
clear eontributor to ARD becanse it had been constructed of sulfide
materials and placed atop springs without an underdraim {(SQOR, Exh.
R at 2, Bxh, 1, Zortman Mine SHuation Report at 43, I appears thas
removal of the bulfress was completed sometime in April 1993 with the
meterial placed inte the OK pit (Zortman Mine, MTM 77778,
Inspection & Enforcement File #1, BLM Compliance Inspection Report
Apr, 14, 199383

Because removal of the butiress was undertaken in response to
BLM's prior actions and was directly related to abating AR in Ruby
Guich, it is properly regarded as a remodial meagure which did not
reguire prior NEPA review, :

The Landusky Mine

The Landusky Mine was addressed in two prior appeals brought by
Red Thunder, Bed Thunder, Inc., 117 IBLA 167, 97 113, 283 (199%0),
concerned amendment No, 10 to construct the Sullivan Park leach pad
which BLM had approved with 11 stipulations, BLM’s decision fo aliow
Zortman to begin loading ore onto the Bullivan Park pad and initiate
leaching operations wayg the suhject of Red Thunder, Inc,, 124 I8LA
267 (1992}, These decisions were predicated on the understanding that
sulfide ore was not being mined, See Red Thunder, Inc., 117 IBLA at
179, 87 LD, at 270,

The Sullivan Park leach pad was constructed on the uppermost
portion of Sullivan Guleh which is part of the headwaters of Rock
Croek, Water quality deferiorated significantly during construction of
the pad with monitoring sites showing dramatically lower pH readings,
increased suifates, mitrates and cvanide, and problems with arsenic
and cadmium (80R, Exh. L, Landusky Mine Situation Report a$ 6-7;
Landusky Mine, MTM 77779, Inspection & Enforcecement Vol, 3,

Dec. 29, 1982, 128 sample; 1992 General Water Resources Annual
Monitoring Report, Appx. 1 af 4643, 119-22). BLLM found that
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Potential sources of acld drainage in Roek Cresl include the leach pad dike (which was
constructed with waste rock) and the bedrock beneath the leach pad (which was exposed
by excavation of surficial deposits during pad site preparetion). The lack of cyanide
eontamination at [menitering siie] L-28 indicates that the source of the acid waler i
not from within the pad itzelf. The Isach pad sertainly containg sulfide bearing ore,
which mey become acld generating after the leach pad is rinsed and decommissioned.

(SOR, Exh. L, Landusky Mine Sibuation Report at 7). ZMI hag
eonstructed drainage diversions around the pad, begun directing
effluent info a contingency pond for return to the process clireuit,
installed a capture system below the pond, and proposed changes in
the reclamation plan (ZMI] Response Exh, A at 9-10, Exh. B at 4-5,
Red Thunder Reply Exh. B at 10),

Red Thunder contends that the pad is leaking and that eontinued
loading with ore will make correeting leaks impossible (Red Thunder
Reply at 4-5, 7}, The deficiency in this argument is that the reporis
found in the record do not support it As in the instance quoied above,
the reports indicate that the ARI) originates from beneath the pad, and
possibly from ifs dike, rather than from within the pad (see SOR, Exh,
D, Landusky Mine, MFM 77779, Inspection & Enforcement Vol. 3,
Compliance Inspection Report Aug. 14, 1992, Vol 4, Inspection
Summaries April 15 & 16, May 11 & 12, 1998 at 4-5}. Also as quoted
above, menitoring does not show elevated cyanide readings, as might
be expecied if the sulfates originated from within the pad. Because
information about the actual source of ARD associated with the pad is
limited, it is not possible to say that Red Thunder is wrong; however,
at present there is no basis for granding its request to halt further
loading of the pad.

Neverthelegs, BLM correctly determined that operatiens at the
Landusky Mine had encountersd significant guaniities of unexidized
sulfide maierial and some amount had been placed onto the SBullivan
pad. The material was the source of ARD 1n ithe drainages at the mine
and the basis of BLM's directive to cease using the Mili Gulch waste
reek dump and fo put waste material into the Gold Bug pit. The
mining of unoxidized sulfide material is also shewn by the exposed
suifide bearing pif walls, benches, and floors left behind from mining
sulfide material as well as by use of material remaoved from the pits
to censtruct facilities which are now acid producing (see ZMI Response
Exh B ai 2 ifem 4), Az stated in the District Manager's Janvary 15,
1983, letter, greater quantities of unoxidized sulfides were mined than
anticipated in the permif application and the mine facilities were not
designed in anticipation that ARD might develop. Indeed, ZM1
acknowledges that it is mining material which is potentially scid
generating, although i describes such materials as waste and asserts
that it is not mining sulfide ore (ZMI Response at 10 n.8, 11; see ZMI
Reply at 11-12). The type of ore heing put on the Sullivan pad,
however, is not determinative. The matter of concern is that ARD has
resulied from sulfide material present in both ore and waste rock.

Because considerable quantities of sulfide material were mined and
transported to leach pads and the Mill Gulch waste rock dump,
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because the plan of operations and EA for the mine aniicipated that
only minimal amounts of sulfide materials would be put onto leach
pads and that rock placed info the waste dump would have 4 net
neutralization effect, and because facilities at the mine were not
designed to prevent ARD, BLM corvectly required ZMI to submit
significant modifications to its plan of operations. For the same
reasons, BLM correctly ordered ZMI {o cease placing wasie materis]
into the Mill Gulch waste rock dump. We additionally conclude that,
contrary to Red Thunder’s arguments, BLM properly designated the
Gol@ Bug Pit as an alternative waste disposal site without prier NEPA
review, due o the need nol to place additional waste into the Miil
Gulech waste rock dump.

[8] The record in this case supports the State Director’s decisions
under 43 CFR 3809.1-7{¢}(®2) and {¢K3)} to require ZMI to submit
propesed modifications to the Landusky and Zortman plans of
operation, Red Thunder has not demonstrated that the measures he
accepted and directed were ineffective measures to abate ARD,
however. We conclude that the measures he accepted and divected
under 48 CFR 3808.1-7{c)}{4} were needed 0 avoid unnecessary or
undue degradation.

In addition, the inferim measures accepted and directed by the State
Director under 43 CFR 3809.1-7(ci{4} were exempt from review under
NEPA, as discussed above.

"To the extent appeliam s arguments have not bven aexpressly
addressed in this opinion, they have been considered and rejocted.

Accordingly, pursuant to the autherity delegated o the Interior
Board of Land Appeals by the Secretary of the Interior, 43 CFR 4.1,
the April 13, 1893, decisions by the State Director, Montang State
(Mfice, BLM, are affirmed.

Wi A, Irwiw
Administrative Judge

I concuRr:

FRANKELIN D, ArRNESS
Adminigtrative Judge
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APPEAL OF ELES BBOS..READY MIX CO.
BCA-2952 Decided: July 6, 1894
Contract No. K5150021, Office of Surface Mining,

Sustained o Part; Deniod in Part.

Contracts: Construction and Operation: Generally—Coniracts:
Construction and Operation: Contract Clauses—Coniraets:
Construetion and Operation: Bisputes and Remedies..
Contracts: Disputes and Remedies: Equitable Adjustments

In a contract fo drifl and grout-fil underground mine voids, a contractor is entified to
an equitable adjustment to the exient that i can show that % incurred sdditional cests
solely as a result of a variation in acfual quantities of grout placed from the quantities
estimated. Where the contracter satisfies the Board that it has ineurred some additionsa!
costs beesuse of the variation in estirnated quantities byt cannot prove the amount of
the costs, the Board, Inx its discretion, may make an award on the basis of a jury verdict.

APPEARANCES: William P. Bresnahan, Esq., Andrea Geraghty,
Esqg., Hollinshead, Mendelson, et al,, P.C., Pittshurgh,
Pennsylvania, for Appeilant; Alton E. Woeads, Esq., Deparfment
Counsel, Washington, 1.C., for the Government.

OPINION BY ADMINISTRATIVE JUDGE PARRET‘ZE
INTERIOR BOARD OF CONTRACT APPFALS

Background .

On November 19, 1984, Eles Brothers Ready Mix Co. (Eles) entered
into Contract No. K5150021, in the amount of $790,904, with the Office
of Burface Mining Reclamation and Enforcement (O8M) under O8M's
mine stabilization program, to drill and grout-fill the voids in an
abandaened underground mine under St Benediet’s Church and the
Bell Telephone Central Station in Peters Township, Washingion
County, Pennsylvania. O8M issued its Notice to Proceed on November
21, 1984, effective November 27. The work was to continue during the
winter and to be completed within 150 days.

The contractor encountered weather, site, and equipment problems
almost immediately, some as a result of its inexperience with deep
drilling and some thai apparently are inherent in the nature of the
work, such as the fact that the mine voids were neither as precisely
located nor as extensive as OSM’s engineering study had indicated.
Thug, although the contract ealled for the placement of 16,000 tons of -
grout, and g number of holes had be redrilled or recleaned before
grouting, the job actuaily required oniy 3,970 tons.

OS8M twice threatened termination of the contract for default, once
actually doing se, only 6 weeks after the contractor had begun
performance, and then reinstating it some 8 weeks later in reliance on
an elaborate and more costly work plan unilaterally proposed by the

101 LB, Nos. 5-8
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cortractor to cure the defauit, and invelving the immediate assistance
of two, more experienced, subecontractors.

After the underground work was complete, ¥ies concluded that it
had incurred substantial additional costs through no fault of #s owryg
and on November 18, 1985, during the extended restoration phase of
the project, it submitted a detailed certified claim to the O8M
eoniracting officer (CO) in the amount of $351,463.17. The largest
elaim, $2980,604, was based upen the 75-perceni variation in the
quantities of grout actually placed, in comparison with the quantities
estimated, under the Variation in Estimated Quantities (VEQ)
provisions of the contract.

On December 20, the CO requested additional YEQ documentation;
but after meeting with the contraetor on March 26, 1886—apparently
with no minutes of the mesting being kepi--the CO on March 27
denied the entire VEQ elaim, as well as all bat $8,705 of the remaining
claime, in a brief and somewhat perfimctory denial letter,

'The contractor then apparently appealed the CO's decision to this
Board. Is leiier was received and receipted for by the Department’s
Office of Hearings and Appeals en July 7, 1986; but either the Board
never received the letter or the appeal was never docketed. It was not
until September 16, 1991, afler a belated inquiry by Eles, then acting
pro se, that the appeal was resubmitied to and docketed by the Board.
Suhbseguent delays eccurred while the Government altempied to locate
its project records; but by Octeber 18 an appes! (Rule 4) file had heen

eompited, During a telephone conference call on October 1, the Board
informed the parties that it was willing to treat the appeal as an
expedited case, tentatively scheduling an oral hearing for the week of
January 27, 1892,

On November 13, 1891, however, after Depariment counsel bought
additional mformatmn from Eles under an informal discovery
procedure that the Board and the parties had agreed to, appeliant
decided to retain counsel, who entered an appearance on January 16,
1992, and then asked for time to become familiar with the case and
te consider settlement. The hearing was rescheduled for October 20,
1992, but was again cancelled because as of the end of September the
chemment had never received any of the information it had
requested and because the parties still hoped to negotiate a setilement.

Despite the partied subseqguent negotiations, little progress toward
settlement was made; and on September 17, 1993, the Board issued an
Order to Show Cause why the appeal should not be dismissed because
of appellant’s failure to prosecute it. Appeliant responded that it was
ready for a hearing and asked that one be scheduled. By order dated
October 28, a hearing wag scheduled for Jannary 18, 1894, That
hearing was pestponed because of inordinately bad weather and was
rezcheduled for Aprit 19, But during a prehearing conference call on
April 12, the parties decided ence more £0 cancel the hearing, electing
instead to submit the case to the Board for decigion on the record.
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This decision relies on the materials submitted in connection with
Eles’ 1591 appeal, which the Board has decided o treat as timely filed
despite the Government’'s last-minute ohjection that if may not have
been.

For the reasons get forth below, we sustain the appeal in part and
deny it in part.

Findings of Fact

A, Btipulations of Faet by Counsel

S-1. On October 30, 1984, the Office of Surface Mining (OSM) issued
IFB Neo. K5150021, for mine stabilization gt the St. Benedict’'s Church
and the Bell Telephone Central Station in Peters Township,
Washington County, Pennsylvania, by its Contracting Officer (CO) Al
Owens, Jr. {Tab A of Appeal File (AF)).

5-2. Bids were due and received by OSM at 2:00 P.M. on November
16, 1984,

5--3. The purpose of the Mine Stabilization Program, as set forth in
Seetion 1.2 of the Statement of Work Specifications, was to grout the
subsiding underground abandoned mine, with the hotiom of the mine
loeated at a depth of batween 210 and 26¢ . below ground surface sf
the St. Benedict’s site and 268 ft. at the Bell Telephone Central Station
site, In order to reduce further subsidence movement of the ground
surface and adverse effects on the structures, Additionally, the purpose
of the program was “to grout fractured and broken zones abeve the
subsiding underground abandoned coal mina ¥ * #7

Sed, On November 19, 1984, the award was made fo the successfnl
bidder, Eles Bros, Rcady Mix Ca (Bies) at a bid price of $790,900.00,
The contract required that Eles “begin performance within 7 calendar
days and complete performance within 150 calendar days after
receiving the Neotice to Proceed.” (See, Tab A of AF)

S-5. On November 21, 1984, the Notice to Proceed was issuved to Eles
indicating that the Contractor should be available at the designated
site ready to commence operations a$ 8:00 A M, on November 27, 1984,
Also 1n this Netice 1o Proceed, Lois J. Uranowski was designated the
Technical Project Officer (TPO) for purpoeses of this contract. {Tab A of
AF}

5-6. On January 8, 1985, 2 handwritten letter was sent to the CO
in which the TPO recommpnéed that Eles be notified of deficiencies
and be given 10 calendar days to cormplete the following at each work
gite:

-ten bere holes drilled and accepted;

~five holes with placed grout. _

The TPO further recommended that if Eles failed to complete these
items and/or failed to present a reasonable work plan and schedule, the
contract be terminated for defaulf for failure to compiy with the -
contract reguirements. (Tab B of AF)
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S-7. On January 8, 1985, a meeting was held at O8SM-ETC,
Pittsburgh, between representatives of OSM and of the Contraetor. At
the meeting, it was agreed that OSM would not terminate for defauli
for 16 days to January 18, 1985, pending compietmn of the following
work at the two sites:

~grilling ten bore holes at each site, and

~drilling of five bore holes with grout placed at each site.

{Tab B of AF)

5-8. On January 8, 1988, the CO issued a care letter to Eles
condfirming the meeting on January 8, 1985,

8.8, On Friday, January 18, 1985, the TPO was directed by
{elephons to notify Eles not to proceed with any further work on the
subject contract on Monday, January 21, 1985, if in the technical
opinion of the TPO they had not complefed the work reguirements as
set forth with Eles in the meeting of January 8, 1985, and the CO’s
subsequent lefier of Januvary 9, 1985, A letter from the CO dated
January 18, 1985, documented this telephone directive. {Tab C of AF)

8-10. On January 22, 1988, the TPO sent a lstter to the CO through
George C, Miller, Chief, Divigion of Federal Reclamation Programs,

- recommending that the contract with Eles be terminated for defaulf,

(Tab D of AF)

S-11. On Japuary 23, 1988, a telegram from the CO was sent to Eles
indicating that the contract was terminated for default immediately.
Eles was divected to stop all work on the job, terminate all
subeontraets, and place no further crders. The telegram indicated that
detailed instructions would follow. (Tab ¥ of A¥F)

85-12. On January 24, 1985, the CO (Schulir) received a lotter from
Fies requesting that he withhold a final decision on the termination
until a meeting could be held with all interested parties, The letber
also indicated that letters from Geo-Con, Inc., and Ground
Improvements Fechnigques of Pittsburgh would be fortheoming,
expressing thelr willingness to use their knowledge and expertise to
agsist Eles in inereasing the pace of the contract. (Teb F of AT

Sw-13. On February 4, 1985, a letter was sent to Eles by the €O
giving the detailed instructions relative to the contract termination.
(Tab E of AT)

5-14. On February B, 1985, a meeting was held between
representatives of OSM and representatives of Eles as a vesult of the
reguest made. This meeting was also sitended by two subconiractors
proposed by Eles, Geo-Con, Inc., and Marts Drilling Co. (Marts).
During this meeting, Eles requested that OSM rescind the termination
for default and consider allowing Marts and Geo-Con to subcontract
with Eles ko corplete the contract. The CO requested that Eles provide
to him, within the next few days, subeontract agreements with Marts
and Geo-Con, a detailed work schedule for the balance of the project,
and z resume for the proposed superintendent for the remainder of the
projecs. The CO also requested that Bles provide an cuiline on how he
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proposed o supply the grouting material for the remainder of the
contract. {Tab G of AF)

5-15, By letter dated February 7, 1985, Eles provided the following
information to the CO;

- A subconiract agreement between Eles and Geo-Con, and Marts
Drifling.

- A detailed work schedule for the remainder of the projecs.
« A regume of experience for the proposed superintendent (Gilbert R.
Eles, Br.). (Fab G of AF)

5-16, After the meeting with Eles on February 5, 1985, Gil Eles, Sr.,
was informed that he would not be approved as the new project
superintendent for the contract. '

8-17. In a letter to the CO dated February 11, 1985, Eles provided
an eutline to the CO on the method that it intended to nse in
supplying the grouting material to the job site. Also included with this
ietter was 8 resume of Richard L. Bruce, whe served as the
superintendent for the remainder of the project.

5-18, Inn a letter dated February 11, 1885, the CO rescinded the
termination for default, hased on Eles’s submittal of an sceepiable
business and management plan.

8-19. On March 21, 1988, Eles sant a letter to the CO requesting
a B2-day extension of time, to June 1, 1985, {e complete the condract,
due to the suspension, holidays, and inclement weather, (Tab K of AF)

5--20. On April 22, 1985, the CO issued contract Medification No.
001, which exiended contract performance through April 3G, 1985,

§-%1. Aceording to the April 22, 1985, letter from the CO that
transmitted Modifieation No. 001, no action was being taken on the
request for extension due to the suspension, but Eles was directed to
complete condract work requirements affer April 80, 1985, and was
advized that an additional modification would be issued. (Tab M of A¥)

5-22. On August 8, 1985, Moedification No. 002 was issued which
aextended the contract, at no cost, o May 31, 1985, to allow for the
payment of work performed. (AF Tab Nj

5--23. On October 23, 1985, the CO issued a 10-day cure netice to
Eles éor fatture to compiete the restoration Work on the contract. (AF
Tab Q)

8-24, On November 1, 1985, Eles sent a letter to the CO
acknowledging the letter of October 28, 1985, (Tab Q of AF) In the
lettor Eles outlined a listing of itoms remaining to be completed on the
restoration related to the contract.

5--25. On Oetober 29, 1985, a meeting was haid between
representatives of OSM and of Eles to discuss the completion of the
site restoration work. (Tab U of AT)

8-26. On October 31, 1985, a site meeting to review the work was
held between the TPO and the project superintendent, Richard Bruce.
{Tab V of AF)
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8-27, In a letter dated November 18, 1985, Eles submitted claims
totalling $351,463.17 for recovery of cogts arising under the contract.
{Tab S of AF}

828, Also on November 18, 1985, Biles submitied Invoice No. 6 in
the sum of $50,040.08, later modified to $50,138.00. This invoice was
not processed by OSM until September 16, 19886,

§-29. On December 20, 1985, the CO issued a letter to Eles denving
portions of the claim and requesting additional information. (Tab U of
AF3

8-30. On February 12, 1886, the TPO sent a letter to the CO
addressing the $351,436.17 in claims filed by Eles on November 18,
1885,

5-31. On March 27, 1986, the CO issued his dec:lswn on the Hles
claims asg follows:

Eles Broth-  OBMRE

Ttem ers Claim Decision
Cleaning 08k Boles e e e csssissenn s e svssne e L8 3BBTT A
REFECHEA SLOUE oo revrereerem s s ses s seseserevresesseosss s e s seere s L1500 B79.00
Redrilled holes ... 14.460.00 B 126.00
FOuet BIBIEE .o oocsesere e e srans s srnsessrmses e srane e enansises avssns e an 20.338.06 il
Variation I uariili e o e essssn e s seeee o srne ses sea s e es stermesate 204,604.00 )
Exvossive sHBOL COBEE (i s s s s s 6,564.80 e

(Tab W of AF)

.32, No eontract modification has been issued to date for the tiems
approved by the CO in hig March 27, 19886, deciston.

838, On or about June 24, 1986, an appeal of the March 27, 1986,
decigion was filed by Eles. This appeal was received by the Office of
Hearings and Appeals Depariment of the Interior, on July 7, 1986,

5-34. Restoration work continued throughout the summer and fall of
1986,

5-38. On October 1, 1988, Contract Modification No. 3 was issued
extending the period of performance from May 31, 1985, 10 October 31,
1988, (Tab W of AF).

B. Board Findings

1. Because subsidence was occurring at the project site and major
damage to the church and the switching station was potentially
imminent, timely completion of the contraet was considered by the
parties to be a high priority.

F..2. Eies was substantislly behind schedule on dJanuary 9, 1985,
when OSM issued its 10-day cure letter threatening contract
termination, and most of the delay was not excusable. Therefore,
OBM’s subsequent decision fo terminate the contract for defaunlt was
reasonable,

F-3. Bles’ work plan, submitted to the CO on February 11, 1885, te
overfurn the default termination (3-17), proved adequate, and the
drilling and grout-filling portion of the project was thercafter tuneiy
and successfully completed.
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F-4. Eles incurred substantial costs in excess of its bid in carrying
out the drilling and grouting portion of the new work plan. Hs stated
total cost for placing the 8,970 tons of grouting material, as set forih
in its claim, was $438,303.91, as compared with a fotal projected cost
of $595,241.18 for placing the entire 16,000 tons contemplated in ifs
bid."

¥-5. The basis for Bleg’ VEQ claim against the Government, as set
forth in its November 18, 1985, Ietter remains unchanged. I is as
foHlows:

Eles Bros. had avasiable onesite the laber, materfal, equipment capacity and
supervision required to place 16,000 tons of material in the scheduled 60 days. The
Governmeni had reviewed the manning and equipment on-site and, by aceeptance, had
conceded # was adeguate to meet the proposed schedule, The 16,600 tons of material
could hove bean place in seheduled #ime. Unfortunately, Government restrictions and in-
site mine conditions precluded the placement of materials and resulted in the placement
of 8970 tons of grout material in 7 working days.

This drastic under-run of the material ftems had a severe {inaneial impact on Bles
Bros. The cost of placing each ton of material increased by a factor of thres times what
the cosks would have been should 16,000 tons of material been used.

The F.AR. B2.212-11 regulation confinues o state that; “The equituble adjustrment
shall be based on any increase or desrease in eusts due seclely 1o the variation * * ®7
The additional costs experiencad by Elos Bros, due solely to the undar-run of matericls
from the 16,000 tons in the contract o the 3870 tons scbually used was $290,604.00,
fIialies added.]

F-6, Eled caleulation of its VEQ claim is as follows:

ACTUAL COST
Actnal Cost From Appendix “A”. . | .$438,303.91

Total Quantity Used ... .........39070 tons
Actual Cost Per Ton. . .... ... .... $116.40/Ton
PROJECTED COST
Actual Cost To Place 3970 Tons (Appendix A} . ... $438,303.91
Less Actual Cost of 3970 Tons Material (Table 11 ... 51,080.88
Actual Total Cost Without Materaal. . ... ... .. .. -.$386,323.08
Plus Total Material Cost of 16000 Tons (Table 1). ... ... 208,918,158
Total Projected Cost To Place 18000 Tons of Material. . $595,241.18
Cout Por Ton T Place 16000 Tons, ... .. ... .. 2 37.20/Ten
RECOVERABLE COST INCREASE
Actual Cost Per Ton To Place 3870 Tons. .. .. .. $110.00 -
Projected Cost Por Ton To Place 16000 Tons, ... .. 37.20

Actual Increase In Cost To Place Only 3970 Tons. . . $73.20/Ton
Recoverable Cost:  $73.20/Ton X 34970 Tons = $290,604.00
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- B, The CO’s December 20, 1985, vesponse to the VEQ claim, prior
to his March 27, 19886, final decigion rejecting the elaim, was as
follows:

Variations in estimated Quentities—The Government reengnizes that there ware
underruns in geveral of the items set forth in the bid schedule. Your claim has been
reviewed but i i unclear to OBM exactly what, if any, additional costs your firm may
be entitled to recover with respect to fixed costs which were included in your original
bid but you did not recover because of the waderrun. You may be entitled to additional
funds of this nature in the cost of those unexpended quantities up to 85% of the amounts
set forth in the eontract. I'rom the date presented OSM is unable to ascertain just what
this ameunt may be. You are therefore requested 0 review the information you have
glready submitted in the reforence letter and to gather any other data whieh you may
have to support your claim for these funds. In order to give you sufficient {ime to prepare
thiz data it is recommended that we meet in Pittaburgh the last week in January for
a final meeting of all parties on this claim, The exact time and place shall be established
guring the week of January 20, 1885,

F-8. Eles never satisfactorily explained or justified its contenfion
that it eould have placed 16,000 tons of material in the same time and
at the same cost ag was required for it to place only 3,970 tons (F-5);
anid sueh a projection is contrary to common experience. Therefore, the
calculations in Eles’ claim submittal as to the cost per ton of placing
16,000 tons of material (F-6) appear to be unreliable because they are
based on unproven premises.

F-9. The record, however, contains no indication that the
Government ever audited Fles” costs or otherwise challenged the total
costs that Hies asserted,

F--10. Despite Eles’ failure to prove its contention that all of its
increased grouting costs resulted solely from the variation in estimated
guantities (F-5), the Beard finds, on the basis of beth common
experience and the entire record, that ai least zome of Eled’ increased
grouting costs resuited solely from that variation.

F-11. In her final brief o the Board, appeliant’s counsel suggested
the following alternative calculation of Eles’ additional grouting costs,
based en an interpretation of the Board's decision in Manis Drilling,

IBCA-2658, 98-8 BCA {25,981
ESTI-

: . INIT .
MATERIAL Q{"}?‘Ag?ﬁ PRICE  TOTAL
(BID) (BID}
Cement ... 3000 tons  $ 6000  $180,000.00
T ABH  rsessic s s vs s ersent s e 7000 fons 1420 80.400.60
Type “A” Gravel . 500 tons - 9.06 4,500.00
Type “B” Gravel . e reveeeeeerens D500 tons 5.00 48,500.00

TOTAL PROPOSED ESTIMATED COST OF GROUT:  $333,400.00
(estimated guantity x price)

ACTUAL COST OF GROUT: - 88,409.56
(actual quantity x price)

TOTAL COST OF DELETED GROUT: 244,990, 4{}
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COST GF DELETED MATERIALS, -~ 156,937.63
{from claim~Table 1) Total cost of materials as estimated less cost
actually incurred ($208,918.51-851,980.18)

LOST PROFIT AND OVERHEAD: § 838,052.81

F-12. In appeliant’s initial brief, Eles agreed to withdraw its claims
for additional amounts in execess of the amoeunt awarded by the CO
" under the headings “rajected grout” ($579 awarded) and “redrilled
holes” ($8,126 awarded), leaving only the claims for cleaning out holes
{$18,338.37), fouled holes ($20,338), and excesaive silhol costs
($6,564.80), plus the VEQ claim, for the Board's consideration,

F-13. Bach of these remaining <laims {other than the VEQ claim),
however, suffers from a lack of proof. Although appellant has
subrnitted formal statements in affidavit form from Gilbert and Carl
Eles, both atiributing responsibility for the exira costs to unreasonable
actions by Government’s twe on-site inspectors and its TPO, the
Government, in turn, has submitted considerably more detatled, and ai
least equally persuasive, affidavits from the CO, the TPO, and one of
the two on-site inspeciors (the other inspecior now being deceased), gl
contending that the contractor’s losses were caused by its own
inexperience and inefficiency.

Discussion

Claims invelving factual complexity and extreme differences of
apinion are hard enough to deal with when they are fresh; they are
almost impossidbie to deal with, with any assurance of accuracy, more
than 8 years laler, when memories have faded and records have been
lost.

However, Gilbert Eles’ current affidavit sets forth essentially the
same mformation that was submitted fo the CO i November 1985; the
CO’s and the TPO's memories concerning the events that transpired do
not seem to-have greatly diminished; and the surviving praject
inspactor even managed to find his actual project log, which is included
in the record and sets out on a daily basis his views of the preblems
that continued to beset the contracior.

Although the affidavits of the Government’s witnesses contradict
virtually everything the coniractor alleges about their responsibility for
the errors and inefficiencies that plagued the project, they do not
attempt to anglyze in detail the VEQ provisions of the contract. As to
the other claims, one cannot ascept both versiong of what happened,
and since the contractor clearly has the burden of proving Government
fauls, the Board cannet conclude that the burden has been met (F-13),
Accordingly, the claims pertaining $o cleaning owt holes, fouled holes,
and excessive githol costs must be denied. A detailed discussion of the
parties’ views woulld add nothing but greater length te this decigion.
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Neither ean we accept appellant’s final effort to calculate its VEQ)
losses on the basis of our decision in Manis, supra. In that case, which
also invelved the filling of mine voids, virtually the entire praject had
o be cancelled because of the contractor, despite having done a “very
good job” of trying, was unable to find any mine veids on the project
site; and the contracting officer elected 1o partially {erminate the
contract (except for clean-up operations) for the convenience of the
Government. Thus, the contractor in Manis was entitled to its
overhead costs and to a profit on the work actually dene, based on {he
CO'’s decision.

In the case before us, however, the project went more or less as
planned, ard the only difference between the angicipated project and
the actual preiect was that the voids were structured in such a way
that less grouting was needed. Only about 25 percent of the grouting
projecied was sebually required. Thusg, both the contractor and the CO
properly treated the former’s principal claim ag a VEQ claim, rather
than as a partial termination.

As the contractor’s original claim notes (F-5), the essential issue is
simply the extent to which its losses were “due solely to the variation
shove 115 percent or below 85 percent of the estimated quantity,” since
that is the only basis for any equitable adjustment to which the
contractor may be entitied on the basis of reduced gquantities. See Foley
v. United Statez, 11 F. 2d 1032 (Fed. Cir. 1393); Vietory Construction
Co. v. United Siates, 510 F. 2d 1379 (Ct. Cl. 1975); and Clement-Miarri
Cos., ASBCA 38170, 92-3 BCA 425,192,

Therefore, we must refect appellant’s effort to make its facts fit the
mold of Manis, just as the Armed Services Board thought it necessary
to reject the appellant’s calculations in the analogous appeal of Henry
Angelo & Co., ASBCA 43660, 94-1 BCA §26,484. Here, as in Angelo,
we have nevertheless concluded that at least some award is proper;
and it sppears that the appropriate bagis for such an award is a jary
verdict,

In deciding to make a partial award, we are partly mﬂuenced by
what we construe to be the TPO’s miscenception of the VEQ clause in
her February 12, 1986, memorandum to the CO on the subject, which
logically would have influenced the CO's final decizion to reject the
claim. In that memorandum, the TPO said, in part, “The statement
ithat Governmeni restrictions and in-site mine conditions precinded
placement of the estimated material does not entitle Eles Brothers for
[sic] full payment of their aniicipated total costs for placing the
estimated 16,000 tons of material. In summary, the coniractor cannot
be paid for work never accomplished.” (ltalics added.) Yet that is
precisely the purpose that the VEQ clause was intended to achieve.
When the amount of the variation from a confract’s estimate of the
guantity of given work necessary to eompiete the project has been
established in the case of an underrun, the VEQ clause contemplates
paying the contractor a pordion of its actual costs for the work thai it



81 4. A. JONES CONSTRUCTION €O. 81

August 16, 1994

was ready to accomplish but could not perform because the quantity
of work needed was less than had been anticipated.

Since the Board has found that appellant indeed suffered some loss
because of the reduction in guantities, the question that remains is
what proportion of ils total losses was due solely to the variation
bhetween the 8,870 fons of grout actually placed and (85 percent of) the
16,000 tons originally estimated. For lack of a better approach, our
gtarting point will be roughly the same as that chosen by the Armed
Services Board in Angelo.

Appellant’s zllegation that its total grouting activity costs ameunted
to $438,304 has not been seriously disputed. Of that amount, it was
paid $51,98% for material under the contract, leaving an actual-cost
balance of $3886,323. If we ltiply the 16,000 tons of the contract by
85 percent, we derive the quaniity subjject to evaluation ander the VEQ
clause; namely, 13,600 tons. Dividing the 3970 tons actually placed by
13,600, we arrive at 20.2 as the percentage of grout actually placed as
compared with what was anticipated. Therefore, 70.8 percent of the
quantity estimated was not placed. Multiplying the $386,393 in unpaid
costs by that 70.8 percentage gives ns $273,517 as the maximurm
amount that could have been incurred solely by reason of the vanat:mn
in estimated quantities.

However, the Government has made aconvineing case that most of
the costs incurred by appeliant were not the result of the varigtion in
quantities but, rather, the result of the contractor's inexperience and
inefficiency. Therefore, we can compensate Eles only for the portion of
its costs that was solely the result of the variation, which we estimate
by jury verdict to be approximately 20 percent of its costs, or $54,703.
Decigion

Accordingly, we conclude that appellant is entitled o the $579
awarded by the CO for rejected grout; the $8,126 awarded by the CO
for redrilled holes; and to $54,703 for the variation in estimated
guantities, for a total of $63,408, plus interest from the date the CO
received appellant’s November 18, 1985, certified claim, in accordance
with the provisions of the Contract Disputes Act. All other claims are
herchy denied.

It 18 50 ordered.

BERNARD V. PARRETTE
Administrative Judge

I CONCUR:

Cusryr ScoTT ROME
Administrative Judge
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APPEAL OF J. A. JONES CONSTRUCTION CQ.
IBCA-3280 Decided: August 16, 1994
Contract No. 1~CC-32-01480, Bureau of Reclamation.

Appellant’s Motion for Summary Judgment Sustained;
Government’s Motion Denied.

Contracis: Construction and Operation: Generally—Coniracis:
Construction and Operation: Contraet Clauses—Contracts:
Pisputes and Remedies: Burden of Proof-Contraeis: Disputes
and Remedies: Termination for Convenience

The Government is not permitted to substitute the Termination for Convenience clavse
for the Changes clause to delela a relatively minor porfion of the total condract more
then 2 years after 1t issued a deduetive change order, which was velied on by the
contrattor I submitting a preposed credit to the Government for the deleted work. In
determining the amount of the credit, the primary constderation is the cost bmpact on
the contractor. Thus, the coniractor was entitled to rely upon the cost estimate of the
subconiractor that was o have done the work. :

APPEARANCES: C. M. Burdetie, Esq., VP & Gen., Counsel, J. A.
Jones Construction Co., Charlotie, North Carolina, for
Appellani; Daniel L. Jackson, Esq., Depariment Counsel,
Phoenix, Arizona, for the Government.

OPINION BY ADMINISTRATIVE JUDGE PARRETTE
INTERIOR BOARD OF CONTRACT APPEALS

This is an appeal by the eontractor, 4. A, Jones Construction
Company (Jones), from & Noveinber 4, 1993, decision (unilateral
Medification 357) by & Bureau of Reclamation {BOR) contracting officer
{CO} denying Jones’ earlier proposal, submitted on December 6, 1991,
far a Government eredit in the amount of $89,512 in connection with
the deietion, under the Changes clause, of 3,060 rock bolts frem a
major dam recenstruction project pursuant to Moedification 043, dated
September 30, 1891, The C¥s decision had substituted a partial
Termination for Convenience determination for the original change
order and found the proper credit dae the Government 1o be
$361,064.28.

Both parties moved for summary judgment. We find no material
facts to be in dispute, and the motions otherwise appear to be
appropriate. For the reasons set forth below, we deny the
Governiment's motion, find the credit due the Goverament to be
$89,512, as proposed by the coniractor, and render summary judgment
for appellant,

L. Focts

1. On Febroary 21, 1991, BOR awarded Jones a firm fixed-price
contract, No, 1-C(C-32-01480, in the amount of $103,300,979,10, for a
major modification of the Theodore Roosevelt dam, located on the Salt
River approximately 76 miles northeast of Phoenix, Arizong, in



1] J. A JONES CONSTRUCTION €O, 83

August 18, 1994

"Maricopa and Gila Counties. The alterations were extensive, including
the additien of a concrete overlay to raise the dam’s erest
approximately 77 feet, the removal and reconstruction of the left and
right spillways, and major power plant and related improvements.
Jones reccived the Notice to Proeeed (NTP) on September 28, 1991, and
the work was acheduled te be completed on May 28, 1898 (AF 81).

2. The scope of work under the contract was descnbed in Schedules
1 and 2 of the Solicitation. Schedule 1, which involved Government-
funded work, covered all modifications except for the power plant
control room expangon, which was covered by Schedule 2 and would
be paid for by Salt River Project funds. The award was to be made te
the responsive, respensible bidder offering the lowest evalnated priee
for Scheduie 1 (AF 1; AF 3,at 13} There were seven: bidders, and Jones
bid was the lowest bid overall (A¥ 81).

3. Schedule 1 included various estimated guantity, unit price items,
as well as Ivmp sum items. However, subsection F. 1{c,}, under the
beading “Bidding Schedules,” stated: “The quantities in the schedules
are estimated quantities for comparison of bids only, and except as
provided in the coniract clauses entitled Variation in Estimated
Quantity’ (see subsection 1.4}, no claim shall be made against the
Goverameni for overruns or underruns” (AF 3 at 13). Thus, responsive
bids included estimated quantity ifems as well as lump swm ifems, |

4, Bid item 51, one of 358 contract items and the subject of this
appeal, called for the furnishing and installation of 5,400 lnear feet
(1F) of 156,000-pound design tension (kip) rock bolis. Jones bid for
itern B1 was $130 per LF for a total of $702,000 {(AF 3 at 19).

5. Effactive September 30, 1991 (2 days afier Jones had received the
N'TF), the CO isgued Modification 043, pursuizant fe the Changes clause
of the contract, Paragraph 1.4.11 (FAR 52.243-4, Aug. 1987}, making
changes in the bolting requirements for Apache Trail Walls 1, 2, and
3. The change order involved only bid Hem 51. All rock bolts were
deleted for Wall 1; placement of rock bolts was change& for Wall 2; and
some rock bolts were deleted for Wall 3; resulting in a reduction in
estimated quantity from 5,400 LF to 2,340 LF. 3,080 LF of rock bolts
were thus eliminated (AF 5§3; Complaint, I at TE).

6. Paragraph I} of Modification 043 provided that “any proposal for
an equitable adjustment in the contract terms and conditions resuliing
from the above change shall be subnitted in writing to the Contracting
Officer within 30 days of receipt hereof™ However, the Changes ¢lausge
provided the 80-day period could be extended by the Government (AF
1 at [-45-1-46) and BOR’s lefter to Jones transmitiing Modification
043, dated Ocicber 4, 1931, merely said: “Please submit your credit
propesal [i.e., the proposed credit to the Government for the reduction
of work] as soon as possibie” (AF 53 at 266, 264}

7. On December 8, 1891, Jones submitted ite request for an equitable
eontract price adjustment under the Changes elause, offering a $88,438
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credit. 0 the Government for the reduction in the quantity of rock
bolts. The propesed credit was egual to the cost that Jones said it
would have incurred had it firnished and installed the eliminated rock
bolis, less the inereased cost to its gubcontracior for fornishing and
installing the remaining quantity of partially relecated rock bolts {AF
BT at 275). The amount of the proposed credit was later revised to
$89,512 (Complaint, I at (G

8, Subsequently, several letters were exchanged among BOR, Jones,
and s subcontractor—BOR seeking more information, Jones providing
its spread cheots fo verify the costs it would have inourred, and the
subcontractor (Gibbons and Reed Co.) providing specific information on
what it would have charged Jones for the deleted work {(AF 59, 61, 63).

9. But BOR remained dissatisfied, and on September 14, 1992, its
cost analyst submitted a recommendation that “the value of the
coniract should be decreased by $888,573.97 due to the termination of
the 3,080 linear feet of rockhoit.” His recommendation was based on
dones’ bid price of $130 per LF, rather than on Jones' cost to perform
the deleted work. He described Jones’ credit proposal as “totally
inadequate” (AF 66). '

10. On November 4, 1992, the subcontractor submitied a certified
claim to Jones, stating that its propesal “was developed using accepted
government procedures. The deduct was based on what would have
been the cost to us te perform the delsted work.” The letter noted that
the propesal had initially been submitied over a year ago and that,
despite its numercus requests, the subcontractor had been unable to,
get all of the partiss fo the table to seriously negotiate a setflement
of the matter (AF 69).
 11. Negotiations between BOR and Jones confinued for several
months without either side substantislly modifying its position.
Finally, on May 7, 1593, Jones submitted its certified claim to BOR,
together with 220 pages of documentation, for $308,288, which it
arrived at by muléiplying the 3,080 LF of deleted rock bolis by its bid
price of $130 per LF ($397,800), and then subtracting the
subeontractor's performance price of $89,512 from that total (AF 78).
BOR acknowledged raceipt of the certified claim as of May 10 and
promised a CO's decision by May 30, 1993 (AF 79). But on September
21, BOR notified Jones that its decision would not be issued until
October 15 (AF 80). .

12. On September 21, 1993, BOR's Major Claims and Modifications
Branch had released a lengthy Technieal Analysis of the rock belt
deletion claim. s Execulive Summary noted that s definitive technical
reconnnendation on the claim was not possible because other,
nontechnical, factors were involved in the elaim. The analysis urged in
five places that the CO consulf with the Solcitor in erder to ascertain
whether the rock bolt deletion eould be considered “major,” noting that
the method of caleulating the equitable adjustment would be more
favorable {o the Government under a Termination for Convenience
determinstion (AF 81).
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3. BOR's technieal analysis also asserted that: “Even though the
£CQ] did not issue a formal Termination for Convenience notice and
used the Changes clause ag the autherity for Modification 043, it has
been ruled that ke may proceed under the Termination clause.”
However, the analysis also stated that if the deletien were determined
ta be minor, the Changes clause would he apphicable, and then either
of two alternative caleulations would be possible, the first of which was
as follows (AF 81 at 8):

Method a. Follow the method fones asserts leaving Jones in the same position B would
have been had there not been a deletion by allowing it o recover the portion of ity bid
for 3em 51 thai exeeedad costs. The entire deleted guantity would ba paid st the prics
per unit bid minus the amount it would have cost to fernish and install the deleted
units. This method woreld follow the cusfomary pricing eguations of equitoble adinstments
for changes. [Ttatics added.)

14, 1t is not clear from the record whether the CO did, in fact, ever
consult the Selicitor. In any event, the CO's final decision, issued on
November 4, 1988, argues thai BOR “is not respensible for
compensating Jones for a loss that results from an unbalanced bid; and
the resultant loss that is derived from a subcontract that is formed
with the unbalanced bid as an element of economic offse! in the
formation of the subcontract.”

15, The CO’s decision admitted that the subcontracior’s price to
Jones for furnishing and installing the rock bolts would be 2 fair
estimate of the cost Jones would have incurred had there been no
deletion. However, the decision concluded that the Termination for
Convenience clauge, rather than the Changes clause, was the
appropriate method for pricing the amount recoverable by Jones for the
deletion of the rock bolts; and it decreased the contract by $397,800
3,060 X $130), and increased it by an allowed cost of $36,738.72, for
a nel decrease in cost to BOR of $361,084.28 (AF 82). On November
22, 1993, Jones appealed the decision to the Board.

i1. Contentions of the Government

In its motion for semmary judgment, the Government malkes much
of the fact that Jones’ proposal for equitable adustment was not
properly submitted within 30 days after its receipt of Modification 043,
alleging that it is therefore time-barred, citing Do-Well Machine Shop,
Ine. v. United States, 870 F.2d 637 {Fed. Cir. 1988), and Bafaco
Industries, Inc. v. United States, 29 Fed. CL 318 (1993).

Do-Well involved what have been described as the time-bar
provigions of the Termination for Convenience clause, and Bataco, an
Eeonomic Price Adjustment clause that warned that “[thhe contractor’s
entitlement to priee increases shall be waived” unless its request for
adiustment were received within the specified time period. 29 Fed. Cl
at 319 and n, 1. Here, the Changes clause provided for Govermment
extensions of the 30-day proposal period, as noted,
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Moreaover, one authority has recently stressed that the Court in Do-
Well “did not hold that the concepis of prejudice and waiver associated
with time-bar provisions should be jettisoned.” The Nash & Cibinic
Beport, Vel 8, No. 5, at 71 (May 1994).

The Government has not established any prejudice to it by
appellant’s submission of #s proposal only 2 months after Modification
043 issued under the Changes clause and, accordingly, there is no
practical reason for precluding any recovery by appellant. See Chimera
Corp., ABBCA 18690, 76-1 BUA 11,801 at 57.030--31.

Further, as {o waiver, this Board has beld, as have the courts, that
where the CO considers a ¢laim for an equitable adjustment despite a
delay by the contractor in submitting i, any alleged failure to comply
with the notice requirement is waived. See Jack Wilson, TBCA 7, 62
1.1, 225, 228 (1955); J. D. Armstrong Co., IBOA 49, 56-2 BCA 1043
at 2408; and Roberison-Henry Co., IBCA 221, 61-2 BCA 3156 at
16,399, ‘and cases cited. Cf. Morris-Enutsen Co. v. United States, 184
Ct Cl. 661, 697 (1968), We therefore find the Government’s contention
ta be watheut merit.

The Governmeni next asserts that BOR's termination for
convenience (T/C) was proper under the Board’s 1993 decision in Monis
Drilling, IBCA-2658, 933 BCA 25,981, because in thaf case the Board
affirmed the CO%s use of a partial T/C where the Office of Surface
Mining Reclamation and Enforeement had “deleted major portions
(91% of the cement requirements and 100% of sand and exploratory
drifling requirements; of the contract after the contractor seught
compensation under the Variation in Estimated Quantities clause of
the contract.” Counsel then cites large poriions of the dicta in that case
in support of his position in the instant case.

Muanis, however, not only invelved no new law but is easily
distinguishable on itg facts. As we said in Eles Bros. Ready Mix Co.,
IBCA 2952, 943 BCA {Jaly 6, 1994), concerning Manis:

T that case, virtuzlly the entire project had 4o be caneelled because the contractor,
despite having done & ‘very good job’ of trying, was unabie te find any mine voids on
the project site; and the contracting officer elected t0 partially ferminate the contract
{except far cean-up operations) for the convenience of the Government.

Thus, in Manis, the work contemplated by the parties was non-
existent, and fermination of the confract was the only reasonable
sciution. That is not the case here.

The Government nevertheless contends that BOR's €O had broad
discretion to defermine to uiilize the TVC clause in this case and that
the Board should defer to his decision, citing Ideker, Inc., ENG BCA
4389, 87-3 BCA 20,145 at 101,974-78, and Salsbury Industries v.
United States, 905 ¥.2d 1518, 1521 (Fed. Cir. 1999), cert. denied, 498
.5, 1024 (1991). While Ideker addresses the discreiion of contracting
officers, it confirms that whether deleted work should be considered
"major” or "minor” is determined on a case-by-case basis. Counsel
admits that Salsbury is a total rather than a partial termination ease,
However, counsel quotes Salsbury to the effect that:
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1t is not the providence [sig} of the eourts to decide de novo whether termination was
the best course, “In the sbesence of bad faith or clear sbuse of diseretion the contracting
officer’s election to terminate is conclusive.” John Reiner & Co. v, United Stores, 185 Gt
Cl. 883, 395 F.2d 438, 442 (1963) feert. denied, 377 US. §31 (196411,

We do not believe that total fermination cases have any relevance to
the case before us, but we will discuss further the issue of the
propristy of the Government’s attempt at partial termination, below.

The Government’s third major contention is that Jones’ claim for
relief should be denied because of its general failure to comply with
contract regnirements—net only by reason of its fatlure to comply with
the 30-day notice provision, but also because of an alleged failure to
submit evidence of “what its reasonable costs would have been if the
deleted quantity had been furnished and instalied by Jones.” (Italics
added.} The premise here appears to be that Jones somehow should be
required to show what costs it would have incurred if it did the work
itself rather than through its subcontractor. No cases were cited in
suppert of this proposition, but we nevertheless address the substance
of the contention in our discussion, below.

In the Government’s memorandum in opposition fo Jones” motion for
sumrnary jadgment, after attempting to distinguish appellant’s cases,
counsel continues to rely primarily on Marnis and Salsbury. But he also
cites Ideker, 87-3 BCA 20,145 at 101,979, for the propesition that
where there are work deletions in any type of contract, “Approximately
the same result should be obtained whether the work is deieted under
the TYC or *Changes’ clause.” We are inclined to agree with this view.

111, General Discussion

Having carefully considered all of the Government’s arguments and
citations, we are not persuaded as to the merits of its position. The
Government bears the burden to prove that the amount of iis
downward price adjustment for the deleted work is reasonable. Nager
Electric Co. v. United Siates, 442 ¥.2d 938, 946 {C1. CL 1971). In
Professers Nash and Cibinic’s Administration of Government Contracts,
2d ed. 1985, Chapter 7, Pricing of Adjustments, the subchapter entitled
“Basic Principles” begins: “The overriding basic principle apphcable to
price adjustments under contract clauses is thai they are almest
always measured by the cost impact on the contractor.” (Italies added.}

Under the subsequent section on “Basic Pricing Formula,” the
authors quote from Celesco Industries, Ine., ASBCA 22251, 79-1 BCA
18,604, to the effect that: “The measure of the equitable price
adjustment is the difference between the reasonabile cost of performing
without the change or deletion and the reasonable cost of performing
with the change or deletion.” They go on to say, “The technigue that
is used to attain this result is to atfempt to limit the repricing to the
effect of the change alone without altering the basic profit or loss
position of the contractor before the change occurred.”
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Then, ander the subsection entitied, “Pricing the Deleted Work,”
they expiain that,
Under the basic rule, deleted work ia priced at the amount & would have cost the
contractor had it not been deleted, It i often argued that this amount should be based
upon the contractor’s original cost estimates at the time the parties established the
contract price. ¥ ¥ * However, the boards and courts with rare exceptions, reject this
argument when one of the pariies presents better evidence of the cosi the coniracior
would have actnglly incurred had the work noi been sitered,

citing Skinner & Garrett, Ine., GEBCA 1150, 85-1 BCA 4821,

~ The Interior Board recently followed Nager Eleetric and Celesco in
analyzing the Government’'s burden concerning price adiustmenis for
deleted work and the cost differential {0 the contracter of performing
with and without the work, Michael Mark Lid., IBCA-2897, of i, 04—
1 BCA 26,453 at 131,634, Nager Electric, Celesco, Skinner and Michael
Mark are not the first, nor the last, of many cages that make ciear that
the Government has the burden of proof in challenging the contractor’s
estimate of what it would cost to perform the deleted work See, eg.,
Bruce Construction Corp., 163 Ct. Cl 97 (1963}, in which the court
cites James MceFerran v. United States, 38 Ct. Cl, 441 (1804), as
authority for the proposition that “the measure of damsages eannot be
the value received by the Government, but must be more closely
related to and contingent upon the altered position in which the
contractor finds himsel by reason of the medification,” 163 Ct.CL at
100, The Bruce decision was by the same anthor and the same five-
judge panel that decided Reiner (quoted in Salsbury, supra) less than

a month later. Bt seems highly unlikely that these five judges would
have decided to alter this long-standing view in Reiner without
expressly saying so,

See ulso Griffin Services, Inc., GEBCA 10841, 922 BCA 24,945 at
124,333; “The termination for convenience clause does not dictate how
the unternuraate{i portion of the partially terminated contract is to be
priced”: Mit-Con, Inc., ASBCA 43091, 92-1 BCA 24,632 at
122,917 “The Gﬂvemment admits it has the burden of preving the
amount which it has faken as a credit”, Santc Fe Engineers, Ine.,
ABBCA 316886, 89-3 BCA 22,207 at 111,706: “In {he case of deleted
work, the Government bears the burden of proving how much
downward adjustment it is entitled”; Andrews & Farish Co., ASBCA
30639, 88-3 BCA 20,976 at 105,991-92: “The Government bears the
burden io establish the amount of the reduction due it * * * {Thhe
Government is entitled to an amount based upon what it would
reasenably have cost the contracior o have performed the work.”

As {e the use of the T/C clange versus the Changes clause, the Board
in Manis, 833 BCA at 128,980, said:

Both the Changes and the Termination for Convenience clanses provide s machanism
Tor the deletion of contzact work. However, when major portions of the eontract work ore
deleted, the Termination for Conveniencs clavse is more appropriate where no additionsi
work is substituted in #s place, Similarly, defetion of @ minor ifem of work is considered
io be within the ordinary coverage of the Changes clause [edting Industrial Consultants,
Ine,, VABCA 3249, 91-3 BCA 24826 at 121,651, {Ralics added.}
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We were perhaps remiss in Manis in not poinfing out a subtle but
important difference in our view from that of the VA Board in
Industrial. In the latter case, the Board opined that if magor portions
of the work are not deleted, elther clauge may be used”; whereas, we
expressed a preference for the Changes clause. We coni;imm to beii.eve
that a relatively minor alieration in the scheduled work normally does
not constitute a “termination” of the contract in any sense.

Which brings us to the merits of the present case, The 5,060 LF of
rock bolis deleted from the contract in the case before us, according to
the Gevernment’s analysis, constituted 95 percent of the originsally
specified 3,210 LF of 150 kip rock bholts in the Apache Trail Wall
replacements (2,180 LF of the 5,400 L¥ of rock bolts were to be
installed in other locations). i item 51 were considered as a unit, a
deletion of 8,060 LF out of 5,400 LF is 57 percent, slightly over half
Bat if 4 comparison is made of the contract value of the deleted bolts |
to the total amount of the contraci—i.e., $397,800 out of
$108,300,979—the original madjﬁcatmn deleted less than 4 percent of
the fotal amount of the contract (AF §1).

TV, Discussion of Specific fssues

In essence, this appeal raises three specific issues: First, could BOR
properly have invoked the T/C clause on September 30, 1991, when it
chose to delete 3,080 of rock beolis from Joned' aontraet" Seconé if so,
did it therefore 3150 act properly in invoking the T/C clause, rather
than the Changes clanse, for the first time when the CO issued his
final decision on Novemher 4, 19937 And finally, assuming the answer
10 the second question is negative, was it proper for Jones o rely on
the cost estimate of its subcontractor in determining the amount of
credit due BOR?

Fortunately, in view of our conclusion with regpect o the second
question, we need not, and do not, venture inte the labyrinth presented
by the first question. We find thai, whether or not an initial CO
decisien 1o delete the 3,060 LF of rock bolss by a T/C might have been
proper in September 1991, it was highly mmproper in November 1993,

As the Engineers’ Board said in Lionsgate Corp,, ENG BCA 5425 e
al., 90-2 BCA 22,730, a case where the appellant tried unsuccessfully
to convert a change order into a T/C:

Agppellant’s allegations, that the various deletions here invelved constituted some
species (either total or partial) of termination far the Government's convenience, are
three years late and short on analysis. The deletions oocurred in September, 1986. The
work was deleted pursuant to the confract’s "CUhanges” clanse. Whether the Government
garlier may also have comsidered dedeling the woerk under the convenience termination
ciauss is largaly irrelovant in this esse. Had the remainder of the contract work been
deleted in July, 1986, when the Government estimated thas the remaining work
cangtituted 50% of the tetal contract work, a differerd; guestion would have been
presenied. It was not so deleted * * *

#* * % ¥ * * =



o0 DECISIONS OF THE DEPARTMENT OF THE INTERIOR . 101 18

‘We consider that the parties’ pre-June, 1959 treatroent was right and Appellant’s
current contention 18 wrong. Use of the "Changes” clause was proper. This ¢conclusion is
supparted by the contemporaneous actions of the parties, and our evaluation of the
relative significance, diserateness and dellar value of the work eliminated,

90-2 BCA at 114,106,

The Armed Services Board in Kinelic Engmeermg & Construction,
Ine., 89-1 BCA 21,387 at 107,871-72, took a gimilar view whern it was
the Govemment that wanted fo revise its deletion retreactively, It said.

Whether work should be deleted under the Changes clanse or the Termination for
Conventence clavse 15 best lefl o the circumstances of each case. American Construction
and Energy, Inc., ASBCA 34034, 881 BCA 20361, Celeseo Indusgtring, Ine,, ASBCA
22251, 79-1 BOA 13604, In view of the purties’ agreement {o close oud the contract via
deductive change, we find no compelling reason to treat i otherwise. Indeed, Appellant
dees not challenge that action; it is now the Governmeni that protests. We refuse to
allow the Gevernment to retroactively nuiliy it own decistor, which sppeliant agreed
to and relied upon, in the hepes of cbiaining some perceived advantage on yuantem on
this appeal.

Accord Goelz Demolztmn Co., ASBCA 39129, 908 BCA 25,241 at
118,617-18 affd on recon. 91-I BCA 23 397 (contemporamaouﬁ actions
of parties rendered Changes clause not, Termmatlon for Convenience
clanse, applicable).

The Board’s comments in Celesco, supra, are aiso worth noting (79—
1 BCA at 66,683}

The parties alse have proceeded ag if this were a1 change rather than a partial
termination. The TCO, uithough purportedly acting under the authority of the
“Farmination: for Convenience of the Goverament” clause, made the reduction in the
contract price as an eguliable adjustmens Appellant congizsteatly dizpuied that any
porsion of the work had been ferminated, never filed a termyimation settlement claim
either for the ferminated or continued portion of the work, as prescribed by the
eonvenience fermigation ¢lause, except the belated clatm for settlhement expenses, and
requested the issuance of & no-cost change order. * ¥ ¥
“Fhere i no reason for us o take s different approach. Since we are nol bound by the
contracting officer’s label of partial tersnination” notice, we will treat this police as a

deduetive change opder, = 7 ¥
® % # & 5 & =

The measure of the equiteble price adjustment s the difference between the
reasonable cost of performing without the change or deletion and the reasonable cost of
performing with the change or deletion.

There is also ne need for this Board fo reinvent the wheel with
respect fo this issue, We reject the CO's belated attempt o rewrite the
centract’s histery, and we will treat the deletion of the rock bols in
September 1991 as having been properly made woder the Changes
clause of the condract Thus, the remaining question is simply whether
it was reasonable for Jones to have relied on the cost estimate of its
subcontractor in proposing the credit to which the Government was
entitled We think it was.

Firsi, there was no attempt to be clever or devious in Jones’ use of
the estimates provided by its subconiracter. The subcontractor was o
have done the entire work on the Apache Trail Walls; and, in fact, i
‘was chosen by Jones for the work precisely because it had done other
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similar work in the same avea previously, and thus was already
mobilized and ready fo begin work. There is no indication that anyone,
including the Government, had any better idea of what it might cost
to insert 30-foot bolis into the trail walls than this experienced
subecontractor did

Moreover, the use of this particular subcontractor was a compromise
for Jones, one on which it said it lost meney, since once mobilized,
Jones apparently had hoped fo do the Apache Trail work for less
money. In its April 3, 1992, letter to BOR’s Construction Engineer (AF
613, Jones stated:

Ab the start of the project, we elected fo subcentract this work, as Gibbhons & Reed
was ready 2o slart after having done the Apache Trail Contract Modification Ne. 10
work, and the impact of the Apache Tradl work on all concusrent and preceding work
antivities belfow Apache Traill. We weighed the cost of subconiracting ngainst the
timeliness of starting and completing the work and considered the leas in the best
inferest of the job.

As you will notice from our spreadsheet, the rock bolts were 2 major contributor {eo
the revenus generated on the plus side versus the numerous costis} greater than revenue
amnounts * ¥

Delating the rock bolts at any other cost than as submitied would be inequitable in
the Hght of the overall package. We request that vou advise us of your position.

BOR never responded {o this letter and, and as we have neied, 7
months later Jones was forced to submif its certified claim to BOR.

The Government, which has the burden of proof, has not presented
us with any evidence that the subeentracior’s estimate was in any way
faulty; rather, it appears aimost self.evident that the source that would
have the best and most current information on the probahble costs of
instaliing the deleted rock bolts would be the subeontracior that was
already engaged in performing similar work in the same location,

Thus, we regard the subcontractor’s estimate, as adiusted, of $88,512
o be the best evidenee of the reasonable cost te Jenes of the rock bolt
deletion, and we conclude that that is the credit to which the
Government ig entitled, Bruce, supra, Hensel Phelps Construction Co.,
ASBCA 15142, 711 BCA 8796,

Decigion

Accordingly, we find the credit due the Governmeni for the deletion
to be $89,512 and sustain Jones’ claim in the amount of $308,288, plus
interest from May 10, 1893, in accordance with the provisions of the
Contract Disputes Act. :

BeaNARD V. PARRETTE
Administrative Judge

I CoNCUR:

CHERY: SCOTT ROME
Administrative Judge
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APPEAL OF NATIONAL PARK CONCESSIONS; INC,
1B CA-20895 Decided; August 18, 1994

Coniract No. 14-10-0100-1043 (1961) and Contract No, CC-
WAS001-82 (formerly No, CC-6680-2-0001 (1982}),

National Park Service, Denied.

L. Contracts: Contract Disputes Act of 1978: Jurisdiction—
Contracts: Disputes and Remedies: Remedies: Jurisdiction—
Ruies of Practice: Appeals: Dismissal—Rules of Practice:
Appeals: Jurisdiction

The Board held that it possessed urisdietion under the CDA, 41 U.8.C, §601, to
entertain appellant concessionaire’s claim for costs incurred due to allegedly defective
spacifications previded by the NPS pursnant {0 an sgreement which bad settled
appellani’s prior claims against NPS wnder its 1961 concession contract. Noling that the
Interior Board has held previously that concossion contracts are procuremsnt conbracts
subject to the CDA, the Board found thai the seitlement agreeznent modified appellant’s
suceassor 1982 concession contract to make NPS respensible for providing the
specifications.

2. Contraets: Contract Disputes Act of 1978: Jurisdietion—
Countracts: Disputes and Remedies: Damages: Geperallyw
Contracts: Disputes and Remedies: Jurisdiction~Rules of
Practice: Appeals: Dismissal—Rules of Practice: Appeals:
Jurisdiction _

Althongh it did not dispute the amount of appeilant’s alleged damages, NPS contended
thai they were consequential and, therefore, the Board lacked furisdiefion gver the
appeal, The Board noted that whethér durages were consequential did nol affect
jurisdiction and, due fo g determination denying Hability, it did not address the
quesiion,

3. Contracis: Construction and Operation: Changes amd .
Extras—Contraets: Construction and Operation: Drawings and
Specifications-—Contracts; Dispuies and Remedies: Equitabile
Adjustments

The Board found that appellant @id nob meel its burden to prove that NPS was
responsible for appellant’s costs of bathroom tile repair and replacement, Appeliant did
not comply with NPS' apecifications; it hmwingly proceeded to nasdall bathroom flooring
contrary to trade practive; it did not inguire specifically and timely about the bathroom
fooy installation; and it did not prove that it properly used and installed requisite
materiais in the bathrooms.

APPEARANCES: Howard J. Feldman, Peter D. Dickson,
Joseph B. Nelson, Van Ness, Feldman & Curtis, P.C,,
Washington, D.C., for Appellant; William A. Perry, Department
Counsel, PDenver, Colorado, for the Government,

OPINION BY ADMINISTRATIVE JUDGE ROME
INTERIORE BOARD OF CONTRACT APPEALS

Appellant National Park Concessions, Ine. (NPCD, a party {0 the
above 1961 and 1982 eoncessions contracts, and te a 1982 seiilement
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agreement, with the National Park Service (NPS), has appealed from
the NPS Director's December 10, 1991, decision (Appeal File (AF} 1),
denying NPCP's March 14, 1991, $36,271.48 claim (AF 48), That claim
had been asserted under the Contract Disputes Act of 1878 (CDA),

41 U.8.C. §601, for costs incurred due to allegediy defective
specifications supphied by NPS, pursuant {fo the settlement agreement,
for improvements at Big Bend National Park (Big Bend). NP5 first
alleged that the Boeard did not have jurisdiction to consider the appeal
under the CDA, because a concession coniract was at issue. When the
Board referred NPS to a prior decision by the Interior Board to the
contrary, R&R Enterprises (RE&R), IBCA-2417, 89-2 BCA $21,708,
aff'd on recon., 893 BCA § 22,043, the Government withdrew that
jarisdictional objection,

The parties then submitted the appeal on the record pursuant fo
Rule 4.112 (43 CFR 4.112}. NPS did not raise any farther jurisdictional
chjection, per se, but asserted that ifs role, in connection with the
dispute in guestion, was as architect/engineer for N¥CI and that it was
not a party 1o NPCEs consiruction centract for the Big Bend
improvements.

By order dated November 12, 1993, the Board directed NPCI to show
cause why its appeal should not be dismisged for lack of jurisdiction.
NPCI responded that the Board has jurisdiction over this appeal under
hoth the CDA and our Charter. Beczuse we conciude that the CDA
vests us with jurisdiction, we do not reach the question of our Charter
Jurisdiction. However, we deny the appeal, as follows.

FINDINGS OF FACT
1. 1867 Concession Controet

1. NPCE and NPS entered inte concession eontraet No, 14-10-0100-
1043, dated September 20, 1961, covering the period January 1, 1962,
through December 31, 1981, By letter extension dated December 31,
1981, the period was éxtended to September 21, 1982, the effeciive
date of NPCT's 1982 concession confract, discussed below. Under the
coneession centracts NPCI has served as principal concessionaire
(referred to in the coniracts and hereafier as “Concessioner”) at Big
Bend and elsewhere. Iis services at Big Bend ineclude construetion,
improvement, maintenance, and operation of concession facilities (AR
B55-55; Stipulation {Stp.) 3),

2. The introductory paragraphs fo the 1961 coniract noted that the
United States had only partially provided facilities and services for the
public in the national park system and desired the Concessioner to
establish additional] facilities and fo operate them at reagonzble rates
under the supervision of the Secretary of the Interior (Seeretary). In
consideration, the Concessioner was to be given assurance of the
security of its subsiantial capital investment and of a reasonable profit

.opportunity (AF 53 at 1).
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3. The 20-vear contract ferm was “cenditioned upon the Concessioner
undertaking fabout a $3 million) improvement and buiiding program.”
The first phase was to be completed within the first 10 years and the
remainder when the parties agreed it was economically feasible
{Contract § 1(b), AF 53 at 23,

4, The Concesswncr was to maintain and operate accommeodations,
facilities, and services; to provide the necessary plant, personnel,
equipmnent, goods, and commodities; and to charge rates subject fo the
Secretary’s regulation and approval, consistent with a prefit
opportunity {Contract §3, A¥ 53 at 337

5. Contract section 4(h) provided: “The Cencessioner may constract

or install upon [lands assigned by the Secretary] such buildings,
structures, and other improvements as are necessary or desirable for
the operations authorized hereunder, subject to the prior approval by
the Becretary of the loecations, plans, and gpecifications thereof ¥ ¥ *”
(AF 53 at 4). Section 5 gave the Concessioner a possessory interest in
all of its improvements (AF 53 af 5) and, under section 8 {AF 58 at
7-8), the Concessgioner was fo pay an annual franchise fee to the
Government, basged in part upon gross receipts.

6, The concession contract contemplated that the Concessioner could

award comtracts, sometimes referred to as “subcontracts,” to others to
perform requisite censtruction and repair work {see Contract

§§ 20(a)7), 26¢b), 22(aX7) at Amend. No. 1, AF 53 at 16 and Amend.

1 at 5).

7. The eontract did net conizin a disputes clause and did not refer
to Federal procurement regulations. It provided that the Secretary
might relieve the Concessioner from its cbhligations {Contract § 1(a), AF
53 at 2) or terminate the contract for default or unsatisfactory
performance, affer granting the Concesgioner an epportunity fo be
heard {(Contract § 11, AT 83 at 9-10). The term “Secretary” included
the Secretary'’s duly authorized representative {Contract § 20(d), AF ha
at 17). The contract did not specify hearing venue or procedures. It
contained an arbifration-like procedure for resolving differences as to
the valne of the Concessioner’s possessory interest (see, e.g., Contract
§ 12(a), AF B8 at 10-11}, but no procedures pertaining to any other sort
of claim resolution.

H. 1982 Settlement Agreement

8. Prior to entering inte the 1982 concession contract, NPCI had filed
a claim in the then United States Court of Claims refating o ifs
possessory interest and salvage for certain property. The exact natare
- of this ¢laim is not clear; there is no assertion that it was a CDA claim
(see AF 69--70). .

9. Also, pursuant to the 1961 contract and, ultimately, section 1(b)
and Designation No. 1 of the 1982 contract, NPCI had agreed to

FUndor NPB' Concessions BE: t Guddelines (July 18, 1884, Supplement t0 A and AF 85), soneparioners
wien are responatble for the dweloymm of deavwingn and specifications for NPB.appraved conutruction and rensvation
projects, Buildieg apd Jandscaping plams and specifications ara W be propared at the concessfonier’ expense and are
subject to NFY standards and approval
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construct new facilities end to refurbish evisting ones at Big Bend (the
Projoct) {Stip. 5). NPS had determined that requirements had fo be
clarified in the 1882 contract before plans NPCI had submitied during
the 1961 coniract for Big Bend improvements were finalized. By letter
dated May 22, 1981, to the Regional Director of NPS' Southwest
Region, NPCI's president sought reimbursement for $131,000.82 NPCI
had expended for studies, fests, and the plans, which he alleged had
hecome useless. The letter was not denominated CDA claim and was
not certified (AF 67).

10. By letter dated Septemher 17, 1982, from NPY Director,
concurred in by NPCT's president, the parties settled NPCT's two
claims, as follows:

1. Conternporaneons with full exzcution of o new concession contract for NPCY and
remittance to NPCI by NPS of a eheck in the amount of $89,477.21, NPCI will dismiss
with prejudice [#s Cowrt of Claims ackion] and otherwise relinguish afl clabne it may
have with respect te posseseory inderest and other mmpensmﬂn for [certain property at;
Big Bend mnd elsewhere].

2. NPCI hereby withdraws its May 22, 1981, claim of $131,000.92 for architectural and
related expenses at [Big Bend], NPCI will not be obliged $o pay for any additional eosts
of new plans er related expenses for propesed Big Bend construction, and NPS, unless
otherwise agraed by NPS and NPCL will provide any necessary plans and related studies

or reimburse NPCE for additional costs Incurred for such plans and related studies.
[talics added].

(AF 1),
i1. NP8 has stipulated that the settiement was a condition of NPCls
execution of the 1982 contract (Stip. 8. Appellant’s record of
negotiations, uncontroverted by NPS, se reflacts (“NPCT will execute
“the contract only with the understanding that its execution is
eanditioned on the satisfactory resolution of its [two ciaims}” (AF 88,
Feb. 3, 1982, Letter at 2); (“Over the past few meonths we have had
discussions on all three issues [new contract and two claims) with a
goal of resolving all of the items in one package, We have now reached
z point where it i3 conceivable that such a result, desired by both NPCI
and N¥S, can be achieved” (id. at 1), (NPCT's claims would be resolved
“lelontemporaneous with full execution of 2 new confract” (AF 70 at
1}) Consistently, NP8’ record reflects intended settlement with NPCI
in conjunciion with the execution of a new concession contract (AF T1
at 17)

Tl 1982 Concession Contract

12, Under section Kb) of the 1982 concession contract, the
Concessioner was to undertake and complete designated 1mprovement
and building programs, at the approximate cost of $2,300,000. “After
approval of plans and specifications,” the Concessioner was to supply
the Secretary with evidenee that the construction program was
proceeding (Contract § 1(c), AF b5 at 2}. The contract did not refer to
the September 17 settlement agreement.
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13. The contract granted the Concessioner a right of first refusal to
provide such additional accommodations, faeilities, and services as
NP Director might designate to benefit the pablic, consistent with the
Concessioner's ability to generste sufficient revenue to fulfill its capital
improvement and other cbligations under the contract. If the
Concessioner guestioned any additional work, it could appeal to the
Secretary, whose decigion was to be final {Contract §2(¢) and {d), AF
55 at 3). Appeal procedures were not specified and there was no
disputes clause.

14, Sectior 9 provided that “Idlze to the special provisions of this
contract regarding the Concessioner’s investment, and oblgations
assumed, no franchise fees * ¥ * ghall be charged the Concessioney”
{AF 55 at 9). Instead, Section 9A created a Special Account, funded by
the Concessioner from a percentage of its gross receipts. It was to
expend account monies only at the Secretary’s direction, for
improvements to or construction of NPS-owned facilities or for the
assumption and management of additional concession operations. fd.;
Stip. 6. If » dispute areose as to Special Acecount deposits, the
Concessioner eould request an advisory arbitration panel, but the
Secretary’s determination was to be final {Contract § 8Ale), AF 55 at
163. The contract also contained arbitration procedures pertaining to
the determination of the fair value of the Concessioner’s property or
interests in the event of contract termination (see, e.g., Contract
§12(a) L), AF BS at 12-18; Coniract § 12(a)(3), AF 55 at 15).

15. The Secretary conld terminate the contract for default at any
time, or to profect visitors or rescurces {Contract §11, AF 55 at 11~
12). . :

16. The General Provisions of the contract provided, at section 17(e),
that it could not be “amended in any respect except when agreed to in
writing by the Secretary and the Coneessioner” (AF B8 at 20).

17. As in the 1881 contract, the term “Secretary” included the
SBecretary’s duly authorized representative (Contract § 17(a), id).

18. Designation No. 1, appended to the contract, pertaining to Big
Bend, “required and authorized” NPCI to provide stated
accommodations, facilities, and serviees, including the gpecified
improvement and building program. Phase 1 had scheduled start dates:
Phase 1I was to be commenced when both parties determined that it
was econiomically feasible (AF 55, Designation No. 1 at 1-3).

19. By letter dated December 18, 1087, NPS authorized NPCI to use
$385,025 of the Special Account for the construciion of an employesy’
dormitory and duplex at Big Bend (AF §; Stip. 12).

V. NPS Provides Bid Forms, Plans, Specifications, Drowings, And
Inspection Services :

20. NPCI issued a Project Manual for building replacements at Big
Bend, including an invitation for bids and contract provigions, in sarly
1987. NP'S provided bid forms and bid bond forms, a geotechnical



971 NATIONAL PARR CONCESSIONS, ING. Q7

August 18, 1894

report and plans, specifications, and drawings for the Project, prepared
by its Denver Service Center (DSC)? (AF 2, 8, 8A, 48, 57, Stip. 11).

21. When NPCY had requested that NPS provide it with plans and
specifications for corbain facilities at Big Bend, NPS, by letter dated
danuary 12, 1987, had acknowledged its continuing obligation fo do zo:

We acknowledge that you ave entitled to these plans in order to complete the claim

settlement for architectural fees as mutuaily agreed by joint letter of September 17,
1582, % * *

# % # % * # #

At such time as NPCI and NP8 agree to proceed with the consizuction of the bumldings,
we will reake the necessary syrangements to provide you with plans and specifications
for the agreed construciion in aecordance with owr September 17, 1982, agreement.

(AT B7; Stip. 10).

92, NPCI and NPS agreed that NPCI would pay NPS to provide
inspection services for the Big Bend project. NPS was eager to provide
ingpection services “as an appropriate follow-up function to our design
work” (AF 2).

28. NPS offered that. (1) NPS and NPCI would share the cost of a
project supervisor and NPS would conduct in-progress inspections and
shop drawing reviews or (2) NPS would periodically inspect the work
and review shop drawings, as required. In either case, NPCI was to
provide the confracting officer. Id. NPCI ultimately seiected the second
option, stating that “(DSCs] expertize will be considered as advisory
services provided the Owner.” NPCI paid NPS $22,180 for iis
inspection services (AF 7, 8; Stip. 18).

24. The “General” provisions of the Summary of Work for the Project
noted that the work “consists of the general construction, under a
single Tump sum sontract, of buildings for [NPCI], 2 concessienaire for
[NPSF (AF 8A, Part 1, §1-1 A at 01010--1.) 'The contract referred to
NPCI as the “Owner” (see, eg., § 14 at ¢1010-2-3), and NPCI
awarded the coniract {see AF 6, 59

25. NPS supplied plans, specifications, and drawings for a motel,
pantry, storage facilities, camper store, & three-bedroom residence,
duplex, and employee dormitories. ’I‘he giruetures confained numerous
hathroom facilities (Stip. 11).

26. Section 06100 of NPS's plans covered “Rough Carpentry,” with
Part 2-2 pertaining to “Plywood and Underlayment.” Part 2-2A
covered “Floor Sheathing.” Two types of floor sheathing were
speeified: (1) “Subfloer,” deseribed as ¥s-inch APA rated sheathing;
and (2) “UInderlayment,” described as Ya-inch particie board. Particle
board i§ a manufactured wood product made from a mixbure of wood
chips, sawdust, and an adhesive bonding agent, formed into sheets,
The particle board specified in section 0610 will absorb moisture and
expand (Stip. 18}, Part 310 of section 08100, “Underiayment,” stated

E Hor comvenionme, we senerally will vee the hroader designation "NPE” oven when reforeing to s “DIEC" offcas.
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“Install underlayment just prior to laying finish floor and protect
against darmage uniil finish floor is installed” {AF 58). “Finish floor”
includes ceramie tile flooring (Stip. 14).

27. NP8’ plans reguired tile floors in all bathaooms (Stip. 13}, Section
09300 covered “Ceramic Tile,” with Part 3 periaining {0 “Execution.”
Subpart 3-1, “Inspection,” provided: “Determine that surfaces to which
tile ig to be instalied are even, smooth, free from defecis affecting
proper application, and clean and dry. Correct defective surfaces or
notify the Owner” (AF 68),

28. Subpart 3-2 of section 02306, “Placement Methads,” stated:
“Install tile in aceordance with [Tile Council of America {FCAJ
Handbook for Ceramic Tile Installation, Method ¥142 for floors ¥ # #
Failow adhesive and grout manufacturer’s recommendation.” &,

29. The 1986 TCA Handbook has been provided by the parties,
apparently as that used by NPCI and iis contractor, Croom
Construction Co. {Craom) {(below). Part 9.184/T4, “Floors, Interior,” of
the Handbook states that: “AH specifications for ceramic tile .
installations must conform to local building codes, ordinances, trade
practices and elimatic conditions” (AF €3). The Appeal File also
containg portions of the 1988 TCA Handbook, an attachment to NPCI'g
eveniual confract with Desert States Construction, Ine. (Desert States)
(see below and AF 48), which includes the same provision concerning
the need to conform to trade practices (AF 66).°

30. The TCA Handbook desceribes Method 142 for tile fiooring
instaliation as “orgapic adhesgive on wood, ceramic mosaic or quarrty
tile” (AF 64 at 11). One of the Handbook’s stated “Requirements” for
Method F142 is “double wood floor.” The accompanying photograph
depicts double wood flooring, not particle board undeslayment, uader
the adhesive and ceramic tile (AF 83). The subfloor is {0 be “54”
plywood or 1” nominal boards” (AF 63 at 17). Under “Comments on
tlse” for Method 142, the Handbook liste: “Residential, low cost,
bathroom, fover.” Id. The “Floors, Interior,” “Wood Subfloor,” and
“Organic Adhesive” section of the Handbook notes under
“Recommended Uses” for Method F142: ‘[Olver wood floors exposed to
residential traffic only, For heavier service select Methods F141, 1143
or F144” (AF 63 at 173, It warns snder “Limitations™ “[M]ot
recominended in wet areas.” Id. The Handbook's “Recommended
Performance-Level Rating” defines residential {oilets and bathrooms as
“Residential,” commmercial ones as “Light or Moderate,” and
institutional ones as “Moderate or Heavy” (AF 84 at 10, The
Handbook deseribes teilet rooms as having “Idlry or Emited water
exposire.” It defines “wet areas” in residential and light construetion
as “tub enclosures and showers” (AF 64 at 9). Method ¥142 is the only
methed the Handbook mentions in connection with bathrooms (AF 64
at 113

31. The Government deseribes the bathrooms at issue as
“residential.” Appellant identifies them as part of motels and

Finless otherwise indivated, ur referances o the TCA Handbook are to the 1986 version.
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dormitories and, thus, “Light commercial” facilities, purportedly
requiring the use of Methods 143 or 1144 (water resistant
installations), such that NPS’ specification of Method 1142 allegedly
was defective (see, e.g., Appellant’s June 7, 1993, Reply Brief af 12 and
note 3). In view of our resolution of this appeal, we make no finding

as to the proper categorization of the bathreom facilities or as o the
appropriateness of Method F142,

V. NPCl's Contraci Wz'tk Croom

32, On Becember 18, 1987, NPCI executed a construction contract
with Croom to perform work specified in the NP8 plans for building
replacements at Big Bend. The contract, in part an American Ingtitute
of Architects form, named NPCI as the “Owner” and Croom as the
“Contractor.” The invitation for bids, Project Manual, and NPS
drawings were part of the contract. NPS was not a party to it (AF 59;
Stip. 17; see also AF 12H; AF 233

33. Contract section 1.2.3 stuted that the intent of the contract
documents wag to inclade all ifems necessary for the proper execution
and compietion of the work; that the decuments were complemeniary
and that what was reguired by one was to be as binding as if required
by all; and that performance by the contractor was to be required only
to the extent consistent with the contract documents and “reasonably
inferable from them as being necessary to produce the intended
resulis” (A¥F 23).

34. Section 3.2.1 required bidders carefully to examine the contract
documents and “at onee reporl o the Architect errors, inconsistencies
or ambiguities discovered.” Under section 3.2.2, requests for
clarification or interpretation were o be made in writing prior to
bidding. Per Section 3.2.3, any interpretations of, or corrections or
changes 1o, the contract would be made in writing and, if not, could
not be relied upon (AF 233

485, Section 4.3.7 required thai, if the contractor claimed a price
increase, it was to provide writben notice prior to proceeding with the
work in question (AF 23, Attach. 1).

386, Bections 4.4 and 4.5 called for the arbifration of unreselved
disputes (AF 23, Attach. 6}

VI. Underlayment and Other Disputes with Croom

37. By letter dated February 5, 1888, Croom notified NPCI that, in
its view, NP8’ plans did not require wood base or vinyl base in certain
buildings, underlayment on wood floors, or building paper. It also
questioned deor frame size. It did not inquire about underlayment
under tife hathroeom flooring. NPCI asked NFPS fo recommend a
response (AF 12F, 60).

38. On February 18, 1988, NP8 responded to NPCI. Regarding the
underiayment query, NPS siated: -
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Z. Underlayment ig specified at Section 08100 parapraph 3-10 o be ingtalled “jusi
prior to laying finish Soor” This requirement indicotes that the location of underlayment
is to be af ol finish flooring. Paragraphs 3-104 and B indiecate joints and nailing to
wood floors; therefore, the infent is not to place underlzyment over concrefe floors, This
specification is slear and directs the contractor where to place underlayment, Therefore,
we interpret the onlract doswments to require the contractor o furnish and instali
enderlavinent. Tn addition, it iy commeon industry practice fo plieoe underlayment over
plywood sheathing used for subflvors. [Ttalicé added.]

(AF 100,

39. On February 26, 1988, NPCI transmitted its position on the base,
building paper and underlayment issues to Croom, wsing virtually the
same wording NPS had used (AF 12R).

40, Croom replied to NPCI on March 2, 1988, that i did not believe
the contract documents required it to install “the base and
underlayment™ and requested arbitration (AF 12D),

41, On March 15, 19888, Croom wrote to NPCE that it was proceeding
o install one-half-inch particle board underlayment in certain
budldings, a dormitory and duplex, under protest. On March 23, 1988,
Croom retterated to NPCI that it was seeking arbitration on the base
and underlayment issues; that if had srdered underlayment and that
1t would install underiayment and base under protesi {AF 12A). Croem
enclosed a letter dated March 21, 1988, from Mrx. Robert Fishkin, of
Fishkin Engineering (Fishkin), a consuliing engineering company,
eonitaining his comments “regarding the usage of any particle board
undericyment in conjunction with the finish floor covering (AF 12B
(italics added}). He noted that the eontract’s product list did not
mention underlayment board and stated that:

9 * * * The single sentence “Tnstail underlayment just prior to laying finish foor”

W ¥ ¥ would fend to suggest that this material should alzo be under all finish flooring
such as carpeting, resilient flooring, ceramic tile and exposed concrete.

It is my opinion that the usage of a wood-proeduct underiayment hae not been
adequately defined nor loested on the contraet decuments and hance should only be
provided if paid for as an exira fo the contract, {Halics in original ]

(AF 128)

42, On March 29, 1988, NPCI notified NPS of Croom’s request for
arbitration, included the correspondence from Croom and its
consuitant, and requested a position statement (AF 12). NPS replied by
letter dated April 6, 1988, that its February 18 letter contained its
position. Regarding underlayment, it added:

I the coniractor had made z careful take<off for his bid ™ * * he would have, or should
have, encountered the vnderlayment specification. Any experiencad contractor hnows
where particleboard wnderloyment is wsed, This is aot an vnusual er ohscare use of
materials and while the material could have been noted, seheduled, and aven detailed
on the drawings, all of this would not have added much, if any, to the contractor’s
understanding of what i required oy where underlayiment is used.

On the negative aide, we have to admit to a shetchy indication of locafions for both
base and underiayment. Alzo, In reviewing [Fishkin's letder fo Croom], the only relevant
cornment was {that referring to the contract’s List of Produets]. Checking out this hist
of products, we find that the underiayment is missing, Usually we do not provide a list
of products but for this project one was included. Unfortunately, there is no disclaimer
that the Hst may not be complete, So presented it can be arpued that the list was
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intended to be exhaustive and the contractor relied upor the Het to bid all impéz‘t&ﬁt
itemy. The counter argument is that other items are not included in the list that are
being provided by the contzactor without an extra claim. [Ialies added.)

(AF 13).

43. Croom identified the partu:le board underiayment igsue as a
“disagreement concerning * * ¥ particle board wnderlavimnent af any
foeation” (italies added)” in the Project and persisted in its pursuit of
arbitration (AF 28 at May 23, 1988, Croom Letter to NPCI (ftalics
added)).

44. In the meantime, construction proceeded. NPS mspected the
Project om April 18 and 20, May 18-20, June 22, and October 17-18,
1988 (Stips. 18, 21}

45. In June 1988, Croom began ceramic tile installation at the
Project {Stip. 22). The NP8 ingpector’s June 29, 1988, report of hig
June 22 trip to the Project states that, ameng other things, the
contracior was installing ceramic tile. There is no indication of whether
the tile was wall or floor tile and no mention of particle board
underlayment (AF 16). Tile instailation was completed before a July
28, 1988, NPS inspection (Stip. 22).

48, In September 1988, for the arbitration proceeding, NPCI
presented a position statement on underiayment essentially as
presented in NPS February 18, 1088, lotter {o # and in its February
26, 1988, leiter to Croom, with the addition that the underlayment
would provide a smooth surface for earpeting (AF 23).

47. By decision dated Qctober 18, 1888, an arbitrator, without
discussion, denied Croom’s monetary and delay claims for furnishing
and installing underlayment (AF 24).

48. By October 17, 1988, ceramie tile installation had been
completed, but there were grouting and other problems. NPCI
contended that the problems possibly were caused by improper
instaliation or grouting materials. Mr, William R. Albert, Croom’s
representative, countered that “ceramic tile should not be installed on
pariicle board” (AF 25 (italics added)).

49. On October 18, 1988, NPCI advised Mr. Albert to regrout and
patch loose tile. He then communicated with the tile supplier, T2al-Tile
Corp. (Dal.Tile}. It reporied that there was “NO accepiable application
of tile on a partiele bowurd surfuce” (AF 25 (italics added)). Dal-Tile’s
letter o Mr. Albert daied October 18, 1988, refers o the TCA
Handbook and notes that Method F142 shows tile adhered to plywood
floor and is. marked as a “questionable ins{allation”* that plywood is
the only recommended wood surface; and that “Partical [sic] or chip
pressed board is not o be used, No manufacture [sic] will stand behind

“The pages from the 'CA Handbeok sppended fo Pal Tie's letter portaining to Methods §24% and ¥142 are

stomped “Guestioned Installstions Bonding to Weod,” The soarce of the markings is niot clear. The same markings
du not appesr in the seloctions from the TCA Handbooks contained slzewhere in the Appeal File.
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the use of pargical [sici or similar chip pressed bogrd wood instaliation
when adhering tile to them, Id, (italics added),

50, On October 17--19, 1088, NPS inspected the Project, stating that
the grout used in the tile was softer than normal and that
specifieations had called for a Latex additive. Several floor tile areas
had grout eracking and chipping. The joints had to be cleaned and
regrouted with the Latex. There was no mention of particle board
underlayment (AF 28).-

51. On November 5, 1988, NPCI summarized its position to Croom
concerning the quality of bathroom tile instaellation, particularly grout
workmanship. On Acguast 15, 1888, in iis first inspection following
completion of tile installation, covering motels and a residence, it bad
noted soft grouting on floors and walls with voids between tiles where
grout had been applied improperly. The October 19 and 20, 1988,
ingpections noted the same conditions in dormitory tile work. NPCI
asked Croom to repair and regrout where necessary (AF 263,

582. Croom performed tile repair work in bathrooms and elsewhere.
On December 18, 1888, NPCI reported fo Croom that there were
continuing pmbiems W1th tile work, including “at soap dishes, foilet
paper holders, along ceilings, at ﬂcors, bhehind doors ete.” NPCY stated
that the only werk that had not cracked so far was the corrective work
dome to the bathroom floors (AF 31).

53, On January 13, 1980, NPC1 sought quidated damages against
Croom in the amount of $36,000 due to Croom’s failure timely to
compiete the Project (AF 611

B4. Croom contended that the delay was due to tile instaliation
problems caused by particle board anderlayvment and requested
arbitration {AF 32, 83; Siip. 29).

558, NPCI consulted Mr. Mike Simpson of Laticrele Corp. He
inspected {ile installation on March 7, 1989, concluding that there were
problems in both wall and floor aveas “because siondard industry
installation procedures were not followed.” {Italics added.) He
attributed the floor tile problems to improper particie board subsirate,
stating that: “Industry standards specifically state that all wood floor
instaliations be on exterior, or marine grade plywood. Industry
standards also state that wood shall not be used as a substrate for
ceramic tile in any areas exposed to water or high humidity” (AT 62
(italics added)). '

656. Croomy's Mr., Albert wrote to NPCI on Mareh 27, 1889, contending
that the tile problems contributed to the Project completion delay; tile
had been installed per specifications; cracking was to be expected; and
“no matter how we corrected the floor tile, particle board subfloor is not
an accepteble substrate underlayment for ceramic tile-per my personel
experience, especialty of o bathroom condition.” (Ttalics added.)

Mr. Albert asserted that he had infermed NPCTs represeniative,
Mr. Milburn, that Ioose tile likely had occurred due fo the sxpunsion
of wet particle board; Mr. Milburn had ecnsulted with NPS; NPS had
stated that the application was correct; and Mr. Milburn had
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instructed Croom to re-grout and repair. Mr. Albert stated that this
had resulied in hiz consultation with, and October 18, 1988, letter
from, Dal-Tile; Mr. Milburn had refused to accept this explanation; and
it had taken 2 months for NPCI to consult Laticrete to resolve the
problem (AF 32}

57, In the liguidated damages arbitration proceeding, NPCI and
Croom did not seek damages for repairing tile and underlayment. On
March 27, 1989, Croom submitted a separate $10,248 clsim for
regrouting and tile repair (AF 48; Stips. 31, 38).

58, On June 1, 1983, NPCI sought NPS’ review of Creom’s contention
that its tile problems were caused by defective specifications (AF 34,
On June 27, 1989, NPS responded to NPCI that tile ingtallation bad
heen substandard: “The tile job as a whele is suspect; the
migalignment of tiles, nonconformance with specifications in regards to
grouting material, poor grouting in general, and the inappropriate
submission of wall tile for use on floors ¥ * * (AF 35). NP8 opined that
the subficor was not the cause of adhesion problems and added:

Section 09300 Part 3-1 of the eontract docurments * * * roguire(s] that the surfaces to
receive tile be tnspected by the confractor and found “free from defects affecting proper
application.” ¥f a problem was identified, the owner should have been notified.

Proceeding with the tile work implied aceeptance by the contracior of the sub-floor
surface and its suitability for receiving the tile.

The specifications called for the Hile fo be installed in accordance to the [TCA] method
F142 and to follow the adhesive and groat manufaciurers’ recorurmendations. The
instailer should have been well aware of standard installation methods and materials.
Had the substrait [sic] heen unsuitable, contract decuments speciy the contractor either
rectily the situstion or bring it to the attention of the owner. To cur knowledge, neither
of these were done.

Id. NP8 added that, based upon Mr. Albert’s March 27, 1989, letter,
" Croom knew that tile should not be installed on particle board
substrate buf proceeded o do s0 anyway, precluding the ewner from
making an informed deecision. Id.

59. On November 20, 1989, an arbitrator awarded NPCI $10,600 in
Hauidated damages for Croom’s delay (A¥F 36; Stip. 37).

60, On January 23, 1980, Creom submitted a revised claim against
NPCI, including $24,412.60 for delay® and reasserted its $10,248 elaim
for tile regrouting costs (AF 89; Stip. 38),

61. By settlement agreement dated July 26, 1990, NP1 agreed 1o
pay Croom 38,000 for the tile problem (AF 47B; Stip. 39).

VII NPCPs Contract with Deserf Sketes

62. On March 24, 1990, NPCI contracted with Desert States for
removal and reinstallation of ceramic tile and underiayment. NPCI
paid Desert States $28,271.48 from its own funds and $8,251.72 from
the Special Account (AF 48; Stips, 41-43).

SThe project was delayed by a grentes pericd of time than that far which the artditrator had held Croom responsible.
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VI, NPCPs Claim Against NPS

63. On March 14, 199} NPCI's attorneys wrote to NPS’s Director in
pari as follows:

This Felter represents a claim by [NPCI] against [INPS] for expenses incurred by NPCI
due to material defecty in architectural plans supplied by NPS for ceriain improvements

at IBig Bend), and should be considered a formal submission in accordance with [the
CBAL if it in deemed that such Acf iz appliesble to the instant claim.

(AF 48). The claim, under $50,000, included the $8,000 NPCI had paid
to settle Croom’s claims, and the $28,271.48 it had paid to Desert
States. NPCE also sought NPS' acknowledgment that #t had properly
charged the Special Account for the additional $8,251.72 and stated
that “Iblecause of the setélement with the NP8 on prior litigatien,
NPCI was placed in the unuasual positien of having the DSC act as its
architect.” Id.

4. NPS’ Director responded on Decemnber 10, 1991, that NPS did net
believe the claim to be “legally cognizable, at least in its present form”
but that, if it wers, it would be denied, He noted that NPCT had
retained responsibility for day-to-day en-site project inspection; had
negotiated the $8,000 sottlement with Croom: and had entered into the
Desert States eontract on ite own. However, NP8 would aliow the
$8,251.72 charged to the Special Account, if NPCI withdrew its claim
(AF 51}

65. Although the parties have not established the NPS’ Director's
status, we conclude that he had full contracting officer authority
because a prior Director signed the 1961 concession contract on behalf
of NPS and an Assistant Director signed the 1982 concegsion centract
{AF 55, 53). The Director’s letier did not purport tv be a contracting
officer’s final CDA decision and did not mention appeal rights (AF 51).

66. On February 11, 1992, NPCI responded that it had a proper
claim ander #ts 1961 and 1982 concession eontracts and under its .
September 21, 1982, settlement agreement with NPS. It deemed the
Drireetor's letter to be a final CDA deeision, reserved appeal rights, but
sought firat to setfie (AF 52). Settiement efforts failed and this appeal
ensued.

DHSCUSSION

17 In response to the Board’s exder to show cause, the Government
now alleges that we do not pessess jurisdiction to entertain this appeal
because appellant’s ¢laim does not arise from a procurement contract
to which the United States is a party; rather it derives from NPCFs
separate contracts with Creom and Desert Stutes.

Principally, appellant nrges that its claim originates with its 1982
concession contract, a CDA contract which the contemperaneous
settlement agreement modified. NPS was obligated to provide
drawings, plans, and specifications under that amended contract; NPCI
was required to perform the wark and its separate coniracts with
sthers to accomplish it were akin {0 subcontracting arrangements;
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NPS materials were defective; and NPCI is entitled to recover its costs
incurred dus to the defects.

Alternatively, appellant asserts that the Beoard’s Charter grants us
jurisdiction over claims related to a contract with an Interior
Department agency, notwithstanding the CDA.

As noted, the Interior Board has held that concession contracts are
subject to the CDA. R&R, supra. Although the parties have not
mentioned it, subsequent to BR&E, and to the dates of the concession
contracts and settlement agreement here, the Inierior Department
published a regulation that concesgion eontracts “aze not federal
procurement contracts * * * within the meaning of statulory or
regulatory requirements applicable to federal procurement actions.”

36 CFR 51.1 {1993). .

Also, the United States Court of Federal Claims, in denying an
injunction request by an unsucesssful applieant for a concession
contract, and in considering the Competition in Contracting Act
{CICA), 41 U.B.C. §251 ef seq., determined thai the concessioner
selection process was not subject to the Federal Acquisition Regulation.
YRT Services Corp, v, United States, 28 Fed, ClL 366, 392, 393 (1993),

We do not address any import of Interior’s 1992 regulation as if post-
dated appellant’s contracts. As to YRT Services, in a footnote (n. 28},
the court referred to R&R's conclusion that concession contracts are
procurement contracts subject to the CDA and mentioned and noted
that R&R had been decided prior to a Compiroller General's decision,
Stephen Sloan Marine Corp., Dec. Comp, Gen. B-234219 (May 9,
1989}, 891 CPD § 435, which, in turn, had stated in a footnote (n, 13,
that CICA did not apply to the procurement there-—a transporiation
concession contract under which the Government received a franchise
fee and did not pay for the services. The court alse cited Crystal
Cruises, Inc., Dec. Comp. Gen. B~238347 .2 {June 14, 1980), 90--1 CPI}
4560, in which the Compiroller General had affirmed ifs prior decision
that a permit fo a cruise line granting a right of access to Governmens
property in exchange for a franchise fee was not subject to CICA,

Although we are not bound by Court of Federal Claimg’ decisions,
Americon Transport Line, Lid,, ASBCA No. 44510, 93-3 BCA 9 26,156;
Clement-Miarri Cos., ASBCA No. 38170, 93-2 BCA 925,567, we will
address YRT because NPS initially questioned the board’s jurisdiction
gver concession confract disputes.

YET, and the Comptroiler General cases upon which it relied,
involved CICA, and net CDA, analysis. Even so, we note that the court
in YRT did not cite Alpine Camping Services, Dee, Comp. Gen, B~
2386252 (June 22, 19980), 90--1 CPD Y 580. There, the Compiroller
General held that CICA was applicable to the concessioner special use
permits in question. They required the coneessioner, at its expense, to
recondition and maintain recreation facilities and to perform tasks to
protect the land, maintain campsites and preserve struciures in
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aeccordance with Government specifications and requirements. The
Comptroller General stressed that the tasks were intended to benefit
the Government and distinguished Crystal Cruises.

Similarly, in Yosemite Park & Curry Co. v. Unifted States, 217 Ct, Cl.
360 {1978), acknowledged in YET the Interior Department had entered
into a concession centract under which the plaintiff established
lodging, food, beverage, and transportation services at Yosemite
Naticnal Park. The Government argued that addenda to transportation
portions of the agreement were not in accord with proenrement
regulations. The plaintif asserted that the contracts were awarded
under the Secretary’s hroad concession authority and not subject 1o
general procurement law. The Government feelf urged thai
procurement regulations and statutory requirements were applicable to
concession contracts “if they, in effect, serve to purchase goods or
services,” 217 Ct, Cl. at 367.

Although it ultimately found for the plaintiff on guantum meruit
grounds, the Court of Clahas stated in Yosemife that it agreed with the
Government “that the admittedly broad concesgion granting authority
of the [Becretary] did not relieve the NPS of the duty of complying with
generally applicable procurement statufes and implementing '
regulations * * *.” 217 Ct. Cl. at 370.

The CDA applies to claims “relating to a contract” by a "contractor”
against the Government. See 41 U.S.C. §§605(a), 608(a)1). The Act
defines “contractor”™ as “a party 1o & Governmens contract other than
the Government.” 41 U.8.C. §601{4). The “coniract” is regiricted to
specified types of Government procurement contracts:

(ay®® &

Unless stherwise specifically provided herein, this chapter applies fo any express or
mnplied contract * * ¥ entered into by an executive aganey for—

{1} the precurement of property, other than real preperty in being;

(2} the procurement of services;

{8) the procurement of construction, sleration, repair or maintenance of real property;
m‘?

{4} the disposal of personal property.

41 U.5.C. §602(a).

1t is apparent from NPCY's contractual responsibilities and from the
infroductory language of ifs concession contracts, which acknowledges
that it is performing services for the benefii of the Government and the
public {and, in the 1882 contract NPCI is not required to pay a
franchise fee}, that NPS has procured from NPCI services, and
constraction, alteration, repair, and maintenanece of real property,
within the ambit of the CDA,

Further, we conear, as follows, with NPCOTs contention that the 1982
settlement agreeraeni modified the 1282 concession contract to make
NPS responsible for providing the contract plans, drawings, and
specifications and, therefore, our CDA jurisdiction arises from that
contract, Accordingly, we do not reach the variants on'that theme
raised by appellant or any applicability of olir Charter jurisdiction,
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This appeal involves only that pertion of the partied’ September 17,
1982, gettiement agreement pertaining to the resolution of appellant’s
claim for costs for architectural plans and related studies. That claim
was nof in litigation before any fribumal at the time of settlement® It
had been asserted under the 1961 concession contract, but its
settlement converted appellant's obligation—+o provide plans,
drawings, and specifications for Big Bend under the successor 1982
conizact—io that of NPS. '

Under certain circumstances, as are present in this appeal, a8 written
agreement settling a claim pertaining to contract performance can
serve to modify & contraet even if it 18 not expressed as, oz in the form
of, a formal contract modification and even if the modified contract
does not contain language reflecting the settlement agreement. Federa!
Eleciric Corp., ASBCA No. 24002, 82-2 BCA 415,862 at 78,656, affd,
CAPFC No. 83-871, July 19, 1983 (unpub.), 2 FPD 94,

As the Armed Services Board of Contract Appeals (ASBCA) stated in
Foderal Electrie:

{The Settiement Agreement; must be considered as a part of the contractual
undersfandings and apgreements the parfies are bound by, It rust be constried and
interpreted in consensnee with its own terms, and in proper relationship with all other
terms and proviaions of the contract between the parties =0 as to give the parties the
benefit of their bargain as it fity the facts, [Citation omitted. ]

822 BCA at 78,6577 _

The fact thas the 1982 concession contract, largely standard
boilerplate, does not mention the settlement agreement execated a few
days earlier 18 not dispositive. As appeliant has urged, discassing the
parol evidence rule and its exceptions, the concession centract was not
the integrated exprossion of the parties’ entire agreement. As we said
in Bushy School Boord of the Northern Cheyenne Tribe, IBCA-3007,
94-1 BCA § 26,327 at 130,968:

[Tihe [parol evidence] rule operates generally to disallow price or contemporanecus
axtringie avidence, oral or written, when the parties have redused their sgreement fo a
final, integrated {complete) writing and the evidence offered would contradict sr vary the
unambiguous terms of the wriling. ¥% %

8L Montgumersy Rogs Fisher, Fio,, VABCA No. 3696, 54-1 BCA {26,527 &t 132,043 (Ay oral agreement bo wettie
Eibigndion within the jurisdiction of a bosrd is ned & contract medificetion within the meaning of Government
promarement regulufions requiring & spectfiod fortost, See alvo Discusson infrak

* Federel Blecirie, affizmad by the Federal Girowit, wae desided after SO Corp, v. TL5., 585 F.2d 535, 598 (G, OL
1978), in which the Court of Cleima Qid oot spbeld & porported orul aettlement, deciding that the anderlying contract
wan gubject to procarement regulations requiring the bilatera! execution of & Standurd Forme (5F) 80 in crder to effect
& eotstract wodification. Secord M. Spae Contrecturs, Ine. v, LS., 835 F.24 865, 388 (Fed. Cir. 3087) Hore, NPS has
not suggested that the 87 80 repulations apply to the 19582 convegslon contract and the contrack 3 Fid nob apeeify
eny format for s controct modifieatizg, The contract provided ondy that it evold not be amended “except whan agreed
o in writing by the Secretary and the Concessioner™ (FF 15). The term “Becrotary” incladed Iis or her authorired
representative (FF LT3 The settiement sgrecmant wag written, bilaterad, and exeruted by senior, authorized,
reprogentatives of the parties. Sez alpe Folk Construction Co., ENG BUA Nos, 5893, et of., 833 BOA 126,084 at
129,730 {eomtemnporansously execubed decuments tonzbived & yepeicing, cdose-out, agrsewent Jaspite Tack of an
exncuted ST 30Y; Pan Americon Opileal Co., ASBCA Nos. 17388, of of., T4-1 BOA 120,586 of 50,088 (rogardiess of
clanuss i conoession condract Tequiring modifeations £o be in formal wreittben amendmant frmat, the ASBCA found
the contract modified by infermal agreement), accord Compuiar Villey Internaty, Lid, ASBCA Now, 39688, of o, P4
1BCA F26,628 (applying District of Columbia law t¢ the agme effert)



108 DECISIGNS OF THE DEPARTMENT OF THE INTERIOR {301 LI

Despite the parel evidence ruls * % %, sxirinsic evidenes is admizsible to establish {hat
& writing is, or is noi, a completely integrated agreement. [Citation omitted.}

See also Sylvania Electric Products, Ine, v. United States, 458 F.2d 994,
1068 (Ct. CL 1972): “[Alny relevant evidence' is admissible on whether
the parties intended their written agreement to be a complete and
excliusive statement of all the terms of their agreemaent.” (Citations
omitted.) '

We are not constrained by any parol evidence strictures applicable
o alleged oral modifications to writien agreements, The settiement
agreement was in writing; NPS again acknowledged in writing—post-
settlernent agreement and post—-1982 concession contract—-that it was
oblgated to provide the plans, specifieations and drawings for Big
Bend (FF 21), and it preceeded £o do so,

Appellant is correct that, under gppropriate circumstances, when the
parties so intend, and the same iransaction is involved, separate
writien instrumenis can be read together to form one coentractual
agreement, even if there is no formal incorporation of one into the
ether and no merger clause. See Helvering v. Le Gierse, 312 11.8. 531,
540 (1941, Sierra Diesel Injection Service, Inc. v. Burroughs Corp., 830
F.2d 108, 112 (9th Cir. 1989); Leach v. Crucible Center Co., 388 F.2d
176 (1st Cir. 1968); Comsat General Corp., DOT CAB No. 1226, 83-2
BCA 418,870 at 83,960 (although the board found no combined
agreement under the facts);, Restatemnent (Second) Contracts §202(2)
(1981),

Here, the substantial evidence of record is that the parties intended
that the 1982 cancession coniract be read in conjunction with the
seftlement agreement, which they executed contemporanecusly.® Thus,
the 1982 concession coniract, as amended by the settlement agreement,
forms the basig for our CDA jurisdiction over this appeal ®

12] The Government also appears to suggest that we do not have
jurisdiction over this appeal because, in ite view, NPCI is secking
consequential damages. The question of whether alleged damages are
consequential does net have jurisdictional impeort; it pertains to 2
{ribunal’s ability t¢ award particular relief and, thus, to a parly's
statement of a claim for which relief can be granted. See Northern
Helex Co, v. United Stales, 524 F.24 T07, 720-21 (Ct. CL 1975), cert.
denied, 429 .8, 866 (1976) (collecting pre-CDA eases); Prudential
Insurance Co. of Americe v. [nited Siales, 801 F.2d 1295 (Fed. Cir.
1988), cert. denied, 479 U.8. 1086 (1987); Land Movers, Inc., ENG BCA
No. 5656, 911 BCA 123,317 at 116,831; and CCM Corp. v. United

B Sez afve 1D Management Corp., DOT BCA No, 16862, 96-3 BCA $23,099 ot 115,985 5,10, where the Depariment -
of $ranupestation Board of Contrect Appeats conuidered the settiement of a daim sriglng out of o procurement comtract
tn be g modifention to the contrack, svny which a board has DA juriadickion, AL eat in the lnstant sae, We cofoay
bacsuze wa have feand that the hilateral weltton setilement sgrecment svidencod the parties® intent Lo modify the
i provisions of the 1987 conctssion contract.

EWe note that, although the NFB Divveter’s decisior denying appellant's cladm was not denominated o OFA, Spal
decigien and did Rt cite CDA appeal rights (FF 84}, i6 was, in «ffect, o contzacting officer’s final declsion oo appellant’s
cludm, which hed heen submitted on o matter in dispule, Notice of ODA. appeal rights is for the contractor™ benefit,
Thee comtracting offfcer’s falire to mestien them doen net deprive the contrretor o i ability to appead. Jedor
Construction, ASBOA No. 42178, 94.2 BCA § 25848,
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States, 156 Cl, Ct. 670, 871-72 (1988} (collecting pre-and posi-CDA
cages). '

Because of our determination denying liability, we do not decide
whether appellant’s claimed damages are consequential; nor do we
address appellant’s assertion that the Government waived the issue by
failing fe raise if in its answer to the complaint.

{81 Turning to the merits, it is established that the Government
impliedly warrants the correctness and adeguacy for the job of its
design specifications. When a contractor proves that defective design
specifications have caused it extra costs, it is entitled to recover.
United States v. Spearin,'248 U.8. 132, 13637 (1918). The provision
of defective specifications may be considered a constructive coniract
change under coniracts which confain, or are deemed io contain, a
Changes clause, or it may be a viewed as a breach of contract.
Hardrives, Inc., IBCA-2319, ef ol., 841 BCA %26,267 at 130,676,
130,678, :

To recover on a defective specifications claim, a contractor has the
initial buzden fo prove that it substantially complied with the
specifications, and properly used and installed requisite materials, but
that an ungatisfactory product or performance resulted. If the
eontractor carries its burden, the burden then shifts {o the Government
1o prove that defective materials, workmanship, or other cause
produced the unacceptabie cutcome. Ball, Ball, & Brosamer, $BCA-
2103-N, 931 BCA § 25,287 at 125,982.

As a threshold matter, NPCT has failed to meet its burden to prove
that Croom complied with NBES bathreom flooring specifications, NPCE
(now advocating Croom’s position) claims that the specifications
required particle board underlayment for all flooring, including tile
flooring in bathrooms. NPS asgerts that they ealled for particle board
underlayment in general buf, concerning ceramic {ile insfallation in
bhathroom flooring, they specifically directed the coniractor to follow
Method F142, which required double wood flooring,

A confract is ambigucus if it is reasonably susceptible of more than
one interpretation. Hardrives, supra, 941 BCA 4 26,267 at 130,687
NPCPs (Croomy's) interpretation of the specifications was not
reasonable, particularty when frade practice is taken into account.

Part 3-10 of specifications section 06100, “Underlayment,” stated
“{ilnstall underlayment just prior to laying finish floor” (FF 26). The
parties have stipulated that “{flinish floor” includes coramic tile
flooring, which was required in all of the bathrooms (FF 26, 27).
However, under section 09300, Subpart 3-2, the contractor was to
install the tile in accordance with the TCA Handbook, Methed F142 for
floors, and to follow adhesive and grout manufacturer’s
recommendations (FF 28). The Handbook also stated, and depicted,
that Method F142 required double wood flooring, not particle board
undertayment, under the ceramic tils. Further, the Handbook alerted
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that specifications for ceramic tile floor installations were to conform
o {rade practices (FF 29, 39). Finally, Croom’s contract siressed that
all provisions were to be read m harmeony, {0 achieve the intended
resulis (FF 33), .

Trade practice can be an aid in contract interpretation. Riley Stoker
Corp., ASBCA No, 37019, 92-3 BCA 125,148 at 125,328, Restatement
(Second) Contrects § 222. *{Eividence of trade usage and custom may
always explain or define, as distinguished from vary or contradict,
eontract language (italics in original).” W. G. Cornell Co. v. United
Siates, 376 F.24 299, 311 (Ct. CL. 1967} “1A] contractor is charped with
knowledge of trade practices which have & ‘regularity of observance’ in
the trade.” Northwest Marine, Inc., ASBCA Ne. 43502, 941 BCA
726,521 at 131,599 (citation omitted).

Croom’s representative, Mr. Albert, acknowledged thai he knew,
based upon his own experience in the trade, that particle board was
not a suitable underlayment for ceramie tile, particularly in bathroom
facilities (FF 48, 56). The record is devoid of any supporting material.
declaration, affidavit, or ofher documentstion or corroboration—for
Mr. Albert’s hearsay statement that NPCI fold hint that NPS had told
it that the use of particle board under ceramie iile in bathroems was
correct, (See FF 56.) NPCI asserts that NPS inspectors observed the
installation of particle board underlayment in bathroom facilities and
made no ohjection. However, by agreement, the inspectory inspecied
enly periodically, on a limited basis (FF 23), and we find ne clear
evidence in the record {hat they ohserved the installation of particle
board underlayment in bathrooms (See FF 45). are not authorized, on
their own, to change contract requirements. See, e.g., Hardrives, 841
BCA at 130,688, :

In any case, whether we consider the alleged oral advice from NPS
concerning particle board underlaymeni or the purported actions of its
inspectors, Croom’s contract with NPOI provided that any
interprefations, corrections, or changes {o it that were not in writing
could not be relied upon (FF 34).

Dal-Tile Corp.. the tile manufacturer, reported that there was no
acceptable application of tile on a particle board surface; that Method
F142, as depicted in the TCA Handbook, shows tile adhered to plywood
floor; that plywood is the only recommended wood surface; and that no
manufacturer would support the use of particle board for tile adhesion
(FF 49), NPCFs consultant, Mr, Simpson, from Laticrete Corp.,
concluded that there were problems in tile fioor installations, and in
wall tile installations, because standard indusiry installation
procedures had not been followed (FF 55).

The specifications required the contractor te determine that surfaces
to which tile was to be installed were free from defects affecting proper
application. The contractor was fo correct defective surfaces or o notify
the owner {FF 27}, Farther, Croom’s contract with NPCI required :
bidders carefully to examine the contract documents and prompily to
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report errors, inconsisfencies, or ambiguities. Requests for clarification
or interpretation were {o be made in writing prior to bidding (FF 34).

In fact, despite the established trade practice that particle board
underlayment was not proper for ceramic tile bathroom flooring, we
have found no evidence in the record that, prior to bathroom file
installation and the onset of problems, Croom ever questioned NPCI
specifically about the use of particle board underiayment in the
bathroom fucilities or that NPCI questioned NPS about it. It was
Croom’s general eontention that the specifications did not require
particle beard underlayvment at any location on the Project which was
arhitrated, and io which NPS and NPCI were responding in the
correspondence contained in the record.

For example, in connection with supporting Croom’s arbitration
position concerning the particle board underiayment specification, its
congultant, Fishkin, stated: “The single sentence Tastall underlayment
just prior to laving finisk floor’ ¥ * ¥ would tend to suggest that this
material should also be ander all finish flooring such as carpeting,
resilient flooring, ceramic tile and exposed concrete” (FF 41 (italics in
original)), Croom gave NPCI a copy of Fishkin’s letier, and NPCI
pasged it on to NPS, but the focus was upon whether particle board
underlayment was required at all, and whether Croom should be paid
gxtra for providing it, not upon whether underlayment should be
installed under ceramic tile bathroom flooring. ln context and when
viewed in connection with other material in the record, Fishidn's
phraseology suggests that it would be apparent o those knowledgeable
in the industry that underlayment would not be placed under exposed
conereie, or ceramice tile, for instance.

Indeed, in regpondimg to NPCI's report of Croom’s general assertion
that the specifications did not require underiayment, NPS suggested
the need to examine specific specifications and trade practices and
emphasized that “{ainy experienced confractor knows where
particleboard underlayment is used” (FF 88, 42).

Even if the spevifications were deemed {o be unclear, the cited
conflict between the provision calling for the installation of particle
board underlayment prior to laying finish flooring and that calling for
the use of Method F142, with doubie wood ficoring, in ceramie tile
flooring installations was significant. Therefore, Croom shouid have
inguired before it performed the bathreom tile floor work.

Because of our finding that Croom did not did not {oliow Method
F142, we need not reach the question, raised by appellant, of whether
ihe method was appropriate for the bathroem flooring imstallations.

Finally, even apart from the particle board issue, NPCI has not met
its burden o prove that Croom properly uzsed and installed requisite
materials, because tile grouting and eracking problems oceurred in
walls, ceilings, soap dish areas, and elsewhere other than in flooring
alone (FF 48, 50-52, 55, 58).
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In sum, the fact that Croom did not follow NPS Method F142 double
wood flooring specifications; Croom’s admission, through Mr. Albers,
that it knew that particle board underlayment was not suitable for
bathroom tile flooring installation and that, regardless, it proceeded
contrary to trade practice, NPODs and Croom’s failure to inquire
specifically and timely aboui the use of particle board underiayment in
bathreoms; and the lack of proof that Croom properly used and
installed requisite materiails, lead {o our conclusion that NPCI has
failed to meet its burden to prove that NPS is ligble for any extra costs
incurred due fo the need fo replace or repair bathroom flooring.

DECISION
The appeal is denied,

CuBRYL ScoTT ROME
Administrative Judge

1 concun:

BEBRNARD V. PARRETTE
Administrative Judge
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UNITED STATES p. JOHN J. HERR ET AL,
130 IBLA 349 Decided: September 15, 1994

Appeal from a decision by Administrative Law Judge John R.
Rampton, Jr., declaring 64 oil shale placer claims invalid for
failure io perform annual assessment work. Celorado 747,
CM(C-133269 through CMC-133332.

Affirmed as mnodified.

1, Mining Claims: Assessment Work

36 U.S.C. §28 (1988) calls for the expenditure of $100 in assessmant work on or for the
" benefit of 1 mining claim oach year until patent. Before patent can be sbtained the
claimant must have made improvements valued at $560 or more (30 11.8.C. §29 (15588},
but the expenditure of $500 does net terminate the ongeing reguirement in 30 U.8.C.
§28 (1988), for expenditure of 3104 ench sssesvment year,

2. Mining Claims: Assessment Work—Mining Claims:
" Determination of Validity

The United Sfates ia the benefictary of oil shale mining clatms invatidated for failures fo
substantiaily satisfv the requirements of 30 US.C. §28 (1888), and the Department has
Jurisdiction to challenge the validity of 2 mining claim for failure to substaniially comply
with the assesament work reqguirement. The forfetfure of a mining elaimt for faihire to

do annmal labor must be establiched by clear and convincing proof that the owner has
failed to have perfurmed the required work or mads the necessary improvements.

3. Mining Claims: Assessmeni Work—Mining Claims:
Determination of Validity

"The purposes of the assessment work requirement are to assure thai & claimant
undertakas a diligent good faith effort 1o develop the mining daim, and to prevent the
foemtion of mining claims for speculative purposes. The requirement that the claimant
expend 8100 in annual labor sach assesgment year iz not ahealyie in the same senge as
the requirement that 2 claimant file a notice of intent to hold or affidavit of assessment
work pursuant be 43 U.B.C. § 1744 (1988}, but the claimant’s compliznee with the
asgesarment work requirement must be saufficiently substantial to demonstrate a diligent
good faith effort to develop the mining claim.

4, Miining Claims: Assessment Work

Assessment work may be performed by a party other than the claimant, and when there
g privity befween ihe party douing the sesesyment work ang the olaimant, the
assessment work will inure to the Denefif of fhe claims.

5. Mining Claims: Assessment Work-—Mining Claimas:
Determination of Validity

The cost of rosd construckion can qualify as zosessment work, If the construction of an
. aceess road gualifies as assessment work, improvement of the access road wiil as well,
In turn, a road improvement which reducer the frequency or cost of maintenance is ag
legitimate as an improvement meking the road more accessible,

6. Mining Claims: Assessment Work--Mining Claims:
Determination of Validity

Evidence of 2 hona fide infont fo develop s claim and nse the mineral ressurces is
parameunt when determining whether the claimant has made a good faith attempi to

101 LD, Nos. 9 - 12
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comply with 230 UL8.C. §28 (1088) Evidence thaf the claimant had no knowladge of tha
natwre or ameunt of the assessment work aliepedly performed; testimony that the
claimant relied on represeniations made by third parties; admissions that the claimant
did nothing to confirm those representations for a peried of several years; and the
ahsence of any testimany or other evidence frora the parties Hling affidavits on behalf
of the cluimant regarding the work allegedly performed will support a conclusion that
the claimant was attempiing o assert a connuous right 10 a mining claim for
spaculative purposes. There is 110 evidenes of a diligent good faith effort fo develop the
ciaims,

7. Mining Claims: Assessment Work—Mining Claims:
Petermination of Validity

1t a claimant fails {0 do necessary annual labor, but resumes work before the rights of

a thivd party intervens, nothing is lost by allowing the claimant to revive the claim with
his labor rather than by relecating the claim, However, i & third party right attaches
during the period of inactivity, the third party intervention deprives the claimant of the
ability to regain the claim by resuming work. The United States is the heneficiary of oi}
shale niinmpg daims invahidated for fallure {0 substantially satisly the requirements of
3}{} U.8.C §28 (1988, and the resumplion doctrine is no longer applicable to o shale
CiRims.

APPEARANCES: John K. York, Esdg., Orange, California, for
appeliants; Lowell L. Madsen, Department Counsel, Office of
the Regional Solicitor, U.S, Depariment of the Interior, Denver,
Colorado, for the Bureau of Land Management,

OPINION BY ADMINISTRATIVE JUDGE MULLEN
INTERIOR BOARD OF LAND APFPEALS

John J. Herr (db.a. Aguila Energy Co.), James M. Larson, Jean M.
Larson, Neil 8, Mincer, and John K, York have appealed an April 30,
1862, decision by Adminigirative Law Judge John R. Rampion, Jr.,
declaring 64 oi} shale mining claims located in Garfield Connty,
Colorade, invalid for failure o perform $100 worth of asgessment work
per year on each of the claims during the years 1981 and 1983 through
1989, 1

In July and August 1889, Bureau of Land Management (BLM}
geologist and supervisory mineral specialist Rodney C. Herrick
conducied a 12.day field examination to verify the performance of
asseasment work {T'r. 83} 2 During his field examination Herrick
observed oid cuts and pits which had slumped and flied with
vegeiation, but saw nothing indicating physical work on the claims
more recently than 1978 (Tr. 38-39),

Bd Gincuves, who 13 alse 2 BLM employee, inspected the elaim area,
both alone and with Herrick, 2 Ginouves testified that the manner in
which he and Herrick examined the claims allowed them io see each
claim, and they observed no cutg, pits, or other excavations that could
have been dug more recently than 1979 (Tr. 79-80). A photographic

FThe claimy are the Black Prince Nez. 8, 7, 8, 10 through 16, Black King Nes, 3, 4, 5, 7 through 28, Black Dismand
Mos, U} theongh 27, Yede, Soan, Avrors, Dado, Merlin, Thelme, Sivive, Cames, Baron, Mariner, Archeus, Micon,
Canopees, Capelly, Aava, and Argosy, rs amended, oil shale placer mining elaims. The daime have boom syuigned
apriai nurphers CMO—1322688 through (CMC—183332.

# Herrick marked the inspection route ke traveled on the daims in presn on Bxh G-1.

3% Inspection Towtes are depicted in purple on Exh, G-1.
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record of the Herricks/Ginouves 1989 claim examination {Exh. G-11)
includes summary remarks regarding thelr Hndings.

Dave Trappett, of BLM's minerals staff, testified that he was on the
claimsg once a year every year since 1980 and had never seen any
evidence of assessment work such as core heles, culs, or pits (Tr. 324,
326).

BILM’s evaluation of the observations and other findings is contained
in a December 13, 1889, memorandum from the Grand Junction
District Manager to the Colorado State Director. The Distriet Manager
noted that affidavits of assessment work had been filed for every vear
since 1979, The affidavit for the 1978-7T9 assessment vear, deseribing
the work as geologic field work and resource estimates, was
documented by a report by George Pipiringas, The 1979-80 agsessment
work, verified i the field by BLM, consgisted of road construction and
the core drilling. Referring to the other affidavits the District Manager
stated that “the work performed is unspecified for every year exeept
1987, and no evidence, in the record or found in the field, leads us {o
believe this work was ever done” (Exh. A}

The Colorado State Office, BLM, initiated contest No. 747 by issuing
a complaint dated March 1, 1980, alleging the claims to be invalid
because they had “not been maintained by the annual expenditure of
$100 per claim in labor er improvements upon or for the benefit of each
ciaim for the purpose of develaping valuable mines.” In a January 8,
1991, prehearing conference, BLM stipulated {hal the allegaiion was
for failure to do agsessment work during the assessmeni vears 1974
through 1991 4 -

In July 1991, Ginooves parfivipaied in a joint examination of the
claims with Herr, Neil, and Lawrence Mincer, counsel John K. York,
and Pepartment counsel Lowell L. Madsen. The claimnants had been
asked to attend and present evidence of mining-related activities, but
the requesied information was not tendered and no improvements or
other signs of mining-related activities were observed (Tr. 86-81).

(O September 10 and 11, 1991, a hearing was held before Judge
Rampton in Glenwood Springs, Colorado. In his decision Judge
Rampton noted that the Government had carried its burden of proving
by clear and eonvineing evidence that the required assessment work
had not been done in the assessment vear 1981 and the assessment
years 1983 through 1989, & He based this concluston on failure to find
any evidence of any work having been performed during the 1989 BIM
examination of the claims and other supporting festimony.

Afier noting the provision of Colorade law {€olo. Rev. Stat. § 34453~
114 (Supp. 1888)} that agsessment affidavits are prima faeie evidence
that assessment work was performed, Judge Rampton held that there
was ne reliable evidence that the claimants had performed annual

¥ Prehearing Confereres Ovder, Jan, 22, 1951 )
S dudge Ravepton stated that, for Bhe purpose of Bla decdsion, he apsumed hut did not decide that the Jaimants had
met the £ worl Tegu ts for the years 1974 through 1080 and 1883,
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© assessment work in 1981 or the years 1983 through 1988, and noted
that nene of the witnesses called by the claimants could describe the
work allegedly performed or offer any other supporting evidence that
it had been done. After citing the evidence that the parties filing the
assessment work affidavits had contracts with the elaimardts for the
development of the claims, Judge Ramplon stated that in aimost all
cases the claimants were unabie to identify or describe any of the work
they had allegediy performed and apparently had no idea of the nature
of the work +hat might have been performed. ¢ Referring to those times
that the claimants’ witnesses described the work as surveying,
mapping, sampling, and other geological services, Judge Rampton
noted that, for this werk to gualify a claimant must file detailed
reporis describing the work with the county. 38 U.8.C. §828-1 and 28~
2 (1988); 45 CFR 3851.2. He then held that “{gliven the sirength of
[BLAM’s] case and the failings of the [elaimants’] case, I must conclude
that [BLM] has shewn by clear and convinemg evidence that [the
claimants] failed to perform qualifying sssessment work for the year
1981 and 1983 threngh 1888 (Decigion at 6).

Judge Bampton found that readwork done in the assessment year
1989 did not reasonably faciiitaie access o the claims and could not
¢ualify as assessment work. He further held that even if i were
assumed that the pipeline work quaklified as assessment work, the
claims were still invalid because no annual assessment work was
performed “for 6 consecutive years and for 7 out of the last O years.”
Thus, the “resumption” of assessment work by virtue of the pipeline
righi-of-way project couid not negate the absence of assessment work
in the previous vears to presexve the claims (Decision at 9-10).

Finally, Judge Rampion held that the one fime performance of $500
worth of assessment work did net forever preclude a Government
chalienge and that under governing statute and case law, $100 worth
of assessment work was an annsal requirement.

On appeal appellants argue that Judge Rampton erred by failing fo
find that they had substantially complied with the annual assessmenst
work requirement, and refer to eore drilling, the core analysis, geologic
survey work, roadwork, and the “operation of the ol shale retort”
between 1978 and 1988 as evidence of substantial compliance
(Siatement of Reasons (SOR) at 19). Appellants further contend that
when they expended a total of 8500 doing assessment work they
substantially satisfied the siatutory assessment work requirements.

Appeilants also take issue with Judge Rampton’s finding that
roadwork in connection with the pipeline right-efiway project did not
gualify as assessmert work. Citing Standard Shales Products Co., B2
L.T3. 522 (1828}, appellants contend that Judge Rampton impermissibly
substituted the judgment of the Department for that of the claimants,
and the roadwork associated with the pipeline project constituted
maintenance and improvement of the claims sufficient to withstand a

5 Judpe Rempton woited comcern regarding the repute and veraelty of the parfies Rling the asseesment affidnvite.
Cther documents prepared by those parties clearly aupport the conclusion thet his convern was very well founded.
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contest (SOR at 16} They argue at length that the roadwork in
connection with the pipeline right-of-way in 1889 was “resumption” of
assessment work capable of overcoming any previous failure to perform
assessment work {(SOR at 20-24),

BLM responds by urging a finding that Judge Rampton’s decision is
supported by the preponderance of the evidence.

[11 The governing statutory provision, 30 U.8.C. § 28 (1988), calls for
the expenditure of $100 in assessment work on or for the henefit of o
mining claim each yvear until patent. Before patent can be obiained a
claimant must have made 1mprovernents valued at $500 or more (80
U.8.C. §29 (1988)), but the expenditure of $500 does not terminaie the
ongoing requirement for expenditure of $100 each assessment year
gpecified in 30 T1.5.C. § 28 (1988}, Andrus v. Shell Oil Co., 446 U8,
687, 658 n.1 {1880}, In United States v. Bnergy Resources Technology
Land, Inc., 74 IBLA 117 (1983), we cbserved that the reguirements of
30 U.S.C. §29 (1988} (performance of $500 worith of assessment work
as a prerequisite to the issuance of patent) and 80 U.8.C. §28 (1988)
(vearly performance of $100 worth of assessment work) are only
{angentially related. We stated at page 122
[Wihile it is true that the requirement of section 29 can be satisfled by the performance
of annual laher pursuant fo section 28, the reverse is not possible. If i were, a claimant
could do $500 worth of improvement on his daim during the fiest year of lovation—before
the obligation to perform assesstaent work had even accrued—and then hold the
unpatented claim for the next 50 years without ever performing any of the annual
asseasient work required by section 28, Clearly the 1872 Aet did not contemplate that
onwee a claimant had accomplished $500 worth of work he would thereafier be excused
from any further work. The Congress mst have bean aware that many claims would
net be patented within 5 or 6 years after their losntion, and yef it raquired in section

28 that the annual labor be performed on each daim, “until a patent has been isswed
therefore * * ¥ during sach year” Nothing condd be mars plainly stated.

Id. at 122, Appellants’ contentien that $500 worth of assessment work
on the claims in the 1920°s constitutes substantial cempliance with 30
US.C. $§28{1888), was correctly rejected.

{21 In Hickel v. Oil Bhale Corp., 400 1.8, 48 (1970}, the Supreme
Court recognized that the UInited Siates is the beneficiary of oil shale
mining claims invalidated for failure to “substantially satisfy the
requirements of 30 US.C, §28 [12881." Id. at 5%, The Department has
Jurisdiction to challenge the validity of & mining claim for failare $o
gubstantially comply with the assessment work requirement. As noted
in Judge Rampion’s opinion, forfeiture of 2 mining claim for failure te
do annual laber must be established by elear and convincing preof that
the former owner has failed to have performed the required work or
made the necessary improvements. Hammer v, Garfield Mining &
Milling Co., 130 U.8. 291 (1889}; Featherston v. Howse, 151 F, Supp.
353 (W.D. Ark. 1957).

{3] The purposes of the sssessment work requirement are to assure
that a claimant undertakes a diligent goed faith effort {o develop the
‘maning claim, and to prevent the location of mining claims for
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speculative purposes. See Chambers v. Harrington, 111 U.S, 350, 353
{1884}, The requirement that the claimant expend $100 in annual labor
each assesgment yvear is not absolute in the same sense as the
requirement that a claimant file a notice of intent to hold or affidavit
of assessment work pursuani to 43 U.8.C. § 1744 (1988), but the
claimant’s compliance with the assessment work requirement must be
sufficiently substantial to demonstrate a diligent good {aith effort e
develep the mining claim. ¥ With this in mind, we will outhine the
svidence presented at the hearing, commencing with the year 1979,

A company calied Enviroiechnics, Inc., had leased the claims in 1979,
and apparenily core drilled a test hole through the o1l shale structures,
recovered the eore, and conducted bench seale retort {ests (Exbh. N
The location of that hole could not be identified with any certainty, but
the drilling was believed &o be “somewhere arsand the Black Prinee 18
{claim]™ ('Tr. 181). Herr, the principal owner of the claims and the
persen who had acted on behalf of the owners during the entire period
in question, had no knowledge of any other hole having been drilled
sinee the 1920°s (Tv. 262} '

The affidavit filed for the 1879-80 asseszment year states that
$20,000 had been spent between June 1 and August 30, 1980, building
an access read and drilling a core hole (Exh, EE). Herr tesiified that
a core sampie he believed to have come from the 197980 drill hole
was later refrieved from a storage yard and shipped to the Colorade
School of Mines for analysis (Tr. 186-87), 8 In 1980, the Department
of Energy sent an assay result to Enviretechnics {(Exh, O). This assay
wag altegediy of a sample taken from the Black Prince 13 claim, but
does not appear te be a section of core. Herr testifted that he was not
present when the sample was taken, and could not state ifs source (see
Tr. 187-88),

Herr stated that he did not know what work was done on the claims
hetween 1981 and 1986 (Tr. 247} During the sssessment vears 1983
through 1986 Envirctechnics submitted affidavits of assessment work
for the claims (Tr. 200), There is no evidence that Envirotechnics ever
submitted any report or other document indicating the nature or extent
of any work that may have been conducied by it to the claimanis, and
there is no evidence that anyone with Envirotechnics was ever in the
ares of the claims during that period or that Envirotechnics did
anything other than file the affidavits. In each of 5 agsesament years
1980~-81 through 1984-85 the affidavits state that “$6,500 worth of
work oy improvements were performed or made upon” the claims, but
they do not sfate how or where the work was performed (Exh. EE}.

7 For examgle, if a caimant who was diligently workdng op the gaims at the end of the assessment year had not
expeaded the full $100 reguived by the Act, but continaed to work unidl the recuired smount is expended, the elaim
would ot he deemed forfrited. Anderson v, Bobinson, 126 Pac, 888 (Ore, 1910% Bmerson v, MeWhirfer, 65 For 1636
(Cal. 19013, Bimalarly, wrongiul adverss possescion of the daim has heen found to be suffieient grounds to excure the
rightful owner from the assessment work requireauent during the peried of adverse posseseion. Mills v Flwicher, 34
Poe. 37 (Cal. 1883),

2 Exhibil T s 2 semple analysis teperd by the Cplorads School of Mines Resparch Institute, dated Sepf. 24, 18982
Ginayvas teatifled thet there hod boen suffoient study of drill seres feome the plateay ond basin to predict Ehe o3l
content of varions sbrafa within the Sreenriver formption, ot thet the vesult of fhe asery was very low and that it
“daer vot seatn to mateh wp with the geologle section which you would anticipate for thet seciien of corne” {Tr. 274



way .8, s JOHN J. HERR ET AL 119

Bepternber 15, 1994

Horr testified that for the years 1881 through 1986 “we relied on
IMartin] saving that the assessment work had continued.” Herr had no
idea of what kind of work Martin might have performed (Tr. 247). Herr |
iestified that he had never attempted o verify that any work was
actually done or determined the nature of that work (Tr. 20102}
Martin could not be located and was not available o testify. Herr
stated that by 1987 Martin appeared 1o have become another “oil shale
casualty” (Tr. 208, 261,

A man named Berridge filed the affidavit for the assessment year
1986-87, stating that $8,500 worth of geochemical sampling, aerial
geologic mapping, and surface geologic mapping was conductad
between Angust 14 and 24, 1987 Berridge was apparently hired by
Burten {Fr. 208) who was alleged to have a reforting process for oil
shale and was exiended an opportunity te lease the claims. Herr never
met Berridge and did net know if he actually did anything or even
went on she claims (Tr, 208-09). Berridge submitted a $6,975 bill,
dated October 28, 1987, for geological services (Exh, W), The hill
charges an hourly fee and gives a number of bours spent, but there is
ahsolutely ne other indication in the record of what work was
performed or where it was performed. No report was submitted, and
neither Herr nor Burton had any other document or evidence that
Berridge actually performed any work (Tr, 208-11),

Berridge also submitted an affidavit asserting that $6,500 worth of
assessment work was done between Sepiember 1, 1987, and August 31,
1988, Herr testified that he thought the assessment work for that
period consisted of “roadwork” (T, 226-27). However, he admitted that
he could not state the nature or location of any work that was actually
conducted in 1988 (Tr. 2111

A large portion of the testimony at the hearing involved the gquestion
of performance of assessment work in 1988 BIM empleyee, Trappett,
testified that in either December 1988 or January 1989, Resources
Natural Gas, Inc. (Resources), approached BLM, seeking a right-of-way
for a natural gas pipeline along a route that would cross the elaims
{Tr. 313}, During negotiations, Resources was advised any right-of-way
grant would confain a stipulation that Resources was responsible for
making whalever arrangements it deemed necessary with the mining
claimants regarding the portion of the right-of-way crossing the mining
claims (Exh, 12),

Resources notified the claimants that it was contemplating laying a
pipeline across the claims in the spring of 1989, In response, Herr’s
counsel advised Regourees that the “improvements which you
contemplate performing on the subject property gualifies as agsessment
work” and asking Resources’ reprosentative to execute an enclosed
affidavit of assessment work. Resources agreed to sign the affidavit of
assessment work in exchange for a right-of-way across the claims (Exh.
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GG Tr. 218, 268-69). The terms of this apreement were not disclosed
0 BLM.

On July 5, 1989, BLM granted a right-of-way. Stipulations regarding
mining claims and reclamation of the access road and pipeline route
were attached to the right-of-way grant (Exh. 12). Exhibit FF depicts
the pipeline route and the configuration of the claims is depicted on
Exh. R. The pipeline follows, with minor deviations, the route of an
existing two-track access trail for a distance of approximately 11 miles
(Tr. B1, 98-94, 31814

’I‘rappett who completed the initial field work for the rxght»nf«way
and compiled stipulations for surface reclamation and rehahbilitation
following construction, periedically inspected the congtruction process
during the summer of 1989, He stated that by the end of August,
backfilling had been completed along the pipeline route from Black
King Ne. 5§ to Black King No. 13 and ended in the Black Diamond No.
23 elaim (Tr. 318-19). He explained thai it was intended that any
improvements to the existing road or trail would be femporary 1o
facilitate the construction of the pipehine, and the pipeline route was
to be reclaimed and the road was to be restored to its original condition
. after construetion. He also testified that if the road had been intended
for work in connection with the mining claims, BLM would have
included other design criteria affecting grades, alignment, erosion, and
: amenabilify to travel (T, 322--23). He did admit, however, that
Resources had installed a large number of water bars along the road
on the claims, and that these water bars would aid in the prevention
of road deterioration (Tr. 341-43).

It was Herrick’s opinion that the road work could not be congidered
o be assessment work because it did not lead to further development
of the claims, and did not materially change accessibility of the claims
{Tr. 347). He alse admitted that Heseurces had installed water bars for
arpsion eonire! on the access road across the claims,

In August 1591 the claimanis’ representatives transported an
experimmental retors (distitlation device for oil shale) using existing
{reclaimed) roads near the pipeline right-of-way. The refort was
operated for a periad of 8 hours with 2 litres of product being recovered
{Ty. 219--39; Exhe. BB, CC, D). Herrick stated that appellants could
have transported and unloaded their vetort over the two-track road as
it existad prior to pipeline right-of-way work (Tr. 358, 363).

None of the individuals who filed the affidavits appeared to present
testimony at the hearing or submitted affidavits stating the nature or
extent of the work allegedly performed.

We will consider the aszessment yeay 1988-89 first. As a preliminary
reminder, the Government must establish by clear and convineing
proof that the former owner failed £6 have work performed or
improvements made to the amount required by law.

[41 The agsessment work may be performed by & party other than
the claimant. it may be done by a lessor or a lessee. See New Mercer
Mining Co. v. South Mercur Mining Co., 128 P.2d 268 {Utah 1942). It
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may be done hy a shareholder. See Wailes v. Davies, 158 F. 667 (CC
Nev. 1907}, offd, 164 F. 337 {9th Cir. 1808). It can even he performed
by the Federal Government. See Simmons v. Muir, 281 P.2d 810 (Wyo.
1955). Resources agreed to perform the assessment work in exchange
for a right-ef-way across the claims. There can be little doubt that
there was privity between Resources and the claimants, or that the
work it performed will inure to the benefit of the claims if it otherwise
gqualifies.

{51 The consgtruction of an access road to the elaime will qualify as
assessment work, even though the road is not on the claims. See
United States v. 9,947.71 Acres of Land, 220 F. Supp. 328 {(D.C. Nev,
19633; Pinkerton v. Moore, 340 P.2d 844 (N.M. 195%). There is no doubt
that the road in guestion provides access to the claims, as i was used
by the mineral examiners when making their inspections. If the
construction of a road providing access gqualifies, improvement of a
read affording access to a claim will as well. In turn 2 road
improvement which reduces road maintenance frequency or cost is as
legitimate ag an imprevement that makes the read more accessible. We
find the cost of installation of water bars on an existing road to prevent
arosion and reduce the need to rehabilitate or mainiain the road is
sufficient improvement of the road to gualify as assessment work. The
Governmend has failed %6 establish by clear and convincing proof that
the claimants failed to have work performed or improvements made to
the amount required by law during the assessment year 1988-89.

Ed Ginouves testified that if appeliants had intended the pipeline
right-of-way as a road for mining development, it would have bheen
necessary to seek approval of a plan of operations under 43 C¥FR
Subpart 3809, the surface management regulations applicable to
mining operations {Tr. H4). We do net take this festirnony to be an
indication that BLM is of erroneous opinion that labor or
improvements on a claim could pet saiisfy the assessment work
requirements if the work had been undertaken without an approved
mining plan of operations, There is nothing in either the Act or
regulations that would support that conclasion.

8] There is no doubt, however, that the Government has established
by clear and convineing proof Lhat the claimants failed to have work
performed or improvements made to the amount required by law for
the assessment vears 1981 through 1988, The most telling thing in the
transeript and other evidenee in the reeord is the claimants’ total lack
of knowledge regarding the nature or amount of work that was
supposed to have been performed. They testified that they relied upon
represeniations allegedly made by third parties, but admitted that they
did nothing to confirm the alleged representations for a period of
several years, Not one of the parties filimg affidavits on behalf of the.
claimants was available to testify about the work performed. Some of
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the work allegedly undertaken was surveying and mapping, yet the
claimants produced no maps or other evidence of a survey.

Lvidence of a bona fide intent to develop the claim and use the
mineral rescurces is paramount when assessing whether a claimant
has made a good faith aftempt te comply with 36 U1.8.C. §28 (1988),
Chamberiain v. Montgomery, 261 P.2d 942 (Utah 1953). An attempt to
assert a continucus right to a mining elaim cannot be based upon a
mers pretense of work so plainly a sham that i must be disregarded.
MeCormick v. Baldwin, 37 P. 803 (Cal. 1884), We do not wish fo
speculate regarding whether a pretense was carried out by the
claimanis or by those they relied upon. However, there is nothing in
the record thai would suppeort a finding that in the assessment years
1981 through 1988, the claimants did anything other than atiempt to
hoid the land for specuiative purposes.

[7] As articulated in Wilbur v. Krushnic, 280 U.8. 306, 317 (1930),
the *“resumption dectrine” held that failure to perform annual laber
renderad a claim guhject to loss through reloeation by another
claimant. The basis for this doctrine is both logical and simple. If a
clatmant does nof do the necessary annual labor for a period of time,
but resumes before another party’s rights atfach, nething is lost by
allowing the claimant o revive the claim with his labor, rather than
formally relocating the clajm, However, during the period that the
claim has been abandoned and the land is subject to appropriation, and
if another party’s rights attach, the intervention of those righis
deprives the claimant of the ability to reactivate the elaim by
resumption of work.

Fhe claimants’ arguments on appeal that the resumption docirine
applies in this case must fail because valid rights have attached. Those
righis were recognized in Hickel v. Oil Shale Corp., supra, when the
Supreme Court recognized that the United States is the beneficiary of
il shale mining claims invalidated for failure to substantially satisfy
the requirements of 30 U.5.C. §28 (1988).

The intervening rights were created when the 1872 Mining Law was
effectively amended in 1920 by making oil shale a leasable, rather than
a locatable mineral. For a period following this event the courts and
the Department stated that a failure to do assessment work would not
inure to the benefit of the Government. ® Thig interpretation was
shundoned after the Supreme Court handed down Hickel v, Oif Shale
Corp., supra, and, following that decision, the resumption doctrine was
no longer applicable to ol shale claims,

Having concluded that Judge Rampion properly found the claims
void for failure {0 perform assessment work we need not, and will not
consider whether the claims were invalid for other reasons. The Board
does not render advigory opirsions. Edgar W. White, 85 IBLA 161
{1985). ' .

R e 30 Rocky Mi. Afin. L. Prse §10.0004] (1024), for o disevesiog of pro-OH Shole Corp. decisions and regulstions.
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Therefore, pursuant io the authority delegated to the Board of Land
Appeals by the Secretary of the Interior, 43 CFR 4.1, the decision
appesled from is affirmed as modified by this opinion,

R. W. MULLEN
Administrative Judge

1 comcun:

. RaNpaLz GRANT, JR.
Administraiive Judge

UNITED STATES ». RICH KNOBLOCK ET AL.

131 IBLA 48 Decided: October 18, 1994

Appeal from a decision of Administrative Law Judge Ramon M,
Child dismissing a coniest eomplaing against 11 placer mining
claims. 125389,

Appeal reviewed de novo; decision below reversed.

1. Mining Claims: Contests—Mining Claims: Determination of
Validity-—Mining Claims: Diseovery: Generally—Res Judicata
{Unless and unti! patent issues, paramount fitle o lands embraced by mining claims
rerpains in the United States, and i may inguire into the exient and validity of rights
elaimed againgt it. The doclrine of res judicata has no application to & mining caim
contesy where the previous deierminations upor which invocation of the docirine is
premised did not purport to either determine the existence of a valuable mineral deposit
or otherwise adjudicate the validily of the mining daims in gquestion,

2, Mining Claims: Determination of Validity--Mining Claims:
Discovery: Marketability '

A discovery within the meaning of the mining laws existz where the evidenos is such
that = person of ordinary prudence would be justified in the farther expenditure of labor
and means, with a reasonable prospeet of suocess in developing a paying rine.
Tetermining that a prudent individual would be justified in altempting fo develop a
paying mine nocessarily involves consideration of whether or net 2 mineral deposit has
been exposed within the limits of a claim and, if se, whether the evidence is such that
an individual would be justified in conciuding that the exposed mineral exisis in
sufficient quantity and quality se as to make expectations of its profitable extraction
reasonabie under the facts of record.

3. Mining Claims: Determination of Validity-Mining Claims:
Discovery: Generally

There is a clear distinction between the guantum of evidence which would be sufficient
to justify 2 pradent individual in the conlinuaiion of an active search for a minersl
deposit of sufficient quantily and value io warrani development and that evidence which
is, itwelf, adeguate to jugiHy the commencement of actiual development of & productive
mine with & reasonabls prospect of success. Only the latter showing is sufficient te
warrant a finding that a ditcovary under the mining laws exists.
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4. Administrative Procedure: Burden of Proof—Hules of
Practice: Government Contesis

The determination of whether or not the Government hay presented a prirga facie caze
of invalidity 1o the contest of a mining claim is made solely on the basis of the evidence
introdueed in the Uovernment’s case-in-chief, which includes testimony elicited in eross-
exemination. I, upon the completion of the Government’s presentation, the evidence s
such that, wers it to remain unvebutted, a finding of invalidity would prapery msue, &
prima facie case has been presented and the burden devolves on the claimant {o
overeome this shiowing by & preponderance of the evidence.

5. Adminisirative Procedure: Burden of Proof—Rules of
Practice: Government Contests

Bince i may generally be agsumed that, given the varying economic conditions present
over a period of years, a mining claim will usually be developed unless it is not
commercially feasible to profifably do se, o Government showing that there has been an
shaence of production from a mining claim for an extended peried of time is sufficient,
without more, to establish a prima facle case of invalidity,

6. Mining Claims: Discovery: Geologic Inference

While recourse to geologic inference fo show the continuation of values bovond the ares
of a physical exposure of a mineral deposit may be made npen a showing that the
demanstrated values have been ralatively consistent and are likely to continue given the
geologic nature of the deposilion, geologic inference alone will be deemed insufficient to
praject high values into areas eontaining exposures which, themsaives, fall to exhibit
stmilar high values,

7. Mining Claims: Determination of Validity-——Mining Claims:
Discovery: Marketability

Where the evidence submitted with respect io certain claima indicates the lack of any
exposure of a mineral deposit on seme of the claims and that, while an exposure of
minernl deposit might be deemed to exist on the ofher claims, the values disclosed are
insufficient to establish that the minersl deposit is valuable within the meening of the
mining lawsg, the claims ave properly deemed to be null and void az jacking a discevery
of a valughle mineral deposit.

8. Mining Claims: Determination of Validity—Mining Clalm'ii.
Discovery: Marketability

The fact that a markst existed for enxenite in the 1980°s doss not preclude a finding that
ne market existed for euzenite in 1972, where it can be shown that the earlier
production of suxenite was pursnant t0 a Government contract which paid for the
contained eolumbivmianialum pentoxidas at rates far in excess of the existing market
price, thal all production of euxeniie ceased upon completion of the Government coniract
and the termination of its stockpiling program, and that thers has been no market for
euxenite since 1959,

9, Mining Ciaims; Determination of Validity-—Mining Claims:
Discovery: Generally

The standard for determining whether a discovery of a valuable mineral deposit has been
made is not whether expenditures for further exploration or for further analysis might
be justified. Rather, & finding of discovery requires that the evidonce be sufficient fo
justify, as a present maiter, the expenditures necessary to develop 2 paying mine with

a reasonable prospect of success.

APPEARANCES: Erol R. Benson, Esq., Office of the Geﬁeral
Counsel, United States Department of Agriculture, Ogden,
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Utah, for the United States Forest Sexvice; Richard K. Linville,
Esq., Emmeti, Idaho, for appellees.

OPINION BY ADMINISTREATIVE JUDGE BURSKI
INTERICGE BOARD OF LAND APPEALS

The United States Forest Service (Forest Service), United States
Department of Agriculture, has appealed from a decision of
Administrative Law Judge Ramen M, Child, dated February 12, 1998,
dismissing a contest complaint against the Goat Creek Neo. 1, Baron
Creek Nos. 1 and 2, and Good Luck Nos. 1, 2,3, 4, 5, 000, 00, and 0
placer mining claims. The subject group of claims, ¢ollectively referred
to as the Pavetie placer clzims, were located in 1957 and 1958 and are
sitnated in unsurveyed sees. T and 12, F 8N, R, 11 K, secs, 6§ and
7, T.8§N., R. 12 E,, secs. 2, 8, 10, 11, 13, 14, 28, 23, 26, 35, and 38,

T. 8N, R 11 E, and secs. 34 and 35, T. 10 N, R. 11 E., Boise
Meridian, Boeise County, Idaho, along the Scuth Fork Payette River,
Suabject to valid existing rights, all of these lands were withdrawn from
location or digposition under the mining laws by the Sawtooth Nationg}
Recreation Arez (SNRA) Act, 16 U.5.C. §§460aa, 460239 {1988},
effective August 22, 1972, as well as by the Wilderness Act of 1964,

16 U.5.C §1183 (1988), effective January 1, 1984,

The instant controversy was initiated on April 14, 1988, by the filing
of a contest complaint by-the-Burean of Land Management {BLM)}, on
behalf of the Forest Service, secking a deciaration of invalidity with
respect to the subject claims. The complaint, which was served upon,
inter atia, Rich Bnoblock and Namipa Christisn Schools Foundatbion,
Inc., appeilees herein, alleged that minerals had not been found within
the limits of any of the mining claims of sufficient quantity and quality
ag to constitute a discovery of a valuable mineral deposit, within the
meaning of the mining laws, either at the present time or as of
August 22, 1972, the date the land was withdrawn from mineral entry
by the SNRA Act. The named confestees duly denied these charges.

Additionally, contestees affirmatively asserted that, pursuant o the
terms of a Departmental decision and order styled United States v.
Dauvis, dated May 12, 1958, as amended, January 20, 1959, the subiect
claims were “allowed and validated, and the Coniestant is estopped fo
contest the validity of said claims and the right of Contestees to
proceed with development of the claims,” Contestees stated thal the
CGovernment was further estopped from interfering with. their
prospecting and operation of the claims in conformance with a logical
and sequential operating plan as specifically allowed by the United
States Distriet Court for the District of Idaho in Unifed States v.

. Knoblock, Civ, No. 771127 {IJ. Idzho, Aug. 3, 1979).

A 2-day hearing was held in Beise, Idahe, on Ocicber 16 and 17,
1984, before dJudge Child. The Government commenced its case-in-chief
by ealling Rich Knoblock, co-owner of the claime, as an adverse witness
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{Tr. 18}, Knoblock testified that he had acquired the claims in 1963,
but had not produced any minerals from the claims {Tr. 15). Knobloeck
asgerted that he lacked sufficient financial resources ¢o personally
mine the property and had fried to sell it (Tr, 16, 19, 26). The most
recent sales agreement had been with David Bim, whoe ferminated the
agreement in & letter to Knoblock asserting that an examination had
fuiled to disclose a verifiable mineral discovery which would provide
minerels in sufficient guality and quantity to develop a paving mine
{Tr, 24..25),

Following testitnony from Daniel Vern Shrum, Supervizory Forestry
Technician with the SNRA, establishing that the claims were located
within the SNRA and, in whole or in part, within the Sawiooth
Wilderness Area (Exh. G-8; Tr, 40), the main portion of the
CGovernment’s case was presented by James Jeff Jones (Jeff Jones), a
mineral examiner for the Forest Service. Jeff Jones testified that, prior
o an examination of the clafms, he had reviewed Geological Survey
Bulletin 1319-D, “Mineral Resources of the Sawtooth Primitive Area,”
published in 1970, which contained a section on the Payette placer
claims and which reported the results of various churn drill holes, He
also eonsulted a 1957 report by E. 5. Ruge of Goldfield Consolidated
Mines Co. {Tr. 49).

- Jeff Jones conducted his examination of the claims on September 28,
28, and 30, 1983, and subsequenily prepared a report of his
examination. See Exh. G-7. Accompanying Jeff Jones on his inifial
vigit were Jeffroy Gabardi, Forest Service mining engineer from the
Boise, Idaho, office, David Sim. whe then held an option on the claims,
Gene Stonehocker, a consulting geologist, and Sim's sampling crew of
five men. Knoblock was present for part of the examination (Tr. 51~
523 Because the land had been withdrawn in 1972, the examination
wag particularly directed to ascertaining whether a discovery had
existed prier to the withdrawal, based on the excavaiions made and
samphing undertaken at that fime.

Sim and Stonehocker chose all sites for sampling (Tr. 54). For the
sampling process, Sim and Stonehocker would identify a sample site
and direct their backhoe operator to dig a hole, Jeff Jones would go
down in the hole, take a sample down the wall of the hole, bag the
sample, identify it with a sample log, photograph the sample site, and
identify the spot on the map or air photograph (Tr. 5T). He tock a total
of 16 samples, at least one of which was located within each elaim. Six
of the samples were vertical channels taken down the walls of backhoe
pits. T was necessary to take the remaining 10 samples as random
samples from the gravel piles of the hackhoe pits because these pits
had rapidly filled with water (Tr. 58-67). The samples were tagged for
wentification and taken o the Forest Service warehouse, where they
were put through a sluice box and then hand-panned te obtain a black
sand concentrate. These concentrates were sent to the Reno Research
Center, U.8. Bureau of Mines, for assaying (Tr. 67).
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Although Jeff Jones had mstructed the lab to delermine the gold
values by amalgamation, the 1ab failed to do so {Tr. 68), * Having
consulted with 2 number of people, he decided o send the remaining
gample {which consisted of 98,54 percent of the original sample) to
Metallurgical Laboratories Ine, (Metlabz) in San Franeisce whase chief
agsayer recommended a complete fire assay (Tr. 72). Unfortunately, the
1ab combined all 16 samples inio a single sample, so that the amount
reported was total gold from all of the sample sites (Tr. 74). Jeff Jones
ultimately decided ¢ add this value to the sample showing the greatest
value for other minerals. See Exh. G-9.

Based on the assay reports, Jeff Jones proceeded to determine the
respective values of the samples which he had taken. To do so,
however, he made a numbear of assumptions a3 a predicate for
determining value, Initially, he noted that it had not been possible {0
determine the percentage of monasile, euxenite, columbite, and
ilmenorutile because of the very low concentrations in the samples. 2
This was important sinee, in 1972, there was no market for eithey
eunxenite or ilmenorutile. In asgigning values for various minerals,
therefore, he assumed: (1) that all columbinm * was present as
columbife, even though he suggested that 47 percent of the coelumbium
would not be in the form of columbite (see Bxh, G-7 at 10, Tr. 86},

(2) that all tantalum was present as columbite 4 {see Exh. G-7 at 113
(3) that all of the uraniom was extractabla, even though there was no
indication that wrandum was present in any form ofher than euxenite
(see Hxh. G-7 at 12}, and {4} that all of the rare earths, ytirium, and
thorium 5 were present as monazite (see Exh, G-7 at 13).

Based on the foregoing assumptions, Jeif Jones conputed values for
each of his samples based on 1972 prices. Thase ranged from a low of
$0.008 per cubic yard for sample No. 2044 to a high of $0.091 per cubie
yard for sample No. 2042, See Exh. G-7 at 15. e then added the gold
value as derived from the inductively coupled plasma analysis (0.333
troy cunces per ton for sample No. 2042), to arrive at a total value of

UEn addition to determaining the ameunt of gold by amalgamation, the lnb was instructed to ageay for pletinam,
palladurm, niobium {columbiim}, tantalom, rare earth orides {and, if possible, to deternpne the presence of individues
rare earths), yHrinm, Hn, tungeten, thorimn, and .0 waniue {Tr. 68). The apsay report ia fownd ab page 20 of the
appendix to BExh. G-7.

Rugg, in his anaiysiz, had chiained an assay which showed evxenibe at 2.8 pervent, ilmenerufie st 5.4 percent,
cohrmbite ot 19 percent, and monssite st G.8 percent. See Buge Report st &

8 Cofumbium {Ch) {5 the name used by the metaifurgival industry for the chemical element with atomic number 41
and an aiomic weight 8291 However, this element is referred to as nichium (Nb} in ehemistry and mest ather
sodonvey. See Uedted Stator Mineral Reseurees, “Mloblum {Coluinblam) and Tentodum,” B, Parker snd J. Adams, 1.8
Geolopical Burvey Professionas] Paper 820 (1878) at 443 n.1. While individuals testifying at the hearing generaly
referred o the element as columbivm sod reperted values for columbium pentoxide (ChOs), there were references
t6 hoth niobiurm aed niolium pentoxide (170 ). These designations will, therefore, be used interchangeshly.

+ Joff Jopes further tostiffed that, while he had assigned valnes tg his samples for tontaiwm raneing from 30008
o $0.021, none of e tontalum wimld have been marketable since the tantshim-colnmbinm ratio was ton low My,
BT

5 The zare warkl elements, whitch are slso called lanthanides, consist of a group of 15 ehemicslly simslar elements
with atomic auhers 57 through T1, incluwsive. Tetrium, although not a lanthunide, s rormally grouped with the rare
enrth elements sinew 3 often ccewes with them in nature, having similar chenmgenl properties. See Mineral Foete end
Probienes, 1985, “Hare- Farth Klements and Yitriom,” 5. Hednel, Burean of Mines Bulletin 875 at 847 Thorham iz
pacoored s o byprodoet of processing ike for the ianthewides snd yhirbnn. See Minern! Foete and Froblems,
1885, “Thorlum® § Hedeick, Buresu of Mines Bulletin 675 af 842,
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$0.013 per cubic yard for that sample, which was the highest value
derived for any of his samples. Subsequently, having cbiained the fire
assay of total gold from Metlabs, he added an additions] gold and
palladiirm ¢ value of $0.025 per eubic yard to sample No. 2042,
arriving at a total value of $0.185 per cubic yard for that sample. 7
See Exh. G-9. _

deff Jones also computed the values disclosed in the churn drill holes
as reported in Geological Survey Bulietin 1318-1). Twelve of these
holes (Nos. 1 to 12) had been drilled by Rare Metals Corp. of America
in 1958, two more (Nos. 18 and 15 #) were drilied either in 1964 or
1965 by the claimants, and the last two (Nos. 16 and 17) were drilled
by the elaimants in 1967. In making his computations, Jeff Jones
assumed that all of the NbyOs shown on the assays was present as
columbite and that all of the uranium was recoverable. The combined
columbium and aranium values for the 16 churn holes ranged from a
low of $0.006 per cubic yard for churn hele No. 11, to a high of $0.293
per eubie yard for churn hole No. 18, Since assays for gold values had
heen made for ¢churn holes Nos. 13 and 15, he added the gold values
to the celumbium and uraniem tetals for those twe holes. The total
‘cubic vard value for holes Nos. 13 and 15 was $0.218 and $0.341,
respectively. ® By way of eontrast, the highest value for any of the
gther churn holes was $0.099 for hele No. 17, though, admittedly, none
of the samples from the other holes had been assayed for gold and
some had not been agsayed for uraniwm. See Exh. G-7 at 17,

In caleulating the anticipated coste of mining, Jeff Jones anticipated
that mining would oceur utilizing s large bucket line dredge that eould
dig 110 feet, a method which, he asseried, would be the cheapest given
the nature of the deposit {Tr. 78-81). Jones took information available
through the Bureau of Mines on the mining costs and capital costs
associated with the dredge and adjusted it to reflect 1972 costs. The
capital sost figure which he derived was $11,891,250, based on 1967
capital costs of $7,875,000 for a comparable dredge. Noting that the
best values had been obiained in churh hole No. 15, which was lecated
on the Good Lack No. 4, he computed the total cubic yardage on that
claim (37,502,5693) and determined that sach cubic yard would have te
bear $0.3163 merely to amortize capifal costs. See Exh. G-7 af 20. To
this figure, he added direct operating costs of $0.1027 per cubic yard,
for a total cost of $0.419 per cubic yard, which would merely account
for dirvect and capital costs of mining. *¢ His report noted that this cost
exceeded the value of the depoesit by nearly $0.08 per cubic vard even

T he olal palladivm vaine was comDuated g5 $0OI0E per eubte yard. Thua, virfually all the addittonal vehee
represepted vehoes devivad from pold,

It b waeleay whether Bhie, in effet, dothleesttntad the gold, sinee the sarmple valtte to whbeh 0085 was added
already meluded a golf vilue determined from the indwetively conpled ploema pnalysis

AChurn drill hole Mo, 14 was sbandoned at o shallow depld bogeuse of 2 sorface brulder.

#Subsequently, however, Joff Jones noted that if the gross-weighted average vakse of the unmarietable columbiwm
{that; found in Hmenorukile and suyenite) wes subtracsted from the tesuils for churn hole Mo, 15, the valne would
declne i $0.821 por cabic pard (Bh. 07 o 25

12 Joff Jones aleo noted thak other conte supeh e perera] gverhewd, nlerest an vopita) investrment, development
drilling, development work such as surfzen stripping, recamation, ond the capilal cosls which would he invurred in
modify the dredge so 14 could dig to 145 feet, were not lelpded b this Sgape (Tr. 81L See Bxh, G- a4 20-21.
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bafore any milling and transportation costs ware added. Milling costs
alone he estimated to be $0.127 ner ecubie yard. Based on this analysis,
he eoncinded that the deposit could not have been marketed at a profit
in 1372 and was not, therefore, supporied by a (izngary as of the
eritical date {Tr. 87).

Under eross-examination, Jeff Jones was questioned concerning two
prior analyses of the elaims, one prepared in 1878 for the SNRA by
Russell Wood, a professional engineer, and the ¢ther prepared in 1980
by Guy V. Jones, whe was then employed as a mining geologist by the
SNRA. See Exhs. C—4 and C-1. 1! Insofar as the Wood report was
concerned, Jeff Jones noted that he had read the report prior to writing
hig own analysis. He recognized that the Wood report’s estimate of
value was gignificantly higher than his, but he atiributed this to the
fact that the report did not use the 1972 values for goid, ChyOs,
tantalum pentoxide (Ta:0s), and wrantum UsOg, 12

Jeff Jones was questioned extensively concerning the differences
between the conclusions reached in his report and those appearing in
the Guy Jones report. *¥ The Guy Jones report had concluded that the
“best placer gronmd” on the claims would eontgin 88 million cubic yards
of dredgiblie material with an average value of $0.342 per cubic vard. ¥
Total costs were estimated to be 80,2201 per cubic yvard, and the net
value of production was estimated at $10,753,758. Additionally, the
report noted thai *“[iIf methods were available in 1972 to extract the
Chy(s values contained in the ilmenorutile, the profit margin could go
up by 11¢/yd.? or $9,700,625 less reduction costs” {Exh C-1 at 11)

in explaining the differences between his analysis and that contained
in the Guy Jones report, Jeff Jones noted that the Guy Jones report
both included values for minerals which he had not included in bis
cempuiations and assumed cosis {(particularly eapifal eosts for the
dredge) significanily lower than those utilized in his analysis.

Thus, Jeff Jones pointed out that, while the Guy Jones report had
allocated a value of $0.036 per cubic yard for platinum, he had
aceorded no value to platinum. Jeff Jones noted that his own assays
had failed to detect any platinum. While admifting that platinum
vahies had been reported in Geological Survey Bulletin 1319-D with

R Jeff Jomen wad altn gqrestionad shout & report spparently prepared by Kershrer and Moshiorn, premised on the
usn of & snction dredge, whick, necording to Jeff Jones, would ned bo prastivel eupsidering the large boulders on the
cladmes, While this report was marked ss ik (=3 (see Tr. 98, only the drilling 1ecords of the repart were nltimately
wdmmitted inte evidence, Sze Tr. 153, )

 hnother difference fay in the faet that Wood hed aseribed significant thorum valves to deill boles Now. 13 and
15 (2o a lesser thorinm vahee to drill ole Mo, 161, wheveas Jeoff Jones Bad excladed sny thorium values in bis
ealenlztons.

14%he Guy Jones report actually consista of twe separate dusuments, ane designated the “ENTiA Position Tomment
o the Snuth Fork Payetto Placer Clatas,” which is two pages kg, and apether fav more sxtensive srabyads entivled
“Evaluation of the Svuth Fork Farette River Plucer Depesit.” Both doctrnents are found by Exhibif G-1. While the
Grst Jocument draws on tagiona devetoped in the d doenment, it is the geeond document which containg
wirtually all of (uy Jomes' substanlive appraisal. Referances in the texk to the “Guy Jones report” will be to this latker
anaiysis mnless otherwise axpreasly pofed.

A4 Weile the weighted average velue was sriginefly delermined to be 1354 per eubic yard {sre Bab. 01 at 1),
Cioy Jones aubseguently cxloutated that transportation costs for the finensite would agrvegate 50,549,498, f in exooss
of its velue. Aceordingly, the vahie which he had eriginally sttributed to the flinenite (RLOTZ par cubie }rard) WHE
gubtracted. See Bxh. -1 at 15 Tr. 243,
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respect to churn holes Nos. 13 and 15, deff Jones pointed out that the
Bulletin had also noted that “Jajssays on several samples by the
Bureaun of Mines and Geological Survey laboratories did net find
‘detectable quantities of platinum” (Exh. G-7, App. &t 56). Accordingly,
he did not fee] that the presence of platinum in the deposit had been
established.

Other differences between Jeff Jones” analysis and the Gay Jones
report occurred in the treatment of ytirium and thorium. The Guy
Jones report had indicated that seme of the ytirium was present in
suxenite. Jeff Jones assumed that all of the yitrium was in the form
of menazite which, given the fact that he also beHeved there was no
market for euxenite, was an assumption which favored the clasimanis,
Arguing that no additional price is paid for the yitrivam content of
monazite, Jeff Jones merely compuied the market value of the
monazite. Moreover, noting that large surplus stocks of yétrium
existed, he concluded that there was no demand for the yitrium oxide
present, regardiess of whether or not it was in the form of monarzite
or euxenite. See Exh. (G-7 at 19. Joff Jones simmilarly concluded that
there wasg no market for thorium from the elaim, poiniing out that
“ItThere are large industry and government sfocks of ThQ; as a result
of monanite processing.” Accordingly, he asceribed no value for thorium
content. Id.

The Guy Jones report, on the sther hand, took the oppesite approach
with respect to yitrium and, rather than valuing the monazite at its
going rate ($0.085 per pound) uiilized a figure which represented the
value of the contained yitriwm at $3.90 a pound. This had the effect
of increasing the ascribed value for the monazite from $0.01 per cubic
yard to $0.08 per cubic yard. The yifrium content of the suxenite was
similarly valued resulting in an additional $0.001. Thus, the Guy Jones
repori assumed that all of the yitrium would be recovered, Insofar as
the thorium was concerned, apparensly recognizing that thorivm oxide
was, indeed, in oversupply, the Guy Jones report assumed that only 20
percent of the thorium would be marketable with a net value of $0.014
per cubic vard. See Exh, -1 at 10, Elimination of the values
atbributed fe piatinum, yvitrium, and thorium in the Guy Jones report
resulis in a2 weighted value per cubic yard of $0.253 for churn holes
Nos, 13 and 15, which is actually below the average value per cubic
yard which Jeff Jones developed in his analysis of these two drill holes
($0.277 per cubic yard). Of course, this latter figure assumed 100
percent recovery of CbyOs.

The differences in valuation of the deposit were relatively minor
compared to the variance in presumed development costs. This
divergence was the result of two separate factors: (1) the cost of a
dredge and the associated costs of transporting it to the site and
asgembling it; and (2) the amount of reserves over which this cost
would be apportioned. The Guy Jones report assumed fotal dredge
costs of $2,195,600 which would be spread out aver 88,187,500 cubic
vards of material. See Exh. C-1 at 10, Jeff Jones, in his report,
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assumed that the dredge would cost $11,891,250 spread over
37,592,593 cubic yards, See Exh, C-7 at 20. Thus, the Guy Jones report
projected capital eosis aggregating $0.0249 per cubic yard while, under
Jeff Jones’ analysis, capital costs woudd be $0.3163 per cubic yard.

deff Jones noted that he had derived his estimmate of the costs of a
dradge from a 1967 Bureau of Mines report on dredging (Informatien
Circular 8462) which he upgraded to 1972 based on commodity price
data also obtained from the Bureau of Mines {Tr. 104-08}. See also
Exh. G-T at 20. He admitted thai the dredge which he referenced was
the largest available dredge at that time, but justified its use on the
theory that its inereased capacity might make it more economic than
neing a smaller dredge. See also Tr. 180. He recognized, however, that
a different approach might alse be justified. Thus, the following
- exchange occurred between Jeff Jones and claimanits’ attorney.

€. {BY ME, LINVILLE] I think we were talking shout the cost of dredges Mr. Jones.
Is it—wonid it be possible to dredge, particularly on a selective basis, in the Payette
River Placer Claims using a smaller dredge than the one that you ulilized in your cost
ealculations?

A. Yes,

@ Would it be prudent for a mingr to go oul and bay the biggest dredge in the world
to dredge this ares on a selactive basis?

A. Yoo

. Might it be sgually prudent to do mare testing and dredge on 2 more selective basis
with @ smaller dredge?

A Tt might be more prodent.

£, 8o the cost figures regarding cost of the dredge, it eonid be prudent to use a dredge
that would have cost, at that time, perhaps what Mr. Jones indicated in his report, two
millien rather than eleven million?

A Perhaps,

A cost saving of nine millicn dollars; is thai corvect?

A, That's correct.

{Tr. 109).

The yardage calculation which Jeff Jones used was based on the fact
that the hole which had showed the highest values (churn hole Ne. 15}
had been drilled fo a depth of 145 feet and he arvived at his esfimate -
of yardage by multiplying the length and width of that claim, the Good
Luck No. 4, by that depth and then dividing by 27 to obtain the cubic
yardage on the claim (Tr. 170). The Guy Jones report had used ail of
the Geod Luck No. 8 and portions of the Good Fuck Nos, 2 and 4 in
determining the surface acreage and had used & depth figure of 170
feet in arriving af its estimate of 88,000,000+ cubic yards.

Subsequently, on redirect examination, Jeff Jones noted that he had
recompubed his eost analysis utilizing the estimate of $2,195,800 for
the cosf of a dredge found in the Guy Jones report, Emp].oying his
estimate of 37,582,593 cublc yards of material, this would result in
capifal costs of approximately $0.08 per cubic yard. ® He argued thai,
even uiilizing this figure, the cost of mining would siill exceed the

B Avtuatly, the copital costs par ewbic yard would be 30058 wider the eaowmptions mads in the oat.
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anticipated return sinee only 53 percent of the columbium was
recoverabie because fhere was no market for either puxenite or
ilmenorutile (Ty. 177-78). 16 He later noted that even if he utilized that
vardage figure presented in the Guy Jones report, the resulf would still
be that the deposif could not be economically mined (Tr. 187-90). He
further expiained that he did not believe the Guy Jones report was
justified in its acreage assumpiions since much of the acreage was on
claims which, according o assays, contained low vahzes (Tr, 194), ¥7

Jeff Jones also briefly discunased the history of the Bear Valley
deposit which had bzen mined for euxenite by Porter Brothers in the
mid to late 1950’s. He noted that this deposit was located
approximately 36 miles southwest of the Payette placers (Tr. 182). He
explained that Porter Brothers had obtained a Government contract at
roughly $3.50 per pound of columbinm oxide under which they sold and
processed a gubstantial amount of euxenite which was then shipped to
St. Louds for extraction of the Ch20s. Id., see aleo Fxh. -7 at 18-20,
Upon termination of the Goverament contract, however, operations at
Bear Valley were shut down and have not reopened since that time.

In response to an inquiry as to how that deposit compared with the
Payetie placers, Jeff Jones responded that {he Bear Valley deposit was
“much betier,” noting that “euxenite averaged a pound per cubic yard,
and the beat hole in any of the drilling resulis here that we're dealing
with i8 two-tenths a pound” (Tr. 183). With the completion of Jeff
Jones’ testimony, the Govermment rested.

At this point, contestees presented a number of motions seeking to
have the complaint dismissed. Thus, conbestees renewed the argument
originally presented in their answer that the complaint was barred by
the decirine of res judicata, asserting that the claims in issue had been
subject 10 $wo previous litigations and thas, therefore, the Government
should be estopped to challenge the claimg’ validity at the present
time. 18 Contestees also sought 10 have the complaint dismissed on the
basis that, since the Guy Jones report had been generated by the
Forest Service, its conclusions that a discovery existed on the Good
Luck Nos. 2, 3, and 4 were binding on the Government as to those

1515 his teport, Joft dones had sagmegated the capital costs of the dredge (03263 per culie yerd), divect mining
vosts (50,1027 per cubie vard), and milling costs ($0.127 per cubie vard) to arvive at & cost, figre of $U.546 per cxibic
yard, He noted that even this figars understated actus] casls ainee namervos other expenditures including reclamation
and Erpnsporiation wers ot inetuded. Lowering the capital eonts of the dredgre €0 30058 per eabic yard weuld remutt
in deereasing Joff Janes' tabnl to 50,288 per eubin zard, While Joff dones had omgrnally valned the mineralis af $0.240
per eubic yard, be had noted in his repart that elimination of the unmarketable sohumbinm would decrease the averays
weighted value (assuming FO9-percent recoveryd to S0L0Z1 per cuble yard, Thay, under these figures, mining the
deposit wenld lose FOO6E per enlie yard,

Ml point of fack, the onty dill hales on the Goad Luek Bo, 2 were duifl holes Mo, 13 snd 12 The weiphted sveraps
of drilt hefe Mo, 11 was andey 0008 wouseds Uhalls per cubic yard, whils the weighled average of drill hole Ne. 12
was 0082 pounda ChaOs pep anbis yard, In asewming continutty of vahees between chum boler Moz, 13 and 13, the
Guy dones report essoutially discosutted drill hole Mo, 11 and aguumed that dpifl hole No, 12 fairly measured only
the nynmagnetic Faction of the bofe. See fBixh. Gl nt T8,

3 As noted parlier in the text, the Hiigation cited involved both a suit for injunctive relief filad by the Government,
styled nifed States v. Rich Knobioek, Civ. Mo, 773127 (D, Idale, order ivmed Aug. 8, 1974), in which the Fovest
Servire obtained & permanent injunetion harring the claimants frorn tonducting any mining and mining related
ackivities on the chaims withent & current spersting plan approved by the Seeretary of Agriculinre and Suther
regutring that sl activities be i confbrmity with sueh an approved plan (pev Bxh $-18), as well 25 an order
permitting placer mining under see. 2k of the Miring Claims Rights Restoration Act of 1945, 36 .80, §621)
{1988), entered by then Hearing Txaminer Rampton on May 32, 1955, iv United Siwies v. Joe J. Bevés, Mpho Minerak
Lovatione MNos. 186 through 178 {eee Bxchg, Cull prd Ga32)
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claims because that document had basically admitted that a discovery
existed on them. Finally, with respect to the remaining claims,
contestees moved to have the econtest distmissed on the ground that the
Gevernment had failed to present a prima facie case of invalidity. See
generally Tr. 200-206.

Judge Child took the first two motions under advisement, desiring
to await any further festimony as well as briefing by the parties.
Ingofar as the motien to dismiss for failure of the Government {o
present a prima facie case, he denied it as to all claims other than the
Good Luek Nes. 2, 3, and 4, as fe which claims he teok the motion
~under advisement. Because of the ultimaie relevancy of this question
in reviewing Judge Child’'s decision, we set forth his discussion of the
issues, as he perceived them, surrounding claimants’ motion to dismiss
for fatlure to present a prima facie case:

As to the faiture to make a prima facie case. I think & prima facie case has bheen made
ag to all elaims, with exception to 2, 3 and 4, and based wpon the evidence that has been
presented, I would have to rule between the weight Lo be given Mr. James Jones’
testimony as 5 2, 3 and 4 and the weight to be given the testimeny on 2, 8 and 4 by
Mz, Guy Jenes, whoe I have vet 1o hear from, and I probably will hear. And if there were
no adverse testimany there would be a prima facie case. I'm therefore going to deny that
mwtion becanse Um going Lo have to weigh thatl testimony.

If it weren't for that adverse report, 1 would have denied your moetion, but ¥m going
to {ake it under advisement as i those three claims.

(Ty. at 20809},

The chief witness for the contestees was OGuy Jones. He noted that,
in 1980, while emploved ag a mineral examiner in the Sawiooth
Na‘téezlai Forest, he had been directed to review all available printed
information, write a report on the Payeite placers, and draft & position
paper baged on the conclusions which he reached in the report. His
report, together with his proposed position paper, was submitted in
August 1980 (Tr. 211-14). The report concluded that, within an area
commencing at the Mink Crech Trail cressing and continuing
approximately 2.1 miles upstream, 12 a deposit of 88 million cubic
yards of dredgible material existed with an average gross value of
$0,342 per cubic yard, The fotal gross value of this deposit was
$£30,160,125 which, after subtracting $19,400,367 m capital and
operating costs, netted out at $10,753,758. The report noted that “the
values recovered from the total Mack sand concenirate recovered from
churn drill holes Nos. 18 and 15 show mineral in sufficient quani.ity
and quality o justify a prudent person to spend time and money in an
gffort to develop a valuable mine” (Exh, -1 at 11).

While the $10,753,758 figure had been characterized in the Guy
Jones report 28 the “net value of the produets produced,” the position
paper which Guy Jones subsequently drafted noted that the net value
of the deposit was actually “$10,758,758 less the reduction costs for

#'The ares described ir the Guy Jones report included approximaiely 43 acres of the Good Luck No. 2, #H of the
Gk Lok Mo, B, and appeosientely 16 seres of the Good Tosk Na 4
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processing euxenite” (Exh, C-1 (italics added)). Nevertheless, the
position paper also conecluded that the discovery requirements had been
met with respect to the three claims embracing the described deposit,
Id. The position paper also gsserted that, until on-the-ground mineral
examinations were conducted, it would not be possible to determine
which of the other claims, if any, were contestable. I,

At the hearing, in explaining the basig for hisg conclugion that a
diseovery of a valuable mineral deposit had been shown to exist on the
Good Luck Nos. 2, 8, and 4, Guy Jones reiterated his reliance on the
values recovered from the total black sand concentrate for drill holes
Nos. 13 and 15 as fairly representing the value of those three claims,
In doing so, he repeated and, in some instances, expanded upon points
made in his report and pesition paper. Thuse, he noted that, by their
nature, the churn drill holes, which penetrated the deposit up to 166
feet in depth, were more likely to fairly sample the deposit than the
lmited backhoe sampling conducted by Jeff Jones which could ondy go
down a maexinum of 9 feel (Tr. 218-19),

En his report, Guy Jones had discussed the possibility that the
samples from drill holes Nos. 18 and 15 might have been salted since
they showed significantly higher ChaOs values than those obtained
from the other drill holes. See Exh, C-1 ai 6-7. He had discounted this
possibility in his report because, based on his calculations, it would
have required one-quarier pound of pure duxenite to elevate the Ch,04
ievels from that obtained in the other drill holes. This, he suggested,
would have been very diffieunlf to accomplish since, given the
colambium-uraniom ratio of the deposit, it would have required the
processing of 7 cubic yards of gravel and the subsequent extraction of
the euxenite from 108 pounds of black sand. Id. He reiterated this
conchasion at the hearing (Thr, 220-21), :

The Guy Jones report had further justified its rélisnce on the assay
results obtained from drill holes Neos. 13 and 15, which indicated
significantly higher levels of eolumbium than those ohtained from the
other drill holes, 20 by noting that, except for certain intervals of drifl
kole No. 1, only the nonmagnetic portions of the other drill holes were
assayed for Cb,05 and TayOs. Given the fact that imenorutile is
weakly magnetic, the assay results for these drill holes could be
axpected to understate the total Cb and Ta content of the samples. 27

TODAR hede No. 15 had aszayed at 0258 pounds of ChyOs per cable yoard, while il hole No. 13 had shown 0,188
pounes of ChyOy per cuble yard, By woy of comparisen, the other chum drilt holes had renged frem 0.008 poands
per cybic yard (drill hola No, 11) to 0.082 povnds per cubje yard (drill hele Wo. 12). The weighted avorage of ail of
the drifl oles was §,0804 pounds of ChoCy per pubic yard, By way of compariaon, the widues posited in e Guy Jooey
reprrt (e, the weiphied averages of drill heles Nes, 13 and 15} were 0.200 pounds of Gyl per coibie yard of materisl
Hpe Hyh Co1 oat 8.

21T hus, the Wood report had exprassly noted thot "l {3 beliowed that half of the contained solwabine o in
ilwpite snd as most dfmenite fs magnetie to the hand magnet that part of the columbian: was discurded before aszay
and the scbual total saruple contoit fhould be twive that whith is shewn b the non-magnetic portien” (Bl $—4 at
& Weod wert on to note K view that “Itihe atatement that columbinm i not recoverable from menite is not
comsidered serinug beesusn i the prosenss of enovgh eolurabinm thusly oceurring s proven then e ineentive to
Heyelop 4 precess i great” Id.

Paredndeslly, both Jeff Jones and Guy Jomes were in agreemant that ne methed existed for the econuerate processing
of itmenorutile. Thus, it erndd be argned thet the faihure of the pther drill hples to aceount for the Cb and Ta content
of ihmenerutile was irrelevant since there was no Enown provess for extracting it. To the exlent, however, that one
relied on the Rugy Reports pnaiyais of $he rolative ocoprrance of mineralization within the deposit (920 note 2, supra),
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The report, therefore, comcluded that # wag justified in relying on the
assay results for drill holes Nos. 13 and 15 since these were the only
assays to test toial black sands. Indeed, in his testimony Guy Jones
admitted that, in computing the value of the deposit as it existed
between drill holes Nos. 13 and 18, he had completely disregarded the
asgay resulis from drill holes Nos. 11 and 12, even though they were
located on the Good Luck No. 3 mining claim between the sther two
gamples, because of his view that Rare Metals Corp. had done
inadequate testing of the deposit. See Tr. 256-57.

Based on various calculations, Guy dones concluded that the deposit
on the claim averaged 6.156 pounds euxenite per cubic vard, a figure
which he asseried was 0.026 pounds per cubie yard higher than that
contained in the Bear Valley deposit which had been mined between
1956 and 1958. 22 See Tr. 223; Exh. C-1 at 8. In the absence of any
existing market for coxenite, he calculaied itz valne by determining
the value of various component elements. Thus, he ascribed a value of
$0.086 per cubic yard for the contained (by0s, $0.06 per cubic yard for
the contained Us0Oy, $0.014 per eubic yard for 20 percent of the
contained ThO;, and $0.001 per eubic yard for the contained ytirivm,
See Exh. C-1 ai 10. The foliowing exchange, however, aeeurred during
cross-examination: o

G [By Mr. Benszon! Was the euxenite markeiable as of August, 19727

A, No, sfr, i{ was not.

Q. Then euxenite itself not being marke%.abie wiil you tell me whether or not the
columbigm components of it conld have been economically rersoved and marketed
geparately, if your know?

A, T don's know, sir, but I suspect it could be,

Q. And the thorinm dicyide, was that removable and marketable separately at a profit
in 19727

AT don't know, sir.

Q. Was the yvtirivm content removable Em& separately marketable as a compeonent in
EQ72?

AT don't know, sir,

Q. Nevertheless, vou have assigned a value, have you not?

A, Yes, sif.

{Fr. 248-49)

Tnsofar as mining costs were concerned, the Guy Jones repﬁrt had
calculated dredging costs based on a dredge used by Yuba Goldfield,
known as the Lisa, which had a digging depth, below water, of 170
feet. This dredge had an original cost, in 1952, of $1,108,733. Updating
this cost to 1972, the report assumed a cost of $1,408,360. See Exh. C-

apphcation of thosa resnlts to only the nonmagnetic feaction wordd result fo enderstoting the ameunt of sunenite and
colursbite in the deposit, While Guy Jones dealt with the problem by eswentialiy cefocling the results from the atiier
Aridl holes and relying eidlusively on the assay results from drill holes Nos, 13 and 15, it 1s also possile t0 avcount
for the sxclasion af Haenerikile from the sseaving resehs of the ofher holes by ssstimiog that 88l of the Ch and Ta
found fn thoee keles was sither iy the form of eolurebite or ewveuins, .

22Fn this regard, Guy Jones' beotimeny wae in diveet confHiot with the testimony of Joff Fones. Thue, while Guy Jones
claimed that the amount of cuxenite in the deposit was §,028 pounda per vebic yapd greater then that mined st Bear
Valley, Jeft Jones had vatlier teatified the Bopy Valley deposit coplained five thmey the smonnt of euxenite stowrring
on the Poyotbe placers as computed from the best assay (gl hole No, 15). Compare 1. 223 with Tr. 183, This
giestion iz more fully explored sudsvguentiy in the text of this opinton.




136 PECISIONS OF THE DEPARTMENT OF THE INTERIOR {101 LD,

1 at 10, Exh. C-14. When the costs of disassembling, transporiing the
dredge o the sife, and reassembling were added, fotal capital dredging
cosis were estimated af $2,195,600, approximately $9,695,650 less than
the capital costs of the dredge as estimated by Jeff Jones. When
questioned about this divergence at the hearing, Guy Jones reiterated
his view that the Lisa would be adequate for contestees’ purposes. He
also asgerted that the npduted costs which he utilized for the dredge
had been provided io him by Jeff Jones, though he acknowledged that
he did not know whether the Lisa had been modified to increase its
dredging depth to 170 feet after s initial eonstruction (Tr, 246-56G), He
admitted, however, that the projected increase in cost of only 27
percent, over a period of 20 vears, did not seem reasenable (T'r. 250},

In one important matter Guy Jones’ testimony went beyond the
conclusions espoused in his report and position paper. At the hearing,
he was examined as to the existence of a discovery on the various
claims. He reiterated his original conclusion that a discovery existed
with respect to the 88 million cubic yard deposit covering the Good
Luck No. 3 and parts of the Good FLuck Nos. 2 and 4. He was then
asked whether he had an opinion as to whether a prudent person
would be justified in the forther expenditure of time and money in the
continued development of the placer claims other than the Good Luck
MNos. 2, 8, and 4. He responded that “a pradent person would be
Justified in spending time and money and effort o develop 2 valuable
mina” (Tr. 245). See alse Tr. 238-39. This conclusion, however, was at
odds with his prior deelaration in the pesition paper that “fulntil on-
the-ground mineral examinations are conducted on the claims, it is
nearly impossible to speculate as to which claims might be
contestable.” Guy Jones did not attempt to identify which assays,
beyond those obtained of churn drill holes Nos. 13 and 15, he relied
upon for his assessment that the other claims were supported by a
discovery, nor how his recognition that “the values recovered from the
nonmagnetic fraction of the black sand concentrate recovered from
churn drill holes 16 and 17 indicate an impoverishment of columbium-
urapium-thorium placer minerslization from the area from Mink Creek
T'rail crossing northward fo Trail Creek” (Exh. C-1 at 11) was brought
to hear on this determination.

Knoblock was recalled as the final witness for the contestees. He
noted that he had, in recent years, piaceé advertisements nationwide
in an attempi to interest other parties in purchasing the claims, but
had been unsueceossful, he belisved, becuuse of the restrictions piaced
on the claims hecanse they were within the SNRA ¢T'r. 272).

At the conclusion of the testimony, eontestees renewed their motion
to dismiss the contest both ¢n the ground that confestant had failed
to present a prima facie ease and on the bagzis that they had submitted
superior evidence. Judge Child denied both motions {Tr. 289). Judge
Child noted, howaver, that he wag {uking under advisement contestees’
argument that the complaint was barred by the principle of res
judicaia since the claims had been subject to two previous litigations
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{Tr. 290). Further, he stated that while his present inclination was o
give the position paper prepared by Guy Jones little weight, he would
address contestees’ motion to dismiss based on the Guy Jones” analysis
in his decision. Id.

Following receipt of post-hearing briefs from the parties, Judge Child
entered his decision on February 12, 1880, Initially, Judge Child dealt
with the motion fo dismiss the complaint on the ground that the
Government should be estopped either because of an earlier proceeding
conducted before BLM under the Mining Claims Rights Resioration Act
of 1955, 30 UL.8.C. §621(b) (1988}, or because of pricr litigation in
which the Forest Service sought injunctive relief to prevent Knoblock |
from condueting mining activities without a current operating plan
approved by the Secretary of Agriculture. As noled above, these were
questions which Judge Child had expressly reserved ruling on at the
hearing.

In rejocting the motion o dizmiss on the ground of res judicaia,
Judge Child noted that in neither proceeding had the validity of the
claims been atl issue. Thus, in the absence of any adjudication of the
validity of the mining ¢laims, there was nothing to which the doctring
of res judicata could atiach. Moreover, Judge Child went on to nofe
that, in any event:

(Vialidily is not a siatic {ssue fo be established once, and forever affer considared fo be
atched in sione. The conditions which make & mining claim valid may change. ¥ * #
There may be mineral bearing soil exposed al one poind of time and i may have been

minad out or washed sut at anothey. Thus a daim, though valid at one time; may be
invalid at snother. _

(Decigion at 6).

Having disposed of this issue, however, Judge Child then revisited
the issue of whether or net the Government had presented sufficient
evidence to establish a prima facie case of the claims’ invalidity.
Though he had already expressiy ruled at the hearing that a prima
facie case existed with respect to all of the claims {see Tr. 208-00, 289},
Judge Child reversed his prior proncuncements and held that the
Qovernment had failed to present a prima facie case of invalidity on
any of the claims. In arriving at this eonclusion, Judge Child first
adverted to “three government genersted documents, each of which
established a basis for viewing these claims as containing valuable
mineral deposits in satisfactory quantities,” asserting that “each of
these doeaments applied reasonable geological inference to support
estimates that immense guantities of workable placer gravels were
present on the claims” {(Decision at &), 23

While noting that Jeff Jones had conducted a2 mineral examination
of the claims, Judge Child discounted the value of the samples which
Jeff Jones took, Thus, Judge Child asserted that, although Woed had

2+ The docoypents 40 which Judge Uhild referred were Geclogine] Servey Hudletin 1318 (which can be found in
Exhikat Q7Y the Woad report {(Exh. -4, and the Guy Jones report (Exh. O-1)
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advised contestant of the “unsuitability” of using bulldozer trenches to
test deep placer deposits, Jeff Jones had taken his samples using a
hackhoe. Further, Judge Child noted that, what he termed, “[tThose
unsatisfactorily obtained samples” were then submitted to 2 Bureau of
Mines laboratory which failed to assay the samples for gold or
platinum and that the San Franciseo laboratery o which the samples
were then sent failed to “maintain the integrity of the samples and
came up with a single agsay for the entire mass.” From this, Judge
Child coneluded that “[tthe mineral value opinions of J.J. Jones were
therefore speculative and afforded little credibility” (Decision at 8).
Additionally, Judge Child asserted that Jeff Jones had assumed the
existence of “far too little material,” thereby inflating the cost per cubic
vard for mining and, farther, that Jeff Jones had erred in assuming no
value for euxenite. Id. With respect to this laiter point, Judge Child
affirmatively found that “there was a market for [eugenite] prior fo
1972 and there has bheen sinee” (Decision at 9). Judge Child conchzdeci
hig analysis on the prima facie case issue by opining:
EWlhere the government has self generated documents i Hs po ton which Indicate
a strong likelhood of 2 valid diseovery 124 existing on the clatms in question, i must,
ab a minirmuam, overcome the basis of those documents by discrediting thers or producing
equal and contrary date in order t¢ meet its burden of making a prima facie case of no
walid discovery.

{Decision at 9),

Even though Judge Child viewed his ruling on the failure of the
Government fo provide a prima face case of nvalidity as dispositive of
the contest, he nevartheless examined whether contestees had met
their burden of establishing the existence of a discovery within the
Himits of each claim s as 1o obviate the need for a remand if his
determination on the lack of a prima facie case were reversed on
appeal, In this regard, he noted that Knoblock had testified that,
because of the nature of the deposits, he did not possess the necessary
financigl resources fo personaily develop them thongh he had
advertised the claims in an attempt to interest other parties. Judge
Child also referenced Guy Jones’ festimony that the deposit on the
Payetie placers contained more euxenile than that found on the Bear
Valley claims which bad been successfully mined until 1959. Noting
that Guy Jones had asserted that all of the claims were supported by
a discovery, Judge Child declared that he gave this testimony
“considerable ¢redence.” Based on the faregoing, he concluded that
contestees had affirmatively shown thai each of the subject claims
were supported by a discovery of a valuable minera] deposif.

On appeal to this Board, the Forest Serviee generally assails the
entire analysis below. * Thus, it notes that, conirary to Judge Child's

#4The ferm “walid dfecovery,” whith was peed not only In Judge Child's decision Inst in the contest complaing, iaelf

is & missamer. 'The existence of a discovery will determdne whether or not & thaim Ip valid. In this sense, any
“digeovery” is “vatid,”

E0We et observe Yhat seme of appelisnt’s steterments in #e appellate brief border on the intermperate. While we
eony understand $heat covneel has strony foelings In this metter, we wish to exproessiy coubion sweizmt the xse of
lasipmagpee whick might be conctruad ax persennlly desigrating to opposing purties, The Administrative Low Judge, ar
by Hoard,
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assertion, the Wood report did not find that a diseovery existed on any
of the claims but only that “[3)t is an especiaily attractive prospective
source of some important meiats which could make an important
contribution to the profection and development of our nation as well
as contribute to its economy” (Exh. C—4 at 6). Indeed, Wood had
expressly advised that “Iflurther festing of the ground should be done,”
noting that “at the present time [its] value is prospective.” /4. Further,
appellant asserts that, at best, the Guy Jones report only weakly
supports the validity of the Good Luck Nos. 2, 3, and 4, and that there
is absolutely nothing in that report or in the associated posibion paper
which purports to find that a discovery exists on any of the ether
claims. Contestees, for their part, generally support Judge Child's
decision, though they once again argue that the proceeding should be
barred by the dootrine of res judicata.

£1] As an imitial matter, we must agres with Judge Child that there
simply exisis 1o basis for dismissing the contest under the doctrine of
res judicata. In this regard, we note that, until patent issues,
paramount title to the land embraced within mining claims remains in
the United Stabes, and it may inquire into the extent and validity of
rights claimed against it. Best v. Humboldt Plocer Mining Co., 371 U.S.
334 (1963}, Cameron v. United States, 282 11.8. 450 {1920); Ideal Basic
Industries, Inc. v. Morton, 542 F.2d 1364, 1367-68 (9th Cir. 19763,
United States v, White, 118 TBLA 266, 308-10, 98 1.D. 129, 151-52
{1951), Thus, even had the United States formally determined in the
course of an earlier confest proceeding that a specifie ¢laim was
supporied by the existence of a discovery of a valuable mineral deposit,
this defermination would not bar a subsequent ingmry as to whether
the claim continued to be supported by a discovery or whether some
other deficiency existed which wounld justify a declaration of invalidity.

"In point of faet, however, neither of the earlier proceedings even
purported to examine the validity of the claims at issue. A prereguisite
for the invocation of res judicats is, of course, the prior determination
of 2 matter under dispute. Herein, there is abselutely no basis for
recourse fo this doctrine as there has been no prior determination that
the claims were valid .

Thus, the Department’s adjudication in United States v. Davis,
© supra, did not involve-an inguiry into the existence of a discovery of
s valuable mineral deposit but was limited %o a determination under
30 UL.8.C, §621(b) (1988}, whether or not placer mining operations
would substantially interfere with other uses of the land included
within the claims. See Jock T, Kelly, 113 IBLA 280, 295-96 (1990); see
generafly United States Forest Service v, Milender, 104 IBLA 207,
95 LD, 155 (1988). And even this limited inguiry did net occur, sinee
the parties to that proceeding eniered into a stipulation permitting
placer operations under specified conditions. See Hxhs, C-11 and 0-12., -
Sirnilarly, nothing in the decision of the Tnited Btates Distriet Court
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in United States v. Knoblock, supra, purported to examine the
existence of a discovery. Rather, that decision merely required
contestees to limit their activities to such actions as were specifically
approved by the Secretary of Agriculture or his delegate. See ¥xh. C-
10. There is, in short, sitnply no foundation, whaiseever, for invocation
of the doctrine of res judicats herein to bar examination of the question
of whether the claims are supported by a discovery either now or in
1872,

[2] We turn now o the substantive issues presented by this appeal.
Before embarking upon our analysis of these questions, we believe it
is useful to set forth a brief outline of the legal principles which guide
Departmental adjudications of mining claims.

Ag has been noted inmumerable times, the sine que non of a valid
mining claim is the exposure of a valuable mineral deposit within the
limits of the claim, ie., a discovery. See, e.g., United States v. Feezor,
130 TBLA 146, 190 (1994}, United States v. Copple, 81 IBLA 109, 118
{1984). The basie standard of discovery under the mining laws was set
forth a century age in the seminal decision, Casile v. Womble, 19 11D,
455 (1894). Therein, it was declared that a discovery could be said fo
exist “where minerals have been found and the evidence is of such a
character that a person of ordinary prudence would be justified in the
further expenditure of his labor and mears, with ¢ reasonable prospect
of success, in developing a valuable mine.” Id. a$ 457, This standard,
known as the “prudent man” test has, ever the years, been refined to
encompass a showing that the mineral disclosed is “presently
marketable at a profit,” whieh simply means that the mining claimant
“must ghow as a present. faet, considering historie price and cost factors
and assuming that they will continue, there is a reasonable likelihood
of success that a paying mine can be developed.” In re Pacific Coast
Molybdenum, 75 IBLA 16, 29, 90 1.D. 352, 360 (1983). See also United
States v. White, supra. at 311, 98 1D, at 152-58; United Stafes v. New
York Mines, Inc., 165 IBLA 171, 182, 95 LD, 223, 229 (1988).

{31 There is, moreover, a distinction between the guantum of
evidence which would be sufficient fo justify a prudent individual in
the conlinuation of an active search for a mineral deposit of sufficient
quantity and value to warrant development and that evidenee which
ig, itself, adequate to justify the commencement of actusl development
of a productive mine with a reasonable prespect of success. Only the
iatter showing is sufficient to warrant a finding that a discovery under
the mining laws exists. See generally Converse v. Udall, 309 F.2d 616,
82021 {8th Cir. 1968), cert. denied, 393 U.8, 1025 (1969, Multiple
Use, Inc. v. Morton, 383 F. Supp. 184, 193 (D. Ariz. 1972), affd,

504 F.20 448 (Oth Cir. 1974); United States v. Feezor, supra gt 208
13, Unifed States v. White, supra at 318-21, 88 113, at 157-58.

[4] Since a valid mining claim is “property in the fallest sense of the
word” (Forbes v. Gracey, 94 U.8. 762, 767 {1876)), due process requires
that a claimant receive notice and an oppertunity for a hearing prior
to any defermination that a claim is not supported by a discovery. See
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Bruee W. Crowford, 86 IBLA 880, 376, 92 1.D. 208, 222 (1885). In such
proceedings, however, while the United States has assumed the burden
of going forward with sufficlent evidence fc establish a prime facie case
of imvalidity, it is the claimant who is the actual proponent of the rule
that the claim is valid and i is the claimant who ultimately must bear
the burden of persuasion. See Lare v, Secretary of the Interior,

820 F.2d 1535, 1540 (9th Cir, 1987); Seuthern Uteh Wilderness
Alfience, 125 IBLA 175, 188 n.7, 100 LD 15, 22 n.7 (1983}, Thus, snee
it has been determined that the Government has presented a prima
facie case that a ciaim is invalid, the burden of overcoming this
showing by & prepondersnce of the evidence “irrevocably shifts to the
claimant.” United States v. Atken Builders Products (On
Reconstderation), 102 IBLA 70, 80 {1988} (concurring opinion), See aiso
United States v. Springer, 491 ¥.2d 239, 242 (9th Cir. 1974}, cert.
denied, 410 1].8. 834 (1974Y; Foster v. Seaton, 271 F.24 836, 838 (D.C.
Cir. 1959

A finding that the Governunent has presented a prima facie case
merely means that evidence provided by the Gevernmens in its case-
in-chief “is compietely adequate to support the Government’s contest of
the claim and that no further proof is needed to nullify the claim.”
United Siates v. Bunkowski, 5 IBLA 102, 119, 79 1.D. 43, 51 (1972).

If the evidence presented by the Government provides a sufficient basis
upon which fo invalidate a mining claim on any ground, the burden
develves to the mining claimant to overcome that showing by a
preponderance of the evidence,

Tt is, of course, axiomatic that the defermination of whether or not
the Government has presented a prima facie case is necessarily limited
{0 the evidence presented by the Government in its case-in-chief See
United States v, Aiken Builders Products (On Reconsideration), supra;
LInited Siates v. Copple, supra at 120. In other words, #, upon the
completion of the Government’s presentation, the evidence is such that,
were i to remain unrebutied, a finding of invalidity would properly
issue, ¢ prima facie case has been eatablished and the burden of proof
devolves upon the claimant to overcome this showing, ‘Where a
claimant subsequently submits compelling and probative evidence
which negates the esnchasion of invalidity which arose from the
Government’s evidentiary submissions, the effect of this evidence is not
to vitiate the existence of the prima facie case but rather to overeome
the prima facie case. The result, of course, may well be the same, ie.,
dismissal of the contest, but the distinction between the failure of the
Government to present a prima facie case and the success of a
claimant in overcoming such a showing is nenetheless critical to the
proper adjudication of mining confests. Indeed, cur analysis of the
instant appeal convinees us that it was precisely this distinetion which
was fost below and which directly Ied to Judge Child’s determination
that the Government had failed to present a prima facie case.



142 DECIBIONS OF THE DEPARTMENT OF THE INTERIOR 01 LD,

In our summary of the hearing record, we set forth Judge Child’s
original ruling, entered when the Government had completed its case.
in-chief, on contestees’ motion f$o dismiss the contest for failure to
establish a prima facie case. Therein, with reference to the Good Luck
Nos. 2, 3, and 4 mining claims, Judge Child declared:

I would have to rule betwesn the weight to be given Mr. James Jones” testimony as 1o
2, 8 and 4 and the weight te be given the testimony en 2, 8 and 4 by Mr. Guy Jones,
wha { have yet to hear from, and I probably will hear * * * [alnd if there ware no
adverse testimony there would be a prima facte case.

Judge Child eontinued: “FPrm therefore going to deny that motion
beeause P'm going to have to weigh that testimony” (Tr. 208-09), It is
clear thaf, at least during the hearing, Judge Child erronecusly viewed
the guestion of the existence of a primsa facie case a8 one dependent
upon the review of the fotality of the evidence adduced rather than, as
we have explained above, an issue which must be determined solely on
the basis of the testimony rendered and submissions made during the
Government’s case-in-chisf Indeed, considering his dectaration that “if
there were no adverse testimony there would be a prima facie case,”
ne other interpretation is possibie,

It is true that, ai the hearing, Judge Child ruled that a prima facie
case had, in fact, been presenied and, therefore, it might be argued
that the misapprehension as to the requirements of the law manifested
in the above-quoted passage from the transeript did not fatally
compromise his writien analysis. It is, however, apparent from his
written decision that Judge Child based both his rejection of Jeff dones’
volumetric estimates as well as hie crificism of Jeff Jones’ failure to
accord any value for euxenite, critical elements in his ultimate
denigration of Jeoff Jenes’ testimony, on the testimonial evidence
provided by Guy Jones. Since Guy Jones’ testimony was elicited by
contestees in the course of presenting their case, consideration of this.
testimony in the confines of a determination as to the existence of a
prima facie case was clear error.

Moreover, not only did Judge Child rely on evidence not properly
congidered in adjudicating the existence of 2 prima facie case, he alge
seemingly devised a heightened standard for establishing it. Thus, he
declared that “where the government has self generated documents in
its possession which indicate a strong likelihood of a valid discovery
existing on the claims in question, it must, at 4 minimum, overcome
the basis of those documents by discrediting them or producing equal
and contrary data in order £o meet ifs burden of making a prima facle
case of no valid discovery” (Decigton af 9). This reformulation of the
standard for defermining ihe existence of a prima facie case must be
rejected for a number of reasons,

As we have stressed above, determination of the existence of a prima
facie cuse is necessarily limited to the confines of the Government's
cage-in-chief. This includes, of course, testimony elicited in cross-
examination. Where a contestee, as in the instant case, eross-examines
a Government witness ‘as to contrary conciusions reached in prior
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Government examinations of a claim, both the witness’ response and
the substance of the prior report, if admiited into cvidence, are
properly weighed in adjudicating whether or not a prima facie case hag
been established. To the extent that the factfinder defermines that the
offect of cross-examination has been fo effectively undermine any
weight which might have been accorded the witness’ divect testimony,
the factfinder could properly conclude that the Government has failed
in its obligation to establish a prima facie case.

This is not the same thing, however, as positing an affirmative
obligation on the part of the Government, based simply on the
existence of an argunably contrary Government analysis, to rebut thig
analysis as a precondition of establishing a prima facie case, While we
have, in the past, suggested that such reports cught {0 be provided to
a claimant {see United States v. Copple, supre at 121), we have never
intimated that the Government was required o introduce these
documents in its case-in-chief. And, absent such a positive obligation,
there can be no requirement that the Government affirmatively negate
such reports since, as has been noted, "a mineral report, just like any
other internai BLM report, has ne independent evidentiary weight nor
is it probative as t0 any issue of law or fact ‘until such time as the
pertinent facts are admitted by the applicant or the report is admitted
as evidence at a hearing intliafed by a contest complaint.” United
States v, Aiken Builders Products (On Reconsideration), supra at 83
{eoncarring opinion), eiting John B. Coghill, 29 1BLA 177, 181 (1977),
and Don E. Jonz, b IBLA 204, 207 {1972). As that opinion continued,
“[Ulinless the report is subseguently admitted into evidence, i hasg no
relevaney whatsoever so the contest proceedings, and, indeed, s not
even part of the record upon which the determination of the ¢laim’s

validity will be made.” Id. This being the case, there can simply be no
affirmative obligation that the Government rebut other Government
reports as a precondition to the establishment of & prima facie case,

in any event, it is almost impogsible to agcertain how Judge Child
conld support a finding that the Gevernment failed fe establish a
prima facie case of invalidity with respect to the claims ether than the
Good Luck Nes. 2, 3, and 4. Certainly nothing in the Wood report or
the Guy Jones report or position paper undermined Jeff Jones'
assertion that the claims located downstream %€ were not supported by
a discovery. On the eontrary, the Guy Jones report had expressly noted
that the values recovered indicated “an impoverishment of columbium-
uranium-thorium placer mineralization” ag one proceeded northward
{Fxh. C~1 at 11), while the position paper sbserved that “Tuintil on-the-

#'The nortleyromont claiem fe the Good Luck Me. 000 Fram its sauihern endling, the claims continue nosirenm along
£he: Bmath Fork Payeite River in the following gemeral order, theugh theve iz some overlapping: Good Luck (4, Baron
Urael N 1, Saed Lok No. © {genorally adjecsnt to e Baren Ureel No. 1), Baron Cresh Ne. 2, Good Lak Mo, 1
{gencrally adiacent to the Baron Creek No. 2), (Foat Creek No. 1, {ood Tatek No, 2, Good Fack No. 3, Goad Lawk Mo,
4, and Good Luck Na. b While the $ond Tawk Ne 5 1y avtually located upstreacn from the Good Tuck Nos. 2, 3, sbd
4, i churn drill holes weore lopcated within the Hmits of that claim.
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ground mineral examinations are conducied en the elaims, it is nearly
impossible to gpeculate as to which claims might be contestable.”

In fact, examination of Table 11 attached to the Guy Jones report
shows that the values which Guy Jones caiculated based on the resuits
of the churn drill hales other than Nos, 18 and 15, were, in every
instance but one, below his calculated cost of production, i.e, $0.2201
per eubic yard. 27 The sole exception was drilf hole No. 17, located on
the Good Luck No. 1, to which he aseribed a value of $0.227 per cubie
vard. However, $6.12 of this value was premised on ThO., which, as
we nofed above, Guy Jones subseguently devalued by 80 percent with
respect to the values obiained from drill holes Nos. 13 and 15, because
of the lack of a market for the thorium. 28 A gimilar deduetion for the
value from drill hele Ne. 17, would lower itg value far below the costs
of praduction. Thus, the calenlations congained in the Guy Jones
report, itself, support the Government’s assertion that no discovery
existed on any of these claims.

[51 Finally, even ignoring the manifest problems we have already
dalineated with Judge Child’s prima facie case analysis, there is an
additional infirmity with his finding that no prima facie case had been
presented. This Beard has held, on numerous cecasions, that
unconiradicted evidence of the absence of produetion from a mining
claim for an extended peried of time iz sufficient, without more, to
astablish a prima facie case of invalidity. See, e.g., United States v.
Zweifef, 508 F.2d 1150, 1156 n.5 {10th Cir. 1978}, United States v.
Hooker, 48 IBLA 22, 31 (1980); {nited States v. Hess, 46 IBLA 1, T—

9 {1980). This rule reflects the principle that, given the varying
economic conditions present over a peried of many years, a mining
claim will usually be developed wnless it is not commercially feasible
to do so profitably. United States v. Alaska Limestone Corp., 86 1BLA
3186, 320 (1282). In other words, the best evidence of what a prudent
man would do is what a prudeni man has done,

Herein, Knoblock, called as an adverse witness by the Government,
tegtified that he gequired the claims around 1963 and that, since that
time, there has been no production frem the elaims (Tr. 15). Claimanis’
failure to market any minerals from the claim since 1963 raises the
presumption thaf they were not marketable at a profit during this
time, and thig presumption was buttressed by Knoblock's additional
testimony that plans to develop the claims by Sim had been abandoned
because Bim had asserted that he was unable to verify the existence
of a discovery. Knoblock’s testimony, while clearly not preclusive of an
uitimate finding that the claims were supported by a discovery, was

e valmes vornputed by Gy Jones ravieed From $0.034 per cubic vard for drilf hele Neo. 1F ap to 30227 for deil)
hele No. 37, Only twao of the deill holes, Now, 16 and 17, had valom above $0.11 per cudde yurd . See Bish, O-1, Table
1

8 The pmblem wrth the therium market woa deseribed in Minersal Facts and Problerme, T888, “Thorbum,” J. Hedrick,
Bureau of Mmes Bulletin 875 at page #42:

“Thorfur is recovered as a byproduet of provessing monasite for the Tanshaeides and yibrism (rre eartha), and
manasite i yecovered 4% & byproduct of minersls sands mined for titeninm and zircosinm end from tin mining,
Thevefore, monszibe production does not reflect world demand for thoriwm, A a result of the large demand for rare
esrths, a large overeapacity exits for thevium, slthough I8 content @ th ave fr shoat one-denth that of the ravs
enrths.”
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nevertheless sufficient in itself to establish a prima facie case of
invalidity and to put claimants to their proof.

In light of all of the foregoing reasons, our de novo review of the
record convinces us that the Government clearly established a prima
facie cage of invelidity with respect to all of the claims. Judge Child’s
conclusion to the contrary is hereby reversed.

Ultimately, however, the guestion to be resolved in this appeal is
whether contestees have preponderated in showing that all or any of
the claims at issue were supported by a discovery of a valuable mineral
deposit as of the date of withdrawal. #% Judge Child concluded that
contestees had preponderated with respect to every claim, We turn now
te this question.

Just as we have indicated in our analysis of the prima facie case
guestion, we beliove it advantageous to bifurcate the claime into two
geparate groups for purposes of analyzing the record as if relates to the
question of discovery. The first group congists of the Good Luek Nos.

2, 3, and 4 placer mining claims. The deposit delineated en these three
claims by Guy Jones was the focal point of mueh of the analysis
submitted below and the assays from churn drill holes Nos. 18 and 15
located therein were qualitatively superior to those cbfained from the
other drill holes. Clearly, if contesiees are to be deemed to have
preponderated on the question of discovery with respect to any of the
claims, it will be with these three claims. The second group consigis
of the remaining claims, viz., the Geat Creek No. 1, the Baron Creck
Nos. 1 and 2, and the Good Luck Nes. 0, 00, 000, , and § placer
mining claims. For these claims, there is simply no gainsaying the fact
that the evidence to sustain a finding of validity is substantially
weaker. Indeed, as we shall show, it is virtually nonexistent.
~ What, then, does the record show? Jeff Jones testified that he took
various hackhoe samples, nene of which showed any significant values.
These samples were totally discounted by Judge Child who asserted
that Wood had discugsed the “unswuitabibty” of such sampling
techniques for testing deep placer deposits. In fact, however, Wood did
not suggest that such samples were irrelevant; rather, he noted that
they have “himited value in festing s deep placer deposit” (Exh C-3 at
7). Guy Jones, while agreeing that the churn drill holes provided an
opportunity to study the mineralogy of the depesit to a greater depth
than would be possible from the backhoe samples, actually testified
that “[blased on my experience, large bulk samples taken from backhoe
irenches give beiter resulls than churn drill hole fests™ (Tr. 218 (italics
supplied)), though he did not believe that the samples taken by Jeff

date of the withdrawal for the SNEA, virtually no evidenee ways submitted conterning e existence of o preset
rrarket. Thus, we spree with Judge Child that the only mmestion f=icky Joined was whether or net 3 discovery gristed
in 1872, when the land was withdvaen frovo sinernd sty See, o2, Comeron ¥ Ukiled Siefes, 2RO TS, 450, 458
{1920y Cfemr Geweoed Enterpriser, Inc. v, Keel, 508 F.28 180, 181 {9th Cin. 1894
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Jomes from the backhoe pits were sufficiently Iarge to qualify as “large
bulk samples.” Id,

The point of the foregoing is not that we believe that the backhoe
sampies were more prebative of the real value of the ¢laims {han the
chuan dril] bole results. We do not so balieve. Its relevance, however,
lies in the fact that, to the extent thai Judge Child sought {6 utilize
the backhoe samples to discredit Jeff Jones analysis of the evidence
bearing on the discovery gquestion, 30 the record simply fails to support
Judge Child’s conclusions. Moreover, we expressiy reject any
suggestion in Judge Child’s decision that the values obtained have no
probative impact on: the issues under consideration. At a minimun, the
results obtained from the backhoe sampling are clearly corroborative of
the similar resulis showr in the assays of the churn drili holes sther
than Nos. 13 and 18,

insofar as the elaims other than the Good Luck Nos. 2, 3, and 4, are
concerned, the only evidence that a discovery existed on any of these
claimns was the declaration by Guy Jones at the hearing that a prudeni
individual would be justified in the development of the other eight
claims. See Tr. 238-39, 245, Guy Joney conelusion, however, was not
premised on an analysis of the assay regulis from churn dnil holes
drilled on thoese claims but rather arose degpite those resulis. Thus,
Guy Jones testified that “Rare Metals drilled those first 12 tholes] and
they did find material, but I find that there were, especiaily regarding
gold, and/or platinum, was not professional enough and further
development would be justified” (Fr. 239). In point of fact, however,
even if one added the platinum and gold values which Guy Jones
ascribed to the deposit on the Good Luck Nos. 2, 3, and 4, to each of
the 12 chugn drill holes drilled by Rare Metals Corp., not one of thoge
drill holes would show values greater than Guy Jenes’ production costs.
31

{61 Guy Jones, in effect, rejected gl of the sampies ether than those
obtained from chiwrn drill holes Nos. 13 and 15 and proceeded to base
his expert opinion as to whether a discovery existed on all 11 of the
claims solely on the showings of these two drill holes. This conclusion,
however, ig clearly based on an impermissible use of geologic inference.

This Board has had nomerous opportunities in the past to explore
the proper uses of geologic inference. Thus, we have held that “where

38 hat Judge Ohild ofifized the taking of the badkhos samples to discoomt all of Jeff Jones' snalysis is cbeious,
Thus, in o wngle parggragh in bis dectelon, he Bret assetled the uiility of the backhne sawmples, then adverted to the
probiom wikh the gevaying as i related Yo gold and plsts and finally Tuded thot “tie miporal valee opfnines
of J. J. Jones ware therefore speculative and afforded likle «wredibility” {Deaclsion of 5 (Ralics supplied)). Even assuming
that Judee Chikd's charsctorization of the sfficsey of backhor mampling was correct, this woudd merely jostify ignoring
fhe rosulks of that sampbing, 16 would net, ipeo frcks, justify dinconniing Jeft Jonss” independent anaipsis of the rewalls
¢f the churn hele deflling. See United States v, fooker, supra st 81 ("While the mineral iner's ultimake Tueion
of wvelidity may have bean vendered fufally defbotive beenuse of the apphication of fmproper standerds, this inno
way tairded the other testimenial evidense which be gave.") )

FThus, in his repard, Guy Jones valied pold gt $163 per cobie vard and platinam ot $3.036 per oubic yerd, See
Hsh, -1 gt 30 1F ome adds theps nmovnts £ the valuss whick Gov Jones eomputed for drill holes Noa. 1 thropah
12 {gee Rk, (11, Table II), the values range fHom $116% for churn doil hole No. 1 {0 20083 fhe thuamn Erill hole
o, 11, all of which were wefl lelow CGluy Jovws' produetion eosts of $0.2201 por cubie yard. indeed, aven if ans
wawmed, as Guy Jones suggeated, that a1l of the costs of the dredge would be armorlized by the produciion from the
Gogd Tack, MNow 2, 3, and & (bwf see United Sigtes v. Collond, 128 TRLA 2686 {1994, preduction wsis would only decline
tor 0. 1963 pey eulde yard, still in excess of the hest showisg
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values have been high and relatively consistent, geologic inferenee can
be uged to infer suffietent quantity of similar quality mineralization
beyond the actual exposed areas, such that a prudent man would be
Justified in expending labor and means with a reasonabie prospect of
success in developing a paying mine.” Inited Stafes v. Feezor, 74 1BLA
a6, 79, 90 1.D. 262, 27475 (1983). What coniestees seek to do herein
i8 not to project high values bevond the area actually exposed, rather
they seek to project high values into areas which are exposed but
which expesures fail to exhibit these high values. We are unaware of
any prior Board precedent which has sanectioned the use of geelogic
inference in derogation of actual sampling results, nor can we permit
such use herein.

{'7] Of equal importance, to the extent that confostees seek to
challenge {he reliability of the other churn drill hole assays as well as
Jeoff Jones” backhoe sampling, we are, in eszence, left with eight claime
which have no indications of value. Indeed, these eight claims would
noi even possess an exposure of a valuable mineral depoesit sioce,
absent the churn drill holes, there is no evidence that a nuneral
deposit exists within the limits of any of these claims, much less one
of any value. 32 Contestees, as proponents of their claims’ validity, are
required to show an expesure of a mineral deposit within the
boundaries of each of the claims challenged. See, e.g., United Stafes v.
Feezor, 130 IBILA at 214--15; United States v. Whittaker, 95 IBLA 271,
282 (1987). In order to de so, given the facis of record hergin, they
must rely either on the ehurn drill holes or the backhoe samples
located on each individual claim. To attack the efficacy of both is to
simultaneously establish the invalidity of ail of these claims.

Whether one utilizes the backhoe sampling or the results of the
churn drill holes, 1% is readily apparent that contestees have failed to
establish the existence of a valuable mineral deposit within the Hmits
of any of the claims in this firsi grouping. As an initial matier, we note
that ne ehurn drill holes were drilled on the Good Luck Nos. 000, G0,
and 5. The only assays available from these elaims were those taken
by Jeff Jones. Those results clearly failed fo establish the existence of
a valuable mineral deposit within the limits of those three claims, and,
to the extent that these samples are discredited, there is simply no
avidence of the existence of a mineral deposit within the limiis of those
claims. Aceordingly, those claims are hereby declared null and void for
want of a discovery.

The chart below provides a comparison of the estimated values by
elaim computed by Guy Jones (Exh. C-1, Table 11) on the basis of the

3 The mere presenee of gravels within the chaie boonduries iy ineufficient, without more, o establich the axistence
of any locatable minersl depasit, While i might, of course, be srgued dhat the gravel iy, iteclf, 2 minersl deposis,
comper varietios of gravel were removid from foration by sec 3 of $he Surfies Roesovress Act, §9 Star, 868, 30 UF.5.0,
$BET (1958, and, in auy event, there 19 uo evidence, whotooever, that the gravel vowdd be mined aad marketed ab
a profif.
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assays from the churn drill holes and by Jeff Jones (Bxh, G-7 at 17}
using the same charn drill hole results.

VALU/E PER

CHURN CUBIC YARD*
CLATM NAME DRILE
# Gy Jeff
Jores  Jones
GOEl TAK MO 0 v iierinime s s e s ame e st ve e dam e nnn gt 444 st 41 1,318 $0.179 $0.051
Baron Creek No. L ... & (018 o0

2 0058 0041

8 0.038  0.028

307, G115 0085
17

* For thoss chuims with muiiple drill holas (Good Lauck Nes. ¢ and 1), the value is the
weighted aversge value.

Inasmuch as Guy Jones calentated a cost of production of $0.1952
per cubie yard, without consideration of any capital costs for a dredge,
the above chart makes if graphically clear that there is situply no
evidentiary basis upon which to premise a finding that the Baron
Creek Nos, 1 and 2 and the Goat Oreek No. I placer mining claims
were supported by a discovery of a valuable mineral deposit. Using the
weighted average of the churn drill holes, a similar finding with
respect to the Good Luck Nos. 0 and 1 placer mining elaims would be
warranied.

Admittedly, if one totally discards the results obtained from the
holes drilled by Rare Metals Corp,, the situation with respect to the
Good Luck Nos. 0 and 1 becomes less clear. Guy Jones calenlated the
values shown in drill hole No. 16 (lscated on the Good Luck No. 03 at
$0.217 per cubic yard and computed the values shown in drill hole No,
17 (located on the Good Luck No. 1) at $0.227 per cubic yard. 22
Asgsuming, arguendo, no capital costs for the dredge, these values
would be above his average production costs ($0.1852 per cubic yard).
Heowever, as discussed above with respect to drill hole No. 17 in the
context of the prima facie case isgue, merely adjusting the thorium
valaes beeause of its Hmited marketability, as the Guy Jones report did
with respect to resulis from drill holes Nog, 13 and 15, results in &
decrease of the total vahie for drill hele No. 17 te $0.131 per cubie
yard, far below the most optimum production cost estimate, A similar
reduction for ThO; content with respeci to drill hole No, 16 lowers its
value to 80,187 per ¢ubic yard, which, while closer to¢ Guy Jones’
minimum produaction costs, is also negative. 3 Moreover, two-thirds of
the remaining value aftributed to this drill hole is based on its ytirinm

Baroe Creek No. 2 ...,
Goat Oresk Ne. 1 ...
Good Tack Mo 1 e

S

Wy pote they Jefl’ dones bad ealonlated the vaduen from the fsssvs of these fwo diill holes ax $0.044 per agbic
vard for deill hole No, 14 and $0.080 per oubie yard for 4ril hole No, 17, These Sipnres wree far below the lowest
ertimate of productien voets. The discrepancy betweon the evaluations by Jeff Juncs ered by Goy Jores are primerily
related to the values which Guy Jones nacrined fo Grilf lole Mo, 28 for Chortum and to @eilf hole Ny, 17 for thorlum
and yikrinm.

i 'While the logs of $0.0082 par cuble vard may seem small, I mash be remembared that, spread sver a depasit
similar in size (88 mithon cabie feet) tu that prejected on the (oot Lack Nae. 2, 3, and 4, the tota] Joss would
agprepate $721.800. And this i o losy which occurs gven sasureing no oapital expenditures foy a dvedze mnst be
reenwered fom produshion.
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content and there is substantial question whether any of the value
attributed to the yitrium ($9.00 per pound) could be realized, 3%

What the abeve analyais establishes is that, even accepling the
validity of all of the assumptions confained in the Guy Jones repori,
there is simply no bagis for concluding ihat a prudent individual would
be justified in the further expenditure of labor and means with a
reasonable prospect of success in developing any of the above claims,
given the information known either in 1972 or today. A prudent
individual most assuredly would net proceed to develop claims where
the enly evidence as to their value indicates that the cost of preduction
exceeds the ultimate returns. And if; as alleged herein, it {8 assumed
that the evidence as to value is faulty, a prudent individual would not
simply ignore the assay results and proceed to put huge amounts of
capital at risk. Rather, such an individual would first conduct or
commnission further testing of the deposit 1o ascertain whether his
agsumptions as fo value are correct. 36 Only after some objective
indicia has been obtained that the value of the deposit exceeds the
likely cost of production can the commmencement of production be
characterized as an act of prudence. No such evidence was developed
prior to 1972 and none has been generated since that time. We
therefore reverse the decision of Judge Child and declare the Baron
Creek Nos. 1 and 2, the Goat Creek No. 1, and the Good Luck Nos,

6 and 1 placer mining ¢laims nuli and void for lack of a discovery of
a valuable mineral deposit.

We now turn to the second grouping of claims, the Good Luck Nos,
2, 8, and 4. As noted above, Guy Jones premised the existence of an
88-million-ton deposit on the results chiained from two churn drill
holes, drill hole No. 13, located near ihe north endline of the Good
Luck No. 2, and drill hole No. 15 located in the south half of the Good
Luck No. 4. In determining the value of this deposit, he weighied the
averages derived from the assays for these two drill holes and projected
thexn throughout the deposit. Not only, however, arve these two drill
holes located approximately 6,000 foet apart, but two other drili holes
{Noz. 11 and 12) are located between them on the Good Luck No. 3,
and a third drill hole (No. 1{} is located approximately 750 feel
northwest of drill hole No. 13. See Exh. G—8. The values which Guy
Jones computed for these three holes were $0.017 per cubic yard for
No. 10, $0.014 per cubic yard for No. 11, and $0.096 per cubic yard for
No. 12, See Exh. -1, Table IL

Asg noted earlier, Guy Jones chose to disregard these results both
hecause of the failure to have the concentrates assayed for gold or

i relationship to the (Good Luok Mes, 2, %, and 4 minfag clatme,

#Tn this regard, we note ihat Koobliek, bimeelf, way awaxe of the necessity for farther exploration of these dleizas,
Thess, be noted, with reference to these claims

Y01 was intevesied in proceeding, as ! seid, any hody would proceed, they're gotng to de 2 ot of tosting on thedr
oo, The tent Roles that in there, you knew, {are] just sn indivation that they're there. But {Eheve] has to be a ot
of testing done lo go ahead” (Tr. 278}
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platinum as well as the failure fe have the magnetic fraction assayed
at all, a failure which, as we indicated above, could negatively affect
total ChoOs readings because of the possible exclusion of ilmenorutile,
See discussion supre at note 21 and accompanying text. One obvious
problem with Guy Jones’ approach, however, is that by dismissing the
regults from churn driff holes Nos. 11 and 12, we are left with no assay
results, at all, frome the Good Luck No. 8. Since, as we have already
discussed at length, any claim must, as a precondition to validity,
contain an exposure of a mineral deposit, the total exclusion of the
assay results from drill holes Nos. 11 and 12 would preclude a finding
of validity for the Gooed Luck No. 3, regardless of the showings
obtained from drill holes Nos. 13 and 15, Needless to say, this would
effectively mvalidate Guy Jones” entire analysis since the premise upon
which he examined marketability was the existence of an 88-mitlion-
ton-depesit which was primarily located on the Good Luck No. 3.

Alternatively, it 18 possible, even assuming the correciness of Guy
Jones' erticism of the assaying of drill ‘holes Nos. 11 and 12, fo adjust
the values derived to account for the failare to assay for gold and
platinum 37 as well as the possible undervaluation of Ch20s. Thus, one
could simply add the weighted average value per cubic yard which the
Guy Jones report derived from drill holes Nos, 13 and 15 ($0.03 for
zoid and $0.036 for platinum) to the total values derived from the
assays of drill heles Nos. 11 and 12, Thus, merely increasging the
derived value for those fwo holes by $0.066 would rectify any possible
discrepancy occasioned by the failure to assay for gold and platinum.

Simitarly, one could adjust the totals reported for Cha0s to account
for the failure to assay the magnetic fraction of the concenirate. Based
on Rupp’s X-ray diffraction analysis, the total Ch,05 content is
composed of 33—percent eusenite, 43-percent Imenocratile, and 24
percent columbite. In essence, therefore, assuming that the assay of
the nonmagnetic fraction recovered none of the Ch;0s in the form of
ilmenorutile, the totals reported represented only B7 percent of the
total ChoOs n the concentrate. Adjusting the reported values to reflect
160 percent of the Chy(3s content resnits in an increase of $0.006 for
drill hole No. 11 and $0.062 for dril! hole No. 12,

Making both adjustments results in an atiributed value per cubic
vard of $0.086 for drill hole No. 11 and $0.224 for drill hole No, 12, -
While the Latter figure is slightly above Guy Jones’ costs per cabic yard
of $0.2201, %8 the total for drill hole No. 12 clearly overstates
recoverable Ch,Os since it now includes not only the Ch,Os content of
ewxenite, which the Government contends is not marketable, but alse
ineludes the ChyOs content of imencrutile which even Guy Jones
admitted was not marketable. Moreover, the average weighted value of
these two drill holes, the only ones located on the Good Luck Neo. 3,
is only $0.171 per cubic yard. Even making yet one more adjustment,

FiFhether or not platinum valoed are propeily considerad even In the context of analyring the resubts froxm drith
halen Now. B and 15 i5 2 matber more Gelly explored subseouently in this devigion.

HEWhan considering the validty of the Gosd Luck Moy, 2, 3, and 4 sainingr cigimes, the capital coste of the dredpe
mush be atcoentad for.
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this time te asceount for the failime o assay the coneentrates for UGy,
resuits in a total value of $0.231 per cubic yard, a figure which, while
marginally above the projecied development costs, still overstaies the
value of the contained ChOs Thus, any analysis which is limited to
determining whether or not the evidence establishes the existence of

a valuable mineral deposit solely en the Good Luck No. & placer mining
claim muzst conclude that this guestion can only be answered in the
negative;

Ultimately, of course, contestees argue that a single deposit has been
delineated which encompeasses both the southern portion of the Good
Luek No. 2 and the northern portisn of the Good Luek No. 4, as well
as all of the Good Luck No. 3 mining ¢laim. Therefore, it ceuld be
argued that the proper approach for defermining valie would be to
derive 3 weighted average of all of the drill holes (using the adjusted
valnes for drill holes Nos. 11 and 12 computed above). The weighted
average for ChyOs per cubic yard 1s 0.1495 pounds. This toial is
approximately 25 percent lower than the 0.20 pounds per cubic yard
Ch20; vpon which Guy Jones premised his value analysis. This has the
result of owering the cohmmbite value from $0.055 to $0.041. 3% Making
a similar adjustment for the Ch.0Os content of the euxenite, wonrld
reduce its value from $0.088 fo $0.084. The above adjustments, whieh
we believe to be absolutely required under any analysis, lowers the
total value, as computed by Guy Jones, from $0.342 per cubic yard to
$0.306 per cubiec yard. Were this a value fairly supportable in the
record, and if the projected development costs ($0.2201 per cubic yard)
were also supported therein, the decision of Judge Child with respect
{0 these three claims would be sustainable. The problem, however, is
that the projected value is based on assumplions which we do not
helieve ave supportable and, further, the projected costs clearly
understate the costs which would sceur.

{8] The key assumption relating to value is that the mineral values
contained in the enxenite can be reglized. In his decision, Judga Child
rejected Jeff Jones’ exclusion of euxenite values arguing that “there
was a market for [euxenite] prior to 1972 and there has been since”
{Decigion at 93, While there is absslutely no guestion that euxenite was
marketed by Porter Brothers until 1959, there is nothing in the record,
nor has research been able to disclose anything else, which could
support Judge Child’s assertion that there has been a market for
euxenite since 1972, On the contrary, it seorns cleur that the market
for euxenite which existed in the late 1950°% was a Government-
generated market, designed to bolster domestic production of minerals,
which collapsed when Government purchasing sabsidies terminated.

52 {Iuy Jones had computed the amount of colurabite by determining that the eoluombite in the Payelts plecer depoeit
egntained 7437 pervent Chz(s. Sinee the amount of (hy(h in the forrm of cohiabite had been dutermivied to be 0.036
ponda jor cubia yard, the amount of celuwmbite woenld be 0048 pounds per euble yard.
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Precizsely because the Porter Brothers production of eusenite at Bear
Valley was unigue, it has received considerable attention in standard
minerals publications. These treatises make it clear that the
production at Bear Valley in the late 1950's was not the result of
market forces hut of Government intervention. Thus, the 1857
Minerals Yearbook, Vol. 1, published by the Bureau of Mines, noted
that domestic production of columbium-tantalum had increased 71
percent over the previous year, due principally to the higher preduction
by Porter Brothers at its Bear Valley operation, 40 which was
purchased by the Government under a special contract. 42 Jd at 403~
04. It was further noted that the market price for foreign columbiie
varied between $1.40 and $1.15 per pound of contained pentoxides
{assuming a Ch:Ta ratio of 10:1), whereas the Government purchase
price for domestic columbium was $3.40 per pound of contamed
pentoxides. Id. at 406, Thus, the Government purchase price was, at
a minimum, almost 150 percent above the then.existing market rate.

In 1958, new Government purchases of domestic columbium for
stockpiling purposes were discontinued. As has been noted above, upon
fulfillment of its existing Government contract in 1959, the Bear Valley
operation shut down. By 1970, it was noted that “{tihe U.S. columbium
industry has depended on imports and Government stockpile releases
for ali of #s columbium since 1959 Mineral Facts and Problems, 1970,
"Columbium,” R. Griffith, Bureaa of Mines Balletin 650 at 278, This
publication also obgerved that while a small production of columbium-
mineral concentrate was reporied from South Dakota and New Mexico
from 1966 through 1968, no shipments were made. Id. With reference
to domestic production, the report noted that “feiven the most
promising demestic suppiies, those in Colorade and idahoe, would
require that the price of columbium double to abeut $2.75 per pound
of contained eolumbium before production would be economically
attraetive.” Id. at 287, '

Fifteen years later, this outlook had not changed. Thus, in Mineral
Facts and Problems, 1985, “Columbium,” L. Cunningham, Bureau of
Mines Bulletin 875, it was noted that “[tlhe United States has not
produced any significant quantities of columbium raw materials for
years.” Id. at 186. In explanation of this fact, the report noted that
“Tdjomestie columbium deposits are low in grade and considered
unecononic to mine,” Id. at 185, Table 6 of the report disclosed
virbually vo domestic production of columbium minerals in any form
from 1973 {c 1983. 42 While the United States continued to be a major

vl domestic production of columbium other then ot Baar Valley was 4y a hyproduct of pegmatite deposits mined
for other minersls, /4.

1 8ge, 303 of the Defonge Frodustion Act of 1850, 84 Stal. T98, 801, had originally authorized the purchase of eritical
wodd stratesiy mivernls avd motals at prices ahove ewrrently prevailing marked pricss. This was expressly extendad
o eolumbiurm and tastalign by the 1 tie Minerels Program Extorainn Aot of 1853, 8% Sint. 417, Fially, see. 3(d)
of the Bomestic Tuagsten, Asbestos, Fluorspar and Oohurdinmg Tastalum Production and Porchase Ao of 1858,

76 Stat, 579 (often reforred to as Pablic Law 748}, authorized the prrehese of up 1o 260,000 paunds of contained
pantoxidas,

*:Fhe table indicated that for tne vears 1980, 1851, smd 1382, 4 small unreported quantity of cofumbium minerals
was produceed. As noted in 2he text, there fz rbsofutely no evidenes that such miner prodaction as &id ooy wag in
the forn of ewrenite. Indeed, sinve there is no quention that the Buor Valley depemit kas nover been reactivated, if
is & virtpal certxinty that even thi: limdbed p1oducticn of Chyds was oot from cuxenite. No domestic productivs of
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processor of columbium feedstock into eclumbium end products, the
raw materials processed were pyrochlore and columbite, Id. at 187,
There was no indication that euzenite was being marketed anyplace in
the United Staies.

In short, we can find nothing which supports Judge Child’s assertion
that a market for cuxenite has existed since 1972, Instead, what is
disclosed is the existence of a Government-spawned market for
cuxenite in the late 1856('s, which market evaporated when the
Governznent eeased to pay a premium price for ChyGs. In our decision
in In re Pacific Coast Molvbdenum, supro, which Judge Child cited in
support of his delermination that the absence of a market for euzenite
in 1972 was not prechusive of a determination that euzenite was
marketable, we differentisted befween normal market fluetuations and
fandamental struetural changes which “nvalidate higtorical conditions
a8 g guide {0 present marketability.” Id. at 30, 80 L1}, at 36(. With
respect to the latier, we adverted to the situation adjudicated in United
States v, Denison, 76 1.1, 233 (1869), where “cessation of a Government
stockpiling program which had greaily elevated manganese prices,
served to render these past prices irrelevant to the guestion of present
marketability.” fd. While the Board recoguized that “[ilt was, of ecurse,
not heyond the reaim of possibility that a future stockpiling program
might some day be initiated,” we nofed that “[sluch a pessibility * * *
was essentially speculative and could not serve as a predicate upon
which a prudent man would have proceeded to expend time and money
with a reasonable hope of success.” Id. {italics in original),

The concerns to which we had reference in In re Pacifie Const
Molybderem clearly resonzte in the facts surrounding produaction of
euxenite in 1959, Production at Bear Valley comunienced under 2
Government contract which provided for peymenis far in excess of
market values. Production continued only uniil the Government buying
program ended and the Goverament contract was filled. At thai point,
production ceased and has never been resumed, despite the fact, as has
been noted, that a 30-year supply remained at the Bear Valley site.
Contestees’ implieit suggestion that, because Porter Brothers was able
to find a market for the euxenite produced from Bear Valley in the late
1850, it should be presumed that they could find a markes for the
euxenite from the Payette placers in 1972 or today is only valid to the
extent that one assumes that a Government buying program, similar
o that in exigtence in the late 1950°s, would come into existence and
result in an offer to purchase the ChaOs content of the euxenite from
the Payette placers at a price far above the market raie. This is
precisely the type of speculative possibility that, we cautioned, would
ot induce a prudent individual to expend further time and money with
a reasoneble prospect of developing a paying mine.

cobtinbives or tendelum was reported For 1987 or 1988 See 1380 Minerale Yearbook, Vol, I at 281, 1988 Mirerols
Yearbook, Vol T at 303, :
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We recognize that Guy Jones testified that the amount of euxenite
per cubic yard found on the Payette placers (0,158 pounds per cubic
yard) was greater than that which was successfully mined at Bear
Valley ((.130 pounds per cuble yard). See Tr. 222-23; Exh. C-1 at 8.
Judge Child zlhzded to this testimony in his decisien. See Decision at
10. If this were true, it might be argued that the fact that Porter
Brothers ceased operations at Bear Valley affer the completion of the
Government contract in 1959 did not necessarily establish that the
richer deposit found on the Payette placers conld not be successfully
exploited. The fact of the matter, however, is that Guy Jones was in
arror.

Gy Jones provided no basis for his assertion that the Bear Valley
deposit contained (.130 pounds of euxenite per cubic yard, Jeff Jones,
in his report, had asserted that “Talt the Bear Valley property euxenite
averaged 1 pound per cu. yd.” (Exh. G—7 at 18). Jeff Jones alsy failed
to provide any source for his information. Published sources, however,
eorroborate Jeff Jones’ conteniions on this point. Thus, Umied States
Mineral Resourees, Geological Survey Professional Pappr 820 {1973),
eoniaing a detalled discussion of the Bear Valley deposit in its chapter
entitled “Niobium (Columbium) and Tantalum,” which we set forth
here:

The most impertant placer deposit of niobium and tantalom known in the United
Stutes is ot Bear Valley, Valley Couniy, Jdahe, The placer was mined from 1955 through
1959 by two dredges with z combined eapacify of 8,000 cubic vards per day, and during
the period of operation 1,060,000 pounds of combined pichium and tantalum oxide was
produced from the envenite and subordinate eolumbite recovered from the deposit. 1t has
been estimated that there Is sufficient unmined ground to permit 80 yoars” mining at
the same rate of operation.

‘The placer area is in a glaciated valley in the granitic racks of the Xdaho batholith;
the richest piacers, which have been partialiy mined, are in the upper part of the valley
where the source of the vahiable minerals is theught 1o be a 8-square-mile area of
quariz diorite and agsociated pegmatites. The euxenite content of the quartz diorite is
very irregular and may range from a trace ko 0.05 pound per cuble yard; this has been
enriched to about I pound per cubic yard in the placers, where the suxenite is
accompanied by a large suite of other heavy minerals, some of which, with their
estimated tensr In pounds per cubic vard, are as fillows: Colmmbite (61.2), ienite (20,
magnetite (5, zireon (0.05), garnet (B}, and menazite (0.5).

United States Mineral Resources {1973), “Niobium (Columbium)} and
Tantalum,” R. Parker and 4. Adams, Geological Survey meesszenal
Paper 820 at 449 (italics supplied, citations omitted). 8

From the foregoing it can be seen that Jeff Jones was correct in his
assertion that the euxenite content of the Bear Valley deposit was
approximately six times higher than that indicated by churn drili holes
Nos. 13 and 15 for the Payette placer deposit. Mereover, both the
monazite and the columbite content were more than feur times greater
in the Bear Valley deposit than the Payetie placers. 4 Guy Jones'

4 Thiz prbiicetion, ae well as the varions editions of Minerel Fuely end Proflems, are standerd referance warks
af whieh officind notics may by talan putssant o 42 OFR 4240, See Unbied Sfafes v Alken Bullehves Produets (On
Becongideration), supra at 7278 & n.3 leonearring opinfor),

#4 Giuy Fones had compated the cohumbite content of the Payette placer depesit ab 0.048 posinds pat cubia yard and
the mosazite tontent at 0.1176 popnds per cubie yard, See Bxh. C-1at &, 4.
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contention that the instant depoesit was of higher quality than that
mined at Bear Valley is simply unsupportable,

We find, therefore, no realistic expectation either in 1972 or af the
time of the hearing that a market would scon exist for domestic
euxenite deposits, parficularly the deposit at issue herein. It follows
that Jeff Jones was correct in disregarding that part of the Ch04
eontent which was contained in the euxenite sinee there was no
indication that i could profitably be recovered and, indeed, the absence
of an existing market for euxenite, given the history of the Bear Valley
deposit, was affirmative evidence that 1 could not be recovered at a
profit. '

Guy Jones had also allocated $0.061 in value to the ytirium content
of the deposit. Of this, $0.001 was for the yitrium content of the
euxenite. In the abgence of a market for euxenite, however, there is no
reasonabie expeciation that the yitrizm contained therein couid be
sconomically processed. More critically, io the extent thai Guy Jones
ascribed a value of $0.06 for ytirium contained in monazite, we must
agree with Jeff Jones that there is minimal evidence of record that a
prudent individual would reasonably believe that any of this value
coulé be realived from this deposit.

As an imtial matter, we must peint cut that the ondy churn drili hole
which was asssayed for ytirium was No. 16, which was noi located on
any of the three claims being analyzed. Thus, all assumptions as to
yitrium values are based on projections from outside the ares being
analyzed. This factor, in and of itself, substantially undermines the
reliability of Guy Jones” ealeulations as to the yitrium values which
might be derived from processing the deposit on the Good Luck Nos,

2, &, and 4 mining claims. This, however, is ot the only problem with
the values ascribed io the yitrium confent in the Guy Jones report.

In his mineral report, Jeff Jones, after quoting from Bureau of Mines
publications that “[hlecause of relatively large surplus stocks held by
rare earth processors, domestic production of ytirium compounds and
metal continued to be less than 50% of estimated capacity,” suggested
that there was probably no demand for the Y205 present in either the
euxenite or monazite found in the Payetie placers, Various professional
publications bear this out.

The essential problem is that, as was noted in Mineral Facts and
Problems, 1870, “Yitrium,” J. Stamper and ¥. Chin, Bureau of Mines
Bulletin 650, “Yttrium is always produced as a byproduct or coproduct
in the mining and processing of other elements.” Id. at T98-99. While
monazite was at ene Hime the principle domestic source for rare earths
and yiirium, since the discovery of bastnasite deposits in California,
rare earth production frem domestic monazite has dechned. 45 Though

4 Parh of this decline was attributable to the fach thak the merket for thorioem, which was profuced e o byproduce
of monazite provessing, iheelf dechined when the Aomic Brergy Ooramisaion ceased thorinm parehases in the 19600,
Large surplasea of therbum now exied in both demestic and foreign marketa. See Mineref Focts end Problems, 1985,

Continued
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menezite recovered from heach sand deposits in the southeastern
United Siates remains the principal souree of domestie yterium, this
monarite 18 proeessed ag a byproduet of titanivm and zirconium
minerals, which renders “monazite’s additional separation costg ® * ¥
minimal relative to the entire operation.” Mineral Focis and Preblems,
1985, “Rare-Barth Elemenis and Yitriom,” J. Hedrick, Burean of
Mines Bulletin 675 at 6569, Since, as shown above, there has been no
market for euxenite since 1959, the cost savings which result from
monazite’s byproduct status would not be available with respect to the
instant claims, Given that the Bear Valley deposit confained ahnost
four times more monazife and already had, in place, the infrastructure
which contestees would be required 1o build to successfully mine their
deposit, yet all production at Bear Valley ceased when the demand for
euxenite disappeared, there seemns little, if any, likelihood that the
Payette placer claims could be successfully mined for monazite, 46

Exclusion of the values aseribed to yitrinm and to the €hyOs content
of euxenite results in costs of mining exceeding the value of production,
even assuming total recovery of gold, platinum, columbite, and
uranium, and the marketability of 20 percent of the ThO,. And, as we
have nofed, there are significant questions as to the marketabiiity of
any of the thorium and whether or not the vranium could be
econcmically extracted frem the euxenite in the absence of a market
for that mineral Additienally, we note that there is also s very real
question as to the reliability of the assays of churn drill holes Nos, 18
and 15, as they relate to platinum, since independent analysis of the
concenirate by the Burean of Mines and Geological Suzvey failed to
digclosge the presence of platinam. There appears little question that,
even assuming the presence of minerals in the percentages projected
by Guy Jones, the values which could reasonably be expected to be
realized therefrom have been substantially overstated.

And, not only have contestees overstated the value of production,
they have also, in atf least one imporiant area, understated the costs
of production, Contestees premised their dredging costs on the 1952
price of the Lisa dredge 47 adjnsted for inflation. In computing the
incresse in costs from 1952 to 1972, the inflation factor used was 27
percent, When his attention was drawn to this, Guy Jones agreed that
it did not seem reasonabie (Fr. 250). In fact, it was clearly ioo low,

“Fhorinm,” J, Hadriclk, Baroay of Mines Bulletin 678 at 340, Indeed, joday, the presense of thordun in monarite
depoaits is viewsd as a negative factor sinee the sfersge and disposal costa of the hyproduet thorimm héas resualted in
inereased costs In recovering rare eorths from monazite. See Minerel Facts and Problers, 1585, “Ruaze.Rarth BMamonts
sad Vetriwm," ., Hedrick, Bursaw of Mines Bulletin 675 at 681, Thus, the assumption that the thoriurs content of

the Payetts placers will provide cay positive benetits ks certainky open to serlons question, See qlse tte 28, suprg,

5 The fact that a reputed millicn dolars i yttriven was recoversd from the euxenite residuen on the Bear Vellsy
claims {zee Exh. {1 at 8} is, thus, beside the point. As noted In the bext, the fact that yitriuim could be recovered
eronontically affer the euxenite han beem mined and provessed (and the cost of mining hes Beon acoournted o) seanesly
eutablishes that yttrivm souid be mined and provessed evonomisally for ity own velus.

A70n the iesus of dredging costs, we find cwrselves in gemeral agreement with Judge Child that the Jeff Jones report
appears fo have overstated the custs of an appropriste dredge. Moresver, to the cxtent thet a single minerel deposit
embracey move than one elaim, recovery of cepital tosts may yroperly ba prorabed o 51] of the claims {ond all of the
mineral tonnagel See Ddted Stetes v, Colflord, supea of 301508 {conearring opinion) Linited Stufes v. New York
Minos, Inc., supre: 2t 193, 95 1.0 a4 83485 (1988). B was axror for Jeff Jones to limit the recovery of capital costs
to only that purt of the mineral depeait loentod within the Gaod Luck No. &
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Figures from the Bureau of Labor Statisiies indicate that between
1960 and 1972, the costs for eguipment and repair parts inereased
approximately 47 perceni. 48 Merely assuming that inflation averaged
only 1 percent a year for the preceding 8 years resnits in a total
inflation rate of 55 percent, more than double the rate that what was
actually used. This results in a tofal increase in cost of $316,000, or
$0.0035 per cubic yard, assuming an §8-million-ton depesit, While the
amount per cubie yard is admittedly small, it represents yef a further
decrease in the likelihood of profitability.

[9] The foregoing analysis has focussed on the substantial problems
in contestees’ valuation of the subject deposit. This analysis has
generally assumed that specified minerals {e.g., columbinm, gold,
yitrium, efc.) were present throughout the 88-million-cubic-vard
deposil in the percentages generally indicated in the Guy Jones report
and concentrated on exploring the question whether it was reasonably
likely that these mineral values could be realized, What we wish to
focus on now is the inadequacy of the existing data to support any
projections of mineral content with sufficient reliability £o justify a
determination that a discevery under the mining laws exists,

The essence of confestees’ case is thut the resulis from churn drill
holes Nos. 13 and 15 {(supplemented, on a selective basis, from resulis
obtained from other drill holes) are sufficient to establish the existence
of an 88-miltion-cubic-yard mineral deposit of such value that an
individual of ordinary prudence would be justified in proceeding to
cornmence development of 2 mine with a reasonable likelithood of -
suecess. Indeed, $o the extent that contesiees rely solely on these two
holes as validating all of their locations, they contend that these two
drill holes are enough to establish the existence of a valuable mineral
deposit containing in excess of 200-million-cubic yards, extending over
5 miles in length, Yeif, the fact of the matier is that contestees’ own
evidence, far from establishing the existence of g discovery as that
expressien is undersfood in the mining laws, actuaily cleariy shows
that contestees, at best, are still in the early stages of exploration to
determine if sufficient mineralization exists within any of these claims
to warrant the substantial expenditures which development would
eniail. :

The Wood report explored, in some defail, the status of exploration
activities on the Payette placers. The Wood report noted that random
location of drill holes is normally as good a methed as any for “initial
drilling” sinee, if any of those holes show value, they indicate the areas

“wheare systematic sampling should be conducted. With respect to the
Payette placers, Wood noted that, since there seemed to be a great
disparity in values among the holes already drilled, “sericus

“We have ohtained thase fpures from the "Capital and Operating Cost Estimating Syaters Handbook,” prepared
Iy Miraam Fagineers, Inc., far the Bureay of Mines i 1977, Fhe relevant indivey sme 5ot ont ab page 240 of this
prhiention,
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constderation has to be given to deltermining if some indicated values
exist or if they do not exist” (Exh, C~4 at 7). Aceordingly, be
recommended the drilling of two holes offsetting drill holes Nos. 13 and
15 0 determine which set of regults were accurate, “the good or the
bad.” Id. at 8. He noted that “{tihe drilling of these two holes would
be the minimum needed to confirm the presence of values in these
areas.” Id. No such drilling ever cecurred.

Knoblock, himself, was well aware of the need for more testing of the
claims. Thus, in his testimony, he observed that
if I was interested in proceeding, as [ sadd, anybody would proceed, they're geing to do

a lot of testing en their own. The fest holes that are in thers, you know, fust an
ndication that they're there. But [there] has to be a ot of testing done to go ahead

(T, 278).

As this Board has often noted, there is a fundaments] difference
between evidence which would justify a prudent individual in the
coniinued exploration of 2 prospect and that which would justily the
commencement of work $o develop that prospect into a paying mine.
See, e.z., United States v. Feezor, supra at 208, United States v. While,
supra at 319-20, 98 LD, at 157-58. Certainly, the assays from drill
heles Nos. 13 and 15 provide indications of possible values which might
be deemed sufficient to justify the expense and effort of drilling
additional holes in an effort to corroborate the existence of a valuable
mineral deposit. Bui that is a long way from suggesting that the
evidence from these two drill holes wounld be sufficient to convince a
person of ordinary prudence that literally millions of dollars could
reasonably be committed to developing these ¢laims, particularly
where, as here, other drill holes have disclosed only a fraction of the
vaines obtained from drill holes Nos. 13 and 15,

It may be, as the Guy Jones and Wood reports suggest, that the Rare
Metals sampling program was flawed in imporiant aspeets, But
certainly, any prudent individual would want a stronger foundation
than a mere supposition before committing substantial amounts of
capital to the development of a mine on this property. What such an
individual would reguire is hard evidence that the values obtained
from drill holes Nos, 13 and 15 are, indeed, values fairly representative
of the entire deposit. Only then would such an individual even bother
to examine the marketplace to determine whether these values might
be economically recovered. Such evidenee, however, neither existed in
1972, when the Government withdrew the land from further
appropriation, nor in 1989, when the hearing below was conducted.

It is a truism long recognized that, despite the mandates of the law,
individuals often locate mining claims at the first indication of value,
iong before evidence has been collected which might justify the
development of the claimse, So long as s diseovery ultimately occurs
while the land remains open t¢ minerai entry, the Gevernment will not
concern iiself with the order in which the acts of location and discovery
have transpired, See Cole v. Ralph, 252 U.S. 286 (1920). But, where
the Government has determined to withdraw land from the operation
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of the mining laws, only such claims already containing a discovery are
excepied from the force of this action, since only such claims pogsess
rights a8 against the United States. Any individual who locates & claim
prior to making a discovery rums the rigk that the Government will
withdraw the land before a discovery can be completed and put all his
efforts to nanght. But this is a risk no different than that assumed by
those whao, mindfu! of the statutory requirement that discovery precede
location, refrain frem staking a claim until such time as a dlscovery
has been; shown to exist.

In the instant case, the subject claims were located in 1957 and
1958, It was not until 14 years later that Congress saw fit to remove
these lands from the eperation of the mining laws. During the peried
hetween locatien of the claims and the withdrawal of the land from
minersl entry, various drili holes were drilled on the claims. Many of
these showed minimal values while a few showed values which might
have justified further sampling of specific clatms. Yel, in the 22 years
following the drilling of holes Nes. 16 and 17 in 1967, no further
drilling eccurred. We recognize that there are significant costs
associated with any drilling program. Baf those who seek 1o obtain
rights to public lands must either find it in their own means to finance
all necesgary exploration asetivities, obtain the aid of those finaneially
betior equipped to do g0, or run the risk that the Government will
determine o withdraw the land from mineral enfry and prevent the
acquisition of adverse righfs. In the ingtant case, it seems clear to us
that the drilling which had sccurred prior to 1972 was inadeguate to
delineate a valuable mineral depesit within the meaning of the mining
laws. That being the case, the land within the claims was not excepted
from the force of the withdrawal. Since the claims were not supported
by a discovery as of 1972, and the withdrawal for the SNRA prevented
ihe acquisition of any new rights fo these lands, the conclusion is
inescapable that the claims must be declared null and void.

Therefore, pursuant fo the authority delegated ¢ the Board of Land
Appeals by the Secretary of the Interior, 43 CFR 4.1, the decigion
appealed from is reversed and the Goat Creek No. 1, the Baron Creek
Nos. 1 and 2, and the Geod Liuck Nas. 1, 2, 8, 4, 5, 006, 04, and O
placer mining claims are declared null and void for lack of a discovery
of & valuable mineral deposit as of August 22, 1972

James L. BURSKI
Administrotive Judge

I CcONCUR IN THE RESULT:

JouN H. KeLny
Administrative Judge
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APPEAL OF NATIONAL PARK CONCESSIONS, INC.

1IBCA-2895 ' Decided: November 28, 1994

Contract No. 14-10-0100-1843 (1961} & Contract No. CC-WAS0D1-
82 {formerly No. CC-0680.2-0001 (1982)) National Park Service.

Motion for Reconsideration Denied.

Rules of Practice: Appeal: Reconsideration

The Bosrd denied appellant’s motion for reconsideration becanse i did not contain any
argaments or facts not previsusly considered by the Board and did not persuade the
Board that 13 decision was errenecus as & matber of law or unsupported by the evidence
of yecord.

APPEARANCES: Howard . Feldman, Peter D. Dickson,
Joseph B, Nelson, Van Ness, Feldman & Cuytis, P.C,
Washington, D.C,, for Appeliant; William A, Perry, Depariment
Counsel, Denver, Colorado, for the Government.

QPINION BY ADMINISTRATIVE JUDGE ROME

INTERIOR BOARD OF CONTRACT APPEALS

Appeilant Nutional Park Concessions, Inc., has moved for
reeonsideration of the Board's August 18, 1994, decision denying ils
appeal. The Government has opposed on the ground that appellant
merely 18 rearguing the import of law and evidence already considered
by the Board

The Board has articalated its standard for granting
reconsideration: “([Ulnless newly discovered evidence is alleged)
reconsideration is normally available only where the decision coniains
an agserted errvor of law {(which could be broadened to inchude within
its ambit an assertion of a lack of substantial evidence to support the
decision’s findings of fact).” Harvey C. Jones, IBCA-2070, 91-1 BCA ¢
23,388 at 117,366 (citations ormnitted). The Armed Services Board of
Coniract Appeals recenily noted that “{tthe boards of contract appeals
have repeatedly denied motions for reconsideration where a party has
presented no new evidence or arguments which were not considered in
the nitial decision.” Fssex Electro Engineers, ASBCA Nos. 45663 and
45664 (Nov. 18, 1994, slip. op. at 1-2 {citations omitted)).

We have reviewed appeliant’s motion and our decision and find no
hagis for granting reconsideration. The metion did not contain any
arguments or faclts not previously considered by the Board and did not
persuade us that eur decision was erroneous as a matier of law or
unsupported by the evidence of recerd.

Agcordingly, appellant’s motion is denied.

{CHERYL SCOTT ROoME
Administrative Judge
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December 30, 1994

I congui

Bermann V. PARRETTE
Adminigtrative Judge

RIFE OIL PROPERTIES, INC.
131 IBLA 857 Decided: December 30, 1994

Appeal from a deeision of the Deputy State Director, New
Mexico Siate Office, Bureaun of Land Management, denying
application to vent gas used to produce oil from the Jicarilla
126 No. 1 oil and gas well, NM SDR 91-03.

Re\?ersed.

1. O and Gas Leases: Generally—Oil and Gas Leases: Royalties:
Generally '
"The exeeption from rovaiiy for gas used on a kease in producing sperations does not serve
to automatically exempt gas used to Itft and, thus, preduce ol from a well, which gas

is subseguenily vented without avthorization, without regard to whether marketing the
gas would have been economic.

2, O3l and Gas Leases: Generally-0il and Gas Leases: Royalties:
Generally

The regulations require an operator to marked all ofl and gas production if economicalty
feasible and o conduct operations in a manner fo prevent avoidable loss of ol and gas.
1n adjudicating an application to vent gas used to produce oil from a well when gas
preduction was formerly seld inlo a pipeline until disconnacted as uneconomic, the issue
is whether the vented gas was unavoidably lost in that the expenditures necessary o
market such 2as were not economically Justified and that conservation of the gag, if
reguired, would lead to the premature sbandonment of recoverable oil reserves.

3. Oil and Gas Leases: Generally—Qil and Gas Leases: Royaliies:
Generally

A decigion to deny an application to vent gag used in the production of vil from an il
and gas lease will be reversed whers a preponderanes of the evidence shows that the
gas way nnavoldably lost in that recovery of the gas was not sconomically feasihie.

APPEARANCES: Karen Aubrey, Esq., and W, Thomas Kellahin,
Esq., Santa Fe, New Mexico, for appellant; Gilbert O,

Lockwood, Deputy State Director Mineral Resources, Santa Fe,
New Mexico, for the Bureau of Land Management,

OPINION BY ADMINISTRATIVE JUDGE GRANT
INTERIOR BOARD OF LAND APPEALS

Rife Ol Properties, Ine., appesls from a February 12, 1991, decision
of the Deputy State Director Minesral Resources, Bureay of Land
Managoment (BLM), Santa Fe, New Mexico, on State Directer Review
{SDR 91-03) denying Rife’s application o vent gas filed pursuant to
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Notice to Lessees and Operators No. 4A (NTL~44). The decision
further declared that gas vented from the Jicarilia 126 No. 1 well
sibuated in the SWYaSWis of sec. 1, 1. 24 N, B 4 W., Rio Arriba
County, New Mexico, was “avoidably lost” justifying an assessment of
royaliy.

“An understanding of the issues in this ease is aided by reference to
the history of ithe well. A BLM memorandum in the case file dated
May 4, 1989, discloses that this well was the Dakota discovery well in
the West Lindrith Gallup-Dakota oil field. I Following the initial
completion of the well in March 1959, the well produced an average of
7.6 barrels of oil per day and 88 thousand cubic feet of gas per day
{MCFPD} until 1966 (Statement of Reasons (SOR) at 10-11), All
produced gas was sold inte a gas-gathering system operated by El Paso
Natural Gas Co. (EPNG) until the well wag disconnected from the
pipeline on September 23, 1869. During the period from May 1966
through September 1869, gas production delivered into the pipeline
averaged approximately 1.8 MCFPE (SOR at 11), On or about
danuary 1, 1966, in an atiempt to maintain production frem the well,
the operator installed an intermitter, described as a combination of a
clock and an automatic valve which can be opened and closed
periodically to flow the well af intermittent intervals, See Fixh, X, 2
Subsequently, by letters dated Decomber 22, 1968, and January 23,
1967, EPNG gave notice to Brooks Hall {appellant’s predecessor
eperator) that it planned to disconneet the well unless the negligible
volumes of gas then being produced into the pipeline from the well
were increased (Exhs. A and B).

Thereafier, by Notice of Disconnect dated October 7, 1969, EPNG
netified the New Mexico Ol Conservation Commission (NMOCC) that
it bad disconnected the subject well from EPNGs system on September
23, 1969, because the gas production was noncommercial (Exh. ). By
Sundry Notice filed with Geologieal Survey (GS) ¢ on May 27, 1985,
the operator indicated that the well was being produced with an
intermitter, the well was shutl in 21 hours each day io allow pressure
to build wp sufficiently to lift ¢il to the surface, and the gas used {e
produce the oll was being vented (Exh. E}. The intermitter was used
{o continue producing oil from the well until it was shut i during
April 1988 pursuant to BLM's Notice to Shut Down Operation dated
Apri] 11, 1988 (Exh. D; 30R at 5, Roe Affidavit at 10). The well is still
shut-in at this time.

1The Galiop formation dees 1ot produce in this well. See Sundry Notice filad Oct. 20, 1960 (“Gailup zone
ahanduned”h

3 Appellants BOR for appen! included several attachad doruments bearing exhibit numbers. One of those pumbered
eahibits 1z the effidevit of Johne B Rea, Jr., o petvolewm engineer emploped by appellnnt's contractor, Pragan
Production Corp. Since 15832 Roe hay been employed by Dugan 83 Engineering Manager, Dagas hos “managed the
well” and bewn the “contract pamper” Hr the well since Junumry 1466 Ree Afidavitat 5).

The Roee ajffidavt included several attocked exdhilite identified by lettors of the elphabet. AIF exhibits roferred to
inx this opinfeny are ideatified by thelr vespeckive number op lebtor,

3Resporribility for vegulation of ofl end gas oparations on onshore leases was subseguontly transforred within the
Drepartment of the Interior frone (38 to BLM. Sceretarial Qrder Mo, 307, £7 PR 4751 (Fob. 2, 1083Y Snerctaeial Ordar
Mo, 3057, 48 PR 5083 (Mar. 3, 1283} Respansibility for coltection of reynities on ol and gas leases was transFerred
from (25 te the Minsrals Managoment Service (MMT3. £,




161 RIFE O, PROPERTIES, INC. 1683

Dacomber 30, 1084

Prior to shut down of well operations, BLM confirmed with Rife by
letter dated April 6, 1988, that it required a test of gas flow from the
well in the form of a daily 8—hour test commencing Aprit 1 {Exh. 1),

It appears from the record that the well was tested by BLM over the
period from March 1 through April 8, 1988, by flowing the well for a
brief but variable period of time (always less than 2 hours) on many
of the days overthat span and measpring the production. See
Handwritten report of Bd Wyatt (filed with Farmington Area Office,
BLM, on Sept. 13, 19809).

Subsequent to the testing, BLM advised Rife by letter of May 18,
1989, that it had no record of approving an application to vent gas for
this well. Rife was further advised that an application for retroactive
approval could be filed pursuani to NTL~4A addressing the economics
of capturing the gas over the time from April 1, 1980, ¢ {0 the date
the application is filed. Application for approval of venting the gas in
support of production of oil from the well waz filed with BLM by
Dugan as agent for Rife on July 17, 1989,

The application included a graph of the production history of the well
reflecting a rate of deeline of about 17 percent through the first 812
years of production through 1967 at which time the rate leveled off at
3 percent (Application Letter of July 17, 1089, at. 8 and Attachment 4).
With respect to the econemics of marketing gag produced from the well,
the application asserts that the pipeline pressure in the area ranges
between 175 and 250 pounds per sqare inch {psi), three to six times
higher than the wellhead pressure required to produce with the
intermitter (Application at B). Appellant contends the well will not
produce ggainst this pipeline pressure. Id. The application states that
in order to sell produced gas, it will be necessary to install rod
pumping equipment. Cost data is provided to support the assertion
that the expense of producing in this manner would exceed the return
from sale of oil and gas, both in 1980 and at the time of the application
{Application at 7 and Aftachmenia 6 and 7}.

By decision dated November 30, 1888, BLM rejected the Rife
application on the ground that, after evaluating the applieation, BLM
had conducted its own analysis and concluded that it was economic to
sell gas which had been vented, both in 1980 and at the present. The
analysis apparently relied upen is found in the handwritten Wyatt
report. This analysis was based on the gas production reported by the
operator from 1959 through 1969 and gas/oil ratio {GOR) test results
reporied for the years 19701971, 19831987, and 1988. 5 Spe Wyatt
Report at 2-3. This data was used o project estimated gas preduction
hased on the number of barrels of oif produced for the period from

4 Althongh the effertive date of N 448 was Jan. 1, 1980, a poriod of 9G devs way allowed for fling an application
for avproval of venting for o well eompleted orior to the effedive date of NTE4A 4§ FR 7660007 (Dae. 27, D7),

4 Crvar the period from 1972 throueh TH82, the wolume of gas from the well was reported by the eperstor 2 too
small o messure. The Wiatt report rejocied this cstimate in view of the number of barrels of oil produced aver the
interval and endesvored b estimate tha volunme of gas praduced and vertad.
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April 1, 1989, to 1288 when the well was shuat in. See Wyatt Report
at 6~7. The report analyzed the economics of capfuring gas venfed from
April 1, 1980, through the 1988 shut-in of the well by comparing the
costs with projected revenues if the gas had been sold. Two scenarios
were studied, one using enlv the intermitter and another which
inchuded costs of installing pumping eguipment. See Wyatt Report at
9. The net returns were caleulated on a spread sheet, For recovery
using purnping equipment, the calculated return discounted to 1980
value reflects a loss for the first 3 years of production and a total
discounted profit for operations through. the 1988 shut-in date of
$17,026. See Wyatt Report, spread sheet B, Thus, the report econcluded
that even i a pumping unit were required to market the gag, it would
have been economic to do se beginning in 1980, See Wyatt Report at
introductory notes, Having found that sale of the vensed gas would
have been eecnomic, the BLM decision further held that rovalty would
be assessed by MMS on the vented gas.

Rife sought review of this decision, reascerting that sale of gas from
the well was uneconomic. Specifically, Rife nsserted that:
{THie preductivity of the well {a fundchion of reservoir pay development) will not permit
the shut-in pressure o build up much more than 250 to 300 psi following 21 to 22 hours
of shut-in, This is not gnfficient pressure to efficiently produce the well against a pipeline
back pregsure of 150258 pei.

(Letter of Dec, 28, 1988, at 3). Further, Rife noted that “pipeline
companies view wells of this nature as creafing an operational problem
for them” and have taken such measures as installing pipeline baffles
to minimize the surging that occurs within their nes and metering
facilities.” Id. Rife related that these measures act as a back pressure
regulator and reduce the efficiency of an intermitter or plunger lift
systern, Ackanowledging that certain offset wells to the Jiearilla 126 No,
1 well do produce with an intermitier or plunger and do sell gas into
the EPNG pipeline {(as did Rife well until September 1869}, Rife points
out that these wells have not declined in productivity to the extent of
the Jicarilla 126 No. 1 well which has produced for many more years.
Thus, Rife states that four of the five closest offset wells {located
within a radius of 3,100 feet} have been completed since 1978, the one
well with a similar produeing hife, the Jicarilla 126-35 No. 15, has not
produced significant volumes sinee June of 1983, and the latter well
was proposed for abandonment in the Gallup-Dakota formations undey
Sundry Notice filed in January 1989, See Letior of December 28, 1989,
ab 3—4 and Attachment C. ¢ Further, Rife pointed cut that during
19871988, production from the four immediate offset wells (fwo
produced by rod pump and twe by intermitter and/or pisten) averaged
oil rates 3 to 12 times higher than actual or potential production from
the Jicarilla 126 No. 1 well snd gas rates were 2 1o 6 times higher.

See Letter of Decomber 28, 1989, at 4 and Attachment C.

EWhile attachment O dees not appear with the original Jetder of July 1588 in the BLM district office wase file, 8
photocony of the sxhibil s inchnded a8 an attechaent with a photosopy of the letier of Dec. 36, 1959, that appeary
i bhe SDE file .
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In a decision by the BLM State Direetor (SDR 80-4) dated
January 30, 1890, the decision of the Farmingion Resource Area
Office, BLM, denying Rife's application #o vent gas was remanded for
a determination of the economics of producing the gas using a gas
compression system at the well or, alternatively, the feasibility of
producing the well into the pipeline using a plunger 1ift system. The
decision eited 2 BLM analysis in the file indicating that “it would be
economic to wtilize a plunger 1t system at the well which would
produce gas intermittently at pressures sufficient o conduct sales
against the pipeline pressure” (SDR 804 at 2}. 7 Noting Dugan’s
contention that pipeline surges might cause delivery problems, the
remand directed evaluation of the “deleterions effects that the plunger
1ift system may have on the prodoceability of the well into the
pipeline.” Id.

Drugan responded to the remand on behalf of Rife in & letter to BLM
dated February 16, 1590, Based on its experience with low volume
wells, Dugan reiterated its belief that this well will not produce into
the pipeline with a plunger lift system but would require a rod pump
which would not be economic. Further, Dugan explained that, when
the gas consumed to operate the reguired rod pump is subtracted from
prodaction, the total production is less than the pipeline’s minimum
acceptable volume beneath which the pipeline is authorized to
diseonmect the well. Dugan also expressed strong disagreement with
BLM estimates of the volume of gas venied zince April 1, 1980, noting
that BLM volume estimates have not been produced from the well
since 1967 before the well was disconnected from the pipeline {(Letter
of Beb, 18, 1890, at § and Attachment (), This is agserted to be
unrealistic in view of the actual production performance of this well
and the fact that oil was produced ovar the interval from 1967 o 1880
In addifion, Rife superimposed the production rates proiecied by BLM
on the graph developed from the actual production history of the well
showing that the projections were inconsisient with that history
{Letter of Feb, 18, 1990, at 6 and Attachment 3).

Further analysis was underisken by BLM in response to the
remand. In again reviewing the economics of marketing gas from the
weil, BLM considered criteria set forth in the GS Conservation Division
Manual £CDM). Specifically, BLM found that installing & pump and
compressor in 1980 does not meet the requirements of the CDM i that
the combined net income from oil and gas operations does not provide
a payout within 6 months and the payout from gas operations alone
takes more than 5 yesrs (Supplemental Engineering Report (undated)
at 1; see GS, CDM, §655.5.3F, Exh, 2 at 1-2. Further, in considering

1 AMehonph the devision dess neb speeify the repert refied upon, the decision apparerstly rofery to Bhe Deo. T 1880,
"Engintering Report™ prepared by Kon Howell of BLBL The repork conchuded s the baszs of dests curidusted ix Mareh
1982 that fowing bubing pressure appeaye sfficient ta produce inte a 200 psi pipeline (Engineering Regord at 2)
Albwarh the supporting ealeulations do nob appear as an attadiment with the case file copy, the repert concledes
regareing gas sales commencing in 1980 that, at a “I4% diecount rate, the cost of installing & plunger system snd
sedbings gne woekd gy out it less {thanl 2 years."” i,
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use of 2 plunger Lift system, BLM reported that although the economics
using a discounted cash-flow analysis are positive, they do not meet
the CDM eriteria regarding length of time until payout. Nonetheless,
the report concluded that the guidelines should be disregarded in view
of the positive discounted cash-flow analysis,

The record also eontaing a brief analysis dated June 14, 1990, by a
BLM petroleum engineer indicating that, based on gas oi ratios from
yearly fests gince 1980, the energy value of gas measured excseds the
energy vahue of oil meagured. Accordingly, the engineer conchuded that
the well qualified as a gas well under the definition in NT{—4A.
Bubsequently, the BLM Avea Manager, Farmington Resource Area,
issued a decision dated September 28, 1990, readjudicating the
application for permission to vent gas. The decigion found that the
energy equivalent of the gas produced has slways far exceeded the
energy equivalent of the oil produced and therefore, under the terms
of NTL~4A, the well has always been defined as a gas well. Further,
the decision held that NTL-4A makes no provision for approval of
venting of gas produced from a gas well subject to certain exceptions
not relevant in this ease. Hence, the Area Manager concluded: “ITihe
gas vented from this well from April 1, 1880 (the effective date of
NTL~4A) through the present must be classified as avoidably lost.”

The Deputy State Director sustained the September 28, 1990,
Farmington Reseurce Area decision on February 12, 1991 (8DR 9108},
on: the ground that BLM properly determined the well to be a gas well
as distinguished from an oil well and that venting of gas is not
permitted from a gas well Essentially BLM defermined that inquiry
into the economics of marketling gas from the well was only relevant
in the ease of venting of an oil well ag venting of gas wells is prohibited
save the narrow exceptions identified in NTL-4A for which Rife did not
gualify (Deputy State Director Decision at 2-3).

Appellant coniends in its SOR for appeal that the issue posed by
BLM's rejection of the apphication to vent gas is whether royalty may
be assessed on gas used in producing operations when the gas is used
in connection with an intermitter. Rife contends that assessment of
royalty on gas used in producing operations is contrary o the express
terms of the lease contract which must contrel over any inconsistent
regulatory provisions. Appellant notes that NTL—4A provides that ne
rovaity shall accrae on gag produced from a lease which is used for
operating or producing purposes, Rife disputes the authority of BL.M
to reclassify this oil well a8 a gas well and, on that basis, to assess
royalty on the ground that all gas ver.ed from a gos well is avoidably
lost. Rife also contends that relevant statutes and regulations require
payment of royalty on production “removed or sold” from the lease
which has been construed in court cases involving both onshore and
offshore production te exelude royalty on gas used in on-lease
production activities, vented, or flared. Further, appellant argues that
the waste resulting from premature plugging of this well because of
BLMs prohibition of use of gas for purposes of preduction is conirary
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to statutory intent. Rife asserts that the prudent operator shouid
provide the guiding principal in this case and that use of the gas with
an intermitter to produce oil is the only economic means of eperating
the well. Additionally, appellant contends that BLM reelassification of
the well as a gas well in 3 manner ineonsistent with the NMOCC’s
well-spacing determination {which necessarily entails g gas versus oil
classification) will generate problems which should be avoided in the
absence of a congressional intent o preempt State regulation.
"~ In its answer, BLM asserts that the intermitier is a simple valve
operated by a timing mechanism and, hence, does not “use” gag. BLM
argues that gas vented from the lease does not qualify as lease-use gas.
Fuarther, BLM eontends that this iz a gas well under the terms of
NT1—4A because the energy equivalent of the gas produced exceeds the
energy equivalent of the oil produced and venting of gas from a gas
well s not aulhorized. Prevention of the waste of the more valuable
natural resource is asserted to be the intent of NT1L—4A. Addltmnczi]y,
BLM argues that sale of gas would have heen pmﬁtabie using the
ptunger lift system.

As a threshold matier, we note that certain procedural questions
have been raised by the briefs and pleadings filed in this case. Counsel
for appellant has filed & motion o sirike the supplemental answer to
appellant’s reply brief filed by BLM. Appellant asserts that it has the
right o both open and close the briefing in this appeal since it bears
the burden of proof. Further, appellant has moved for imposition of
sanctions including attorney’s fees and costs against BLM for
misstating the facts in the BLM brief

in consi.dering appellant’s request, it is noted that the regulations
governing appeal procedures hefore the Board provide a timeframe for
filing an SOR in support of an appeal (30 days subject to extension),
43 CFR 4.41%a); 43 CFR 4.22(0). Further, an adverse party is entitled
to 30 days (subject fo extension) from service of the netice of appeal
or SOR in which to file an angwer, 43 CFR 4.414; 43 CFR 4.22¢).

The regulations governing appeals before the Board are silent
regarding the right to file & reply brief in response fo an answer to
appellant’s SOR. In the exerdse of its diserstion, this Board has on
oceasion granted leave to file a reply brief where it appears that such
a hrief might be of substantial assistance in resclving the issues before
the Board and the inferests of the public, and the parties weuld not
be prejudiced by any consequent delay. In the present case, in the
interest of a fuil development of the issues before the Board, we have
accepted and have reviewed appeliant’s reply brief, the supplemental
answer of BLM, and appellant’s subsequent reply brief accompanying
the motion te strike. Accordingly, {he metion o sirike the BLM brief
is denied. As appeliant has shown no autherity for granting sanctions



168 DECIRIONS OF THE DEPARTMENT OF THE INTERICR {101 LI

including attorney’s fees and costs against BLM based en asserted
errors in its brief, the motion for sanctions is also denied. 8

A motion {0 remand this case for reconsideration in light of the
Board’s decigion in Mobil Exploration & Producing U.S., Ine.,

119 1IBLA 76, 98 1.D. 207 (1991), and BLM Instruction Memorandum
{(LM.) No. 92-91 has been filed by BLM. Appellant Opposes the remand
request, arguing that the Mobil case does not rec;mre a remand.
Appellant notes that the key issue before the Board is whether the gas
involvaed was avoidably lost rather than the amount to he assessed (Ge,
fiidl value of the gas or royalty velue), which was the issue in Mobil.
Appellant contends that remand will result enly in further delay in
resolving the key issue in this appesl. We find that appellant’s
obiection is well taken and deny the metion for remand.

In dealing with the substantive questions of this appeal, we find that
two major issues are raised by this cage. The first question is whether
gag used to provide pressure to preduce oil by lifting it to the surface
eonstitutes gas used in production for which no royalty is due.
Specifically, this case raises the guestion whether the exception for gas
apphies to gas which is vented and not consumed. Fhe second issue is
whether if wag economic to produce the gas that was vented in
operation of the intermitter.

{1] Appellant’s oll and pas lease obligates the iessoe to pay a royalty
of 12%2 percent of the value or amount of all oil ané gas “produced and
saved from the land leased herein, save and except otl, and/or gas used
by the lessee for development and operation purposes on said lease,
which aif or gas ghall be rovalty free” (Exh, 1 af 2). While not 1dentlz:a}
this language is very similar to the ferms production “removed or sold”
from the lease on which royaliy is due pursuant to section 17 of the
Mineral Leasing Act (MLA), as amended by Act of August 8, 1848, ch.
916, §3, 60 Stat, 950, 951 (codified at 30 U.S.C. §226 (1988)). Several
eourt cases interpreting the words “preduced and sold” or simdlar terms
as applied to the rovalty obligation on oil and gas production held thag
Congress intended to ensure that royalty would be paid only on oil and
gas removed from the leasehold and not on oil and gas used for
production: purposes on the leasehold where they were nitially
preduced. Gulf Oil Corp. v. Andrus, 460 ¥. Supp. 18, 17 (C.D. Cal.
1978) (onshore oif and gas production under section 17 of MLA} 2 see
Ameoco Production Co. v. Andrus, 527 ¥ Supp. 790 (E.D. La. 1981
{interpreting “production saved, removed or sold” under the Ouler
Continental Shelf Lands Act, 43 TV.8.C §1337 (198R) Marathon OHl
Co. v. Andrus, 452 F. Supp. 548 (1. Wyo. 1978} (onshore oil and gas
preductiony, Petro-Lewis Corp,, 108 TBLA 20, 98-32, 66 1D, 127, 187~
183, {1989). Thus, under these cases, gas which is consumed on the
lease in the process of pro&ucing leased hydrocarbon subsiances would

# Adjudication of any reguest for attormey's fees In this ase iv povarned by sur prior reling on 3 similar petition
filed by appellant in an eaclier stags of thede procesdings, dited as Bife O Broperties, T, 118 IBLS 18 {1800) Thes,
the reguest for rttorney's fees (s dented,

#1n the (helf case the voutt invalidated NTL-4, a notive in which the Depactment for the first tirae reqeived payment
of royaley em afl pmd.ucti:m irckuding that used apn the lease foy produetiogy purposes.
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not be subject to rovalty. 19 However, this does net authorize the
venting of produced gas simply because it was utilized to Lift, produced
oil o the surface.

The provisions of NT1~4A were promuigated by the Department to
rectify the problems with NTL~4 disclesed on judicial review. See
44 FR 76800 (Dec. 27, 1979 (introductory comments); Petro-Lewis
Corp., 108 IBLA at 32, 96 LD. at 133. Tt is recoguized in NTL—A that
110 royalty accrues on gas used on the lease for “beneficial” purposes.
NTL—4A at Para. [, 44 FR at 76600. Beneficial purposes are defined
to include gos used on the lease ag “fuel” for operating or producing
purposes or pas which ig “consumed” in drilling, producing, or
processing operations. NTE~4A at Para. [LB, 44 FR 76600. We find
thai the gas which 1s used to provide the Iift for oil produced
simultaneously therewith is not automatically exempt from royalty
solely on the basis that it is lease-use gas when the gas is subsequently
vented without regard te whether the gas could be economically
produced. '

[2] The venting or flaring of gas from oil wells may be approved
pursuani to an application if it is shown that
the expendituzres necessary to mearket or beneficially use such gas are not economically
justified and that conservation of the gas, if required, would lead to the premature

abandonment of recoverable off reserves and uitimately to a greater loss of eguivalent
energy than would be recovered if the venting or flaring were pormitted * % %,

NT1~4A at Para. IV.B, 44 FR 76601. Furiher, “unavoidably lost”
produciion is defined to include gas which is lost exceps where if is
found that the lessee/operator failed to “take all reasonable measures
to prevent and/or control the logs.” NTL-44A at Para. I1.C, 44 FR at
76601. Despite the remand on the ¢uestion of economics of marketing
the vented gas from this well which had been previcusly disconnecied
from the gas pipeline as uneconomic, the BLM decision under appeal
as well as the decision it affizmed found this issue irrelevant because
the well qualified as a gas well and venting of gas from a gas well is
only permitted during very limited circumstances involving
emergencies and well testing operations, See NTL~4A at Para, H],
44 FR at 76601, 13

The relevant regalations provide that the eperator shall put into
marketable condition “if economically feasible” all oil, gas, and ofther
bydrocarbon substances produced from the lease. 43 CFR 3162.7-1(a}
Further, the operator is required to conduct operations in sueh a
manner as 5o prevent “avoidable loss of il and gas.” 43 CFR 3162.7-
1(d). The Roard has upheld provisions of NTI—4A to the extent they
“reguire the lessee 1o market oil and gas produced from the lease if
economically feasibie and to cenduct operations in such a manner as

0 fy the Onif case, producad nil was uged as fuel fo power steam injection equipment in order do promote production,
466 F, Supp. at [68 \ .

314 gas well is dofined for purposes of NPE-S4 as a1 well fom which the enorgy equivalont of Ehe gas produced
exeoede the energy equivalont of the ofl prodiced. NTE-~44 at Para. IV.A, 44 FR T6601.
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to prevent avoidable loss of oil and gas.” Ladd Petroleum Corp.,
107 IBLA 5, 7 (1988); see Mallon Qi Co., 107 IBLA 156, 156 {1889
(economically recoverable oil and gas may net be vented or flared
without upprovaly; Maxus Exploration Co., 122 IBLA 190, 198 n.1
{199%) (ultimate issue is whether economic reasons required venting of
gas beyond generally sllowed himits imposed by BEM). The
classification of a well ag an oll well or a gas well is not necessarily
useful in making the determination whether recovery of the gas was
ecanpmic. To the extent that BLM read NTL~4A as barring the venting
of gas from a producing oil well without regard to whether it was
aveidably lost, ie., whether it was economic te market the gas, we find
that BLM misread NTI~4A. 12 Any doubt as to this was resolved by
publication of 1. M. No. 87-682. See Ladd Petroleum Corp., supra at 8.
[3]1 Thus, the ultimate issue in this case is whether it would have
heen economic to markei the gas frem the well at issue over the
interval from April 1, 1980, to the time the well was shut in by order
“of BLM. On an evidentiary question such as this, the relevant inguiry
is whether the record sapporis a finding on the preponderance of the
evidence that it would have been economic to market gas from the
well. See Bender v. Clark, T44 F. 2d 1424 (10th Cir. 1984); Eason v.
BiLM, 127 1BLA 259 {1983}, The Wyatt analysis on which BLM initially
relied contained certain explicit caveats. The report acknowledged that
it was predicated on a *number of assamptions, which i erroneous,
weuld affect the overall results” {Wyait Report, introductory comments
at snnumbered page 2). Specifically, the report warned the vser to
review the analysis “critically” by subsiituting actual daia for
prajections and by “making more valid assumptions based on ¥ ¥ *
operating conditions and practices in the area.” Id. Further, the report
noted that “other nearby wells completed for production in the same
formation which are produced on an infermitier and by pumping unit
could provide comparative data as fo the GOR and the amount of gas
used as fuel, particularly if completed aboui the same fime” (Wyatt
Report, introduetory comments at unnumbered page 33
In its letter of December 28, 1989, appealing the initial BLM
decision, Rife addressed the assumptions {o be drawn regarding the
production capability of the Jicarilla 126 No. 1 well by comparison with
the other wells producing from the field in the immediate area. As
noied above, Rife pointed out that four of the five closest offset wells
{located within a radius of 3,180 feet) have been completed since 1878;
the one well with a similar producing life, the Jicarilia 126-5 No. 15,
has not produced significant volumes since June of 1983; and the latter
well was proposed for sbandonment in the Gallup-Daketa formations
under Sundry Notice filed in January 1988, See Letter of December 28,
1989, at 3~4 and Attachment €. Purther, Rife noted that during 1987
1588, production from the four immediate offset wells (twe produced by

12 Indesd, & somirary funding would lead to petentinl waste of ofl whers produssion of ol was marginally econsmic
bt production of gag wie not econemic and the regquirement o market the gas wwrsed 8 premeturs shandonment
of the well
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rod pump and two by intermitter and/or piston) averaged oil rates 3
to 12 times higher than actusal or potential production from dicaritla
126 No. 1 well and gas rates were 2 to 6 times higher. See Letter of
Pecember 28, 1989, at 4 and Attachment C.

On 8DR, BLM did not respond to this data, Rather, BLM held that
the economics of gas recovery using a plunger 1ift system had been
established and remanded the matter for a finding regarding the
economics of producing the gas with the aid of a compressor and/or the
feasibility of producing gas inio a pipetine using the plunger lift
raethod. .

Dugan responded to the remand on hehalf of Rife in a letter to BEM
dated February 16, 1590. Dased on its experience with low-velume
wells, Dugan reiterated its belief that this well will not produce into
the pipeline with a plunger 1ift system but would require & rod pump
which would nef he economie. Further, Dugan explained that when the |
gas consumed to speraie the required rod pump is subtracied from
production, the tolal production is less than the pipeline’s minimum
acceptable velume beneath which the pipeline is authorized fo
digeonnect the well Dugesn also expressed strong disagreement with
BLM estimates of the velume of gas vented since April I, 1980, noting
that such volumes have not been produced from the well since 1987
bhefore the weli was disconnecied from the pipeline (Letter of Feb, 16,
1990, at 6 and Attachment C). This is asserted to be unrealistic in view
of the actual production performance of this well and the fact thai oil
was produced over the interval from 1967 to 1980, Further, Rife
explained that the BLM volume projections were inconsistent with the
actual production history of the well. Rife has reiferated this position
on appeal Thus, Roe observes in his affidavit that the rate of decline
for production frem this well, graphed in Exhibit M, is “similar to the
deeline curves which I have ebserved in many other wells within the
West Lindrith Gallup-Dakota 0il Pool from which the subject well
produces” (Affidavit at 13).

The BLM decision on remand did not address Rife's evidence that
preduction was substantially less than projected by BLM and that
producing pressures would not permit delivery into the pipeline
without installation of a rod pump which would make produciion
uneconomic. Rather, the decision on remand and on subsequent SPR
relied upon 2 finding that this well was a gas well under the terms of
NTL~4A and, hence, venting of gas was prohibited. Upon review of the
exiensive record in this case, we find that appellant has shown by a
preponderance of the evidence that it was not economic o produce gas
from the well either in 1980 or at the time the application was filed. 13

= pppeand requested an evidentiary hoaring before an Admdnistrative Law Judge in this ease. A hearing may
praperly bo ordured where the resord discloses unresolved metorial isswes of fact. Stickefmon v, ULS., 563 ¥.2d 413,
43T (Bth Cir. 1977y ree 43 CFR 4,415, In the present cage, however, we find that the necessery ovidence s in the
recard and we are In a position fo Tesoive the legal issnes and decide this ease on the record. Henee, the reguest for
& hearing ia denicd.
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Accordingly, the decision denying the application to vent gas and
authorizing assessment of royalty is reversed.

Thersfore, pursuant to the authority delegated to the Board of Land
. Appeals by the Secretary of the Interior, 43 (‘?R 4.1, the decision
appealed from is reversed.

C. RANDALL GRANT, JE.
Administrative Judge
I CONCUR:

Joun I Keroy
Administrative Judge
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