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PREFACE

This volume of Decisions of the Department of the Interior covers
the period from January 1, 1958, to December 31, 1958. It includes
the most important administrative decisions and legal opinions that
were rendered by officials of the Department during the period.

The Honorable Fred A. Seaton served as Secretary of the Interior
during the period covered by this volume; Messrs. 0. Hatfield Chilson
and Elmer F. Bennett served successively as Under Secretary; Messrs.
Fred G. Aandahl, Roger . Ernst, Royce A. Hardy, and Ross L.
Leffier served as Assistant Secretaries of the Interior; Mr. D. Otis
Beasley served as Administrative Assistant Secretary; and Messrs.
Elmer F. Bennett and George W. Abbott* served successively as
Solicitor of the Department of the Interior. Mr. Edmund T. Fritz
served as Acting Solicitor from September 21, 1958, to October 16, $
1958.

This volume will be cited within the Departrnent of the Interior as-
"65 I.D."

Seoretaryof theIrteior. l

*Mr. George W. Abbott was appointed Solicitor on October 17, 1958, and this-volume
Is published under his direction.

::E :U: : f:
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United States v. Everett Foster L at., A-27421 (Jan. 8, 1958), p. 1.
* 0 . Suit against the Secretary in this case was fled in the United States X

District Court for the District of Columbia. Everett Foster et al. v. FredT
A. Seaton, Secretary of the Interior, Civil No. 344-58:

* On December 5, 1958, defendant's motion for summary judgment was
granted. The plaintiffs appealed and the case is now pending in the United
States Court of Appeals for the District of Columbia Circuit, No. 14,953.

S2Ivatore Miegna, Guardian, Philip T. Garigan, A-27P28 (Jan. 20,
* 1958), p. 33.

Suit against the Secretary in this case has been filed in the United States
District Court for the District of Columbia. Salvatore .Megna, etc. v. Fred
A. Seaton, Secretary of the Interior, Civil No. 468 58. -

Max L. Krueger, Vaughan B. Connelly, A-27522 (Apr. 30, 1958),

Suit against the Secretary in this case has been filed in the United States
District Court for the District of Columbia. Max L. Krueger v. Fred
A. Seaton, Secretary of the Interior, Civil No. 3106-58.

On June 22, 1959, the action wag terminated by the filing by the plaintiff
of a stipulation of dismissal without prejudice.

Union Oil Company of California, Ranon P. Colvert, A-27532 (May
28,1958), p. 245.

;* Suit against the Secretary in this case has been filed in the United States
District Court for the District of Columbia. Union Oil Company of Cali-
fornia v. Fred A. Seaton, Secretary of the Interior, Civil No. 3042-58.

Henry S. Morgan et al., A-27529 (Aug. 27, 1958), p. 369.
Suit against the Secretary in this case has been filed in the United States

District Court for the District of Columbia. Henry S. Morgan v. Fred A.
Seaton, Secretary of the Interior, Civil No. 3248-58.

Wade McNeil et al., A-27439 (Nov. 19, 1957), 64 I.D., p. 423.
Suit against the Secretary in this case was filed in the United States

District Court for the District of Columbia. Wade McNeil v. Fred A. Seaton,
Secretary of the Interior, Civil No. 648-58.

On June 5, 1959, defendant's motion for summary judgment was granted.
'' ' i: The plaintiff appealed and the case is now pending in the United States

Court of Appeals for, the District of Columbia Circuit, No. 15,351.

ERRATA
Page 109-Last paragraph, line 5, Roughton v. Ickes, 101 P. 2d 848, should

read 101 F. 2d 248.
Page 109-Last paragraph, line 9 affirmed 283 U.S. 35, should read 283

U.S. 414.

* . - 0 ; Page 131-Antepenultimate paragraph, line 8, act of August 20, 1935, should
read August S0; line 10, act of August 20, should read, act of
August 26.

* ' . Page 237-Last line of penultimate paragraph, 161.6 (e) (5) (Supra), should
read 161.6(e) (5) (Supp.)

Page 351-The word like in the 4th line of text, should read that.
IIIn 
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Administrative Ruling, March 13, 1935; 0 ruled, 42 L.D. 215.
overruled, 58 I.D. 65, 81. (See 59 Atlantic and Pacific R.R. Co. (5 L.D.
I.D. 69, 76.) 269); overruled, 27 L.D. 241.

Alaska Commercial Company (39 L.D. *Auerbach, Samuel H., et al. (29 L.D.
597); vacated, 41 L.D. 75. 208) ; overruled, 36 L.D. 36. (See 37

Alaska Copper Company (32 L.D. 128); L.D. 715.)
overruled in part, 37 L.D. 674; 42
L.D. 255. Baca Float No. 3 (5 L.D. 705; 12 L.D.

Alaska-Dano Mines Co. (52 L.D. 550); 676; 13 L.D. 624); vacated so far as
overruled so far as in conflict, 57 in conflict, 29 L.D. 44.
I.D. 244. .0 VBailey, John W., et al. (3 L.D. 386)

Aldrich 'v. Anderson (2 L.D. 71); over- modified, 5 L.D. .513.
ruled, 15 L.D. 201. *Baker v. Hurst (7 L.D. 457); over-

Alheit, Rosa (40 L.D. 145); overruled ruled, 8 L.D. 110. (See 9 L.D. 360.)
so far as in conflict, 43 L.D. 342. Harbour v. Wilson et al. (23 L.D. 462);

Allen, Henry J. (37 L.D. 596); modi- vacated, 28 L.D. 62.
fled, 54 I.D. 4. Barbut, James (9 L.D. 514); overruled

Allen, Sarah E. (40 L.D. 586); modi- so far as in conflict, 29 L.D. 698.
fied, 44 L.D. 331. Barlow,' S. L. M. (5 L.D. 695); contra,

Americus v. Hall (29' L.D.' 677); va- 6 L.D. 648.
cated, 30 L.D. 388. Barnliurst' v. State of Utah (30 L.D.

*Amidon v Hegdale (39 L.D. 131); 314); modified, 47 L.D. 359.
overruled, 40 L.D. 259. (See 42 L.D. Bartch V; Kennedy (3 L.D. 437); over-
557.) - ruled, 6 L.D. 217.

*Anderson, Andrew, et al. (1 L.D. 1) ; Beery v. Northern Pacific Ry. Co. et aL
overruled, 34' L.D. 606. (See 36 (41 L.D. 121); overruled, 43 L.D.'536.
L.D. 14.) - . Bennet, Peter W. (6 L.D. 672); 'over-

Anderson v.- Tannehill et al. (10 L.D. ruled, 29 L.D. 565.
;388); overruled, 18 L.D. 586. Bernardini, Eugene J., et al. (62 I.D.

Appeal of Paul Jarvis, Inc., (64 I.D. 231); distinguished, 63 I.D. 102.
f'25); distinguished, 64 I.D.r888.- Big Lark (48 L.D. 479); distinguished,

Armstrong v. Matthews (40 L.D. 496); 58 I.D. 680,:682.
overruled so far as in conflict, 44 Birkholz, John (27 L.D. 59) ; overruled
L.D. 156. 0 0 ': ;; 0 0: 0 so far as in conflict, 43 L.D. 221.

F 'For abbreviations used In this title, see Editor's note at foot of page xaw.
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* Birkland, Bertha M. (45 L.D. 104);
overruled, 46 L.D. 110.

Bivins v. Shelly (2 L.D. 282); modified,
4 L.D. 588

*Black, L. C (3 L.D. 101) ;overruled,
34 L.D. 606. (See 36 L.D. 14.)

Blenkner v. Sloggy (2 L.D. 267); over-
ruled, 6 L.D. 217.

Boeschem, Conrad William (41 L.D.
309) ; vacated, 42 L.D. 244.

Bosch, Gottlieb (8 L.D. 45); overruled,
13 -L.D. 42.

Box v. Ulstein (3 L.D. 143); over-
ruled, 6 L.D. 217.

Boyle, William (38 L.D. 603); over-
ruled so' far as in conflict, 44 L.D.
331.

Braaseh, William a., and Christ C.
* Prange (48 L.D. 448); overruled so

far as in conflict, 60 I.D. 417, 419.
* Bradford, J. L. (31 L.D. 132); over-

ruled, 35 L.D. 399.
Bradstreet et al. v. Rehm (21 L.. 30)';

reversed, 21 L.D. 544.
Brady v. Southern Pacific ER. Co. (5

D.. 407 and 658); overruled, 20
L.D. 259.

Brandt, William W. (31 L.D. 277);
overruled, 50 L.D. 161.

Braucht et al. v. Northern Pacific Ry.
Co. et al. (43 L.D. 536) ; modified, 44
L.D. 225.

Brayton, Homer E. (31 L.D. 364);
overruled -so far as in conflict, 51
L.D. 305.

Brick Pomeroy Mill Site (34 L.D. 320);
overruled, 37 L.D. 674.

*Brown, Joseph T. (21 L.D. 47) over-
* X : ruled so far as in conflict, 31 L.D.

/222. (See 35 L.D. 399.)
Brown v. Cagle (30 L.D.- 8); vacated,

30 L.D. 148. (See47 L.D. 406.)
Browning, John W. (42 L.D. 1); over-

ruled so far as in conflict, 43 L.D.
- 8 0 0 342. -

Bruns, Henry A. (15 L.D. 170); over-
ruled so far as in conflict, 51 L.D.

*. ' : f 454.
Bundy v. Livingston (1U L.D. 152);

* 0 0 overruled, 6 L.D. 284. -
* Burdick, Charles W. (84 L.D. 345);

modified, 42 L.D. 472.

Burgess, Allen L. (24 L.D. 11); over-
ruled so far as in conflict, 42 L.D.
821.

Burkholder v. Skagen (4 L.D. 166);
overruled, 9 U.D. 153.

Burnham Chemical Co. v. United States
Borax Co. et al. (54 I.D. 183) ; over-
ruled in substance, 58 I.D. 426 429.

Burns, Frank (10 L.D. 365); overruled
so far as in conflict, 51 L.D. 454.

Burns v. Bergh's Heirs (37 L.D. 161);
vacated, 51 L.D. 268.

Buttery v. Sprout (2 L.D. 293); over-
ruled, 5 L.D. 591.

Cagle v.- Mendenhall (20 U.D. 447);
:overruled, 23 L.D. 533.

Cain et al v. Addenda Mining Co. (24
L.D. 18); vacated, 29 L.D. 62.

California and Oregon Land C. (21
.D. 344) ; overruled, 26 L.D. 453.

California, State of (14 L.D 253); va-
cated, 23 L.D. 230.

California, State of (15 L.D. 10) ; over-
ruled, 23 L.D. 423.

California, State of (19 L.D. 585) ; va-
cated, 28 L.D. 57.

California, State of (22 L.D. 428) ; over-
ruled, 32 L.D. 34.

California, State of (32 L.D. 346); va-
cated, 50 L.D. 628. (See 37 L.D.
499 and 46 L.D. 396.)

California, State of (44 L.D., 118);
overruled, 48 L.D. 98. :

California, State of (44 L.D. 468);
overruled, 48 L.D. 98.

California, State of v. Moccettini (19
L.D. 359); overruled, 31 L.D. 335.

California, State of v. Pierce (9 C.L.
0. 118) ; modified, 2 L.. .854.

California, State of v. Smith (5 L.D.
543); overruled, 18 L.D. 343.

Call v. Swaim ( L.D. 46); overruled,
18 L.D. 373.

Cameron Lode (13 L.D. 369).; overruled
so far as in conflict, 25 L.D. 518.

Camplan v. Northern Pacific R. R. Co.
(28 L.D. 118) ; overruled so far as'in
conflict, 29 L.D. 550.

Case v. Church; (17 L.1). 578); over-
ruled, 26 L.D. 453.
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'Case v Kupferschmidt (30 L.D. 9);
overruled so far as in conflict, 47

* L.D. 406.
Castello v. Bonnie (20 L.D. 311); over-

ruled,22 L.D.174.
Cate v. Northern Pacific- Ry. Co. (41

L.D. 316); overruled so far as in
conflict, 43 L.D. 60.

* 0 t; lCawood v. Dumas (22 L.D. 585); va-
cated, 25 L.D. 526.

Centerville Mining and Milling Co. (39
L.D. 80); no longer controlling, 48
L.D. 17.

* : Central Pacific R.R. Co. (29 L.D. 589);
modified, 48 L.D. 58.

Central Pacific R.R. Co. v. Orr (2 L.D.
525) ; overruled, 11 L.D. 445.

-: Chapman v. Willamette Valley and
Cascade Mountain Wagon Road Co.
(13 L.D. 61); overruled, 20 L.D. 259.

C Chappell v. Clark (27 L.D. 334); modi-
fied, 27 L.D. 532.

Chicago Placer Mining Claim (34 L.D.
9); overruled, 42 L.D. 453.

* Childress et al. v. Smith (15 L.D. 89)
overruled, 26 L.D. 453.

Chittenden, Frank 0., and Interstate
Oil Corp. (50 L.D. 262); overruled
so far as in conflict, 53 I.D 228.

Christofferson, Peter (3 L.D. 329)
modified, 6 L.D. 284, 624.

Claflin v. Thompson (28 L.D. 279);
overruled, 29 L.D. 693.

Claney v. Ragland (38 L.D. 550). (See
43 L.D. 485.)

Clark, Yulu S., et al. (A. 22852), Febru-
ary 20, 1941, unreported; overruled
so far as in conflict, 59 I.D. 258, 260.

Clarke, C. W. (32.L.D. 233); overruled
so far as in conflict, 51 L.D. 51.

Cline v. Urban (29 L.D. 96); overruled,
46 L.D. 492.

Cochran v. Dwyer (9 L.D.'478). (See
.39 L.D. 162,225.)

Cofmin, Edgar A. (33 L.D. 245); over-
ruled so far as. in conflict, 52 L.D.
.153. -

Coffin, Mary E. (34 L.D. 564);. over-
ruled so far as in conflict, 51 L.D. 51.

Colorado, State of (7 L.D. 490) ; over-
ruled, 9 L.D. 408.

Condict, W: C., et al. (A. 23366), June
24, 1942, unreported; overruled so far
as in conflict, 59 I.D. 258, 260.

Cook, Thomas C. (10 L.D. 324). (See
39 L.D. 162, 225.)

Cooke v. Villa (17 L.D. 210):; vacated,
19 L.D. 442.

Cooper, John W. (15 L.D. 285); over-
ruled, 25 L.D. 113.

Copper Bullion and Morning Star Lode
Mining Claims (35 L.D. 27). (See
39 L.D. 574.)

Copper Glance Lode (29 L.D. 542);
overruled so far as in conflict, 55 I.D.
348.

Corlis v. Northern Pacific R.R. Co. (23
L.D. 265) ; vacated, 26 L.D. 652. 

Cornell v. Chilton (1 L.D. 153); over-
ruled, 6 L.D. 483.

Cowles v. Huff (24 L.D. 81); modified,
28 L.D. 515.

Cox, Allen H. (30 L.D. 90, 468); va-
cated, 31 L.D. 114.

Crowston v. Seal (5 L.D. 213); over-
ruled, 18 L.D. 586.

Culligan v. State of Minnesota (34 L.D.
22) ; modified, 34 L.D. 151.

Cunningham, John (32 L.D. 207); mod-
ified, 32 L.D. 456.

Dailey Clay Products Co., The (48 I.D.
429, 431); overruled so far as in con-
flict, 50 L.D. 656.

Dakota Central R.R. Co. v. Downey (8
L.D. 115) ; modified, 20 L.D. 131. 1 

Davis, Heirs of (40 L.D.: 573); over-
ruled, 46L.D. 110.

DeLong v. Clarke (41 L.D. 278); modi-
fied so far as in conflict, 45 L.D. 54.

Dempsey, Charles, H. (42 L.D. 215);
modified, 43 L.D. 300.

Denison and Willits (11 C.L.O. 261);
overruled so far as in conflict, 26
L.D. 122.

Deseret Irrigation Co. et al. v. Sevier
River Land and Water Co. (40 L.D.
463) ; overruled, 51 L.D. 27. -

Devoe, Lizzie A. (5 L.D. 4); modified,
5 L.D. 429.

Dickey, Ella I. (22 L.D. 351); over-
ruled, 32 L.D. 331.
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Dierks, Herbert (36 'L. 367) over-
ruled by the unreported 'case of
Thomas J. Guigham, March 11, 1909.

Dixon v. Dry Gulch Irrigation Co. (45
L.D. 4); overruled, 51 L.D. 27.

Douglas and Other Lodes (34 L.D.
556) ; modified, 43 L.D. 128.

Dowman v. Moss (19 L.D. 526); over-
ruled, 25 L.D. 82.

Dudymott . Kansas Pacific R.R. Co.
(5 C.L.O. 69); overruled so far as in
conflict, 1 L.D. 345.

Dunphy, Elijah M. (8 L.D. 102); over-
ruled so far as in conflict, 36 L.D.
561.

Dyche v. Beleele (24 L.D. 494); modi-
fied, 43 L.D. 56.

Dysart, Francis J. (23 L.D. 282); modi-
fied, 25 L.D. 188.

Easton, Francis E. (27 L.D. 600); over-
ruled, 30 L.D. 355.

East Tintic Consolidated Mining Co.
(41 L.D. 255) ;vacated, 43 L.D. 80.

*Elliott v. Ryan (7 L.D. 322).; over-
ruled, 8 L.D. 110. (See 9 L.D. 360.)

El I Paso Brick Co. (37 L.D. 155) ; over-
ruled so far as in conflict, 40 L.D.
199.

Elson, William C. (6 L.D. 797); over-
ruled, 37 L.D. 330.

Emblem v. Weed (16 L.D. 28); modi-
fled,'17 L.D. 220.

Epley v. Trick (8 L.D. 110); overruled,
9 L.D. 360.

Erhardt, Finsans (36 L.D. 154); over-
ruled, 38 L.D. 406.

Esping v. Johnson (37 L.D. 709); over-
* ruled, 41 L.D. 289.

Ewing v. Rickard (1 L.D. 146); over-
ruled, 6 L.D. 483.

* Falconer v. Price (19 L.D. 167); over-
ruled, 24 L.D. 264.

Fargo No. 2 Lode Claims (37 L.D.
404); modified, 43-L'D. '128; over-
ruled so far as in confict, 55 I.D.
348.

Farrill, John W. (13 L.D. 713); over-
ruled so far as in eonflict, 52 LD.
473.

Febes, James H. (37 L.D. 210); over-
ruled, 43 L.D. 183.

1Federal: Shale Oil Co. (53 I.D. '213);
overruled so far as in conflict, 55 I.D.
290.

Ferrell et al. v. Hoge et al. (18 L.D
81) ; overruled, 25 L.D. .351.

Fette . Christiansen (29 L.D. 710) 
overruled, 34 L.D. 167.

Field, William C. (1 L.D. 68); over-
ruled so far as in conflict, 52 L.D.
473.

Filtrol Company v. Brittan and Echart
(51 L.D. 649) distinguished, 55 I.D
605.

Fish, Mary (10 L.D. 606); modified,
13 L.D. 511.

,Fisher v. Heirs of Rule (42 L.D. 62,
64); vacated, 43 L.D. 217.

Fitch v. Sioux City and Pacific R.R.
*Co. (216 L. and R. 184); overruled,
17 L.D. 43.

Fleming v. Bowe (13 L.D. 78); over-
ruled, 23 L.D. 175.

Florida, State of (17 L.D. 355); re-
versed, 19 L.D. 76.

Florida, State of (47 L.D. 92, 93) ;
overruled so far as in conflict, 51
L.D. 291.

Florida Mesa Ditch Co. (14 L.D. 265),
overruled, 27 L.D. 421.

Florida Railway and Navigation Co. v.
Miller (3 L.D. 324) ; modified, 6 L.D.
716; overruled, 9 L.D. 237.

Forgeot, Margaret (7 L.D. 280); over-
ruled, 10 L.D. 629.

Fort Boise Hay Reservation (6 L.D,
16); overruled, 27 L.D. 505.

Freeman, Flossie (40 L.D. 106); over-
ruled, 41 L.D. 63.

Freeman v. Texas and Pacific Ry. Cot
(2 L.D. 550); overruled, 7 L.D. 18.

Fry, Silas A. (45 L.D. 20) ; modifiedtt
51 L.D. 581.

Galliher, Maria (8 C.L.O. 137); over-
ruled, 1 L.D.57.

laliup'v. Northern Pacific Ry. Co. (un-,
published); overruled so far as in
conflict, 47 L.D. 304.

Gariss v. Borin (21 L.D. 542). (See
39 L.D. 162, 225.)

Garrett, Joshua (7 C.t..O. 55); over-
ruled, 5 L.D. 158.
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Garvey v. Tuiska (41 L.D. 510); modi-
fled, 43 L.D. 229.

Gates v. California and Oregon R.R.
*f 0 : Co. (5 C.L.O. 150); overruled, 1 L.D.

336.
Gauger, Henry (10 L.D. 221) ; over-

ruled, 24 L.D. 81.
'Gleason v. Pent (14 LD. 375; 15 L.D.

286); vacated, 53 I.D. 447; overruled
so far as in conflict, 59 ID. 416, 422.

Gohrman v. Ford (8 C.L.O. 6); over-
ruled so far as in conflict, 4 L.D. 580.

Golden Chief "A" Placer Claim (35 L.
D. 557); modified, 37 L.D. 250.

Goldstein v. Juneau Townsite (23 L.D.
417); vacated, 31 L.D. 88.

dGoodale v. Olney (12 L.D. 324); dis-.
tinguished, 55 I.D. 580.

Gotebo Townsite v. Jones (35 L.D. 18);
' t modified, 37 L.D. 560.

Gowdy v. Connell (27 L.D. 56); va-
cated, 28 L.D. 240.

Gowdy v. Gilbert (19 L.D. 17); over-
ruled, 26 L.D. 453.

Gowdy et al. v. Kismet Gold Mining
Co. (22 L.D. 624); modified, 24-L.D.
191.

Grampian Lode (1 L.D. 544),; over-
ruled, 25 L.D. 495.

Gregg et al. v. State of Colorado (15
:L.D. 151); modified, 30 L.D. 310.

Grinnell v. Southern Pacific R.R. Co.
(22'L.D. 438); vacated, 23 L.D. 489.

*Ground Hog Lode v. Parole and Morn-
ing Star Lodes (8 L.D. 430); over-
ruled, 34 L.D. 568. (See R. R. Rous-
seau, 47 L.D. 590.) -

Guidney, Alcide (8 C.L.O. 157); over-
ruled, 40 L.D. 399.

Gulf and Ship Island R.R. Co. (16 .D.
236); modified, 19 L.D. 534.

Gustafson, Olof (45 L.D. 456); modi-
fled, 46 L.D. 442.

Halvorson, H1alvor K. (39 L.D. 456);
overruled, 41 L.D. 505..

Hamilton, Hiram M. (54 I.D. 36) In-
structions (51 L.D. 51y, overruled
so far as in conflict.

Hansbrough, Henry C. (5 L.D. 155);
overruled, 29 L.D. 59.

Hardee, D.C.. (7 L.D. 1); overruled so
far as in conflict, 29 L.D. 698.

Hardee v. United States (8 L. D. 391;
16 L.D. 499); overruled so far as in
conflict, 29 L.D. 689.

Hardin, James A. (10 L.D. 313); re-
voked, 14 L.D. 233.

Harris, James G. (28 L.D. 90); over-
ruled, 39 L.D. 93.

Harrison, Luther (4 L.D. 179); over-
ruled, 17 L.D. 216.

Harrison, W. R. (19 L.D. 299); over-
ruled, 33 L.D. 539.

Hart s. Cox (42 L.D. 592) ; vacated, 260
U.S. 427. (See 49 L.D. 413.)

Hastings and Dakota Ry. Co. v.
Christenson et al. (22 L.D. 257) ; over-
ruled, 28 L.D. 572.

Hausman, Peter A. C. (37 L.D. 352);
modified, 48 L.D. 629.

Hayden v. Jamison (24 L.D. 403); va-
cated, 26 L.D.'373.

Haynes v. Smith (50 L.D. 208) over-
ruled so far as in conflict, 54 ID. 150.

Heilman v. Syverson (15 L.D. 184);
overruled, 23 L.D. 119.

Heinzman et al. v. Letroadec's Heirs et
al. (28 L*D. 497); overruled, 38 L.D.
253..

Heirs of Davis (40 L.D. 573); over-
ruled, 46 L.D. 110.

Heirs of Philip Mulnix (33 L.D. 331);
overruled, 43 L.D. 532.

*3Heirs.: of Stevenson, v. Cunningham
(32 L.D. 650) ; overruled so far as in
conflict, 41 L.D. 119. (See 43 L.D.
196.) 

Heirs of Talkington v. Hempfling (2
' L.D. 46); overruled, 14 L.D. 200.
Heirs o Vradenberg et aL v. Orr et al.
' (25 L.D. 232); overruled,, 38 L.D.

253. -
Helmer, Inkerman (34 L.D. 341) * mod-

ified, 42 L.D. 472.
Helphrey v. Coil (49 L.D. 624); over-.

ruled, Dennis v. Jean (A-20899), July
24,1937, unreported.

Henderson, John W. (40 ILD. 518);
vacated, 43 L.D. 106. (See 44 L.D.
112, and 49 L.D. 484.)

Hennig, Nellie J. (38 L.D. 443, 445);
recalled and vacated, 39 L.D. 211. 

Herman v.' Chase et al. (37 L.D; 590);
overruled, 43 L.D. 246.
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Herrick, Wallace H. (24 L.D. 23); over-

ruled, 25 L.D. 113.
Hess, Hoy, Assignee (46 L.D. 421);

overruled, 51 L.D. 287.
Hickey, M. A., et al. (3 L.D. 83); mod-

ified, 5 L.D. 256.
Hildteth, Henry (45 L.D. 464); vacated,

46 L.D. 17.
Hindman, Ada I. (42 L.D. 327); va-

cated in part, 43 L.D. 191.

Hoglund, Svan (42 L.D. 405); vacated,
43 L.D. 538.

Holden, Thomas A. (16 L.D. 493) ; over-

ruled, 29 L.D. 166.
Holland, G. W. (6 L.D. 20); overruled,

6 L.D. 639; 12L.D. 436.
Holland, William C. (M. 27696), de-

cided April 26, 1934; overruled in

part, 55 I.D. 221.
Hollensteiner, Walter (38 L.D. 319);:

overruled, 47 L.D. 260.
Holman v. Central Montana Mines Co.

(34 LD. 568); overruled so, far as:
* in conflict, 47 L.D. 590.

Hon-v. Martinas (41 L.D. 119) ; modi-
fied, 43 L.D. 197.

Hooper, Henry (6 L.D. 624); modified,
9 L.D. 86,284

Howard, Thomas (3 L.D. 409). (See
39 L.D. 162, 225.)

Howard v. Northern Pacific R.R. Co.

(23 L.D. 6); overruled, 28 L.D. 126.

Howell, John H. (24 L.D. 35); over-
ruled, 28 L.D. 204.

Howell, L. C (39 L.D. 92). (See 39

Li. 411.)
Hoy, Assignee of Hess (46 L.D. 421);

overruled, 51 L.D. 28T.

Hughes v. Greathead (43 L.D. '497);
-overruled, 49 L.D. 413. (See 260
U.S. 427.)

Hull et al. v. Ingle (24 L.D. 214); over-
ruled, '30 L.D. 258.

Huls, Clara (9 L.D 401) ; modified, 21
L.D. 377.

nHumble Oil & Refining Co. (64 I.D. 5);

distinguished, 65 I.D. 316.

Hunter, Charles H. (60 I.D. 395); dis-

tinguished, 63 I.D. 65.

'Hurley, Bertha C. (TA-6 (Ir.)),

March 21, 1952, unreported; over-
ruled, 62 I.D. 12.

-AND MUDItIED UAb5i6

Hyde, F. A. (27 L.D. 472); vacated, 2S

L.D. 284.
Hyde, F. A., et al. (40 L.D. 284); over-

,ruled, 43 L.D. 381.
Hyde et al. v. Warren et al. (14 L.D.

576; 15 L.D. 415). (See 19 L.D. 64.)

Ingram, John D. (37 L.D. 475). (See
43 L.D. 544.) :

Inman 'v. Northern Pacific R.R. Co.
(24 L.D. 318); overruled, 28 L.D. 95.

Interstate Oil Corp. and Frank 0. Chit-

tendea (50 L.D. 262); overruled so
far as in conflict, 53 I.DI 228.

Instructions (32 L.D. 604) ; overruled
so far as in conflict, 50 L.D. 628; 53
'I.D. 365; Lillian M. Peterson et al.

(A. 20411), August 5, 1937, unre-
ported. (See59 I.D. 282,286.)

Iowa Railroad Land Co. (23 L.D. 79;
24 L.D. 125); vacated, 29 L.D. 79.

Jacks v. Belard et al. (29 L.D. 369)
vacated, 30 L.D. 345.

Jackson Oil Co. v. Southern Pacific Ry.
Co. (40 L.D. 528); overruled, 42 L.II

317.
Johnson v. South Dakota (17 L.D. 411);

overruled so far as in conflict, 41

L.D. 22.
Jones, James A. (3 L.D. 176); over-

ruled, 8 L.D. 448.

Jones v. Kennett (6 L.D. 688); over-

ruled, 14 L.I). 429.

Kackmann, Peter (1 L.D. 86); over-

ruled, 16 L.D. 464.

Kanawha Oil ,and Gas Co., Assignee (50
L.D. 639); overruled so far as in
conflict, 54 I.D. 371.

Kemp, Frank A. (47 L.D. 560); over-
ruled so far as in conflict,.60 I.D. 417,
419.

Kemper v. St. Paul and Pacific R.R.
Co. (2 C.L.L. 805); overruled, 18
L.D. 101.

Kilner, Harold L., et al. (A. 21845);

February 1, 1939, unreported; over-
ruled so far as in conflict, 59 I.D.

258, 260.

King: v. * Eastern Oregon Land Co. (23

L.D. 579); modified, 30 L.D. 19.
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Kinney, E. C. (44 L.D 580) ; over-
ruled so far as' in conflict 53 I.D.
228.

Kinsinger v. Peck (11 L.D. 202). - (See
39 L.D. 162, 225.)

Kiser v. Keech (7 L.D. 25); overruled,
23 L.D. 119.

Knight, Albert B., et al. (30 L.D. 227)
overruled, 31 L.D. 64.

* * -Knight v. Heirs of Knight (39 L.D.
362, 491; 40 L.D. 461); overruled, 43
L.D. 242.

Kniskern v. Hastings and Dakota R.
R. o. (6 C.L.O. 50); overruled, 1
L.D. 362.

* Kolberg, Peter F. (37 L.D. 453); over-
ruled, 43 L.D. 181.

Krigbaum, James T. (12 L.D. 617);
* . overruled, 26 L.D. 448.

* Krushnic, Emil L: (52 L.D. 282, 295)
* vacated, 3 I.D. 42, .45. (See 280

U.S 306.)

Lackawanna Placer Claim (36 L.D.
36).; overruled, 37 L.D. 715.

La ollette, Harvey M. (26 L.D. 453)
* 0 Soverruled so far as in conflict, 59

I.D. 416, 422.
- Lamb v. Ullery (10 L.D. 528); over-

ruled,- 32 L.D. 331.
Largent, Edward B., et al. (13 L.D.

397) ; overruled so far as in conflict,
42 L.D. 321. -

Larson2 Syvert (40 L.D. 69);; over-
ruled, 43 L.D. 242.

Lasselle v. Missodiri, Kansas and Texas
Ry. Co. (3 C.L.O. 10); overruled,
14 L.D. 278. --

Las- Vegas- Grant (13 L.D. 646; 15
L.D. 58); revoked, 27 L.D. 683.

Laughlin, Allen (31 L.D. 256) over-
ruled, 41 L.D. 361. -

Laughlin v. Martin (18 L.D. 112);
modified, 21 L.D. 40.

.L Law. v. State of Utah (29 L.D. 623);
overruled, 47 L.D. 359.

Lemmons, Lawson' H. (19 LD. 37);
'overruled, 26 L.D. 389. :

' - Leonard,, Sarah (1 L.D. 41); over-
ruled, 16 L.D. 464.

- Lindberg, Anna C. (3 L.D. 95); modi-
fled, 4 L.D. 299. -

Linderman v. Wait (6 L.D. 689); over-
ruled, 13 L:D. 459.

*Linhart v. Santa Fe Pacific R.R. Co.
(36 L.D. 41); overruled, 41 L.D.
284.. (See 43 L.D. 536.)

Little Pet Lode (4 L.D. 17); overruled,
25 L.D. 550.

Lock Lode (6 L.D. 105); overruled so
far as in conflict, 26 L.D. 123.

Lockwood, Francis A. (20 L.D. 361);q
modified, 21 L.D. 200.

Lonergan ov. Shockley: (33 L.D. 238);
overruled so far as in conflict, 34
L.D. 314; 36 L.D. 199.

Louisiana, State of (8 L.D. 126) mod-
ified, 9 L.D. 157.

Louisiana, State of (24 L.D. 231); va-
cated, 26 L.D. 5.

Louisiana, State of (47 L.D. 366); over-
ruled so far as in conflict, 51 L.D. 291.

Louisiana; State of (48 L.D. 201) ; over-
ruled so far as in conflict, 51 L.D. 291.

Lucy B. Hussey Lode (5 L.D. 93)
overruled, 25 L.D. 495.

Luton, James W. (34 L.D. 468); over-'
ruled so far as in conflict, 35 L.D.
102.; 

Lyman, Mary 0. (24 L.D. 493); over-
ruled so far as in conflict, 43 L.D.
221.

Lynch, Patrick (7 L.D. 33); overruled
so far, as in conflict, 13 L.D. 13.

Madigan, Thomas (8 LD. 188); over-
ruled, 27 L.D. 448.

Maginnis, Charles P. (31 L;D. 222);
overruled,, 35 LD. 399.-

Maginnis, John S. (32 L.D. 14); modi-
* fied, 42 L.D. 472. 

Maher, John M. (34 L.D. 342); modi-
fied, 42 L.D. 472. -

Mahoney, Timothy (41 L.D, 129); over-
ruled, 42 L.D. 313.

Makela, Charles (46 L.D. 509); ex-
tended, 49 L.D. 244.

Makemson . Snider's Heirs (22 L.D.
511) ; overruled, 32 L.D. 650.

Malone Land and Water Co. (41 L.D.
138); overruled in part, 43 L.D. 110

Maney, John J. (35 L.D. 250) ; modified,
48 L.D. 153.

;, -.'
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Maple, Frank (37 L.D. 107); overruled
43 L.D. 181.

*S; ;g0't;0 Martin v. Patrick (41 L.D. 284); over
ruled, 43 L.D. 536.

Mason v Cromwell (24 L.D. 248);; va
eated, 26 L.D. 369.

Masten, E. C. (22 L.D. 337); overruled
*S: $ ;: 7 25 L.D. 111.

Mather et al. v. Hackley's Heirs (11
L.D. 487); vacated, 19 L.D. 48.

Maughan, George W. (1 L.D. 25); over-
ruled, 7 L.D. 94.

M Maxwell and Sangre ;de Cristo Land
Grants (46 L.D. 301); modified, 48
L.D. 88.

McBride v. Secretary of the Interior
(8 C.L.O. 10); modified, 52 L.D. 33.

McCalla v. Acker (29 L.D. 203); va-
cated, 30 L.D. 277.

McCord, W. E. (23 L.D. 137); overruled
to extent of any possible inconsist-
ency, 56 I.D. 78. 

' 0 ; 0 McCornick, William S. (41 L.D. 661,
666) ; vacated, 43 L.D. 429.

*McCraney v Heirs of- Hayes (33 I
21); overruled so far as in conflict, 41
L.D. 119. (See 43 L.D. 196.)

McDonald, Roy (34 L.D. 21); over-
ruled, 37 L.D. 285.

*McDonogh School Fund (11 L.D.% 378).;
overruled, 30 L.D. 616. (See 35 L.D.
399.)

McFadden et al. s. Mountain View Min-
ing and Milling, Co. (26 L.D. 530);
vacated, 27 L.D. 358.

McGee, Edward D. (17 L.D. 285); over-
ruled, 29 L.D. 166.

McGrann, Owen (5 L.D. 10); overruled,
24L.D. 502.

McGregor, Carl (37 L.D; 693); over-
ruled, 38 L.D. 148.

McHarry v. Stewart (9 L.D. 344);
-, ' - criticized and distinguished, 5 I.D.

340.

McKernan v. Bailey (16 L.D. 368);
overruled, 17 L.D.494.

*McKittrick Oil Co. v. Southern Pacific
R. R. Co. (37 LiD. 243); overruled

* so far as in conflict, 40, L.D. 528.
(See42 L.D. 317.)

McMicken, Herbert, et al. (10 L.D. 97;
11 L.D. 96); distinguished, 58 I.D.
257,260.

McNamara et al. v. State of California
(17 L.D. 296) ; overruled, 22 L.D. 666.

McPeek v. Sullivan et al. (25 L.D. 281) ;
overruled, 36 L.D. 26.

*Mee v. Hughart et al. (23 L.D. 455);
vacated, 28 L.D. 209. In effect rein-
stated, 44 L.D. 414, 487; 46 L.D. 434;
48 L.D. 195, 346, 348; 49 L.D. 660.

*Meeboer v. Heirs of Schut (35 L.D.
335) ; overruled so far as in conflict,
41 L.D.119. (See 43 L.D. 196.)0 I

Mercer v. Buford Townsite (35 L.D.
119) ; overruled, 35 L.D. 649.

Meyer, Peter (6 LD. 639); modified,
12 L.D. 436.

Meyer v. Brown (15 L.D. 307). (See
39 .D. 162,225.)

Midland Oilfields Co. (50 L.D. 620);
overruled so far as in conflict, 54 I.D.
371.

Miller, D. (60 ID. 161); overruled in
part, 62 ID. 210.

Miller, Edwin J. (35 L.D. 411)o; over-
ruled, 43 L.D. 181.

Miller v. Sebastian (19 L.D. 288); over-
ruled, 26 L.D. 448.

Milner and North Side R.R. Co. (36
L.D. 488) ; overruled, 40 L.D. 187.

Milton et a . Lamb (22 L.D. 339);
overruled, 25 L.D. 550.

Milwaukee, Lake Shore and Western
Ry. Co. (12 L)-79); overruled, 29
L.D. 112.

Miner v. Mariott et al. (2 L.D. 709);
modified, 28 L.D. 224.

Minnesota* and Ontario Bridge Com-
pany- (30 L.D. 77); no longer fol-
lowed,50 LiD. 359.

V'Mitchell v. Brown (3 L.D. 65); over-
ruled,' 41 L.D. 396. (See '43 L.I).
520.) ( D 358)

fouitor Lode (18 L.D. 358); overruled,
25 L.D. 495.

M'onster Lode (35 L.D. 493); -overruled
so far as in conflict, 55 I.D. 348.

M4oore, Charles H. (16 L.D. 204); over-
ruled, 27 L.D. 482.:

Morgan v. Craig (10 C.L.o. 234); over-
ruled; 5 L.D. 303.

ft/
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Morgan i'. Rowland (37 L.D. 90).; over-
ruled, 37 L.D. 618.

Moritz 'V. Hinz (36 L.D. 450); vacated,
37 L.D. 382.

Morrison, Charles S. (36 L.D. 126);
modified, 36 L.D. 319.

Morrow et al. v.: State of Oregon et al.
(32 L.D. 54) ; modified, 33 L.D. 101.

Moses, Zelmer R. (36 L.D. 473); over-
ruled, 44 L.D. 570.

Mountain Chief Nos. 8 and 9 Lode
Claims (36 L.D. 100); overruled in
part36 L.D. 551.

Mt. Whitney Military Reservation (40
L.D. 315). (See 43 L.D. 33.)
Muller, Ernest (46 L.D. 243); over-
ruled, 48 L.D. 163.

Muller, Eberne K. (39 L.D. 72); modi-
fied, 39 L.D. 360.

Muln, Philip, Heirs of (33 L.D. 331)
overruled, 43 L.D. 532.

* Nebraska, State of (18 L.D. 124); over-
ruled, 28 L.D. 358.

Nebraska, State of v. Dorrington (2
C.LL. 647) ; overruled, 26 L.D. 123.

Neilsen v. Central Pacific R. R. Co. et
al. (26 L.D. 252); modified, 30 L.D.
216.

Newbanks v. Thompson (22 L.D. 490);
overruled, 29 L.D. 108.

Newlon, Robert C. (41 LD. 421); over-
ruled so far as in conflict, 43 L.D.
364.

Newv Mexico, State of (46 L.l). 217)
overruled, 48 L.D. 98.'

New Mexico, State of (49 L.D. 314)
overruled, 54 I.D. 159.

Newton, Walter (22 L.D. 322); modi-
fied, 25 L.D. 188.

New York Lode and Mill Site (5 D.
513); overruled, 27 L.D. 373.

* *Nickel, John R. (9 L.D. 388); over-
ruled, 41 LD. 129. (See 42 L.D.
313.)

Northern Pacific R.R. Co. (20 L.D.
191) ; modified, 22 L.D. 224; over-
ruled so far as in conflict, 29 L.D.
550. ,

Northern Pacific R.R. Co.. (21 L.D. 412;
23 L.D. 204; 25 L.D. 501) ; overruled,
53 I.D. 242. (See 26 L.D. 265; 33
L.D. 426; 44 L.D. 218; 177 U.S. 435.)

Northern Pacific Ry. Co. (48 L.D. 573);
overruled so far as in conflict, 51 L.DT
196. (See 52 L.D. 58.)

Northern Pacific R.R. Co. v. Bowman
* (7 L.D. 238); modified, 18 L.D. 224.

Northern Pacific R.R.' Co. v. Burns (6
L.D. 21); overruled, 20 L.D. 191.

Northern Pacific R.R. Co. v. Loomis
(21 L.D. 395); overruled, 27 L.D.
464. - /

Northern Pacific R.R. Co. v. Marshall
et al. (17 L.D. 545) ; overruled, 28
L.D. 174.

Northern Pacific R.R. Co. v. Miller (7
L.D. 100) ; overruled so far as in con-
flict, 16 L.D. 229.:

Northern Pacific R.R. Co. v. Sherwood
(28 L.D. 126); overruled so far as in
conflict, 29 L.D. 550.

Northern Pacific R.R. Co. v. Symons
(22 L.D. 686); overruled, 28 L.D. 95.

Northern Pacific R.R. Co. 'v. Urquhart
(8 L.D. 365); overruled, 28.L.D. 126.

Northern Pacifie R.R. .Co. v. Walters
et al. (13 L.D. 230); overruled so far
as in conflict, 49 L.D. 391.-

Northern Pacific R.R. Co v. Yantis (8
L.D. 58) ; overruled, 12 L.D. 127.

Nunez, Roman C. and Serapio (56 I.D.
363) ; overruled-so far as in conflict,
57 I.D. 213;

Nyman v. St. Paul, Minneapolis, and
Manitoba Ry. Co. (5 L.D. 396) ;-over-
ruled, 6 L.D. 750.

O'Donnell, Thomas J. (28 L.D.'214);
overruled, 35 L.D. 411.

Olson v. Traver et al. (26 L.D. 350,
628); overruled so far as in conflict,
29 L.D. 480; 30 L.D. 382.

Opinion A. A. G. (35 L.D. 277); va-
cated, 36 L.D. 342.

Opinions of Solicitor, September 15,
1914, and February 2, 1915; over-
ruled, September 9, 1919 (D. 43035,
May Caramony). (See 58 I.D. 149,
154-156.)
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* Opinion of Solicitor, October 31, 1917
(D. 40462); overruled so far as in-
consistent, 58 I.D. 85, 92, 96.

* Opinion of Solicitor, February 7, 1919
(I. 44083); overruled, November 4,
1921 (M. 6397). (See 58 I.D. 158,
160.)

Opinion of Solicitor, August 8, 1933 (M.
* 27499); overruled so far as in con-

fdict, 54 I.D. 402.
Opinion of Solicitor, June 15, 1934 (54

I.D). 517); overruled in part, Feb. 11,
:1957 (M. 36410).

Opinion of Solicitor, May 8, 1940 (57
I.D. 124) overruled in part, 58 I.D.
562, 567.

* Opinion of Acting Solicitor, June 6,
1941; overruled so far as inconsist-
ent, 60 I.D. 333.

Opinion of Acting Solicitor, July 30,
1942; overruled so far as in conflict,

' 58 I.D. 331. (See 59 I.D. 346, 350.)
Opinion of Solicitor, August '31, 1943

(M 33183); distinguished, 58 I.D.
726, 729.

Opinion of Solicitor, May 2, 1944 (58
I.D. 680); distinguished, 64 I.D. 141.

Opinion of Solicitor, March 28, 1949
(M. 35093); overruled in part, 64
I.D. 70.

Opinion of Solicitor, Jan. 19, 1956 (M.
36378), overruled to extent incon-
sistent,'64 I.D. 58.

Opinion of 'Solicitor, June 4, 1957 (M.
36443); overruled in part, 65 I.D.
316.

Opinion of Solicitor, July 9, 1957 (M.
36442); withdrawn and superseded,
65 I.D. 386, 388.

Oregon and California R.R. Co. v.
Puckett (39 L.D. 169); modified, 53
I.D. 264,

Oregon Central Military Wagon Road
* Co. v. Hart (17 L.D. 480) ; overruled,

18 L.D. 543.
Owens et al. iv. State of California (22

L.D. 369); overruled, 38 L.D. 253.

Pace v. Carstarphen et al. (50 L.D.
369); distinguished, 61 1.1). 459.

Pacific Slope Lode (12 L.D. 686) ; over-
ruled so far as in conflict, 25 L.D.
518.

Papina v. Alderson (1 B.L.P. 91) ;

modified, 5 L.D. 256.
Patterson, Charles E. (3 L.D. 260);

modified, 6 L.D. 284,624.
Paul Jones Lode (28 L.D. 120); modi-

fied, 31 L.D. 359.
Paul v. Wiseman (21 L.D. 12); over-

ruled, 27 L.D. 522.,
Pecos Irrigation and Improvement: Co.

(15 L.D. 470); overruled, 18 L.D.
168, 268.

Pennock,' Belle L. (42 L.D. 315); va
cated, 43 L.D. 66.

Perry v. Central Pacific R.R. o. (39
L.D. 5); overruled so far as in con-
fliet, 47 L.). 304. 

Phebus, Clayton (48 LD. 128); over-
ruled so far as in conflict, 50 L.D.
281.

Phelps, W. L. (8 C.L.O. 139); over-
ruled, 2 L.D. 854.

Phillips, Alonzo (2 .D. 321); over-
ruled, 15 L.D. 424.

Phillips v. Breazeale's Heirs (19 L.D.
573) ; overruled, 39 L.D. 93.

Pieper, Agnes C. (35 L.D. 459); over-
ruled, 43 L.D. 374.

Pierce, Lewis W. (18 L.D. 328); va-
cated, 53 I.D. 447; overruled so far
as in conflict, 59 I.D. 416, 422.

Pietkiewicz et al. v'. Richmond (29 L.D.
195); overruled, 37 L.D. 145.

Pike's Peak Lode (10 L.D. 200); over-
ruled in part, 20 L.D. 204.

Pike's Peak Lode (14 L.D. 47); over-
ruled, 20 L.D. 204.

Popple, James (12 L.D. 433); over-
ruled, 13 L.D. 588.

Powell, D. C. (6 L.D. 302); modified,
15 L.D. 477.

Prange,. Christ C., and. William C.
Braasch (48 L.D. 448); .overruled'
so far as in conflict, 60 I.D. 417, 419.

Premo, George (9 L.D. 70). (See 39
L.D. 162, 225.)

Prescott, Henrietta P. (46 L.D. 486)
overruled, 51 L.D. 287.

Pringle, Wesley (13 L.D. 519); over"
ruled, 29 L.D. 599.

I %-/

If:



TABLE OF -OVERRULED AND MODIFIED CASES

Provensal, Victor H. (30 L.D. 616);
overruled, 35 L.D. 399. 

Prue, Widow of Emanuel ('L.D. 436);
vacated, 33 L.D. 409.

Pugh, F. M., et al. (14 L.D.- 274); in
effect vacated, 232 U.S.7 452.

Puyallup Allotments (20 L.D. 157);
modified, 29 L.D. 628.

Ramsey, George L., Heirs of Edwin C.
Philbrick (A. 16060), August 6, 1931,
unreported; recalled and vacated, 58
I.D. 272, 275, 290.

Rancho Alisal (1 L.D. 173); overruled,
5 L.D. 320.

Rankin, James D., et al. .(7 L.D. 411);
overruled, 35 L.D. 32.

Rankin, John Mi. (20 L.D. 272) ; re-
versed, 21 L.D. 404.

Rebel Lode (12 L.D. 683) ; overruled,
20 L.D. 204; 48 L.D. 523.

*Reed v. Buffington (7 L.D. 154).; over-
ruled, 8 L.D. 110. (See 9 L.D. 360.)

Regione v. Rosseler (40 L.D. 93); va-
cated, 40 L.D. 420.

Reid, Bettie H., Lucille H. Pipkin (61
I.D. 1); overruled, 61 ID. 355.

Rialto No. 2 Placer Mining Claim (34
L.D. 44); overruled, 37 L.D. 250.

Rico Town Site (1 L.D. 556); modified,
5 L.D. 256.

Rio Verde Canal *Co. (26 L.D. 381);
vacated, 27 L.D. 421.

Roberts . Oregon Central Military
Road Co. (19 L.D. 591); overruled,
-31 L.D. 174.

Robinson, Stella G. (12 ID. 443);
overruled, 13 L.D. 1.-

Rogers,-Fred B. (47 L.D. 325); va-
cated, 53-I.D. 649.

Rogers; Horace B. (10 L.D. 29); over-
ruled, 14 L.D. 321.,.:

Rogers v. Atlantic & Pacific R.R. Co.
(6 L.D. 565); overruled so far as in
conflict, 8 LI). 165.

*Rogers v. Lukens (6 L.D. 111); over-
ruled, 8 L.D. 110. (See 9 L.D.360.)

Romero v. Widow of Knox (48 L.D.
32) ; overruled so far as in conflict,
49 L.D. 244.

Roth, Gottlieb (50 L.D. 196) ; modified,
50 L.D. 197.

*Rough Rider and Other Lode Claims.
(41 L.D. 242, 255); vacated,. 42 L.D..
584.

St. Clair, Frank (52 L.D. 597); modi-
fied, 53 I.D. 194.

*St. Paul, Minneapolis and Manitoba:
Ry. Co. (8 L.D. 255); modified, 13
L.D. 354. (See 32 L.D. 21.)

St. Paul, Minneapolis and Manitoba,
Ry. Co. v. Hagen (20 L.D. 249) ; over-
ruled, 25 L.D. 86.

St. Paul, Minneapolis and Manitoba Ry.
Co. v. Fogelberg (29 L:D. .291).; va-
cated, 30 L.D. 191.

Salsberry, Carroll (17 L.D. 170); over-
ruled, 39 I.D. 93.

Sangre de Cristo and Maxwell Land
Grants (46 L.D. 301); modified, 48
L.D. 88.

Santa Fe Pacific R.R. Co. v. Peterson'.
(39 L.D. 442); overruled, 41 LD. 383.

Satisfaction Extension Mill Site (14
L.D. 173). (See 32 L.D. 128.)

*Sayles, Henry P. (2 L.D. 88); modi-
fied, 6 L.I), 797. (See 37 L.D. 830.)

Schweitzer v. Hilliard et al. (19 L.D.
294) ; overruled so far as in conflict,
26 -I)..' 639.

Serrano v. Southern Pacific R.R. Co.
(6 C.L.O. 93); overruled, 1 L.D. 380.

Serry, John J. (27 L.D. 330)i; over-
ruled so far as in conflict, 59 I.D.
416, 422.

Shale Oil Company. (See 55 I.D. 287.)
Shanley v. Moran (1 L.D. 162); over-

ruled, 15 L.D. 424.
Shineberger, Joseph (8 L.D. 231); over-

ruled, 9 L.D. 202.
Silver Queen Lode (16 L.D. 186); over-

ruled, 57 I.D. 63.
Simpson, Lawrence W. (35 L.D. 399,

609) ; modified, 36 I.D. 205.
'Sipchen'v. Ross (1 LD. 634); modi-

fied, 4 L.D. 152.
Smead v. Southern Pacific R.R. Co.
- (21 L.D. 432); vacated, 29 L.D. 135.
Snook, Noah A., et al. (41. L.D. 428); 
r overruled so far as in conflict, 43

L.D. 364.
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orli V. Berg (40 L.D. 259); overruled,
.42 L.D. 557.

Southern -Pacific R.R. Co. (15 L.D.
460).; reversed, 18 L.D. 275.

Southern Pacific R.R. Co. (28 L.D.
281); recalled, 32 L.D. 51.

Southern Pacific R.R. Co. (33 L.D. 89);
recalled, 33 L.D. 528.

0 Southern Pacific R.R. Co. v. Bruns (1
L.D. 272) ; vacated, 37 L.D. 243.

South Star Lode (17 L.D. 280); over-
ruled, 20 L.D. 204; 48 I1.D. 523.

Spaulding v. Northern Pacific R.R. Co.
(21 L.D. 57) ; overruled, 31 L.D. 151.

Spencer, James ( L.D. 217); modified,
6 L.D. 772; 8 .D. 467.

Spruill, Lelia May (50 L.D. 549) ; over-
ruled, 52 L.D. 339.

Standard Shales Products Co. (52 L.D.
522); overruled so far:as in conflict,
53 I.1D. 42.

State of California -(14 L.D. 253); va-
cated,23 L.D. 230.

State-of California (5 I.D. 10) ; over-
ruled, 23 L.D. 423.

State of California (19 L.D. 585)';- va-
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DECISIONS OF THE
DEPARTMENT OF THE INTERIOR:

UNITED STATES v. EVERETT FOSTER ET AL

:A-27421 'Decided January 8,1958

il ining Claims: Discovery
To satisfy the requirement of discovery on a placer mining claim located for

,sand and gravel prior to July 23, 1955, it must be shown that the deposit
can be extracted, removed, and marketed at a profit.

X Mining Claims.: Discovey-Mining Claims: Contests
When the Government charges that no discovery has been made within a

'mining claim on. land open to the operation of the mining laws, the
contestee may show that discovery occurred after the contest, was initiated,
in the absence of a withdrawal of the land from the operation of the mining
laws in the interim.

lMlining Claims: Determination of Validity-Rules of Practice: Evidence
In determining whether a mining claim is a valid claim, evidence detrimental

to the contestee produced at the hearing through the examination and cross-
examination of the contestee's witnesses may be considered.

Mining Claims:. Discovery-Mining Claims: Contests
Where evidence introduced by the Government in a contest brought against

the validity of a mining: claim tends to show that no discovery has been
made and where that evidence is supported by evidence of the contestee's
witnesses and where the contestee has not been able to produce convincing
evidence that a discovery has been made, the Government will prevail and
the claim will be declared null and void.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

This.is an appeal to the Secretary of the Interior by mining claim-
anti Everett Foster and others from a decision dated September 19,
1956, by the, Director of the Bureau of Land Management, wherein
-the Director reversed the decision of a hearing officer in holding two
:sand and gravel placer mining claims, Crocus No. 1 and Crocus No.
:2; located on October 29, 1951, on the NEl/4NE/ 4 and SEA/4NE'/4
sec. 29, T. 22 5., R. 61 E., M. . M., Nevada, t be valid claims

-under the mining laws (30 U. . C., 1952 ed., sec. 21 et seq.).
On July 10, 1953, adverse proceedings were initiated against the

'claims by the United States.: On October 4, 1954, the United States
aamended its charges against the claims. As amended, the charges,
,as to each lainiwere-

45493 51: 1
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1. That minerals have not been found within the limits of the claim
in sufficient quantities or quality to constitute a valid discovery.

2. That the land is more valuable for residential and/or business site
purposes than for mining.

3. That there has been no actual production and sale of a valuable
mineral from the claim and it has not been! shown that a marketable
product exists within the limits of the claim.

4. That the land was not located in good faith for mining purposes,
but to control land valuable for homesites, and/or other non-mining
purposes.

5. That there has been insufficient work done upon the claim to con-
form with the statutory requirements.

A hearing was held on the amended charges against both claims;
from December 6 through December 10, 1954, at'which the proceed-

ings were consolidated. The' Southern Nevada Home-Siters, Inc.,

acting on behalf of certain individual members of the corporations

whose applications under the Small Tract Act (43 U. S. C., 1952 ed.,

Supp. IV, secs. 682a-e) conflicted with the mining claims, was per-

mitted to intervene at the hearing.:

On March 30, 1955, the hearing officer rendered his decision, 'hold-
ing, among other things, that of the five charges brought against the

claims only the first charge was material. He held that the ques-

tion to be determined, under this charge, was whether the sand and

gravel found on the claims could be extracted, removed and mar-

keted at a profit. He found that the Government had not sustained

its charge and that the claims are valid.

Upon review the Director held that' the hearing officer had been

in error in holding the third charge to be immaterial and that,
while the second and fourth charges were not proper charges, evi-

dence submitted in support thereof may be considered as bearing on

the good faith of the locators in making the locations. He also held

that since no evidence was introduced relating to the fifth charge it

must be considered to have been abandoned at the time of the hear-

ing. The Director held' that, the Government having' brought the

-charges against the validity of the claims, it had the burden of prov-

ing the charges with sufficient evidence to make-a prima facie case,

whereupon it was incumbent-on the contestees to refute those charges

by a preponderance of the evidence. ' - '

He found nothing in the testimony to show that the claimants

had; had the sand and gravel tested for its quality, its depth, or its
extent or that they had done anything toward. marketing the deposits

until after the land had been classified for lease and' sale under the

Small Tract Act on October 2, 1953 (Nevada SmallTract'Olassifica-
tion No. 95, 18 F. R. 6413).' He also found that the contestees had

not successfully refuted the testimony of a Government witness that
no market existed for these deposits and that even on the assumption
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that there was such a market at the time of the hearing, there had
been no market for the sand and gravel on these claims when the land
was classified for small tract purposes. He held that a prospective
market is not sufficient to validate sand and gravel claims, that there
must be. a present actual .market value. He held that the classifica-
tion of the land for small tract purposes in and of itself withdrew
the land from the operation of the mining laws, and that since it
had not been shown that the sand and gravel deposits found within
the limits of the claims, could, prior to October 2, 1953, be removed
and marketed at a profit the classification attached to the land and
that after the classification the contestees could not perfect their
claims. He held further that the classification must be held to relate
back to the filing of applications for small tract leases on these lands
in order that the incipient rights of the applicants might be protected.
He found that these applications had been filed a few months after
the location of the claims and that since the contestees had not shown
that the sand and gravel from their claims was marketable at the
time of those filings any showing of marketability at the time of the
hearing could avail the contestees nothing. He therefore held the
claims to be invalid.

,The appellants contend that the Director 'failed to give proper
weight to the findings of fact by the hearing officer; that he erred
in his evaluation of the evidence; tb at he committed certain proce-
dural errors; and that the Director erred in holding that a prospect-
ive market is not sufficient to validate the claims. They contend that
they discovered valuable, mineral deposits on the claims, in October
1951; that at that time there was a present demand for the sand and
gravel as well as such a prospective market as would justify a pru-
dent man in expending time and money in'the reasonable hope of
developing a paying mine; that the, demand existed at the, time of
the hearing, and still exists. They state that if no discovery had ever
been made on the claims the classification order of October 2, 1953,
would have withdrawn the land, from subsequent location and dis-
covery. They contend, however, that since they made discovery prior
to that date and prior to the filing of the small tract applications, it
is unnecessary to consider the Director's decision with respect to the
segregative effect, of the: small tract applications.

Under the mining laws all valuable mineral deposits in the public
lands of the United States are open to exploration and purchase and
the lands in which they are found are open to occupation and pur-
chase except as they may have been withdrawn or reserved for other
purposes and except as other provision may have been made for their
disposition (30 U. S. C., 1952 ed., sec.- 22).' While the lands' remain
open" and uhtil, other rights have attached thereto, the discovery



4 DEICISIOVS OF' THER DEPARTMENT OF THE ITERIOR 65 I. D.

of a valuable mineral deposit within the limits of a claim will validate
the claim (30 U. S. C., 1952 ed., sees. 23, 35) if: other requirement&
of the law have been met. In order to-satisfy the requirement of
discovery on a placer mining claim located for sand and gravel, it
must be shown that the' deposit can be extracted, removed, and mar-
keted at a profit. This includes a favorable showing as to the ac-
cessibility of the deposit, bona 'fdes in development, proximity to
market, and the existence of a present demand for the sand and
gravel. Associate Solicitor's opinion M-36295 (August 1 1955);
Solicitor's opinion, 54 I. D. 294 (1933); Layman et al. v. Ellis, 52
L. D. 714 (1929).

It should be pointed out at this time that the'mere fact that sand
-and gravel may be sold does not in and of itself establish that. a dis-
covery of a valuable deposit of minerals has been made under the
mining laws. This is clearly evidencedl by the Materials Act of July
31, 1947, as originally enacted (43 U. S. C., 1952 e., sees. 1185-1187).
Section 1 of the act authorizes the Secretary of the Interior to dis-
pose of, among other materials, sand and gravel if the disposal of
such materials is not otherwise expressly authorized by law, including
the mining laws. Section 1 further requires disposals to be made
upon the basis of adequate compensation, with certain exceptions.
Section 1, therefore, learly reflects a congressional understanding
that there are sand and gravel deposits on public lands which can
be sold but which do not meet the requirements of the mining laws.2

Turning first to the issue of whether a discovery sufficient to vali-
'date these sand and gravel claims has been made, we find the contestee
contending that the discovery was made prior to the time the location
notices were filed. The only evidence in the record of the hearing
on this point is that of Everett Foster, the only one of the locators
to testify at the hearing (Tr. 401-422). Mr. Foster stated that he
and his associates became interested in searching for deposits of sand
and gravel in the Las Vegas area several months before these claims
were located; that the interest was generated by talk he heard that
there was a demand for sand and gravel; that he and'*his asociates
confined their search to the area south and east of the city because

* gravel pits were being operated north of the city and they vre look-
ing for another:place. Mr. Foster testified that while he knows noth
ing about sand and gravel or operating a' sand and gravel plant'he
'talked with certain men who knew sand and gravel and that they
told him that the land ont which the claims were subsequently located

: Section 3 of. the act of July 23, 1955 (30 U. S. C., 1952 ed;, Supp. V, see. 611), pro7
'vides that deposits of common varieties of sand and gravel shall not be deemed to be
-valuable mineral deposits within the meaning of the mining laws so as to'give effective
validity, to any mining claim thereafter. located under such laws. ' " ' 

7 Section was recently amended by the at of July 23, 1955 (supgefn.1), without
:pertinent change so far as the point under consideration is concerned.' ' i
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should contain good sand and gravel. He testified further that at
that time there was talk of building a road near the claims but that
there were no residential or business construction activities in' the
area of the claims. He discussed the possible sale of the gravel with
several. parties, one of whom had the contract to build the proposed
road. That party told him he already had his own. plants and "the;
13 mile haul would probably be a little too far" (Tr. 415). Qther
parties also told him they thought the haul of 13 miles to market was
a little too far at that ime (Tr. 407).

On the basis of, this testimony, certainly it cannot be said that
a discovery of valuable mineral deposits had been made prior to the
date when the claims were located. No evidence was introduced that
the deposits had been tested as to either their quality or their quantity.
Except for talk that there was a demand for sand and gravel, the
locators had no reason to believe that the deposits on these claims
could be sold at a profit in a market which may have existed at some
distance from the claims..

The appellants appear to be under the impression that all that is
necessary to validate sand and gravel claims is to see the sand and
gravel on public domain and to file a claim thereon. Such is 'not the
case. Before such a, claim has any validity it must be shown that
the sand and gravel are of a quality acceptable for the type of work
being-done in the market area, that the extent of the deposit is such
that it would be profitable to extract it and process it if that is neces-
sary, and that there is a present demand for the sand and gravel. The
appellants having failed to make this showing, their contention that
the discovery was made before October 29, 1951, must fail.

However, under the charges made by the Government, it was not
necessary for the appellants to show discovery prior to the date of the
location of the claims. Under the mining laws, one may take posses-
sion of vacant public land open to location under those laws and, after
filing notice of location, retain that possession against all except. the
Government while he is in diligent prosecution of his efforts to dis-
cover valuable minerals therein. While he is in possession of the land,
he is not regarded as a trespasser because he is on the land with the
tacit consent of the Government. However, when the Government
withdraws that consent, either by withdrawing the land .from the
operation of the mining laws or by the institution of adverse proceed-,
ings against the claims, the locator must show that he has made a dis-
covery of valuable mineral deposits within the limits of the claim in
order to retain his possession. When the Government withdraws the.
and, a discovery after the withdrawal will not serve to validate the

claim. However, when adverse proceedings are instituted against a
claim ilvlving land which remains open to the operation of the min-
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ing laws, discovery. may be proved, even though that discovery may
have been made after adverse proceedings have been started and such
a discovery will permit the locator to retain possession of the land, all
else being regular, and in the absence of a withdrawal of the land in
the interim.

The lands involved in this proceeding were open to the operation of
the mining laws when the Governmient challenged the validity of the
claims on July 10, 1953. As that was before the land was classified
for small tract purposes, a consideration of the effect of that classifi-
cation will be deferred until a determination is nade as to whether, on
the basis of the present record, the locators met the prescribed test to
give validity to sand and gravel claims, which must include a showing
that the deposits can be marketed at a profit.

The evidence shows generally that sand and gravel exist in the
Las Vegas area in unlimited quantities, that all of this sand and
gravel is not fit for commercial use, that most of it is of poor quality,
but that sand and gravel of the same quality as is found on these
claims are being used commercially in the area. While the market
appears to be adequately supplied at the present time, the operators
*of plants for the processing of sand and gravel to be used in light con-
struction work and those using the material as it comes from the
pits are always on the lookout for additional deposits to meet their
needs when the deposits presently in use are exhausted. The tests
they use in determining the desirability of a deposit are its quality, its
depth and its distance from its ultimate place of use.
* Several of the witnesses for the contestee testified that given the

quality and depth assigned to these deposits by the contestees they.
would be good deposits, that they are not at present obtaining sand
and gravel so far from the city, but that when the present supplies
nearer to the city are exhausted they will have to haul from a greater
distance to get suitable sand and gravel.

There is much evidence in the record with respect to whether it
would be economically feasible to install a plant on the claims for
the processing of sand and gravel. While William L. Shafer, the
principal witness for the Government, testified that the cost of in-
stalling such a plant would be prohibitive, particularly in view of
the distance of the claims from the present market, some witnesses
for the contestees expressed their opinion that one might make a profit
out of such an operation. 'They based their opinion, however, on
estimates made by the contestees as to the amount of sand and gravel
present on the claims. As will be shown later,there is no conclusive
or even substantial proof in the' record that the deposits are as
extensive as the contestees claim. , -

No sale of 'the sand and gravel had occurred at' the time of the
hearing but testimony was given by Verne Cornell Mendenhall that
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he had made a verbal contract to buy the sand and gravel for:15 cents.
a yard (Tr. O405 ) .: The contestees have subsequently submitted a
copy of a lease they have entered into with Ideal Asphalt Paving Co.,
Inc. (Mr. Mendenhall's firm), which authorizes the lessee to take
gravel from the claims on a royalty basis of 5 cents a yard. The agree-.
ment does not;. however, bind the lessee to take any specified amount
of gravel. In fact, it does not bind the lessee to take anyf gravel
and it .is only slight evidence that the material on the claims is sale-
able. Moreover, the lease is dated August 8, 1956, a year and 8
months after Mr. Mendenhall testified to a verbal contract, and it
includes the .Olinda claim, which is an adjoining claim not involved
here.
-:There is evidence, not without conflict, that the deposits on these 

olaims are suitable for the base course in road work, without any
processing, and that road building is proposed in the immediate
area of the claim. Some processing (crushing, screening, etc.) is
required for other road work. However, there is also evidence that
wherever possible sand and gravel for road building are obtained free
of charge or through arrangements whereby the sand and gravel are
obtained in exchange for services. The county does not buy the sand
and gravel which it uses in the construction of its roads and when it
was discovered that the sand and gravel on these claims could not be
obtained free of charge, the county lost interest in the claims as a
source of supply (Tr. 357-358). There is also testimony to the effect
that when roads are built the builders attempt to obtain the sand and
gravel as close to the road as possible and that they prefer not to
haul sand and gravel more than 2 miles for use on the roads. When
the distance becomes greater than that, the road builder looks for
another source of supply. Thus even if the sand and gravel from
these claims were to be used on the proposed roads, apparently a very
limited amount would be used and there is no persuasive evidence,
that the claimants would realize a profit from the disposition of the
material.

Although the contestees had held these claims for over 3 years at
the time of the hearing, they had not, been able to dispose of any
material from the claims, even in what they urged was an expanding
market. While the fact that no sale had been made at the time of
the hearing is not controlling in itself, yet it is persuasive that certain
factors must have been involved which prevented the sale.. If the
deposits were of acceptable quality and existed in such a quantity as
to make the extraction worthwhile, then if the demand were there the.
contestees should have been able to dispose of the material at a profit.
On the other hand, if the 'market was such that it wouldj not pay to
extract the material and haul it to that market, then it cannot be said- 
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that the deposits from these claims meet the test of discovery for sandt
and gravel claims under the mining laws.

We have on the one hand a witness for the Government testifying' 0
that the market is adequaely supplied with sand and gravel from
deposits nearer the market than thdse on the contestees' claims and
that the sand and gravel on these claims are not marketable at a profit

beause'the deposits' could not compete in that market in view of ther.
high cost of hauling the materiali to the present marketd On the 
other hand, there is some evidence that the contestees coild. success-
fully Compete in the present market. The strongest evidence, for the-
contestees is that they will be able to compete in the future when the:
market moves closer to the claims. However, a prospective market,,,
using that term in the sense of a market to be developed in the future,
is not sufficient to establish the validity of a claim under attack at.
the present time.

In their appeal the contestees vigorously' attack the testimony of
Shafer, the principal Government witness and a mining engineer irn
the employ of the Bureau of Land Management. Briefly, Shafer
testified that the material in the claims is o poor quality, that it is-
the same as material found all'over the. Las Vegas Valley, that the
market is being adequately supplied, and that in view of the expense'
of mining, processing, and transporting the material he did not be-'
lieve a profitable mining operation could be conducted on the claims.a
The contestees question Shafer's competence as an engineer by saying
that although he examined the claims for several days, he'made only aX
visual examination. He did 'not sample the gravel for testing pur-
poses. IHe did not bore test holes to ascertain depth. The contestees
then ridicule Shafer's competence to testify as a marketing, produc-
tion, and transportation expert, but do not point out wherein his tes-
timony was deficient or wrong on its face.

The' contestees called, in addition to Foster, several witnesses whose
composite testimony has been summarized. ;But when the testimony
of each witness is examined, many weaknesses and inconsistencies are
revealed. A. F. Carper, a mining engineer, was employed by the
contestees to examine the claims. He testified that the gravel was of
a good quality and gave estimates as to the quantity of gravel upon

'the basis of 6- and 8-foot depths (Tr. 276, 282). However he did
not bore any test holes to ascertain depth orto obtain samples through-
out the claims. He testified only to examining development work
which is confined to a 30-foot circle from a point common to the
two claims and a third adjoining claim. He stated thatin the center
there was a bulldozed pit some 6 feet deep from which gravel'had been

a The; only other overnment witness was, Phil1ip E. Mudgett, also, a m~iing engineer of'
the Bureau of Land Management, who corroborated Shafer's testimony as to the poor qual-
ity of the sand and gravel on the claims but said the material was the same'as that used
commercially in the Las Vegas area.
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piled up and that aroundit were 16 trenches 2 to 3 feet deep (Tr. 275
277). He took samples from the .pit, which is 50 by 30 feet, and made
a screen analysis (Tr. 298-299). Carper prepared a report of his
examination (Contestees' Exhibit L).

It appears that Carper did little more than Shafer, except possibly
as to the sampling and screen'test. But Shafer testified that on his
first examination of the claims in 1952 he obtained a sample and made
:a rough sieve analysis, although he did not testify directly as to the
results (Tr. 65). Shafer testified the bulldozed pit, had a maximum
-depth of 4 fleet and lies only partly within the Crocus No. 1 and not
-within the Crocus No. 2, the latter having only a trench cut on it
(Tr. 21-22), but admitted later the workings might all be on the
claims (Tr.' 89-90). He. also spent a total of 5 days examining the
claims whereas Carper spent one day (Tr. 6T-68, 298). It is interest-
ing to note with respect to the contestees' assumption from Carper's
-report that gravel exists throughout the claims at a minimum depth
,of 6 feet that in their cross-examination of Shafer they secured his
;admission that there is no standard test for gravel which comprehends
determining the depth of a deposit from cuts and pits as much as; a
quarter of mile away (Tr. 12-133).

Press Lamb, superintendent for the Clark County Road Depart-
ment, testified on direct examination for the contestees that he had
put test holes on the claims with a bulldozer to test depth and quality
'and found good road gravel and lots of. it (Tr. 199). On cross-
examination, he said three holes were put down but that he really did
not know whether he was on the claims in question and really made
no tests of the sand and gravel. (Tr. 200, 203). He did not say what
depthof gravel was found. He testified that altlough the county was
hauling gravel 8 miles for road work, it was "awfully costly to do it"
and 2 miles or less was ideal (Tr. 202-203). Mary Diatne, Claney,
wife of one of the contestees named with respect to Crocus No. 2, testi-
fied that she was on, the -claims when Lamb began his work (Tr. 494),
:although Lamb had stated no one was with him but his men (Tr. 203).

Mendenhall was the only other witness to testify to the depth of
ihe gravel. He said it was 6 feet on the bank of. the gravel exposed
inthe excavations (Tr. 04).-
-From this testimony, it is evident that the depth of the gravel on

'the claims has been revealed in only one pit on the-claims. The evi-
.dence is conflicting whether the depth exposed is 4 feet or 6 feet and
there is no 'evidence that -the depth, whatever it may be, extends
throughout the claims. ' Thus there is no redible evidence of a dis-
.covery ofgravel'in commercial quantities..

Now as to quality. Shafer's tstimony conflicts with :Carper's.
'454939 -5A 
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Lamb's testimony is general but must be sharply discounted in view of
the uncertainty as to whether he was on'the caihs and his admission
'that he really did'n6t test the sand and gravel. MendenhalI testifie&
unequivocally that the gravelis good, but by the contestees' 'own show-
ing with respect to the lease his company has entered into with the
contestees, as' contrasted with his testimony as to a verbal contract to,
buy the sand and gravel, his testimony is also open to question.

In addition to these witnesses, the contestees called others. Johin
M. Murphy, who was engaged in general contracting, testified on cross-
examination that he could make no specific statement as to either the
quality or quantity of sand and gravel on the Crocus claims's(Tr. 376) .
He did not say that he had been on the claims so it' must be assumed
that he never examined 'the claims.' C. D. Stewart, also engaged in
,construction, testified that a gravel pit 6 feet deep with' the screen
analysis shown in the Carper report would be very valuable and that,
he certainly would be interested in 80 acres of such gravel (Tr. 449).
-'But he said he did not himself know of any sand 'and gravel in the
'Las Vegas area having the gradation shown in the Carper -repot
(Tr. '455), and he too 'did not testify that he had seen or been on the
'claims. Elvin Hitchcock, engaged in the sand and gravel business,,
testified that a gravel of the Carper gradation was good gravel worth 
-having (Tr. 472), and that he guessed, but did not know without
testing, that there was gravel of'that gradation in the Las Vegas area
(Tr. 475). On. cross-examination he testified that the gravel would 

-have to' be processed before it could be used for road-gravel or for
concrete (Tr. 477). *He also testified that h'e would not go i1 miles out
at the time of the hearing and get sand and gravel of the gradation
shown in the Carper report and haul it to his plant for concrete aggre-
gate purposes, that it would be very 'close whether he could make a
profit or not (Tr. 478479).' lIHe also did not testify that he had seen
orbeenon theclaims.

The three witnesses just mentioned, Messrs. Murphy, Stewart, and
*Hitchcock, obviously were not familiar with the claims, not having
been on them. Murphy specifically said that he could not testify: as
to the quantity or quality of material on the claims. Hitchcock and
Stewart testified only as to a hypothetical gravel deposit covering 80
acres with a depth of 6 feet. Even then Hitchcock said he would not
go 11 miles for it, that being approximately the distance of the Crocus 
claims from the center of town.

One remaining witness called by the contestees was George C. Mono-
han, county engineer for Clark County. He testified that he had made 
a visual examination of the claims and that he was sure it would meet
the State specifications for road work because all the gravel in the

-general area had been tested and* met those specifications (Tr. 350)..
le said the gravel on the claims "is good, that is, the gravel in the
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area has always proved.tobevery good" for roadpurposes (Tr. 353).
He said on cross-examination that the general area that he was talk-
ing about covered 6 to 8 miles north and south in the west side of thd
Las Vegas Valley (Tr. 360). He made it plain that the county was
interested only in gravel that it could' obtain free of chae, except
for such work as the county might perform in return, like graveling a
haul road for the owner of the gravel (Tr. 357-358, 364). 

It may be noted at this point that of the contestees' witnesses only
three definitely examined the claims. Of the three, Monohan and
Mendenhall made only a visual examination, the type of examination
that the contestees assail as being unscientific in regard to Shafer.
Carper's examination was visual too, with* respect to ascertaining the
existence of chert and other deleterious substances. His only addi-
tional examination was to screen the material for size.

After a careful review of all of the testimony introduced at the
hearing;' the conclusion is inescapable that while the Government may
not have proved conclusively by its own witnesses that the deposits
on these claims could not be disposed of at a profit, the contestees'
own witnesses gave testimony on direct examination and cross-exami-
nation which materially strengthens the Government's position.. * It
is axiomatic that evidence given by a defendant's witnesses may be
considered against the defendant. Taking the testimony as a whole,
it must be held that the weight of the evidence is that there is no
present demand for the deposits on these claims and that such deposits
could not be disposed of in the present market at a profit. This
being so, the Government must prevail and the claims must be held to
be null and void.

It having been shown by a preponderance of the evidence that the
claims are not valid claims, we do not reach the Director's holdings
that the classification of the lands for small tract purposes on Oc-
tober 2, 1953, withdrew the lands from the operation of the mining
laws and that applications for small tract leases on those lands filed
prior-to that date are entitled to protection.

With respect to the procedural issues raised by the contestees, noth-
ing in the record indicates that the contestees were prejudiced in
any way by any rulings which may have been made either by the
hearing officer or by the Director. Under the charges brought against
the claims, the contestees had the burden of showing that they had
made a valid discovery within the limits- of the claims. Although
the Government initiated the charges and had the initial burden of
sustaining at least the first charge-that there had been no discovery-
if it were to prevail in the contests, once the Government had pro-
duced evidence to show that no discovery had been made, it was up
to the contestees to overcome that evidence.: This they failed to do.
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The fact that representation was had on behalf of certain small
tract applicants for the lands did not prevent the contestees from
making that showing. It was their own inability to show a present
market for the deposits plus the Government's showing that no such
market exists which defeated them.

That one of the Government witnesses may have been permitted to
read from a report which was not admitted into evidence is also im-
material. Whatever the witness may have read from a report which
was not placed in evidence, the contestees were free to cross-examine
him on that part of the report from which hel read. Whatever else
may have been contained in that report is not a part of the present
record and it was not considered in reaching a determination as to
the validity of the claims. It must be remembered that the technical
exclusionary rules of evidence are not binding in administrative pro-
ceedings Opp Cotton MiZls v. Administrator, 312 U. S. 126 (1941);
TWillapoint Oysters v. Ewing, 174 F. 2d 676, 690 (9th Cir. 1949),
cert. denied, 388 U. 5. 860.

Accordingly, and for the reasons discussed above, it must he held
that the mining claims designated as Crocus No. 1 and Crocus No. 2
are without validity.

* As the decision in this case turns upon the evidence adduced at the
hearing and the contestees have fully set forth their analysis of the
evidence, no point would be served by hearing oral argument in the
case. Accordingly, the contestees' motion for oral argument is denied.

Pursuant to the authority delegated to the Solicitor by the Secretary
of the Interior (sec. 23, Order No. 2509, as revised; 17 F. R. 6794),
the Director's decision, insofar as it held the Crocus No. 1 and Crocus
No. 2 to be invalid for lack of a valid discovery is affirmed.

EDMUND T. FRrZ,
Deputy Solicitor.

EARL C. HARTLEY ET AL.

A-27437
A-27446
A-27447 Decided January 13, 1958

Oil and Gas Leases: Extensions-Agency,
Where an oil and gas lessee applies for an extension of his entire lease despite

the fact that he had previously assigned a portion of his lease to another and
the assignment has been approved, he will not be considered to be an ap-
parent or ostensible agent for the assignee in applying for the extension
where there is no evidence that the lessee has ever been held out to be an

4 agent of the assignee.
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Agency
To create an agency it is fundamental that there must be consent, express or

implied, by. both principal and agent that the relationship of agency shall
exist.

Agency
The burden of proving agency is upon the party asserting it.

Oil and Gas Leases: Extensions-Agency
Where an oil and gas lessee applies for an extension of his entire lease de-.

spite the fact that he had previously assigned a portion of his lease to
another and the assignment has been approved, he will not be considered
to be the agent of the assignee in applying for the extension where there is
no proof that he was designated as the assignee's agent and the circum-
stances surrounding his applying for the extension not only fail to show
that he was acting as agent but show a situation inconsistent with the con-
ceptof agency.

Agency
A principal cannot have an agent do what the principal cannot do himself.

Oil and Gas Leases: Extensions-Applications and Entries: Filing
An application for a 5-year extension of an oil and gas lease which is, filed

after the close of the published office hours of a land office on the last day
of the lease term is not timely filed.

Oil and Gas Leases: Extensions-Oil and Gas, Leases: Applications
In order to have segregative effect so as to prevent land from being open to

filing, an application for a 5-year extension of an oil and gas lease covering
the land must be filed by the record titleholder of the lease, an assignee
Whose assignment has been filed for approval, an operator whose operating
agreement has been filed for approval, or one who purports to act as agent
for any of these persons.

APPEALS FROM THE BUREAU O LAND MANAGEMENT

Oil and gas lease New Mexico 05961 was issued pursuant to the
provisions of the Mineral Leasing Act of February 25, 1920, as
amended (30 U. S. C., 1952 ed.; sec. 181 et seq.), to Grace E. Van
Hook, effective as of September 1, 1951. The lease embraced lands
described as the:

NWU, N/2SW/4 sec. 17
S/2NE/4 sec. 18
NW1 A, S'A2 sec. 20,

All- in T. 20 S., R. 33 E., N. M. P. M., and totaling 800 acres.
Mrs. Van Hook assigned the entire lease to 0. F. Swift, and he in

turn assigned the lease to H. H. Anderson, the assignment to Ander,
son becoming effective on November 1, 1953..

On May 16, 1956, The Texas Company filed an application for ap-
jproval of an assigment by Anderson to the company; of the S':NE'4.
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sec. 18 and the SW'/4 sec. 20, containing 240 acres. This assignment
was approved on May 24, 1956, effective as of June 1, 1956, and the
assigned portion of AnderIson's'lease, New Mexico 05961, was desig-;
nated as' New Mexico 05961-A. Thet file copy of the decision ap-
proving the assignment bears a notation that the original decision
went to the assignor and a copy went to the assignee.

On June 21, 1956, an application for'a 5-year extension of oil and'
gas lease New Mexico 05961, signed by H. H. Anderson, was filed.
The application was for an extension of all of the land embraced in
Anderson's original lease, without regard to the: approved assignment
from Anderson to The Texas, Company. The record does not show
that any letter accompanied the application to explain the purpose of
the application. No immediate action appears to have been taken on
the application by the land office.

On Friday, August 31, 1956, the last day of the primary term of
the lease, a telegram was sent by The Texas Company from Fort.
Worth, Texas, to the Santa Fe land office, requesting a 5-year extension
of oil and gas lease New Mexico 05961-A. The telegram was accom-
panied by a telegraphic money order transmitting the sum necessary
to pay the sixth year's advance rental at 50 cents per acre, plus the
required $10 filing fee. The telegram bears the time 10: 56 p. n.,.
indicating that that was the time when the wire was sent from Fort
Worth. However, the company states that it instructed the telegraph
company to deliver the telegram to the land office door and that it
was informed by the telegraph company, that delivery was made in
this manner at 10: 56 p. in. The telegram was time-stamped by the
land office as being received on Tuesday, September 4, 1956, at 10
a. m. (Monday, September.3, being the Labor Day holiday). Some
112 persons filed applications to lease the land involved on September
4, 1956, when the land office opened to the public.

:By a decision dated September 10,1956, the manager rejected the
application for extension filed by the company for the reason it was
not received during the 90-day period before expiration of the lease.
As to the application filed by Anderson on June 21, 1956, the manager
stated:

The record shows that H. H. Anderson, on June 21, 1956, filed an application
'for extension of oil and gas lease NM 05961, describing therein all lands em-
braced in leases NM 05961 and NM 05961-A. As lease NM 05961-A was seg-
regated from lease NM 05961, effective June 1, 1956, the application of Anderson
is ineffective as to lands segregated into lease NM 05961-A, especially as there
is no evidence of the authority of Anderson to act for The Texas Company,
either as operator, agent, or attorney-in-fact, in connection with lease NM

*05961-A. D:

On :October 8, 1956, The Texas Company filed an appeal to the
LDirector, Bureau of Land Management, from the maiiager's 'decision.

The company's appeal to the Director' was based primarily on its
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contentionthat when Anderson filed his application for extension of
lease'NewMexico 5961he was acting in its behalf andias.its. agent.
in support. of this contention the.company offered the following
asserted facts:

* In .Septem beri 1954, Anderson entered into an option agreement
with Richardson & Bass covering the lands involved whereby Richard-
son & Bass agreed to pay the annual rentals on lease New Mexico 05961
in return for the right to have all of the lease or any portion thereof
assigned by Anderson to them, or to their order. Richardson & Bass,
'in turn entered into an agreement with the company on May 1 1956,
whereby the company was to drill attest wellon the SEi/4 SW/4 sec. 7,
T. 20 S., R. 33 E., at no cost to Richardson & Bass, and in return
Richardson & Bass was to procure the assignment to the company of
lease New Mexico 05961 as well as other leases. Pursuant to the
:agreement RichardsonA& Bass procured the assignment. from Ander-
son to the company, which was filed on May 16, 1956. After the
assigiunent had been filed, R. E. Boone, chief contract and titleman
for the company, discussed the matter of renewal of lease New Mexico
05961 with W. P. Duncan, Jr., landman for Richardson & Bass, and
they agreed that in view of their past experience of delays in obtain-
ing approval of assignments it was not likely that the assignment
Vwouldbe approved before the lease expired. Consequently, Boone and
Duncan agreed that the application for extension should be iled by
Anderson, the then record owner of the lease. Accordingly, Anderson
>filed the application for extension on June 21, 1956, at the request of
Richardson & Bass and the company. At the time the application for
extension was filed, neither Boone nor Duncan knew that the assign-,
m1nt from Anderson to the company had been approved on May 24,
195S6, and Anderson in making the application did so al theinstance
and request of both Richardson & Bass and the company and was in,
fact the agent or representative of the company in making the
application.

The company also contended that Richardson & Bass reimbursed
Anderson.for the rental of $400 and filing fee of $10 in connection
-with the application, and Richardson & Bass submitted a statement
to it for the sum of $120, its proportionate part of the rentals, which
'the company paid to Richardson & Bass. The company contended
that it was not until 7 p. m., on August 31, 1956, that any of its rep-
resentatives or officials knew of any irregularity in connection with
the filing of the application for extension: by Anderson, and that
immediately- upon learning that there might be some question with
respect to the extension of the lease the company sent the telegram and
*Money order to the land office.
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:In support of its contentions the company offered in evidence a
photostatic copy of the option agreement between Anderson- and
Richardson & Bass* an affidavit signed by R. E. Boone an& .- P. 
Duncan', Jr,, as chief contract and titleman- for the company and
landman for Richardson & Bass, respectively a copy of a letter dated
June 8, 1956, from the Acting Director' Bureau of: Land Management
to Richardson & Bass regarding their application to have certain
lands (including the land in New Mexico 05961-A) committed to a'
unit agreement; an affidavit of E. R. Filley, vice president of the
company, which stated that Boone'had had authority to authorize
Anderson to act as agent for the compaiy and ratified Boone's action
'in authorizing the agency; photostatic copies of a statement,'dated
June 20, 1956, from Richardson & Bass to the company billing it for
its proportionate part of the sixth year's rental, and a check from
the company to Richardson & Bass for the amount of the sixth year'sz
rental; and, finally, an affidavit from PerryR. Bass stating* that
W. P. Duncan had authority from Richardson & Bass to authorize
Anderson to make application for the extension.

By a decision dated November 29, 1956, the 'Director reversed the
m manager's decision and held that the application for extension filed
on June 21, 1956, by Anderson was valid to extend lease New' Mexico

* 05961-A, and rejected the applications filed on September 4, 1956, by
the appellants and others. From this decision Earl E. Hartley, Sher-
wood Dickinson, and L. 0. Crosby have appealed to the Secretary'
of the Interior.

In his decision the Director held that after a careful review of
the record he considered that Anderson acted pursuant to the authority
conferred by the company and Richardson & Bass, that his action
was sufficient to bind the company as principal, and that this action
was ratified by reimbursement to Anderson of the moneys he had
expended in that connection. Therefore.' he concluded, the agency
being established, the application filed by Anderson was acceptab].e
as an informal application in behalf of the record titleholder.of the
lease, The Texas Company.

The pertinent provision of the Mineral Leasing Act relating to,
5-year lease extensions (3d par. of sec. 17; 30 U. S. C., 1952. ed., Suppb
IV., sec. 226) provides-

Upon the expiration of the initial five-year term of any noncompetitive-
lease * * * the record titleholder thereof shall be entitled- to a single extension
of the lease * * *. A noncompetitive lease, as' to lands not within the known
geologic structure of a producing oil or gas field, shal' be extended for a period'
of five years and so long thereafter as oil or gas is produced. in: paying quantities.
* * * No extension shall be granted, whowever, unless within a period of, ninety
days prior to such expiration date an application therefor is filed by.the record
titleholder or an assignee whose assignment has been filed for approval, or an,
operator whose operating agreement has been filed for approval.
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The record shows that the land involved was not within the known
geologic structure of a producing oil or gas: field on August 31, 1956,.
the expiration date of the lease, and no discovery was* made during

- ' the primary term of the lease.
In his decision the Director pointed out that while the pertinent

regulation of the Department (43 CFR 192.120 (b)) prescribes that
a formal application for extension must be filed within 90 days before
the expiration date of the lease on forms for that purpose in current
use by the Department, the regulation also provides that an informal
request for lease extension filed within 90 days prior to the expiration
date of the lease will entitle the applicant to a notice allowing him
30 days within which to submit a' formal request for lease extension
on the necessary official forms r reproductions thereof (43 CFR
192.120 (c)). The Director also stated that subsection (f) of 43 CFR
1956 Supp., 192.120 provides further that the timely filing of an 
application for extension shall have the effect of segregating the
leased'lands until the final action taken on the application is noted
on the tract book, and that offers to lease filed prior to sucknotation
will confer no rights in the- offeror and will be rejected.

In commenting on the above regulation the Director stated::
While the law and regulations specify that the application mar be filed by the

record titleholder or in his behalf by an assignee whose assignment has been filed
for approval or an operator whose operating agreement has been filed for ap-
proval, the fact that these individuals have been enumerated does not necessarily
exclude others who may be acting in their behalf as agents or attorneys-in-fact.
It would seem that any of the individuals named might authorize another to act
in his behalf in requesting a lease extension, particularly in circumstances as in-
volved here, where the assignee was not aware that the partial assignment of the
lease had been approved and therefore sought the lease extension through its
assignor as record titleholder of the lease as it existed before the assignment was
approved. No reason is perceived why the enumerated individuals might not
properly designate someone to act for them. in this respect. The Departmental
decision referred to by the appellant. [Herbbert B. Lewis, CharlotteL Murphey,
A-26819 (June 30, 1954).] supports the appellant's contention that-no speeifie
form need be filed to establish agency where an application for extension of an
oil and gas lease is filed by another for the record titleholder, it being sufficient
to show by substantial evidence that the person applying is acting on behalf of
the record titleholder; also, that the showing of authority to act for the record
titleholder need not be submitted simultaneously with the application for lease
extension. Formal evidence of authority to act for a record titleholder appears
necessary only where a transfer of a lease or of an interest therein is sought to,
be accomplished.

Both the company's appeal to the Director and the Director's deci-
sion make it clear that the position of the company and the Director
is that Anderson was in fact the agent of the company when he filed
his application for extension. While adhering to that position in re-
sponse to the present appeals, the company also seems to intimate that

454939-58-3
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Anderson may be considered to have been an apparent agent for the
company in filing the application for extension. The company so
indicates by declaring thait.this case is not different in principle from
the case of Herbert ER. Lewis, Charlotte L. Murphey, supra. Iii the
latter case it was.stated that:

'There were no specific forms required for the renewal of an existing: lease.
* A telegram, letter, or even a check that is properly noted, would be suffici-

*ent. In this case, therefore, the question is the amount of evidence that would
-be required to ascertain that E. J. Preston was indeed acting on behalf of Her-
bert R. Lewis.

There is evidence in the record that the Bureau of Land Management had
prior knowledge that Mr. Preston was acting on behalf of Mr. Lewis. Corre-
spondence had been carried on directly with Mr. Preston regarding the payment
of the rent. The rent for the preceding years had been tendered by Mr. Preston
and accepted by the Departient. Receipts for the rent had been mailed directly
to Mr. Preston by the Department. It would be unreasonable to assume the
Department did not have knowledge that Mr., Preston had been acting for his
employer, Mr. Lewis, in this instance.,

It, should be noted that in the Lewis-Murphey case the application
for extension was signed "Richland Oil Development: Co., E. J. Pres-
ton, Vice President," but on the letterhead of this letter appeared the
words:.:

CHICAGO OFFICE:

Herbert R. Lewis, Presiden t
1609 Roanoke Building
11 South La Salle Street
Telephone-RA. 6-2293

A comparison of the facts in' the Lewis-Murphey case -with the
present case discloses a number of distinguishing features between the
two cases. In the Lewis-Murphey case a number of transactions had
occurred between Preston and the Bureau which tended to show that
Preston was Lewis' agent, i. e., the fact that Preston had paid. the
rentals on the lease, the fact that Preston was an employee of Lewis,.
and; finally, the appearance of Lewis' name on the letterhead of the
letter accompanying th6 application for extension of. the lease in-
volved.' In the present case, there is n6t an iota of evidence to show
that Anderson had ever acted as' the company's agent in any. of its
dealings with the Bureau. There-wasno correspondence or record of
any oral conversation between Anderson and the land office manager,
or ny of the office empjoyees',which in any way indicated that Ander-
son was to be considered. an agent for the company or had anypapar-
ent authority to act in its behalf. It was on the basis of Preston's
past dealings with the land ofice, in which he acted in behalf of Lewis,
that the Department concluded it was reasonable 'to assume that Pres-
ton was acting in- a similar capacity when the application for exten-
sion of the Lewis lease was fled.
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The Lewis-Murphey decision does not spell out whether the Depart-

ment felt Preston' was an actual agent or merely had apparent au-

thority to act as Lewis' agent. However, it would appear that' the

J facts of the case gave rise to the creation of apparent authority to

'act as agent, which is defined by the Restatement of Law of Agency,
section 27, as follows:

Exceept for the execution of instruments under seal or. for the conduct of
transactions required by statute to be authorized in a particular way, apparent
authority to do an act may be created by written or spoken words or any other

* conduct of the. principal which, reasonably: interpreted, causes a third person
to believe that the principal consents to have the act done on his behalf by the
person purporting to act for him.

None of the evidence submitted by the company with its appeal to
the Director relates to any outward action taken by the, company to
create any degree of apparent authority: in Anderson as its agent. No
letter was .written by either Anderson or Richardson & Bass or the
company to the land, office informing the manager that such was
the case. In other words; until after the manager's decision rejecting
the company's application for extension filed on August 31, 1956, the
Bureau had never at any time been put on notice that Anderson was
the company's agent. Thus, the principal basis for the Department's

decision in the Lewis-Murphey case, i. e., the reasonable belief that on,.
the basis of past dealing Preston was acting as an agent for Lewis,
is totally absent from the factual situation in this case.

The crucial question then is whether Anderson was in fact the agent
of The Texas Company when he 'filed his application for extension.

To create an agency it is fundamental that there must be consent
on the part of both principal and agent that an agency shall exist.

"The principal must intend that the agent shall act for him and the
.agent ~ust intend to acceptithe authorization and act on it. 2 Amh.
Jur., sec. 21; Rest., Agency, sec. 15. There need be no express agree-
'ment between the principal and agent, but if there is none, there must
be facts from which consent is to be implied. Mack v. American

"Security Trust Co., 191 F. 2d 775 (C. A. D. C., 1951'). The courts
have frequently' stated that the burden of proving the existence of
agency is upon the party asserting it (Gosney v. Metropoltan lie

TIs. Co., 114 F. 2d 649, 63 (8th Cir. 1940) ; Mackv. American Security
T Trust Co., supra), and that agency will not be presumed or inferred

because the conditions and circumstances are such as to make such an
agency seem natural and probable and to the advantage of the sup-
posed principal (Inre Thomas, 199 Fed. 214 (D. C. N. Y. 1912)).; The
mere fact that one transacts business for another does not necessarily
give rise to the relationship of principal and agent. McKay v. Brink,
275TN. W. 72 (S. Dak. 1937).
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The company's proof of agency rests upon the documents and other
material which were filed in support of its appeal to the Director.
In addition, the company has recently furnished an affidavit dated
June 17, 1957, by Anderson. None of these documents expressly re--
ates any agency relationship between the company and Anderson.
The question then is whether the documents necessarily created such
a relationship or prove that it existed. This requires an examination.
of the documents. The first is the option agreement between Ander-
son and Richardson. & Bass, executed on September 8, 1954. In this
agreement,. Anderson gave Richardson & Bass the option to purchase
his oil and gas lease for a period of 3 years, subject to certain terms
and conditions. The only reference to a possible third party is to be
found in paragraph 4 of the agreement wherein Anderson, as optionor,
agreed to execute and deliver an assignment of the lease or part of it
"to Optionee [Richardson & Bass], or to the order of Optionee." This
language hardly imports that Anderson was to be the agent of anyone
to whom'he might- assign thelease. Nothing was said in the agree-

:ment about applyingforextensionsofthelease.
The- second agreement that might be of significance is the agree-

* ment' assertedly entered into by Richardson & Bass and The Texas
* Company on May: 1, 1956.. A copy of this agreement has not been
furnished but it apparently contains no provision establishing an:
agency relationship between the company and Anderson. It is safe
to assume that if such a provision existed, it would have been called
to the Department's attention by the company. -

The two agreements considered together-have no more efect than the
agreements considered individually to make Anderson in any way
the agent of the company. When Richardson & Bass, in fulfillment
of is agreement with the company; asked Anderson, pursuant to his
agreement with Richardson & Bass, to make a partial assignment of
his lease to the company, it is obvious that Anderson was not acting
as an agent for the company. Anderson was acting as a principal
(assignor) in relation to the company (assignee). When Anderson
later filed the request for extension, what had happened to convert the
relationship between him and the company into that of agent and
principal? The company relies upon the agreement between Boone
and Duncan that Anderson should apply for the extension and Ander-
son's applying for the extension pursuant to this agreement.

The facts shown as to this arrangement, however, fall considerably
:;short of establishing that Anderson was the agent of the company.
On the contrary, the arrangement was repugnant to the concept of
agency. Messrs. Boone, Duncan, and Anderson all state that Ander-
son applied for the extension of the lease in its entirety' beeause none
of them knew that the partial assignment had been approved. They
all thought that the entire lease remained in Anderson's name and
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that approval of the assignment might not occur until after the ex-
piration of the primary term of the lease. They therefore assumed
that Anderson, as the record titleholder of the entire lease, would have
to apply for an extension of the entire lease' in order to prevent the
assiginment from becoming a nullity. In other words, the arrange-
ment made was entered into' on the assumption that the company
could not apply for an extension of the lease as to the portion as-
signed to it but that Anderson could.-

This underlying assumption is totally inconsistent with the con-
cept of agency. An agent "is- the business representative of the prin-
cipal and acts not only 'for the principal, but in the place: and instead'
of the pnincipal" (2 Am.Jur., sec. 7; italics added). He derives his
authority to act from his principal and in effect stands in his princi-
pal's shoes. 2 Am. Jur., sees. 2, 3, 6.' He "represents one who can
act for himself" (ibid., sec. 5). Therefore, it is wholly-incompatible
with' the notion of' agency that a principal can have an agent per-
form what the principal cannot do himself. The courts have so held.
In re Farley, 106 N. E. 756 '(N. Y. 1914).

To agree with the company's contentions then is to hold'thatthe,
company intended to have Anderson, as its agent, do what the com-
pany thought it, as'the principal, lacked authority to do. Of course,
the company in fact had authority to aPply for the extension of the
assigned portion of the lease and could have appointed Anderson
as its agent to make' the- application. But the question of agency
arises in this proceeding because there was no express designation of
Anderson as an agent and: it is necessary to determine from the action
of the parties, as shown by the iecord, 'whether an agency in fact was
created. On this it seems clear that the company intended to have
Anderson do what the company could not do, and this is incompatible'
with the notion of agency.

In my opinion a far more rational view to take of the arrange-:
ment is that the parties involved (The Texas Company; Richardson
& Bass, and Anderson) were simply acting to effectuate their respec-
-tive agreements with each other. Richardson & Bass'had agreed with
the company to' obtain a transfer of several leases to the company.
It was natural that the company would ask Richardson & Bass to take

1 This assumption was, 'of course, erroneous. The -year extension paragraph of section
17 of the Mineral Leasing Act, quoted earlier, specifically provides that an application for
extension can be filed by "an assignee whose assignment has been filed for, approval." The
company would have had the right to apply for an extension of the assigned portion of the
lease' even if the assignment had not been approved-prior' to the end of the primary term
of the parent lease.

2 In the Farley case consents to the issuance of a liquor tax certificate were given by
infants. -The' consents were signed by them personally and by' one signing as their agent.
The .caurt held that theinfants could, not consent and that the fact that their agent signed:
did not make the consents valid, "It certainly is clear that an infant who cannot himself
execute a consent cannot' by 'himself and in any ordinary' manner create an agent who will
have greater powers than he himself possesses" Ep. 768].
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whatever action was necessary in order to effectuate the transfers.
Anderson had agreed with RichArdon & Bass.,to assign his lease to
their order. It was natural that he would take what action was nec-.

V i g ap e hi ar \gEe.e.t
essary, including applying for extensions, to effectuate his agreement
with Richardson,& Bass. It thus apDears that the respective parties
were. working as principals within the framework- of their respective.
agreements rather than as principals and agents. This is quite clearly
shown by the fact that the company did not approach Anderson di-
rectly but only through Richardson & Bass. Anderson's application
was undoubtedly of benefit to the company but it was. equally bene-
ficial to him from the standpoint, of his agreement with Richardson
& Bass.:

-As was said earlier, the burden of proving agency is upon the per-
son asserting that an agency exists. Not only does the evidence fur-
nished by the company fall far short of showing that Anderson was
the agent of the company but it.indicates affirmatively that Anderson
was being called upon to do what the company thought it couldnot
do, a notion which repels the concept of agency. Therefore, it is my
conclusion that Anderson's application for extension cannot be con-
sidered to be an application by the, company for an extension of the
portion of his lease which was assigned to the company.

This leaves for consideration the telegraphic request for extension
filed by the company on.August 31, 1956.

* In its brief in answer to the appellants' appeals to the Secretary
the company sserts that the 5-year extension paragraph of section
17 of the Mineral Leasing Act, which provides that-

* * No extension shall be granted, hwever, unless within a period of
ninety days prior to such epiration date an application therefor is filed by the
record titleholder * * * [italics added].

may be literally interpreted to mean that an owner of an oil and gas
lease has until the expiration date of the lease to file an application,
regardless of when the land office may be open for business; that con-
sequently as the lease in this case would have expired at midnight on
August 31, 1956, the lessee had until that time to file the application
and, as a matter of fact, the application was actually filed before that
time inasmuch as the telegraphic request for an extension was dropped
in the land office before the expiration of the lease.:

The courts have taken varying positions on this question. In Hilker
& Bletsch Co. v. Unitmd States, 210 F. 2d 847 (7th Cir. 1954), the
court held a tax claim was not timely filed where the claimant akd iv
at the tax office at 4: 35 p. m., and found the office had closed at 4: 30
p. m. The court relied on the fact that for 6 years the office had ob-
served business hours from 8: a. m. to 4: 30 p. m., even though there
was no regulation establishing such hours. In Owens-Illinois Glass
Co. v. District of ColWmnbia, 204 F. 2d 29 (C. A. D. 0., 1953), the court

0 i: i f i- 7. . 2 -J: 0 
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took a stricter view, holding'that "in the absence of established office
hours" one can file until the clock strikes at midnight of the last day
and that a document deposited in an office" on that da: after office
hours but'before midnight is timely: filed. The court did not say
how 'office hours must be established in order to confine valid filings to
such hours. It would seem amply. clear however. that a ublshed
regulation would be stficient. , e ,.tha a published

The Department hs adopted such a regulation (43 GFR,-1956
Supp., 101.20). It provides that- .V 

V * The hours duringwhich the land offices and the Washington office are
open to the public for the filing of documents and inspection of records are from
10: 00 a. in. t 3: 00 p. in., standard time or daylight saving time, whichever is
in effect at the city in which each office is located.

(b) Any document required or permitted to be filed under the regulations of
this chapter, which is received in the Land office or the Washington office, either
in the mail or by personal delivery wenthe office is not open to the public shall
be deemed to be filed as of the day and hour the office next opens to the public.

This regulation became effective on July 28, 1956, and was in effect
at the time the company filed its application for extension on August
31,1956. Therefore, the company's application was properly deemed.
to have been filed on September 4, 1956, the. first day the land office
next opened after the closing on Friday, August 31, 1956, or after the
expiration of the prilmary term-of the lease.

Subsectiou (g). of 43 GFR, 1956 Supp., 192.120 provides that:
Upon failure of the lessee or the otherpersons enumerated in paragraph (a)

of this section to'file an application for extension 'within the specified period, the
lease will expire at the expiration of its primary term without notice to the
lessee. The-lands will thereupon become subject to new filings of offers to lease.3

As the application filed by the company. was filed late, it was inef-
fective to gain a 5-year extension forthe company.

One further contention by the company remains for consideration.
This is the assertion that under the provisions of 43 CFR, 1956 Supp.,
192.120 (f), the applications of the appellants must be rejected. This
regulation provides as follows::

(f) The timely filing of an application for extension shall have the effect of
segregating the leased lands until the final action taken on the application is
noted on the tract books, or, for acquired lands, on the official records relating
thereto, of the appropriate land office. Prior to such notation, the lands are not
available to' the filing of offers to lease. Offers to lease filed prior to such nota-
tion will confer no rights in the offeror and will be rejected.

The coimpany contends that there.was a timely application filed and.
payment of the rental in fl at the expiration date of the lease. which
had not been formally rejected, and that under the terms of the above-

3 .Tlie:persons enumerated by subsection (a) are () the record titleholder of the lease;
(2) an assignee whose assignment has been filed for approval; and (8) an operator whose
operating agreement has been filed for approval.
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quoted regulation the lands in issue were segregated until such time
as final action is taken on that application. Therefore, the company
argues that the applications filedby the appellants simultaneously on
September 4,1956,should be rejected.

If this. contention is sound, it wold not, of course, help the com-
pany in securing a 5-year extension. It would, however, require the
rejection of the appellants' applications.' n view of the conclusion
reached in this decision that the company is not entitIed'toa 5-year
~extension, it becomes important to determine whether'the appellants'
applications were properly filed.

The regulation 'just quoted provides for the segregation of land
from filing by others upon the "timely filing of an application for ex-
tension." Thet company's telegraphic application was not timely filed
so it had no segregative effect. *This'leaves only Anderson's applica-
tion for an extension of. the entire lease.: Although the regulation is'
not explicit, I think that, at a niiiiimum, in order to have a segregative
effect; an application for extension must be timely filed by one who is
aithorized to: file suli an application, that is; the' record titleholder,
an assignee whose assignment has been filed for approval, an operator
whose operating agreement has been filed for approval, or one who
purports to be the agent for Dily of- the f oregoing persons. In this
case:; Anderson did not fall into any' of these categories. At the time
fhe filed, his assignment to the company had been approved and was in
effect.;f' o arf as the assigned 'prtioAiof the lease was concerned, he
1was just as'much a: stranger to it as any other person. Consequently,
1 believe that his application' for- extension did not segregate the as-
signed lands from filing by others. -

It is therefore concluded (1) 'that The Texas Company has failed to
prove' that 'H-L H. Anderson acted as an agent for the company when
he filed an application fr extension of oil and gas lease' New Mexico
05961 in its entirety; () that the attempt to apply for an extension
nade by The Texas Company by a telegraphic application which was
received after the regnlar business hours of the land office were over
on August 31, 1956, was filed too late to be of any effectand therefore
oil .and gas lease New Mexico, 05961-A expired on August 31, 1956;
and (3) that the oil and gas lease offers filed simultaneously by the
appellants on September' 4, 1956, ere filed at a time when the lands
twere' uvailabl.fo'rfherleasing and should not have been rejected.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17
F. R. 6794) , the decision of the Director, Bureau of Land Manage-
ment, is reversed.

EDMUND T. FRiTZ,
Deputy Solicitor.
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STANLEY ODLUMI AND AVILA OIL COMPANY,

A-27502 Decided Janury 13, 1958: :4 -- of: :; : DJ

Statutory Construction: Generaly
In. determining the intention of the legislature as to whether a statute is to

operate retrospectively or prospectively only, the courts have evolved a
strict rule of construction against retrospective application and indulge
in the, presumption, in the absence of clear expression to the contrary, that
the legislature intends statutes or amendments thereof to operate prospec-
* tively only;

Statutory Construction: Generally
A statute should not be applied retroactively where the intent of the legis-

lature to have it so apply is not clearly shown and where, in'addition, such
* retroactive application would take .away property rights entitled tO pro-
* tection under the Constitution.

Oil and Gas Leases: Rentals-Oil and§Gs Leases: Termination
3.The, provision of the act of July 29, 1954, automatically terminating an oil

and gas lease for failure to pay the rental on or before the anniversary date
of thedlease; applies to a lease issued prior to July 29, 1954, only if the
lessee has filed a written notice of his consent to have his lease bound by
that provision.

Oil and Gas Leases: Rentals .
Where an oil and gas lessee under a lease issued prior to July 29,.1954, has

'been notified that rental is coming due under his lease and that the auto-
Smatic termination provision of the act of July 29, 1954, Will: not apply to

* his lease unless he files a: written notice of his consent to have his lease
bound by that provision and' where the lessee. fails to file such consent, the
lessee is not entitled, upon his surrender of the lease 2 months after the
fourth year's rental has accrued, to the benefit of the act of November
28, 1943.

APPEAL PROM THE BUREAU OFU AND MANAGEMENT

Stanley Odium and- Avila Oil (Company, through their attorneys, 1 '
have appealed to the Secretary of the Interior from a decision by the
Director of the Bureau of Land Management dated April 19, 1957,
wherein the Director affirmed the action of the manager of the land
office at Santa Fe, NTew Mexico, in calling, upon the parties to pay the
fourth year's rental under. four noncompetitive oil and gas leases
(News Mexico 04282 04282-A 04285, and 04286), issued under section
17 of the Mineral Leasing Act, as amended (30 U. S. C., 1952 ede sec.,
226), and held by the parties:under approved assi nments,2_and in

:'The attorneys have advised the Department that Stanley Odium died after the notice
of this appeal was filed: and that the appeal, in so far as it' relates to the interest of Mr. 
Odium, is being prosecuted for the Estate of. Stanley Odium, deceased.'

A The interests of the' two appellants' in these 'and two other leases tNew Mexico 04283
and 04284) are set forth in the' decision:of the acting manager of the Saita Fe land and
survey office dated June 2,1953.

25 :: 25
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refusing the parties' offer to Icoinpromise the claim by the payment
of the accrued rental under each lease on a pro rata monthly basis for
the portion of the fouth lease sear which had run prior to> their
relinquishment of the leases on August 31, 1955.

The leases were issued as of July 1, 1l952, for a 'primary term of
5 years. Under the 'provisions of section 17 of the Mineral Leasing
Act and the terms of the individual' leaases,therfourtheyear's ental
was due on July I, 1955. The leases were, under the secondparagraph
of section 31 of the Mineral Leasing Act in force when the leases were
issued (30 U. S. C., 1952 ed., sec. 188), subject to cancellation by the
Secretary of the Interior, after 30 days' notice, upon the. failure of
the lessees to comply with any, of the provisions of the leases. See-
tion, oftheleases provides in part,:,a:

U If the lessee shall not comply with any of the provisions of the act or the-
regulations thereunderor make default in the performance orobservance of any
of. the terms, covenants, and stipulations hereof and such default shall continae
for a period of 30 days after service of written notice thereof by the lessor, the 
lease may be canceled by the Secretary of the Interior in accordance with
section-31 of the act, as amended * e *. [Italics supplied.]

Prior to July 1, 1955, the appellants were notified that-the6fourth
year's rental was coming due. They were also, as holders; of noncom-
petitive oil and gas leases issued prior to July 29, 1954, notified 3 that
an act approved on July 29, 1954 (68 Stat. 583-585),had amended
section 31 of the Mineral Leasing Act to provide that upon the failure
of a lessee to pay rental on or before the anniversary date of the lease,

for any lease on which there is no well capable of producing oil or
gas' in paying quantities, the lease shall automatically terminate by
operation of law and that if they desired their leases to become subject
to that provision they should sign the notices and return' them to the
land office within 30 days. The notices also stated that unless the
signed notices were received the leases would not be 'subject to that
'rovision of the 1954 act but that the provision would be applicable.
to any extension of such; leases which might be made subsequent to
July 29, 1954. The notices not having been returned signed and the
rental under the four leases not having been paid, the parties were
informed by default notices sent on August 4, 1955, that payment
of the fourth year's rental was due, that the leases were in default, and
that if the default continued for 30 days from the receipt of the notices
the leases would be canceled.without further notice and steps would
be taken to collect the money due to the United States.

Withieir, appeal-from the default notices, the parties, on August
31, 1955, submitted relinquishments-of the leases. They contend that
under the act of July 29, 1954, their leases trminated! automatically
by operation of law upon their failure to pay the rental on or before 

8 Form 4-1271 (August 1954).
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the anniversary 'date of' the leases, July , 1955,; and that therefore
no money is due to tle&Uhited States. They admit that prior to July
1, 195, they received the above-mentioned notices but they contend
that the automatic termihation provisiohof the 1954 act is applicable '
to their leases and that therefore it was not necessary for them to
elect to come within that provision of the act. They submit that their
interpretation of the provision is a reasonable one. However, in the
event their interpretation of the act is not accepted, they offer to pay
the rent under the leases for the months 'of July and August, 1955.
They'state that the Secretary of the Interior has the authority to ac-
cept this offer under the act of November 28,1943 (30 U. S. C., 1952 ed.,
sec. 188a).

The act of July 29, 1954, amends the Mineral Leasing Act of Feb-
ruary 25, 1920, as amended (30 U. S. C., 1952 ed., sec. 181 et seq.),
in; several 'particulars. The automatic termination provision, withl
which we are here concerned, was added by section-7 of that act to,
the second paragraph of section 31.

Prior to the amendment made by the act, section 31 read:

Except as otherwise herein provided, any lease issued under the provisions of
this Act may be forfeited and canceled by. an appropriate proceeding in the
United States district court for the district in which the'property, or some part
thereof, is located whenever the lessee fails to comply with any of the provisions
of this Act, of the lease, Ior of the general regulations promulgated under this
Act and in force at the date of the lease; and the lease may provide for resort to
appropriate methods for the settlement of disputes or for remedies for breach of
specified conditions thereof.

Any lease issued after August 21, 1935, under the provisions of section 17 of
this Act shall be subject to cancellation by the Secretary of the Interior after
thirty days' notice upon the failure of the lessee to comply with any of the provi-
sions of the lease, unless or until the land covered by any such lease is known to,
contain valuable deposits of oil or gas. Such notice in advance of cancellation..
shall be sent the lease owner by registered letter directed to the lease owner's
record post-office address and in case such letter shall be returned as undeliv-
ered, such notice shall also be posted for a period of thirty days in the United
States land office for the district in which the land covered by such lease is
situated, or in the event that there is no district land office for such district, then
in the post office nearest such land.

The seventh provision of the act of July 29, 1954, amends section
31 by inserting immediately after the second paragraph thereof the
following sentence:

Notwithstanding the provisions of this section, however, upon failure of a lessee
to pay rentalon or before the anniversary date- of the lease, for any lease on
which there is no; well capable of producing oil or gas in paying quantities, the

'The substance of the first paragraph of the section appeared as section 81 of the act
as. originally enacted. The second paragraph of theisection was added thereto when the
Mineral Leasing Act was generally amended by the act of August S, 1946 (60 Stat. 950).
Prior to that-time, the substance;of the second paragraph was contained in section 17 of
the act as amended by the act of August 21, 1935 (49 Stat 674).

i
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lease shall automatically terminate by operation of law: Provided, however,
That when the time for payment falls upon any day in which the proper office
for payment is not open, payment may be received the next official working day
and shall be considered as timely made.

The appellants contend that the amendment is applicable to all oil
and gas leases issued after August' 21, 1935, on which there are no
wells capable of producing oil or gas in paying quantities. They call
attention to the fact that this act, unlike the previous amendatory act
of August 8, 1946 (60 Stat. 950), does not provide that amendments
made by the act shall not affect any right acquired under the'law as'
it existed prior to the amendment and that the 1954 act does not, as
did the 1946 'act, afford outstanding lessees the opportunity to elect
to have their leases governed by the applicable provisions of the new
law instead of by the law in effect prior thereto. They refer to cer-
tain statements made by an officer of the Bureau of Land Manage-
ment at the Senate hearing on the measure 5 which seem to lend sup-
port to their argument' that the provision was intended to be
applicable to leases outstanding at the time the measure was adopted.
* While it must- be admitted that those- statements seem to' indicate
that the provision would be applicable to -outstanding leases; other
Statements made at the hearing by members of the committee, the As-
sistant Secretary of the Interior, and the Chief Counsel of the Bureau,
as well as'the Department's report on the bill show that it was not
the understanding either of the members of the committee or the De-'
partment that the legislation,. if adopted, would' be retroactive in
this respect.

'The purpose of the amendment, which was suggested by this De-
partment, was to provide for the automatic termination of oil and
gas leases not having wells capable of producing oil or gas in paying
quantities where the annual rentals had not been paid by the anni-
versary dates of the leases without the necessity for the cancellation
procedure then set forth in the second paragraph of section 31. 'The
cancellation procedure, in so far as it applied to defaults in the pay-;
inent of rentals, had been found by experience to be both burdensome
and costly to the Department and, in certain instances, to have worked'
hardship on lessees who, although no longer interested in their leases,
nevertheless had failed to relinquish them before another annual
rental had accrued. Under the law as it stood prior to the amend-
ment, obviously, the notice required by the second paragraph of sec-
tion 31, where- a lessee failed to pay the rent, could not be given until
after the default had oceLrred, at which time, the rent had already
accrued and had become a debt due to the United States. Further-
more, the provision of section 31, requiring 30 days' notice before such

a Hearing before the Subcommittee on Public Lands of the ommittee on Interior and
Insular Affairs of the Senate on S. 2380, S. 2381, and S. 2382, 8d Cong., 2d sess. (May'
i12, 1954), at pp. 35-38.
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leases could be canceled by the Secretary of the Interior, and section;
7 of the lease form then being used, under which lessees had the right
to submit their rentals within 30 days after receiving notice of their
failure to submit their rentals when due and thus avoid the cancella-
tion of their leases, were found to be inconsistent with the general
practice followed in preparing State and private oil and; gas leases
of incorporating in such leases automatic forfeiture clauses for the
nonpayment of rent.

It was to relieve the Department of the. heavy administrative bur-
den incident to.'caiceling leases where the annual rental was not
paid by the anniversary dates of the leases and to bring Federal oil
and gas leases in line with State and private leases in this respect that
the provision was suggested. All of this was explained to .the Con-
gress when the amendment was suggested. In the Department's re-
port:6 on the proposed amendment. of section 31, it was pointed out
.tbat the. provision for automatic termination would, have limited ap-
plication to leases issued before the effective date of the amendment.
As an instance of that limited application, it was stated that it would
apply to such leases following' extensions of those leases upon appli-

..cation therefor. In other words, it would apply to leases issued prior
to July 29, 1954, only where those leases were extended after the date
of the amendment.

At the beginning of tlie hearing, certain committee members voiced.
concern over whether the amendment, if adopted, would result in the

; automatic termination of outstanding leases. They expressed con-
cern that the rights of existing leaseholders be protected. They were
given assurance by the Assistant Secretary and the Chief Counsel -of
the Bureau of Land Management that those rights would be protected
and that the provision was not intended to be retroactive. 7

In determining the intention of the legislature as to whether a
Lstatute.is to operate retrospectvely or prospectively only, the courts

have evolved a strict rule of construction against a retrospective ap-
plication and indulge in the presumption,: in the absence of clear
expression to the contrary, that the legislature intends statutes or
amendments thereof to operate prospectively only. Hassett v. Welek,
303 U. S. 303 (1938). . As the United States Supreme Court said in
United States Fidelity and Guaranty Company v. United States for
the Use and, Benefit of Struthers Wells Company, 209 U. S. 306
(1908) ,at p. 314:

There are certain principles which have been adhered to with great strictness
by the courts in relation to the construction of statutes as to: whether they are

5 Letter to Senator Butler, dated April 20, 1954, from the Assistant Secretary of' the
Interior, incorporated in the reports of the Congressional Committees on S. 2380 (S. Rtept.
1609 and H. Rept. 2238, 83d Cong., 2 sess.).

7'11earing, supra, fn. 5, pp. 13 and 14.
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or- are not retroactive in their effect. The presumption isvery strong that a
statute was not meant to act retrospectively, and it ought never to receive such
a construction if it is susceptible of any other. It ought not to receive such a
construction unless the words used are so clear, strong and imperative that no
other meaning can be annexed to them or unless the intention of the legislature
cannot be otherwise satisfied. * * E

See General Petroleun Corporation et al., 59 I. D.1383; 389 (1947).
* In the light of this rule, considered in6 conjunction with the ex-
pressed intention of both the Department and members; of the legis-
lative committee, it cannot be said that it was the intention of the
Congress that the amendment would apply to' leases already issued.
Obviously, the amendment is susceptible of a construction that it re-
ceive prospective application only. The intention of the Congress
will be completely satisfied'by such a construction.

Furthermore, under the above-quoted provision of section -7 of
leases issued prior to the amendment, lessees have the right to correct
defaults in their performance under their leases if the correction is
made within the 30-day period following their receipt of notice of the
default. This right is a property right. Were such leases subjected
to the automatic termination provision of the 1954 act, not only would

Xthe right to receive the 3.0-day notice prior to 'the cancellation of their
leases, assured by section 31 of the Mineral Leasing Act in force when
the leases were issued, but the right to correct the default within the
30-day period, granted by section 7 of their leases, be taken from
the lessees. Such a construction of the amendment would do violence
to the principle that the' rights of individuals arising out of contracts
with the United States are protected by the Fifth Amendment of the
Constitution.. The only case cited by the appellants in their brief on
appeal to the Secretary, Lynch v. United States, 292 U.S.571 ('1934),

X: 0 clearly sets forth the principle. The appellants argue that the prin-
ciple is applicable only where the legislation impairs a property right

* and' not where it confers a benefit. However, 'the amendment does
not confer only a benefit on lessees. Instead, it provide a different
method for the termination of leases in certain circumstances fron
that provided for by previous legislation. If the legislation were to
be construed to apply to leases outstanding' at' the date of its' enact-
ment, it would not only take from lessees under outstanding leases the
right to receive the 30-day notice but also 'the right to correct the de-
fault' within the time specified in their leases. These are property
rights entitled to protection.

In other words, the 1954 amendment could operate either as a bene-
fit or 'as a detriment to the holders of leases outstanding on the date of
the amendment. The fact that in certain circumstances some persons
who might no longer be interested in maintaining leases issued prior
to July 29, 1954, could, if the provision were construed to be retroac-
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'tive, escape the penalty of paying the rent where they had failed to
relinquish their leases: prior to the date on which the rent accrued
,does not warrant an .interpretation of the legislation as conferring

.::only a'benefit on'lessees. In'other situationsa esseenightwa to
retain his lease but for some reason Afailed to pay his rental on time.
Under the terms of his lease he would have the right to pay the rental
within the 30-day period following service:on him of notice of default
and thereby retali his lease. To hold that the 1954 amendment a-

: plied automatically to him would work .a distinct detriment on him
and deprive him of a contractual right. Obviously, since the appli-
cation of the 1954 'amendient to 'outstanding leases would deprive
lessees of a contractual right, the legislationicannotbe construed to be

* automatically applicable to such leases. :
Nor has the Department so construed the amendment since its en-

* actment. Shortly after the amendment became effective, it began
notifying holders of :outstanding' leases that the amendment would
not' apply to their leases unless they chose to have it appl.' Further-
more, a regulation promulgated shortly after the act was amended
provided that any lessee of a lease issued prior to July 29, 1954, might,
-at any time prior to the anniversary date of such lease and the accrual:
of rental, elect to 'subject his lease to the automatic termination pro-
vision by notifying, in writing, the manager of the proper land .ofice.8

Thus,. while the Department had no authority unilaterally to change
the provisions of outstanding leases, it did give the holders of' such
leases the opportunity to come within the scope of the amendment if
they so desired. When the holders: of outstanding leases elected 'to
come Within the provisions of the amendment, the change in the pro-
visions of their leases was accomplihed by the imutual consent of the
lessor and the lessee.

The appellants in thei present case were notified of the Department's
interpretation of 'the amendment before the fourth year's rental on
their leases. became 'due'. In the circumstances it must be held that
the amendment does not apply to their leases, they having failed to
elect to come within its provisions. N~oel Teuscher 62 I. D.:'470
(1955); Stanbury, Inc., A-27396 (November 20, 1956).

.The leaseholders in this case, having failed to subject their leases
to the automatic termination provision of the act of July 29, 1954,
and 'having failed to relinquish their leases prior to July 1, 1955,
when the fourth.year's rental became due, must bear the consequences
of their own acts.

Turning now to the appellants' proposal that they be permitted to
pay the rental on the four leases for only that part of the fourth

5
The regulation was promulgated on December 7, 1954. It appears In sec. 192.161 (a)

of the 1954 edition of Title 4 of the Code of Federal Regulations. The provision is now
set forth in 43 CFR, 1956 Supp., 192.161 (b).
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year which had expired prior to their relinquishment of the leases on
August 31, 1955, the proposal is'unacceptable. The actiof November
28, 1943, upon which the-appellants rely, authorizes the Seeretary of
the Interior to accept the surrender of any lease where: the surrender

: : is filed in the Bureau of Land Management subsequent to the accrual
but prior to the payment, of yearly rental due under, the lease upon

* : 5 payment of the accrued rental on a pro- rata-monthly basis for the
portion of tle lease year prior to the filing of the surrender. HI{wK-
ever, the authority granted to theSecretary by that act:-. 

*0 :: $ shall; extend only to cases in which he finds that the failure of the
lessee to file a timely surrender of the lease prior to the accrual of the rental
was not due to a lack of reasonable diligence ' * . -

It can hardly be said that the failure of the appellants in' this case
to file timely surrenders of their leases prior to July- 1, :1955, was not
due to a lack of reasonable diligence on their part. They were ,noti-
fied well before that date and before the rental accrued that the rental

'was oming 'due and that the 19!54 amendment would apply to their
leases only if they signed and returned? the notices, electing to have
their leases come within. the' amendment. Instead of' signing and
returning the notices, when theyv:were obviously no longer interested
in the leases, they chose to ignore them and to put their on; inter-
pretation on the amendment Such actioni ontheir part does'not, in -
the opinion of the .epartment, constitute reasonable.diligence. At
a minimum, due-diligence would have called upon themto. submit
their 'interpretation of the amendment to the Department before July
1, 195., -They did-not act' 'until 2-months after that date and after
notices of default had been sent tothem.:
-Accordingly, the appellants' request 'that they be permitted to
settle the debt owed by them to the :Tnited States by the payment of
the rent under their leases for the months of July and August, 1955,
insteadoffortheentire leaseyear must be. denied-'

Therefore, pursuant to the:,authority delegated-to the 'Solicitor by
the Secretary of the Thterior (sec. 23, Order No. '2509, as revised;

t F.; R. 6794), the decision of the Director of the Bureau of Land
Management is affirmed.

EDMUND T. FRITZ,
__________ ,,' S : :f~ R: 0 0' : :'Deputy Soicitor.

- That Mr. Odlum may have died after the filing of, thisappeal does not warrant anychange in the Departments positioe n this respeet.' Under section 8 of the eases, Mr.
Odlum's obligations under the leases are binding' upon his heirs and the executor or ad-
ministrator of his estate.



3 83]4- > 0 E SAL'YATO'RE -MEGNA, PHII&P T. GARIGAN 33
Juary 20, 1958

SALVATORE NEGNA, GUARDIAN,
PHILIP T. GARIGAN

A-27528 Decided January 0, 1958

Public Sales: Preference Rights
Under the pertinent regulation a document submitted in proof of a preference-

right claimant's ownership of adjoining land,, proper in all other respects, is:
not, to be rejected merely because it is not labeled a "certificate" or does
not contain a statement that it is a certificate.

Public Sales: Preference Rights
Under the pertinent regulation proof of ownership of adjoining lands submitted

in support of a preference-right claim is acceptable so long as it establishes
ownership at or after the date of the sale, within the preference-right period,'
even though it is dated prior to the date on which the preference-right claim
is filed.

Public Sales: Preference Rights
A document submitted under the pertinent regulation, as supporting proof of'

a preference-right claim, which consists only of a statement by a title com-
pany that theE claimant is the grantee in the last recorded deed conveying,
adjoining land is insufficient either as an abstract of title or certificate of
title to establish ownership in the claimant of such land.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

On August 4,1955, Elmer Amos Staggs filed ah application, Ari-
zona 09437, for the'sale of 820.15 acres of public land in sec. 34, T. 15 S.,.

. 16 E., and secs. 3 and'4, TI 16 S., K. 16 E., G. & S '. B. & M.,
Arizona,- as an isolated tract pursuant to the provisions of 43 T. S. C.,
1952 ed., sec. 1171. At the sale held on August 8, 1956, the bid of
James E.'Briggs, whilch was the only one received, was declared the
high bid and the case, was suspended" for 30 days to ailow preference-
right claimants to assert their rights'to purchase the land.' Within
this period James E. Briggs Salvatore Megna 'as'guardian of the
estate of Paul Joseph Megna, a minor, and Philip T. Garigan asserted'
preference-right claims. in a de'cision dated September 21, 1956, the
manager of the Phoenix land office rejected the claims of Briggs and'
Garigan. On appeal, the Director of the Bureau of Land Manage-

iment, in a decision dated June 11, 195, rejected the preferehce-right
claims of Briggs and Megna found' Garigan's claim satisfactory, and
declared Garigan purchaser of the offered lands.

Thereupon Megna filed this appeal to the Secretary.'i
The .statute authorizing the sale of' isolated tracts provides

that ;* * * for a period of not less than thirty days after the highest'

Briggs also attempted to appeal but his notice of appeal was rejected on. August .9,
1957, by the Bureau of Land Management for failure to comply with certain procedural
r&qnirerents and his case was closed.
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bid has been received, any owner or owners of contiguous land shall
have a preference right to buy the offered lands * *V " (43 U. S. C.,
1952 ed., sec. 1171).

The pertinent departmental regulation reads:
(b) Preference right of purchase; declaration of purchaser. The owners of

contiguous lands have a preference right, for a period of 30 days after the highest
bid has been received, to purchase the land offered for sale at the highest bid
price or at three times the appraised price if three times such appraised price
is less than the highest bid price. Such preference right may also be asserted at
any time prior to the commencement of such period. Such preference right is not
extended to the owner or owners of cornering lands.
* (1) (i) A preference right to purchase must be- supported by proof of the-
claimant's ownership of the whole title to the contiguous lands (that is, he
must show that he had the whole title in fee), and must be accompanied by the
purchase-price of the land. * * *

(ii) Failure to submit to the land office satisfactory proof during the 3-day
period after the highest bid has been received will cause the preference right
to be lost as to the particular public sale. Such proof must consist of (a) a
certificate of the local recorder of deeds, or (b) an abstract of title or a cer-
tificate of title prepared and certified by a title company or by an abstracting
company, showing that the claimant owns adjoining land in fee simple at or
after the date of the sale. However, if the preference-right claimant does not
own adjoining land at the close of the preference-right period, his preference-
rightclaimmaybelost. [43CFR250.11 (b).]

Megna contends that he has complied with the statute and regula-
tions and that Garigan has not.:: His objection to Garigan's preference-
right claim rests upon the fact while Garigan filed his assertion of a
preference right on September 5, 1956, his supporting proof of owner-
ship of contiguous land filed at the same time, a "Title Information
Report" prepared by the Tucson Title Information Company, is dated
August 20, 1956.

Megna contends that a preference-right claimant must show proof
of ownership at the time he asserts his preference right and that proof
of* ownership within the preference-right period but prior to the
assertion of a preference-right claim is not sufficient. It.was for
this reason that the manager rejected Garigan's claim, but the Director
held that the regulation requires only proof of ownership during
the preference-right period.

The Director, of course, is correct. The regulation requires only
,,proof that the preference-right claimant owned adjoining land "at
or after the date of the, sale," not proof that he owned adjoining land
at the instant of asserting his preference-right claim.'

Megna points out that the Director's view would permit more than
one preference-right claim to be based upon ownership. of the same
adjoining land if a claimant.disposed of his land within the preference-
right period and the purchaser also filed a claim. This problem could,
of course, also occur even if proof of ownership is required to be con-
temporaneous with the assertion of a preference-right claim because
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a claimant may during the 30-day period dispose of his land after
he has asserted his claim to a, purchaser who might assert his own
claim within the 30-day period. While the regulation does not
specifically deal withthe possibility that several preference-right
claims may be based upon ownership of the same adjoining land, it
does state that it a claimant does not own adjoining land 'at the close
of the preference period, his preference claim may be lost. This
provision, I believe, is adequate to prevent the abuses that might other-
wise occur.

Furthermor6, to require proof of ownership to be contemporaneous
with the filing of a preference-right claim would lead to many practical
difficulties. Unless the proof were filed after the claim had been
asserted, it would be difficult to have the proof run to the moment of
filing. At the very least there would be an interval from the time
the certificate is signed to the time it is filed.

In the more ordinary case where a preference-right claim is filed by
mail, the certificate necessarily would be completed prior to mailing,
yet the claim is not considered filed until received at the land office.
This procedure always leaves the time between the mailing of the docu-
inents and their delivery as a gap between the time of proof and the
time of filing.

Thus unless the regulation were to require that proof be filed after
the assertion of a claim, which it does not, there must be some interval
between the two. Once a lapse is allowed, it would be impractical t'
attempt to set limits as to the permissible extent of the gap. Here
both Megna and Garigan owned adjoining land before, during, and
after the S0-day period. For the situation in which a claimant does
not own adjoining land at the end of the preference-right period, the
regulation provides a remedy.

Therefore the Director properly held that proof of ownership during
the preference-right period is sufficient even though it predates the
filing of the preference-right claim.

The remaining issue is whether Megna filed proper documents to
support his claim of ownership of adjoIning land.' He filed two
instruments on identical printed forns, entitled "Information Report,"
prepared by the Tucson Title Insurance Company and signed by one
of its officials. The reports are addressed to attorneys for the appel-
lant. The firstireport, dated August 31, 1956, at 8: 30 a. M., states:

Gentlemen:
The following information relative to the property hereinafter described is

furnished on the basis of a search of our indices for matters of record in the
offices of the Pima County Recorder, the Clerk of the Superior Court of Pima
County, Arizona, and the Clerk of the United States District Court kept -at
Tucson. Arizona, up to 8: 30 a.m;m of the date' of this report.
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There follows a description of the property which adjoins the offered
lands.

Then comes the following:
Name of grantee in last recorded deed: Paul Joseph Megna.

Next the dates of the deeds transferring several parcels to Paul
Joseph Megna, the dates on which the deeds were recorded, and the
docket number in which they were recorded are set out.

Then come several sections in which "Existing Encumbrances" are
to be listed in which there are no entries except with respect to the
item: "Judgments or other matters against, above-named grantee or
purchaser." The entry is "No liens or encumbrances, except"

1. Taxes for the year 1956, a lien by law but not yet due or payable.

The report then concludes as follows:
NOTE: This report is for use and benefit of the addressee only, and

liability is hereby limited to the amount of the fee paid therefor.

Tucson Title Company By--(signed by an official of the company).

The second report, dated September 6, 1956, at 3 p. m., is substan-
tially identical.

Meg-na says that this report is an abstract of title prepared andi
signed by an abstracting company. Without attempting to define
precisely the requirements of an abstract of title, at the very least
it should note more than the last transaction relating to a parcel of
land. Certainly no one could form an opinion as to the ownership
of the parcels described simply from the fact that the last recorded
deed listed a certain person as grantee. Therefore, I conclude that
the report does not qualify as an abstract of title under the pertinent
regulation.

Next the appellant submits that the report is a certificate of title.
The Director refused to accept it in this capacity on the ground that
ithad not been certified. The regulation requires neither any par-
ticular form for a certificate of-title nor any particular words of art
fork acertification. 2

If a document is proper in all other regards, the presence or ab-
sence of a specific statement that it is a certificate or that it is certified
is immaterial. Therefore it was error for the Director to reject
Megna's preference-right claim for the reason he did.

However the information report is defective as a certificate of title
in a more basic. aspect. The regulation requires that the supporting
proof show that the claimant owns adjoining property in fee simple
at or after the date of the sale.

The form (form No. 4-1310, March 1956)8 suggested by the De-

2 See Higby v. Hooper, 221 P. 2d 1043, 1051 (Mont. 1950).
BLM Manual, Vol. V, Chap. 2.1, Part 2, Illustration 1.
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:jpartment is entitled "Certificate of Ownership" and reads as follows:
The undersigned certifies that the official county records of

… __________,_________show that _-__-_-__-___-___-_-_ is
(County) (State) (Navle of bidder or applicant)

the sole owner in fee simple of the following-described lands as of:

(Date)

0dd 8 0 0 lt; 00 0*0- * *; . 00 * *$0 0:e 0

Signature- - _-- ____- __-
Title- - _-- ________ __.

(Seal)
Address --_-_-__ -_
Date -

[Italics in original. I

While the use of the form is not mandatory, it illustrates that the
-regulation requires a statement that the preference-right claimant is
-the owner in fee simple of adjoining property.. The form submitted
by Megna does not satisfy this basic requirement because it neither
directly or by necessary implication states that he owns the adjoining
land. A deed may be filed for record to clear up past deficiencies in
title or to remove possible conflicts. In some instances a deed may
-be a "wild" deed, signed by a grantor who has no claim to theprop-
erty conveyed. The report submitted by Megna states. only that
Megna was named as grantee in the last recorded deed. It is, of
course, not unrelated to a statement of ownership and may, indeed,
have been used as a shorthand device to convey the required informa-
tion. Given its full effect, it still falls short of making the assertion
-required by the regulation and leaves it to thel Department to-draw
the inference, from the fact that the claimant is the grantee named
in the last recorded deed prior to the date of the sale, that he is the

- owner in fee impleof adjoiningland.
The regulation permits the claimant to submit an abstract of title,

from which the Department may make its own determination as to
whether the claimant qualifies,. or a certificate of title in which the
requisite conclusion is stated by an organization engaged in title work.
*The report submitted by Megna is neither one nor the other. It is,
at most, a fragment of an abstract of title and does not make a clear.
statement, as a certificate of title should, that the grantee in the last .
recorded deed is the owner of the property. it describes. Therefore
it cannot; be accepted as the supporting pDroof required ',by the
regulation.

Megna also claims that an order by a judge of the Superior Court
of the State of Arizona in and for the County of Pima, dated September
5, 1956, authorizing him, as guardian, to assert a preference right
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to purchase land ought to satisfy the regulation. However, the order
neither describes the property on which the assertion of a preferenc&
right is based nor makes any determination as to the ownership
of any-land. 4 Even if it, did, it is not the type of proof specifically
required by the regulation.

Finally, the appellant says that any determination that his proof
is insufficient should apply equally, well to that offered by Garigan
Despite his allegation that the forms submitted by him and Garigan
are identical, an examination shows that they are not, although they
were all prepared by the same title company. The Garigan submission
is entitled "Title Information Report." It describes the adjoining
land on which Garigan's preference right is based and then states:

The names of the owner (Owners) of said property is (are) as
follows:.

Philip T. Garigan * *

'Although the Director distinguished between Garigah's and the
appellant's submissions on the ground that the former was: a "certi-
ficate" and the latter was not, in light of what has been stated above,
this distinction is not valid. However, the report Garigan submitted
does contain a statement that Garigan is the owner of adjoining land at
the date of the sale, whereas the appellant's does not.

Moreover, the Garigan submission contained the following informa-
tion, which constitutes a complete chain of title:

Patent from the United States of America to said owner [GariganJ as patentee,
dated December 16, 1942 and recorded April 17, 1950 in the office of the County
Recorder of Pima County, Arizona in Docket 243 at page 285, and there appears
of record no conveyance from said patentee.

Since in all respects, the Garigan report conforms with the require-
ments of the pertinent regulation, it was proper for the Director to
recognize him as a qualified preference-right claimant.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17
F. R. 6794), the decision of the Director of the Bureau of ILand Man-
agement is affirmed.

EDMUND T Frrz,
Deputy Solicitor.

'Megna states that the adjoining land was described in the petition to the court for
authority to assert the preference right of purchase and that the petition is a part of this
case record. An examination of the record discloses no such petition in the case file-
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ACT OF MARCH 8, 1922 :(42;STAT; 415; 48 U. S. C. SECS. 376, 37,7)

Alaska: Homesteads
The act of March 8, 1922 (42 Stat. 415; 48 U. S. C. sees. 376; 377) ,is applicable

to homestead applications, settlement claims, or entries where the lands
covered thereby are reported by the Geological Survey as either valuable,

0 i d -or prospectively vaiuable, for coal, oil, or gas.

Alaska: Homesteads
:0 The act of March 8, 1922, supra, constitutes an extension to the Territory of

'Alaska of the principles of the surface homestead acts in force in' the public
land States, namely, the acts of March 3, 1909 (35 Stat. 844; 30 U. S. C.
sec. 81), June 22, 1910 (36 Stat. 583; 30 U. S. C. secs. 83-85), and July 17,

- 1914 (38 Stat. 509; 80 U. S. C. sees. 121-123). Therefore, the procedure set
out in 43 CPR 66 and 43 CF R 102.22 should be followed.

Alaska: Homesteads
The words "before the date of issuance of a final certificate" in the act of

March 8, 1922, supra, should be construed to mean "before the date of
* . earning of equitable title."

Alaska: Homesteads
So far as the mineral reservation provisions of the act of March 8, 1922;

supra, are concerned, it is immaterial whether a mineral lease application
or permit application was filed prior or subsequent to the filing of a home-
stead application or to the initiation of a settlement. claim, conflicting with
the mineral application. Priority determines whether the last paragraph:
of 43 COR 66.2 (b) or 43 CFR 66.6 applies.

Alaska: Homesteads
A A report from the Geological Survey that land covered by a honestead ap-

plication; settlement claim, or entry is prospectively valuable for one of the
minerals named in the act of March 8, 1922, supra, is sufficient, unless sat-
isfactory final proof on the; entry has been submitted to warrant requiring
the applicant, settler, or entryman, respectively, to consent to a reservation
of that mineral or to assume the burden of proving that in fact the land
is nonmineral in character.

Alaska: Homesteads
The applicant's, settler's or entryman's consent is required before a homestead

application, settlement claim, or entry, respectively, may be impressed with
a mineral reservation under the act of March 8, 1922, supra.

Alaska: Homesteads':
If the Geological Survey reports after the date of submission of satisfactory

final proof on an entry not impressed with a mineral reservation under the
act of March 8, 1922, supra, that the land is "coal, oil or gas in character"
(mineral in character),* the entryman cannot be compelled to. consent to
such a reservation unless the Government contests' the entry and proves
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that before such date the land was known to be of that character. The
contest cannot be based on a charge that the lands were known before that
date to be: "prospectively valuable" for coal, oil, or gas.

Alaska: Homesteads
* If when an entry impressed with a mineral reservation under the act of

March 8, 1922, spra, is ready for patent, the current report of the Geo-
* logical Survey is that the lands have no value or prospective value for the

mineral reserved and there is then an outstanding mineral lease or permit,
the patent may be issued without the mineral reservation but excepting
from the lands being patented the mineral covered by the lease or permit,
the exception to be effective only so long as the lease or permit and rights
thereunder exist.:

Alaska: Mineral Leases and Permits
A mineral lease or permit may not be issued unless and until a homestead ap-

plication, settlement claim, or entry for the same land is impressed with
a reservation under the act of March 8, 1922, supra, of the mineral cov-
ered by the lease application or permit application.

111-36483 JANUARY 27, 1958.

TO TM DIECToR, BUREU OF LAND MANAGEMnNT.

This opinion is in response to your memorandum of November 6,
195.7 (5.04a), asking the following questions concerning the act of
March 8, 1922 (42 Stat. 415; 48 U. S. C. sees. 376, 377):

0 0 1. What is the interpretation of the words "coal, oil or gas in charac-
ter"? Does the term include lands which are reported as prospectively
valuable for such minerals?

2. Where an application or offer for non-competitive oil and gas lease,
*:: k has been filed prior to the filing of notice of settlement or application for

homestead entry, should the conficting applications be adjudicated in
the order of their filing regardless of the fact that the report of mineral
character of the land in the homestead claim indicates that the land has
noprospective valuefor oil andgas?

3. If the term "oil or gas in character" includes lands reported as
prospectively valuable for oil and gas and the lands are so reported
after the date of filing of satisfactory final proof but before the date of
issuance of final certificate, must the patent issue subject to a reserva-
tion of the oil and gas to the United tates? .:

As the three questions bring other questions to mind that are likely
to arise in the future, my answers will go beyond-the scope of those
asked. The questions will be answered in the order in which you have
them.

Question No. 1:.
According to ' a statement (page 8070, Congressional Record, No-

vember 3, 1921) [61 Cong. Rec. 7262] made by the then ranking mi-
nority member of the Committee on the Public Lands of the House,
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when, H. R. 8842, which eventually became the act of 1922 was being7-
debated, the provision in section 1 concerning, land discovered prior to
the issuance of the final certificate to be "coal, oil or gas in character"
was included in the bill to permit an enotryman womade a home-
stead entry on land believed to be nonmineral, to, consent to the reser--
vation of the mineral "should the' minerals named be discovered" in-
the land, thus saving his entry from cancellation. This.provision' ob-.
viously applies to eitered land on which either an actual discovery
has been made before the submission of satisfactory proof or: land
which the eological Survey reports before such submission to. be 
"coal, oil or gas in character' that is, mineral in character. However,
it is clear fom the first sentehce in section 1of the act that the scope-
of the mineral reservation requirement-of the act is not to be confined
to entries for lands on which actual mineral discoveries have been
fmade or for lands which the Geological Survey reports are valuable-

O for one or more of the three minerals named in the act.
* The first sentence of sectionl of the act of 1922 authorizes the

initiation of homestead claims .on public landsin Alaska that are-,
"known to cfontain workable coal, oil or gas deposits, or that may be.:
:valuable for the coal, oil or gas contained therein." The words "may,
be valuable" imply that no actual exposure or discovery of valuable 
coal, oil or gas deposits' is needed to 'support a requirement that a_
home'stea :claim, entry or application, be made subject to a reserva-
tion to the United States of any of those minerals. Clearly the words.
"may be valuable" imply uncertainty as to whether there exists in the
homestead lands any valuable coal, oil or gas deposits and that pros-
pecting is needed to determine whether in fact such a deposit does
exist in the lands. The Department has said with respect to, the act
of 1922 that "The debates in Congress when the legislation was under
discussion leave no doubt that it was intended to provide for the
reservation of only the mineral (coal or oil and gas) for which the
land was reported or beZieved to:be valuable." [Italics added.] i

The reservation authorized by section 2 of the act to be inserted in
patents includes the reservation to the United States of the right "to-
prospect for" the mineral reserved thus further indicating that the:
act contemplates the reservation of coal, oil or gas in homesteaded
lands, even though the lands. are not known through actual discovery
or through geological inference to contain any of those minerals. In
short, the act also; contemplates a reservation where the Geological'
Survey reports that the lands are prospectively valuable for any of
the three- minerals. This construction of the act: is consistent with
departmental decisions concerning the act of July 17, 1914 (38 Stat.

1 Departmental instructions of May 21, 1924 (50 L. D. 497).
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.509; 30 U. S. 0. see. 121), an act similar to the act of 1922. The
Department has held that the public domain mineral leasing act and
the act of 1914 are complementary to each other 2 As the act of 1914
:and the: Mineral Leasing Act of 1920 are each complementary to the:
-other, there is no room for holding that a reservation under the*.act':
of 914 must be confined to lands that are known to be valuable for a
leasable mineral and consequently that no reservation under that act
can be required if the homesteaded lands are reported only to be pros-
pectively valuable for a leasable mineral." Such a holding would.
mean that no noncompetitive oil and gas leases ("wildcat" leases). or
'wildcat" mineral prospecting permits, could be issued for the entered
lands as the entry could not be impressed with a reservation of the
mineral sought to be leased or prospected for. The Department has
held also that a report by the Geological Survey that homesteaded
lands are "prospectively valuable" (valuable for prospecting) for a
leasable mineral impresses the lands with a prima facie mineral'
character sufficient to require the entryman to consent to a reservation
of the mineral to the United States inder the 1914 act or to assume

*the burden of proving that the lands in fact are nonmineral in char-
acter.3 As stated in 43 CFR 66.1 (c), the act of 922 constitutes an
extension to the Territory of Alaska of the principles of

* * * the surface homestead acts already in force in the public-land States,
namely, the acts of March 3, 1909 (35 Stat. 844; 30 U. S. C. 81), June 22, 1910
(36 Stat. 583; 30 U. S. C. 83-85), and July 17, 1914 (38 Stat. 509; 30 U. S. C.

*121-123).

'Therefore, the procedure set out in43 CFR 102.22 (a) and the prin-
iciples of various departmental decisions concerning the act of 1914
and the other acts cited in section 66.1 (c) should be followed with re-
spect to a homestead entry for lands reported by the Geological
Survey before the filing of satisfactory final proof4 to be.either
valuable, or prospectively valuable for, one of the minerals named in
the act of 1922.

,Question No. 2:
Where a mineral lease application or permit application conflicts

with an unallowed homestead application, a report should be re-
quested from the Geological Survey as to whether the lands are val-
uable or prospectively valuable for the mineral covered by. the lease or
permit application. ,Also 'such a request should be made where the
conflict is with a homestead entry or settlement claim not impressed

2 Marathon O Company v West, Utnfited States, Intervener, 48 I .D. 150 (1921)i
3 Poster v. Hess, on rehearing, 50 L. D. 276 (1924) ; Maraus v. Gray et al., 50 L. D. 288

(1924) also, see 43 CFR 192.71. (b).
'See answer to question 3, as to: reason "before * * final proof" is used instead or

"prior to the issuance of a final certificate" as in the act. . " - ' -
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-with a reservationi-under the act of 1922 of the said mineral The
request should be made even though the homestead entry contains the
usual mineral report obtained from the Geological Survey before
allowing the homestead application. The second request for a report
is necessary because the first report from the Geological Survey may
be "outdated," and, as stated above, the filing of the mineral lease or
permit application impresses the land with a "pnrma facie" mineral
'character, which, if supported by a favorable report from the Survey,
warrants requiring the entryman to consent to the mineral reservation.

So far as the mineral reservation provisions of the act of 1922 are
concerned, it is immaterial whether a mineral lease offer (application),
-or permit application, is filed prior to, or after the filing of an applica-
tion to make homestead entry or to the initiation of a settlement claim.
The conflict between such a mineral application and a settlement claim
or a homestead application must be finally adjudicated before either
the lease or mineral permit is issued or the application to make
entry is allowed. A lease or permit may not be issued until and unless
the homestead application, settlement claim, or entry is impressed with
a mineral reservation.- The consent of the applicant, settler, or entry-
man to such a reservation is required. 6

If the Geological Survey reports that the land covered by a home-
stead application or settlement claim has no value or prospective value
for the mineral for which the lease application (offer) or permit appli-
cation is filed, the application. (offer) or permit application should
be rejected, subject to appeal. If the Survey reports that the land
has such value, the homestead applicant or settler should be required
to file his consent to a reservation of the mineral under the act of
1922 or file such a showing as would overcome the conclusion of the
Geological Survey. 7

Priority as between a lease application (offer) or a permit applica-
tion conflicting with a homestead application, or settlement claim,
determines whether the last paragraph of 43 CFR 66.2 (b) or 43
CFR 66.6 applies. If the lease or permit applicant has priority, the
homestead application, if allowed, must be allowedsubject to surface
ruse by the mineral lessee or permittee without liability for damages
'to crops or improvements, as set out in the last paragraph of section
66.2 (b). If the homestead applicant or settler has priority, in accord-
ance with 43 CFR 66.6 the lease or permit applicant must file either

See Bertram N. Beal, 51 L. D. 162 (1925) ; Leo 0. LaFleme, 49 L. D. 324 (1922);
Otrin v. Hawkans, 48 L. D. 622 (1922) ; 43 CFR 192.71.

See George W. Ozbun, 45 L. D. 77, 79 (1916) ; Walter B. Freitag, 52 L. D. 199 (1927)
Dlakeney v. Wornack, 1 L. D. 622 (1926); Garth L. Wilhem et al., 62 I. D. 27 (1955);
43 CFR 192.71 (b).

7Blakeney v. Womaclk, 51 L. D. 622, 624' (1926); Walter B. Flreitag, 52 L. D. 199 (1927)
43 CFR 192.71 (b).

0 4339y X~
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a bond or the applicant's or settler's waiver of damages if the homesteadL
application is allowable or the settlement claim valid,

:* : Question No.3:
: * 0 0 ;0 The general rule with respect to the homestead laws is that tlie date

of filing of satisfactory final proof, assuming that the other require-:
ments of those laws and the regulations thereunder have been met, is
-the date of vesting of equitable title in the entryman; that the subse-
quent issuance of the final certificate is prima facie evidence of suce
vesting; and that after the date of submission of such proof, the Gov-,
eminent cannot maintain a contest of the entry, based on any subse-
quent discovery of mineral in the lands or based on after-acquired
knowledge that the lands are mineral in character. Usually all of the-
other requirenients of the regulations have been met before filial proof:
is filed and when satisfactory proof is filed, the entryman is entitled
to issuance of the final certificate and- patent, However, due to ad-
ministrative delay often the final certificate is not issued until after
such proof has been submitted. As the final certificate is evidence of
vesting of equitable title,: I am of the opinion that when Congress
used the words "final certificate," it meant the date of earning of:
equitable title, as except for administrative delay the certificate would
have been issued: on that date. This is consistent with the general
rule as above stated which has no. exceptions that I know of. There-
fore, if the Geological Survey reports after that date with respect to,
an entry not impressed with a mineral reservation under the act of:
1922 that the land is' "coal, oil or gas in character," the procedure set'
out in 43 CFR 102.22 (b) should be followed. But as indicated in
section 102.22 (b), the entryman cannot be compelled to consent to the;
mineral reservation niless the Government contests the entry and
proves that before the date of submission of satisfactory final proof,
the land was known to be- "coal, oil or gas in character"; in other
words prove that the land was then known to be mineral in character..
The Government cannot base its contest on the charge that the lands
were known prior to the date of submission of satisfactory final proof
to be "prospectively valuable" (valuable for prospecting); the charge
would have to 'be that before that date the lands were known to be
mineral in character.8

If when 'an entry impressed with a mineral.reservation under the
act of March 8, 1922, supra, is ready for patenting, the current report
of the Geological Survey is that the lands have no value, or prospective,
value, for the mineral reserved and there is then an outstanding mi-

Departmental letter of October 11, 1934 (Las Cruces 081389) to the then Commfs.
sioner of the General Land Offlce; 43 CPR. 102.22(b).
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eral lease or permit for the lands,! a patent may be issued without the
mineral reservation but excepting .from; the lands being patented, the
mineral covered by the lease or permit, the exception to be effective
Only so long as the lease. or permit and rights thereunder exist."

ELMER F. BENNETT,

Solicitor.

APPEAL OF WESTINGHOUSE ELECTRIC CORPORATION

-IBCA-134 Decided Jnuary 30, 1958

Contracts: Interpretation-Contracts: Bids: Mistakes
When a supplier maintains that by excluding potheads from its bid it also

intended to exclude cable and conduit but that it was misled in conveying
its intention by an ambiguity in the form of the invitation, its appeal from a
decision of the contracting officer, which was that the supplier was obligated
'to furnish the cable and conduit, presents an issue of the interpretation of
the bid rather than one of mistake in bid.: The circumstances of the bid also

d involve perhaps an issue whether a valid contract at all was made. The
interpretation of a bid is a question of law which is within the jurisdiction
of the Board.

BOARD OF CONTRACT APPEALS

This disposes of a motionto dismiss the appeal of the Westinghouse
Electric Corporation from a decision of the contracting officer, dated
*September 12, 19.57, lunders Contract No. 14-20-500-680 with the Bu-
ieau of Indian Affairs. The ground of-the motion is that the Board
lacks jurisdiction because the claim asserted is for equitable relief
from an alleged mistake by the contractor in preparing its bid and
involves no dispute* of fact arising under the contract.
: The contract, which was on standard form 33 (revised June 1955),
and incorporated the General Provisions of standard form 32 (Novem-
ber 1949 edition), provided for the supply of substation equipment and
steel framework for a substation. at Portneuf Pumping Station,
Michaud Unit, Fort Hall Irrigation Project, Fort. Hall, Idaho.

The basic matter in dispute is whether, appellant is obligated by the
terms of the contract to supply the Government with certain quanti-o
ties of cable ~ and conduit. The cable and conduit in question were
listed in the invitation for bids, but appellant claims that it did not
intend to bid on the cable and conduit subitems of the invitation, and
that its bid cannot properly be construed as including them. Appel-
lant in filling out the. invitation for bids and the accompanying con-
tinuation, sheets expressly excluded from its bid a subitem for pot-
heads, ,.;whi nmh.immdiatel.y. preceded .the cable .and conduit, subitems

See Solicitor's Opinions of Dec. 28, 1954, M-36254, 61 I. D. 4 9 and May 10, 1955,
M-6254 (Supp.), 62 I. D. I77.
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and: it asserts that the format of the continuation sheets was such as
to import that the two latter subitems were a part of the subitem for
potheads, so that an exclusion of the potheads would amount to an
exclusion of the cable and conduit as well. Furthermore, appellant
submitted with its bid, pursuant to. a requirement of paragraph 8 of
the specifications accompanying the invitation, detailed specifications
for the equipment it proposed to furnish, and these detailed specifica-
tions contained an express exclusion, not only of potheads, but also
of cable and conduit. Reliance it also placed on the existence of a
substantial disparity between the amount of appellant's bid and that
of the next highest bidder.

The Government, on the other 'hand, contends that the subitems for
cable and conduit were not a part of the potheads subitem, and that
the mention of cable and conduit in the detailed specifications was not
an exclusion of cable and conduit from the bid, but was merely to
indicate that these materials were not covered by the particular
specification in which such mention appears. It further points out
that the contract was supplemented by a purchase order, signed by
appellant, which contained an express exclusion of potheads, but not;
of cable and conduit.

The contracting officer determined that the cable and conduit in
question were included in the bid, and that the furnishing of them
to the Government was, therefore, a part of the obligations of the
contractor under the terms of the contract..

From this outline of the circumstances, it is clear that the motion to
dismiss for want of jurisdiction must be denied. The heart of the
controversy is whether the bid submitted by appellant included the
cable and conduit. Th is a question of -construction which was
within the competence of the contracting officer in the first instance,
and which he did determine. Likewise, the question is one that is
within the competence of the Board when brought before it by an
appeal. That the controversy involves the construction of written
documents, and thus presents issues which are commonly considered
to be questions of law, rather than questions of fact, is not sufficient, in
and of itself, to warrant dismissal of the appeal, for the rules defining
the Board'sjurisdiction state that:

The Board. may, in its discretion, decide questions which are deemed necessary
for the complete decision on the issue or issues involved in the appeal, including
questions of law. :

The assertion in the motion to dismiss that the claim here involved
is for. equitable relief frornan alleged mistake by appellant in prepar-
ing.its bid assumes that the contracting officer was correct in construing

-143 CFR 4.4. .
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the bid, as including the cable and conduit. If, contrary to. his deter-
mination, the proper construction of the bid is that it excluded the
cable and conduit, then the case would not be one of a mistake, by
appellant in preparing its bid, for under such a construction the ex-
pressed intent :of the bid would be the: same as the subjective intent
which the motion attributes to appellant. : Rather, the case might be
one of a mistake by the contracting officer in accepting a bid which did
not say what he thought it said. While the motion to dismiss appears
to have been induced.by remarks of appellant to the effect that it had
made an error in interpreting the invitation for bids and in filling out.
the continuation sheets, nevertheless the gist of appellant's contentions
is that the bid, properly construed, did not cover cable and conduit and,
if this be the true meaning of the bid, its acceptance would impose upon
appellant no obligation to furnish cable and conduit. Under this
construction, therefore, appellant would have no occasion to seek equit-
able relief on the ground that it had made an error in interpreting. the
invitation or in filling out the continuation sheets.

The overruling of .the motion to dismiss will leave before the Board
the question. of what is the proper interpretation of appellant's bid.
Depending upon the circumstances, adoption of the interpretation
uirged by appellant might result in a conclusion either that no binding
contract resulted from the acceptance of the bid, because of a possible
material deviation of the bid from the invitation or because of a*
possible failure of the award to conform to the terms of the bid, or
that a binding contract did come into being, but that it was one under
which the obligation of appellant was to supply, for the consideration
therein stated, the articles listed in the invitation exclusive of cable and
conduit as well as potheads. What has just been said, however, is
not to be read as expressing the opinion of the' Board upon the legal
consequences of any particular interpretation of the bid, since the
determination of what is its correct interpretation has yet to be made.

As the, motion to dismiss must be denied, Department Counsel is.
granted 30 days from the date of the receipt of this decision to file
a statement of the Government's position and supporting brief on the
merits of the claim, and the contractor is granted 15 days from the
date of its receipt of the statement and brief of the Department Counsel
to file a reply thereto. In the event a hearing for the purpose of taking
testimony or presenting oral argument is desired by either party, a
request therefor should be submitted within the respective periods
stated.

The Board notes that certain documents and information which may
be material to a decision on the merits are not contained in the appeal
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file. These are (1) appellant's specification 294132 for transformers,
which is referredto in a letter of May 24, 195', from appellant to the
contracting officer; (e) the original of the invitation for bids (standard
form 33), together with astatement as to whether the words "(except
potheads) " in the award box were inserted by appellant or-by Govern-
ment personnel; () the original of the three continuation sheets of
the invitation (standard form 36) as filled out by appellant; (4) the
ibid, including continuation sheets, of the Western Electric Control &
Manufacturing Company, which appears to be the only bid besides
appellant's in which items 2 and 3 were bid upon separately from
item 1; and (5) a statement of the extent, if any, to which the contract
hasbeen performed. It is requested that-Department Counsel furnish
these documents and information to the Board at the time when he
;submits the statement of the Government's position on the merits, and
that he at the same time apprise appellant of the content of such of the
documents or of the information so furnished to the Board as are not
already within appellant's knowledge.

0 0 f : ::; i .CONCLUSIORSf 0 

Therefore, pursuant to the authority delegated to the Board of
Contract Appeals by the Secretary of the Interior (sec. 24, Order No.
2509, as amended; 19 F. R. 9428), the motion to dismiss the appeal;
is denied.

THEODORE H.: LAS, (haiman.
We concur:

WILLIAM SEAGLE Menbe'r.:

1=ERBET J. SLAUGHTER, :embe:r.

0.U S. GOVERNMENT PRINTING OFFICE:- 195
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-Contracts: Appeals
-When the Board of Contract Appeals held in disposing of an appeal that the
, . obligation of a contractor to restore a wasteway structure damaged by a

storm was limited to establishing only so much of "the former. earth sur
faces" as would be reasonably necessary to admit of the restoration and
completion of the -wasteway structure the extent of the obligation of the
contractor was not limited to work: within the pay or neat lines,, since the
'Board also held that the contractor was required to fill eroded areas to, the

extent necessary-for the restoration and completion of the contract work.,, -

Contracts: Changes and iExtras
In putting in compacted backfill, in order to restore and complete a wasteway

structure damaged, by a storm, the contractor was performing "extra work"
rather than "compacting backfill about structures" and hence was to be paid
in accordance with the provisions of the specifications governing extra work,
which were that the contractor, be paid "the actual necessary cost" of such
work, plus an allowance of 10 percent "for superintendence, general expense,

and profit."! In the absence of proof to the contrary, the Board must assume
that the. contracting officer took into consideration, in determining the unit
price of the compacted backfill, the factor of. a certain amount of hand
tamping, in addition to repeated passage of the equipment, in conpacting the
backfill. -

BOAD OF CONTRACT APPEALS ,

In adecision dated August 9, 1957 (64 I D 312) theBoard rejected
all the claims of the contractor, except a claim for additional compen-

-:sation for repairing damage to the Willow -Greek Wasteway caused
by an unprecedentedly heavy rainstorm which began. on May 17 and
continued, through May, 20,. 1955,. and which almost completely de-
stroyedithis portion of the- contractor's work. The floodwaters that
flowed through the construction site washed away the pipe, buried the
floor -of the outlet structure in mud, caused a good deal of chanel

*degradation, eroded the excavation for the foundation for a consider-
-able depthbelow the level of the structure, and considerably widened
on each side beyond the specified pay lines the cut that the appellant

shad ade through the dam. , - .
It was the position of the contractor: that even if it. was required

to repair the stormy daage, it was. not required to do repair work
--outside the pay or neat lines. The Government contended, on the
* other hand, that the contractor was negligent in not providing ade-
-quate protective works, and was, therefore, obligated to undo what-
-ever damage had been caused by the storm.

As the Board found that the contractor had not been negligent in
the conduct of its operations at the Willow Creek Wasteway, it held

*Not in chronological order.

65. I. D., No. 2
457696-58 1
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that the contractor's obligation was only to restore -the contract work
that had been damaged and that, while the scope of this obligation was
not so narrow that the contractor could not be required to do any work
that was outside the pay or neat lines, it was not so wide that the con-
tractor could be required to restore any Government property that
m'ayf hve- been damaged by the storm. More specifically, the Board
d0id the extent of the contractor's obligation as follows:

Thus, the contractor could be required to remove any material from the exca-
vation which had been deposited as a result of the storm, to replace any backfill
which had been washed out by the storm, to restore the damaged portions of the
wasteway:structures, to complete those structures, and to reconstruct the segment
of the dam which the contractor had excavated in order to build the wasteway.
Furthermore, the contractor could be required to fill in the areas eroded by the
storm to the extent that was reasonably necessary in order to provide adequate
foundations or support for the wasteway structures together with the segment
of the dam removed by the contractor, and to perform resloping opierations or
adopt other construction procedures to the extent that they were reasonably
necessary in order to provide such foundations or support, for these steps would
be essential to the restoration and completion of the contract work. But, so far
as resloping, baekilling or other work in the eroded area are concerned, the
obligation of the contractor was limited to rstablishing only so much of the
former earth surfaces as would be reasonably necessary to admit of the waste-
\vay being completed to the elevations, dimensions, and standards prescribed
by the contract and to admit of the portion of the embankment removed by the
contractor being replaced in like manner. The obligation could not be enlarged
to the. point where the contractor, who was required merely to make an opening
through the embankment, would be required to rebuild other portions of it, irre-
spective of the relationship of this work to the restoration of the area excavated
by the contractor or to the completion of other features of the contract work
[italics supplied].

As the record did not show 'whether the contractor W as re red to
do more than was reasonably necessary to restore and complete the con-
tract work, the claim was remanded to the contracting officer for the
purpose of making supplemental findings of fact in accordance with
the views expressed by the Board, with a right to the contractor to
appeal again to the Board in case it was unwilling to accept the
findings.

Under date of October 28, 1957, the contracting officer made the
required suppleinental findings, and, under date of November 27,
1957, the contractor filed an appeal from the findings.

In the supplemental findings the contracting officer undertook to
determine "what portion of the restoration of eroded material was
reasonably necessary to admit 'of construction of structures, together
with backfill, as required by the contract and, therefore, under the
Board's decision, the responsibility of the contractor, and what por-
tion of the restoration of eroded material was in addition to this
requirement, and, therefore, under the Board's decision, the responsi-
kility of the Government." On the basis of cross sections of the exca-
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vation and backfill required for Willow Creek Wasteway, the con-
tracting officer found that the total quantity of the additional backfill
was approximately 5,250 cubic yards, and that the portion thereof-
which was the responsibility of the Government was 1,530 cubic
yards. Determining from the project records that the actual necessary
average unit cost of this backfill, including the cost of resloping and
compaction, was approximately $2.20 per cubic yard, the contracting
officer found that the contractor was entitled to be paid $3,366, to which
he added, however, an allowance of 10 percent for superintenden6
general expense and profit in accordance with paragraph A-9 of the
General Conditions of the specifications, making a total proposed pay-
nent to the contractor of $3,702.60.

The contractor attacks the supplemental findings of fact as errone-
ous, contending (1) that it should be paid for the entire 5,250 cubic
yards of additional backfill because it is "outside of the neat or pay
lines shown on the original plans," and (2) that payment should be
made on te basis of a unit price of $3.50 a cubic yard, which is the
price for "Compacting backfill about structures" (item 47 of Unit No.

2 of the schedule, and paragraph 49 of the Special Provisions of the
Specifications).

In its brief in support of the appeal the contractor states that it
is. "willing to submit the appeal on the entire record and briefs
without the taking of additional testimony." The Board, therefore,
will decide the appeal on the record as it has been made.

It is clear that in contending that it should be paid for the entire
5,250 cubic yards of backfill the contractor is merely reiterating its
original position, which the Board has already rejected, for the Board
has held that the extent of the contractor's obligation to repair the
storm damage is not to be measured by the location of the neat or
pay lines. The contractor has seized upon the phrase "the former
earth surfaces" in the Board's definition of the extent of its obliga-
tion of repair as support for repetition of its argument in a slightly
different form by contending that the Board has held that it was
"the responsibility of the Government, after the flood, to rebuild
the embankment up' to the neat or pay lines shown on the plans,
after which it would be "the responsibility of the contractor to provide
such surfaces 'as would be reasonably necessary to admit of the waste-
way being completed * * * and to admit of the portion of the
embankment removed by the contractor being replaced'." The Board

'The contracting officer, explained the reasons for including these costs as follows: "The
cost of resloping was not segregated, as it was considered as incidental to the backfill. It
was not practicable to segregate the cost of compaction, since this was accomplished mninly
by passage of the equipment used in placing the backfill. The cost of resloping for and
coimpaction of the portion of the additional backfill determined to be the responsibility of

*the contractor, however, was proportionately as great or greater than that of the portion
of this backfill determined to be the responsibility of the Government."
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made it plain, however, that it was the contractor's obligation to fill
in eroded areas to the extent reasonably necessary to restore the
Contract work, irrespective of the location of the neat or pay lines,'
:and "the former earth surfaces" could hardly be restored without
:replacing the eroded materialI underneath those surfaces. The con-
,tracting officer's understanding of that phrase conforms to the Board's
iTatent, whereas the interpretation which the contractor would put
upon the phrase is entirely inconsistent with that intent. As for the
apportionment of the responsibility for the 5,250 cubic yards of back-
fill, the contractor has not challenged the correctness in any particular
of the contracting officer's apportionment, and it is, therefore, accepted
by the Board.

There remains, therefore, only the question whether the contract-
ing officer's unit price determination is' correct. When the contractor
was directed to perform the work of restoration, it was simply being
directed to perform "extra work," and the contracting officer properly
determined the compensation for this work in accordance with para-
graph A-9 of the General Conditions of the standard specifications,
which provides in relevant part:

* * * Extra work and material will ordinarily be paid for at the lump-sum
or unit price stated in the order. Whenever, in the judgment of the contracting
officer, it is impracticable, because of the nature of the work or for any other
reason to otherwise fix the price in the order, the extra work and material shall
be paid for at the actual necessary cost as: determined by the contracting' officer,
plus an allowance, not to exceed 10 percent of such actual necessary 'cost of the
extra work and materials, for superintendence, general expense, and-profit. *

As no order was entered in this case;prior to the performance of the
work, the amount to be paid 'was for determination by the contracting
officer on the basis of the actual necessary cost of the work. Moreover,
while, the work~ in some respects resembled the work of "compacting
backfill about structures," the contractor did not do all of it around

'structures, and the evidence falls far short of establishing.that al, or,
indeed, any substantial portion, of it was work of the same order of
quality, difficulty, or expense as the work covered by the contract item
for compacting backfill around structures. In short, the contractor
has not proven that the cost of the work exceeded the price allowed
by the contracting officer. Moreover, if the work constituted com-
'pacting backfill about structures,"' the contractor would not be entitled
for payment for such work outside' of established pay lines, for para-
graph B-13 (d) of the standard specifications, as modified by para'-
graph 49 of the Special Provisions provides: "Measurement for pay-
'ment of compacting. backfill about structures will be made only for
the quantities actually compacted within the limits of the established
pay lines for backfill for structures and the compacting of refill out-
side of excavation pay lines shall be performed at the expense of the
contractor."
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.The contractor also contends that the unit price of $2.20 applied
by the contracting officer was too low because compaction was accom-
plished not only by repeated passage of the equipment but also by
hand-tamping at the. sides. It is true that some hand-tamping was
done (Tr., Ipp. 45-47, 58-59, 67-68, and 198-99) but the finding of the
contracting officer was only that compaction was accomplished
"mainly" by passage of the equipment, and this is entirely consistent
with a certain amount of hand-tamping. In the absence of proof to
the contrary, the Board must assume that the contracting officer also
took the factor of hand-tamping into consideration in determining the
Unit price.

CONCLUSION

Therefore, pursuant to the authority delegated to the Board of
Contract Appeals by the Secretary of the Interior (sec. 24, Order No.
2509, as amended; 19' F. IR. 9428),' the supplemental findings of fact
of the contracting officer dated October 26, 1957, are affirmed.

WILLIAM SEALE, Member.
I concur:

HERBERT J. SLAUGHTER, Member.
THEODORE H. -AAS, Chairman of the Board, did not participate

in the disposition of this appeal

APPEAL OF QUAKER VALLEY CONSTRUCTORS, INC.

IBCA-89 Decided January 31, 1958

Contracts: Specifieations-Contracts: Performance-Contracts: Interpreta-
tion ;L;fi ---

A contractor engaged in the construction of a helium plant, who was expressly
required, by.the:terms of the specifications to make "every reasonable effort"
to safeguard the plans for the plant and- to assure that its employees were
loyal Americans, was impliedly required to bear the cost of a security check
of its employees to be, made. by an outside investigative agency.

BOARD OF CONTRACT APPEALS

Quaker Valley Constructors, Inc., of Pittsburg, Kansas, appealed
under date of November 1, 1956, from a findings of fact and decision,,
dated October 2, 1956, of the contracting officer, holding that the con-
tractor was obligated' to pay the costs of a security check of its em-
ployees required by the terms of its contract dated September 11, 1956,
with the Bureau of Mines.

The contract, which was on U. S. Standard Form 23; (revised March
1953) and incorporated the- General Provisions of U. S. Standard
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Form 23A (March 1953), provided for the construction of an addition
to the Exell Helium Plant, near Exell, Moore (County, Texas, for a
consideration of $1,006,600..

'Under paragraph 4 of the;specifications the work under the contract
was to be completed within 180 calendar days after receipt of notice
to proceed. The contractor received notice to proceed on September
20, 1956, which would have required completion of the work by March
19, '1957. However, by findings of fact dated December 9, 1957,
the contracting officer extended the time of performance to June 1,
'1957, the date on which the work'under the contract was accepted
as substantially complete.

As of the date of the contractor's appeal the work under the con-
tract had not yet been completed, the cost of the security check had not
'yet een determined, and other factors in the controversy seemed
obscure. The Board under date of February 28, 1957, requested,
therefore, that the contracting officer make certain supplementary
findings of fact. Under date of March 25, 1957, the contracting
officer made additional findings but the Government requested that
further findings be postponed until after the completion of the work
under the contract. Under date of December 20, 1957, the contract
ing officer made his final supplemental findings1 but the contractor
'has not submitted any comments on these findings within the time
allowed by the Board,2 and the Board will therefore, proceed to
dispose of the appeal in the light of the contractor's original
comments..

It is stated in paragraph II of section 1 bf the specifications, which
defines the contract requirements, that to expedite construction the
Government had purchased and would furnish "major items of- equip-
ment," and that the work under the contract would "consist principally
of furnishing labor,' supervision, construction equipment, and -ma-
terials not furnished by the Government for constructing the plant
&ddition and cofnnecting it into the existing operating plant." In
paragraph III of the same section of the specifications, the categories
of the work to be performed by the contractor are enumerated and it
is stated generally that the costs of all such work are to be included
in the bid. Of particular relevance is category "G," which reads as
follows:

Furnish all administrative, clerical and accounting -services as set,
'forth under Paragraph IV of this section.

'In these findings the contracting officer also recites that, in the course of the per-
formance of the contract, the contractor made two claims for additional compensation
but,:'since the contractor failed to take an appeal from the contracting officer's disposition
of these claims, they are not properly before the Board, and there is no need to consider
them.

2 The contractor did:not'indeed file, a reply to 'the original statement of the.Oovernment's
Rposition which was-'in the nature, of a. motion for judgment on the pleadings.
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Paragraph IV of section 1 of the specifications is entitled "Mate-
rials, Services, And Facilities Furnished By. The Contractor. Sub-
paragraph (I) thereof, headed "Materials," provides:

The contractor s'hall, at its own -dpense, the cbst of which shall be included in
his bid, furnish: all materials, services and facilities required for completion of
the work, except the materials, services and facilities furnished by the Govern-
ment and-listed elsewhere herein [italics supplied].

This subparagraph is followed by others imposing particular house-
keeping requirements on the contractor, and it is provided that each
of them is to be at the expense of the contractor, "the cost of which
shall be included in his bid." Thus subparagraph4 provides:

The Contractor shall, at his own epense, the cost of which shall- beincluded
in his bid, install on the plant site such building or buildings as he may require
for his offices, badge and tool check stands, storage for his tools, equipment, and
supplies. Upon completion of the job, all such buildings shall be removed and
disposed of and the area cleaned at no expense to the Governm Ient [italics
supplied].

Couched in similar terms are subparagraphs 5,' headed "Contractor's
Equipment, Machinery and Tools," subparagraph 6, headed "Contrac-
tor's Personnel," and subparagraph 7, headed "Railroad, Telephone
and Telegraph," the format and phraseology of which varies -some-
what for it is siknt concerning the costs of rail shipments; and, with
respect to: telephone and telegraph, provides as follows:

Telephone and telegraph shall be at the contractor's expense, costs-
of which shall be included in the bid.

This provision is followed by subparagraph 8, headed "CostAccount-
ing" which requires the contractor to keep records and books in a
certain form but without stating that the accounting shall be at the
contractor's own expense.

There follows subparagraph 9, headed "Security;' which is the- basis
of the controversy involved in this appeal, and which read as follows:

The Contractor shall make every reasonable effort in the prosecution of the
work under this contract, to safeguard drawings and specifications furnished
him or prepared by him and to prevent the theft, loss, or unauthorized use of
the same.

The Contractor shall make every reasonable effort to assure that his employees,
representatives, or agents who are associated in any manner with the work under
this contract are loyal American citizens. In any recruitment the Contractor
shall make initial screening for citizenship, for absence of police record, or bad
'debt record, and shall obtain historical data of places of residence and employ-
ment for the past three years. Contractor shall furnish the historical data to
the Retail Credit Company, or to any alternate company approved by the Con-
tracting Officer for further loyalty and security check. The Contractor shall
not employ or otherwise utilize on this contract any person that is not an
American citizen. If the initial screening reveals a police record (other than
minor traffic offenses), bad debt record, or other derogatory information, .the

person shall not be employed without the advance approval of the Contracting
Officer. If personnel are hired and the subsequent Retail Credit Company or
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alternate check reveals derogatory information the facts shall be. called to the
attention of the Contracting Officer, and if he so requests, the employee shall be
removed from the work immediately.

If so requested by: the Contracting Officer, the Contractor shall collect. and.
furnish to the Contracting Officer fingerprints, photographs, or other data desired
for or by the F. B. I. or other Federal,. State or local officials, on any employee,
agent, or representative assigned to or associated .with the work under this
contract.

The Government will, at the earliest practicable date, establish its own guard,
force at the site for security reasons. Pending this establishment, and as long
thereafter as' the Contracting Officer requests, the Contractor- shall maintain
continuously: on the site sufficient guards and watchmen 'as required in good
judgment and prudent practice in the area to prevent theft, vandalism, sabotage,.
or similar losses.

Contractor shall post in conspicuous places at the site such notices, placards,
posters etc., as the Contracting Officer directs relative to firej theft, sabotage,:
vandalism, etc., and shall carry out promptly all. requirements of authorized
agencies directing national or internal security as are furnished him by the Con-
tracting Officer.

It will be noted that no express provision is. made in subparagraph,
9. as to who is to bear the cost of the check to be made by the Retail'
Credit. Company, or any alternate company approved by the contract-
ing officer. Similarly, in subparagraph 12 of this same section of the
'specifications, it is provided that upon completion of all the work under
the contract the contractor is,.to correct all permanent linen tracings
and conform,, all specifications to "as built" conditions to the satisfac-
tion of the contracting officer but no express provision is made' that
this is to be done at the expense of the contractor.

The specifications in this case are extremely voluminous because the
Government was.to supply long lists of materials and many services
or facilities. Paragraph V of section 1 of the specifications, in which
the materials to be supplied by the Government are enumerated, begins
with a subparagraph in the nature of a general provisionl, as follows:

Materials furnished by, the Government include the major items of equipment,
the buildings, principal instrument items, most of the electrical items and a stock
of. pipe, valves and fittings, and is not the complete bill of material required.

The same subparagraph further provides:

The cost of hauling; handling, and caring for all of the materials furnished
by the Government in the vicinity of the work shall be included in the bid price
for the work in which the materials are to be used.

Section 2 of the specifications, which are even more voluminous,
deals with the operations involved in the expansion of the helium
plant, such as excavation and earthwork, concrete,. construction of.
buildings, installation of electrical equipment, painting, etc. In gen-
eral, the furnishing of the necessary plant, labor, equipment, ap-
pliances, and materials' are generally declared to be the responsibility
of the, contractor, except'where the materials, services or facilities are

o ma ces are
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to be furnished by the Government. Sometimes provision is made
however, for a division of responsibility, as in CA.1 of "C," the part on
buildings, which provides that five buildings will be "furnished by
the Government completely erected ol foundations furnished by the
Contractor." In G-1, which deals with aboveground painting, it is
specifically provided that the contractor "shall furnish all ladders,
scaffolding, application equipment, etc. necessary for the completion
of the work," and in G-2, which deals with belowground painting, it is
expressly provided: "The contractor shall furnish all equipment re-
quired for the prosecution of the work outlined under this section."

In first advancing its claim in a letter dated September 21, 1956, the
contractor stated that its estimators in submitting its bid interpreted
the paragraph of the specifications as meaning that it would be re-
quired to furnish the necessary historical data for a check of its em-
ployees by the Retail Credit Company, but that actual checking would
not be its responsibility. In presenting its appeal, the essence of the
contractor's argument is that in view of "the inconsistency in phrase-
Iology throughout the contract in stating what was or was not to be
done at the expense of the contractor," and the failure to provide ex-
pressly that the security check would be at the expense of the con-
tractor, it should not be required to bear its cost. The contractor con-
cedes that the specifications contain provisions under which the ex-
pense of materials,: services or facilities was borne by the contractor,
although no express provision to this effect was included, but contends
that "these requirements specifically state what act the contractor is
to perform and the expense of such performance is inherently included
with the duty of performance."

The contracting officer has found that there have not been "any other
disputes regarding assumption by the contractor of costs of perform-
ance of other items under the contract"; that the final cost to the con-
tractor of the security checks required b the contract was $1,565.00; 
that the contractor has already been paid. $995,837.29 under the con-
tract; and that a further and final payment of $118,733.76 is being
processed.39 

It is clear that the fact that the contractor failed to include the costs
of the security check in its bid in no way improves its position. If in
fact the contract provisions, properly construed, required the con-
tractor to pay the costs of the security check, its erroneous interpreta-
tion of the provisions would constitute a unilateral mistake on its part
for which neither the contracting officer nor the Board could afford
relief.

'Thus the contractor will have received a total of $1,114,57L05 under the contract.
The difference between this figure and the contract price is presumably accounted for by
changes or extras.

457696-58-2
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To aid in the solution of the' problem presented by the contractor's
claim the Board has summarized the provisions of the specifications in
greater detail than is perhaps strictly necessary for a consideration of
the narrow question before it. The purpose of this ummary is to
show 'that it would be unreasonable, in case of a contract of such com-
plexity, to expect absolute consistency of usage in making provision
for :Very duty of the contractor and the Government under the con-
tract. For this reason the Board does not regard it as significant that
some provisions of the specifications do not expressly state that the
performance of a particular duty shall be at the contractor's expense.
After all, the specifications do contain a general provision which im-
poses on the contractor the expense of furnishing all services and facili-
ties 'which are' not the responsibility of the Government. In view of
the inclusion of this provision, the failure to specify that a particular
service or facility is to be furnished at the expense of the contractor
does not impose the costs thereof on the Government, and, conversely,
an express provision that the cost of a particular service or facility
shall be borne by the contractor must be assumed to have been made
only out of an abundance of caution.

It also seems to the Board that the question who shall bear the cost
of a service or facility cannot be determined in terms of such an ab-
straction as inherency. The cost may be imposed on either party in
accordance with their intentions. If any principle may be said to be
"inherent" in a contract, it is that the cost of performing a service
or furnishing a facility is imposed on the party who has the duty of
performance, but in the present case this principle was actually em-
bodied'-in the contract. This principle is indeed the crux of the
question before the Board. If the contractor was required not only
to gather the data on its employees but to have the data checked by an
-agency' competent to investigate such data,' the cost of this investiga-
tion was cast on the contractor by the general provision of the contract
relating to the costs of services or facilities.

It. seems to the Board that the duty of having the security check
nmade was cast on the contractor by the provisions of subparagraph 9
of paragraph IV of section 1 of the specifications when read as a whole
*and reasonably construed While the language of these provisions
could possibly have been improved, the intent to impose the duty upon
the cdntractor is reasonably clear, and hence the cost of discharging
the duty was also imposed upon the contractor. In the very first
sentence of the subparagraph, it is provided that the contractor is to
maie "every reasonable effort"' to safeguard the drawings and specifi-
cations. These, it must be remembered, were the drawings and speci-
fications for a, helium plant,, which is. a defense instrunentality.
Surely, it would not be reasonable to say that the plans could be said

to be adequately safeguarded, if the contractor, after gathering 'the
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data on its employees, did not have the data checked by a competent
investigative agency.

Apparently, it is the contention of the contractor, that after gather--'
ing the data it was to- act merely as a forwarding agent to the in-
vestigative agency. If such, actually, was the purpose, then it would
certainly have been further provided that the reports of the investiga-
tive agency based on the check be turned over in all cases to the
Government, which would: have had to pay the costs of the security
check and whose property the reports would thereupon become. In-
stead, it is merely provided in the last sentence of the second paragraph
of the subparagraph, that the Government shall be informed only if .
derogatory information has been revealed. If no such information
were turned up, the Government would never see any of the reports
for-which it would have to pay.

The importance which the Government attached to the problem of
security is made even clearer by the provisions of the third paragraph
of subparagraph 9, for the Government therein imposed on the con-
tractor a; further burden of gathering still more onerous data for the
F. B. I. or other police agencies, if the contracting officer should deem
such data necessary. The importance of the security precautions is
emphasized also by the* provisions in the succeeding paragraphs for
the employment of.guards, and for the adoption ofany other security
measures which the contracting officer might regard as appropriate.

CONCLUSION

Therefore, pursuant to the authority delegated -to the Board of
Contract Appeals. by the Secretary of the Interior. (sec. 24, Order No.
2509, as amended; 19 F..R. 9428), the findings of fact and decision of
the contracting officer denying the claim of the contractor are affirmed.

WiLLIAM SEAGLE, Member.
I concur:

THIIEODORE H. H1"s, CAairmao6m

I dissent:
hEBERT J. SLAUGHTER, Member.

RIGHTS OF INDIANS IN THE HOOPA VALLEY RESERVATION,
CALIFORNIA.

Indian Tribes: Tribal Government
The Commissioner of Indian Affairs has beef correct, as a matter of law, in

recognizing tribal title. to the communal lands of the 12-mie square Execu-
tive order reservation in the Hoopa Valley Tribe. The Commissioner has
been further correct in paying out per capita payments as authorized gen-
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erally by the act of March 2, 1907 (34 Stat. 1221), to enrolled members of
the Hoopa Valley Tribe only.

Indian Lands: Tribal Lands: Generally-Indian Tribes:. Tribal Government
Nothing in the Uxecuative Order of October 16, 1891, indicates an intent to con-

fer upon the Klamath River Indians an interest in the realty of the original
Hoopa Valley Reservation. Despite the enlargement of the original Hoopa
Valley Reservation, the Klamath River Tribe was never merged with nor
-absorbed into the Hoopa Valley Tribe. Therefore the fact that the Hoopa
Valley Tribe limited the scope of its jurisdiction under its 1949 constitution
does the Klamath River Indians no injustice. As an independent tribal
group, neither the Kilamath River Indians nor their successors, the Yuroks,
have any property right in the original 12-mile square.

Indian Lands: Possessory Rights
It would be an unconstitutional taking to permit the Klamath River (Yurok>

Indians to diminish the value of the right of occupancy in Hoopa Valley by
paying to them a part of the Droceeds of the resources taken therefrom. The
Hoopa Indians have occupied this part of the reservation since 1865 and the
benefits of such occupancy belong to them.

Indian Tribes: Reservations
Inasmuch as the Indian Reorganization Act provided a method of uniting the

Hoopa and Klamath River Tribes, and both tribes rejected such a plan, it
is our opinion that these groups remain and must be recognized as inde-
pendent tribal groups until such time as they affirmatively and voluntarily
form a consolidated governmental body having jurisdiction over the total
reservation both as to government and as to economic resources. Such a
confederation or consolidation has not taken place.

x-36450 FEBRUARY 5, 1958.

TO THE COMMISSIONER OF INDIAN AFFAIRS.

This opinion is given in response to your request for a determination
of the legality of recent per capita distributions to members of the
Hoopa Valley Tribe of California. The per capita payments were
made by request of the recognized governing body of the Hoopa Valley
Reservation. Recipients are those persons whose names appear on1 the
tribal membership roll approved by the Commissioner on March 25,
1952. The official membership roll approved October 1, 1949, contains
the names of allottees, their descendants, unallotted residents of the
12-mile square area of Hoopa Valley who were eligible to receive
allotments at the time the allotments were made, and other persons
made members of the tribe by adoption.1

. It has been contended on behalf of certain members of the Yurok
Tribe that Indians and their descendants who were allotted on lands

Constitution and Bylaws of Hoopa Valley Tribe in California, article IV, Members hip,
approved September 4, 1952. See. Appendix 1, p. .69. Cf. also letter of Superintendent
Boggess to Commissioner on January 13, 1947, re Hoopa Business Council resolution
declaring all lands and resources of 12 miles square to be property of Ifoopa Valley
Indians alone.
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formerly known as the Klamath River Reservation and on that por-
tion of the enlarged Hoopa Valley Reservation commonly referred to
as the "Connecting Strip" or "Extension" are entitled to share equally
in the payments from the proceeds of timber sales on the area com-
prising the original Hoopa Valley Reservation. It is further alleged
that the Bureau of Indian Affairs improperly authorized the disbursal
of per capita payment money at the request of the Hoopa Valley-
Business Council because the Hoopa Valley Tribal Constitution under
which it acts is invalid.

A group of Indians had been politically recognized as a Hoopa
Tribe by the United States as early as 1851 when a treaty was nego-
tiated with the "Hoo-pah" or, as they were sometimes otherwise called,
the Trinity River Indians. Although. this treaty was never ratified,.
it is convincing evidence of the existence of a Hoopa tribal group..
Later, this tribal group exercised the rudiments of community govern-
ment over the Indians of an area comprising the 12-mile square
original Hoopa Valley Reservation and were thus qualified for politi-
cal recognition as a tribe occupying the reserved group. We have
seen no evidence, or contention, that any other tribal group claimed,
at that time, any governmental or economic jurisdiction over the 12-
mile square area of the original Hoopa Valley Reservation.

Subsequent to the admission of California as a State, the anmoumced
intent of Congress was to collect the various groups of Indians in
California and to locate them on reservations set aside to afford protec-
tion against the encroachment of white settlers. On April 8, 1864
(13 Stat. 39), Congress authorized the. President, in his discretion, to
set aside not more than four tracts of land in California to be retained
by the United States as Indian reservations, suitable in extent to
accommodate the Indians in that State. The lands were to be located
as remote from white settlements as possible, having due regard for
their adaptability for the purpose for which they were intended. The.
act further provided that at least one of the reservations be located
in what had theretofore been known as the "Northern District." Pur-
suant to this act, the Hoopa Valley Reservation was established as one
of the four reservations contemplated by the legislation.

Administrative actions looking toward the setting aside of this
area as an Indian reservation were begun on August 21, 1864; and by
1865 a number of Hoopa Indians had already been located in Hoopa.
Valley which was formally reserved by Executive order in 1876.

The Executive order establishing the Hoopa Valley Reservation
provided:

EXECUTIVE MANSION, June 23, 1876. It is hereby ordered that the south and
west boundaries and that portion of the north boundary west of Trinity River,
surveyed i 1875 by C. T. Bissel, and the courses and distances of the bast bound-
ary, and the. portion of the north boundary east of Trinity River reported, but
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not surveyed by him, viz: Beginning at the southeast corner of the reservation
at a post set in mound of rocks, marked "H. V. R., No. 3"; thence south 17Y20 west
905.15 chains to southeast corner of the reservation; thence south 72 west 480
chains to the mouth of Trinity River, be, and -hereby are, declared to -be the

-exterior boundaries of Hoopa Valley: Indian lReservation, and the land embraced
.therein, an area of 89,572.43 acres, be, and hereby is,- withdrawn from public
sale, and set apart for Indian purposes, as one of the Indian reservations au-
thorized to be set apart in California by act of Congress approved April 8, 1864.
(13 Stats., p. 39.) U. S. GRANT.

It should be noted that this Executive order designates no particular
tribe or class of Indians as the inhabitants of the area set aside. The
'order, therefore, must be construed as setting aside the reserve for
the benefit of any Indians who were then occupying the area and those

-who availed themselves of the opportunity for settlement which the
reservation presented from time to tivee. When the President for-

" inally set the boundaries of the Hoopa Valley Reservation on Jne 23,
1876 a "Hoopa Tribe," composed of remnants of the Hunstang, Hupa,
Redwood, Saiaz, Sermalton, Miskut, and Tishtang-a-tan bands of
Indians, was already well established thereon. This tribe became
stabilized in the area and somewhere along the line adopted a coiisti-
tutional form of government and ever since has maintained its local
integrity. The records of the Indian Bureau show that by 916 the

. group was well organized with a representative tribal council.

This [Hoopa] council is composed of Indians living on the Hoopa Valley Reser-
vation proper and represents all of the tribes not now extinct enumerated in the
Act of Congress and presidential proclamation setting aside this as an Indian
lReservation * * *. The Hoopa Council are the duly authorized representatives
of the Indians in Jloopa Valley Reservation.! .X :

The "Hoopa Valley -Tribe" has continually exercised tribal govern-
mental functions within the confines of the Hoopa Valley Reservation
as established by the Executive Order of June 23, 1876, and is the
proper organization for carrying on the functions of administering
and managing whatever communal property or land may be owmied or

- beneficially held by that tribe. We note that the tribe in 1949 adopted
a- written constitution which apparently fairly included as members
all persons enrolled on the official roll of the Hoopa Valley Tribe and
all children, of at least one-quarter Indian blood,' born to such
members.

We conclude, therefore, that as a matter of law the Commissioner of
Indian Affairs has been correct in recognizing tribal title to the
communal lands in the 12-mile square reservation to be in the Hoopa
Valley Tribe. Cf. Spalding v. Chandler, 160 U. S. 394 (196), 34 Op.
Atty. Gen. 181 (1924). The superior title of the Governm~nV-in tribal
lands and in allotted lands where no patents have been issued, implies,

* of course wise management. It does not confer on the Government

a Letter from Superintendent T"rsdolf to Conum&ssioner of Indian Affairs, June 19, 1916.
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the right to despoil a tribe or an allottee of accrued rights. St. Mare
v. United States; 24 F. Supp. 237, 240 (1938) . The Commissioner has
been correct in paying out per capita payments, authorized by the act
of. March 2, 1907 (34 Stat. 221), only to enrolled members f the
Hoopa Valley Tribe. This action is consonant with the principle that
the test of the privilege of an individual. Indian to share in. tribal
resources is tribal membership. Halbert v. United States, -283 :U. S.
753 (1931)-;- :: an .(

We now turn our attelnitionl-to the contention that Indians other than
thle enrolled members of the Hoopa Valley Tribe have a claim of right
to an interest in the communal lands and resources. ofthe: Iloopa
Valley Reservation because the 12-mile square reservationi was en-.
larged by the addition of a contiguous area of land on which Indians
of other bands were residing.

:The first pertinent act of. Congress providing for reservations for
the Indians of California was the act of March 3, 1853 (10.Stat. 238).
This act authorized the President to "make five military reservations
from:the public domain in the State of- California- * * * for Indian
purpoges.?' The act limited the area which might be .reserved, to
25,000 acres and appropriated $250,000 for subsistence and costs of
removing the -Indians- to the reserved areas. One of the. areas so re-
served was the Klamath, River Reservation established November
16, 1855, by the Executive order of President Franklin Pierce.. -

In the year 1861, a flood destroyed. the arable lands of the Klamath
River Reservation and some of the- Indians located: thereon wer re-
moved to a new temporary reservation known as the Smith River
Reserve, established May 3, 1862. A majority of these Indians pre-
ferred to reside on the old reservation, however, and nearly all of them
returned within a few years to the Klamath River area. Meanwhile,
by the act of April 8,- 1864, supra, the State of California was con-
stituted one superintendency for the adminstration of Indian affairs,
and the President was authorized to set apart four additional tracts oft;
land within the State for Indian purposes. There were already in
existence at that time the following reservations: Klamath River,
Mendocino and Smith River. Both the Mendocino and Smith River
reservations were later discontinued by the act of July 27, 1868 (15
Stat. 221, 223). During this time, the Klamath River lands were
treated as a distinct reservation administered by an Indian agent of
the United States who also oversaw the affairs and development of
the Hoopa Valley Reservation approximately 20 miles away. As an
aid to the administration of these, two separated areas, they were
brought together later under the Executive Order of October 16, 1891,
which-reads as'follows: -
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EXECUTIVE MANSION, October 16, 1891. It is hereby ordered that the limits of
the Hloopa Valley Reservation, in the State of California, a reservation duly set
apart for Indian purposes, as one of the Indian reservations authorized to be set
apart in said State by act of Congress approved April 8, 1864 (13 Stats., 39)., be,
and the same are hereby, extended so as to include a tract of country 1 mile in
width on each side of the Klamath River, and extending from the present limits
of the said Hoopa Valley Reservation to the Pacific Ocean: Provided, 'however,
That any tract or tracts included within the above-described boundaries to which
valid rights have attached under the laws of the United States are hereby ex-
cluded from the reservation as hereby extended. BENJ. IEARRISONr.

The limits of the Hoopa Valley Reservation were thus extended by
the Executive Order of October 16, 1891, to include a tract of land
containing approximately 25,635 acres, 1 mile in width on each side
of the Kilamath River, extending from the limits of the Hoopa Valley
Reservation to the Pacific Ocean. This enlarged Hoopa Reservation
took a shape similar to that of a spoon with the Hoopas located in its,
bowl and the Kiamatl River Indians strung out along its handle. The
following year, under the act of June 17, 1892, Congress discontinued
the Klamath River Reservation as such, but preserved some rights for
Indians previously located on that reservation by providing for al-;
lotments to all Indian applicants who made their selection thereon
within 1 year. All lands not selected for allotment were opened to2
settlement under the public land laws. Indians who removed from-
the former Klamath River Reservation were relocated on the connect-
ing strip and elsewhere, and the Klamath River Tribe became widely
scattered.

The Klamath River Indians, whose ancestors formerly resided on
the Klamath; River Reservation, have consistently been regarded as
an identifiable tribe by the Federal Government. See 33 L. D. 205,.
218 (1904). These Indians are also included in the general term
"Yurok" meaning downstream Indians although a Yurok Tribe, as
such, was not organized until recent years. The "Yurok Tribe" has
never been recognized as having jurisdiction over any part of the:
"Hoopa Extension" because 'its membership is not confined to reserva-
tion Indians.3
- We can find no evidence to indicate that the enlargement of the reser-

vation was intended'in any way to upset the property interests of the-
Hoopa Tribe to the original area under its jurisdiction. We read-
nothing in. the Executive Order of 1891 to show an intent to confer
upon the Kiamath River Indians an interest in the realty of the.
original Hoopa Valley Reservation.

The former Klamath River Reservation and the connecting strip
are, technically, a part of the enlargedl Hoopa Valley Reservation.

IYurok Tribe, incorporated under laws of California, October 24, 1949. The organiza-
tion is recognized for the purposes for which it was formed namely "to promote the
cultural, social, educationai and economical well being of members of the Yurok Tribe."
Letter from Assistant Commissioner to Mrs. Lowana Brantuer, November 26, 1954.



HOOPA VALLEY EEsVLTI0N :E --: 6
Febrttary 5, 1958

However, to construe the order enlarging the HEoopa Valley Reserva,-
tion as divesting the Hoopa Valley Tribe of their rights in their eomin
inunal property would be contrary to established law. The rights of
Indians to property within reservations' attach when the lands are set
aside. 34-Op. Atty. Gen. 171, 176 (1924). United States v. Santa Fe
PcCiCR. R. Co., ,314 U. S. 339 (1941;). Therights of the Hoopa In-
dians to the Hoopa Valley Reservation antedate the Executive Order
of .891.. Such vested rights in the land are not aflected, without the
tribe's consent, by a. subsequent order enlarging the area of the res-
ervation. To distribute the income from the assets of the original
part of the Hoopa Valley Reservation to all the Indians in the North-
ern District of California would' be to give to many of them the
benefit of a right to which they are not entitled. Congress, as a trustee
for-unassimilated Indians, has power to legislate for the proper control
and management of such of their property as is held by the Govern7
ment in a trust capacity, but this power is not so extensive as to enable
the Government "to give the tribal lands to others, or to appropriate
thiem to'his own purposes, without rendering, or assuming an obliga-
tion to render,, just compensation * *-*; for that would not be an
exercise of guardianship, but an act of confiscation.'." United States
v. Creek Nation, 295 U. S. 103,4110 (1935), citing Lane . Pueblo, of
Santa Rosa, 249 U. S. 110, 113 (1919)'; herokee 'Nation v. HitLh:
cock, 187 U. 5. 294, 307-308 (192). Cf.. United States v. Klamath'
and Moadoc Tribes et al., 304 U. S. 119 (1938). It would be an
unconstitutional taking diminishing the value of the Hoopa Indians,'
right of occupancy, if the; Klamath River (Yurok) Indians were
permitted to share the proceeds ofl the resources taken from the
12-mile square. The Hoopa Indians have occupied the 12-mile square
area of the reservation since 1865 and the benefits of such occupancy
Jbelong, to them. Shoshone Tribe v.. United States, 299 U. S. 476,
496 (1937). Each and every individual member of the many tribes
or bands of California Indians was privileged after 1865 to settle
upon this reservation.. None of them was required todo so; Those
who accepted became vested, with the full incidents of Indian title.
Those who did not accepts and chose to remain where they were, or
move elsewhere, canlot be properly regarded as being invested with
.enforceable rights thereoneither in themselvesorj in ,their posterity.
Cf. Sol. Op. M-36181, Ownership of Unallotted Lands on the Tulalip
Indian Reservation in the State of Washington, February 21, l9,56.

It has been, alleged= thlat, the EHoopas .withdrew, from an existing
,Hoopa-Klamath tribal organizationm without knowledge or consent
,of thel Klamiatlhs. In view of the history' df:these tribes as set out
abdve, that assertion is ot !well1founded. O th!'6contrar* the
)IlamatlRiver Tibe yas ver, perged 4with,-,nor absorbed into the

457696-58--3
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Hoopa Valley Tribe. Therefore, the action by which the Hoopa
Valley Tribe limited the- scope'of its jur'isdiction' under its 1949' con-
stitutionl does the'Kliamath River Indians no injustice.

The Hoopa Indians' have actively- attempted for more than half
a cent-ury to preserve their dntrests in'the Hoopa Valley' Reserva-
tion' and to keep the Klamath' River Indians, and any others, from
acquiring any tribal right in the' area of the original 12-mile square.
There is nothing in the records to indicate a recession from the posi-
tion they held before Klamath River lands were; annexed 'to the
'Hoopa Valley Reservation. A 'study of the various actions taken
in connection with the allotment of land on the reservations discloses
the active resistance of the Hoopa Tribe to the encroachment and
elaims of other tribes and other Indians. At a time when' a number
of outsiders were attempting to obtain allotments at Hoopa Valley,
the tribal council, anxious to preserve the -reservation for Indians
of the Hoopa Tribe, stated in a letter dated June 19, 1916, to the
Commissioner of Indian Affairs:

There are certain tibes that are regarded as having tribal rights on the
Hoopa reservation. This we cannot understand. Take the Klamath for in-
stance-they represent a different tribe, talk? a different language, and have
never associated with the Hoopas to amount to anything. As near as we can
understand the Hoopa and Klamath River reservation were allotted twenty
some odd years ago.. The Kilamath are today enjoying the rights of their allot-
ments, own their lands and homes. While the Hoopas have had their land
resurveyed and are now 'waiting to receive their allotments ' and are, still
uncertain about our land, and still they say we are linked- with the other tribes-
surely there must be a mistake somewhere * *

In reply, the Indian1ureau stated that only those persons enrolled
as Indians on the Hoopa Valley Reservation or voluntarily'adopted
by the tribal business committee could be granted "any benefits what-
ever as Indians of the Hoopa Valley Reservation. 4'- Allotment rolls
for Hoopa Valley were closed in 1923, but were subsequently reopened
when other surveys were subsequently made in 1929 and 1933.

'In May of 1932; the Superintendent wrote to the Commissioner
requesting definite instructions for the allotting of the Hoopa Valley.
At that time about 175 selections of land for allotment had been on
file at the agency for a 'period of nearly 5 years, and many Indians
were in possession of definite tracts and had improved such lads.
With respect 'to the: situation on the reservation, the Superintendent
ma-de this observation:

The Office should 'understand that the great majority o f these Indians feel
that the Kilamath and the Hoopa countries are separate and distinct and there
is no fixed desire on the part'of the Hoopasto take over any unaliotted Kiamath
Bandstand the 'great majoiity of the Klamaths have no desire. to' come in' and
take over Hoopa country. I am not, unmindful of previous statements that have

.4 Letter from' Chief 'letk, Indian Bureau, to Superintendent, Hoopa Valley School,
July 17, 1916.
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Neen made to me by the Office to the effect that it is Considered by the Offace as
cmereservation only.

e D reply to this letter announced that a representative of the Com-
missioner was on his way to the reservation and would "go, over the
situation * * * on the ground." 5

Shortly thereafter, special allotting agent Charles E. Roblin was
sent to Hoopa Valley to study the matter and report his views. The

Rblin report, dated November 19, 1932,.,recommended thatfurther
allotments be authorized on the Hoopa Valley Reservationbut that
such allotments be limited to the agricultural lands,-with the right to
sch allotments given only to those who had already occupied and
unproved these lands for beneficial use. Two months later, in a
suplemental report, Agent Roblin withdrew his recomnendation
that actual use be -a condition precedent to allotment and recommended
that claimants whose selections covered surveyed lands have their
selections confirmed, provided that the individual's enrollment on the
,oopa Valley Agency rolls was regular and that he was entitled to

allotment. Roblin further stated that among the Indians, a sentiment
of urgency prevailed. "based largely on a desire of the Hoopa Indians
toexclude the Klamath River and Lower Klamath Indians from allot-
ment on the original Hoopa Valley Reservation." It was Roblin's
opinion "that the objection to the rights of these claimants as a class,
should be disregarded." TheCommissioner agreed that Indians from
the "Connecting Strip" .and the former Klamath River Reservation
should be allotted equally with those already living on the original
Hoopa Valley Reservation, but conceded that, there was not sufficient
available land to allot all these Indians thereon. Therefore, he ap-
proved only the allotment schedules which had been previously sub-
mitted by the Hoopa Tribal Council in 1921 stating, "after the
schedules referred to above, no further' allotments at Hoopa Valley
will bemade at ,this time." All unallotted lands were then held for
tribal use tider a proposed Indian Reorganization Act.

Subsequently, on November 20, 1933, the Commissioner of Indian
Affairs approved a constitution and bylaws of the Hoopa Business
Council which provided in part: -

- Article III. The business council shall .be composed of seven enrolled members
0 the Hoopa tribe; bona. fide residents: of Humboldt Oqunty, California, and
twenty-one years of age or over.; B ! -- .- -'

The council represented only the Indians of the 12-mile square
Hoopa pHoper. The Klamath River Extension was not represented
on thisncouncil, and has not been represented there since.

,,,ts~a result. of the. enactment of the Indian, ReorganizationAct -of
June 18, 1934 (48 Stat. 984, 986), a question arose as to whether -a

r Letter to Superintendent from Assistant Commissioner, dated September 16, 1932.
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single referendum should be held on the enlarged Hoopa reservation;
or whether separate elections should be held on the two areas per-
mitting each section to determine its owl destiny. On October 20,
1934; Co'missioner John Collier communicated his decision to Mr.
Rioy NashJ Distrit Coordinator or Reorganization Act in a letter
containing the following sanction:

Superintendent: Boggess is authorized to hold two separate elections, on tjie
Hoppa Valley Reservation, one of them on Hoopa Valley proper for the Hoopa,
and another election on the territory occupied by the ilamath Indians, when
thei Secretary calls such election.

The records further show that on December 15, 1934, the Indians on
the H0opa' Valley Reservation voted t6 make the Indian Reorganiza-
tioln Act- inapplicable 'on that reservation. The Klamath River
Indians also opposed the application of the act to lands occupied by
themselves. -Thus, in- two separate' elections, which might have re-
'sulted 'in' more closely tying the extension lands with the original 12-
mile square area, both the Hoopa Indians and the Kiamath River
'Indians defeated the eorganization measure. The total of votes for
each of 'these tribes is recorded separately.-

Inasmuch as the Indian Reorganization Act provided a method of
uniting: the 'H1oopa 'and Klamath River tribes, and both tribes r-
jected such a plan, these groups remain and must be recognized' as
independent tribal groups until such time as they affirmatively and
voluntarily form a consolidated governmental body having jurisdic-
tior'n'over the'entire reservation. Such a confederation or consolida-
ti'on has not taken place.

In sumnmarv, it is our opinion that the contentions on behalf of 'the
Yurok Indians have not been substantiated, and that the Bureau of
Indian Affairs has 'properly carried out its responsibilities in the
premises. In reply to your specific questions, no Indians other than
those enrolled as' members of the Hoopa Tribe of the original 12-mile
'square Reservation and their'descendants, have rights of participation
in the communal property on' that part of the Hoopa Valley Reseiva-
tion.

The Indianlinhabitants of the Hoopa extension and the other areas
outside the jurisdiction of the Hoopa Valley' Tribe may associate as a
separate. Indian tribe, or tribes, under constitutions acceptable to 'them
and to the Bureau of Indian Affairs. But no such association can
work to vest such Indians with an interest in the Hoopa Valley proper.

EDMUND T. FRrrz
,_______;, Deputy. Solieitor.-

H eaas, Ten Years f Tribal Government Under I. R. A.," U.- S. Indian Service, 1947,
p. 1i4-;- ;;-i;ffi;,-j;g'*
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Appendix I

CONSTITUTION AND BYLAWS

OF THE

HOOPA VALLEY TRIBE
IN f ;: 

CALIFORNIA

PREAMBLE

We, the members of the Hoopa Valley Tribe in California, in order to
exercise our tribal rights and promote our common welfare do hereby
ordain and establish this Constitution and By-laws.

ARTICLE I-PURPOSE

The purpose shall be to protect and promote the interests of the Hoopa
Valley Indians, to develop cooperative relations with the agencies of
the Federal Government and to cooperate with State and local
governments.

ARTICLE IAME

This tribal organization shall be called "The Hoopa Valley Tribe.'"

ARTICLE III-TERRITORY

The jurisdiction, of the Hoopa Valley Tribe shall extend to all lands
within the confines of the Hoopa Valley Reservation boundaries as
established by Executive Order of June 23, 1876, and to such other.
lands as may hereafter be acquired by or for the Hoopa Valley Indians
of California.

ARTICLE IV-M MBERS-HIP :

Section 1. The membership of the Hoopa Valley Tribe shall consist as
follows

''(a) All persons of Hoopa Indian blood whose names appear on
the official roll of the Hoopa Valley Tribe as of October 1,
1949; provided that corrections may be made in the said roll
by the, Business Council within five years from the adoption
and approval .of this Constitution, subject to the approval of
the Secretary of the Interior or his authorized representative.
(b) All children, born to members of the Hoopa Valley Trbe,
who are at least one-quarter degree Indian blood. 

Section 2.. The Business Council shall have the power to make rules
governing the adoption of new members or the termination of
X membership in the tribe.]

ARTICLE V-GOVERNING BODY

Section .. The governing body of the Hoopa Valley Indians' of the
Hoopa Valley Reservation shall be a council known as the Hoopa
Valley Business Council.d

Section S 2. Thei business council shall consist of seven councilmen to
be elected from the districts as set forth hereafter.
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Section S. The representation from the distriets hereby designated shall
be as follows: Hostler and Matilton, Districts, one councilman;
Soctish and Chenone Districts, one councilman; Agency District,
Norton District, Campbell District, Bald Hill District, and Mesket
District, one councilman each. V

Section 4. The business council shall have the power to change the
districts and the representation from each district based upon
community organization or otherwe, as deemed advisable, such
change to be made by ordinance, but the total number of council-
men shall not be changed, as provided for in Section 2 of Article
A of this Constitution.

$eictfo 5. Me::business council so organized, shall elect from within
its own number (1)a- chairman and (2). a rica chairman:,and
from within or without its own membership (3) a secretary, and
(4) a treasurer, and may appoint o eniploy from within or without
its own membership such other officers and committees as may be

-deemed necessary.
Section 6. Nopetsbn shall .be a candidate for membership in the busi-

*es council- uniess he shall be a member of the Hoopa Valley Tribe
-of the Hoopa Valley Reservation, and shall have resided i the
district of his candidacy for a period of one year next preceding
the election and be at least 21 years of age.

Section 7. The business council of the Hoopa Valley Tribe of the Hoopa
Valley Reservation shall be the sole judge of the qualifications of
its members.

* - ARTICLE VI-NoMINATIONS AND EnacIoNs ;

Section 1. The first election of business bouncil under this constitution
shall be called, held, and supervised by the present business Council
within 30 days after the ratification and pproval of this constitu-
tion. At the first election, the candidate receiving the highest
number of votes in the Mesket, Cam-pbell, and Norton Districts
shall serve 2 years. The candidates receiving the highest number
of votes in the Bald Hill District, Agency District, the Soctish
and Cheonone Districts, the Hostler and. Matilton Districts shall
serve,1 year; and thereafter elections for the business council shaft
be held every year and shall be called at least 60 days prior to the
expiration of terms of ffiCe. The term of office of a councilman
shall be for aperiod of 2 years unless otherwise provided herein.

Secton.2. The candidate receiving the greatest number of votes in his
district shall be designated as the "councilman" to. serve as stipu-
iated in the preceding section; the candidate receiving the second
greatest number of votes in his district shall be designatedas "first
subco4ncilman" and may partieiate and: vote in council meetings
if the "councilman" is absent; and the candidate receiving the third
greatest number of votes in his district shall be designated as
" second subcouncilman,"' and may participate and vote in council
meetings from which both the "councilman" and the "first sub-

m couneilman" are absent. The terms of- office for subcouncilman
shall coincide with the terms. stipulated for the councilman.

Section S. The business council, or an election. board appointed by
ther eouncil, shall determine ,iles: and regulations governing all
elections. - - i - . ; 

Section 4. All elections shall be by' secret ballot.
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Section 5. Any qualified nember of. the. Hoopa Valley: Tribe may
announce his or, her candidacy for: the business council, within the
the district of his or. her residence by petition signed by not less
than 5 legal voters. A voter may sign only one petition. Petitions
for nomination shall be filed with' the secretary of the business
council at least id days prior to the election for which the candidate
makes his or her petition. It shall be the duty of the secretary to
post' in a public place and in at least one place in the district
affected, at least one week before the election the names of all
candidates for the business council who have met those require-
ments.

Section 6. The business council or a board appointed by the business
council shall certify to the election of the members of the business
council within 5 days after the election returns.

Sectioh 7. Each- member of the business council and' each officer or
i subordinate officer, elected or appointed hereunder, shall take an

r oath of office prior to assuming the duties thereof, by which oath he
shall pledge himself to support and defend the Constitution of the
United States and this constitution and bylaws. The following
form of oath of office shall be given:, - , do
solemnly swear (or affirm) that I willt support and defend the
Constitution of the United States against all enemies; that I will
carry out faithfully and impartially the duties of my office to the
best of my ability; that I will promote and protect the best interests
of my tribe, in accordance with this constitution and bylaws."

Sectioh 8. Any member of the Hbopa Valley Tribe of the Hoopa Valley
Reservation who is 21 years of age or over, and who has maintained
legal residence for at least six months on the Hoopa Valley Reserva-

* tion shailbe entitled to vote.
Section 9. The business council or a board appointed by the business

council shall designate the polling places and appoint all election
officials.

ARTiE VII-ACANoIES AND REMOVAL FROM OrrCE

Section 1. If a councilman or official shall die, resign, be removed or
.. recalled from office, permanently leave the reservation, or shall be

found guilty of a felony or misdemeanor by involving dishonesty in
: any Indian, State,.ior Federal Court, the business council shall de-

dlare the position vacant. .The first subcouncilman in the district
affected shall fill the unexpired term. In the absence of a first sub-
councilman -the second subeouneibuan shall- fill the unexpired term.
In the absence .:of any subcouncilman the district affected. shall
elect to fill the unexpired term. -

Section 2. The'business council may by four affirmative votes expel
any member for neglect of duty or' gross misconduct. Before any
vote for expulsion is taken on the. matter, such member or official
shall be given a written statement of the charges against him. at least
5 days before the meeting of the.business council before which he is
to appear, and an opportunity: to answer any and all charges at
such designated council meeting. 'The decision of the business
council shallbe final.

Section S. Uponreceipt of a petition signed by one-third of the eligible
.v.oters in any district calling for the recall of any member: of the
Council, representing said district it shall be.the duty, of the council
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to call an election 'on such recall petition. No member may be re-
called i any such election Unless at least 30 percent of the legal
voters of the district shall vote at such election..

ARTICLE VIII-PoWERS AND DUTIES OF BiSINESS CouNbIL
Section 1. The business council shall have the following powers:

subject to any limitations imposed by Federal Statutes or by the
Constitution of the United States.
(a) To administer all tribal property by ordinance or resolution
subject to the approval of the Commissioner of Indian Affairs or his
authorized representative;
(b) To borrow money, subject to the approval of the Commissioner
of Indian Affairs, from the Indian credit fund or from any other
Federal or State agency, and to pledge or assign future tribal in-
come as security for such loans;
(c) To collect and expend any Hoopa Valley tribal funds within
the exclusive control of the tribe and to recommend the expenditure
of any other tribal funds;
(d) To purchase in the name of the Hoopa Valley Tribe any land
,or other property the Council may deem beneficial to said. Hoopa
Valley Indians;
(e) To enforce approved regulations for the protection of tribal
property, wild life, and natural resources of the Hoopa Valley
Indians;
(f) 1. To provide assessments or license fees upon nonmembers-
doing business or obtaining special privileges within the reservation
subject to the approval of the Commissioner of Indian Affairs or
his authorized representative,

2. To promulgate and enforce assessments or license fees upon
members exeroising special privileges or profiting from the general
resources of the reservation.
(a) To. negotiate with the Federal, State, and local governments
on behalf of the tribe;
(h) To employ legal counsel, the choice of counsel and fixing of fees
to; be subject to the approval of the tribe and of the Commissioner

- of Indian Affairs; :
(I) To provent the sale, disposition, lease, or encumbrance of tribal
lands, interests in lands, or other tribal assets;
(j) To exclude from the restricted land; of the Hoopa Valley Indian
Reservation persons not legally entitled to reside therein, under
ordinances which shall be. subject to the approval of the Commis-
sioner of Indian Affairs or his authorized representative;
(A;) To promulgate and. enforce ordinances which shall be subject
to the approval of the Commissioner' of 'Indian Affairs, governing
the conduct of members of the.Hoopa .Valley Indians;
(I)' To safeguard and promote the peace, safety, morals, and- gen-
eral welfare of the Hoopa Valley-Indians by regulating'the.conduct
of trade and the use and'disposition of property upon the reserva-

' tion, provided that any ordinance directly' affecting- nonnembers
* of the. Hoopa Valley Indians shall be 'subjeet to the approval of the

Commissioner of Indian Affairs or his authorized representative;
(in) To confer with the Commissioner of Indian Affairs.and the
representatives of his Bureau upon all appropriation estimates-and

. 'budgets-for the benefit-of the tribe prior to their submission to the
Bureau of the Budgeti and Congress ; -
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(n) To establish a tribal court through the necessary ordinances
'and resolutions until State law and order jurisdiction is extended
to the Hoopa Reservation.

Section 2. Any rights and powers heretofore vested-in the Hoopa Valley
Tribe but not expressly referred to in this constitution shall not be
abridged, but may be exercised by the members of the Hoopa Valley
Tribe through the adoption of appropriate bylaw's and constitutional
amendments.

Section S. The business council of the Hoopa Valley Tribe may exercise
such further powers as may in the future be delegated by any duly
authorized official or agency of the F ederal or State' Government
or by the members of the tribe.

ARTICLE IX-AMENDMENTS

Section 1. Amendments to the constitution and bylaws may be ratified
and approved in the same manner as this constitution and bylaws.
Whenever the business council shall, by a vote of five or more mem-
bers, call for the submission of an amendment, the business council
shall call an election upon the proposed amendment. If at such
election, the amendment is adopted by a majority of the qualified
voters of the tribes voting thereon and. if at least 30 percent of those
entitled to vote shall vote in such election, such amendment'shall be
submitted to the Commissioner of Indian Affairs and, if approved
by him, shall thereupon take effect.

ARTICLE X-ELIMINATION OF APPROVAL

Section 1. The Hoopa Valley Tribe may request the elimination of the
requirement of approval of the Secretary of the Interior, the Com-
missioner of Indian Affairs, or his authorized representative, at the
expiration of five years from the date of the approval of this con-
stitution and bylaws.

BYLAWS OF THE. HOOPA VALLEY INDIANS

BUSINESS COUNCIL

ARTICLE I
SECTION 1. T CHAIREAN OF THE BUSINESS COUNCIL

The Chairman of the business council shall preside over allmeet-
ings of the Council and of the tribe. He shall perform all duties
of the Chairman and exercise any authority delegated to him by
the business council.

SECTION 2. VicE-CHAIRtAN OF THE BUSINESS COUNCIL
The Vice-Chairman of the business council shall assist the Chair-

man when called upon to do so. In the absence of the Chairman,
he shall preside, and when so presiding shall have all the rights,
privileges and duties, as well as the responsibilities of the Chairman.

EETION s3. .SECEETARY OF THE BUSINESS COUNCIL
The Secretary of the Business Council shall conduct all corre-

spondence. and keep a complete, and accurate record of. all matters
-transacted at, Council and Committee meetings. It shall. be his

duty to submit promptly to the Superintendent; of the jurisdiction
and to the Commissioner of Indian Affairs copies of all minutes of
regular and special meetings of the Business Council and the tribes.
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SECTION 4.: TREASURER OF TEE BUSINESS COUNCIL

:.The Treasurerpf the:Business ouncil shall be the custodian of
all moneys which may come into the control of the business council.
He. shall pay out money in.accordance with ordinances and resolu-
tions, of .th, business- council. He shall keep. an account of all
-receipts and disbursements, and shall report same to the bsiness

.; councl .at-each regular meeting. He shall be bonded,. in such an
amount as the business council may by resolution provide, approved
by the.Commissioner of Indian Affairs.. The books of, the.Council
Treasurer shall be subject to, audit or inspection at the direction of
,the business council or the Commissioner of Indian Affairs. The
California Indian Agency shall be responsible for the custody and
disbursement of tribal funds until the Treasurer obtains an adequate
bond.

SECTION 5. AFFOITIVE OFFICES

The duties' of all appointive committees and offlcers appointed by
-,the business council shall be clearly:defined- byi resolution of the

* -'business council at the time of their creation or appointmlent. Such
c'eommittees or officers shall eport frobm tiine -to time, as required,
to the business counciland their activities and decisions shall be

subject to review by the business council upon the petition 'of' any
person aggrieved.

TIME AND rLACE OF MEETINGS AND PROCEDURE

* . ; g- :. .- ff 7ARTICLE II

Sectzon 1. Regular meetings &f the 'busines' council shall be held on the-
first Thursday of each month in a hall designated by the business-
council.

Special meetings may be called by written notice signed by the-
Chairman, or by a petition signed by four council members, and when
so called, the business council shall have power to transact business-
as in regular meetings.

Section 2. No business shall be transacted unless a quorum is present.
A quorum shall consist of five councilmen.

Section'S. The following order of'business'is established for all meetings
1. Call to order by Chairman.
2. Roll call.::-

* .: Ascertainment -of a quorumn.
4. Reading of the minutes of ;t$ last meeting,
5. Adoption of minutes by a vte or- common consent.

, 6. Unfinished business.
7. New busness. . -

. Adjournment., ' '.......... ' -,..:; , . ,
Section 4. Report of Meetings. It shall be the duty of each member of

the business council 'to make reports concerning the proceedings
of the business council to the members of the district from which

- 'he is 'eleted. ' ' ' ' ' ' '

'Section 5. Salaries. The busines' council may preschibe, by resolution
such salaries fdr officefs,' committees, or members of'the council as it
deems advisablef'from such:funds as may be available.

\-# - fi: s i L jI . . dE~ i .- . e .,,-. i Li; J~l<"I
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. ARTIcLE. II-ATH'ICATION OF CONSTITQUTIOW ANDBLAWS .

-This constitution and bylaws shall be in full force a'nd effect whenever
W'majority of the adult 'voters of the Hoopa' Valley Indian Tribe voting

- in an election called by the Business Council; in whibhat least 30 percent
of the eligible voters vote, shall have ratified such constitution and by-
laws, and the Commissioner of-Indian Affairs shall have approved same.

TETEXAS COMPANY ;
A-27385
A-27404- ' Decided FebrUary 12, 1958
A-27405

Outer Continental Shelf Lands Act,: State Leases: Recognition of
The Secretary of the Interior has final administrative authority. to determine
' under the provisions of the Outer Continental Shelf Lands Act vhether d
'State'lease offered for validation covers submerged lands of the outer Con-

- tinental Shelf.

Outer Continental Shelf LandsAct: State Leases: Recognition of
The fact that an applicant for Validation of a State lease files a certificate

pursuant to section 6 (a) (3) (A) of the Outer Cotinental Shell Lands
Act does not limit the authority of the Secretary to make his own deter-

. mination under section 01(a) (2) of the act.

Outer Continental Shelf Lands Act: Boundaries
In; deciding applications of State lessees for validation of leases in disputed

offshore areas, the Secretary of the Interior will adhere to the position
taken by the Attorney General in current litigation of issues relating to
the location of seaward boundaries of the lessor State.

Outer Continental Shelf Lands Act: Administrative Construction'
* Applications for validation of State leases purportedly covering outer Con-

tinental Shelf Lands must be considered in the light of the clear wording of
the acts of Congress establishing an equitable basis for' approval of such
applications by the Secretary of the Interior, as well as the general import
of the submerged lands decisions of 'the United States Supreme Court.

Outer Continental Shelf Lands Act: Generally
The validation provisions of the Outer Continental Shelf Lands Act, when

read in conjunction with the Submerged Lands Act, effectuate the legislative
objective of protecting equitable interests of persons or companies holding
State-issued leases, and the intent of the parties to such leases will be
given proper weight in determining whether such leases cover outer Con-
tinental Shelf lands. 

Outer Continental Shelf Lands Act: Boundaries
';Where a State lease issued in 1936 purports to -cover lands i"to the extreme

limit e * * of the domain; territory and sovereignty" of the State, it will be
construed as intended to apply to all lands historically claimed by the 5fta
'for purposes of validation uinder' the 'uter iCntifnental Shelf Hinds Act.
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Outer Continental Shelf Lands Act: State Leases: Generally
Where a State lease is ambiguous as to extent, such lease for the purposes

of validation will not be construed as including lands in the Gulf of Mexico
beyond a line 3 marine leagues from the shoreline, inasmuch as Congress
rejected State claims beyond that line in enacting the Submerged Lands Act.

APPEAL ROM THE;BUREAU OF LAND MANAGEMENT

The Texas Company has appealed to the Secretary of the Interior
from three decisions dated May 15, August 1, and August 2, 1956,
respectively, of the Director or Acting Director of the Bureau of Land
Management, each of which rejected an application filed by Texas
pursuant to section 6 of the Outer Continental Shelf Lands Act (43
U. S. C., 1952 ed., Supp. IV, sec. 1335).

Each application covers an area of submerged lands in the Gulf of
Mexico which The Texas' Coinpany says was included within State
of Louisiana Mineral Lease No. 340, issued by the Governor of Lou-
isiana to William T. Burton on February 7, 1936, and shortly there-
after assigned to the appellant.

As originally issued, the lease covered, along with other areas not
here material, the following:'

''All of the property now or formerly constituting the beds and: other bottoms
of lagoons, lakes, gulfs, bays, coves, sounds, inlets and other water bodies,
and also all islands and other lands belonging to the State of Louisiana and not
under lease from the State on the date of application, namely; Jan. 8th, 1936
and being situated or icluded Within the following described botmdaries:

Beginning on the mean high water line at the most westerly tip, of Terrebonne
Parish, La., known as Pointe au Fer, and running along said mean high water
line as it follows the shores of Atchafalaya Bay, Four League Bay, East Bay,
Morrison's Cut-off, Bayou Sale Bay, East Cote Blanche Bay, West Cote Blanche
Bay, Jaws or Little Bay, Vermilion Bay, Weeks Bay, and of all lagoons,. lakes,
bays, cores, sounds, inlets, and other water bodies adjoining or forming arms of
said named bays, excluding, however, all rivers, creeks, streams or bayous,
tributary thereto, said mean high water line, with the exception of that part
bordering Four League Bay or arms thereof, following the sores of Terrebonne,
St. Mary, Iberia, and Vermilion Parishes, to the most eastern point on that
promentory of land forming the west side of Southwest Pass.;' thence in a general
westerly direction along the shore of the Gulf of Mexico to the dividing line be-
tweenCameron and Vermilion, Parishes; thence soutbalong said dividing line
ito the'marginal or maoritime belt of the Gulf of Mexico to the etremelimit or
boundary of the doina , territory and sovereignty of theState of Louisiana;
thence easterly along said limit or boundary to a, point due, south of place of
beginning; thence north to place of beginning, including, in particular the beds
and bottoms of Vermilion Bay, Weeks Bay, West Cote Blanche Bay, Jaws or
Little Bay, East Cote Blanche Bay,' Bayou Sale' Bay,.' Mofrisof's Chut-Ofi,. East
Bay, Atchafalaya Bay and Four League Bay, Southwest Pass and part of the
Gulf of Merico; this particularization, however,; not being or intended to, be all-
inclusive.,

: Nss AND ExcEPTi MARSH ISL.AD and the beds. and bottoms underlying the fol-
lowing three described tracts:
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Tract #V That part of Vermilion Bay lying in the N' 2 of T. 15: S- . 3 E., La.
Mer.

Tract #2/ That part of Vermilion' Bay 'lying in Iberia Parish.. .
Tract #3/ That part of Bayou Sale Bay and East tote Blanche Bay bounded

as follows:
On the east and south by the shore line of, St. Mary Parish, on the north

by the north line of Township 17 South-Range 9 East, Louisiana
Meridian, and on the west by a line running due north from Pt. Chevreuil
to the north line of said township.: :

Ai, of the above described property. lying within the Parishes of Vermilion,
Iberia, St. Mary, and Terrebonne, State. of Louisiana. :[Italics added.']

It' frther appears that on November 18, 943, The Texas Company
and the State Mineral Board entered into an agreement whereby the
lessee relinquished certain areas covered by the lease and retained 12
areas described in the agreement. Three of these areas are involved
here, one in each of the- applications.:'Application 0310 covers the
South Marsh Island Prospect, :0311 the Southwest Marsh Island
Prospect, and 0331 the Rabbit Island Dome Area. The complete
descriptions in the agreement of the three tracts are as follows: 

I-SOUTI MARSH ISLAND. PROSPECT

All of the property now or formerly constituting the beds and other bottoms
of lagoons, lakes, gulfs, bays, coves, sounds, inlets: and other water bodies, and
also all islands and other lands belonging to the State of Louisiana, and covered
by State Mineral Lease No. 340, and being situated or included within the
following described boundaries:

nEGINNING at a point in the South shore line of Marsh Island which is

6900 feet West of a North and South line drawn through U. S Coast
and Geodetic Survey Triangulation Station "LA CROIX" 1933 (Station
Latitude 29 degrees 32 minutes 17.947 seconds, and Longitude 91 de-
grees 57 minutes 23.461 seconds, North American Datum of 1927);
THENCE South into te mnarginal or maritime belt of the G'lf of Mewico
to. the' eitreme init o boundary of the donan, territory and sover-

eignty of the State of Louisiana;
THENCE Easterly along said lit or boundary to, a point which is: 32,900
feet East of a North and; South line drawn through. said Station
"LA CROIX"; THENCE North through the Gulf of Meoco to the South
shore of Marsh Island;
THENCE Westerly following on and! along the shore of Marsh Island and
the boundary of State Mineral Lease No. 340 to the place of beginning..-
(Article X, p. 21,; italics supplied.)'

: H; -5OUTRWE ST MARSH ISLAND PROSPECT-

All of the property now or formerly. constituting the beds and other bottoms
of lagoons, lakes, gulfs, bays, coves, sounds, inlets and other'water bodies, and
'also all islands and other lands' belonging to the State of Louisiana, and cop
ered by State Mineral Lease No. 340 and 'being situated or included within'the
following described boundaries:

BEGINNING at a point in the South shore line of Marsh Island, which-
is 6900 feet W"est of a North and South line drawn through U. S. Coast
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and Geodetic Survey Triangulation Station "LA CROIX" 1933 (Station

Latitude'29 degrees: 32 minutes 17.947 seconds, and Longitude' 91 de-

grees 57 minutes 23.461 seconds, North American Datum of 1927) which '

point is also the Northwest. corner of the: South Marsh Island Prospect
* hereinabove described-:X

THENCE South into the marginal or maritime belt of the GSlf of Mexico:
following on. and along the West boundary of the. South Marsh Island
Prosect hereinabove: described to the extreme limit or boundary of
the domain,. territor and sovereignty of the State of Louisiana;, :::-:
THENCE Westerly along said limit or boundary to a point which is 58,000

feet West of: a North and South line drawn through the Northeast

corner .of the' Southwest Marsh Island Prospect;

TEENCE North through the Gulf of Mewico to the South shore of Ver-

milion Parish and the North boundary of State Mineral Lease No. 340;.

THENCE Easterly following on and along the South shore of Vermilion

Parish and on the North boundary of State- Mineral Lease No. 340,

crossing Southwest Pass and continuing Southeasterly to the place of

. beginning. (Article XI, p .23; italics supplied.)

III-RABBIT ISLAND DOME AREA

All of the property now or formerly constituting the beds and other bottoms

of lagoons, lakes, gulfs, bays, coves, sounds, inlets and other water bodies, and

also all islands and other lands belonging to the State of Louisiana, and covered

by State Mineral Lease No. 340, and being situated or included within the fol-

lowing described boundaries:

BEGINNING at a point which is 21,120 feet East of a concrete monument

set on a shell reef in Atchafalaya Bay, said monument being located

South 2 degrees 05 minutes 1 seconds jEast 29,819 feet from U. S. Coast

and Geodetic Survey.Triangulation Station "ISLAND" 1933 (Station

Latitude 29 degrees 30 minutes 31.433 seconds, and Longitude 91 degrees

36 minutes 00.428 seconds, North American Datum of 1927)

THMECESouth from the point of beginning 21,120 feet;

THENCE West 42,240 feet;

THENCE North 42,240 feet;

THENCE East 42,240 feet;
THENcE South 21,120 feet to the point of beginning. (Article IV, pp

10-11; italics supplied.)

The agreement referred to and incorporated maps attached to it
as exhibits which-showed the selected areas. The Rabbit Island Dome
Area map (Exhibit "D") depicts an area, bounded on all sides, in
accordance with the metes and bounds description The South and
Southwest Marsh Island Prospects map (Exhibit "G") shows the
north line of each area and the east and west lines extending south-
ward to the end of the map, but does not show'the end of these lines
or the south boundary. On each side of the north-south line dividing
these two areas, the map contains the legend "South to the Boundary
of State Miheral Lease No. 340." According to, the scale on: which
the map isdrawn, the areas covered extend from more than leagues
to 17 miles from the shore, which is the northern boundary of the two
areas..
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The authority of the State of Louisia.na to issue so much oif lease
No.' 340' and othier leases as covered water bottoms in the Gulf of
Mexico was involved in United States v. Louisiana, 339 U. S. 699
* (1950). There 'the Court '-held that the United- States, and not
Louisiana, had paramount rights i and full dominion and 'power
over the area lying seaward of the' ordinary low watermark on the
coast of Louisiana and outside of the inland waters and enjoined
Louisiana and all persons claiming under it from trespassing on this
area in violation of the rights of the'United States. This decision and
the decree entered to carry it into effect (340 U. 5. 899 (1950))' pre-
vented lessees of ouisiana, such as The Texas Company, from
'exercising any rights under their State leases in that area.

However, by, t .he Submerged Lands Act of May 22, I953'(43 U. S.
C., 1952 ed., Supp. IV,. sec. 1301 et seq.), the United States relin-
quished and released generally to the afected States all its right,

title and interest to the lands beneath navigable waters for a distance
of 3 geographical miles' from the coast line or to the boundaiy of
a State as it existed at the time su:h State became a member of the
Union, but in no event could a boundary be interpreted as extending
from the coast line more than 3 marine leagues into, the Gilf of
lexico. But tis legislative grant was nOt necessarily deteiinia-
tive of State boundaries.

Three months later the Congress enacted the Outer Continental
Shelf Lands it' of August 7, 1953 (43'U. S. C., 1952 ed, Supp. IV,
sec. 1331 et seq.), in which' it declared it "* * to be the policy of
the United States that the subsoil and seabed of the outer 'Conti-
nental Shelf appertain'to the United. States and are subject to its
jurisdiction, control, and power of disposition * '* *" (id., se6.' 132
(a))'. The term "outer Continental Shelf"' is defined as meaning all
sumerged lands lying seaward and outside of the area 'of lands be-
neath navigable e waters as defined in the Submerged Lands" Act
(supra).

Section 6 tof the Outer Contiientpal Shelf Lands Act provides for
the-validation and maintenance under certain conditions by the lessees
of leases issued by a State insofar as they cover submerged lards of
the outer Continental Shelf. 'Subsection' (a) 'sets forth '11 require-
ments that must be met before a lease Can be validated. 'It is under
section 6 that thet appellanrt contends it is entitled to a validation of
its lease as to 'so much' of each of thei three tracts as f-ll' within the
scope of the Outer CIotinental Shelf Lands ACt. The remaining
areas covered by its'ea'se, which' apparently 'underlie ither the inland
waters of Louisi'ana or the area flected by-the SI'u Lands Ac,
are not nvolved in tis proceedifng.

However, it is by no means clear just what areas are physically
involved. 'This diffidilty' stem'sfrom the fict that nn'iof thepoints
of reference has as yet been fixed. There is at this moment pending
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before the United States Supreme Court the case of United States V.

Louisiana (No. 11 Orig., 1956 Term), a proceeding to determine
whether the Submerged Laids Act granted Louisiana' the lands and
resources vundei~navigable water's extending into the Gulf of Mexico
,to the extent of 3 marine leagues (or 9 ge g hiaphical miles). 'If this
issue, is decided ii favor of. Lollisiana, it obviously would remove a
large. area froni.this dispute. There would still, however, remain
the problem of ascertainin6g the baseline from which the 9-mile belt
lis to be nmeasured. The f arther southward this line is set, the smaller
'becomes the possible area as to which vlidation Would be lece'ssary.

Alternative locations for this line vary, from the so-called Chapman
line, which'iu the areacovered bythe March Island Prospects approx-
imates their northern boundary, to the line set by the Louisiana
Legislature in Act. No. 33 of 1954 (LSA-R.S., 1956 Supp., 49:1),
which adopts a line roughly 10-15 miles farther seaward as the coast-
line of the. State and places the State boundary 3 marine leagues south
.ofthat line. If the letter line is adopted as the boundary of Louisiana,
which seems unlikely, still more of the area in' disptite would be. re-

~noved from these applications.
Although. it is conceivable that the southward extent of the two

Marsh Island Prospects could vary with the several possible-6ombina-
tions of coastline and marginal belt, The Texas Company has given
some degree of definitiveness to the areas involved in these appeals by
claiming only that the southern boundaries of the two prospects lie 27
miles out in the Gulf from the shore of Marsh Island and the adjacent
mainland (Brief of The Texas Company on Appeal from the Bureau
o9f Land Managemuent, p. 30), which is the State boundary established
by Louisiana Act No... 55 of 1938 (LSA-R. S. 49: 1).:

T, ihe Director and Acting Director, respectively, rejected each of the
applications in its, entirety and The Texas Company has duly taken
these appeals.

There appears to be no dispute as to whether The Texas Company
.4ias complied with the procedural and technical requirements of sec-
tion 6 (a). The primary issue is whether lease No. 340, with iespect
to the three areas involved, covered any of the submerged lands
affected by the Outer Continental Shelf. Lands Act.. A' subsidiary
issue .is -who is to make this determination as to coverage.

.The decisions below have. erroeously held, that lease No. 340 did not
extend beyond the low watermark on the shoreof the. State. The
Texas Company extravagantly contends that lease No. 340, as inter-
preted by the .1943 agreement ran to the 27mile line, and that it is
for the. State -Mineral Board -to determine. its coverage. Ander the
Bureau decisions, had they been affirmed, there was obviously nothin 
to validate under section 6. . -

Both .the B.ureau decisions, and, the appellant seem to consider that

- - i - .. i-.-X .il :; ;; 0 - 0 , f : - ;-- >- it - t 
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the question as to the coverage of lease No. 340 and as to who is to,
determine the coverage is somehow bound up in paragraph (2) of sub-
section (a) of section 6. I think this is a misconception. The perti--
nent provisions of section 6 are as follows:

(a) The provisions of this section shall apply to any mineral lease covering'
submerged lands of the outer Continental Shelf issued by any State (including:
any extension, renewal,, or replacement thereof heretofore granted pursuant to-
such lease or under the laws of such State) f-

* * *S *i * * *

(2) such lease was issued prior to December 21, 1948, and would have been on
June 5, 1950, in force and effect in accordance with its terms and provisions and
the law of the State issuing it had the State had authority to issue, such lease;

(3) there is filed with the Secretary, within the period or periods specified in.
paragraph (1) of' this subsection, (A) a certificate issued by the State official or-
agency having jurisdiction over such ease stating that it would have been in.
force and effect as required by the provisions of paragraph (2) of this subsec-
tion, or (B) in the absence of such certificate, evidence in the form of affidavits.
receipts, canceled checks, or other documents that may be required- by the Secre-
tary, sufficient to prove that such lease would have been so in force and effect;

* :s * * * US* . *'

(b) Any person holding a mineral lease, which as determined by ter Secretaryv
meets the requirements of subsection (a) of this section, may continue to main-
tain such lease * < '. (43 U. S. C., 1952 ed., Snpp. IV, sec. 1335; italics added.)

Subsection (a) plainly states that section 6 shall apply to. any lease-
"covering submergedlands of the outer.Conitinental Shelf," if, among
other conditions, "such lease' would have been in force andi effect on
June 5, 1950. The phrase such lease" in paragraph (2)) can relate'
back only to the antecedent phrase "any mineral lease covering sub-
*merged lands," etc. If the antecedent phrase were interpolated in
-paragraph (2), subsection (a) would read as follows:

(a) The provisions of this section shall apply to any mineral lease covering'
submerged lands of the outer Continental Shelf issued by any State, * * * if-

:- *' - * * ' * * * : *

(2) [this] * * * lease [covering submerged lands.iof the outer- bntinental
Shelf] was issued prior to December 21, 1948, and would have been on June 5,.
1950, in force and effect in accordance with its terms and provisions and the law
of the State issuing it had the State had authority to issue * * * [this]- lease
[covering submerged lands of the outer Continental Shelf]; [Emphasis supplied.]

Thus reading paragraph (2), it is inescapable that, whatever de--
termination is to be made under that paragraph with respect to,
issuance of a lease and its existence on June 5, 1950, the determination
is not to include any determination as to whether the lease covers
any land in the outer Continental Shelf. The reason is that before,
paragraph. (2) comes into play, it must already have been determined
that the lease in question: does cover land in the outer Continental'
Shelf. This conclusion is buttressed by the word "if" at the end of'
the first paragraph of section 6. The provisions of section 6 apply.
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to a lease covering land in the outer Shelf if certain conditions are
met, including issuance before December 21, 1948, and existence on
June 5, 'i50. 'Obviously, before it! becomes necessary to determine

if" the conditions have' been met, it is first, essential to determine
whether the lease covers la'nd in the outer Shelf. Otherwise the Ipredi-
cate for :determining whether requirements (1) to (11) in paragraph
'(a) have been met would not exist.

Who then is to imake the basic or final determination whether a
lease sought to be validated embraces land in the outer Shelf a The
answer is plainly stated in subsection (b) of section 6, that the Secre-
tary of the Interior is to determine whether a lease meets the re-
,quirements of subsection. (a). There is no necessity or reason there-
fore to speculate on the question.:.

Even In the absence of subsection (b), it is well: established that
where an act'of Congress grants lands of a certain character, in the
,absenee of .a specific provision' to the contrary, the determination of
whether certain lands fall within the grant rests with. the Secretary
of the Interior. C ameron v. United States, 252- U. S. 450, 459465
(1920); West v. Standard Oil Company, 278 U. S. 200, 211 (929).

Therefore, before any determination can be made as to whether an
'applicant has complied with requirements (1) to (11) of section
6 (a), the Secretary must first decide whether the lease offered for
:validation eovers lands upon which he is authorized to act, 'i. e., lands
in the outer'Shelf.V

Although it seems plain that. determinations under section 6 'as to
'whether land in a lease is 'situated in the outer Shelf do not fall within
theiambit of paragraph (2) of subsection (a), if we assume for any
reason that they do, the position of The Texas Company that the
determinations are to be made by the State and that the State's de-
*eterminations are conclusive is untenable.

-Pursuant to the command of section 6, the appellant has, in each
ease, submitted a certificate from the proper State officials in which
the Register of the State Land Office states in part:

That there is attached hereto a true copy of Louisiana State Oil ,Gas, and
Mining Lease No. 340, that said'lease is under the jurisdiction of said.Register
for the purposes aforesaid collection of rentals and royalties] and that said
lease was issued prior to December 21, 1948, and would have been on June
5, 1950, in force and effect in accordance with its terms and provisions and
the law of the State of Louisiana had said State had authority to issue said
lease.

and in 'which the Secretary of the State Mineral Board states in part:

: * * ethat insofar as the records of said Board reflect the status of; said
lease as at June 5, 1950, said lease would have been, on said date, in force and
effect in aordance with its' terms and provisions and the lawv of the State
of Louisians bad said state had .authority to issue said, lease.
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In addition, with application 0311 the appellant filed two addi-
tional certificates by. these officials which recited the fact that lease
No.. 340 had been issued, what its original; southern boundary had
,been, and the fact that an instrument of release and selection had been
executed, dated November 18, 1943, that one of the retained areas
under the instrument was the Southwest Marsh Island Prospect in
the Gulf of Mexico up to 2 marine miles from the coast, and that
after execution of the instrument the Louisiana State Mineral Board
had never accepted any application to lease any portion of the lands
between the east and west boundaries of the Southwest Marsh Island
Prospect and within 27 miles of the coast for the reason that the area
had been considered as embraced within State Lease No. 340, as
amended by the agreement of November 18, 1943. A similar certifi-
cate was filed along with OCS 0310.

The appellant urges that these certificates establish that lease No.
340 was validly issued, that it is valid as to each of the parcels. in

.question, that the certificates satisfy the requirements of section
6 (a) (3) . (A), and that the latter having been complied with, the
Secretary's duties under section 6 (a) (2) are merely ministerial, and
he must, other objections being absent, validate the lease.

The decisions below held that the provisions of section 6 (a)
(3) (A) and 6 (a) (2) are separate and distinct and that compliance
with the former does not: deprive the Secretary of any authority to
make a determination under the latter.

As we have.just seen, subsection (b) of section 6 specifically provides
that the Secretary is to determine whether the requirements .of sub-
sectioni (a) have been met. These requirements clearly include para-
graph (2).

The appellant also argues that to give the Secretary this discretion
would involve him in problems of State law in which he has no special
competence. A similar objection might be raised to several of the
other provisions of section 6 (a). Section 6 (a) (6) and (7) require,
respectively, a finding that the lease offered for validation was not ob-
tained by fraud or by misrepresentation and that if it was issued on or
after January 23, 1947 it was issued upon the basis of competitive
bidding. Both of these requirements are matters within the com-
petence of local officials. Yet, it is clear that the question of compli-
ance with them is solely for the Secretary to determine. The appel-
lant concedes that (Texas' brief, p. 34) . Consequently, I believe that
the matter of competence to decide is not germane to the question of
authority to decide. .

Similarly, the fact that under section 6 (a) (3) (B) the Secretary is
authorized to make a determination in the absence of a certificate by
the proper State official supports the conclusion that the Secretary has



84 DEOISIONS OF THE DEPARTIMENT OF THE INTE'RIOR [65 I. D

discretion under 6 (a) (2) even though a certificate is filed. Section
6 (a) (3) (B) provides an alternative for use in case the required.
certificate is not forthcoming from the proper State official. If resort-
must be made to 6 (a) (3) (B), the Secretary must make all the de-
terminations as to the minutiae of State law and regulations, of which,
the appellant says Congress intended to relieve the Secretary. Since
presumably the certificate would be refused only in cases in'which
there was some conflict between the lessee and the State, the Secretary
-would be left with the resolution of only the more difficult cases. Thus,,
it is my conclusion that one of the determinations the Secretary must.
make is whether the lease in question is qualified under section 6 (a)
(2). In reaching this decision, the Secretary may rely upon a certifi-
cate filed pursuant to section. 6 (a) (3) (A), but he is not precluded
-from making any further investigation he considers necessary to de-
termine whether the lease is qualified under section 6 (a) (2).

It follows then that whether the determination as to whether land
in a State lease is situated in the outer Shelf comes within the pur-
view of section 6 (a) (2) or, as we have seen, properly comes under
section 6 (b), the determination is one to be; made by the Secretary of
the Interior, unbound by any conclusion of the State.

We now address ourselves to the determination as to whether the
three: areas in question or any portion of them cover submerged lands;
of the outer Continental Shelf.

Section 1 of the OuterContinental Shelf Lands Act defines the lands
to which it pertains as follows:

(a) The term "outer Continental Shelf" means all submerged lands lying
seaward and outside of the area of lands beneath navigable waters as defined
in section 2 of the Submerged Lands Act (Public Law 31, Eighty-third Congress,
first session), and of which the subsoil and seabed appertain to the United States
and are subject to its jurisdiction and control; 43 U. S. C., 1952 ed., upp. IVY,
sec. 1331 (a).

Section 2 of the Submerged Lands Act (43 U. S. C., 1952 ed., Supp-
IV, sec. 1301) in turn, so far as pertinent, reads:

When used in this Act-
(a) The term "lands beneath navigable waters" means-

* * e* e*. 

(2) all lands permanently or periodically covered by tidal waters up to but
but not above the line of mean high tide and seaward to a line three geographical
miles distant from the coast line of each such State and to the boundary line-
of each such State where in any case such boundary as it existed at the time.
such State became a member of the Union, or as heretofore approved by Congress,.
extends seaward (or into the Gulf of Mexico) beyond three geographical miles,.
and

* * ~~ ~~ ~~ ~~~~ ~~~~~* * * . * * e 

(b) The term "boundaries" includes the seaward boundaries of a State or its
boundaries in the. Gulf of Mexico or any of the Great Lakes as they existed at
the time such State became a member of the Union, or as heretofore approved-
by the Congress, or as extended or confirmed pursuant to section 4 hereof but
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in no event shall the term "boundaries" or the term "lands beneath navigable
waters" be interpreted as extending from the coast line more than three geo-
graphical miles into the Atlantic Ocean or the Pacific Ocean, or more than three
marine leagues into the Gulf of Mexico;

(c) The term "coast line" means the line of ordinary low water along that
portion of the coast which is in direct contact with the open sea and the line
marking the seaward limit of inland waters; * *

These definitions exclude from the area under consideration at
least the lands lying within 3 geographical miles of the coastline.

Whether lease No. 340 extends farther than the 3-mile line depends,
first, upon the area it covered when issued in 1936 and, secondly,
whether it was extended under the 1943 agreement which relinquished
certain areas.

The Director and the appellant agree that the southern limit of
the lease was the southern boundary of Louisiana. They disagree,
however, as to the location of that boundary, the Director erroneously
-holding that it runs along the low watermark of the Gulf and the
line dividing the inland waters from the open sea, while The Texas
Company asserts that it was at least the 3-league line. Because the
Submerged Lands Act has removed the area lying shoreward of the
3-mile line from the controversy, it is sufficient for the purposes
.of this appeal to consider whether or not the southern boundary of
the State ran seaward of that line.

This matter has been very carefully considered by. the Attorney
General of the United States in connection with the current case of
United States v. Louisiana supra. In the presentation of the case,
the Attorney General argues that Louisiana's southern boundary
never extended more than 3 miles from the low watermark and from
the limit of the inland waters along the coast. (Brief For TheiUnited
States In Support Of Motion For Judgment, hereafter referred to as
Brief * * X pp. 10-12, 32-81.)

The Secretary of the Interior is firmly bound, of course, not only
by statutory limitations imposed by Congress but also by the official
position taken by the Attorney General in currently litigating the
issue of boundary limits before the United States Supreme Court on
behalf of the entire Government of the United States and for the very
purpose of assisting the Department of the Interior in the performance
of its functions under the Outer Continental Shelf Lands Act.
Basically, that position may be stated for the purposes of this decision,
as follows:

1. If the State of Louisiana received any maritime belt by implica-
tion at the time of admission, it was the 3-mile belt recognized by the
United States as the maximum permitted by international law, but in
any event the submerged lands and resources of the Gulf were not
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attributes of State sovereignty and did not pass to the State of
Louisiana. Brief * ' * pp' It' 32. ' - i I I i a-'''''

2... The submerged lands granted to the State of Louisiana, as deined
in section 2(b) of the Submerged Lands Act, fare those lying within
the boundary as it existed when the State entered the Union, or as since
approved by Congress, not extending, however, more than; 3 marine
leagues into the Gulf of Mexico. Id., p. 27. The Attorney General
argues, of course, that there can be no justification for construing the
boundary described in Louisiana's Enabling Act as including 3 leagues
of water and submerged lands. That is the basic legal question before
the -Supreme Court for decision and it is in that precise area that
Congress made validation available, in order to serve equity, pending
final determination of Louisiana's outer boundary. Id., pp. 34-35.

Reading the two acts of Congress in context, and as an earnest
attempt on the part of Congress to effect an equitable and harmonious
disposition of leasing problems arising from the Tidelands decisions
of the Supreme Court by executing its constitutional powers in such
a way as to avoid injustices to States or persons acting pursuant to
their permission (United States v. California, 332 U. S. 19, 40- (1947)),
it seems clear that the objectives can best be attained by holding that
any validation in this instance shall be strictly limited to those lands
covered by the leases lying beyond the 3-mile limit but extending in
no instance beyond 3 marine leagues from the line of ordinary' low
water as stipulated by law. Accordingly, the position of the Uiiiited
States in the current litigation of United States v. Louisiana, No. t
Original, 1956 Term, will be adhered to by this Departmeit to the
extent that any validation of these leases in offshore waters adjacent
to Louisiana must be limited to lands lying beyond the 3-mile limit
and within the 3 marine league limit provided in the Submerged
Lands Act.

By Act No. 55 of 1938, Louisiana purported to extend its boundaries
to aline 24Ailes fromnthe 3-mile line. The:i appellant seems to
contend that the 194 3 agreemeit between it and the State Mineral
Board enlarged the acreage of its lease and this contention should be'
examined though it has little validity in view of what already' has
been said.

I-say "seems to contend" because the appelljit's position on this
point is difficult to comprehend.; Throughout 'its brief: Texas seems to
state that until 1938 the' State took the positionm that its seaward bound-
ary extended at least 3 leagues from the coast (pp. 1, 14-22, 60).
Texas sys;"at least" 3 lea.ues but nowhere does it assert flatly that
the seaward boundary did extend beyond the.3-league line and up to
2T miles. It would be nigh imipossible for Texas to take this position
in the face of Act No. 55-of 1938 which, after reciting that the sea-
ward boundary was usually 3 miles, further recited that "the gulfward
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boundary of Louisiana is already located in the Gulf of Mexico three
leagues distant from the shore." The legislature then "fixed and
declared" the boundary to be a line 27 miles out,' an act which
obviously extended the boundary eaward.

Yet, although the boundary was not extended until 1938 and was
'assertedly recognized to be at 3 leagues in 1936 when lease No. 340
was issued, The Texas Company contends that by the 1943: agreement
the lease was "interpreted" to extend out to the 2S-mile line. Texas
does not attempt to state upon what basis the interpretation was made;
it states only that it is sufficient that the State Mineral Board had
power and authority to "issue, interpret and amend leases" and that
it interpreted the lease as extending 27 miles into the Gulf (Texas'
brief, p. 26).

The 1943 amendment did not specifically enlarge the area covered
by the 1936 lease. In fact, the agreement first repeats the description
contained in lease No. 340 (pp. 2-3), and, after setting' out other
matters not material here, recites that a question having arisen
whether the lessee has complied witl its obligations under lease No..
340, the "said parties have agreed to release from the terms of said
lease certain property more particularly described below * * *'
6). This is certainly not language indicative of an intention to extend
the area previously covered by the lease.'

The agreement then lists each of the retained portions, introducing
the description of each parcel with ithe following or substantially
identical words:

That such of the property covered by State Mineral Lease No. 340 * : as is:
embraced in that area designated as [name of area] * ¶ and hereinafter
described and outlined: in red on the map hereto attached and made a part
hereof * " * is expressly retained by TEXAS * * * under State Mineral Lease'
No., 340, as by this agreement amended, and shall continue to be so held under
'the original provisions and subject to the terms and conditions of said lease and'
this agreement. That the said property so retained and the said [name of
retained parcel] * *' * are described as follows: * *

The particular description of the South Marsh Island Prospect
(Article X, pp. 20-21) read as follows:

*- ** That: the said property so rtained -and the said SOuTH MARSH ISLAND'

PRosrEcT are described as follows:
All of the property now. or formerly constituting the beds and other bottoms

Of lagoons, lakes, gulfs, bays, coves, sounds, inlets and other water bodies, and
'also all islands and other lands belonging to' the State of Louisiana, and
covered by State Mineral Lease No. 340, and being situated or included within
the following.described boundaries: '

o o * . *: .4 * 0 : * . * *; Vi * 

This language is followed by a description of the point of beginning
on the south shoreline of Marsh Island and then the description of the
west line of the prospect in these words:
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TIIENCE South into the marginal or maritime belt of the Gulf of Mexico to
the extreme limit or boundary of the domain, territory and sovereignty of the
State of Louisiana; * * -

The descriptions of. the Southwest Marsh Island Prospect and the
Rabbit Island Dome Area follow the same pattern (Article XI,
pp. 22-23; Article IV, pp. 10-11).

The resolution of the State Mineral Board referred to in the intro-
*ductory portion of the 1943 agreement and made a part of the agree-
ment states:

On motion of Mr. Shephard, seconded by Mr. Heywood, the Board unani-
mously voted to enter into an agreement with The Texas Company, *

-whereby the said parties, other than the State Mineral Board, release and
*relinquish unto the State Mineral Board and the State of. Louisiana all of
their right, title and interest in and to all of the area covered by State Lease

-340 except those portions known as [the names of the retained areas] * * *
which said portions of said lease shall continue to be held under the terms
-of the said original lease, the said retained areas being particularly described
in a written instrument presented to the Board by Mr. Chas. H. Blish, repre-
senting The Texas Company, which instrument is, by reference, made a part
of these minutes s * *

In all of the quotations above the language is that of selection of
-a part from a whole and the retention of the selected areas. There
is nothing to indicate that the 1943 agreement covered any area not
previously covered by lease No. 340. In fact, the terminology is so

'explicitly that of diminution of the leased area that it is difficult to
see how it could be interpreted as expanding the coverage of the lease.

Each particular description of a retained tract, including the three
,tracts in question, is so worded that all that is retained of the par-
Cticularly described area is the portion that was originally in State
Lease No. 340. Briefly the wording is: "All of the property * * *

"Covered by State Mineral Lease No. 340, and being situated or in-
cluded within the following described boundaries." In other words,
even if the detailed description were to include an area not in the

..original lease, the 1943 agreement would apply only to that portion
,of the described area which was in the original lease. Thus assuming
that the general descriptions of the three tracts encompass an area
larger than that covered by the boundaries of the original lease, the
:area retained by the agreement would only be so much of the larger
area as was included in the original lease. In an instrument of this
tenor, it would require specific language to add to it areas so exten-
:sive, even if the Board were authorized to lease land in this manner.

The appellant relies heavily on the map of the South and Southwest
Marsh Island Prospects as showing that those areas extended out to
-the 27-mile line. It is true that according to the scale of the map the
areas are shown as extending beyond the 3-league line. owever,
the map does not show the south boundaries of the areas at all or the
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complete north-south boundaries so it is questionable whether the
north-south lines depicted on the. map were intended to be definitive.
The map carried the express legend along the north-south lines that
they ran "South: to the Boundary of State Mineral Lease No. 340."
Moreover, the description of each area commenced with the state-
ment:. "such of the property covered by State Mineral Lease No.
340 * * * as is embraced in that area * * * hereinafter described
aid outlined, in red on the map hereto. attached and made a part
hereof, * * *. These facts seem to make it clear that the map in-
tended to show the two areas in question only as they existed prior.
to execution of the 1943 agreement.

Accordingly, it, is concluded that the 1943 agreement did not extend
the boundaries of the original lease, whether by interpretation or7
otherwise.
. The appellant also points out that the State Mineral Board has
treated the area within the east-west boundaries of the two prospedts
out to the 27-mile line as falling within The Texas Company lease.
The fact that the Board has interpreted the lease in this fashion is.
not conclusive because, as set' forth ahove the Secretary has the pri-
mary duty to determine the area covered. by a lease offered and
because thel legality of the Board's interpretation has been in liti-
gation in the State court since 1947' (Texas' brief, p. 10)..'

. There is one other factor which is pertinent to tile interpretation
of the area covered bylease No. 340 and the 1943 agreement, namely,.
the effect of the final paragraph of the description of the leased area,
in the original lease.

This reads as follows:

All of.the above described property lying within. the Parishes of Vermilion,.
Iberia, St. Mary, and Terrebonne, State of Louisiana.

The question of whether the boundaries of the Gulf parishes were
extended along with. the extension, of theboundaries ~.of the State
by Act No. 55 of 1938 was mentioned by the Supreme Court of
Louisiana in State v. Farroba, 9 So. 2d 539 (La. 1942), but the case
was disposed of without deciding the point. Apparently, the un-;
certainty of the parish boundaries was a matter of general concern
for by Act No. 32 of 1954 (L SA-R. S., 1956 Supp.,'49: 6), Louisiana
declared that the parish' boundaries extend to the outer gulfward
boundary of the State of Louisiana- and that the gulfward boundaries
of the coastal parishes extend coextensively with the gulfward bound-
aryofthe State.,

The' doubts intimated in the Farroba case and the subsequent reso-
lution of the problem by legislation militate strongly against the
facile assumption/by the appellant that the boundaries of its lease-
moved gulfward along with Louisiana's because. its lease, was tied.
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not only to the boundary of the State but those of the parishes as
welli

In summation, the applicable provisions of the Submerged Lands
-Act; and the Oluter Continental Shelf Lands Act are harmonious and
unambiguous. The specific provisions for validation of offshore
leases are consonant with' the equitable considerations which moti-
vated Congress to provide specific relief. ' In enacting these' pro-
-visions affording this relief, Congress obviously inteiided that they
'should be administratively construed to' authorize validation -of
leases in disputed areas of the Gulf of Mexico, and especially in
those areas which do not extend beyond 3 marine leagues into that
,Gulf.

'This disposition is in harmony with the decisions of the Supreme
'Court in United States v. California, 332 U. S. 19 (1947); United
States v. Louisiana, 339 U. S. 699 (1950); and United States v. Texas,
'339 U. S. 707 (1950). The basic issue for determination in those
.suits was the ownership of resources, not the location of State bound-
aries. Boundary questions were clearly left unresolved, 'especially
in the Gulf of Mexico area. See United States v. Louisiana, sUpra,

705-7m.
Insofar as the leases under consideration are concerned, the primary

,question simply is-Where is Louisiana's outer boundary in' the
(Gulf of Mexico? A 'preliminary answer is; fairly obvious. Under
:applicable law, that outer boundary either is 3 iles from the shore-
iline or it is '3 marine leagues from the shoreline. The secondary
question is-Where is the shoreline? 

The better authority is that the shoreline is a combination of the
low watermark on the shore and straight lines from outer points
eon. bays. 'This is 'consonant with the Submerged Lands Act. The
";Secretary's authority under specific provision of statutory law to
validate leases clearly comprehends leases. for those areas between
that 3-mile line and the'37-marine-league line drawn from the'shore-
line which were granted in good faith by the State of Louisiana under
the assumption that the resources were its property.. In that area it
-appears clear that The Texas Company' is entitled to validation. 

The Director and Acting Director have summarily disposed of
Ithe very issues which Congress in its legislation on the subject wisely
'left opan for judicial determination and for interim equitable adjust-
ment. Indeed, they would nullify absolutely those equitable ad-
ministrative adjustments which Congress specifically authorized. I
refuse "to make a fortress out of the dictionary" as was done in those
decisions. See Aarleian v. Cabell, 326 U. S. 404, 409 (1945). "*X* *

I Louisiana apparently has abandoned its. claim to a boundary set by the 1938 act and
mow asserts that its boundary is 3 leagues gulfward of a coastline as defined in a later
act.:: Act No. 33 of 1954, LSA-R. S, 1956 Supp., 49: 1.
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'The pQlicy as well as the letter f the law is a guide to decision.
Resort to the policy of a law may be had to ameliorate its seeming
harshness or to qualify its apparent absolutes as Holy, Trinity Church
v. United- States, 143. U. S. 457 illustrates. The process of inter-
pretation also misses its high function if a strict reading of a law
results. in the emasculation or deletion of a provision which a less
literal reading would preserve." Id., p. 409.' See also Coz v. Roth,
'3481U.S. 207,)209 (1955).

The Submerged Lands.Act and the Outer Continental Shelf Lands
Act must be read as a whole. The legislative history of both acts is
Teplete with expressions that equity should be done to those who acted
in good .faith under State-issued leases, and section 6 was designed to
accomplish that end. (S. Rept.-411, 83d. Cong., 1st sess., p. 2; H.
Rept. 1031, 83d Cong., 1st sess., p. 12.) It is fundamental that the
plain purpose of statute is not to be negated by strict construction.
SeesN.. L. R. B.. v.. Jones ce: Laughlin Steel Corp., 301 U. 5. 1, 30
t(1937) Unitedl States v. Mienasche, 348 U. S. 528, 538 (1955).

The record is clear, that Texas falls within the class intended to
-be protected by section 6. Substantial sums have been paid to the
'State of Louisiana since the 1943 agreement. In addition, large sums
have been expended in exploration and development by Texas.,. (Affi-
davits, of George .E. 1lott, J. O. Parris and J. C. Edwards filed in

-these. proceedings.) Nothing in this ricord would warrant a finding
that Texas lacks bona des..

The southernmost limits of the areas covered by lease No. 340 and
the 1943 agreement were left undefined and described merely as "the
extreme limit or boundary of the domain, territory and sovereignty
of the State of Louisiana." It seems clear that the State never con-
templated that the area covered by these instruments was less than
:3 leagues from the coastline.

The State appears' clearly to slave assumed ' '-4eague boundary
historically and'asserted sucla claim i-n Lbuisianca v. Olississippi,
202 U. S. 1 (1905). However erroneous this claim may have been,
the claim seems to have been reasonable in the light of the Enabling
-Act of 1811 (2 Stat. 64:1), the Act of Admission of 1812 (2 Stat. 701),i
and the first constitution of Louisiana (Louisiana Statutes An-
notated-Constitutions, 1955, p. 511). While unwilling to confirm
such claims in the Submerged Lands Act' ex proprio "eigore; the Con-
gress certainly did not deny their reasonableness when it permitted
their. judicial determination under the language of section 2 (b) of
that act.

;:From the above I conclude that lease No. 340 and the 1943 agree-
nent did include lands out to the 3-league line from- the coastline.

So far as lands beyond that line are concerned, as heretofore in-
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dicated, I am constrained to reach a contrary conclusion. This
becomes important because it determines the area to be administered
as included within the lease. Louisiana's claim to lands beyond the
3-league- line rested solely on Act. No. 55 of 1938 enacted by the
Louisiana Legislature. That such a claim was clearly untenable is
demonstrated by the fact that the Congress rejected all such claims.
in section 2 (b) of the Subierged Lands Act. There is even grave
doubt that Act No. 55 is constitutional, to the extent that it may have
attempted to enlarge rather than merely define the constitutional
boundaries, since the boundaries of the State were fixed in the State
constitution.

The record'here does not warrant the conclusion that the State
Mineral Board intended that the 1943 agreement should impose on
the State any legal obligations in the event the State's claim to lands
beyond the 3-league line should be held unavailing. And Texas does.
not contend that any of its exploration or developmental efFort was.
expended .beyond the 3-league line. In my opinion, then, the most
that can be said for the 1943 agreement is that the Board may have
intended to interpret-the original lease to include lands beyond the
3-league line on the condition that the 1938 claim would be judicially
sustained. That contingency has never occurred. United States v..
Louisiana, 339,U. S. 699 (1950).

Therefore, pursuaint to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509, as revised;
17 F. R. 6794), the decisions of the Director and the Acting Director
are reversed and remanded for further action in accordance with
this decision.

E-LvIER F. BENNETT,

Solicitor.

ESTATE OF WALKS WITH A WOLF,
DECEASED CROW ALLOTTEE NO. 137

IA-254 Decided February 21, 1958

Indian Lands: Descent and Distribution: Generally-Indians: Domestic
Relations

In probating the restricted estate of a deceased Indian of the Crow Tribe
of Indians of Montana, no person can be recognized as the adopted heir
of such decedent under the act of March 3, 1931 (46 Stat. 1494), unless
the adoption was approved in the manner provided by that act. The
initiation of certain action to obtain the required approval of the super-
intendent is ineffective where such approval was not given, and, therefore,
a status as an adopted heir of the decedent is not achieved.
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APPEAL ROM AN EXAMINER OF INHERITANCE
BUREAU OF INDIAN AFFAIRS

Libbie Childs, Jeanette Burns, Mary Cecelia Burns Lee, Charles
Red Wolf and Edward Red Wolf, claimilng to be the lawful heirs
of Walks With A Wolf, deceased Crow allottee No. 137, have, ap-
pealed to the Secretary of the Interior from an order by an Examiner
of Inheritance, dated October 28, 1955, denying the petition for a
rehearing which they filed in the matter of the probate of the dece-
-dent's estate. Under the Examiner's original, order in this case,
dated January 25, 1955, Elizabeth Fitzpatrick (Tobacco) was found
entitled to all of the decedent's estate as his adopted daughter. .

It is the appellants' contention, submitted in their behalf by coun-
sel, that Elizabeth Fitzpatrick cannot be recognized as the heir of the
decedent on the basis of an adoption because such, a relationship had
not been approved in accordance with the requirements 'of the act of
March 3, 1931.1 As its context shows, the 1931 act- is a: special act,
confined in its applicability to the Crow Indians of Montana. The
'purpose of this legislation i(S. 6098) is 'clearly reflected by the report
-on its 'companion bill (H. R. 16862), i. e., to create; an orderly 'pro-
cedure in connection with the inheritance rights of children adopted
.by members of the Crow Tribe of Indians." 2,

The record discloses that the decedent died intestate on September
'12, 1953. The Examiner stated in her original decision thatr:there
was on file at the, Crow Agency Office, a sworn statement of the dece-
dent, executed by him on May 5', 1937, and designated as a '"Confirma-
tion of Adoption to comply with the act of March 3,. 1931 (46 Stat.
1494." By this document the decedent expressed- the' desire to
confirm and to make a record under the 1931 act of an adoption,
apparently by Indian custom, of Elizabeth Fitzpatrick ywhen the latter
was about one year of age in the year 1911. Moreover, his statement
in that respect is followed on the same documett 'by a statement
executed and likewise sworn to by Elizabeth Fitzpatrick on May 20,
1937, when she gave her age as 27. While this document has a blank

' 46 Stat. 1494. "That hereafter no person shall be recognized as an adopted heir of a
deceased Indian of' the Crow Tribe of Indians of Montana: unless said adoption shall have
been by a judgment or decree of a. State court, or by a written adoption approved by the
'superintendent of the Crow Indian Agency and duly recorded in a book kept by him for
'such purpose: Provided, That adoption by Indian custom made prior. to the date of
approval hereof involving probate proceedings now in. process of consummation, shall not
be affected by this Act."

2 . Rept. 2604, 71st Cong., 3d sess.
The action of the parties in this respect apparently was initiated because of instruc-

'tions issued by the Bureau of Indian Affairs, approved by the First Assistant Secretary of
the Interior on December 21, 1936, prescribing procedures to be followed incident to the
confirmation of adoptions under the act of March 3, 1931. These instructions are referred
to as Exhibit B, in the Examiner's decision of October 28, 955, denying appellants'
petition for a rehearing.
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space provided for the required approval of the superintendent, no.
such approval appears to have been given, neither is there any
definite explanation as to what happened to the document after its.
execution by the- decedent and Elizabeth Fitzpatrick. Adepobition:
was taken from Mr. Robert Yellowtail, the-former Superintendent
of the Crow Agency, who was acting in that' capacity; during the
month-of May, 1937. He could not recall ever having seen the docu-
ment in question until or about the fall of 1953. While itis I' not,
clear by' this indefinite reference whether the former Superintendent,
first saw the document before or after the decedenus death on Sep-
tember 12; 1953, hed was sure, in answer to the question whether "dur-
ing the month of May, 1937, or during any of the next several months;
while you were Superintendent of Crow Indian Agency, * * *," that
the document was not presented to him for approval. .,The former
Superintendent stated further that he knew of no reason why the
document was not presented to him for approval, and that he would
have approved the document had it been presented to him. Accord-
ingly, and on the apparent-theory that the superintendent's failure
to. act was a-neglect of duty imposed uponhim bt law, the Examiner
regarded the relationship between the decedent and Elizabeth Fitz,
patrick as a valid adoption under the provisions of the 1931 act.

We cannot agree with the Examiner's conclusions regarding the
effect to be given to the document. Such. provisions of the 1931 act
as can be regarded as mandatory extend to that portion of the act
which, after permitting the recognition of an "adopted heir" of a
deceased Crow Indian, require specifically that the adoption "shall
have been by a judgment or decree of a State court, or by a written
adoption approved by the Superintendent of the Crow Indian Agency
and duly recorded in a book kept by him for that purpose." [Italics
supplied.] Absent compliance with these provisions, and with the
exception of Indian custom adoptions made prior to the date of'
approval of the 1931 act involving probate proceedings then in the
process of consummation, no person -could be recognized as an
adopted heir of a deceased Crow Indian. The stated requirements
were not met in the present case. In fact, under the instructions ap-
proved December 21, 1936, it was essential also that all of the parties
appear before the superintendent, and preferably at the same time.
There is nothing to indicate that this was done. It is apparent that
for the proper performance of the role in which Congress cast him,
the superintendent necessarily was required to exercise a high de-
gree of discretion, based upon a complete analysis of the circum-
stances in each case, to determine whether a relationship between
any parties had actually resulted in an adoption and thereby giving
rise to valuable inheritance rights. Having determined in any given
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case that recognition could be accorded under the 1931 act to an
adoption, specific action by the superintendent, including approval,
was then required. However, no such requirement. is imposed where
reconition is withheld, and the superintendent is not compelled in
such a circumstance to act affirmatively. Consequently, it follows
that there.is no violation of any .duty on'his part where the super-
intendent either has refused or failed to approve an adoption, but in
such a situation; as here, his non-action necessarily will have to be
given the same effect as an affirmative disapproval.

But it is stated that approval would have been given to the docu-
ment of adoption had it been presented to the superintendent. .This.
is a mere conjecture, particularly since approval of the document with-
out the presence of the parties before the superintendent would have.
been: directly contrary to the instructions issued on the subject.
Nevertheless, it is extremely doubtful that the former superintend-
ent's statement has any probative force,.given as it was after the'
decedent's death, and when the rights to the estate; had become fixed.
In this particular connection, and likewise involving a closely par-
allel situation to the present circumstances' see Davi sv. Williford,.
271 U. S. 484 (1926). In this case the Court had before it a will of
a deceased full-blood Chickasaw: Indian, whereby that decedent had
attempted to devise his restricted real' estate to his. sister in deroga--
tion of the inheritance rights of his wife- and children. The validity
of the will was governed by the following provision in section 23.
of the act of April' 26, 1906 (34 Stat. 137, 145), :dealing with the.
Five Civilized Tribes:

* m0 * That no will of a full-blood Indian devising real estate shall be valid,if
such last will and testament disinherits the parent, wife, spouse, or children of-
such- full-blood Indian, unless acknowledged before and approved by a judge-
of the United States court for the Indian Territory, or a United States.
commissioner.

The Chickasaw decedent's will in the Davis case bore only the en-
dorsement of the United States Commissioner that it had been ap-
proved by him, and the will's invalidity was claimed on the theory
that the instrument had not been acknowledged by the United States
Commissioner, as required by the 1906 act. The United States. Com-
missioner testified at the proceedings on the will that at the time he
approved such instrument the testator had appeared before him and
acknowledged its execution, but. that, by inadvertence, the certifi-.
cate of acknowledgment had been omitted. The Supreme Court held'
that Congress, by granting to a full-blood Indian the power to: dis-
pose of his restricted land by will, intended that a will disinheriting
those to whom his land would otherwise descend shall be valid only
when the facts of acknowledgment and approval should both be'
certified by the officer and appear upon the will when probated and
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placed of record. Since the statutory requirements had not been met,
the will was determined' to be invalid. Regarding the offered'proof
'of acknowledgment by the officer who had failed to affix a certificate
of acknowledgment to the will, the Court said (p. 487-488):

* *; the officer was not to approve the will unless the testator appeared
'before him in person and acknowledged its due execution, and, upon the
~examination of the testator, the will appeared to be of such a character and
based upon such consideration as to warrant its approval. Plainly, it was not
intended that such acknowledgment and 'approval should be a perfunctory
matter. And as the, will when probated and recorded would be a muniment of
title to the land, necessarily a certificate both of the acknowledgment and the
approval should appear upon it. We cannot think that Congress intended that
in a matter of this solemnity and importance, involving the recorded title to
land, the effect of a will, which when probated and recorded bore no certificate
of the acknowledgment or approval essential to its validity, should thereafter
rest in parol, subject to all the- uncertainty that would follow if its validity
could be established-when the lips of the testator were closed-by parol evi-
dence as to the fact of acknowledgment or approval. This would destroy the
certainty which is essential in muniments of title appearing upon'the public
xrecords If this were possible, the subsequent establishment of the validity of
-the will would largely depend upon the lapse of time before it: was brought
into litigation, and the.availability, at that time, of evidence to establish or to
*-contradict a claim that it had in fact been acknowledged or approved * * S

For the above reasons the unapproved confirmation. of adoption,
executed by Walks With A Wolf and Elizabeth_ Fitzpatrick, is r-
'garded as ineffective to. make the latter an adopted heir; of the dece-
dent.;! There being no approval, as required by the -193 1: act, there
is; no adoption'.for' 'purpose, of inheritance. Moreover, a contrary
construction would supply in effect an adoption status which does. not
exist, and the avowed purpose of the 1931 act tocreate an orderly
procedure, in connection with the inheritance rights of persons adopted
by; members of the ,Crow Tribe. of Indians would, not be achieved,
-but uncertainty and cotifusion' would result. Therefore,-pursua'nt'to
the authority delegated to the Solicitor by the Secretary of the Interior

-(sec. 25, Order'No. 2609, as 'revised; 17 F. R. 6793), the decisions
of: the: Examiner are reversed. The present- proceeding' is remanded
to the Examiner for a further decision, consistent with the views
expressed herein, determining the heirs of the' decedent and giving
notice of the decision to the interested' parties pursuant to the depart- q
mental probate'regulations.

EDMIXND T. FITZ,
Deputy Solicitor.

U. S. GOVERNMENT'PRINTING OFFICE: 19BB
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MEMBERSHIP-CONFEDERATED SALISH AND KOOTENAI TRIBES
:OF THE FLATHEAD RESERVATION

Indian Tribes: ConstitutionsIndianTribes: Membership,
Failure of the Secretary of the Interior to disapprove a Tribal Council:

ordinance which is inconsistent with the tribal constitution does not validate
the ordinance.

XM36476 MARCH 3 1958.

To TH1E CO1lIMIsSIoNER OF INDIAN AFFAIRS.

A question has been raised whether this Department wll recognize
'as effective, at least as far as the Department' is concerned, ordinances
passed by the Tribal Council of the Salish and Kootenai Tribes of the
Flathead Reservation in Montana, by which the Council authorizes
itself (1) to remove from enrollment members who were previously
enrolled in literal compliance with the membership criteria set forth
in the tribal constitution and () to change the provision of that
constitution which extends future membership. to all children- or to,
any member of the Tribes "who is a resident of the reservation at the
time of the birth of said children * * *," without complying with the
constitutional. procedure' for such action. PiThe Commissioner of
Indian Affairs advised to point out to the Tribal Council that
serious doubts as: to the legality of the resolution involved prevent
him, as representative of the United States in its capacity as guardian '
of* tribal assets, from recognizing the disenrollment of present mem-
bers and the failure to enroll new members, insofar as such actions
are predicated on the authority of the tribal resolutions inconsistent
with the tribal constitution.

The proposals ("resolutions" or "ordinances") made by the.Tribal
Council on November 24, 1953, purporting to: give the Council au-
thority "to approve or reject the enrollment of any persons who were
enrolled by the enrollment committee of April 3, 1944, or of any
subsequently appointed enrollment committee" were void ab -nitio,
for it is clear :that the Constitution and Bylaws of the Confederated
Salish and Kootenai Tribes of the Flathead Reservation do not.
authorize the Council of such tribes to propose ordinances which will

* change the eligibility requirements set forth in Section 1 (a) and (b)
of Article II of the Constitution with respect to existing membership,.
Their constitution gives the 'Council power only to propose. ordi-
nances, subject to review by. the Secretary of the Interior, governing'

' future membership. No authority in the constitution empowers the
-Council retroactively to take membership away from persons properly

461174-58 1 ::-1
651.D.,No.3
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* recognized and included as members under constitutional criteria
then in effect.

As to future membership, the constitutional power to propose
ordinances does not imply: a power to :enact ordinances. u;The Con-'
stitution of the Flathead Reservation Indians, enacted October 4,
1935, appears tobe the first adopted pursuant to the Indian Reorgan-
ization Act. Later constitutions differ considerably. One important
difference is in the power granted to the Council on the subject of
future membership. Section 2 of Article II, of the Constitution of
the Confederated Salish and Kootenai Tribes of the Flathead Reser-
vation, provides that:

The Council shall have the power to propose ordinances, subject
to review .by the :Secretary ofthe Interior, governing future.member-
ship and the adoption of members by the Confederated Tribes. Italics
a added.]

In the article entitled "Powers and Duties of the Tribal Council," the
Council is given power only "to enact resolutiois or ordinances not

= inconsistent with Article II of this Constitution governing adoption
and: abandonment 'of membership." Article VI, Sec.1 (k). The
intent appears to be that the Council can propose ordinances govern-
ing both future membership and adoption, but can enact oly
ordinances concerning adoption and abandomnent of membership.

-Ordinances which it proposes but which it is not authorized to enact
must be presented to the Tribe for enactment. Article IX of the
-Constitution provides for submission of a "proposed ordinance or
resolution of the Council * * * to a popular referendum, and the
vote of a majority of the qualified voters voting in such referendum
shall be conclusive and binding on the Tribal Council, provided that
at least thirty percent (30o) of the eligible voters .shall vote in
such election."

It may be suggested that the word "propose" means "promulgate"
,or "enact" or "adopt." It will be noted that these latter words are
used elsewhere in the same section of the constitution when consider-
ing such power. (See Article VI, Sec. 1 (), (1) (n) (u).)' Further-
more, Indian Reorganization- Act Tribal Constitutions which
empower the Council to enact ordinances governing future
tribal membership generally employ those terms of finality. (See,
for example, Blackfeet, Lake Superior Chippewa and Colorado River
Tribes-"promulgate"; Kescalero Apache and Catawba Tribes-
"pass.")

* The power to determine the basis of membership in a tribe, involv-
ing as it now does substantial property interests, is of great
inportance to each member individually as well as to the tribe col-
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lectively, whether it concerns expansion or diminution of member-,
ship. If: the Tribal; membership has delegated this power, such
delegation should. be clear, and this' is especially so where the delega-
tion involves a change in customary tribal law.: The provisions of
the Flathead Constitution, as well as tribal custom, indicate that -the
power to change tribal law concerning future membership, except as.
to adoption and abandonment of membership, was not delegated to the
then newly created Tribal Council of delegates, -but is to be exercised
through a popular referendum, as provided by Article IX of the
Tribal Constitution. If the Flathead Indians wish to amend their,
constitution to give this power to the Tribal Council established iby:
their :1935 constitution, Article X thtreof provides for sucI action,
This Tribe has previously amended its constitution to enlarge:':the
power delegated to the Tribal Council (see Amendment I to the
Constitution, adopted Dec. 10, 1948) so no procedural difficulties
should be experienced.

Reviewing the facts, the Tribal Council's proposal is that in the
future children of members of less'than a certain amnount of "Koote-
nai and Salish" blood be disqualified from: membership although
they possess the amount of "Indiaii" blood required for membership
by the constitution.' A specific illustration involves enrollment 'of
Germaine and Betty Low White, approximately 61/2 years and 4 years
old, respectively, who are %2 Flathead, 32 Chippewa, and the balance :
non-Indian blood. Their sister, Janet Marcelline; 13, is enrolled.

The constitution of these ConfederatedTribes, adopted pursuant to
section 16 of the Indian Reorganization Act of June 18, 1934 (48 Stat.
984), does not limit membership to persons of' "Kootenai or Salish'
blood. It provides that membership shall include. "all children born -

to any member of the Confederated Sa-lish and Kootenai Tribes of the
Flathead Reservation, whois a resident of the reservation at the time
of the birth of said children * * * (Sec. 1 (b), Art. Ir.) In ;a
letter dated February '10, 1955, to the Flathead Tribal Council, you
concluded:

The basic membership provisions under which the tribe is now
operating were enacted approximately 20 years ago. The situation has
changed materially since that time. Whether the tribe wishes to. amend -.

section 1(b) (of Article II) * * * must be determined by its members.

This recommendation is sound. :
Certain other tribes organizing subsequently under the Indian

Reorganization Act, which desired to limit enrollment to children
born of the "blood" of a particular tribe, specifically did so in their :

- constitution. (See for examples, Blackfeet; Ute, Fort Mohave, and
Absentee-Shawnee Tribal Constitutions, Article II. The Hualapai
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Tribe originally adopted the ame broad constitutional provision as
that quoted above, but their constitution was amended as of October
22, 1955, as provided by section 16 of the Indian Reorganization Act,
and now limits membership to "any child of: one-fourth degree or

more of Hualapai Indian blood."
Under the specific provisions of the tribal constitution, theefore,

* the three White children would be entitled to enrollment. Failure to
enroll the, younger cjlildren resulted from an interpretation of tribal
ordinances which purport to amend and limit the constitutional pro-

*::: : f visions referred to. Ordinance No. 4-A, October 4, '946, of the tribal
council, required ¾16 degree of Indian blood" as a limitation, but
removed, by implication, the westriction concerning residence of the*
: parents. Ordinance10-A,April3, 1951,rescindedtheprevious ordi-f
nance and further limited children.as members by prohibiting
; hmembership to'those who'have"less than one-quarter degree Indian
blood." Ordinance 18-A, adopted November 24, 1953, sought still
further to limit the constitutional provision by requiring that "here-
-after, no person-- shall be enrolled as a member of the. Confederated

* Salish and Kootenai Tribes who is less than 1/4 degree of Salish-or
Kootenai Indian blood." The two younger White children evidently-
were born after the adoption of the 1951 Ordinance, 10-A, but only
the youngest was born after the 1953 tribal action, Resolution 18-A.

- 0 -; :Their- parents resided on the reservation at the time of the birth of
each-child. Since Ordinances 4-A, 10-A, and 18-A were designed to
alter the constitutional provisions concerning tribal membership, a'd
since these matters, should be determined by; a tribal referendum or
constitutional amendment, the Commissioner should, as already sug-
gested, advise the tribal authorities to consider resolving the problems
presented in a, manner consistent with their tribal constitution because
he is obligated to distribute tribal funds, held in trust, pursuant to
such constitution. 

It has been emphasized that the Secretary of the Interior did not
-disapprove the purported membership ordinances at the time of their
submission to his office for approval. 'Even if a tribal council resolud
tion, were specifically approved, in whole or in part, it might,
nevertheless, be invalid in whole or in part.

The Commissioner must refuse to recognize a tribal ordinance which
he has reasonable ground to believe invalid, and can recommend
action to validate such ordinance. This duty arises from the require,
ments of section 16 of the: Indian Reorganization Act of June, 18,
1934, supra, that amendments to such- a tribal constitution as -here

- involved be effected only at elections called by the Secretary for that -

purpose and that their text be approved by him. Further, the pro-.
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visions of the tribal constitution itself put a responsibility on the
Secretary to review ordinances governing future membership (see
xArticle II,sec.,andArticle VI, sec. 2).

This responsibility of the Secretary is not a gtatuitous interfer-
ence in the internal affairs of the tribe, nor is it an adjudication of
a controversy. It involves a fundamental matter arising from.the
relationship of the tribe with the- United States concerning the priv-
ilege of membership in the tribe. The tribe determines its member-
ship, but it is- a responsibility of the Secretary to make-sure that
those Who-purport to act for the tribe in determining membership-
have authority to do so; that they have acted in conformance with
their tribal laws and constitution; and that those whom they assert
to be tribal members are, in fact, the Indians with. whom the United

* States must deal as- members. With regard to this question of the
finality of a tribal determination as to its membership the Secretary
of the Department of the Interior has expressed his view:

The power of an Indian tribe to determine its membership is subject to.-the
qualification, however, that in the distribution of tribal funds and other prop-
erty under the supervision and control of the Federal Government, the action
Xof the tribe is subject to the supervisory authority of the Secretary of the
Interior. [Citing United States en rel. West v. Hichcock, 205 U. S. 0 (1907)
Mitchez v. United States, 22 F. 2d 771; United States v. Provoe, 38 F. 2d 799;

reversed on other grounds, 283 U. S. 753 (1931). See also Wilbur v. United
States, 281 U S. 206.] The original power to -determine membership, includ-
ing the regulation of membership by adoption, nevertheless, remains with the:
tribe;* * **[55 I. D. 14, 39, 40 (1934).]

EDMUND: T. FRITZ,
Deputy Solicitor.

; ;- CONSENT OF INDIANS FOR SALE OF ALLOTTED TIMBER

Indian Lands: Timber-Secretary of the Interior
Although no clear authority has been- delegated to the Secretary of the

Interior to dispose of timber upon allotted Indian land without the con-
sent, express or implied, of all co-owners, he has authority, and also a
responsibility to approve and facilitate the sale or other salvage of timber
thereon without obtaining unanimous consent, in order to prevent loss from
fire, decay, insect infestation or disease.

M-36477 * MARCH 5, 1958.

TO THE. COMMISSIONER OF INDIAN AFFAIRS. :

In your memorandum, of May 20, 1957, you again raise the difficult
problem of the necessity of unanimous consent of co-owners to the
sale of timber upon allotted Indian land. You question whether the
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owner of a small fractional interest in allotted land can validly pre-
vent a sale of timber thereon which appears obviously favorable to all
owners. You also ask whether consent can be given to such a sale
if it involves timber so damaged by fire, insects or disease that delay ih
obtaining consent of all owners may render the timber valueless..

The first question is one of statutory. interpretation. Restrictions
upon alienation of allotted Indian lands at first precluded the sale
of timber therefrom, where the chief value of the land was in its
timber. Starr v. Campbel4, 208 U. S. 527 (1908). In 1889, Congress, as
a result of a misinterpretation of a Supreme Court decision (see here-
after), empowered the President to authorize, subject to regulations
Indians residing on reservations or allotments to dispose of dead
timber. (Act of February 16, 1889, 25 Stat. 673.) In 1910, the
Secretary requested more general authority of Congress. He stated:

There is no general law under which authority for the sale of timber on Indian
lands, whether allotted or unallotted, can be granted, except the act of February
16, 1889 (25 Stat. L., 73),:under which the.President may authorize the sale
of dead timber, standing or fallen, on Indian reservations or allotments. The
prdvisions of the act of April 21, 1904 (33 Stat. l., 189), empowers the Secretary

- 7VR of the Interior to authorize the sale of timber on allotments within the State of
* 0 Minnesota, and the President has authority tnder the Chippewa treaty of

September 30, 1854 :(10 Stat. L., 1109), to permit Indians who receive lands
under the treaty to cut timber from their allotments.

It is believed by this department that there should be a general law applicable
to all Indian lands, because in many instances the timber is the only valuable
part of the allotment or is the only source from which funds can be obtained for
the support of the Indian or the improvement of his allotment.

It is also important that there be authority to cut the mature timber from-
unallotted Indian lands, because much of it goes to waste under existing condi-
tions. If the timber could be cut, it would furnish employment to Indians who
now are unable to find work; it would furnish funds for tribal uses which could
take the place of funds that must now be appropriated from the Treasury for
their support. The department is doing everything it can to induce the Indians
who have been living in accordance with their primitive habits to take up
gainful pursuits. In many cases this problem could be solved by furnishing em-
ployment in cutting the timber, which is the most available industry to which
,their hands could be turned. * The economic waste incident to withholding
authority for cutting that which is deteriorating and which, if removed, would:
make way for new growth, should be given due consideration.

It is believed that legislation on this subject is very greatly needed. [Report
No; 1135, H. R. 24922.]

The resulting act of June 25, 1910 (sec. , 36 Stat. 857; 25 U. S. C. sec. 406),
provides that:'

The timber on any Indian allotment held under a trust or other patent con-
taining restrictions on alienations may' be sold by the allottee, with-the consent
of the Secretary of the Interior, and the proceeds thereof shall be paid to the
allottee or disposed of for his benefit under regulations to be prescribed by the
Secretary of the Interior.
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Congress also provided for the sale of timber on unallotted lands
7(sec7)- .0 0 i 0 :- : ;: 0 : 0

In United States v. Eastman, 31 F. Supp. 754 (1940), 118 F. 2d
421, cert. denied, 314 U. S. 635, the circuit court said that these pro-'
visions show an intent of Congress to formulate a definite policy
concerning the sale of timber on Indian lands, and it was proper
for the Secretary of the Interior to. develop a policy beneficial to
future Indians. The circuit court upheld various provisions protect-:.
ing growth of young: trees, mitigating; fire hazards, and otherwise,
regulating the sale of the timber. Nevertheless, it is very Idoubtful
whether the Secretary has 'authority to consent to such a sale of
timber without the approval, express or implied, of all the Indian
owners of-the particular timber to be sold, even though his discretion
in the disposition of timber is broad. There are numerous acts of
Congress delegating broad powers of discretion to the Secretary with
respect to selling, leasing, or granting easements or other interests in
Indian lands or disposing of the products thereof, or approving such
actions by Indian restricted owners, but unless the statute specifically
empowers the Secretary to act without the consent or approval, ex-
press or implied, of all co-owners, as in the partition statutes to which
you refer '(acts' f June 25, 1910 (36 Stat. 855), and May 18, 1916
(39 Stat. 127), as amended; 25 U. S. C. secs. 372 and 378), he has
been reluctant to face possible litigation from a hostile minority
ownership, even if the transaction appears in the best interests of all
co-owners.-

The disposition of timber to prevent loss raises another question.
This involves a possible obligation of the Secretary of the Interior
as well as of the co-owners to prevent a dissipation of a part of the
esate, and thus, in effect, to preserve it. It also involves the right of
a co-tenant to cut and sell timber. The Supreme Court has dis-
tinguished the cutting and sale of timber. as a byproduct from the
cutting of merchantable timber on timberland, i. e., capital- depletion.
It has recognized the rights of allotted Indians having land primarily
agricultural to sell timber cut from such lands. United States v.
Paine Lumber Co., 206 U. S. 467 (1907); cf. Starr v. CampbeZZ, supra.

The same view had been developed by the Attorney General. In
1889, he reasoned that it was the duty of the United States, as trustee
for the Indians, "to-preserve and protectthe trust." For the Indian'
to sell growing timber or timber cut for'commercial purposes nor-
mally would be unlawful waste and to allow it would be "inconsistent
with the obligation of the trustee," the Attorney General agreed,
citing United States v. Cook, 19 Wall. (86 U. S.) 591 (1873), but
since the land -in question was allotted under the allotment acts to
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"be used for agricultural and grazing purposes," whatever was cut
"for the promotion of these purposes" by the Indian allottee "the.

trustee should permit." (19. Op. Atty. Gen. 232.) This opinion
was followed by that of May 21, 1890, in which the Attorney General
said that the sale and removal of dead timber, standing or fallen,

by an allottee was not wasting the estate, either at common law or
by the law of Wisconsin where the property was situated, but was
more in the nature of benefiting it. He cited as. analogous, "the.
'liberal American doctrine of waste" which permits the tenant to cut
timber to open land for cultivation. (19 Op. Atty. Gen. 559.)

The law of waste developed in England as a protection to the 
inheritance from acts of tenants of all kinds. Waste is material
injury by the tenant to the property as a whole, such.-as cutting
valuable timber (Tiffany, Real Property, secs. 630-34, 651). In this
country the rule has been modified, as a result of the demand to clear

land, sothat cutting timber is regarded as waste only if it decreases
the value of the land (see Tiffany, spra, sec. 634, and cases'cited).
'Still another test is what one would do if he were sole owner of the
fee (see Tiffany, aupra, sec. 634, cases cited, Note 41). In any event,
the cutting and sale of dead timber has never been regarded as waste
(Tiffany, supra, sec. 634; Derham v. Hovey, 161 N. W. 883 (Mich.
1917) and other cases cited; 21 A. L. R. 999). A co-owner is anal-
ogous to a tenant or co-tenant, since others than he have an interest
in the- inheritance which is protected by the law of waste.

The obligations of co-owners to, sustain' and protect the common
interest is well established. lazier v. Tilton, 81 S. W.- 2d 145
(1934); Hendrickson v. California Talc Co. 130 P. 2d 806 (1942);
H Hoverson v. Hoverson, 12 N. W. 2d 501 (1943); 86 C. J.' S. 376.
Although the cutting of merchantable timber by a tenant in common
without- the consent of the other co-owners may ordinarily be re-
garded as waste, for which he is liable, the law against waste aiong

$X; *; co-owners does not apply where the action is for mutual benefit, as in
the cutting of timber to prevent spoilage. See 86 C. J. S., 382, 418,
419; Johnson v. Johnson, 11 S. C. Eq. 277.:

Your view appears sound that the United States has a guardian-
ship responsibility in a case where loss would result if certain damaged

timber were not salvaged until all co-owners had been notified and
* f~ 0 given their consent. Refusal by the Superintendent, in such a case, to

permitthe salvage by an Indian co-owner of such decaying timber
would not be consistent with his duties. It would be no justification
that one or more co-owners had not given their consent because, as
already indicated, an owner cannot object to the salvage of dead
timber by a co-owner.
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It has been suggested that since congressional authority was sought *.

to permit sales by Indians of dead timber on tribal-land, similar'
express. authority should be obtained in the case of prevention of. loss
from fire, insects or disease. These situations differ. The former
was a result of an improper interpretation of United States v. Cook,

V- 19 Wall. (86 U. S.) 591 (1873), the Attorney General ruling in 1888
that Indians occupying reservations, title to which is in the United
States, "have no right to cut and sell for their use; and benefit the

* dead and down timber * * *which will go to waste if not used."
(19 Op. Atty. Gen. 194.) The Cook case permitted the United States
to recover timber cut on Indian tribal-lands, title to which was in the
United States. The Attorney General concluded that since the court
had stated that theIndians have "the mere right to use and enjoy the
land as occupants," therefore, "the Indians have no interest in this
timber," citiig British cases to the effect that dead and fallen timber
belongs to the remainderman and not to the tenant.

The Board of Indian Commissioners at once protested that such a -
construction, particularly when applied to dead and down timber,
"would prove not only a loss to the Indians, but an absolute- damage
to the United States." (House Ex. Docs., No. 61, 43d Cong., 2d-
sess., vol. 12, Dec. 1, 1874.) This interpretation eventually resulted
in the enactment of the act of February 16, 1889 (25 Stat. 673), which

* permitted the Indians "to fell, cut, remove, sell,. or otherwise dispose -
of the dead timber standing or fallen * * *" on Indian reservations.

This view that the timber on Indian reservations belonged to the
United States had also; been implied from the Pine River Logging

* Co. case, 186 U. S. 279 (1902), but it was held to be unnecessary and
- improper in Shoshone Indians v. United States, 85 Ct. Cl. 331 (1937),

aff-raed, 304 U. S. 111 (1938). Congress subsequently directed the
Secretary of the Treasury to -credit to the Chippewas the amount of
the Pine River Logging. Co. judgment which had been mistakenly
deposited in the Treasury of the United States as public money. (Act 
of June 15, 1938, 52 Stat. 688.)

It should be noted that some years before the 1889 statute' the 
Secretary had urged enactment of such a law to permit the cutting and
sale of timber "damaged by fire, storm, or by natural decay * *

located "upon Indian reservations, in which the Indians have only a.
* * 7 right of occupancy, or are mere tenant' at will * *d the proceeds,

* * after payment of laborand other costs, to be deposited "to the credit of'-
the Indians occupying the reservation * * *." President Arthur
submitted the proposed legislation with a letter from the Secretary
observing that the Cook case held that the Indians could not. cut the
timber "if the cutting of the' timber is the principal thing and not

461174-58-2
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the incident,"'; and that "the rule is the same in the case of damaged
timber-at connon law, windfalls are the property of the owner of the
fee." (H. Ex. Doc., vol. 19, 47th Cong., 1st sess., No. 56, Feb. 2,1882.)
Thus the Act of 1889 could be said to be unnecessary, being based
upon the. premise that the Indians, as mere tenants, had no interest in

the timber.
In conclusion; in view of the provisions of the 1910 act,, eupra, the

Secretary should approve no sale of timber on allotted Indian lands
without the consent, express or implied, of all owners thereof, except-
for sales of timber incidental to the prevention of loss by destruction
or decay. In order to salvage timber, as in the case of timber damaged
by fire, insects, or disease and where delay in obtaining consent of all
co-owners might render the- timber valueless or seriously impair its
value, a sale or other salvage of such timber by a part-owner without
,the 'consent of all the beneficial owners is proper and should be ap-
proved, and also facilitated, by the Secretary.

EDMuND T. FRTz,
Deputy Solicitor.

UNITED MANUFACTURING COMPANY ET AL.

.A-27608 Decided Harc5, 1958

Oil and GasLeases: Applications
An applicant for an oil and gas lease acquires no vested right to have a lease

issued but only an inchoate right to receive a lease over a later applicant if
a lease is issued.

Oil and Gas Leases: Noncompetitive Leases-Oil and Gas Leases:
Applications

An applicant for a noncompetitive oil and gas- lease who filed his offer prior to
the amendment of the Mineral Leasing Act by the act of July 29, 1954, had
no right to have a lease issued to him after that date subject only to the.
provisions of the Mineral Leasing Act as it existed prior to the amendments
of that date, ad the Secretary of the Interior had no authority to issue a
lease after July 29, 1954, free from the amendments made on that date merely.
because the offer for the lease was filed prior to that date.

Oil and Gas Leases: Rentals
Where an offer for an oil and gas lease was filed prior to July 29, 1954, and: the

lease was issued after that date with a notation that it was subject to the
act of that date, the lease was subject to the provision of the act of July 29,

* 1954, terminating leases automatically for failure to pay rental on time.'

Oil and Gas Leases: Generally
A remote assignee of an oil and gas lease has no standing, in the absence of

supporting evidence, to claim that the original lessee did not consent to the,
terms of the lease as it was issued.

106
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Oil and Gas Leases: Rentals-Oil and- Gas Leases: Production,.
A lease is exempted from the automatic-termination-for-failureto-pay-rental

provision only if it contains a well capable of producing oil or gas in paying
quantities; such a well is one that is actnally in condition to produce pro-
duetion which exists in paying quantities and not one that is mechanically.
unable t produce because the casing has not been perforated and has only
prospects of being a commercial well.

Oil and. Gas Leases: Rentals,
There-is no exemption from the provision automatically terminating leases for

* failure to pay rental timely of leases which contain valuable deposits of oil
or gas but do not have wells capable of producing in paying quantities.

Oil and Gas Leases: Rentals
The Seeretary of the Interior has no authority under either section 32 or sec-

tion 39 of the Mineral Leasing Act to waive or suspend retroactively rental
which has already become due on an oil and gas lease so as to avoid the
automatic termination of the lease because the-rental was not paid whenit
became due.

APPEAL FROM THE BUREAU OF LAND XANAGEMENT

United Manufacturing Company, Louis W. Mack, Jr., L. A. Dur-
ant, S. Arndt, and Northern Natural Gas Producing Company have
appealed to the Secretary of the Interior from a decision' dated
December 6, 1957, by the Acting Director of the Bureau of Land-Man-
agement which affirmed the action of the manager of the Colorado
land office in holding, in effect, that three noncompetitive oil and gas
leases (Colorado 08830, 08861, 08862) terminated automatically for
failure of the lessees to make timely payment of the fourth year's
rental on the leases.

The appellants hold partial undivided interests in the three leases,
having acquired such interests by mesne assignments. The fourth
year of the leases commenced on September 1, 1957, and 'the fourth-
year's rental was paid on September 6. (September 1 was a Sunday
and September 2 was Labor Day, a holiday.)

'The lease files show that at this time undivided interests in the three leases are~held
by the following parties in the following shares: 

Northern Natural Gas Producing Company -- id
S. Arndt _ - ----------------
United Manufacturing Company ----------------------
Louis W. Mack, Jr --------- A-_----------------_ L- J
L. A. Durant -- ------------------------ 'ie6

Powever, in its statement of reasons filed in support of its appeal, Northern Natural
Gas Producing Company states that it has assigned all its interest in the leases to United,
Mack, and Durant and therefore asks that the case be decided on the basis of the state-
ment of reasons submitted by its assignees. Arndt has also simply stated that he supports
the position of those assignees.
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The primary issue in the case is whether the leases are subject to
th'e act of July 29, 1954, which, ,iter alt, added the following

sentence to section 31 of the Mineral Leasing Act, as amended: 
-- ; 0 Notwithstanding the provisions of this section however, upon failure

of a lessee to pay rental on or before the anniversary date of. the lease, for any
lease on which there is no well capable of producing oil or gas in paying quanti-
ties, the lease shall automatically terminate by- operation of law: Provided,
however,; That when the time for payment falls upon any day in which the
'proper office for payment is not open, payment may be received the next official
working day and shall be considered as timely made. [30 U. . C., 1952 ed.,
Supp. IV, sec. 188.]

Prior to the addition of this sentence, section 31 provided, and still
provides, that--

Any lease * * * shall be subject to cancellation by the Secretary of the In-
terior after thirty days' notice upon the failure of the lessee to comply with
any of the provisions of the lease, unless or until the land covered by any such
lease is known to contain valuable deposits of oil or gas * * *-

The appellants contend that their leases are subject only to the last
quoted provision of section '31 and not to the automatic termination:
provision added by the 1954 act. :They base their contention upon
the following facts:

O-Aers for the three leases were filed on June 21 and. 25, 1954, on
Form No. 41158, Fourth Edition (Sept. 1953), as required by the

*7 D: 0 'epartment's regulations (43 G FR 192.42). This form constituted
*not only an offer to lease, when signed by an applicant, but the lease

itself, when signed by- the- manager (id.). On the back of the form
were printed all the lease terms. Section 7 of the terms incorporated
the substance of section 431 of the Mineral Leasing Act as it then stood
(prior to the 1954 amendment), including the provision just quoted,

* t ~- 4 except that it provided that the lease should be canceled for default
only if the default continued for 30 days after the lessee was served

' Ah; i :notice of the- default.
The lease offers in this case were signed by the manager on August

25 and 27, .1954, the leases having an effective date of September 1,
1954 (43 CFR 192.40a). Because the act of July 29, 1954, had been
enacted between the filing of the offers and their acceptance by the
manager, 'there was typed on each lease next to the manager's sig-
nature the following: "This lease issued subject to Public Law 555,
* Act July 29, 1954." V:

Under section 2 (d) of the'lease terms and' the applicable regulation
* F (43(FR 192.80) the lessees agreed to pay an annual rental "in ad-
vance."0 As we have seen, the fourth year's rental was not paid prior
to September 1, 1957, the anniversary date of the leases, or on Sep-
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tember 3, the first business day foll'owing' September 1. The rentals
were not paid until September 6. The manager accordingly stated in':
a letter dated September 9, 1957, to Northern Natural Gas Producing
Company, the lessee who paid the rentals, that he had no authority
to treat the rental payments as being timely made under the 1954 act.
This letter led to the present appeal.

The appellants contend that, as the lease offers were made prior to,
the enactment of the 1954 act for leases containing provisions then
provided for by the law and regulations, including the right to 30
days' notice of any default and an opportunity to cure the default,
the Government, by- accepting the offers, chose to contract with the
offerors on that basis and consequently cannot invoke against the
lessees the automatic terminationprovision which was not in existence
when the, offers were made., This contention is based on a premise
which the appellants assume and do not substantiate, namely, that
after the enactment of the 1954 act, the Secretary of the Interior still
had authority to issue leases upon the basis of, the Mineral Leasing
Act as it existed prior to the 1954 amendments

It seems indisputable that with respect to lease offers filed after the-
enactment of the 1954 act the Secretary would be absolutely without
authority to issue leases subject to the Mineral Leasing Act' as it,
existed prior to the 1954 amendments. Does the fact that the lease
offers in queston were filed prior to the 1954 act give him any greater -
authority From the standpoint of the 1954 act, there is not a word
in that act which.differentiates between the authority of the Secretary
to issue leases upon the basis of offers filed after July 29, 1954, and
the authority of the Secretary to issue leases upon the basis of offers
filed prior to July 29, 1954. The only basis for such a distinction
must rest on the proposition that offerors'who filed before July 29,
1954, acquired by their filing a right to have leases issued to them on*
the terms and conditions existing prior to that date.

This 'proposition, however, cannot be sustained. The courts have
,held repeatedly that the issuance of an oil and gas lease under section
17 of the Mineral Leasing Act (30 U. S.. G., 1952 ed., Supp. IV, sec.
226) is: a matter within the discretion of the Secretary. United States
ea rel. Roughton v. Ickes, 101 F. 2d 48 (C. A. D. C., 1938); Du v.:. 
Iokes, 115 F. 2d 36 '(C. A. D. C., 1940), cert. denied, 311 U. S. 698;
United States ae re. Jordan v. lckes, 143 F. 2d 12 (C. A. D. C., 1944),
cert. denied, 320: U. S. 801; of. Wilbur v. United States ea rel. Barton^,
46 F.2d 217 (C. A. D. C., 1930), affined 283 Us S. 35 (1931). As the
court said in the Roughton case, spra: "The [Mineral Leasing] act.
does. not say that the applicant is entitled to a lease. Rather, it
specifically states that he 'shall be entitled to a preference right over

109-
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others to a lease of such lands without competitive bidding.' In other
words, the mere filing of the application, when the statute does not
place a duty upon the Secretary 'beyond peradventure clear', gives
plaintiff no such vested interest as would leave a single remaining
duty upon the Secretary, which may be commanded by mandamus."
1[101 F. 2d at 252.]

In accordance with these rulings, the -Department has consistently
held that an applicant for a noncompetitive lease acquires no vested
right to a lease by the filing of an application but only an inchoate
right to receive a lease over a later applicant, if the Secretary in his
discretion decides to lease the land. Warwiek M. Downing, 60 I. D.
433 (1950); N. G. Morgan et al., 59 I. D. 400 (1947); see International
Trust Co., Trustee, 60 I. D. 208 (1948).

From these judicial and administrative rulings, it is plain that when
the offers for the appellants' leases were filed, the offerors acquired
no right to have a lease issued but only a right to be preferred over
later applicants for the same land in the event leases were to be issued.
The off erors having no right to a lease, it is difficult to see how by the
mere filing of their offers they could demand that leases issued to them
after July 29, 1954, be written with the terms and conditions imposed
by the Mineral Leasing Act prior to July 29, 1954. It is also impos-
sible to see how the mere filing of the offers prior to July 29, 1954,'
could clothe the Secretary with authority to issue leases after July
29, 1954, in disregard of the amendments enacted on that date. In
short I conclude that there was no legal basis for issuing leases after
July 29, 1954, free of the amendments enacted on that date.

The appellants contend that, offers having been made subject to
terms and conditions in effect prior to July 29, 1954, the Government,
as the offeree, could accept the offers as made, reject them, or make a
counter-offer. They assert that the Government would have no right
to accept an offer and amend unilaterally the terms of the' contract
requested by the offeror. It is undoubted contract law that if an
offer to contract is made on certain terms and conditions, the offeree
cannot unilaterally accePt the offer on altered terms and conditions
and thereby effect a binding contract. Acceptance on different ternis
amounts to a counter-offer which must be accepted by the original
'offeror before'a contract results.X

If we assumie the applicability of those principles here, the ap-
pellants' contention goes too far, for the appellants claim, in effect,
that the lessees never consented to inclusion in the leases of the auto-
matic termination provision. If there was no consent by the offerors
to the counter-offer by the manager of leases subject to the act of July
29, 1954, no contract could have resulted and the appellants in effect
have argued themselves out of court. It is plain that leases could have
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come into existence oniy with the consent of both parties to the lease.
Therefore, if the appellants wish4 o contend that there are outstand-
ing leases which the appellants are entitled to have continued by their
payment of the fourth year's rentals on September 6, 1957; they must
necessarily agree' that the lessees consented to the issuance! to them
of the leases that in fact were issued, i. e., leases subject to the act of
July 29, 1954.

Although-the appell ants have argued lack of consent by the ofFerors, 
it is doubtful thatthey have'the necessary standing to make such a con-
tention. Lease Colorado 08830 was issued to Fred W. Mattson, Jr.,
the offeror. lie assigned the'lease on January 6, 1956, to C. G.,
Glasscock, Jr., and the latter assigned an undivided 50 percent interest

* to appellant Mack on January 23, 1956. Both assignments were
approved effective February 1, 1956. Leases 08861 and 08862 were--
issued to 'David W. Garlktt, the offeror. He assigned a 45 percent
undivided interest in the leases to F. L. Rawls on October 2, 1954, the
assignments being approved effective as of November 1 1954. 'Rawls
assigned his interest and' Garlett his remaining interest to Glasscock
by assigmuents approved effective as of February 1, 1956. Glass-
cock then assigned a 50 percent' interest i the leases to appellant
Mack effective as of March 1, 1956.

Itt thus appears that appellant Mack was two steps removed from
the original lessee in the case of lease 08830 and three steps removed
from the original lessee in the case of the remaining two leases, -and

- he did not acquire his interest in the three leases until 18 months fter
they were issued. Appellants Durant and' United Manufacturing '
Company acquired their interests in still later assignments and at
later dates.2 I cannot perceive, therefore, how 'the appellants are
in a position to claim that' the original lessees did not consent to the
issuance of leases subject to the l954 act.- There is no evidence in the
case files to that effect. On 'the contrary, there is a total absence of

E any protest by the original offerors ad lessees, Mattson and Garlett,'
to the issuance of their leases' subject to the'1954 act. Moreover,

-they made assignments of their leases without raising any question'
asto the propriety of the leases.

The appellants' second major contention is that, even if their leases
are subject to the 1954 act, the automatic termination provision 'is in-
applicable because all the leases were known to contain valuable de-

3S. Arndt and Northern Gas Producing. Company were the last assignees in the chain
of title -of the three leases. They acquired their interests by assignments approved
effective as of July 1, 1957, two months before the fourth year's rentals became due.
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posits of oil and gas. In addition, they contend that the automatic
termination provision does not apply to lease Colorado 08862 because
that lease had on it on September 3, 1957, a well capable of producing
oil or gas -in paying quantities.

The facts recited by the appellants show that 4 wells have been drilled.
0 -f on the. 3 leases. Governmlent Wells Nos. and 4 were drilled on lease

V 08861 and were abandoned as dry holes. Government Well No. 2 was
; 'Xdrilled on lease 08830 and was also abandoned as a dry hole. Govern-

ment Well No. 3 was-drilled on lease 08862. It encountered the upper
and lower Dakota formations on August 21 and 23, 1957, respectively.
Both formations were tested by drill stem methods, and, in addition, a
core analysis was made. Casing was set in the well prior to September
3, 1957; however, the casing was not perforated nor a production test
made.

Referring. back to the automatic termination provision as it was
quotediearlier, it will be noted that -it applies only to "any lease on
which-there is no well capable of producing oil or gas in paying quanti-'
ties." Literally, this exclusion from the automatic termination pro-

vision applies only where (1) there is a well capable of producing and
; () t he potential production exists in paying quantities. iAlthough

V d this particular provision has not been construed by the Department,
the Department has indicated the view in other, connections that a well
apable of producing means a well which is in physical condition to

produce.
In Steelco Drilling Corporation, 64 . D. 214 (1957) 'the Department

had before it the question whether a lessee was entitled to the benefits'
of the second paragraph of section 17 of the Mineral Leaing Act, as
amended by the act of July 29, 1954. That paragraph provides that.
no lease "on which there is a well capable of producing oil or gas in
paying quantities" shall expire because the lessee fails to produce the
lease unless the lessee is given at least 60 days' notice to place the well on
a producing status. Steelco had a producing well. Production tapered
o ' whereupon sandfracing operations were conducted. Only small
production was thereafter obtained and the well was shut down. The
production superintendent said that the well could not be considered
incapable of producing until further efforts were made to restore pro-
duction, including hot oiltreatment and case swabbing. The Depart-
ment held that the -well was not capable of production and therefore
that the lessee was not entitled to the benefits of the 'second paragraph
of section 17.

Steelco also contended that a determination as to whether its well
was capable of producing should not be made until the sand above the
formation from which it had been producing was tested. It claimed
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there were oil showings in 'that.sand when the well was drilled through:
it. The Department said:

In connection with the appellant's assertion that a determination of whether
its well is capable of producing should not be made until after the testing of the
Wall Creek sand above the Dakota sand, a report by the Geological Survey states
that a well drilled through a potentially productive sand, but not tested or placed,
on production in such a sand, is not regarded as a well capable of producing oil -
or gas in paying quantities within the meaning of the act of July 29. Neither the-
possibility that oil or gas might be produced from the Well on this lease from a
sand which has not been tested or produced nor the desirability of conducting

.further operations on this lease provide a basis for a determination under the
third provision of subsection (1) of the act of July 29 -that the well is, in-fact,-
capable of producingofl in paying quantities. *-* *

In H. K. RIdle, 62 I. D. 81 (1955), the 'question was raised whether
a lessee was entitled to a suspension of production. A well' on the lease
had been drilled-to a: discovery sufficient to warrant including part bf-'
the leased land within the known geologic structure of a producing
field., The well, however, was not produced. The Department denibd
the suspension for the reason that no production existed which could be
suspended. 'TheDepartmentsaid:
* * *: On March 4, 1955, the Director of the' Geological Survey reported as
follows:

"The Survey * *' * stated; in substance, that there was sufficient evi-
dence-of a discovery of gas * * * to warrant the inclusion of the XN½

section 4 within a known geologic: structure of a producing field. This
determination, however, 'was not intended and should not be interpreted
to mean that a well had been completed to production, or was in condi-
tion to produce, or: was capable of production on that date * * *. In
fact, the condition of the well on. that date was such that gas could not
have been produced therefrom * * *" [Omissions not in original.]

It is plain from this report that, immediately prior to the expiration of the
primary term of the appellant's lease, there was on the lease neither a producing
well nor a well capable of production. [62 I. D., at 7j

It is quite apparent that the Department has construed the' phrase
"well capable of producing" to mean a well which is actually in a condi-
tfon to produce at the particular 'time 'in question. This accords
with- the literal meaning of" the'phrase and is therefore adopted as
the proper meaning of the phrase as used in the automatic termina-
tion provision., ' - '

The appellants' brief and exhibits were referred to' the Geological.
Survey for its views as to the status of Government Well No. 3. The
Survey has reported (on January28,,'1958)

That well No. 3, SE1/4SEY,, sec. 8, T. . S., R. 103 W., 6th P. M., constitutes,-
a Well capable of producing oil or gas in aying. quantities is a conclusion of
the appellant with;which we cannot agree. 'This well has been drilled to a
depth of 3350'feet and oil and gas showings were encountered in. the well at

461174-58-3 : -
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several intervals between depths of 3206 and 3321 feet. Sometime shortly-
prior to September 3, 1957, a string of 5Y2" casing was cemented. (with 200
sacks of cement) at or, near the bottom of the hole. This casing and cement
:seal off the potential oil or gas bearing strata and until perforated, which
has not been done, it would be impossible to produce the well.

V: The engineering reports and data submitted by the appellants in support
of the appeal disclose that there is a possibility of the well being completed as a
producer, but it is not alleged that actual production of oil and gas has ever
been obtained from the well. It appears in fact that the mechanical condition
of the well was such on September 3,:1957, that the well could not have been

'produced, and there is no evidence that at anytime prior thereto, it was in
condition to have been produced. X

T he-facts are not-in dispute. The appellants admit that the well
'casing has not been perforated and that no production test has been

- mnade. Exhibits A and B, submitted with the appellants' brief, also
'sustain the Survey's conclusions. Exhibit A, a core analysis submit-
ted to appellant Mack by Core Laboratories, Inc., on September 9,

- 1957, analyzed seven formations or intervals and concluded that five
* had no productive significance. Of the remaining two, the report
said:

Formation analyzed from 3206' to 3223 feet exhibits residual li'quid' satura-
tions which are indicative of possible gas production. The observed total water
-saturations in this interval are higher than would normally Ye expected 'for
.water-free gas production and for this reason, further testing of this horizon
is recommended. * * *

From 3301 to 3307, formation analyzed exhibits characteristics indicative of
possible oil production. It is reported that some water was recovered during
-a drill stem test of this interval, and for this reason further evaluation of this
zone may be warranted. * * * [Italics added.]

D:Exhibit B, a letter dated September 13, 1957, to appellant Mack
from E. A. Polumbus, Jr., & Associates, consulting petroleum en-
gineers, is addressed to the productive possibilities of- 'Well No. 3.
This letter said:.

* * * At this time. 51/2" casing has been set and cemented at 3450 feet.
However, the casing has not been- perforated. Therefore, our opinion of thee
productive possibilities of the well is highly tentative pending actual production
tests.

Examination of the induction log and micro log indicates that the Dakota may
be productive in the interval 3204 to 3222 feet. * * * It is therefore entirety
possible that this zone in this well would also be commercially productive after
receiving a fracture treatment.

Two other zones in the well appear to have productive possibilities. These
Iare in:the interval of 3293-3304 and 3311 to 3321. * * * The limited data on
these two zones indicate that productive possibilities exist.

Until the casing is actually perforated and the well is tested it would be

-premature at this time to state that the- well will be commercially productive.

However, the limited information available does indicate that the well could

Xbe oil and/or gas productive. [Italics added.] -
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This evidence submitted by the appellants themselves conclusively
establishes that Well No. 3 was in no condition to produce on-or
prior to September 3, 1957. Furthermore, the evidence conclusively
establishes that by no means could it be said that the potential pro-
duction that might be possible existed "in paying quantities." There
is not the slightest doubt, therefore, that lease 08862 did not on
September 3, 1957, have a "well capable of producing oil or gas in
paying quantities" which would exempt the lease from the automatic
termination provision.

Appellants' assertion with respect to leases 08830 and 08861, on
which only dry holes have been drilled, is that they were not sub-
ject to the automatic termination provision because they were known,
presumably on September 3, 1957, to contain valuable deposits of oil
and gas. They contend that such leases can be canceled, under sec-
tion 31 of the Mineral Leasing Act (supra), only by appropriate
proceedings in the United States District Court. This is tantamount
to an assertion that the automatic termination provision does not
apply to leases which are known to contain valuable deposits of oil
or gas.

Asidefrom the fact that there is no evidence other than the appel-
lants' bare assertion to sustain their contention that leases 08830 and
08861 were known to contain valuable deposits of oil or gas on Sep- 
tember 3, 1957, there is little to sustain appellants' interpretation of
the automatic termination provision.. The requirement that leases
containing valuable deposits of oil and gas be canceled by udicial'
proceedings was, of course, in section 31 of the Mineral Leasing Act
at the time when the automatic termination provision was added.
That provision starts off: "Notwithstanding the provisions of this
section, however, upon failure of a lessee to pay rental * * * for any
lease on which there is no well capable of producing oil or gas in
paying quantities * [italics added]. The opening phrase
clearly announces that the automatic termination procedure is to be
applicable regardless of the other provisions of section 31, which in-
clude the judicial procedure for cancellation. Then the quoted lan-
guage goes on to state that the automatic cancellation procedure shall
apply to any lease with the sole exception of leases having wells
capable of production- in paying quantities. There is no other excep-
tion stated, nor is any other indicated by the legislative history of the
1954 act. This Department, therefore, has no basis for reading into
the automatic termination provision the exception claimed by the
appellants, that of leases containing valuable deposits of oil or gas.
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The appellants' last major contention is that the Secretary, in the
exercise. of his discretion, should waive payment of the fourth year's
rentals, excuse their late payment,or reinstate the leases. They base
their request on the assertion that over $180,000 have been spent in an
exploratory program on the leases, including the drilling of the four
wells.; There seems to be little doubt that very substantial expendi-
tures have been made on the leases, although it is not shown how-much
the appellants here have spent.8 The question is whether there is any
authority in the; Secretary to grant the relief requested.

The appellants refer to section 32 of the Mineral Leasing Act (30.
U. S C., 1952 ed., see. 189). This section, which has reiained un-
changed since its enactment in. 1920, authorizes the Secretary to adopt
rules-and regulations "and to do any and all things necessary to carry
out and accomplish the purposes of this Act * * *." This grant of
authority in general terms can hardly, I think, overcome the very
specific and later enacted automatic termination provision, which is
completely self-executing. No action by the Secretary is needed to
terminate a lease which is delinquent in rental. The lease is termi-,
nated "automatically" by command of the statute. In view of this,
it can hardly be said that the Secretary can undo an automatic termi-
nation in the exercise of authority "to carry out and accomplish the
purposes"~ of the act. -

The appellants also allude to section 39 of the act, as amended (30
U. S. C., 1952 ed., sec. 209), the first sentence of which reads in part as
follows:

The Secretary of the Interior, for the purpose of encouraging the greatest
ultimate recovery of * * * oil, gas, * .* and in the interest of conservation
of natural:resources, is authorized to waive, suspend,. or reduce the rental, or
minimun royalty, or reduce the royalty * * *, whenever in his judgment it is

- necessary to do so in order to promote development, or whenever in his judg-
ment the leases cannot be successfully operated under the terms provided therein.

The appellants assume, without discussion, that this provision would
authorize the Secretary to waive or suspend retroactively the payment
of the fourth year's- rental, thereby removing their leases from the
applicability of the automatic termination provision...

3'From February , 195.7, to July 1, 1957, Russell P. Johnson held a /4% undivided
interest in the leases. He was also designated as the operator for the purpose of opera-
tions on the two tracts in leases 08861 and 08830 on' which Government Wells Nos. 1
and 2, respectively, were drilled at a cost of $33,000 and $47,000, respectively, during the
period from April 5 to May 24, 1957. Government Well No. 3 was commenced'on June
-26, 1957, and has cost to date $42,500. Government Well No. 4 was. commenced on
July 17, 1957, and cost $4,000. These dates and figures are given in the appellants'
brief. Remaining figures include $16,875 for geological information and studies, $4,000
for legal and miscellaneous services, and, $30,000 for lease acquisition.
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To my knowledge, the Department has never expressly ruled on the
question whether the first sentence of section 39 confers authority on.
the Secretary to waive, suspend, or reduce rentals which have accrued
before any request is made for waiver, suspension, or reduction of the
rentals. However, the Department has indicated a doubt that such
authority is granted. In Willianf Ahrens et al., 59 I. D. 323 (1946),
the applicants, for a preference-right oil and gas lease were held to be
entitled to apply for a waiver of the first year's rental on the lease
pursuant to the first sentence of section 39, which had just been added
by the act. of August 8, 1946 (60. Stat. 957). The applicants had
applied for the lease and a waiver prior to the 1946 act. The Depart-
ment found it advisable to caution in a footnote to the decision that'
aThere is no question here of the retroactive application of section
39" since, under departmental instructions, any preference-right lease
issued to the applicants would bear a future date, consequently any
waiver would be of future rental. 59 I. D., at 326, footnote 4. Coming
as it did only 3 months after the enactment of the act of August 8,
1946, the Ahrens. decision (dated November 26, 1946) demonstrates a
contemporaneous doubt that the first sentence of section '39 was in-
tended to give the Secretary authority to, waive retroactively rentals
which had already accrued.

'The legislative history-of the 1946 amendment of section 39 is of
limited significance. It suggests, however, that the Secretary was
not intended to be given authority to waive rentals retroactively
The first sentence of section 39 was proposed by the Department in its
report of March 15, 1946, onS. .1236, 79th Congress, 2d sess., which
became the act of August 8, 1946. The Department referred to the
fact that section 17 of the Mineral Leasing Act contained at that time
several provisions'for waiver, suspension, or reduction of 'rentals or
royalties on oil and gas leases and that section 17 and section 39
contained provisions regarding suspension of operations and produc-
tion' with certain effect on rental payments. The Department there-
fore recommended that "section 39 be revised to include all of these
provisions in one harmonious section to be equallyapplicable to all
oil and gas leases * * (S. Rept. 1392, 79th Cong., 2d sess.,'p. 11.)
In the same report (Senate), the Senate Committee on Public Lands
-and Surveys, which adopted the Department's recommendation with
slight changes in language, said "Section 39- of the Mineral Leasing 

'Act is amended to consolidate in that' section the various relief pro-
visions of the existing act, the substance of the existing law being
retained with such amendments as are necessary to conform' the
section' to other provisions of the bill." (Id., p. 3.) It is clear from
this that thefirst sentence of section 39 was not intended to increase the
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authority of the Secretary with respect to'waiver, suspension, or
reduction of rentals.4

'' ' 0 The significance of these expressions of intent as they bear on
the'question at hand is that prior to August 8, 1946, two special statutes

* had been enacted providing some measure of relief from accrued
rentals. The first was section 2 of the act of July 29, 1942 (56 Stat.

* 726; 30 U. S. C., 1952 ed., secs. 221-221h note), which authorized the
Secretary to make a compromise settlement of any claim for accrued
rental under a lease issued pursuant to section 13 of the Mineral Leas-

-ing Act where certain circumstances existed. The second statute was
the act of November 28, 1943 (30 U. S. C., 1952 ed., see. 188a), which
authorizes the Secretary to accept the surrender of any lease issued
under the Mineral Leasing Act where it is filed subsequent to the
accrual but before the payment of the annual rental due under the
lease, upon the payment of the accrued rental on a pro -rata monthly
basis for the portion of the lease year .prior to the filing of the
surrender.

The Department opposed the enactment of section 2 of the 1942 act,
stating that it might have the undesirable effect of encouraging
lessees to default in their rental payments in the expectation that a

* compromise settlement could be effected later. (Letters dated June
10, 1942, from Secretary Ickes to respective chairmen of Senate and
House public land committees on H. R. 6071, 77th Cong., 2d sess.) The
Department favored the 1943 act, suggesting its final language, appar-
ently on the ground that it was unfair, where' a lessee surrendered
his lease after the beginning of the lease year, to make him pay the:
rental for the entire year. (See S. Rept. 208, 78th Cong., 1st sess.)

In view of these two special acts, which authorized the Secretary
to grant to certain lessees. under certain conditions some measure of
relief from accrued rentals, it would seem unrealistic to hold that in
enacting the first sentence of section 39 three years later Congress
intended to confer sweeping authority 'on the Secretary not only to
reduce but to completely waive accrued rentals. Certainly in the
absence of clear language to that effect in section 39 or, at a minimum,
a clear expression of such intent in the legislative history of section

Despite this clear evidence of intention, there seems little doubt that the first sentence
of section 39 did broaden the Secretary's authority with respect to the waiver of rentals.
As amended by the act of August 21, 1935 (49 Stat. 674), section 17 contained only the
following provisions relating to waivers of rentals::

"Such [competitive] leases shall be conditioned * upon the payment in
advance of a rental to be fixed in the lease * . ' which rental except as other-
wise herein provided shall not be waived, suspended,- or reduced unless and until
a valuable deposit of oil or gas shall have been discovered within the lands
leased * e 0".

"* * * in the case of leases valuable only for the production of gas the
Secretary of the Interior upon showing by the lessee that the lease cannot be
successfully operated upon 'such rental or upon the royalty provided in the lease,
may waive, suspend or reduce such rental or reduce such royalty."
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39, there is lacking any reasonable basis for so interpreting the first
sentence of that section. Such an interpretation could hardly be
reconciled with the statements of both this' Department and of the
Senate committee that section 39 was merely a consolidation of exist-
ing relief provisions, particularly when section 2 of the 1942 act and
the 1943 act were not among the acts repealed by section 15 of the
1946 act (60 Stat. 958) and were therefore deIemed to be still ap-
plicable in proper cases.

I conclude therefore that the first sentence of section 39, as amended,
does not authorize the Secretary of the Interior to waive, suspend, or
reduce rental which has already accrued on an oil and gas lease prior
to the filing of any application for relief from such rentals.

IVD

For thetVarious reasons set forth, I am unable to perceive any ac-
ceptable basis under existing law whereby it can be held that the
appellants' leases were not subject to the automatic termination pro-
vision of section 39. I am also unaware of any sound basis for retro-
actively waiving or suspending the fourth year's rental on the ap-
pellants' leases so as to avoid the applicability of the automatic ter-
mination provision to their leases.

Although it is necessary, therefore, to hold that the appellants'
leases terminated automatically for their failure to pay the fourth
year's rental on time, I note that there-has been introduced in the
current session [85th Cong., 2d sess.] of Congress a bill (S. 3307) which
would, in effect, waive the late payment of the rental and reinstate the
leases as of the date of their termination. Until Congress has the
opportunity to act on the proposed legislation, it would be premature
for this Department to note the termination of the appellants' leases,
thereby opening the leased lands to the filing of new oil and gas offers.
Consequently, the Bureau of Land Management is instructed not to
note the termination of the appellants' leases on the tract book pursuant
to 43 CFR, 1956 Supp., 192.161 until further notice.:

Subject to this condition, pursuant to the authority delegated to the
Solicitor by the Secretary of the Interior- (sec. 23, Order No. 2509, as
revised; 17 F. R. 6794), the decision of the Acting Director of the
Bureau of Land Management is affirmed.

ELMER F. BENNrETT,
Solicitor.

Approved: March 5,1958
ROGER ERNST,

Assistat Secretary.

- Section 1 of the 1942 act was among those repealed..
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APPEAL OF YORK TABULATING SERVICE, INC.

IBCA-126 Decided MarcA 7,1958

Contracts: Breach-Contracts: Changes and Extras-Contracts: Damages:
Unliquidated Damages

A claim for additional compensation because of alleged tackiness, incorrect
numbering, and poor.legibility of aperture cards furnished by the Govern-
ment to a supply contractor under a contract providing for the establishment
of an index of the public land records of the United States that contains
"changes" and '.'extras" articles, but no "changed conditions". article, con-
stitutes a claim for unliquidated damages for breach of contract or misrep-
resentation, rather than a claim based upon a change in or an addition to the
contract, and, therefore, is beyond the jurisdiction of the Board of Contraet
Appeals todecide.

BOARD OF CONTRACT APPEALS

This determines a motion-to dismiss for lack of jurisdiction a timely
appeal of the York Tabulating Service, Inc., from the findings of fact
and decision of the contracting officer dated July 5, 1957, denying the
contractor's claim for additional compensation under Contract No.
14-1:1-006-4 dated October 13, 1955, with the Bureau of Land Man-
agement (referred to subsequently as the "Bureau"). At the request
of the appellant a hearing for the purpose of oral argument on The
motion was held before the full Board in Washington, D. C., on
-Qctober29,1957.

The contract, which was on U. S. Standard Form 33 (November
1949 edition) and incorporated the General Provisions of U. S. Stand-
ard Form 32 (November 1949 edition), provided for the establish-
ment of an index, of the documents which control the ownership and use
status of the public lands-of the United States and their resources.
The index was to be composed of tabulating cards which were to be
punched, verified, interpreted, sorted, and arranged by appellant.
The data to be used in its compilation was in the form. of positive
microphotographic film images of the public land records of the
United States. These microfilms were mounted on tabulating cards;
which. because the film was set in apertures cut in the cards, were
lknown as aperture cards. The cards were manufactured and the
microfilms prepared and mounted on them: by other contractors with
the Government, and the cards were then turned over to appellant for:
the furtherprocessing required by its contract.

* The requirements of the contract governing the work to be done,
in so far as relevant to the matters in dispute, may be summarized by
saying that appellant was to (1) punch in each aperture card a pattern
of holes indicative of the state, meridian, township and range of the
land description appearing in the microfilm mounted on that card;
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(2) verify this pattern against the microfilm through a second- punch-
ing operation; (3) interpret each card by printing on it in words and
figures the state, meridian, township and range denoted by the punched
-holes; and (4) sort and arrange the cards in a prescribed sequence..
'The contract did. not attempt to specify what types or numbers of
-machines or what types or numbers of procedures appellant should
use in order to achieve these results.' It was. expressly stipulated,
however, that the work must be done with 100 percent completeness
and accuracy, and also that appellant would bear all costs of replacing
aperture cards or microfilms that where damaged, spoiled or defaced
-while in its custody or control.

The contract was a unit price contract in the sum of $108,405, which
'sum was increased slightly as a result of change orders accepted by
the appellant. Such orders also extended the completion date speci-
lied in the contract until the date, when the required services were
actually completed.

The appellant seeks, apparently, additional compensation in the
total amount of' $58,658 because of the alleged.tackiness, incorrect
numbering, and poor legibility of the materials which it had to process.
* These deficiencies, the appellant contends, so disrupted the production-
line methods of processing upon which its bid had been predicated
as to reduce the performance of the job to what was,. in substance, a.
piece-work method.

A detailed statement 'of the claim, in an amount slightly larger
than is now sought, was presented to the' Bureau in a letter dated
May 8, 1957.2 The letter explained the manner in which the increased
production costs alleged to have been incurred had been computed.
'The cost increase resulted, it asserted, because the aperture cards
would not feed properly into the tabulating machines and because the
microfilm images mounted in the apertures lacked uniform legibility.
These factors were said to have cut production in half, and to have
multiplied errors to between six and seven times' the normal rate of
incidence.

In his findings of: fact dated July 5, 1957, the contracting; officer
denied the claim in -its entirety.3 The findings state that "the con-

' As originally executed, the contract required appellant to perform operations (1)
and () on detail cards, and then to use those cards as a' vehicle for reproducing the
same data on the aperture cards. After the job was about 16 percent completed, the
requirement for "detail" cards was eliminated, at appellant's suggestion, by Change
Order No- 1.

-gThe appellant had complained of costs and delays beyond its control in previous con-
ferences with Bureau representatives, and in letters dated March 5, 1956, and July 24,
1956, had mentioned the inordinate tackiness of batches of the aperture cards.

aTwo additional items, based on the rendition of services to the Government over and
'above those specified in the contract were 'allowed in the amount of $758.86 and $825.00,
respectively.

t
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0 tractor was. forewarned and 'given ample time and opportunity to
determine and consider the precise form, format, design, contents,
nature, characteristics, clarity,'legibility, and readability of the mate-
rials, microfilms, and source documents specified'by or to be furnished
in accordance with the terms, conditions and requirements of the con-
tract"; and that "the contractor was not at any time, under any circum-
stances,-in any manner, misled concerning the nature of the work to be
performed and the services to be rendered."

The notice, of appeal divides the claim into three categories, and
gives-an itemization of the additional expenses alleged to have been
incurred in connection with each. These categories, together with the
findings of the contracting officer that relate specifically to each, will
be discussed seriatim.

1. Tackiness of Aperture Cards

This portion of the claim is for additional costs, in the amount of
$6,229, due to tackiness brought about by the "bleeding" of the aperture
cards, that is, the oozing out of the acetate adhesive used to affix the
microfilms in the apertures. Appellant contends that this caused the
cards to stick together, and increased their tendency to jam in the
tabulating machines. The extra costs claimed are for the resultant
diminution in productivity of the machines and their operators, the
taking of precautionary measures to minimize jamming, and the repair
or replacement of cards and microfilms that were mutilated by the
machines. In this last connection appellant asserts that the tackiness
of the cards caused the rate of mutilation to exceed by far the rate
normally to be anticipated in a tabulating card operation.

There is nothing in the contract which deals expressly with the
subject of tackiness. The nearest approach is a provision which says
that "aperture mounting conforms to Filmsort specifications," 4 but
there is nothing in the record to show what those specifications were,
although appellant says it was advised by Bureau personnel, prior
to bidding, that the Government's contract with Filmsort contained a
"no bleeding" provision. The:. cards themselves,. the. contract with
appellant'discloses, were of IBM specifications.

The contracting. officer in his findings stated, among other things,
that the "bleeding," or tackiness, of the aperture cards was a recog-
nized condition and inherent characteristic of such cards; that the
apertures in the cards were cut in the position required for their
0; processing in machines of IBM manufacture and were not positioned
in a way that would admit of their maximum effective utilization in

"Filmsort" is an abbreviation of the name of the firm that did the mounting work
for the Government.
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the Remington-Rand machines employed by appellant; that personnel
of the Bureau were aware, prior to the issuance of the invitation for
bids, that the processing of aperture cards through key-punch ma-
chines and other equipment of either IBM or Remington-Rand man-
ufacture would result in a high rate of damage to the cards, either
from erroneous punching or machine jamming; 5 that appellant used
for processing the cards equipment of its own design, together with
Remington-Rand equipment modified to appellant's specifications,:
which had not been adequately tested and proven satisfactory prior
to the award of the contract; and that, in particular, the direct-read-
ing viewer designed by appellant for the purpose of facilitating pro-
duction-line processing affected the feeding of the cards and, through
the heat generated by its light, could have contributed to the alleged
excessive "bleeding." le concluded that appellant, with full aware-
ness of or opportunity to know the circumstances, had accepted a.
calculated risk that the cards might not feed as well as it thought
they would; that damage to them was foreseeable; that the rate of
damage was increased by appellant's equipment and mechanics of-
operation; and that appellant was responsible for replacing the cards
damaged or destroyed as a result of its operations.

In rebuttal, the appellant contends that the findings are based upon
the premise that "bleeding" is inherent in aperture cards, that the&
erroneousness of this premise is demonstrated by the alleged fact that
the Government's contract with the manufacturer specified that there.
was to be "no bleeding," and that the other matters mentioned in
the findings were either de minimis or anticipated in appellant's bid.-

2. IoorrectNumibering

This portion of the claim is for additional costs, in the amount of
$2,393, asserted to have been incurred because, when the aperture
cards were received by appellant, those for multiple-page documents
were not always arranged in the order of pagination of the documents
thus necessitating rearrangement and renumbering of the cards. The.
Specifications described the cards as being "pre-numbered," but said
nothing about the sequence in which they would be arranged. The-
contracting officer found that there were minor errors in the sequen-
tial arrangement of some of the cards for multiple-page documents,
but that the degree to which this deficiency had affected appellant's
operations had not been established..

6 The "detail" card procedure, the contracting officer stated, asas incorporated in the
contract, as originally executed, for the purpose, among others, of minimizing damage-
to. or loss of aperture cards from these causes.
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3. Poor Legibility

The remainder of the claim is for extra expenses, in the amount
of $51,698,- attributed to a lack of. uniform legibility in the micro-
film copies of source documents which were the subject of the con-
tract operations. The appellant argues that its pre-bid investigation
of the documents showed only good legibility; that it was assured by
Bureau personnel that only qualified penmen were utilized by the
Government in the days when such documents were written by hand;
that many of the documents did not come up to its reasonable expec-
tation of good legibility; and that in some instances where the original
document was readable, the mounted microfilm image was, not. The
amount claimed includes additional equipment rentals and labor
charges due to the time lost by the operators in deciphering docu-
ments of poor legibility. It also includes the cost of replacing aper-
ture cards that were erroneously punched, as would be the case when
the verifier's reading of a particular word differed from the reading
which the operator who made the initial punch had placed on it, a
situation that is said to have frequently occurred.

The contract does not deal expressly with the -subject of legibility;
it merely says that the contractor shall punch into the aperture cards
the land description data "as reflected in the microphotographic
images of the documents mounted on the aperture tabulating cards."

*R ' ' The invitation also declared that "sample tabulating cards and repre-
sentative copies of the documents involved" would be available for in-

* spection by prospective bidders, and that personnel of the Bureau
would be available for consultation.
:'It appears from the record that when appellant considered a par-

ticular image to be so illegible as to be beyond the capacity of its
operators to decipher at all, the aperture card involved was turned
over to the Bureau, which seemingly proceeded to ferret out the true

* description and to supply it to appellant. There is no allegation
that the contracting officer, or other authorized Government personnel,
required appellant to process aperture cards which it would have pre-

* -ferred to return to the Bureau because they involved deciphering
problems, even though not completely unreadable. '

The findings of fact state that all prospective bidders were given
ample opportunity to inspect not only the sample tabulating cards and
"representative" copies of documents mentioned in the invitation,
but also approximately 90 percent of all the source documents, together

5 The-amounts stated under this and the two preceding headings aggregate$60,20.

Appellant considers, however, that the Government isentitled to certain credits in the sum
of $1,6,62. Deducting these credits, the total of the claim becomes $58,658, as previously
stated.
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with more than two-thirds of the negative microfilm copies from;
which the positive images mounted on the aperture cards had been,.
or were to be, reproduced. The conclusion reached by the contracting
officer was that the lack of uniform legibility was a foreseeable con-
dition which appellant should have taken into account in preparing.
and submitting its bid.

In rebuttal, appellant contends that it did examine the sample-
tabulating cards and "representative" copies of documents furnished
by the Government, and did make. a spot check of the source docu-
ments, but that this examination and check revealed no problem of
legibility.

The amounts itemized for poor legibility appear to represent, in
part, expenses incurred by reason of the fact that the special viewer,'
which appellant had devised for magnifying the microfilm in a way
that would admit of its reading being made a production-line opera-'
tion, 'would function properly only if the document to be read was
positioned in the center of the aperture, whereas the microfilm for'
many of the multiple-page documents had been cut and mounted in:
such a manner that the page to-be read was positioned at varying dis-
tances. to the right or left of the aperture center. Indeed, the posi-
tioning of the special viewer is made, in the brief filed by the appellant
in support of its appeal, a separate category of claim, in addition
.to the three enumerated in its notice of appeal. The- contracting
-officer did not expressly comment upon this aspect of the claim. His.
findings on the subject of tackiness indicate, however, that he re--
garded the, lack of adjustability of the viewer, together with'other.
equipment problems, as being a factor that adversely affected the
readability of the documents.

The Board has examined all of the allegations made by appellant
concerning the reasons for and the amount of the increased costs 0

which it asserts were sustained in the performance of its contract
with the Government. These allegations cover not only the three.
categories of aperture card deficiencies outlined above, but also a.
number of.other problems that arose in connection with the processing
of. these cards. The Board, however, has been unable to find in
the allegations so made any facts which, if proved to be true, would
permit the Board to allow any part of the claim brought before the
Board: by this appeal. .:

To be. entitled to additional compensation in an administrative'
proceeding of this type, a contractor must be able to point to some
provision of the contract that affords a basis for relief. The con-
tract in the present case contains, to be sure a "changes" article,)
and an "extras" article.
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It is not alleged by the appellant, however, that the contracting
;officer prescribed any change in any of the features of the required
index as described in the contract, or prescribed any change in any
.of the procedures set out in the contract for the preparation of the
index, apart from those changes that were agreed to by appellant
'through its acceptance of the change orders actually issued. Nor
does appellant allege that it was required to perform any work which
was not necessary for achievement of the results called for by the
applicable contract specifications, or that it was required to correct
or redo any work which complied with those specifications.-

Appellant does allege that the condition of the aperture cards
-furnished by the Government, or other circumstances involved in
their processing, deviated from the terms of -the contract. In this
connection, the contention was advanced at the. oral argument that
;it was an inherent, albeit not an express, specification of the contract
that the cards would be reasonably legible and readily processable
by tabulating machines, and that the failure of the Government to
provide cards that measured up to those standards was either a. con-
structive or an actual change in the contract. It is also alleged that
the conduct of the Government in the particulars complained of
by appellant made its performance of the services called for by the,
'specifications more difficult, or more time-consuming, or more ex-
pensive, and resulted in there being more errors to correct, than
would have been the case if the aperture cards had been in the shape
it anticipated they would be.

None of the matters so alleged, when related to the provisions of
the contract here in question, would amount to a change in the con-
tract terms, or to an addition to the contract work. Even if the
contract were to be read as including the implied conditions contended
for -by appellant, the alleged deviations, such as the tackiness of the
cards, and their consequences, such as the jamming of the machines,
would constitute, at most, hindrances or interferences placed by the
Government in the way of appellant's performance of the work. It
is well settled that claims for such hindrances or interferences are
claims for unliquidated damages for breach of contract, and are not
claims for "changes" or "extras."

Much stress is also laid on the alleged unforeseeability of the in-,
creased costs that were incurred. It is true that unforeseen costs of
a contractor may in certain circumstances be allowed administratively
under contracts which contain a "changed conditions" provision. As
the contract in the present case is a supply rather than a construction
contract, however, it contains no such provision, and hence no relief
can be afforded to the appellant on the theory that some of the
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allegedly unanticipated conditions which it encountered constituted
changed conditions."
To the extent to which the claim may also be founded on the view

that erroneous information was given to appellant by Government
representatives, or that relevant necessary informatiton was withheld,
the claim would appear to be one for unliquidated damages caused by
alleged misrepresentations of the Government, rather than a claim
cognizable under the "changes" or extras' articles of the contract.

CoNoLirSION

Therefore, pursuant to the authority delegated to the Board of
-Contract Appeals by the Secretary of the Interior (sec. 24, Order
No. 2509, as amended; 19 F. R. 9428), the Govermnent's motion is
granted and the appeal is dismissed for lack of jurisdiction.

THEODORE H. AAS, Chairman.
I concur:

HERBERnT J. SLAUGHTER, lemb6er.

| .MR. SEAGLE, concurring:
I concur "in the result but I should not like to rest the decision to

grant the motion to dismiss simply on the ground that all of the many
claims of the appellant are for unliquidated damages. There is no
more murky field in the law of government contracts -than the law
relating to claims for unliquidated damages. Many of such claims
-fall into well-established categories, but these have been determined
by rule of thumb. Insofar as a general test of such claims can be
said to exist, it seems to turn upon whether the action of the contract-
ing officer can be said to be an act of interference with the contractor's
,operations rather than an act intended to promote the performance
of the contract in which case it would be a change or furnish the basis
-for an extra. This test is, however, often rather difficult to apply,
since it involves an assessment of the intentions of the contracting
officer.

It is necessary to consider, for example, only such a case as W. H.
Arnstrong and Co. v. United States, 98 Ct. Cl. 519 (1943), in which
the contracting officer, under a contract for the construction of an
officers' quarters at Bolling Field, required the contractor to use fire
bricks rather than common bricks as specified in the contract with the
result that the contractor had to use more mortar and labor at an
increased cost. Two of the judges were of the opinion-that the con-
tractor had established an extra; two of the judges dissented on the
ground that if such was the case the claim would have to be rejected

: -
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because of the failure to observe the formial requirements of the extras
article of the contract; and one of the judges concurred -in the result
on the -ground that the Government "in refusing to furnish and per--
mit plaintiff to use the brick which it had agreed in writing to furnish,
breached the contract as written and became liable for damages and
excess costs directly flowing from such breach":

In the present case, if it be assumed that the contract, properly
construed, required. the Government to furnish the contractor with
cards that- were entirely legible, free from tackiness and arranged
in proper sequence, it is by no means wholly clear that the appellant-,
was not required to perform extra work, for it may be argued that
illegible and tacky cards are as dissimilar from cards that. are legible
and free from tackiness as fire bricks are dissimilar from common
bricks. Under such reasoning, the appellant's claim that is based on
the faulty sequence of the cards would be particularly bothersome,

* since the contracting officer in his findings adinits "error in the
sequential arrangement of multiple page documents," although he
has found the defect to be "a minor one." -

.' X * It seems to me, however, that the contract cannot reasonably be
construed to have required the Government to furnish cards free from

* the alleged defects. It is obvious that the very reason for making the
contract was that the public land records of the United States were
in a deplorable, if not chaotic state, and hence that the appellant
should have expected that a good many of the original documents,
as well as the microfilm images of such documents, would be character-
ized by poor legibility and sequential arrangement. It is true that

- the. specifications' described the sample. tabulating cards made avail-
able for inspection as "representative".but, if they were not, as the

* appellant seems to allege, the Government would: have been guilty
of misrepresentation, and a claim based on'such misrepresentation
would clearly be.a claim for unliquidated damages. As for the
alleged;tackiness of the cards, the Government did not warrant
their characteristics. While the specifications required the Govern-
ment to furnish Filmsort .cards, size "c," and stated that aperture
mounting conformed to Filmsort specifications, this in itself was not
a.. warranty of absence of tackiness, even if it be assumed that the
Filmsort contract specified "no bleeding," as the appellant alleges.
The-Government, like other buyers, could be disappointed in its
expectations, and warranties are not to be lightly implied. In under-
taking to prepare the index of the public lands, the appellant agreed

* to bring order out of chaos to the extent of 100 percent, and to repair
any damage to the cards arising in the. course of its operations. In
making this sort of- an agreement, the appellant undertook a heavy

. . ,~~~~~~~
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burden and it. cannot now be heard to complain that it should n ot be
held to the letter of its agreement.

Indeed,a .common theme running through the presentation of most
of the items of the appellant's claim is that its actual costs in the &.
performance of the contract exceeded its estimated costs: before
bidding, and that it is, therefore, entitled to be reimbursed for any
unanticipated expenditures. The Board has twice rejected claims.
based on such a theory.1 As the Board said in the first of these cases :-
"A contractor's total costs may include costs which are in no way
attributable to any fault of the Government, or any breach of a
contractual obligation by the'Government. Even when they include,
moreover, claims for damages. based on a 'breach of a contractual
obligation of the Goverment. they may not be considered administra-
tively because they represent claims for unliquidated damages.":

It may be that what the appellant is really contending is that
S even thoughi the contract does not contain any express assurances

concerning the tackiness, numbering, order or legibility of the cards
that it was subject to a rule of reason which was contravened by the
allegedly exceptional difficulties it experienced in the actual perform-
ance of the contract. But the Board has held that a claim based on;
an implied condition of reasonability is a claim for a breach of con-
tract, and hence also a claim for Unliquidated damages which is not
allowable adminstratively. 2

W IAM SEAGLE, Member.

AUTHORIZATION FOR BUREAU OF RECLAMATION TO INVESTIGATE,
PLEASANT VALLEY' DEVELOPMENT

Statutory Construction: Generally
The appropriation of funds to finance the completion of the Pleasant Valley

investigation is clearly authorized by existing law.

Statutory Construction: Generally-Bureau of Reclamation: Investigations
Section 2 of the Reclamation Act of June 17, 1902 (32 Stat. 388; .43 U. S.- C.

sec. 391), section 9 of the Reclamation Project Act of August 4, 1939 (53 Stat.
1187; 43 U. S. . sec. 485), the Plod Control Act of December 22,. 1944
(58 Stat. 887), and intermediate legislation have been considered as authority
for the investigation of; works having physical and functional purposes
either relatedor not directly related to irrigation.

1 See M. Hoard, BCA-6 (May 11, 1955), and S. M. Johnson, Johnson Construction Co.,
IBCA-13 (August 18, 1955).

2 eeR. P. Shea,62 . D. 456 46 (1955).
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Statittory Construction: Administrative Construction-Statutory Construc-
tion: Legislative History-Appropriations

The statutes have been constrLed administratively and by the Congress in ap-
propriating funds and authorizing projects as permitting the Interiorb Depart-
ment to conduct project investigations for one or more multiple purposes
either related or not directly related to irrigation.

H-36505 :MARCH 28, 1958. 

TO THE COMMISSIONPR OF RECLAMATION.

This is in response to your request for a statement of the authority
for the Bureau of Reclamation to complete its investigation of a.mul-
tiple-purpose development at the Pleasant Valley site on the- Snake
River. This request is prompted, we understand, by questions raised
during the House appropriation hearings now in progress.

The question is raised on the assumption that the Pleasant Valley
development is not in itself an irrigation project.
e It should be emphasized at the outset that, the Pleasant Valley de-

velopment, for which the additional investigation funds are being
r requested, has not been conceived as an isolated development.
Pleasant Valley is more appropriately considered not in isolation but
as one unit of a complex of developments for the middle Siiake area
which together would result in the achievement of multiple purposes
including, among others, irrigation, flood control, navigation, power,
fish and wildlife, and municipal and industrial water. Neither the

-::; ' -Congress nor Secretaries of the Interior in administering the reclama-
tion laws have ever considered that each individual unit under in-
vestigation by the Bureau of Reclamation must itself include irriga-
tion as a physical, fLnctional purpose.

*0:;0:: - X Perhaps the most telling example of the inter-relationship of in-
dividual units serving. separate purposes as a part of an overall
reclamation development is the-Missouri River Basin Project hich
was authorized by the Congress in the Flood Control Act of 1944.
This authorization followed several years of investigation by the
Bureau of Reclamati6n financed from funds appropriated by the Con-
gress for reclamation investigations in much the same manner as funds
are now being sought to complete the, investigation of the. Pleasant
Valley development.

And, of course, the inclusion in projects of power development, the
surplus revenues from which serve to assist -the water users in the pay-
out of irrigation costs has long been regarded as an integral part of
irrigation development. E. g., sec. 5, act of April 16, 1906 (34 Stat.
117).



129]' PLEASANT VALLEY DEVELOPMENT 131
March~ 28, 1958

However, even regarding Pleasant Valley as an isolated project and
without considering its relationship to future potential irrigation de-,
velopment there is, in my view, no question as to the authority to in-
vestigate such a project. The question of the authority of the- Bureau
of Reclamation to investigate works that in themselves are not directly
related to irrigation has whenever it has arisen been resolved
affirmatively.

The question arises no doubt by reason of the use of the term "irriga-
tion" in the original Reclamation Act of 1902. As the concept of
resource development has evolved over the years from single purpose
to multiple purpose, the Congress has consistently recognized, both
throughthe process of appropriating funds and through'direct legis-
lative enactment that the Bureau of Reclamation under the. Federal
reclamation laws was an appropriate agency to accomplish resource
developments of a multiple-purpose character.

For example, the investigations which led to the authorization and
construction of Hoover Dam on the lower Colorado River, the first of
the really gigantic multiple-purpose projects, were conducted by the
Bureau of Reclamation in part under a specific act of Congress (act
of May 18, 1920, 41 Stat. 600) authorizing an investigation of plans.
for irrigation development in the Imperial Valley and at a time when
the basic authorizing legislation for Bureau of Reclam tion investiga-
tions still re mained section 2 of the act of June 17, 1902 (32 Stat. 388),
with its reference to "irrigation works" and "irrigation projects."

By section 9 of the Reclamation Project Act of 1939 (53 Stat. 1187),
the Congress codified in statutory form the concept of multiple-
purpose development which had gradually evolved legislatively and,
administratively in the preceding 37 years since passage of the original
Reclamation Act. For intermediate examples of legislative recogni-
tion of the concept of multiple-purpose, projects under the Bureau of
Reclamation prior to enactment of the 1939 act, see the act-of August
20, 1935 (49 Stat. 1028, 1039), authorizing Grand 'Coulee and Parker
dams, the latter, like Pleasant Valley having no functional irrigation
purpose, and the act of August20, 1937 (50 Stat. 850), reauthorizing
the Central Valley Project.

0Section 9 of the 1939 act,. as amended byv the act of August 14, 1946
(60 Stat. 1080), makes provision' for the administrative authorization
(without further congressional action) of projects, parts of projects,
and individual units embracing one or more of the following purposes:.
irrigation, flood control, navigation, power, fish and wildlife, and
municipal water supply or other miscellaneous purposes..

Within a few years after the passage of the 1939 act, the Secre-
tary, under the administrative authorization process established in
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section 9 of the act, authorized the construction of Davis Dam on
; 0 00;the lower Colorado River, all of the costs of which were allocated by-

fthe Secretary to commercial power. (See H. Doc. 186, M7th C'ng., 1st
sess.) A point of order was raised in Congress against-the first request
for funds for Davis Dam. In ruling on that point of order, the Chair-
man of the Committee of the Whole House said (87 Cong. Rec. 4047),:
"The chair has examinedSection 9 of the Reclamation Act, approved
August 4, 1939, which appears to be adequate authority for the
Secretary of the Interior to recommend the project here in question."

It is clear from an examination of the language of section 9 (a)
of the 1939 act, as amended by the act of August 14, 1946, that irri-
gation, power, municipal water supply or other miscellaneous purposes
as well as flood control and navigation stand on a par with-. each other.
-Since there never has been and could not be any question that this,
language covers a construction of a single-purpose project for irriga-
'tion there can, be equally little question that it would cover a project
-that embraced other purposes but did not include as a part of its
physical function the function of irrigation. In addition to the Davis.
Dam project, to which reference has been made above, there are other
instances of administrative authorization of non-irrigation facilities
under the procedure of the l939 act. For example, the Alcova Power-
plant (Bureau of Reclamation Project Feasibilities and Authoriza-

C tions, GPO, .1957 ed., pp. 506-510) and the additional generating
capacity at Grand Coulee Dam (H. Doc.-64, 81st Cong., Ist sess.).

The most recent confirmation from a congressional source of the,
conclusion that reclamation activities may embrace projects which
themselves do not include irrigation functional features is to be found

* in House Report 664, 8th Congress, Ist session. This is the report
of the House Committee on Interior and Insular Affairs, reporting
out H. R. 2147, a bill to authorize'the San Angelo Federal Reclama-
tion Project, which was enacted as Public Law 85-152 (71 Stat. 372)..
The Committee stated, 'at page 5 of its report, in speaking of section 9'
of the Reclamation Act of 1939, that: 
It does not distinguish between single-purpose projects and multi-purpose
projects and does not specify what proportion, if any, of the project must be
devoted to irrigation. The first project authorized for construction under this

* act was the Bulishead project (now Davis-Dam). Its entire cost was assigned
to be returned from power revenues. In ruling on a point of order, the Chair-
man of the Committee of the Whole House said of this project:.

The Chair has examined section 9 of the Reclamation Act, approved
August 4, 1939, which appears to be adequate authority for the Sec-
retary of the . Interior to recommend the project here, in question
(87 Congressional Record 4047).

Section 1 of the [San Angelo]. bill also designates lOOd control, the pro-
vision of fish and wildlife benefits, recreation, and silt control as purposes of
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the project. Flood control is recognized in section 9, subsections (a) and (b),
'of the Reclamation Project Act of 1939 as a proper 'subject for consideration
in connection with projects for other purposes under that act. The preserva-
tion and propagation of fish and wildlife is covered by the proviso to; section,

2 of the act of August 14, 1946 (60 Stat. 1080). Recreation has become vir-
tually a standard ingredient in reclamation project authorization acts. (See,
for recent instances, the acts of August 12, 1955, 69 Stat. 719 (Trinity River '
division); February 25, 1956, 70 Stat. 28 (Washita project) ; April 11, 1956,
70 Stat. 105 (Colorado River storage project); June 4, 1956, 70 Stat. 244 (Wa-
pinitia project) ; August 1, 1956, 70 Stat. 775 (Washoe project):; August 6, 1956,
70 Stat. 1058 (Crooked River project); and August 6,: 1956, 70 Stat. 1059 (LittleX
Wood River project) ). Mention of silt control in authorizing legislation as -
a project purpose is comparatively rare but is' not unprecedented; see the acts
of August 29, 1949 (63 Stat. 677) and December 29, 1950 (64 Stat. 1124) authoriz- -'
ing the Weber Basin and Canadian River projects. It is, in any event, factually
true that the present project will assist in silt control.

It has been suggested that by reason of the provisions of section
2 of the Flood Control Act of 1944, reading in part'

T * * hereafter Federal investigations' and improvements of rivers and other 
waterways for flood control and allied purposes shall be under the jurisdiction
of and shall-be prosecuted by the War Department

the Bureau of Reclamation is precluded from completing the investiga-
tion of; Pleasant Valley since one of the purposes under investigation: i
is flood control.

In the context of. section 2 from which the foregoing excerpt is
taken, it is clear that this language was not intended to bar the
Bureau of Reclamation from continuing to investigate and construct

- multiple-purpose reservoir projects which include flood control among -
their purposes, a field in 'which the Bureau had been active for years
and was engaged in at the time of the passage of the 1944 act. It was
designed, rather, to bar the Department of Agriculture from entering
on to the construction of main stream river improvements including
storage works. The complete text of section 2 is as follows. The
above-quoted portion is italicized in. context: ;

- SEc. 2. That the words "flood control" as used in section 1 of the Act of June 22,
1936, shall be construed to include channel and major drainage improvements
and that hereafter Federal investigations and improvements of rivers and other
waterways for lood control and allied purposes shall be under the jurisdiction
of and shall be prosecuted by the War Department under the direction of the 
Secretary of War and supervision of the Chief of Engineers, and Federal investis-
gations of watersheds and measures for run-off and water-flow retardation and
soil-erosion prevention on watersheds shall be under the jurisdiction of and'
shall be prosecuted' by the Department of Agriculture under the direction of the
Secretary of Agriculture, except as otherwise: provided by Act of Congress.

The relationship of the underscored portion to the balance of the
esntence in which it is located demonstrates conclusively that the pur-
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' f S pose of the Congress was to establish and differentiate between the
relative roles of the War Department and the Department of Afgricul-
ture in water resource development. It was to distinguish on the
,one hand between activities on or closely related to streams themselves,
which were by that provision denominated "flood control" and placed
under the jurisdiction of the War Department, and offstream activities
such as investigations of watersheds, measures for runoff; waterflow
retardation and soil erosion which were to be under the jurisdiction
of the Department of Agriculture. The section has no relationship
to the activities of the Department of the Interior. That this is so is,
I believe, made even clearer by the fact that in section 9 of the same
act, the Congress authorized the Bureau of Reclamation to undertake
its .portion of the multiple-purpose Missouri River Basin development
which port-ion includes flood control as one of the purposes to be served.

Moreover, since 944 the Congress has appropriated large sums for
investigational work by the Bureau of Reclamation which has covered
potential projects providing flood control as well as other purposes,
a fact of which the Congress has been aware annually in the appropria-
tion presentations.

It is worth noting, also, in considering the intention of the Congress
that the annual appropriations act providing funds for Bureau of
Reclamation investigations state that such funds are available, "for
engineering and economic investigations of proposed Federal reclama-
tion projects and studies of water conservation and development
plans." (For example, see Title II of the Public Works Appropria-
tion Act, 1958.) The phraseology here used is much broader than..
that -which would 'be employed were it the intent of the Congress

* to confine the Bureau of Reclamation to works which do not include
flood control. In addition, and as above noted, the Pleasant Valley
development is not, in any event, a single-purpose flood control struc
ture. Functionally it will serve the multiple purposes of flood control,
power, navigation, and fish and wildlife.

Finally, even if it might have been possible, in 1944, to read section 2
of the 1944. act as ousting the Department of the Interior from all
investigations touching upon flood control, a reading I could not have'
concurred in for reasons above stated, the fact is that the statute has
not been so read either administratively by the Interior Department
(or for that matter by the Corps of Engineers) or by the Congress
in appropriating funds and authorizing projects. That long-standing
construction must be regarded as controlling. (Brown v. United
States, 113 U. S. 568 (1885); Logan v. Davis, 233 U. S. 613 (1914);
United States v. Jackson et al., 280 U..S. 183 (1930); United States v.
Chicago North Shore Railroad Co., 288 U. S. 1 (1933).) Particularly
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is that construction. to be regarded as controlling when the Congress
itself has concurred in such construction through its legislative and

* appropriative processes.
For the- foregoing reasons I am satisfied that the appropriation of

funds to finance the completion of the Pleasant Valley investigation
is clearly authorized by existing law.

ELMER F. BENNETT,
Solicitor.

APPEAL OF DUNCAN CONSTRUCTION COMPANY

IBCA-91 *. . Decided April 2, 1958

Contracts: Appeals-Contracts: Substantial Evidence

A factual statement by a contractor in a notice of appeal is a mere allegation 
of what the contractor asserts to be the facts, and, if disputed by the Gov-
ernment, cannot be accepted as proof that: the facts so asserted are true.

Contracts: Appeals-Contracts :Substantial Evidence.
In an appeal attacking the validity of a finding of fact or decision by a

contracting officer, not patently erroneous, it is incumbent upon a contractor
who advances a claim against the Government that was denied by such
finding or decision to come forward with evidence showing error therein,-
and in the absence of such evidence the Board of Contract Appeals cannot
properly overrule the decision of the contracting officer. In such a case,
the burden of the appeal is upon the contractor's shoulders, and that
burden- calls for evidence on the contractor's side to show that the' action
taken by the contracting officer was erroneous, for the- findings of a con-
tracting officer are presumed to be correct in the absence of proof to the
cohtrary.

Contracts: Interpretation--Contracts: Specifications

Where a contract contains separate unit bid prices for the puddling and for
the compaction of backfill, and contains specifications which limit puddling
to backfill that is composed of silty material and require compaction:for-
backfill that is composed of sand or gravel, a provision in the contract
which authorizes the contracting officer to direct that unsuitable founda-
jtion material be removed and replaced with selected material and which
states that the puddling or compaction of such refill material shall be paid
for at the unit bid price for the puddling or compaction of backfill, as the
case may be, is to be interpreted as calling for the compaction, rather

-than the puddling, of refill material that is composed of sand and gravel.

BOARD OP CONTRACT APPEALS

This is a timely appeal by the Duncan Construction Company,
Moses -Lake, Washington, from a findings of fact and decision by the
contrading'officer dated September , 1956, which denied its claim
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for additional cmpensation arising out of its performace of Con--.
tract No. 14-06-116-5035. The contract, -in the original amount of
$23,926.50, was dated January 31, 1956; was on Standard Form 23
(revised- March 1953); and incorporated the General Provisions of
Standard Form 23k (March1953). The contract work covered'the

"Siphon Alterations Lateral EL2OM-East Low Canal Laterals, Block
40, as described in Specifications No. 117C-351, Columnbia Basin Pro-
ject, Washington. A work was completed and accepted on May
I1, 1956, which was within the contract time.

No hearing was requested nor held.
'The contractor's claim in the total amount of $870.75 for additional

"excavation and compaeting flter material is based on three items,
which were excepted from the contractor's release on contract dated

lWay 28, 1956. Each item of the claim is discussed separately below.

-Claim Item (a),
Ec'calvation of open drain ditch net to disipator pool,

168. yds. @ $2.00 =$3386.40lailmed

In order to remove the ground water from the site of the dissipator
- and stilling-pool structure by gravity the contractor cut an open
temporary drain ditch between the upstream end of the structure site 
-at Station 455 and a point approximately18 feet north in the
bottom of an existing open permanent drain ditch.parrelling Lateral
EL2OM. To~ dirain properly the water through the temporary ditch,
it was neessary to deepen the existing open ditch for a distance of
approximately 200 feet. downstream from its connection with the
temporary drain.

It appears from the contracting officer's findings that this work
-was undertaken by the contractor, without direction by the contract-:
ing officer or any of his representatives, for the purpose of removing
the ground water at the structure site, which was te contractor's
responsibility. The contracting officer subsequently decided that the

temporary drain ditch should be converted to a permanent French-:-
type drain in order to provide a positive means for the escape of
ground'water expectedto accumulate around the dissipator structure..
H ' : ~e accordingly directed the contractor to fill the approximately

-eighteen feet of newly-cut open temporary drain ditch to a depth
of approximately two feet with selected sand-gravel filter material
similar to and continuous with the materials placed around the dis-
sipator structure. The record indicates that the contractor was paid.

' -$115 for the excavation of the: temporary drain ditch, that is, for,
51.5 : cubic yards at the rate of $2 per cubic yard, under Bid Schedule
Item No. 1, "Excavation for structures," and was paid $5.26 for placing
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the: sand-gravel filter material in the temporary ditch, thaf is for
.26.3 cubic yards at the rate of 0.20¢ per cubic yard under-Bid Schedule
Item No. 2, "Backfill about structures." In addition, 26.3 cubic yard
miles of overhaul, for hauling the select sand-gravel filter material,
was paid for on Purchase Order No. 36,789, the price of which is
not disclosed in the record before the Board.

Trhe contractor does not'claim that the contracting officer directed
it to provide, the temporary drain ditch: or deepen the existing open
ditch, but claims that 168.2 yards (obviously cubic yards) of material
was excavated and that,. while the contractor, wanted to fill the tem-
porary drain ditch in order to facilitate the placing of backfill around.
the dissiaor structure, it was not permitted to do so by the contract-:
ing officer. That, the contractor claims, caused a heavy cost. to it for
which it should be reimbursed on the basis of 168.2 cubic yards of
excavation @ $2 per cubic yard or $336.40.

The contracting officer dismissed the contractor's claim by the,
following statement: "Any additional Iwork performed by the con-.
tractor to dewater this area was for his convenience and in accordance:
with the provisions of Specifications subparagraph 30 (c) .? 1

The statements contained in the contractor's Notice of Appeal wereE 
commented on by the Construction Engineer in a memorandum dated'
November 29, 1956, to the Project Manager, who was the contracting

: officer. After referring to the fact that the contractor had been paid
for 5.5 cubic yards of excavation and 26.3 cubic yards of backfill,
the Construction Engineer stated:

* These ::quantities are supported by field data and ofice computations.
which are on file in the Division Office. There is no basis for the contractor's.
claim for-168.2 cubic yards of excavation from the temporary connecting drain.

* ditch since no such amount of material was moved.

-lX e -then went on to explain that the 57.5 cubic yards of excavation
paid for did not include any work done by the contractor in deepening
the existing: open ditch with which the newly-constructed drain ditch,
connected. C

In the same memorandum but commenting on the cost of backfilling
around the dissipator structure the Construction Engineer stated:

Utilizing the temporary drain as a permanent french drain did not hamper!
the contractor in his operations. Due to the terrain and ground-water conditions,;

1"30. Olassification of ecavation. * * * (C) Payment.-Insofar as practicable, the
material moved in excavation for structures shall be used for backfill, otherwise it shall;
be wasted as directed by the contracting officer. Payment for excavation for structures
will be made at the unit price per cubic yard bid therefor in the schedule. The unit price
bid in the -schedule for excavation for structures shall include the cost of all labor and
materials for cofferdams and -other temporary construction, of all pumping and unwatering,
of all other work necessary to maintain the excavations in good order during construction,
of removing such temporary construction, where required, and shall include the cost of
disposal of the excavated material." ; 
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-he was obliged to work from the side of the structure opposite the existing
open drain.

The contractor has not come forth with any evidence to overcome
the findings of the contracting officer. In particular, it has not shown
that the excavation which forms the subject of Item (a) was ordered

-by any authorized agent of the Government, or that such excavation
was in excess of the "work necessary to maintain the excavations inf
good order during'construction" mentioned in subparagraph 30 (c)
of the specifications, or that 168.2 yards of material was actually
excavated, or that the costs incurred by reason of the contracting
officer's decision to convert the temporary ditch into a permanent

Trench-type drain exceeded the sums allowed on account of his decision.
In fact the contractor has submitted no evidence at all to the 'Board

-; - 'tbearing on this item of the claim. The Notice of Appeal contains
'the only statement of record made by the contractor concerning the
erroneousness of the findings of fact.2 That statement, standing
:alone, is a mere allegation of what the contractor asserts to be the
facts, and, being disputed by the Government, cannot be accepted as
proof that the facts so asserted are true.'

In an appeal attacking the validity of a finding of fact or decision
by a contracting officer, not patently erroneous, it is incumbent upon
ta contractor who advances a claim against the Government that was
denied by such finding or decision to come forward with evidence
showing error therein, and in the absence of such evidence this Board
-cannot properly overrule the decision of the contracting officer.4 The
'contractor here involved, having based its appeal merely on its un-
sworn written allegations, apparently does not appreciate the fact that
This Board must rely upon the evidence, whether of record, or by
'testimony offered by the parties in support of their claims il order
:to arrive at a decision 5 The burden of this appeal is upon the con-
'tractor's shoulders, and that burden calls for evidence on the con-
'tractor's side to show that the action taken by the contracting officer
'was erroneous; and it is not sufficient merely for the contractor to say

2 ndings of fact on claim item (a) are erroneous because the contractor wanted to
fill the ditch next to the dissipator so he could get to the structure to backfill same. The
contracting officer would not allow this: because it would shut off the flow of water from
the french drain. This ditch excavated by the contractor with 68.2 yds. of material was
a direct cost to him at that time and another heavy cost when he wasn't able to fill it
to get back to the structure. Inasmuch as the contractor only had to dewater the structure
during construction, payment should be made for permanent dewatering."

sAAA Construction Company, 64 I. D. 440 (1957); Montgomery Construction Comapany,
ASBCA No. 2556 (January 23, 1956); B. J. Couvilion, ASBECA No. 1621 (September

'17, 1953).
4 Gila Construction Company, Inc., IBCA-46 (December 20, 1955) Lowdermilk Brothers,

-IBCA-10 (February 11, 1955) A. . Ratner Chemical Co., ASBCA No. 474, 5 CCF par.
:'1113 (September 29, 1950).

6J. Sklar Mfg. Co., ASBCA No. 1671 (January 12, 1954).
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the action was not proper,-for such a contention should be supported by
proof giving some explanation of just why it was an error. In the

-absence of such proof the Board must accept the record, together with
any testimony submitted by the Government, as being correct, unless
it, on its face, shows error or that it is unbelievable6 While the
record pertaining to this item of the claim stems from oral under-

standings on both sides, and, as such, is not of any great value to the
Board in reaching its decision, the findings of -the contracting officer
must be presumed to be correct in the absence of proof to the contrary.7

While it appears to'the Board that a change in the drawings and
specifications, within the meaning of Clause. 3 of the General Provi-
sions of the contract, was made when the contractor was directed to'
fill in the temporary drain ditch with two feet of selected sand-gravel
filter material, it is not necessary to decide that point, since, irrespec-
tive of whether this direction amounted to a change, the 'contiacting
of'ce's findings of fact and decision in respect to'this item of the claim
mlust be affirned'because of the contractor's failure to submit any evi- 0
dence to support its claim..

ClaimIteM, (b)
C, mpaeting. dflter material under pipeline, 394.3 u. yd8. $0.50-

$197.15 claimed

During construction it was found that the- subgrade.materials in the
bottom of the concrete pipe trench were not suitable for a foundation
for the pipe. The contractor was directed to remove the unsuitable
materials and refill with selected sand-gravel material to a depth of
two feet, pursuant to subparagraph 34 (a) of the specifications.'

The contracting officer found that the contractor was directed to re-'
nove the unsuitable material in the bottom of the concrete pipe trench,

and to refill it with selected material, and to consolidate the backfill by
puddling methods; that puddling was considered the most suitable and
economic type of consolidation since the trench was discharging ground
water and the select backfill was a sand-gravel material; that the
select; backfill was placed by direct dumping. from trucks, was not
adequately saturated with water and no spading, rodding or other

Ibid.
Cental Wrecking Corporation, 64 I . 145 (1957); A. G. McKinnon, 62 I. D. 164

(1955:).
"34. Exccavation, backfill, and colnpacting or puddling backfill in concrete-pipe trench.

"(a) * * * Provided, That, if the material in the bottom of the trench is not suitable,
as determined by the contracting officer, for a foundation for the pipe, the unsuitable i

* material shall 'be removed to a depth as directed. The material removed below the bottom
f the pipe shall be replaced with selected material compacted in an approved manner. :

:" *' * Payment for required compaction or puddling will be made at the applicable
unit price bid in the schedule for compacting backfill in concrete-pipe trench or for
puddling backfill in concrete-pipe trench. * * *"
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00 03 means of agitation was employed; that this resulted in an improperly
consolidated backfill which was'rejected as not meeting the specifica-

* -0: f tion requirements for puddled backfill set out in-subparagraph 34 (d)-
that the contractor was told that the backfill must be replaced or re-
t0 worked to meet the specification requirements for puddled backfill

* f:fand that proper consolidation was achieved by vibrating until con-
solidation was comparable to that which would have resulted from

* 07 ;thorough puddling. The work was then accepted and paid for under
Bid Schedule Item No. 6, "Puddling backfill in concrete-pipe trench,"
at the unit price of $1.50 per cubic yard for 394.3 cubic yards, or a total
of $591.45.

* f The contractor contends that it placed the selected material in the
ditch as it was told it coul-d; that the material was dumped in piles
from 6 feet to 10 feet apart in running water and then shoveled by
hand into the pools of water that immediately appeared between the
piles; that the more it was rammed and rodded the more mushy the
material became; and that the contractor was then advised that a
vibrator would probably be necessary to consolidate the material.
Since there was no item in the Bid Schedule for consolidating gravelly
material, as such, and since only silty material was specified for pud-
dling in subparagraph 34 (d) of the specifications, the contractor
argues that payment should have been made under Bid Schedule Item
No. 5, "Compacting backfill in- concrete-pipe trench," at the unit price
of $2.00 per cubic yard for 394.3 cubic yards, or a total of $788.60, thus

t- leaving a difference of $197.15 between -the amount allowed and the
amount claimed.

The record contains a memorandum from the contracting officer to,
the Department Counsel, dated January 7, 1957, which states that the
vibration of the selected material was required by Government per-

* sonnel but that the vibration was necessary only because the puddling
had been done in a manner that did not conform to the specifications.

- The quantity, 394.3 cu. yds., of selected backfill material involved is
not in dispute. The only matter in dispute is the Bid Schedule Item
under which payment for the consolidation of this material was made.;

: The contracting officer determined that it should be paid for under
Bid Schedule Item'No. 6, "-Puddling backfill in concrete-pipe trench,"'
at the unit bid price of $1.50 per cu. yd. The contractor contends that

' i "34. Ecavation, backfill, and compacting or puddling ackfill in concrete-pipe trench.
"(d) Puddling backfill in concrete-pipe trench.-If only fine silty soils are available

for backfilling the pipe trench the requirements specified for compacting of backfill are
changed to puddling of backfill: Provided, That the slope of the trench is such that puddling
is practicable and is directed by the- contracting. officer.

"The material used for puddling baekfill shall be silty material approved by the con-
tracting officer. The material shall contain no stones larger than 3 inches in diameter and
shall be obtained from-* required excavation or approved borrow pits. The contractor
shall furnish the water required for puddling."
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-payment should have been made under Bid Schedule Item No. 5,, "C6m-
pacting backfill in concrete-pipe trenli," at the unit bid price of $200
per cu. yd.

'Paragraph 34 of the specifications outlines two methods for back-
filling in a concrete-pipe trench. Subparagraph* (d) covers the
puddling method-which is limited to silty material by the folowing
sentence of the specifications: "The material used for puddling back,-

* fill' shall be silty material approved by the contracting officer' [italics
-supplied]. Subparagraph (c) 1 oersthe compacting method, which
is. further spelled out in Paragraph 35- of the specifications.l Sub- 
paragraph (c) 12 of the latter paragraph covers the compacting 'of
cohesionless free-draining materials such as sands' and graves, and
;provides that compaction of the materials may be performed by varioms -

means, including vibrators.
Sand-gravel was the very material the contractor was required to:

place in the concrete-pipe tren*, To be sure it was not originallyX
placed and distributed in the trench as specified, but the contractor -
did ultimately consolidate it to a suitable condition and it was accepted
by the contracting officer. While the contractor has not come forth
with any -evidence to support its -position in respect to this item, of
the claim, it is. the. Board's opinion that such evidence was- not%
necessary because the specifications are clear as to hat should have
been required and the Bid Schedule is clear as to the item under which
- -aymentshould have been made, depending on the material involved. 13

The position of the Government with respect to- the meaning of the:
specifications appears to be -that the provision of subparagraph

':"34.. Eocavation, backfill, and compacting or pddling backfilZ in concrgte-pid trench.
"(c) Compacting backfil in concrete-pipe trench.-Backfll material about the concrete

pipe shall be compacted to a height of % o the outside diameter above the bottom of -

the pipe. Backfill to be compacted shall be placed, moistened, and compacted in accordance
with the requirements of Paragraph 5. Compacting shall be performed concurrently on

* both sides of.the pipe. The material used for backfill to be compacted shall-be approved
-selected material containing no stones more than 3 inches in -diameter, obtained from
required excavation or from borrow pits. To prevent unequal loading and displacement
of the pipe the backfill shall be placed and compacted in layers having essentialiy the:
same top elevation on each side of the barrel."-

2 .35. Compactig. earth seaterials. - -
'1(a) Compacting cohesionless free-draining materials.-Where compacting of cohesion-

-less free-draining materials, such as sands and gravels, is required, the materials shall
- be deposited in horizontal layers and compacted to the relative density speeified below. --

"The thickness of the horizontal layers after. compaction shall not be more than 6 inches -
: if compaction is performed by tampers or rollers, not more than 12 inches if compaction
is performed by treads of crawler-type tractors, surface vibrators, or similar equipment,

- and not more than the penetrating depth of the vibrator if compaction is erformed by - -

internal vibrators. - 5
The relative dcnsity of the compacted material shall be not less than TO percent as

- determined by the standard Bureau of Reclamation relative density tests for chesionless
free-draining soils." 

1 See Note 4, supra. -
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34 (d) which confines the use of the puddling method to silty material
is applicable only to "backfill"; that refill material placed in the bottom
of a pipe trench to replace unsuitable material is not "backfill"; and
that the contracting officer was, therefore, free to deviate from sub-
paragraph 34 (d) in determining the method to be used in consolidat-
ing refill material placed pursuant to subparagraph 34 (a). The
last-mentioned subparagraph states, however, that payment for.
"required compaction or puddling" of refill material is to be ma de
at the unit bid price for the compaction or puddling, as the case may
be; of the "backfill" in the pipe trench.'-4 Application of subpara-
graph 34 (a) thus necessitates resort to subparagraph 34 (d),
and: likewise subparagraph 34 (c), because these are the provi-
sions of the contract which define what it is that is to be paid
for as-puddling and what it is that is to be paid for as compaction.
Indeed, this relationship. of the provisions infquestion was recognized
by the contracting officer since, as has been stated, he found that the
initial placement of the refill material was rejected because such
placement did not meet the requirements of subparagraph 34 (d).
The Board thinks it is clear that'subparagraph 34 (a) must be read in
the light of the other provisions of the contract that deal with the
consolidation of earth materials, particularly subparagraphs 34 (c)
and 34 (d), and that, when so read, it calls for the compaction, rather
than the puddling, of sand-gravel material used to replace unsuitable
material at the bottom of a pipe trench. In view of what appears to
be the clear intent of the specifications in this particular, it is most
difficult for the Board to. understand the logic used by the contracting
officer in applying the "puddling" rather than the "compacting" unit
bid price in making payment for the consolidation of the selected
sand-gravel material. The Board finds that the-contracting officer's
findings of fact and decision on this item of the claim are patently
erroneous and therefore the Board is required to overrule them.le The
contractor is therefore entitled to payment at the unit price of. $2.00,.
rather than $1.50 per cu. yd., for the 394.3 cu. yds. of backfill involved
or an additional $197.15 on this item of the claim.

Claim Item No. ()
* if ompaoting filter material around dissipator pool, 84.3 yds. @

$400-$33'7.-20

Prior to the start of structure backfill the contractor was instructed
'to place sand-gravel backfill around the wall of the dissipator and

: -- See Note 8, supra.
ie See Note 4, upra.
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stilling-pool structure to certain prescribed lines and grades to provide,
for free discharge of ground water. X

The Contracting Officer found that the, contractor was advised,
before placing this, backfill material, that its compaction was neither-
necessary nor desirable-and that no payment would be made therefor;
that the contractor nevertheless insisted on compacting the backfill,
that'during the placing operation it made a token com paction effort, 
by running an AC04 crawler tractor over the material. several times,
which was not in accordance with the specification requirements for
compacted backfill; and that no protest or request for written instruc-
tions was addressed to any G;overnment personnel as provided for
under paragraph 9 of the specifications.

The' contractor claims that the backfill was done in accordance with
subparagraph 35 (c)l of the specifications, and that it did protest.31

This item of the contractor's claim, like Item (a), is not supported-
by any evidence.

Subparagraph 33 (b) of the specifications provided for the com-
paction, to certain lines and slopes, of the backfill about the dissipator
structure "unless otherwise shown on the drawings or directed" [italics'
supplied]. The direction to delete compaction, which the contractor
concedes it received, appears to have been based on this provision. If'
so, the contractor's action in attempting to compact the backfill was
a breach of its own contractual obligations, for which no payment
would be due it under the contract.

Even if this were not the case, the contractor has not proved any
facts which wouldentitle it to compensation for the alleged compaction

'of the backfilL The only statement made by the contractor regarding
the incorrectness of the contracting officer's decision is contained in
the Notice of Appeal.l8 There is no evidence that the backfill was
compacted in a manner and to-a degree that met the density and other
requirements of subparagraph 35 (c), and no evidence of any fact that
conceivably might justify the contractor's failure to comply with the
direction to delete compaction.

As stated under item (a) the mere assertion of an allegation cannot
be accepted as proof of the correctness of the allegation,1s and when
a contracting officer's findings of fact are attacked on appeal the burden

' See Note 12, suPra.
'7 "Findings of fact on claim item (c) are erroneous because the contractor did compact

this material according to the specifications, Paragraph 36, sub-paragraph (if compaction
is performed by treads of crawler-type tractor)., He also did protest when he was directed
to delete this item as you have admitted in Paragraph 13 in findings of fact and then
contradicted in the next paragraph (No. 14). The contracting officer did not make any
changes in accordance with Paragraph 3 of the General Provisions."

irid.
See. Note 3, supr-a.
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of showing that an error was made rests, in a case such- as this, -upon
*000 V 0 the contractor.- Since the contractor has not produced any evidence
* - 0 - to show that the substance of its claim is meritorious, the Board must

affirm the contracting officer's findings of fact and decision on Item (a),
irrespective of whether, there was a compliance with the. protest
provision.21

Conclusion

Therefore, pursuant to the authority delegated to the Board of Con-
tract Appeals by the Secretary of the Interior (sec. 24, Order No. 2509,
as amended; 19 F. R. 9428), the findings of fact and decision by the
contracting officer dated September 5, 1956, are affirmed as to items
(a) and (c) andreversed astoitem(b).

ARTH-uR 0. ALLEx, Alte)-nate Meiher..
We concur:

THbojoRu H. HIAAS, Chairirnzn.
HERBERT J. SLAUGHTER, M er. : 

20 See Note 4, 8spra.
See Note 7, sspra.:
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DAY MINES, INC.'

A-27553 "Decided March I8 19-8*

Mining Claims: Land's Subject to-Mining Claims: Withdrawn Lands-
Withdrawals and Reservations: Power Sites,

Prior to passage of the act of August 11, 1955, lands embraced in an existing.
power-site withdrawal werej not open to mining location, and a mining,
c:laim located subsequent to a withdrawal of the land for power-site purposes,
but prior to passage of the act, is null andvoid where the land embraced in
the claim had not been restored to entry under section 24 of the Federal'
Power Act at the time of location. -

APPEAL FROlI THE BUREAU, OF LAND MANAGEMENT

Day Mines, Inc., has appealed to the Secretary of the Interior from'
a decision of the Director, Bureau of Land Management, datedJwuly
31, 1957, which affirmed the decision of the manager'of the Boise,
Idaho, land office,;dated .March' 2, 1956, declaring null' and void 13
lode mining claims designated as Castle Nos. I to 6, incusive, Nos. 9
and 10, and. Placer King Nos. 5, 6,7,9, and 10.

:: In his decision the Director stated that the mining claims involved
were located at various dates in 1947, 1948, and 1949 on land' described
by metes and bounds:in sec. 3, T. 47 N., R. 4 E., Boise, Meridian, Idaho;
that location notices were recorded in the office of the county recorder
of Shoshone. County, Idaho; that on February 27, 1956, the appellant
filed photostatic copies of the location notices: and of the proofs of
labor in the Boise land office of the Bureau under the provisions of
section 4 of the act of August 11, 195.5 (30 U. S. C., 1952 ed., Supp. IV,
sec. 623); that the land on which the locations: were made had been
reserved from entry, location, or other disposal under section 24' of
the Federal Power Act (16 U. S., C., 1952 ed., sec. 818) on July 10,
1928; that the manager declared the claims'nullland void on the
grounds (1.) that; mining claims 1cated'on land after the land has
,been withdrawn for power purposes and prior to the effective date of
the actof August 11, 1955, supra, are invalid, and (2.) that such invalid,
mining claims are not subject to the provisions of the'act of 'August 11,

It appears from the record that there is no dispute as to the facts
in the case, i. e., that the locations were made in 1947, 1948, and 1949,
at: a time when the land on which the locations were made had been
withdrawn fromii location. Instead, the appellant contends that the
Director misconstrued the provisions of the act of August 11, 1955, in

*Not i chronological order.

464600-5---.-l 65 I. D., No. 4
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that the locations made on the land involved after the withdrawal but
prior to passage of the act do come within the provisions of the act
and were validated by the act.

The appellant's contention is that section 4 of the 1955 act provides
.that all unpatented mining claims shall be filed for record with United
States district land office "within one year after the: effective date of
this act [August 11, 1955], as to any or all locations heretofore made"
and a statement as to the assessment work done or improvements made
during the previous assessment year, and that it has done this; that
as section 4 provides that "locations heretofore made" come within the
act, and section 5 (30 U. S. C., 1952 ed., Supp. IV, sec. 624) excludes
all locations made prior to the date of withdrawal or reservation from
the provisions of the act, the Bureau was in error in. holding thatfs
claims located subsequent to a withdrawal or reservation but rior.
to the date of the act, did not come under the provisions of the act;
that all power-site withdrawals or reservations are made subject to
existing mineral rights, so section 4, in using the language "locations
'heretofore made,' could only have reference to locations made subse-
quent to a withdrawal or reservation, but prior to the date of the act;
and, finally, that the Bureau was in error in referring to the intent
of Congress as the statute is not ambiguous, uncertain or unintelligible
and sections 4 and 5 are plain, clear and concise, and the congressional
intent is entirely immaterial.

The arguments advanced in this appeal to the Secretary are identical
to those presented before the Director. I have carefully examined the
decision of the Director and I conclude that the answers given to these
same arguments by the Director are correct and fully answer the
appellant's contentions.

It need only be added that section 2 of the act of August 11, 1955
* (X30) U. S. C., 1952 ed. Supp. IV, sec. 621), provides in part as follows:

Sec. 2. All public lands belonging to the United States heretofore, now or here-
after withdrawn or reserved for power development or power sites shall be open
to entry for location and patent of mining claims and for mining, development,
beneficiation, removal, and utilization of the mineral resources of such lands
under applicable Federal statutes:i *

This section operates to open, lands in power sites to mining location
only prospectively, i. e., from the efective date of the::act. It does;
not purport to open power sites retroactively to mining location before
the effective date of the act.

The purpose of the act is perhaps best explained in the report of
the Department to the- Chairman, Senate Committee on Interior and
Insular Affairs, dated July 18, 1955, on the bill, H. R. 100, [84th( Cong.
1st sess.] which was subsequently enacted as the act of Au uist 11, 1955.
In this report it was stated:'
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This till would open lands withdrawn or reserved; for. power development or
power sites to entry- for location and patent of mining claims. Use of the land
for power development and other purposes would be protected by various specific
provisions which reserve power rights to the United States, relieve the United
States of liability for damage to mining property because of the later use of
the lands for power development, limit the use of the surface of an unpatented
mining claim to mining purposes only, and require the filing for recordation
in the United States district land office of mining claims located under the bill
and of annual assessment work statements.

The purpose of the bill is, apparently, to remove the prohibition, which at
present exists, against mining locations under the general mining laws (30
U. S. C., sec. 21 et seq.) where the lands involved are affected by a power site.
withdrawal or reservation. * * *

Under existing law, lands withdrawn or reserved for power development or
power sites may be restored to entry and location under the mining laws when-
ever their value for power purposes would not be injured or destroyed as a result
of such restoration (see. 24 of the act of June 10, 1920, as amended, 16 U. S. C.,
sec. 818), and, under; existing procedure, the Federal Power Commission, as well
as this Department, considers each proposed restoration individually on its own
merits. The bill would eliminate the necessity for individual consideration of
the facts warranting restoration in each particular case.

Senate Report No. 1150 [84th Cong., 1st sess.] confirms the above
statement of the purposes of the proposed act by the following lan-
guage:

* * * Section 2 operates to open to entry under Federal mining laws public
lands presently withdrawn, or reserved for power development or power sites;
public lands so withdrawn and reserved in the future would be subject also to
entry under the conditions provided for in the act.

In reference to the language in section 4 of the act upon which the
appellant bases its contention that mining claims located in power-site
withdrawals before the date of the act are covered by, the act, the
Senate report-as was stated in the Director's decision-reads as
follows:

Section 4 establishes recording and assessment reporting requirements for
unpatented mining claim locations made prior to the effective date of this act,
and recording and assessment reporting requirements for locations which might
be made after the date of the act. -

In adopting the following language-

The owner of any unpatented mining claim located on land described
*in section 2 * ** as to any or all locations heretofore made- -

it should be understood that this language refers to claims based on valid entry;
for example, where a locator has made entry prior to the withdrawal or reserva-
tion for power-site purposes of the lands entered.

In short, the language of H. JR. 100 as reported by the committee does not
validate locations or claims based o entry after public lands have been with-
drawn or reserved for power development and prior to restoration. [Italics sup-:
plied. U. S. Cong. and Adm. News, Vol.2, p. 3006.]

- 145] 
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The legislative history of the act further shows0 that thete-was no
discussion of any intention that the bill should validate any mining
claims made subsequent to a" withdrawal of the lands involved and
prior to passage of the act.

- . Under the circumstances, it is abundantly clear that the act does not
0: . cover thei appellant's claims, and that those claims are null and void.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23 Order No. 209, as revised; 17
F. R. 6794), the decision of the Director, Bureau of Land Manage-
ment, is affirmed.

EDuNv T. FRrrz,
Deputy Solicitor.

WINCHESTER LAND AND CATTLE COMPANY ET AL.

- A-27546 Decided April 8, 1958

Grazing Leases: Preference Right Applicants
In order to be entitled to a preference right to a grazing lease under seetion

15 of the Taylor Grazing Act, one need not be engaged in the livestock
business or derive his principal source of income from raising livestock.
However, whether one is primarily or exclusively engaged in the livestock
business is a factor which can be considered in making an award of leases
between two preference-right applicants.

Grazing Leases: Preference'Right Applicants
A preference-right applicant for a lease under section I5 of the Taylor Graz-

ing At mustt show that he needs the public land applied for to enable bim
to make proper use of his contiguous land; thus where an applicant' owns
land contiguous, to public land' applied for and uses. both for summer grazing;
he cannot claim a preference right on the ground that he needs the public
land to complement his operations on winter lands which are also owned
by him but which are not contiguous to the public land.'

Grazing Leases:sPreference Right-Applicants-Grazing Leases: Appor-
tionmentof Land

Where two contending preference-right applicants have not shown that they
needl'the public land applied'for in order to enable them to make proper
use of their. contiguous lands, an award is to be made between them as
though they were not preference-right applicants.

Grazing Leases: Preference Right Applicants-Grazing Leases: Apportion-
ment of Land .

As between contending applicants for section 15 leases who own contiguous
lands, an award must be made to the one who has greater need of the
public land to permit proper use of his' contiguous land. If, only one of
the applicants owns adjoining land, an award must be made to him if he
needs the public land for proper use of his contiguous land even though
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another applicant may have a greater need for the public land.' If none
of the contending applicants owns contiguous land, an award is to be made
between them on the basis of such factors as their need for the land and
proper range management practices.

Grazing Leases: Preference Right Applicants
Where the case files contain insufficient factual information upon which to

make an award of public land between two contending, preference-right
applicants, the case will be remanded to the Bureau of Land Management
for a further investigation -

APPEAL FROM TRE BUREAU OF LAND MANAGEXENT i

Winchester Land and Cattle Company and Albert Winchester have
appealed to the Secretary of the Interior from a decision of the Act-
ing Director, Bureau~ of Land Management, dated August 21, 1957,
which affirmed the decision of the district range manager, Lander,
Wyoming, dated February 2, 1957, which rejected the company's
application-for the renewal of its grazing lease Cheyenne 060049,
issued under section 15 of the Taylor Grazing Act, as amended (43
U. S. C., 1952 ed., sec. 315m), insofar as the Nl/2$E',4 sec.,4, T. 42
N., R. 107 W., 6th P. M., Wyoming, is concerned and awarded that
land to Dale Wedge, pursuant to his application, Cheyenne 67046
filed August 14, 1q56, for 440 acres of land. C

In his decision the range manager pointed out that the appellants
and Wedge had been unable to reach any agreement as to a division of
the lands involved in their conflicting applications; that both parties
are owners of contiguous lands and are therefore preference-right ap-
plicants (43 CFR 160.3 (a)) ; thatthe Secretary has held that' if both
applicants have equal preference rights the Bureau of Land Manage-
ment must render a decision on the basis of the land use pattern, the

i equities of the applicants, the comparative ability of the applicants
to utilize the range under proper range management practices, the
amount of Federal range that is necessary to permit proper use of
the preference-right applicants' base land and any other factors whch
are pertinent to the purposes of the Taylor Grazing Act; that the base

* lands of both applicants are situated and watered in a manner that
both can effectively utilize the range under proper range management
-00 practice; and that the contignous base lands of both applicants are
suitable only for sumer grazing.

0 I The range manager then stated:

Winchesters have at a lower elevation, an extensive hay ranch where the cattle
* are wintered while Wedge buys stock in the spring, summers them on base lands

along with the public domain and sells in the fall. In an operation such as the

'All of the 440 acres were included in the appellants' lease and all but the N1AsEY 4
sec. 4 were included in the renewal granted by the range manager.
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one of Mr. Wedge's an applicant's need could never be confined or limited, while
a year-round operation is either limited by its summer or winter feed or forage
supplies, in this manner the deficiencies are the need for Federal Range to permit
proper use of the base land. Mr. Wedge has plans for improvements whereby
hay production would be possible and facilitate a year-round operation.

Elven with some hay production Mr. Wedge will no doubt remain deficient in
winter forage in comparison to summer supplies.

The range manager thereupon rejected Wedge's application for 360
acres-,and.allowed it for the 80 acres involved in this appeal.

In their appeal to the Director the appellants specified numerous
errors in the manager's decision, the more important of which are as
follows:

1. That the decision hinders the stabilization of the livestock industry
dependent upon the public range and encourages speculative use of the range.

2. That Wedge is not engaged in the livestock business; that he does not
depend on his livestock operation as his sole means of support, but is regu-
larly employed in another business in the town of Dubois, Wyoming,-and as
a dude wrangler in hunting and fishing expeditions.

3. That the manager's decision ignores the equities existing between the
applicants, the comparative ability to utilize the range under proper range
management practices, and the amount of federal range that is necessary to
permit the proper use of the respective applicant's base lands.

In addition to the above allegations the appellants also submitted on
May 1,1957, as a reason for its appeal, evidence that on April 12, 1957;
Wedge listed both his base lands and his leased lands for sale. The
appellants contended that this fact is unequivocal evidence that
Wedge's stated reasons for the need of additional lands were not made
in good faith, and that the sole purpose of his application. was to
obtain additional land to enhance the sale value of his property. The
appellants enclosed an affidavit of the real estate broker with whom
Wedge listed his ranch.

On March 27, 1957, Wedge also appealed to the Director from the
manager's decision. In his appeal he stated that his reason for ap-
pealing was that "being a resident here the year around give [sic] me
a need for more land,?' and that he was putting in a new diversion

* system and possibly a pumping unit in order to increase his irrigable
acreage; that he was making these improvements to increase his hay
productivity to make a ear-around cow and calf operation; and that
he planned to run steers on his land for two years until he could get
his land back into good alfalfa production. He then asked that 40
more acres of land be awarded to him (SE'4SE1/4 sec. 33, T. 43 N.,
R. 107W.).

In an apparent answer to Wedge's contention that he planned to
build a diversion system on his land and thereby increase his hay pro-
duction, the appellants submitted an affidavit from a private practicing
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engineer who stated that he had examined the water sources and sup-
ply available for Wedge's property and that it appeared that the only: 
additional water available is water from Holland Creek; that he had
examined the records of the State Engineer and from those records
had determined that no water right exists in behalf of Wedge in Hol-
land Creek; that there is not sufficient water in Holland Creek to
permit diversion thereof; and therefore that there is no practical
means for a-diversion or pumping system for lands owned by Wedge,
except from his private lands.

In addition to this evidence the appellants submitted six affidavits
of persons alleged to be residents of the area and familiar with the
Wedge private lands and the Federal grazing lands adjacent to them.-
These affiants state that the Wedge lands have been incapable of pro-
ducing in excess of 25 tons of hay per season in the past; that the water
supply for the Wedge property dries up during the month of July;
and that to the best of their knowledge the Wedge lands cannot be
converted in any manner to provide sufficiently for the year-around
maintenance and sustenance of cattle.

The appellants also requested a hearing for the purpose of present-
- ing evidence.

As stated above, the Acting Director affirmed the range manager's
decisi'on. He did not expressly act upon the request for hearing but
must be considered to have denied it. In a separate decision dated
the same day (August 21, 1957), the Acting Director dismissed
Wedge's appeal on procedural grounds.

In their present appeal the Winchesters assail the Acting Direc-
tor's decision on the ground that he. completely ignored the detailed
facts and contentions advanced by them. They have also renewed
their request for a hearing. Wedge has not answered the' appeal,
although served, nor has he appealed from the dismissal of his appeal.

On October 26, 1957, oral argument on the appeal was heard at
Cheyenne, Wyoming.

Upon a careful consideration of the entire case, including the ar-
guinents of the appellants, I am convinced that the basic legal prin-
ciples applicable to this case have not been clearly brought out or
understood. These principles are basic to a proper disposition of
this case.

Section 15 of the Taylor Grazing Act, as amended (supra), pro-
vides as follows:: 

The Secretary of the Interior is further authorized, in his discretion, where
vacant, unappropriated,, and unreserved lands of the public domain are so sit-
uated as not to justify their inclusion in any grazing district to be established
pursuant to this Act, to lease any such lands for grazing purposes, upon such
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terms and .conditions as the Secretary may prescribe: Provided, That preference
shall be given to owners, homesteadei's, lessees, or other lawful occupants of
contiguous lands to the extent necessary, to permit proper se of such con-
tiguous lands * *

At the outset, it should be observed that section 15 does not say
that, in order to be entitled to -a preference, an applicant for a graz-
ing lease must be engaged in the livestock business.. All that section
15 requires is that the land applied for be- used "for grazing purposes"
and that the applicant be an owner or occupant of contiguous land
within one of the classes enumerated.

The' appellants have quoted a provision in section 3 of the Taylor
Grazing Act which states: "Preference shall be given in. the issuance
off grazing permnits to those within or near a distriot who are land-

: owners engaged in the livestock business, bona fide occupants or set-
tiers, * * as may be necessary to permit the proper use of lands
* * * owned, occupied, or leased by them * * * (43 U. S. C., 1952

sed., sec. 315b; italics added). But section 3 pertains only to the isu-
ance of permits, as distinguished from -leases, for lands in graoing
districts established pursuant to section 1 of the act (43 U. S. C., 1952
ed., sec. 315). Section 15 expressly applies only-to lands which are
not included in grazing districts., Felie Bruno, 56 I. D. 289 (1938).

It is true that the Department has said in several decisions that in
order to be a qualified applicant for a section- 15 lease one must be
engaged "in the-livestock business" or must give reasonable assurance a
that he will in the reasonably near future engage, in the livestock
business. 2 It is not clear, however what the decisions meant by "live-
stock business." In none of the decisions was it indicated, that an
applicant must be engaged exclusively in the raising of livestock or
even'derive his principal source-of income from raising livestock. In
all the decisions cited the applicant had no livestock and no immedi-
ate intent to graze livestock of his own: on the public land sought to be
leased. Thus the Department has not held that one is disqualified to
obtain a section 15 lease where he needs Federal land to graze live-
stock of his own although .he is not primarily engaged in the livestock
business.

I do notfsee how the Department could so hold with respect to a
preference-right applicant. Indeed, such an interpretation is nega-
tived by the fact that "homesteaders" are enumerated among the
classes of persons entitled to a preference right. if their lands are con-
tiguous to the public lands sought to be leased. For all practical
purposes, under section 7 of the Taylor Grazing Act, as amended

2 Orin L. Patterson et a., 56 I. D. 380 (938); HarrY Gourley. v. Donaid M. Robson,
A-24511 (June 19, 1947) ; Paul Guske, A-24705 (March 1, 1948) ; Rryat Adams, A-24693
(January 5, 1949) ; N. S. Oberan, A-25422 (December 9, 1949). : I :
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(43 U. S.' C., 1952 ed., see. 31Sf), and the homestead law (43 U. S. C.,
1952 ed., sec. 164), public land can be homesteaded only if the land
is classified by' the:Secretary as being more suitable for the production
of agricultural crops than for grazing. In order to- perfect his
entry and receive a patent to his entry, a homesteader must cultivate
a certain area of his entry. These requirements clearly suggest that
homesteaders as a rule are not engaged in the livestock business but
in agricultural production, yet they are specifically named as. a class
of persons entitled to a 'preference right to a section 15 lease.. If
a homesteader kept work animals or. a few livestock for domestic
uses and needed adjoining Federal land to graze his stock, I do not
believe the Department could deny his preference right to a lease
on the ground that he wasnot primarily engaged in the livestock
businessY3

This does not mean, of course, that in deciding between two or more
preference-right applicants, the Department could not award land
to one who is primarily or exclusively engaged in the livestock busi-
ness over another who grazes livestock only incidentally. However,
such an award could not be 'predicated on the legal proposition that
the latter is not a qualified preference-right applicant. It could be
based only on the ground that as between preference-right, appli- 
cants having an equal plane of preference, the livestockman has
shown that he has a greater need for the-Federal range.

This leads to the second major principle which the appellants do
not appear to understand and which was not clearly enunciated in
the decisions below, although indicated in the range manager's de-
cision. Section 15 grants a preference right to owners or occupants

'of contiguous lands only "to the extent necessary to permit proper
use of such contiguous and" [italics added]. As the Department

3The proviso in section 15 granting the preference right was added by the act of June
26, 1T936 (49 Stat. 19785). The same proviso had been Included in an amendment of section
15 made by R. R. 3019, 74th Cong., 1st sess., which had passed the Congress but was
pocket-vetoed by the President on September 5, 1935, because of objectionable features of
the bill. The act of June 26, 1936, eliminated these undesirable features.

Appended to the veto was a memorandum dated August 26, 1935, from the Secretary of
the Interior to the President. In this memorandum reference was made in discussing
section 15 to small stockmen who had taken stockraising. homestead entries. This' sug-
gests that the term "homesteaders" used in the preference-right proviso was thought to
relate to stockraising homesteaders who, of course, could make entry only on land desig-
nated as chiefly valuable for grazing and raising forage crops (43 U. S. C., 1952 ed., sec.

However, in the Senate. debate on the 1936 amendments to the Taylor Grazing Act gen-

erally, it seems to have been assumed that agricultural homesteaders were entitled to a
preference (79 Cong. Rec. 12177-79). The discussion was apparently directed to section
3, but it seems clear that Congress would not have intended a more restrictive meaning -
to be placed on the term "homesteaders" In section 15. Section 3, it will be noted, does
not give top priority to "persons engaged in the livestock business" but an equal preference
to "bona fide occupants or settlers."

464600-58 2
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said in Claude G. Burson and Ellsworti E. Brown, 59 I. D. 539
(1947):

*- * * the degree of preference to be given to competing lawful occupants of
contiguous lands must be commensurate with the degree of need which the
contiguoue base lands of the respective occupants have for the lease lands if
the base lands are to be put to proper use, for the grazing of livestock by
such occupants. Not only must the base lands be contiguous to the lease lands,
but the lease lands must be necessary, to the base lands, complementing-them
and supplying their deficiencies in order to insure their proper use for the
occupant's own grazing operations. [P. 542; italics added.]

In summary, therefore, it is apparent that the preference right to a grazing
lease accorded by the second provision of section 15 depends upon three essen-
tial qualifications pertaining to the base lands, namely, their non-public-land
status, their contiguity to the lease lands, and their need for the lease lands. Of
these three qualifications no single one is by itself sufficient to create a pref-
erence claim. The preference right springs only from the coexistence of all
three conditions, and, if one of these be lacking, there is no preference right.
[P. 544; italics added.] 

The significance of this principle lies in the following facts: The
appellants assert that they have a year-around livestock operation,
with winter pasture and hay lands available to support over twice
their present herd. They lack, however, sufficient summer grazing
lands to increase their operations. The 80 acres in dispute, which
have been under lease to them, are summer lands. The, appellants
therefore claim an urgent need of the 80 acres to complement their
winter base lands and to stabilize their operations. On the other
hand, they say, Wedge does: not have any winter land.. Conse-
quently, he buys stock in the spring, grazes them on his base lands
and the Federal range in the summer, and sells them in the fall.
This, they claim, is a purely speculative operation conducted at the
expense of a bona fide livestock producer.
; These are important facts,- but while they have significance, as will
be pointed out later, the significance, except in a negative sense, is
not with respect to the question whether the appellants or Wedge,
as preference-right applicants, are entitled to the 80 acres. The rea-
son for this conclusion is this -The range manager stated in his de-
cision that-

The contiguous base lands of both applicants is suitable only for
summer grazing. Winchesters have at a lower elevation an extensive
hay ranch where the cattle are wintered * *

In an early field report dated February 2, 1943, on an application
by the Winchesters for a grazing lease on, among other lands, the 80
acres in controversy, it was stated that they owned certain lands,
which include much of the contiguous lands involved in this proceed-
ing, and also a lower ranch east of Crowheart, Wyoming, where they
had a complete ranch set-up. It was stated that the public lands
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then applied for were or would be used as summer range and that
the livestock were wintered at the lower ranch.

In their appeal to the Director in this proceeding the appellants
quoted without dissent the passage just quoted from the range.
manager's decision.

So far as the record indicates, therefore, the contiguous lands
upon which both the appellants and Wedge rely for their preference
right are only summer lands. They are used for the same purposes
as the adjoining 'public lands sought by them. The appellants' winter
lands are at a lower elevation and do not appear: to be contiguous
to the public lands in dispute. It follows that the appellants cannot
claim a preference right to~ the 80 acres on the ground that that
tract is necessary to permit proper use of their winter lands. So
far as their assertions of preference rights are concerned, both the
appellants and Wedge can claim the 80 acres only to the extent
that the 80 acres are "necessary to permit proper use of * * *
[their] contiguous lands," which in the case of both are only summer
lands. The appellants and Wedge therefore stand on the same plane
so far as the character of their contiguous lands is concerned.

Referring back to the Department's decision in the Bu'rson case,
as well as to section 15, it will be noted that a relationship of need
must exist between the public land sought to be leased and the con-
tiguous non-public land before a preference right can attach. No
-real showing'of need between the tracts of contiguous summer graz-
ing lands and the 80 acres has been made by either party.. Neither
the appellants nor Wedge have demonstrated a need for the public
summer land to. permit proper use of their contiguous summer lands.
In other words, the 80 acres have not been shown to complement the
parties' adjoining lands but merely to supplement them. It has not
been shown that the loss of the 80 acres to either party would have'
any significant effect. on the use that he could make of his adjoining
summer land.- The situation is quite different with respect to the
appellants' winter lands, but they are not contiguous.

The case then comes to this: Both the appellants and Wedge stand
on an equal- legal plane so far as their status as preference-right
applicants is concerned. Neither has shown a preference right to
lease the 80 acres so far as their contiguous lands are concerned,
because neither has shown a relationship of need between the 801acres I

4 In their appeal to the Director, the appellants briefly claimed that if Wedge was awarded
the 80 acres they would lose water sources on that tract and that their cattle would have
to overcome rugged topography to go to other water sources. The range manager has
commented that the appellants' cattle can still trail around the 80 acres, as they have
done- in the past, and that water is plentiful in both the north and south halves of the
SE'!4 sec. 4. There is no showing at all that if the appellants lose the 80 acres, they
would be prevented from grazing the same number of livestock on their contiguous lands
as they have grazed in the past.
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and the contiguous lands. In the absence of such a showing, the
decision between then can be made only as though neither owned
contiguous lands.

Th making an award between, the contending parties on that basis,
the factors to be considered should include the respective needs of
the parties and proper range management. Jane M. Sandoz et al.,
60, L D. .63 (1947); Roy Daly, A-24565 (June 3, 1947). In deter-
mining need, there can be considered, indeed should be considered,
the entire operations of the, applicants and how the land applied for
fits into those operations. In this case, it would mean that the ap-
pellants' total livestock operation, including the use of their non-
contiguous winter lands could be considered. It may be argued that
if such is the case it is sophistry to say, as was said eailier,- that the
appellants' winter ranch cannot be considered in determining whether
the appellants have a preference right to the 80. acres in question
because such ranch is not contiguous. But, the distinction is im-
portant. As between contending applicants who.are both owners 'of
contiguous lands and who therefore stand on the'same plane of

* equality, an award must be made to the one who has the greater need
of the public land to permit proper Muse of hs contiguous land.
As between contending applicants only one of whom-owns, contiguous
land, an award must be made to him if he needs the ipjiblic land for
proper use of his contiguous land, even though if all factors could
be considered the non-owler of contiguous land lhas a far greater

need of the public land f or grazing purposes.., The 'rights of the
Ccontiguous: applicant are to be determined before any consideration
is given to the noncontiguous applicant. See Roseoe L. Patterson v.
Craig S. Thorn, 60 I. D. 11 (1947); E. Ray Cowden and Violet F.
Kuns, A-24559, (November 22, 1948). If the contending applicants
do not own or occupy contiguous land' then the decision:to be made
must be based'on'a consideration of all factors, including their opera-
tions on base lands'which, of course, are, not contiguous. See Jane
M. Sando et al., supra. On the basis of the present, record, the
'appellants and Wedge, in efect, fall into the last category.'

As I stated earlier, the principles which have been: discussed do not
appear to have been clearly understood. Such facts as there are in
the record have not been related to these principles. It is therefore
impossible to make a proper determination now as to how the 80 acres
in controversy should be awarded. The case must be sent back for
a re-examination of the facts and the ascertainment of such additional
facts as may be necessary to make a proper award. The facts support-
ing the award should be set forth and not mere conclusions.

In making the redetermination, the allegations of the appellants
should be considered. It may be observed at this time, however, that
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the mere fact that Wedge may have listed his base lands for sale is not
a ground for denying him a preference. right if he still retains owner-
ship or control over the lands adjoining the NSE1- sec. 4 upon which
he based his preference-right claim and shows the requisite need for
that tract. However, if Wedge should dispose of his base lands after
a lease has been issued to him on the basis of such lands, the lease would
be subject to immediate cancellation by virtue of his disposal. of his
base lands. The Swan Company v. Alfred and Harold Banzhaf,
59 I. D. 262 (1947); Carl 0. Thom~een, Carl M. Ballinger, A-27171
(November7,1955).

One other allegation by the appellants should be noted. On their
appeal to the Secretary they have submitted an affidavit dated Septem-
ber 18, 1957, by Robert -A. Williams, a- neighboring rancher with
Wedge, who states that during 1957 Wedge has stocked on all his lands,

:including Taylor Grazing lands only three head of horses. The appel-
lants urge that this demonstrates that the award of the 80 acres to
Wedge was not in accordance with proper range management. This

*allegation should be given careful consideration.
With respect to the appellants' request for a hearing, it does not

appear thatthe essential facts cannot be ascertained by a proper field
investigation, which, is the invariable procedure iollowed by the De-
partment to secure additional facts in cases of this nature. Conse-

* quently, the request for a hearing is denied.
It may be observed that until final action-is taken on the appellants'

application to renew their lease so far as the 80 acres are concerned,
they are entitled to the exclusive grazing use of that tract (43 CFR
160.16).

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509, as revised;
17 F. R. 6794), the case is remanded to the Bureau of-Land Management
for further consideration and action in accordance with this decision.

ELMERF. B,NNEr,
Solicitor..

IN THE MATTER OF THEY WILL OF KENNETH STRIKEAXE,
DECEASED UNALLOTTED OSAGE INDIAN

IA-248 Decided April.1,1958

-Indian Lands: Descent and Distribution: Wills'
The disapproval of a will of an Osage Indian by the authorized representative

of the Secretary of the Interior results in a disapproval of the entire instru-
ment, including the revocation clause contained in the will, where the reasons
for such disapproval extend to the entire instrument.
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Indian Lands Descent and Distribution: Wills
Where a testator by will revokes a prior will but had included in both instru-

ments similar devises, and there is no reason to suppose that he would have
made the change if he had been aware that the; change would have been
wholly futile, the doctrine of dependent relative revocation should be applied
and the revocation clause in testator's later will should be held to be ineffec-
tual to cancel the prior will or to destroy testator's intention to die testate.

Indian Lands: Descent and Distribution: Wills
Where the testamentary capacity of the testator is attacked, or undue in-

fluence is charged, and the protestants to an earlier will fail to offer evidence
in support of their contentions, and where the Field Solicitor who conducted
the will hearing advises that the will was prepared and executed in accordance
with the laws of Oklahoma, and that its terms were not unnatural, such in-
strument will be approved by the Secretary of the Interior in the exercise
of his administrative discretion under the applicable statutes.

APPEAL FROM THE SUPERINTENDENT OF THE OSAGE INDIAN AGENCY

- Nancy Strikeaxe, Willard Ai Eads and Donald George Strikeaxe,
by the latter's guardian ad litem, Paul A. Comstack, have appealed
to the Commissioner of Indian Affairs from a decision of the' Super-
intendent of the Osage Indian Agency, dated February 15, 1955, dis-
approving the last will and testament, dated April 9, 1953, of Kenneth
Strikeaxe, a deceased unallotted Osage Indian.' This will was ap-
proved as to form on April 10, 1953, by Hugh A. White, special at-
torney for the Osage Agency.-

The decedent, Kenneth Strikeaxe, died on January 17, 1954, a resi-
dent of Tulsa County, Oklahoma, survived by his widow, Nancy
Strikeaxe, and an adopted son, Donald George Strikeaxe. In the
event of intestacy these survivors apparently would inherit the estate
in equal shares, if they are qualified to inherit tinder the act of Feb-
ruary 27, 1925 (43 Stat. 1008), as amended by the act of September 1,
1950 (64 Stat. 572). If they are not so qualified, then Naomi W.
Myers and Virginia Rose Wolfe, unallotted half-sisters of the de-
cedent and Olivia, Nancy, Freda and George Chester Gilliland, Jr.,
children of an unallotted deceased sister of decedent, would appear
to: inherit. The decedent left an estate consisting of one and .one-:
third Osage headrights, $3,172.58 surplus funds in account No. S-135
at the Osage Agency; $2,228.33 trust funds in the Treasury of the
lUnited States, and real estate appraised at $7,295.

.Under Section 8 of the act of April 18, 1912 (37 Stat. 86), adult members of the Osage
Tribe of Indians not mentally incompetent may dispose of their restricted estates by will
in accordance with the laws of the State of Oklahoma, and subject to the approval of the
Secretary of the Interior. The function of approval or disapproval in this respect was
delegated to the Superintendent of the Osage Indian Agency under the regulations of the
Department '(25 CFR 17.12). Although section 17.14 of those regulations provides'for an
appeal from the Superintendent's action to the Commissioner of Indian Affairs,'and for a
further appeal to the Secretary, for administrative reasons the Commissioner of Indian
Affairs has referred the present appeal directly to the Secretary-of the Interior for action.
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Under the terms of the purported last will of Kenneth Strikeaxe,
the testator devised $10 to each, of his half-sisters, Naomi Wolfe
WMyers and Virginia Wolfe; $10 to each of his three nieces and one
nephew; 80 acres of land appraised at $960 to a friend, Willard A.
Eads; certain real estate -to his adopted son, and the remainder of his
estate to his wife and adopted son in equal shares.

Naomi Wolfe Myers and Virginia Rose Wolfe, the half -sisters of
decedent, and L. M. Colville, guardian ad litem for decedent's three
nieces and one nephew, protested the approval of the will on the
grounds that they are the natural objects of -his bounty; that if the,
will be approved a very substantial portion of the decedent's prop-
erty would pass to people in no way related to-him, and the remainder
would pass to persons who would not be capable of inheriting the
property under the laws of Oklahoma and the acts of Congress govern-
ing the devolution of property of full-blood members of the Osage
Tribe of Indians; and that considering the will as a whole, it is an un-
natural instrument. Moreover, the protestants stated that the will
should not be approved as such action would lend encouragement to
full-blood members of the Osage Tribe to be induced to will their prop-
erty to non-members of the tribe and deprive relatives, the natural ob-
jects of a testator's bounty,. from receiving and retaining within the
tribe the restricted property involved; that decedent used intoxicants
excessively and was under the influence thereof when the will was exe-
cuted, and that the use thereof and the procuring of said intoxicants
influenced himn in naming certain persons as beneficiaries; also that
the said purported will bearing date of April 9, 1953, was specifically
revoked by Kenneth Strikeaxe through a later purported will bear-
ing date of December 14, 1953.

The hearing of proof for the approval or disapproval of the will
of April 9, 1953, was held before a Field Solicitor, to whom author-
ity was delegated to conduct such a hearing. In, his recommenda-
tions to the Superintendent, the Field Solicitor found- from the evin
dence adduced' at the hearing that the will bearing date of April 9,
1953, was executed according to law, and while he found no fraud,
duress or undue influence having been exercised to procure its exe-
cution, nevertheless, it was his view that such will was revoked by
the later instrument of December 14, 1953. On February 15; 1955,
the Acting Superintendent of the Osage Ageney disapproved the pur-
:ported will of April 9, 1953. ' -

It appears that decedent had executed several wills at various, dates
during the last eight years of his life, including the two instruments
mentioned above. The above'purported will dated December 14,
1953, was first ified with the Superintendent, with a petition for its
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approval. A hearing was had before the then Area; Counsel who
recommended disapproval of the instrument, dated December 14,
1953, giving as his reasons for such recommendation that the will
made a bequest of an Osage headright to Cmy son Jimmie Strikeaxe"
when in fact the:evidence failed to identify such person; that the
will gave some land (425 acres) to individuals unrelated to the de-
cedent, consisting of a certain person and the latter's children', which
person, according to the evidence, appears to have been known in the

:community as a bootlegger and with whom the decedent's only rela-
tionship apparently was that of a custonler. While the purported
will-of December 14, 1953, was properly executed in accordance with
the statutes of the State of Oklahoma, nevertheless, the area coun-
'sel-concluded that suchpurported will was an "unnatural and friv--
olous instrument and is not entitled to approval as the last will and
testament of the decedent." Upon 'this recommendation, the Super-
intendent, on August 16, 1954, disapproved the purported will of De-
cember 14, 1953, from which decision no appeal was taken.

The objections of the protestants to the instrument bearing date
of April , 1953, are not well founded, and cannot be given favorable
consideration. The right of an' Osage Indian to make a will is found
in ection 8 of the act of April 18, 1912 (37 Stat. 86), which reads
as follows:

That any adult member of the Osage Tribe of Indians not mentally incompe-
tent may dispose of any or all of his estate, real, personal or mixed, including
trust funds, from which restrictions as to-alienation have not been removed, by
will, in accordance with the laws of the State of Oklahoma: Provided, That no
such will shall be admitted to probate or have any validity unless approved before

L' -0 or after the death of the testator by the Secretary of the Interior. [Italics ours.)

The protestants failed to offer any evidence at the hearing which would
s show that the decedent was incompetent, or to support their contention

V that such will was the result of undue influence. Accordingly, the only.
question now to be resolved is whether or not the revocation clause con-

-tained in the purported will of December 14,1953, was effective and did
in fact cancel and revoke all former wills of the decedent, including the
will of April 9, 1953. ' This revocation clause reads as follows:

I, Kenneth A. Strikeaxe, do hereby make, 'publish, and declare the following to
* be my last will and testament, hereby revoking and canceling all other former

wills and codicils by me at any time made.

The laws of the State of Oklahoma provide specific requirements to
revoke or alter a written will. These are contained in 84 Okla. Stats.:
'(1951), section 101 of which reads in part as follows:

Except in the cases in this article mentioned no written will, nor any part
thereof, can be revoked or altered otherwise than:
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. By-a writteawill or other writing of the testator, declaring such revocation
or alteration and executed with the same formalities with which a will should-
be executed by such testator; -* .

There seems to be'no doubt but that the instrument of December 14,.;
1953, was executed with the same formalities as the instrument'dated.
April 9, 1953, and that both met all of the statutory requirements of'
themtate of Oklahoma for the execution and publishing of a will. The.
question now presented is, would the disapproval of the December 14,,

19 S instrument, as being unnatural and frivolous" void such instru-
ment in its entirety, including the revocation clause, or does the'revoca-
tion clause remain operativeeven though the will cannot be admitted to

probate.
i It is contended by the protestants to the will of April 9, 1953, that

the fact that the will of December 14, 1953, was not approved by the
Secretary of the Interior, or his authorized representative, does not
prevent the revocation of the wilt of April 9, 1953, by the revocation,
clause contained in the will of December 14, 1953. They cite in sup-
port ef this contention Chesnut v. Capey, 45 Okla. 754, 146 Pac. 589'
(1915) Puckett v. Brittain, 152 Okla. 184, 3P. 2d 876 (1931); Rice v..
Rie (Mo. App.), 197 S. W. 2d 994 (1946); Arnstrong v. Letty, 85
Okla. 20b,209 Pac. 168 (1922) ; Phillips v. Smith, 186 Okla. 636, 100 P
2d249 (1939). Inthe Puckett and Rice casesthecourt heldthat awill
containing a revocation clause and not admitted to probate may never-.
theless revoke previous wills. The ease of Chesnut v. Capey, supra 
involves the will of a full-blood member of the Choctaw Tribe of
'Indians, which was executed in accordance with the Oklahoma statutes 
and was also acknowledged and approved by a judge of a United States:'
court' as provided by section 23 of the act of April 26, 1906 (34 Stat..

*00 137), requiring such acknowledgment and approval when a wife or
other stated relatives were disinherited.2 In the' Chesnut case a later'
instrument revoking all wills, but making no devise, was executed in
compliance with- the Oklahoma statute, but was not acknowledged and
approved as required by the.i906 act. The court held'that the'revoca-

' tory instrument had the force and effect to revoke all prior wills. The
case of Phillips v. Smith, sup'a, also involves the will of a full-blood
'Choctaw Indian, which will was executed in full compliance with the
Oklahoma statute and was acknowledged and approved in accordance
with the act of April 26, 1906, supra, giving $5 to a son and $5 to the,

2 "Every person of lawful age and sound mind may by last will and testament devise and
bequeath all of his estate, real and personal, and all interest therein: .Provided, Thati no
will of afull-blood Indian devising real estate shall be valid, if such last will and testa-
ment disinherits the parent, wife, spouse, or children of such full-blood Indian, unless
acknowledged before and approved by a judge of the United States court'for the Indian
Territory, ora UnitedStatescommissioner." :

46460-58-3
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wife of the testator. A later will, devising 80 acres of land'to testator's
son,. provided that the rest, residue and remainder of his property was
to be divided share and share alike among a niece, a nephew and a
friend. 'The later will was acknowledged in accordance with Okla-
homa law, but was not acknowledged and approved in conformity- with
the 1906 act.. The court held that. the later will revoked the former
': will, although it may fail as a devising instrnnent .because of circum-
stances dehorsthe instrument. The decision in the case of Armstrong
v. Letty, supra, found that the approval and acknowledgment of the
will of a full-blood Indian, required by the act of Congress, is a requi-
site to thevalidiity of the devise of restricted lands and is not an element
of due execution and attestation of the will of such Indian.

On the other hand it is contended by the proponents of the will, dated
April 9, 1953, that if a will is found to be invalid because of the exercise
of undueinfluence,,therevocation:clausewillalsofail. Inisupport of
t this contention they cite Yahn v. Barant, 258 Wis. 280, 45 N. W. 2d 702,
(1951). It is a general rule of law, including statutory. law, that a rev-
ocation clause made under undue influence will fail. Title 84, Okla.

Stats., section 43, states:.
A will or part of a will procured to be made by duress, menace, fraud or undue

influence, nay be denied probate; and a revocation procured by the same means,
may be declared void.

The record of the, testinony adduced at the hearing on the will, dated.
: 0 ' -December 14, 1953, does not reveal any evidence of direct undue in-

fluence upon the testator at the time of the execution of the will, or
otherwise, except that he -was addicted to the use of strong drink and

* was a customer of a beneficiary named in the will, who was reputed to be
a bootlegger. It would seem, however, that the same impelling force,
whatever it may have been, which induced Kenneth Strikeaxe to exe-
cute an unnatural and frivolous will, also induced him to' include
therein a revocation of former wills. Moreover, it is noted that Wil-
iam S. Hamilton, whb appeared as counsel in behalf of certain contest-

ants to the purported will, dated December 14, 1953, is now appearing
for the protestants of the will dated April 9, 1953. At the hearing
before the area counsel on the purported will dated December 14; 1953,
he stated:

* 0 0 . . Our contest of this will is that it is absolutely unnatural on the face of it on the
facts developed here and it is not worthy of approval or being probated or offered
for probate in the: county court in the county of- the residence of decedent at the
time of his death, for two reasons, that the evidence with reference to F lo McKee
shows it is absolutely unnatural, couldn't possibly have been any devise to him
and the members of his family except under improper influence growing out of
intoxicants, and the provision for Jimmie Strikeaxe, a person not in existence,
makes it entirely an unnatural will. Therefore the will shouldbe disapproved.
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It would appear by the contentions which the protestants had made
to the purported will, dated December .14, 1953, that the unnatural:
aspect of that will resulted from undue influence iupon Kenneth
Strikeaxei by his reputed bootlegger, a chief beneficiary, with whom he:
had a confidential relation. This relation, we believe, was sufficient to
raise the presumption of undue influence. ' The rule of 'law in such cir- 
cuistances is stated in 57 Am. Jur., Wills, sec. 398, as follows:

* * the eircumstance of inequality or unfairness in the will, coupled with
a;confidential relation between the testator and a favored beneficiary, as a result
of which the beneficiary had dominated and controlled the testator for some
time, has been held sufficient to raise the presumption of undue influence nd
cast upon the proponent the burden of producing evidence to show that the will
represented the uncontrolled act of the testator. * * *

The present protestants to the will of April 9, 1953, further contend
that the instrument of December. 14, 1953, could be valid in part and
invalid in part even though the denial of a part was found to have
resulted from undue influence, citing, Zeigler v. Coffin, 19 Ala. 586,
123 So. 22 (1929) Inm the Matter of the Estate of Herle , Pendley v.
Schroeder, 276 P. 2d 247 (Okla., 1954); In re Webster's Estate, 43
Calif. App. 2d 6, 110 P. 2d 81 (1941)..- This may be true under general
probate law when theparts affected by undue influence are separable,
so that the will remains complete and intelligible in itself. However,
there was no contention made at the hearing before the area counsel

:.that any part of the purported will, dated December 14, 1953, was free
-from the influence or impelling force that prompted the area counsel
to recommend disapproval of the will, and there is no 'indication from
his findings that any part of the document was regarded as valid.

We must assume that Kenneth Strikeaxe had knowledge of the
probable incapability of his wife and adopted son to inherit his prop-.
erty under the laws of Oklahoma and the acts 'of Congress governing
the devolution of property of full-blood members of the Osage Tribe
of Indians. He acted consistently as a testator in both wills. to make.
substantial devises to his wife and adopted-son, of which they may be
deprived should he be held to have died intestate. It was clearly not
his intention to deprive his wife and child of the property should the
will of December 14, 1953 fail. Therefore, the doctrine of dependent
relative revocation should apply. As stated in 57 Am. Jur., Wills,
sec.514:

* * * The doctrine is based upon the presumiption that the testator acted with
the view and for the purpose of substituting some other disposition of his prop-
erty for that which he canceled, and that there is therefore no reason to suppose
that he would have made; this change if he had been aware that it would havet
been .wholly futile. The desire to prevent intestacy is often asserted in support
of-the application of the doctrine of dependent relative revocation. * e *

3 See also Blackford v. Anderson, 226 Iowa 1138, 286 N. W. 735 (1939).
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Again, in 57 Ain. Jur., Wills, sec.: 515, it is stated that:

The vital question in any case in which it is sought to apply the doctrine is
whether the testator intended the revocation to be absolute or conditional upon
*Githe execution of anew and valid will. * * *: : 

The doctrine is further defined by.the courts in the cases which follow.
* In0 ; 0 1 Re Roeder's Estnte, 44 N. M. 578,106 P. 2d 847 (1940), the court

said: /

Just what, then, is the doctrine of dependent relative revocation? It is well
* . if stated in 1 Jarman on Wills (5th Ed., Bigelow) 166, as follows: "And here it

*00 0 f fmay be observed, that, where the act of cancellation or destruction is connected
' with the making of another will, so as fairly to raise the inference, that the
testator meant the revocation of the old, to depend upon the efficacy of the new
disposition, uch will be the' legal effect of the transaction; and therefore, If the
will intended to be substituted is inoperative from defect of attestation, or any
other cause, the revocation fais also, and the original will remains in force."

*ff; In the same case the court stated:

* * * This rule is styled the doctrine of dependent relative revocation. It is
based upon the presumption that the testator performed the act of. revocation
with'a view and for the purpose of making some other disposition of his property
in place of that which was canceled, and that there is, therefore, no reason to-

* suppose that he would have made the change if he had been aware, that it would
' have been wholly futile, but that his wishes with regard to his property, as

expressed in his original will, would have remained unchanged, in the absence
of any known and sufficient reason for changing them.

In Be HeazIe's Estate, 72 Idaho 30, 240 P. 2d 821 (1952) we find the
following language: . :

* * * This doctrine assumes that had the testator known that the instrument
- X 0 containing the.revocation was not effective as a will, he would not have declared

the 'revocation, but would prefer his previous will to intestacy. * * * As stated,
the doctrine is subordinate to the rule which makes the intention of the testator
paramount. Its application is, therefore, limited to cases in which it can
operate in furtherance of-the intention of the testator. And it is not tobe applied
in cases where it would defeat such intention. Accordingly, it has been applied
in cases where the subsequent will made the. same or similar disposition of prop-
:erty as that made by the former, both of which would be defeated or modified,
by intestacy. From'such facts it is. presumed that the. testator would prefer
the probate of the first will than to have his estate descend according to law.

In the recent case of Linkins v. Protestant Episcopal Catkedrad
Found, 87 C. A. D. 351, 187 F. 2d 357 (1950), the: court'said:

The doctrine of dependent relative revocation is basically an application of
the rule that a testator's intention governs; it is not a doctrine defeating that
intent. * * *

Since the protestants of the will, dated April 9, 1953, rely strongly
on cases in which wills made under Section 23 of the act of April 26,
1906, supra, were revoked by subsequent instruments, it may be well
'to define the difference between the act of 1906 and the Osage will act'
.. of 1912. There appears to be no question but that the above provision
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of the 1906 act is not an element, of the execution or' attestation of a
Wi'.4 The provision is, however, a requisite to the validity of any
devise disinheriting the parent, wife, spouse, or children of such full-
blood, but is limited to devises of real estate. This is. a limitation im-
posed ~upon members of the Five Civilized Tribes under their author-
ity to dispose of their property by will, and is clearly not applicable
to the will of an Osage Indian. In factthe provisions of the 1906
act granted to members of the Five Civilized Tribes the right to dis-
pose of their property in the same manner as a non-Indian, under the'
laws of the State, excep a devise of land which disinherited the*
parent, wife,. spouse, or children, in which event a special execution
and approval is req'uired.5 As stated above, section 23 of the 1906
act is of limited applicability, and merely states that no will- devising
-real. estate shall be valid where certain requirements as to. such a
devise are not met.; On the other hand, the Osage act of 1912 is
applicable to all restricted property of an adult member of the Osage"
Tribe of Indians, and states that no such will shall be admitted to
probate or have any validity unless approved before or after the
death of the testator by the' Secretary of. the Interior. As distin-
guished' from the Five Tribes' wills provision, the approval or dis-:
approval of an Osage Indian's will, as in the present case, affectedi

* the entire instrument, including the revocation clause contained in
the will as a part thereof. The will of' December 14, 1953, was not:
approved, as required. Therefore, in the light of the statutory pro-
vision that such' a will, lacking approval,' cannot be admitted to
probate or have any validity, it follows that when the Superin-
tendent disapproved the will, the entire instrument, including the
revocation clause, was invalid for all purposes. This is: the only
reasonable conclusion which can be derived from the circumstances'

:in the present case where it has been determined that the reasons for
the disapproval of the December 14, 1953 will extended to the whole
instrument, including the revocation clause.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 25, Order No. 2509, as.'revised;.
17 F. RI. 6793), the action. of the Superintendent of the Osage Indian
Agency, disapproving the last will and testament of Kenneth
: Strikeaxe, bearing date of April 9, 1953, is reversed, and the said will
is hereby approved, with the direction that it be delivered to the
appropriate county court in Oklahoma for probate.'

EDEUD T. FITz,
Deputy Solicitor.

4 Armgtrortg V. Letty, supra. '

IBundell, Rlmewutor, et al. v. Waltacej 207 U. S. g78, (1925).
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A-27526 Decided April 21, 1958

Mining Claims: Lands Subject to-Mining Claims: Special Acts- ining
'Claims: Withdrawn Land-Withdrawals and Reservations': Revoca-
tion and Restoration

Neither the Atomic Energy Act of. 1946 nor the Atomic Energy Act of 1954
restored to the operation of the mining laws lands previously reserved or
withdrawn from the operation of those laws.

Mining Claims: Lands Subject to-Mining Claims: Special Acts- Mining
Claims: Withdrawn Land-Withdrawals and Reservations: Power
Sites-Withdrawals and Reservations: Reclamation Withdrawals

The act of August 11, 1955, the Mining Claims Rights Restoration Act of 1955,
did not open to mining location land which was previously withdrawn or
reserved for power development or power sites and which, in addition, was
withdrawn for reclamation purposes.

Mining Claims: Lands Subject to-Mining Claims: Special Acts-Mining
Claims: Withdrawn Land-Withdrawals and Reservations: Power
Sites

Mining claims located on, land withdrawn for power site purposes are null
and void where such locations were made prior to the act of August 11, 1955.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

In 1950 and 1951, A. W. Kimball and others located 24 placer min-
ing claims on public lands in Ts. 12 and 13 N., R. 9 E., B. M., Idaho.
Thereafter, on August 7, 1956, copies of the notices of location, reciting
that the claims were located under the mining laws of the United States;
(30 U. S. C., 1952 ed., sec. 21 et seq.), were filed for record in the Idaho
land office. The manager of the land office declared the claims to be
null and void because the lands were reserved for power development
and withdrawn for reclamation purposes at the time the claims were

* located. The locators appealed to the Director of the Bureau of Land
Management who, in a decision dated May 20, 1957, sustained the
manager. The Director held that the act of August 11, 195,5 (30
U. S. C.,) 1952 ed., Supp. IV, secs. 621-625), pursuant to which the

X Di notices of location were filed for record in the land office, did not
validate these claims, which, he held, were invalid when located because
of the prior reservation and withdrawal of the lands from the opera-
tion of the mining laws.

The locators have appealed to the Secretary of the Interior. They
contend that the claims contain source material as defined in para-
graph (1) of subsection (b) of section 5 of the Atomic Energy Act:

1 Minda Kimball, Earl Kimball, Bob Johnson, Robert L. Wilson, Ellen M. Wilson, Roberta
Wilson, Grace Cantrall, Harmon Kimball. .:
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of 1946 (42 U. S.( C., 1952 ed., sec. 1805 (b) (1)) and in paragraph
(s) of section 11 of the Atomic Energy Act of 1954 (42 U. S. C., 1952
ed., Supp. IV, sec. S014 (s)) and that the control of source material
and the public land in which it is found is in the Atomic Energy
Commission, under the provisions of subsection (b) of ection 5 of
the 1946 act and under section 6 of the Atomic Energy Act of 1954
(42 U. S. C., 1952 ed., Supp. IV, sec. 2097). They contend that the
Commission's jurisdiction over the land supersedes that of any other
governmental agency, regardless of any prior reservation or with-
drawal of the land for. any purpose. They state that the Atomic En- 
ergy Commission has explored, driled, and tested the claims and that
on May 15, 1951, the Commission entered into an agreement with the
claimants, pursuant to paragraph (6), subsection (b) of section 5 of
the 1946 act, under which the Conmission could conduct exploratory

X operations on the claims, thereby, they state, recognizing their interest
in the mining claims and their rights thereto. They contend,. further,
that section 4 of the act of August 11, 1955 (30 U. S. C., 1952 ed., Supp.

- IV, sec. 623), specifically recognizes the validity of prior locations of
unpatented mining claims in that it provides for the filing of copies
of the notices of location of such claims in the local land office within
one year after August 11, 1955 "as to any- or all locations heretofore
made."

-* The records of the Department show that long prior to the enact-
ment of the Atomic Energy Act of 1946 (42 U. S. C., 1952 ed., sec.
1801 et sq.), .the lands involved in these claims 2 were, with other
lands, on December 9, 1926, classified as a power site (Power Site
Classification No. 155, Idaho No. 8, Bear Valley and Stanley Basin) 
and thus affected by section 24 of the Federal Power Act, as amended
(16 U. S. C., 1952 ed., sec. 818) .4 The, records show that thereafter,

2 The Directors decision states that land in sec. 34, T. 12 N., . 9 i), is Included in the
claims. However, an examination of the location notices fails to reveal that land in that
section is covered by any of the 24 claims.

i In 1926, when the power site: classification was made, the lands were unsurveyed.
Thereafter by Interpretation No. 214, dated November 18, 1933, and Interpretation No. 224,
dated August 2, .1934, the lands involved in these claims were described, according to -

recently accepted plats of survey, as being within the power site.
4 The section provides that:

"Any lands of the United states included in any proposed project under the
provisions of this Part shall from the date of filing of application therefor be
reserved from entry, location, or other disposal under the laws of the United
* states until otherwise directed by the [Federal Power] Commission or by Con-
gress. * W * Whenever the Commission shall determine that the value of. any
lands of the United tates so applied for, or heretofore or hereafter reserved or
classified as power sites, will not be injured or destroyed for the purposes of,
power development by location, entry, or selection under the public land laws,
the Secretary of the Interior, upon notice of such determination, shall declare such
lands open to location, entry, or selection, for such purpose or purposes and under
such restrictions as the Commission may determine, subject to and with a reserva-
tion of the right of the United States or its permittees or licensees to enter upon, :
occupy, and use; any part or all of said lands necessary, in the judgment of
the Commission, for the purposes of this Part * *
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on December 29, 1938, the lands were withdrawn from public entry
by the Secretary of the Interior uider the authority conferred on him
by section. 3 of the Reclamation Act'of June 17, 1902 (43 U. S. C.,
1952 ed., ee.' 4'16, for use in connection viththe Boise Reclamation
Project,(4 F. R., 110). These lands have not'been restored to location*
ui' nder the mining laws by the"Secretary of the Interior. '

The first question for consideration is whether the Atomic EnergyV
Act of 1946 opened reserved or withdrawn public. lands of the United
States to the operation of the mining laws.

Subsection (b) of section 5 of the act is the only part thereof which
:dealt in any manner with the public lands of the United States..
Paragraph (1) of. the, subsection defined "source material." Para-
graph (2), provided that. unless authorized by a license issued by the
Atomic Energy Commission, no person might transfer or deliver,

* receive possession of or title to, or export from the United States any
source material "after removal from its place of deposit in nature,
except that licenses shall not be required for quantities of source
materials which,- in the opinion of the Commission, are unimportant."
Paragraph (3) dealt with the standards to be established for the
issuance, refusal, or revocation of licenses. Paragraph (4) author-
.ized the Commission to issue regulations or orders requiring reports,
:of 'ownership, possession, extraction, etc., of source materials "except
that such reports shall not be required with respect to (A) any source
material prior to removal from its place of deposit in nature, or (B)
quantities of source materials 'which in the opinion of the Commission

X iare unimportant or the reporting of which will discourage independ-
' ent prospecting for new deposits." Paragraph (5) authorized the
Commission to purchase, take, requisition, condemn or otherwise
acquire supplies of source materials or any interest in real property
containing deposits of source materials to the extent it deemed- neces-

5The 'act of April 23, 1932 (43 U. S. C., 1952 ed., sec. 154), provides that:

"Where public lands of the United States have been withdrawn for possible use
for construction purposes under the Federal reclamation laws, and are known or
believed to be valuable for minerals and would, If not so withdrawn, be subject to
location and patent under the general mining laws, the Secretary of the Interior, ,
when in his opinion the rights of the United States will not be prejudiced thereby,
may, In his discretion, open the land to location, entry, and patent under the
general mining laws, 5 i

'So far as the records of this Department show, the Federal Power Commission had not,
prior to August 11, 1955, made the determination' referred to in section 24 of the Federal
Power Act with respect to the lands involved in these claims, and the Secretary of the
Interior had not declared the lands to be open to location, entry, or selection, subject to
the limitations imposed by section 24 of that act. Nor, has the Secretary opened these
lands to mining location under the act of April 23, 1932. The Federal Power 'Commission
did determine on August 30, 1956, that none of these claims embrace lands included in any
project operating or being-constructed under a license or permit issued under the Federal
Power Act or other act of Congress and that these lands are not under examination by a
prospective licensee of the Federal Power Commission.
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sary to effectuatetheprovisions of the act. .Paragraph (6) authorized
the Commission to conduct and enter into contracts for the conduct
of exploratory operations,investigations, and inspections to determine

the location, extent; mode of occurrence, use, or conditions of deposits
or' supplies of source, materials. It provided that such exploratory
operations might be conducted. only with the consent of the- owner
but that investigations and inspections might be conducted without
.such consent. '

Paragral (7), the provision relating to deposits of source ma-
terials in the public lands, provided that':

All uranium, thorium, and all other materials determined pursuant to para-
graph (1) of this subsection to be peculiarly essential to the production of
fissionable material, contained, in whatever concentration, in deposits in the.
public lands are reserved 'for' the use of the United States subject to valid
.claims, rights,: or privileges .existing on August 1, 1946 * * 1M The Secretary
of the Interior hall cause to be inserted, in every' patent, conveyance, lease,
permit, or other authorization granted after August 1, 1946, to use the public
lands or their mineral resources under any of which there might result the
'extraction of any' materials so reserved, a reservation to the United States of
all such materials, whether or not of commercial value,' together with the right
of the United States through-its'authorized agents or representatives at'any time
to enter.upon the land and prospect for, mine, and remove the same * *
Any lands so patented,, conveyed, leased, or otherwise disposed of may, be used,:
and any rights under any such permit, or authorization may be exercised, as
if no reservation' of such materials had been made utder this subsection;
except that, when such use results in the extraction of any such material from
the land in quantities which may not be transferred or delivered without a
'license under. this subsection, such material shall be the property of the Com-
mission and the Commission may require delivery of such material to it by'
any possessor thereof after such material has been separated as such' from the'
ores in which it was contained. If the' Commission requires the delivery of
'such material to it, it shall pay to the person mining 'or extracting the same,
or to such other person as the Commission determines to be entitled thereto,
such sums, including profits, as the Commission deems fair. and reasonable
for the discovery, mining, development, production, extraction, and other serv-
ices performed with respect to such material prior to such delivery, but such
payment shall not include any amount on account of the value of such material:
before removalfrom its place of deposit in nature. IfSthe Commission does not
require delivery of such material to. it, the reservation made pursuant. to this
paragraph shall be of no further force or effect.

'Nothing in pagraph'(7) or in any' other paragraph of sub-
section (b) of section 5' restored to the operation of the mining lws
lands which had theretofore been reserved and withdrawn from the'
operation of those laws.6 While the control of all source material
"after removal from its place of 'deposit 'in nature" was placed in the

S Cf. Jesse C. lark, A-24521 (January 14, 1947; motion for rearing denied February
19, 1947).
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Atomic Energy Commission and. while, those deposits of source ma-
terial contained in thepublic lands of the United States were.specifi-
cally reserved to the United States, nothing in the act changed the

:' ' * existing mining laws with respect to the lands subject to those laws.7
Although a certain amount of confusion existed following the enact-
ment of the legislation on August 1, 1946, as to whether land other-
wise subject to the mining laws could, after that date, be located for
source material minerals, that act has never been construed, nor is it'
susceptible of construction, to open reserved and withdrawn landi
to; the operation of the mining laws. By. the end of 1948 it had been.
determined by the Atomic Energy Commission and concurred in by

: .: this Department that subsection b) of section 5, and particularly
paragraph () thereof, must be read in context with the mining- laws
of the United States, which, since 1872, have set the pattern for the
disposal of the mineral lands of the United States. It was concluded
from the legislative history of the act that Congress intended that
private industry should be responsible to a large extent for the dis-
covery and development of new deposits of source material and that
*despite having preserved to the Government broad powers over the
reserved uranium and thorium in the public lands, the Congress had,.
in paragraph (7), expressed its intention of encouraging independent
prospecting on those lands. It was concluded therefore that the
provisions of paragraph (7) need not prevent the filing of locations
'on the public lands subject to location, based on the discovery., of
valuable deposits of uranium or thorium-bearing ores without regard
to the value of any other mineral which might be contained in the
ores. Briefly, the position taken 'by the Atomic Energy Commission
and this iDepartment was that when valuable deposits of source ma-.
terials were discovered on public lands: subject to location, after
f. AugustV 1, 1946, ining locations might be made on those 'lands-inl
the same manner as in the case of any other minerals subject to the
United States. mining laws. Locations made on. vacant, unreserved
t;'t and unappropriated public lands 'after August 1, 1946, 'which were
based on or which contained reserved uranium or thorium were sub-
ject to the right of the United States, through its authorized agents,
to enter upon the land subject to the location and prospect for, mine,
and remove the ore containing the reserved mineral5s

T Under the mining laws all valuable mineral deposits in the public lands of the United
States are open' to exploration and purchase and the lands in which they are found are
open to occupation and purchase except as they may have been withdrawn or reserved for
other purposes and except as other provision may have been made for their disposition.
(30 U. S.. C., 1952 ed., sec., 22)..

8 Letter dated -September 23, 1948, from the Chairman, Atomic Energy Commission to
the ,Secretary of the Interior and reply thereto dated November 12, 1948, fromAssistant
Secretary Davidson (File,1-321, General, Part 2).
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Thus it is apparent that the. lands involved in these mining claims,
having previously been withdrawn from the operation of the min-.
ing laws, were not made subject to those laws by any provision of. -

* the Atomic Energy. Act of 1946. That the Atomic Energy Com-
mission may have entered into an agreement with the locators au-
thorizing the Commission to conduct exploratory operations on the
lands does not establish the validity of the claims. It being apparent
that the Congress did: not intend by the Atomic Energy Act of.
1946 to subject to the operation of the mining laws public lands
previously withdrawn or reserved from the operation of such laws,
any agreement which the Commission may have made with the loca-
tors as the purported owners of the caims, is of no effect insofar
as establishing the validity of the claims under the mining laws is
'concerned.

Nor does section 67 of the Atomic Energy Act of 1954, upon which;
the appellants rely, serve to validate the claims of the appellants.
That section authorizes the Atomic Energy Commission to issue leases
or permits. for prospecting, exploring mining and removing de-
posits of source material in lands belonging to the United States.
'The appellants do not claim .to hold any lease or permit from the.

* Commission and, if they held such a lease or permit, that lease or
permit would be inconsistent with a claim to a valid location on
public lands under the mining laws.

In amending the Atomic Energy Act in 1954, the Congress elini-.
nated the reservation to the United States of deposits of source
materials contained in the public lands. It provided, in paragraph
(b) of section 68 (42 U. S. C.. 1952 ed., Supp. IV, see. 2098), that
where patents, conveyances, leases, permits, or other. auth'orizations
had been issued which reserved to the United States such source
materials and the right to enter upon the land to prospect for, mine,
and, remove the same, the head of the Government agency which
issued the patents or other authorizations should, upon application of
the holders thereof, issue new or supplemental patents or other au-
thorizations without such reservation.

Paragraph (c) of section 68 provided:

Notwithstanding the provisions of the Atomic Energy Act of 1946, as
amended, and particularly section 5 (b) (7) thereof, or the provisions of the
Act of* August 12, 1953 (67 Stat. 539), and particularly section 3 thereof, any
mining claim, heretofore located under the mining laws of the United States, for
or based upon a discovery of a mineral deposit which 'is a source material
and which, except for .the possible contrary construction of said Atomic- C

Energy Act, would have been locatable' under such mining laws, shall,. insofar
:as adversely affected by such possible contrary- construction, be valid and
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effective, in all respects to the same extent as if said mineral deposit were
a locatable mineral deposit other than. a source material.9

That provsion does not affect in any way the claims here under
consideration. But it removes any doubts which may have remained
that public lands subject to location under the mining laws could,
notwithstanding the Atomic Energy Act of 1946, be located for min-
eral deposits which are source materials.10 At the same time, 'it

irecognized that the validity of mining claims located on the public
lands for source materials is to be tested by the mining laws and not
by the Atomic Energy Acts.

Nothing in the Atomic Energy Act of 1954 subjected to the opera-
; tion of the mining laws lands theretofore reserved or withdrawn from

the operation of those laws.
* There remains for consideration the question whether the act of

August 11, 1955, the Mining Claims Rights Restoration Act of 1955,.
and particularly section 4 thereof, recognizes the validity of. these
claims, as the appellants contend.i'

' Section 2 thereof (30 U. S. C., 1952 ed., Supp. IV, sec. 621) pro-
vides that:

All public lands belonging to the United States heretofore, now or hereafter
withdrawn or reserved for power development or power sites shall be open to
entry for location and' patent of mining claims and for mining, development,
beneficiation, removal, and utilization of the mineral resources of such lands
under applicable Federal statutes: Provided, That all power rights to such lands
shall be retained by the United States: ' * * And provided further, That noth-
ing contained herein shall be construed to open for the purposes described in. this
-section any lands (1) which are included in any project operating or being con-

'Section 10 of the act of August 13, 1954 (68 Stat. 708, 715, 716), revised'section (b)
(7) of the Atomic Energy Act of 1946 by eliminating therefrom the reservation, of source
materials and by providing for the issuance of supplemental authorizations without such
a reservation. It also added to the Atomic Energy Act of 1946 the substance of what in
the Atomic Energy Act of 1954 became paragraph (c) of section 68.

0 he act of August 12, 1953 (30 U. S. C., 1952 ed., Supp. IV, secs. 501-505), referred
to in paragraph (c) is an act which provided that any mining claim' located under the mining
laws of the United States subsequent to July 31, 1939, and prior to January 1, 1953, on
'lands of the United States which were at the time of such location included in.a lease or
permit issued under the mineral leasing laws (30: U. S. C., 1952 ed., see. 181 et seq.) or
-covered by an application for such a lease or permit or known to be valuable for minerals
subject to disposition under those laws. should be effective to the Same extent as if such
mining claim had been located on lands which were at the time of such location subject to
location under the mining laws. The act provided that in order to obtain the benefits
thereof the owner of such a mining claim must meet the.requirements set forth therein.
Section 3 thereof (30 U. S. C., 1952 ed., Supp. IV, sec. 503) provided that any mining
claim given force and effect by that act should be subject to.the reservation tothe United
States specified In paragraph (7) of subsection (b) of section 5 of the Atomic Energy Act
of 1946.

The act of August 12, 1953, was a tacit recognition by the Congress of the correctness of
'the position taken by the Department since .the passage of the Mineral Leasing Act of,
February 25, 1920, that, unless so provided by the Congress, there could be no contempo-
raneous operation of the mining laws and 'the mineral leasing laws with respect to the
same lands.

The act of August 13, 1954 (30 U. S. c., 1952 ed., Supp. IV, secs. 521-531), mentioned
in fn. 9, amended both the mineral leasing laws and the mining laws to provide for multiple
mineral development of the same tracts of public lands. 
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structed under a license or permit issued under the Federal Power Act or other
,Act of Congress, or (2) which are under examination and survey by-a prospective
licensee of the Federal Power Commission, * *

i: : *-I : * * . * * : * 

(c) Nothing in this Act shall affect the validity of withdrawals or reservations
for purposes other than power development.

:* Section 4 provides:
The owner of any unpatented mining claim located on land described in section

2 of this Act shall file for record in the United States district land. office of the
land district in which the claim is situated (1) within one year after the effec-
tive date of this Act,' as to any or all locations heretofore made, or within sixty
days of location as to locations hereafter made, a copy of the notice of location of
the claim; (2) within sixty days after the expiration of any annual assessment
year, a statement as to the assessment work done or improvements made during
the previous assessment year.

* X : 0 Section 2 clearly shows that the Congress did: not open to mining
location all lands withdrawn or reserved for power development or
power sites but only so much' of those lands mas' come within the scope
of the act. The lands involved in these claims are withdrawn for rec-
lamation purposes and it is obvious-that the act does not either open
those lands to the operation of the mining laws or validate locations
previously made thereon while the lands were so withdrawn.

The language "as to any or all locations heretofore made" contained
in section 4 and relied on by the appellants does not apply to locations
:-:made prior to August 11, 1955, on' land withdrawn or classified'for
power site purposes at the time when the locations were made.' Day
Zines, Inc., 65 I. D. 145,(1958).'

Therefore, pursuant to the authority delegated to the Solicitor by:
the Secretary of the Interior (sec. 23, Order No. 2509; as revised; 17
F. R. 6794), the decision of the Director of :the Bureau of Land
Management, declaring the 24 mining claims to be null and void,: is
affirmed.

EDMUND T.. FRTZ,
Deputy Solicitor.

APPEAL OF ATLANTIC ALUMINUM & METAL DISTRIBUTORS, INC.

IBCA-129 ' Decided April 22, 1958

Contracts: Additional Compensation-Contracts: Specifications-Contracts:
Interpretation

When the Government ordered-a supply of copper tubing which was to be used
in the-fabrication of heat exchangers, and the straightness of the tubes was
of "paramount" importance but the specifications, although they included
straightness among the characteristics of workmanship, failed to specify a
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tolerance-for straightness, the supplier was entitled to additional compensa-
*x: L . tion for straightening the tubing after delivery in order to meet the Govern-

* 0 nment's requirement for straightness, which allowed a tolerance of only one
hundredth of an inch per foot.

r . : 0 g - f: BOARD, OF CONTRACT APPEALS

Atlantic Aluminum & Metal Distributors, Inc. (formerly known
as Atlantic Steel & Iron Company), of Springfield, Massachusetts,
has appealed from the findings of fact and decision of the contracting
officer'dated July 22, 1957, denying its claim for additional compensa-
tion in the amount of $7,076.25 for the performance of Contract No.
14-09-060-1058, dated December 23, 1955,' with the Bureau of Mines,
hereinafter denominated the Bureau.

* 0; 0 The contract, which was on U. S. Standard Form 33 (November
1949 edition) and incorporated the general provisions of U. S. Stand-
ard Form 32 (November 1949 edition), provided for the delivery- of
seamless copper tubes to be used by'the Bureau of Mines in the con-
struction of heat exchangers for its helium plant at Amarillo, Texas,
in accordance with the terms of the invitation to bid and the specifica-
tions attached thereto.

A hearing for the purpose of taking testimony and oral argument
was held before all three nmbers of the Board at Washington, D. C.,
on February 10 and 11,1958.

Part of the claim of the appellant in the amount of $2,028.82, which
$0 0 represented interest charges on money withheld by the Bureau, was
withdrawn at the hearing by counsel for the appellant who conceded
that interest was not allowable on a claim against the United States.
The Board will, therefore, consider that the appellant's claim is in the
amount of $5,047.43.

*d' 0 : Under the terms of the contract the appellant was to deliver to the
Bureau within 150 days of notice of award of the contract 35,500
seamless copper tubes in 20-foot lengths, and 22,150 seamless copper
tubes in 12-foot lengths, both of an outside diameter' of 1/4 of an inch.
The specifications provided:

Seamless copper tubes to be purchased under this invitation will be used by
the Bureau of Mines in fabricating heat exchangers for refrigeration service.

* The tubes shall be manufactured in accordance with ASTM Specifications
: B 11-52.:

This specification was entitled "Standard Specification for Copper and
Copper-Alloy Seamless Condenser Tubes and Ferrule-Stock."

ASTM Specifications B 111-52 prescribed the temper and chemical
composition of the tubes, as well as other characteristics. Paragraph

This refers to the American Society for Testing Materials whose home, office is at Phila-
delphia, Pa.. The society issues specifications for all types of nonferrous materials.
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16 of the specifications allowed certain tolerances for the diameter,
thickness, length, and weight of the tubes.2 No tolerance for straight-

snes was mentioned, however. Paragraph 17 of the specifications
headed "'Workanship," simply provided: 

The tubes shall be round, straight, and uniform in thickness throughout. They
shall be free from cracks, seams, slivers, scale, and other surface defects, both
inside and outside [italics supplied].

As the appellant was a dealer rather than a manufacturer, the
parties contemplated that the tubes would be manufactured by the
firm of Heinrich Diehl & Co., of Nurnberg, Wst Germany,3 and
shipped c. . f., any Texas 'Gulf Coast -port before the close of the 150
days specified in the invitation.

The contract contained two provisions on inspection of the tubes.
Paragraph 5 of the general provisions of the contract provided inso-
far as pertinent:

(a) All supplies (which term throughout this clause includes without limita-
tion raw materials, components, intermediate assemblies, and end products)
shall be subject to inspection and test by the Government, to the extent practicable
at all times and places including the period of manufacture, and in any event
prior to final acceptance.

(c) * * Fbal acceptance or rejection of the- supplies shall be made as
- promptly as practicable after delivery, ecept as otherwise provided in this con-

tract, but failure to inspect and accept or reject supplies shall neither relieve
the contractor from responsibility for such supplies as are not in accordance

; with: the contract requirements nor impose liability on the Government there-
for [italics supplled;

; Paragraph 19 of ASTM Specification B 111-52; headed "Inspection"
provided:

The manufacturer shall afford the inspector, without charge, all reasonable
facilities to satisfy him that the tubes are being furnished in accordance with-this
specification. All tests (except check analysis) and inspection shall be made
at the place of manufacture, prior to shipment, unless otherwise specified, and
shall be so conducted as not to interfere unnecessarily with the operation of the

- works. [Italics supplied.]

In May 1956, Mr. Maurice N. Katz, Vice President of the appellant,
who was its only witness at the hearing, made a trip to Europe in the
course-owich he visited the Diehl firm that was mirrufacturig the
tubes anddiscussed with the firm the execution and completion of the
contract. After returning from abroad, he wrote a letter under date of

2 By Change Order No. 1, dated June 6, 1956, and accepted by the contractor on June
11, 1956, the wall thickness tolerance of the tubes was changed to plus or minus 0.0025
inches, and the maximum phosphorus content limit to 0.025%. In bidding on the invita-
tion, the contractor had speeified the tensile strength, yield strength, and phosphorus
content of the tubes.

The appellant's bid so stated.
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. :. May 2, 1956, to the contracting officer,: in which he stressed: the in,11-
portahre'of expediting the inspection of the tubes in order to permit
their shipment in time for delivery pursuant to the contract.

The Bureau had already taken steps to have the tubes inspected at
the plant of the manufacturer. It had arranged to have the Engi-
neering Procurement Center of the Army at Frankfurt, WVest Ger-.
many, make the inspection. Under date of May 4, 1956, the Bureau
-wrote to the Army a letter on this subject with which. it enclosed an
Army inspection requisition and a copy of ASTM Specification B'
111.252.- The last three paragraphs of the letter' were as follows:

The Department of the Army is requested to arrange for a preinspection to
assure complete understanding of the specifications. It is important to avoid
delays because the copper tubing is to be incorporated in heat exchangers which
will be used to produce additional quantities of urgently needed helium. Please

* advise us what -organizational unit will actually carry out the inspection so-that
we may forward the information to our supplier.

If the material meets specifications without question, we will not require re-
* view of inspection reports prior to shipment.

Straig tness, as required by ASTM specifications, is of pamrarnount importance
[italics supplied].'

The Bureau also informed the Engineering Procurement Center' in'
.a message received by it on June 28,1956, that curvature o'f the tubes to
be inspected should not exceed one hundredth of an inch per foot, and
.' t this message was passed on by it to the manufacturer on the same date 4

Katz himself testified that the problem of.straightness was first'
brought to his attention about June 28, 1956, and that he had many
conversations thereafter 'with the contracting officer concerning the
problem. Under date of July 2, 196, the Bureau sent a telegram to
'the Engineering Procurement: Center which read: "Atlantic Steel and
Iron instructed mill to straighten tubing to one hundredth inch per
foot. Check for compliance." Under date of July 5,1956, the 'Bureau
also sent a telegram to the same effect to the appellant.' The tele-
gram read:' "Specifications require straight tubes. We will accept
curvature one-hundredth inch per foot. Advise mill to straighten
tubes."

The tubes were ready for inspection on June 2, 1956, and were in-
spected by a Mr. Paul Mueller on behalf of the Engineering 'Procure-
ment Center on July 6, '195V6 The result of the inspection was

4 This appears from a report dated July 16, 1956, made by the officer commanding the
Engineering Procurement Center to the-Chief of the Helium Operations of the Bureau'
(Exhibit 35 attached to the contracting officer's findings of fact).: However, the message
itself, which presumably- was in the form of a cable, is not included in the appeal file.

5 A preliminary inspection of a small batch of the tubes 'was apparently made by a Mr.
Arold of the Engineering. Procurement Center as early as June 158 1956, but IArold was
superseded by Mueller who made the final inspection at the point of manufacture.
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recorded on a Form DD-250 entitled "Material Inspection and Re-
ceiving Report." The certification which was provided on this form
above the signature of the inspector was as follows:

I certify that the items listed herein have been inspected by me or
under my supervision. They conform to contract and have been ac-
cepted, except as noted.

However, Mueller in signing the DD-250 covering the inspection of
the tubes blocked out the words "and have been accepted." There were
no specific exceptions indicated by Mueller on the copy of the form -
which was given to the German manufacturer, and which had stamped
on it in red ink the words "INFORMATION ONLY?'. However,.
the reverse side of the copy of the form transmitted to the Bureau
bore the following "Note": 

The items listed herein conform with requirements of specifications with the -
exception to. the tolerance, for straightness.- It was found that the average
sample which was checked for straightness had a uniform curvature of approx.
1 foot per total length of 20 ft.,5

In this copy of the form the words "except as noted" i the certifica-
tion were underlined.

The record clearly indicates the motive for the adoption of the
:rather anomaous procedure in the inspection, and explains the dis-
crepancies between the copies of the DD-250 given to the marnufac-
turner and the copy transmitted to the Bureau. By the time the
inspection was made both Diehl. and the appellant had been made
aware of the "paramount importance" of. straightness in the manu-
facture of- the tubes. Indeed, the precise tolerance for straightness
desired by the Bureau had already been communicated to both of
them. However, it seems that Diehl.had no machinery for correcting
the tubes to the required straightness, and, were they to have been
sent for straightening to one of the German metal-working plants

*: 0 which had such uachiiery, it would not have been; possible to ship
-:: 0 the tubes in time for them to arrive at a Texas Gulf port before the

expiration of the time allowed in the contract. The expedient was,
therefore,. adopted of signing "information" copies of Form DD-250
in order "to avoid any further delay in shipment." 7 Under the ap.-

Until they were notified that a straightness tolerance of one-hundredth of an inch
per foot was applicable, the inspectors of, the Engineering Procurement. Center considered
that the tubes had to meet the straightness tolerance of ASTM Designation B 251-54,
which allowed a straightness-tolerance of V2" in any 10' portion of the total strength of,
seamless copper tubes manufactured in accordance with- ASTIM Designation B 75.-

7 All this appears from the report dated July 16, 1956, from the commanding officer at
the Engineering Procurement Center to the Bureau's Chief of Helium Operations at
Amarillo, Texas, to which reference has already been made. This report accompanied the

D-250 transmitted to the Bureau.
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pellant's contract with Diehl, a signed DD-250 had to accompany the
invoice-and shipping papers. If the form had not been signed, Diehl
could not have -obtained payment of the letter of credit furnished it
by the appellant.

After the inspection, Diehl shipped the tubes to Houston, Texas.
The shipment was made on July 9, 1956, on the S. S. Barbara Lykes.51
'When they arrived the Bureau refused, however, to accept the shipment
on the ground that the tubes did not comply with the specification re-
quirement of straightness. There is no doubt that, if the contract re-
quired the tubes to be manufactured with no greater tolerance -for
straightness'than one hundredth of an inch per foot, they'did not meet
this requirement, except perhaps for so small a batch of the tubes that
it can be disregarded for all practical purposes. Beyond this, how-
ever, the record does not show precisely the extent to which theship-
ment as a whole deviated from absolute straightness. When the in-
spectors in Germany first raised the question of the straightness of
the tubes, Diehl contended that the deviation from absolute straight-
ness was not more than 4", and that it would not have been possible to
get the tubes into the boxes in which they were to be shipped if the
deviation had been greater. The record indicates, however, that the
curvature of the tubes was in general much greater. Apart from the
"note" on the copy'of.Form DD-250 that was transmitted to the Bureau
and that put the deviation at approximately 1 foot per 20-foot length,
the appellant itself concedes thatrmost of the tubes deviated 4 to 12-
inches from absolute straightness, and that in some instances the
deviation' was as much as 18 inches.9 When the shipment of tubes
arrived at Wichita Falls, Texas, five to eight boxes of the tubes
were opened by the Bureau but the testimony with respect to this. ex-
amination does not show any more than the tubes, with a few excep-
tions, were not deemed suitable for the use to which the Bureau in-
tended to put them. However, much later-on November 20 and 21,
1956-a check of six boxes of the tubes was made by a firm of consult-
ing engiteers, and the'.repot of the check shows that whiie "a very
small percentage" of the tubes met a straightness tolerance of 1 inch in
l0 feet,10 the tubes generally greatly exceeded this tolerance. How-
ever, assuming that the very small number of tubes actually checked
were fairly representative of the whole shipment, it would be neces-
sary to conclude that approximately 60 percent of the 20-foot length

8 See appellant's letter of July 18, 1956, to the Blureau (Exhibit 11 attached to the
contracting officer's findings of fact).

* It would seem probable, however, that the deviation of the tubes was much less than
this before they were shipped by Diehl, since they could well have been affected by the
handling in the: course of shipment.

10Apparently at one time after the arrival of the tubes, the Bureau offered to accept
them if they.sconformed-to this tolerance.
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tubes did not deviate from straightness more than 12 inches, and that
approximately 65 percent of the 12-foot length tubes did not deviate
from straightness more than 6 inches.1 Thus the appellant's conten-
tions with respect to the deviation of the tubes from straightness are
roughly substantiated.

In fact it would have made no difference, however, if the tubes had
deviated from straightness only to the extent of one-half inch per

0- foot length. The reason for the Bureau's emphasis on straight-
ness was that to manufacture the type of heat exchangers that were
contemplated tubing that was almost absolutely straight was required.
The heat exchangers were to be of the "tube and shell" type. This
type of heat exchanger is made by setting up at intervals in a jig, a
series of baffles, which are metal plates with holes in them with heads
at each end; feeding a small number of tubes through the holes in the
baffles; removing this partial assembly from the jig; placing a shell
around the assembly; and finally threading the rest of the tubes,
which in all numbered 703, through the holes in the baffles and heads.
It is the extreme smallness of these holes, which are, moreover, only
78/1000 of an inch apart, and the difficulty of the tube-threading
operations that make it necessary for the tubes to be almost absolutely
straight. At the time of the making of the contract, the appellant had
no knowledge, however, of the manufacturing process involved in the
type of heat exchanger contemplated by the bureau.

After the Bureau declined to accept the tubes, the appellant and the
Bureau worked out an arrangement under which the appellant, with-
out waiving any of its rights, agreed to have the tubes straightened to
the Bureau's rigorous requirement. As the heat exchangers were 'to be
fabricated by the Wichita Engineering Company of Wichita Falls,
Texas, the tubes were shipped out there, and in October 1956, Katz
flew out to Amarillo to acquaint himself with the Bureau's require--
ments in the manufacture of the heat exchangers. The appellant
purchased a machine which was used in straightening the tubes and
they were finally accepted by the Bureau after eyhl adbeen straight-
ened. The appellant then-filed its claim, which presents the cost of
the machine, less its resale value, plus various service and labor
charges.

1- Of the six boxes of tubes checked, 3 contained tubes of 20' lengths, and 3 of 12' lengths.
It should be noted, however, that while the boxes contained 700 tubes each, only approxi-
mately 100 tubes from each of the 20' length boxes were checked, and only approximately
60 tubes from the 12' length boxes were checked. Of the 20-foot tube lengths checked,
approximately 11% deviated 4" or less from straightness; approximately 27%, 8 or less;
approximately 23%, 12" or less; approximately 21%, 18" or. less; and approximately
18%, more than 18". Of the 12-foot tube lengths checked, approximately 90% deviated
2" or less from straightness,approximataly 28%, 4or.less; aproximately 28%, 6" or
less; approximately 2%, " or less; and approximately 10M%, more than 8".



180 DEISIONS OF THE? DEPARTMEllT OF THE INT¶JRIOX [i.5 D_ D

The appellant bases its claim for recoupment of the cost of straight-
ening the tubes upon two principal contentions. The first is that the
tubes were finally accepted before their shipment from Germany, sub-
ject only to a subsequent check to determine whether any had been
damaged or lost in transit. The second is that the specifications were
ambiguous.

The first contention is clearly untenable. Assuming for the sake of
* argument that paragraph 19 of ASTM Specification B ll-52 was
* incorporated by reference in the contract, and that it superseded any

inconsistent requirements of the inspection procedure specified in
* paragraph 5 of the General Provisions,. so that inspection' and a-

proval of the shipment at the place of'manufacture would have been
final, the Government was. not bound to inspect and approve the ship--
ment at that place, for paragraph of the General Provisions ex-
pressly provided that failure to inspect should not' excuse the
contractor from meeting the requirements of the contract, and 'the
inspection of the tubes that was actually made before shipment did
not amount to approval. From the circumstances surrounding the
inspection, it is perfectly plain that the appellant and Diehl were both..
perfectly aware that the Bureau did not consider the tubes acceptable
and that the signig'of Form DD-250 in the manner in which it was
executed was simply a device for enabling Diehl to make shipment of
the tubes from Germany without prejudicing the rights'of the Bureau.
This was made plain not, only by blocking out the express words of
acceptance from the certification-but also by stamping on the form the.
words "INFORMATION ONLY."

In support of its second contention, the contractor points to the'
ambiguity of the 'requirement of straightness. The allegation of
ambiguity is based on a variety of considerations, namely: (1) the
failure of the specifications to specify any tolerance for straightness -
(0) the fact thatstraightness, which is a relative term, was mentioned
as only one of a general set of characteristics applicable .to the "work-
manship" of the tubes; (3) that commercially, "straightness" means.
merely not coiled or bent at right angles, and that if straightness is a.
requirement it is left to'negotiation between the purchaser and the
supplier; (4) that the Bureau erred in selecting ASTM Specificatiolt

111-52 rather than B 251-54, which did specify a straightness toler-0
ance that might have met the Bureau's needs; (5) that the Bureau,
knowing when it accepted the appellant's bid, that the tubes were: to be'
manufactured abroad was under a special duty to make its intention
clear but failed to do so until it. advised -the Army inspectors that :
straightness was "of paramount importance," which action'itself indi-
cated that the specification was not sufficiently clear; and, finally, (6),
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that if the appellant had been notified at the time the order was placed
what straightness tolerance would be allowed the requirement could
have been met with little, if any, additional cost to the appellant.

The Government contends,, on the other hand, that the termn
"straight" has a perfectly clear and definite meaning, implying vir-
tually absolute straightness, and that if the term could be said to lack
clarity, any doubt concerning its meaning was removed by the state-
ment in the specifications that the tubes to be purchased were, to be
used in the fabrication of heat exchangers. The Government also
challenges the appellant's contentions concerning the relevant trade
practices.

At the hearing, Katz, when asked what the commercial conception
of straightness was, replied:-

Of course, that is the crux of the problem. Straightness is merely a relative
word. You can have straight, straighter and straightest. But there is no
absolute standard as to!"straight," aiid they assume that the workmanship should
be such that it is other than -coil in form, or have right-angle bends, or anything
of that nature. If straightness was of a specific problem, if either the-the
specification should indicate tolerances;: that is the normal engineering pro-
cedure of doing things. (Tr. p. 54.)

After the controversy in the present case arose, Katz wrote a letter- 
under date of October 23,1956-to te Copper and Brass Research
Association (commonly referred to as, CABRA) in which after re-
ferring to the fact that its "Standards" book did not show any straight-l
ness tolerances under "Condenser and Other Heat Exchanger Tube,
he inquired what tolerances were expected of this type of tube, and
what trade custom would be applicable if condenser type tubing should
be ordered without specifying specific straightness tolerances.

Under date of November 8, 1956, CABRA replied to this letter, as
follows:

' . In reply to your letter of October 23 in. which you ask whether straightness
tolerances, have been established on condenser and other heat exchanger tube
as covered in Schedule TUBE-5 of our Manual of Standards, there are no ex-
'pected Industry tolerances for straightness on this product. This therefore be-
comes a matter of negotiation between the mills producing the material and
the producer.' A number of the mills have straightness tolerances which they
apply which in many cases are closer than the straightness tolerances applicable
to commercial tube..

To counter the implications of this letter the Government introduced;
in evidence-two letters-which it obtained from-manufacturers of copper
tubes in response to telephone calls from the Bureau. In one of these
letters, the American Brass Company, of Waterbury, Connecticut,
under date of January 30,1958,stated:
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Except for annealed tubes in coils, all copper tubes are straightened after the
final draw. Sizes under about 4 in. O. :. are straightened by staggered, grooved
rolls. Larger sizes are straightened by hand or by a hydraulic press.-

In the other letter, the Chase Brass & Copper Company, also of Water-'
bury, Connecticut, under date of January 31, 1958, stated:

Our Copper and:Alloy Tubing is put through a straightening operation after
drawing. As for the commercial straightness tolerances, we adhere to 6ABRA,
which are as follows:

On Copper and Alloy Tubing % to 3'/2" 0. D.

3,A6 of an inch in lengths 3 to 6 ft.
She of an inch in lengths 6 to 8 ft.
*- " in 8 to 10 ft. lengths
Over 10 ft. lengths, '2 " in any 10 ft. portion

The Government further offered two purchase orders, dated February
27, 1952, and October 21, 1954, under -which it acquired from the
American Brass Company a stock of seamless copper, tubes that were,
according to the testimony of Harold W. Lipper, the Bureau's Super-
vising Chemical Engineer' "essentially straight tubes," and that were
used in the fabrication of heat exchangers.

Not too much weight can be given to the trade practice letters, since
their authors did not testify at the hearing, and were not subjected
to cross-examination. However, insofar as the letters are instructive
at all, they tend to support the appellant's rather, than the Govern-
ment's case. It is only the CABRA letter, which is a trade associa-
tion letter, that can be said to state an industry-wide practice, and that
practice seems to be that there are no industry tolerances for straight-
ness, which,- therefore, have to be negotiated by the parties in each
instance. 'The letters offered by the Government, on the other hand,
merely state the practice of particular mills manufacturing copper
tubing. Moreover, the American Brass Company letter does not in-
dicate the degree of straightness which is observed in the manufacture
of the tubing. While the Chase Brass& Copper Company letter does
mention a specific tolerance, this tolerance would not have been satis-
factory to the Bureau; also the tenor of the letter is inconsistent with
that of the CABRA letter.

The purchase orders have even less weight. The tubes ordered and
obtained under them were entirely 12-foot lengths, and had a greater
wall thickness thaW'the tubes which are involved in -this.case. It is
obviously'easier to maintain straightness on shorter and thicker tubes.
Moreover, the record does not show whether specifications clarifying
the need for straightness accompanied the purchase orders. Lipper
testified, indeed, that he did not know whether in the case of contracts
other than that involved in the present case there had been discussions
with the bidders with respect to straightness (Tr., p. 170). And, at
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least in the case of the purchase order of February 27, 1952, the mill
making the bid, which was none other than the American Brass Com-
pany, significantly specified: "In the event of an award we request
that you supply us with end use in detail for this material." [Italics
supplied.]

In-these circumstances the'Board must give special weight to the
unrebutted testimony of Katz, who is not only a dealer in aluminum,
copper, and brass mill products, but also the holder of a degree in
metallurgy from the Massachusetts Institute of Technology, that com-
mercially "straight" tubing would merely signify tubing that was not
coiled or bent. Even the officers of the Bureau did not act on the
assumption that straightness meant absolutely undeviating straight-
ness. In common parlance the word "straight" certainly does not

A betoken undeviating straightness. People certainly speak of a line
or a pole or a path as being "straight," although it is only fairly
straight. And "straight" is an adjective that has comparative and
superlative forms. It is a characteristic of copper-tubing,. moreover,
that it is flexible.

As for the Government's contention that the mere statement in the
specifications that the copper tubes were to be used in fabricating heat

i exchangers was sufficient to acquaint the appellant with its require-
mnents, such a contention might have some force if there were a uni-
versal type of heat exchanger. But the evidence of record, although
not as clear and precise as might be desired, shows at least that there
are many types of heat exchangers, including a type in which U-shaped
tubes are used, and also that the methods of assembling the tubes

i vary. The Government witnesses freely conceded that they were not
* u familiar with all conceivable types of heat exchangers. It was no

doubt because heat exchangers varied that the American Brass Com-
- pany, on whose opinion the Government places special reliance,

required the Bureau to state "in'detail the end use of the tubes which.
D it was requested to supply.

In the last analysis -the Board must regard as decisive the fact that
the contracting officer himself acted upon the assumption that the
specifications were ambiguous, so far as the requirement of straight-
ness was concerned. Otherwise, he would not have hastened to inform
the Armyinspectors that straightness.was "of-paramount importance,.
and communicated to them the precise tolerance for straightness which
he would allow. It is obvious that if the requirement of straightness
was of "paramount" importance, it was of supreme importance, and
the requirement should not have been left to inference and innuendo.
If the requirement of straightness was plain, the contracting officer
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would not have had to do any more than to transmit to the inspectors a
copy of the specifications, which would speak for themselves.1 2

Corbin states the doctrine applicable in the circumstances of the.
present case as follows: "The practical interpretation of the contract
by one party, evidenced by his words or acts, can be used 'against him
on behalf of the -other party, even though that other party had no

cur in them." The Board has applied this doctrine even to acts of
subordinates of the contracting officer who interpreted a contract in
accordance with the contractor's contentions. 4 Obviously, it applies
with even greater force to words of the contracting officer himself.

' - Ad X f 0 Asthe contract in the present case was ambiguous, there is for applica-

tion the familiar rule that the ambiguity must be resolved against the
Government, since it drafted the document. Moreover, the Board

said in the case to which reference has been 'made: "The application of
this rule is especially called for when the interpretation urged by. the
contractor was shared by the Government officers administering the
contract who gave it the practical construction which the Board has
adopted."

0The Board must hold that l s entitled to recover 'the
cost of straightening the seamless copper tubes which it supplied under
the terms of the contract. The co'tracting officer is directed to allow
the appellant's claim, subject to proper verification of its costs.

CONOLUSION

':Z '; 0 Therefore, pursuant to the authority delegated to the Board of
Contract Appeals by the Secretary of the Interior (sec. 24, Order No.
2509,' as amended; 19 F. R. 9428) the decision of the contracting officer
dated July 22, 1957, denying the claim of the appellant, is reversed.

X :: W LIAM SEAGLE, Member.
I concur:

THEODORE H. HAAS, CairfuX'-n.

MR. SLAuTGHTER, dissenting:
I dissent on the ground that a clear preponderance of the evidence

shows that the: bulk of the copper tubes here in controversy were not

' Since the controversy in the present -case arose, the Bureau in connection with the
fabrication of heat exchangers has been issuing bid invitations for copper tubing that
specify the tolerance for straightness. The Board has held, however, that the revision
of specifications under other contracts after controversy; has arisen does -not in itself
demonstrate the existence of a. serious ambiguity in the original specifications. See
Oberg Constrcioa Go., 63 I. D. 180, 187 (1956).

:5Corbin on Contracts, vol. 3, see. 558, p. 145.
4 Paul C., Hels1ick Co., 63 I. D. 209, 235 (1956).
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straight to a degree that would meet any reasonable or customary
standard of permissible deviationsf1rom absolute. straightness. This
is so, whether the acceptability of the tubes be judged by the standard
of. what the man in the street would consider straight in the light of
general experience and common sense, or by the standard of prevailing
commercial tolerances of straightness for copper tubing, or by the
standard of dictionary definitions of the term straightness, or by the
standard of the suitability of the tubes for the end use specified in the
contract. In fact, the opinion of the majority disregards or mini-
mizes the evidence presented by the Government to an extent which
seems to me; to be- explainable only on the ground of a desire to en-
courage precision in the drafting of specifications by denying any;
real effect at all to general descriptive terms, such as "straight," unless
these terms are implemented. by specific tolerances expressly incor-
poratedin the. contract.

HERBERT J. SLAUGHTER, Member.

MAX L. KRUEGER
VAUGHAN B. CONNELLY

A-27522 Decided April 30, 1958

Rules of Practice: Appeals:. Dismissal
An appeal to the Secretary will be dismissed where it is withdrawn.

Oil and Gas Leases: Applications'

where land is shown in the tract book as being included in an outstanding oil
. and gas lease and the lease in fact has been relinquished and a second lease

has been issued for the land and also terminated, all without any notation
in the tract book of the termination of the first lease and of the issuance and
termination of the second lease, the land does not become available for filing
subsequent to the termination of the second lease.

Oil and Gas Leases:- Applications
::Where land is shown in the tract book as being included in an-outstanding oil

and gas lease and the lease in fact has been relinquished and a second lease
has been issued -for the land and also terminated, and the, tract book shows
the termination of the second lease but not the termination of the 'first

* lease, the land does not become available for filing subsequent to 'the nota-
ion of termination of the second lease.

APPEALS ROM -THE BUREAU OF LAND MANAGEXENT

Max L. Krueger and Vaughan B. Connelly separately appealed to
the Secretary of the Interior from different portions of a decision
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dated June 5, 1957, by the Director of the Bureau of Land Manage-
ment which held that Connelly's oil and gas lease Wyoming 0257 had
terminated on August 1, 1956, and which rejected Connelly's lease
offer Wyoming 045001 for all the land in the terminated lease and
rejected in part Krueger's lease ofer Wyoming. 043957 for the same
land.

On January 29, 1958, Connelly filed a withdrawal of his appeal.
Accordingly, his appeal is dismissed. With respect to Krueger's
appeal the pertinent-facts areas follows:

* 0 Oil and gas lease Wyoming 0257 was issued to L. W. Davis-on August
1,1950, for a 5-year term. On August 5, 1955, the lease was extended
for a 5-year period commencing August 1, 1955. Shortly thereafter
the lease was assigned, effective November 1, 1955, to Connelly.. On
August 27, 1956, the seventh year's rental on the lease, which had be-
come due on August 1, 1956, was tendered on behalf of Connelly. On
the same day the manager of' the Cheyenne land office returned the
rental payment, stating that the lease had terminated as of August 1,
1956, because the rental had not been paid on or before that date.
The manager also stated that the lease had been canceled on the
records of the office at the close of business on August 1, 1956, thus
making the land available for leasing at 10 a. m. the next day, and that

:si-x.simultaneousoff ers.,were filed for the land on thatday. (August.2),
with Krueger's offer being drawn as No. 1. Connelly appealed to
the Director from the manager's decision but the Director affirmed
the manager in his decision of June 5,1957.

Although the Director affirmed the manager's action with respect
to Connelly's lease, he held that Krueger's offer must be rejected in
part and possibly in whole. Connelly's lease had covered tracts of
land in secs. 2, 11, 15, and 22, T. 26 N., R. 113 W., 6th P. M., Wyoming,
and Krueger applied for all these tracts. The Director ruled-that as
there was no notation in the tract book of the termination of Connelly's
lease as to the lands in secs. 2 and 11 at the time when Krueger's offer
was filed, the offer must be rejected as to those lands. The Director
then held thaft wvhetherKrugers offer for thej1an~din secs. 15 and 22
was acceptable depended upon whether those lands were isolated, since
the lands comprised less than 640 acres. (43 CFR 192.42 (d) and (g)
(1) (ii)). ' ' ' i

The Director's decision was based upon a photocopy in the record
of the tract book pages for secs. 2, 11, 15, and 22. The pages on sec. 15
show an entry which reads as follows: - & US S1/2 W O6.
Terminated 8-1-56." The pages on sec. 22 carry the following entry:

& ' -4NE4 NW 4 W4 -N-4 NW44W 4 W-0257 Term 8-1-56."
The pages on secs. 2 and 11 carry no entry or notation of any kind with
respect to Wyoming 0257.
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In his appeal from the Director's decision, Krmeger contended that
the Director erred in holding that a notation in the tract book of the
termination of Connelly's lease was necessary as to the lands in secs.
2 and 11 before a lease offer could be filed for those lands. He based
his contention on the fact that no notation was made in the tract book
of the issuance of Connelly's lease. Consequently, he argued, there
was no need of noting the termination of the lease since the purpose of
the notation rule is simply to clear the tract book of entries of record.

Krueger also asserted that the lands in secs. 15 and 22 are isolated
tracts.

An examination of the tract book pages in the record discloses
some significant facts to which neither the Director nor Krueger re-
ferred. These facts have been called to Krueger's attention and he
has commented on them. They appear to require a disposition of this;
appeal-on- grounds otherthan those relied upon hyAflhe Director..

Connelly's lease embraced the following tracts of land, comprising:
863.19 acres:

Sec. 2: Lots 13, 14, WI/2SE1/4SW/ 4
Sec. 11: SW1/4NW1/ 4
Sec. 15: S/2
Sec. 22: NW/4NE'/4, Ni/2NW/ 4, SW1/4NW'/4NW 4SW 4

The tract book pages on-sec... 9 carry this entry: "P. P. O. & G. Lots
4 8, 44* i 13, 14 W2SE4 , SW 4 "" "' s [ditto marks showing section,

township, and range] See Sec. 5 L. W. Davis." Above; this is inter-
lineated "Lease granted April 12-1934-Custer Petroleum Co. Lessee."
Across the page is this entry: "Nov. 1, 1922 09156 Permit granted
4-L19-24"5 above which is written "B! Lease granted 4-12/34 for 2

Sec. 15."
The tract book pages on sec. 11 show this entry: "P P 0 & G. SW 4

NW4; 4" " "[section, township, and range] See Sec. 15 L. W.
Davis." Interlineated above this is " 'B' Lease-4/12/34." Across
the ps is: "Nov. 1,1922 09156 Permit granted 4-19-24." -

Simi larly, the tract book pages on sec. 15 carry, this entry: "P.P.
0 & G. S2, S2N 2 " " " [section, township, and; ranged See Sec. 22
L. W. Davis." Above this is interlineated "'B' Lease for S2 sec. 15
granted 4/12/34-Custer Petroleum-Lessee." Across the page is:
"Nov. 1, 1922 09156 Permit granted 4-19-24. Letter 'N' 4-21-24,"
above which is written " 'B' Lease-April 12 - 1934."

Finally, the tract book pages on sec. 22 show this entry: "P. P. & G.
NW 4NE4 , SW 4NWI4, N2NW4, NW4 SW4 1 CC [section, township,
and range] 2526.36 [acres] L. W. Davis." Interlineated-above is:
"'B' Lease 1806.36 [acres] Custer Petroleum Co." Across the page
is :"Nov. 1, 1922 09156 Permit granted 4-19-24 'B' Lease dated
4/12/34." :
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These tract book entries show that all the lands included in Con-
nelly's lease and additional land (in sec. 2) were covered by an oil
and gas prospecting permit'09156 issued to L. W. Davis on April 19,
1924, and that these lands- were then included in a "B" oil and gas
lease issued to the Custer Petroleum Company on April 12, 1934.
Except as to lots 7, 8, 9, 10, and 11 in sec. 2, which are lined out, there
is nothing at all to show that the "B" lease has terminated in any way.
Thus, at the time when Krueger filed his lease offer on August 2, 1956,
there were outstanding entries of record in the tract book covering
all the lands for which -he applied. It would seem, therefore, that no
offer could validly be filed for those lands at that time.

Krueger's comment on these facts is that they are immaterial. He
* H -asserts that the "B" lease was exchanged for lease Wyoming 0257

and that it was inconsequential whether-its termination was noted or
not.

Krueger's assertions are not in accord with the facts. The Depart-
ment's files show that oil and gas prospecting permit Evanston 09156
was issued on April 19, 1924, to L. W. Davis pursuant to section 13
of the Mineral Leasing Act (4i Stat. 441). The permit covered

* E - 2526.36 acres, including all the lands involved in this appeal, and was
issued pursuant to Davis' application filed on November 1, 1922.

A discovery of oil was made on land-in the permit whereupon leases
were issued pursuant to section 14 of the Mineral Leasing Act (41
Stat. 442). That section provided that upon'a discovery of oil or gas
on land included in a prospecting permit issued under section 13 of
the act, the permittee would be entitled to a lease carrying a 5 percent
royalty rate for one-fourth of the land in the permit ad would be
entitled to a preference right for a lease carryinlg a royalty rate of
iXot less than 12/2 percent for the remainder- of the land in the permit.
The 5 percent lease was termed an (a) lease and the 121 percent lease
a (b) lease; ;7

* Evanston 09156 (b) was issued as a (b) lease on April 12, 1934, to
the Custer Petroleum Corporation, which was an assignee of part of
the land in the Davis permit. The Custer lease was for a 20-year term'
'and embraced 1806.36 acres, including all the lands involved in this
appeal. In accordance with the; practice at the time with respect to
(b) leases, the Custer lease carried a restricted drilling' clause (section
2 (b) ), which permitted the lessee to drill only wells needed to offset
drainage unless otherwise authorized or directed by the Secretary.
Restricted drilling clauses in (b) leases: were deemed to be a suspen-
sion of operations and production on-the leases pursuant to section
39 of the Mineral Leasing Act, as added by the act of February 9, 1933
(47 Stat. 798). Section 39 provided that in the event of a suspension
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any payment-of rental should be suspended and the term of the lease
extended by adding the period of suspension See: Circular No. 1294,
54 I. D. 181 (1933), and Circular No. 1341, 55 L D. 6 (1934).

The Custer lease was therefore in a, state of suspension from the
date of its issuance, April 12, 1934, until January 12, 1942. On No-
vember 4, 1941, Custer Was notified by the oil and gas supervisor,
Geological Survey, Casper, Wyoming, that the drilling restriction in
section 2 (b) of its lease was being termin'ted eflective not later than
January 12, 1942. Custer was also; informed that benefits accruing
under section 39. of the Mineral Leasing Act would terminate as of
that date. This meant that the 20-year term of the lease commenced
to run, in effect, from January 12, 1942, or to January 11, 1962.

Meanwhile, Custer had made assigiments of the entire lease to L. W..
Davis. These assignments were approved on January 3, 1942.. There-
after, Davis filed a partial relinquishment of the lease on April 15,
1943. Because of an error in the, relinquishment, a second relinquish-
ment was filed on January 29, 1946, which in turn: was modified.
Finally, on May .23, 1947, the relinquishment was accepted as of April
15.t S, 1943. The relihquishment covered and the lease was canceled as
to the particular lands involved in this appeal and, in addition, lots
'. 8, 9, 10, and 11,' sec . Davis retained other land in his lease.:.

In his decision of May 23,, 1947, accepting the relinquishment, the
Acting Assistant Director of the Bureau of Land Management stated:
"No objections appearing the relinquishment is hereby accepted and
the lease canceled as to- the following described lands * * * The
Acting ManagerI District Land Office will sote his records to that
effect * * *" [italics added]. As we have seen, so far as the tract
book is concerned, a line has been drawn through the description of
lots 7, 8,-9, 10,-and 1 of sec.:2 but thee description-of the remaining;
land in- sec. 2 and of all the lands in secs. 11, 15, and 22 has never been
touched nor has any notation been' made as to the termination of lease
Evanston 09156 (b) with respect to those lands.

'In the decision -of May' 23, 147, approving the partial relinquish-
idmeit, there were also approved assignments to Bessie -B. Milton of
the remaining lands in Evanston 09156- (b), none of which is involved
in this appeal.'- Effective June 1, 1948, pursuant to an application
filed by Mrs. Minton', an exchange lease was issued to her in accordance
with'section 1I, _(a) of the Mineral Leasing Act, as added by' the act
of August 8, 1946 (30- U. S. C., 1952 ed., sec. 226d).

Then, on November 1, 1949, L. W. Davis filed an application for'
a lease on the lands involved in this appeal. is application was
entitled '4APPLICATION FOR RENEWAL AND EXCHANGE OF LEASE, L. W. DAVIS,

LESSEE, ACT OF FEBRUARY 25, 1920 (41 STAT., 437) AS AMENDED AND
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CIRCULAR NO.1 730 PART 192.60. 43 CFR 192.60 was and is theregu-
lation providing for exchanges of leases under section 17 (a) of the
MineralLeasing Act,'supra. There wastalso in the heading of Davis'
application a reference to 4LEASE SERIAI No. 0915e-B."1 The applica-
tion was filed in the Evanston land office and w as referred to the
Cheyenne land office.

On November 4, 1949, the Cheyenne manager notified the Evanston
manager that the lands in Davis' application had been in lease Evans-
ton 09156 (b) which had been canceled as to those lands, and that
Mrs. Minton had been issued an exchange lease for the land remaining
in Evanston 09156 (b), and-that Davis' application could not be
carried under that serial number and should be given a current serial
number. Accordingly, Davis' application was numbered as Wyoming
0257 and a lease was issued to him under that designation on August 1,
1950.

This detailed recital of the facts as shown by the lease files on
Evanston 09156 (b) and Wyoming 0257 clearly establishes, contrary to
Krueger's assertion, that Wyoming 0257 was issued as a completely
new lease and not in exchange for Evanston 09156 (b). An exchange
'was an impossibility, for the relinquishment of Evanston 09156 (b) as
to the lands later included in Wyoming 0257 had been accepted for
more than 2 years prior to the application for the latter lease. There
remained on November 1, 1949, no lease for Davis to exchange.

The situation then-is that when Krueger filed his offer on August 2,
1956, the tract book showed that all the lands for which he had applied
were included in an outstanding oil and gas lease, Evanston 09156 (b).'
The applicable departmental regulation at the time provided:

* 0 * (a) Where the lands embraced in a relinquished or cancelled non-
competitive lease are not on the known geologic structure of a producing oil and
gas field, and are not withdrawn from leasing, such lands become available for,
and subject to, filings of new lease offers immediately upon the notation of the
cancellation or relinquishment on the tract book * * * [43 CFR, 1956 Supp.,
192.43].

* V This regulation states an ancient rule of the Department that has been
7 - ;followed without deviation since the enactment of the Mineral Leasing

Act. See E. A. Vaughey, 63 I. D. 85 (1956). Under its plain terms
there would appear to be no alternative to rejecting Krueger's offer.

There is oiiefactor here, however, that is not. present in the' usual
tract book notation case.. This is the, fact that following the actual
termination of Evanston 09156 (b) and despite the lack of notation,
a new lease was issued for the land which also terminated before

Where reference is made to Evanston 09156 (b) in the remainder of this decision, the
reference is only to that lease so far as it covered the tracts involved in this decision and
as to which it was relinquished.
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Krueger's offer was filed. Does the intervention of this new lease
require or justify a departure from the regulationt The answer
to thiisxquestion requiresan examinatioli of the notation rule.

Krueger contends that the notation rule applies only when there is
an entry of record to write off. He thus implies that the purpose of
the rule is to clear the record of entries which no longer subsist. This,
undoubtedly is the purpose of the rule but the ultimate purpose of
clearing the record is to make land available for further disposal. In
this connection, the overriding objective of the rule has been to assure
to all the public equality of opportunity to file. This has been stated
on many occasions. Germania Iron Co. V. Jamwes, 89 Fed. 811 (8th
Cir. 1898), appeal dismissed, 195 U. S. 638; George B. Friden, A-*
26402' (October 8, 1952) ;B. E. Van Arsda e, 62 I. D. 475 (1955); W.
A. Vaughey, supra; Ilf. A. Machris, - Mehinn A. Brown, 63 . D. 161
(1956).

* This being the primary objective of the notation rule, to notify the'
public so that all will have an equal opportunity to file; for land, it
would be manifestly unfair to say that although there was an out-
standing entry of record in the tract book of an oil and gas lease
(Evanston 09156 (b)) covering the lands in secs. 2 and 11,no notation
of termination of the lease was necessary to open the land to filing
because, entirely outside the record, another lease (Wyoming 0257)
had been issued and termninated following the termination of the first
lease. This would give an unfair advantage to those Who by chance
knew of the issuance of the' second lease. Those who relied oii the
tract book would have no notice of the second lease but would await
the notation of termination of Evanston 09156 (b). in the tract book

* before filing for the' land. It would be no answer to say that others
,could have ascertained the issuance of Wyoming 0257 by checking the
serial register and plats. The fact is that the Department has said
that the tract book is the record which will be determinative of whether
land is open for filing, and there is no reason why the public should
have to resort to other records.

The situation with respect to secs. 15 and 22 is more difficult. In the
case of those sections, there was no entry on the tract book of .'the
-issuance of Wyoming 0257, but there was a notation of termination of
the lease. Was this notation sufficient to overcome the effect of the
uncanceled entries in the tract book of Evanston 09156 (b) so that the

lands became available for filing despite the existence of the uncanceled
entries of Evanston 09156 (b) I do not think so. If the notation
necessarily showed that Evanston 09156 (b) had terminated, I think
,the answer could be "yes." But the notation did not necessarily show
the termination of Evanston 09156 (b). -It was noted earlier that if
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it had not been relinquished, Evanston 09156. (b) would have had aL
term running to January 11, 1962. If that lease had been in effect.
when Wyoming 0257 was issued, the latter lease would have had t-be
canceled. In that event, the notation of termination of Wyoming
0257 would not have meant that the prior lease had terminated. It is
far from infrequent-that leases are issued for lands already included
in outstanding leases, thus necessitating the cancellation of the later
leases.2 In those cases the tract book would show the first lease as an
outstanding entry and it would show the later lease as having been
terminated, the same type of entries as exist in this case with respect
to secs. 15 and 22. Since the notation of termination of Wyoming
0257 was completely compatible with the continued existence of Evans-
ton 09156 (b), so faras the tract book is concerned, I do not think it
can be held, consistently with the plain language of the regulation
requiring notation (43 CFR, 1956 Supp., 192.43), that the notation
served to make the lands in secs. 15- and 22 open to filing. Cf. M. A.

l acAhris, Melvin A. Brown, supra. :
It is regrettable that notation of the relinquishment of Evanston

09156 (b) was not hade, especially in view of the instructions in the
Acting Assistant )irector's decision- of May 23, 1947.3 It is particu-
larlyI astonishing that such notation was not made: when Wyoming
0257 was issued. The fact remains, however, that whatever the dere-
liction on the part of the land office may have been due to, no notation
was made. In view of the plain statement in the regulation that land

*; does not-become open for filing until notation is made and in view of the
- overriding purpose of the regulation-to give equal notice to all of

the opportunity to file-it cannot be held that the lands in- secs. 15 and
22 became open to filing when the notation Iof termination of Wyoming
0257. was made. It follows that Krueger's offer must be rejected in
its entirety.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509k as revised; 17

* F. R. 6794), the Director's decision is modified to-require the rejection
of Krueger's offer in its entirety ad as so modified the- decision is
affirmed.

EPDrUND T. FRITZ,

Deputy Solioitor.

2 :recent check Emade of, the land offlces in Wyoming, New Mtxico, Colorado,' and Utah,
where oil and gas leasing is heaviest, shows :that in the year ending October 1957. there.
were 61 cancellations of leases in whole or in part because the leased lands were included
in prior leases..

3 No reason is apparent why the description of the lands in see. 2 was partly lined ont,
as stated earlier, and the remainder of the description of the lands in sec. 2, as well as the
descriptions of the lands in secs. 11, 15, and 22, was left untouched.

11. S. GOVERNMENT PRINTING OFFICE, 155
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RIGHTS OF ABUTTING UPLAND PROPERTY OWNERS TO, CLAIM
TITLE TO RECLAIMED LAND PRODUCED BY FILLING ON TIDE-
LANDS AND SUBMERGED LANDS ADJACENT TO THE TERRITORY
OF GUAii

Territories-Guam: Generally-Tidelands-Submer'ged Lands
the settled law applicable to tidelands and submerged lands adjacent to

incorporated territories of the United States is equally applicable to the
unincorporated territory of Guam.

Teritories-Submerged Lands Act: Generally
The Submerged Lands Act (67 Stat. 29), by its express terms, precludes the

application of its provisions to territories of the United States.

Territories-Tidelands-Submerged Lands
As a general: rule, navigable waters and the soils under them, which is to say

tidelands and submerged lands, adjacent to the unincorporated territories of
the United States are held in trust by the United States for the use of all of
the people, and are not to be granted away in the absence of specific author-
izationby the Congress.

Tidelands-'Submerged Lands
The courts have not differentiated between: tidelands and submerged lands, on

the one hand, and lands resulting from the filling of such lands. on the other,
with regard to the acquisition of title to the latter by abutting upland
property owners.

Territories-Guam: Generally-Tidelands-Submerged Lands
Abutting upland property owners may not assert a claim of title, as against the

United States, to either submerged lands or tidelands adjacent to Guam; nor
: may they assert similar claims of title as to land which results from the.

filling of submerged lands or tidelands by such owner, his predecessor, or the
United States.

Territories-Guam: Generally
In view of the controlling legal principles relative to tidelands and submerged

lands adjacent to a territory of the United States, the language of the Guam,
Organic Act (48 U. S. C., 1952 ed., see. 1421f) and transfers of land made
pursuant thereto, may-not be construed as vesting title or administration of
tidelands or submerged lands, filled or otherwise, in the ,Government of
Guam in the absence of specific authorization by the Congress.

I-36449 JANUARY 31, 1958.*

TO THE SECRETARY OF THE INTEROR.

By letters dated May 10, and June 10, 1957, directed to the Director,
Office of Territories, the Governor of Guam has requested assistance
in determining the rights of abutting upland property owners in Guam
and in determining ownership of tidelands and submerged lands off

*Not released in time for inclusion chronologically. 65 I. D., No. 5
4iliSOGi-5----1 \,E

-e
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the coast of Guam. This matter has been refefred to this office for
consideration.

With regard to this matter, it appears that the Congress by the
Guam Organic Act, approved August 1, 1950 (64 Stat. 384, 392, 48
U. S. C., 1952 ed., sec. 1421 et seq.), took certain action pertaining to
real and personal property belonging to the United States, situated
in Guam. This act provided in section 28 (48 U. S. C. sec. 1421f),
first,that all property, real and personal, used by the naval: govern-
ment in Guam in the administration of the civil affairs of the inhabi-
tants of Guam, be transferred to the Government of Guam; secondly,
: at.all other property, real and personal, not reserved by the Presi-
dent, be placed under the control: of the Government of. Guam to be
administered for the benefit of the people of Guam; and thirdly, that
all remaining property ownedby the United States in Guam, not dis-
.p's'e'of by' the two preceding transfers, be transferred to the adminis-
tratve supervision of the head of the department or agency designated,
byA. the President, i. e., the Department of Interior.: Subsequently, pur-
suant-to. this act, the Navy Department, by an. instrument dated Octo-
ber 23, 1950, transferred to the Government of Guam lands used by
the. naval government in the administration of civil affairs in Guam.
3y Executive Order 10178, dated October, 31, 1950, the President re-

served certain lands- in Guam. A portion of the reserved lands were
.placed under the control of the Secretary of the .Navy, and the re-
mainder were placed under the control and supervision of the Secre-
tary of the Interior. The. latter lands were transferred to the Gov-
ern~nent of Guam' by the Secretary of the Interior on February 26,
1952.. The Guam Organic Act. and the transfers of land pursuant to
section 28 of that act make no explicit reference to the tidelands or
submerged lands with which this opinion is concerned. The question
has been raised as to whether the legislation referred to, and actions
taken pursuant thereto, have effected a transfer of title..to tidelands
and. submerged lands to the, Government of Guam.
* Your attention is also invited to 'section 670 of the Civil Code of
'Guam (1953) which provides among other things that the Govern-
ment of Guam is the "owner of all land belw tideWater and below
ordinary hi,,h-water' mnark bordering upon tidewater within
Guam *' *

The questions presented appear to be three in number:
1. In whom is title to the submerged land adjacent'to Guam vested?
2. In whom is title to the tidelands adjacent to Guam vested?
3. (a). Without regard to the holder of title, may the adjacent upland

owner, through filling of tideland or submerged lands, occupy and
perfect title to such "added" land?

(b) May such upland owner occupy and perfect title to such "added"
land, where filling of the tidelands or submerged lands was done by the
United States?

: \ .
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It is my opinion that, for reasons to be set forth below, questions 1
and 2 must be answered by a determination that title to and -pro-
pritary rights in the tidelands and submerged lands adjacent to Guam
are, vested in the United States Government, the aforementioned trans-
fers of land notwithstanding; and that both parts of question 3 must
be answered negatively.:

It must be kept in mind that the territory of Guam, by the terms
of its Organic Act, is an unincorporated territory of the United States
(48 U. S. C., 1952 ed., sec. 1421a). In this regard it must be distin-
guished from the Territories of Alaska and Hawaii, which are
regarded as incorporated territories (Rasmussen v. United States, 197
U. S. 516 (1905); Hawaii v. Mankichi, 190 U. S. 197 (1903)). This
difference has been recognized since the decisions in the Insular Cases,
beginning-with Downes v. Bidwell, 182 U. S. 244 (1901),

* The law with regard to the ownership of submerged lands andc
-tidelands appears to be well settled with regard to the States and 
incorporated territories Unfortunately, however, we have been un-
able to discover any authority dealing specifically with this problem
fin an unincorporated territory. I believe, nevertheless, that this settled
law may be applied to the unincorporated territory of Guam, since to
hold otherwise would result in the granting to such a territory of
powers or rights greater than those of the incorporated territories,
which would be unreasonable.

Very early in our history,. at the time of the acquisition of lands
which eventually became States, the Supreme Court of the United
States established, through a series of cases, a general rule with re-
gard to the title to submerged lands and tidelands. This general rule
was in effect a reiteration of the common law rule which prevailed in
England. This rule, as adopted, has been subject to only slight modi-
fication with the passage of time and has been applied to the incorpo-
rated territories of Alaska and Hawaii in recent years.

In ShiveZy v. BowIby, 152 U. S. 1 (1893), the English common rule
was set forth as follows: 
:.By the common law, both the title and the dominion of the sea, and of ivers

and arms of the sea, where the tide ebbs and flows, and of all the lands below
high water mark, within the jurisdiction of the Grown of England, are in te
King. Such waters, and the lands which they cover, either at all times, or
at least when the tide is in, are incapable of ordinary and private occupation,
cultivation and improvement.; and their natural and primary uses are public
in their nature, for highways of navigation and commerce, domestic and foreig4
and for the purpose of fishing by all the King's subjects. Therefore the title,
jus privatum, in such lands, as of waste and unoccupied lands, belongs to the
King as the sovereign; and the dominion thereof, jus public , is vested in him
as the representative of the nation and for the public benefit.
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Following a lengthy consideration of many authorities, both State
and Federal, the Court said further:

The conclusions from the considerations and authorities above stated may
besummed up as follows:

Lands under tide waters are incapable of cultivation or improvement in the
manner of lands above ]igh water mark. They are of great value to the public
for the purposes of commerce, navigation and fishery. Their improvement by
individuals, when permitted, is incidental or subordinate to the public use and
right. Therfore the title and the control of them are vested in the sovereign
For the benefit of the whole people.

The Court also pointed put the distinction to be made between
public lands generally, and public lands composed of tidelands and
submergedlands as follows:

The Congress of the United States, in disposing of the public lands, has
constantly acted upon the theory that those lands, whether in the interior, or

; on the coast, above high water mark, may be taken up by actual occupants,
-in-order. to encourage.the settlement of the country; but that the navigable

. f waters and soils under them, whether within or above the ebb and flow of the
tide, shall be and remain public highways; and, being chiefly valuable for
the public purposes of commerce, navigation and fishery, and for the improve-,
nBents necessary to secure and promote those purposes, shall not be granted
away during the period of territorial government; * * -:

This distinction between public lands, on the one hand, and tide-
lands and submerged lands, on the other, has been recognized in
recent years by State courts in cases involving the States' jurisdic-
tion, as sovereign, over tidelands and navigable waters within their
boundaries. In this regard see Lorino v. Crawford Packing Co. et
at., 142 Tex. 51, 175 S.. W. 2d 410, 414 (1943), in which the supreme
C Court of Texas stated that the policy of the State is to dispose of
public land to settlers with the exception of navigable waters, which
are held in trust for all. :

This is not to say, however, that title to- such land, vested in the
.* : sovereign, may not be transferred to individuals or private interests,

since upon acquisition of a territory, the sovereign acquires all rights
of legislation and control; but since such title is held in trust for all.
of the people, such transfer must be made explicit by the Congress.

- This is supported further by the Supreme Court in United States
v. lolt Bank, 270 U. S. 49, 55 (1926), where it said:

* * It follows from this that disposals by the United States during the
* territorial period are not lightly to be inferred, and should not be regarded

: * as intended unless the intention was definitely declared or otherwise made
'very plain.

' The courts have consistently held that neither the President, by
Executive order, nor Executive agencies can effect such transfers of
title or proprietary rights in tidelands. In this regard see United
States v. Ashton, 170 Fed.;509 (1909), and United States v. Lynch,
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8 Alaska 135, 144 (1929). In the latter case, tle Court, in denying
Indian rights in:tidelands in Alaska included in a reservation of
lands for their use, pursuant to legislative authorization said:

* * e To me it seems apparent that the intention of Congress, in authorizing
the Secretary of the Interior to reserve tracts of land for the use of the natives,
was to vest in the Secretary a right to reserve uplands, the ownership of which
by private persons would include littoral rights which might:be used to deprive
Indians of landing places. In holding the reservation order void as to tide-,
lands, I do not hold it void as to any uplands that may be included therein.

The Governor's submittal of these questions indicates that at least
one area, Baker's Point, which was purportedly transferred by the.
Navy to the Government of Guam by the October 23, 1950 instru-
ment, is in fact filled tideland. As will appear below, in my opinion,; q
tidelands, even if subsequently filled, remain tidelands as a matter of
law-. In the circumstances, and in the absence of a definite declara-
tion by the Congress of its intention to authorize the conveyance to tle
Goverment of Guam of tidelands, filled or otherwise, I am of the
onion that the attempted conveyance by the Secretary of the Navy

of Baker's Point, or of other filled tidelands, was without effect.
Additionally, any attempted conveyances by the Secretary of the
Interior of filled tidelands, if such exist, would be similarly without
effect. The title to such filled lands remains in the United States.

With specific reference to submerged lands, it is to be noted that
the Congress, by enactment- of the: Submerged Lands Act (67 Stat.
29), confirmed and established the titles of the States- to lands be-
neath navigable waters within State boundaries. The term navi-
gable waters was defined in part as "all lands permanently or pe-
riodically covered by tidal waters up to but not above the line of
mean high tide and seaward to a line three geographical miles distant
from the coast line of each such State * * * This act, however, by
its terms, was limited to "States of the Union" and therefore is not:
applicable to Guam except insofar as it recognizes the interest-of
the United States in such lands.

Prior to the enactment of this legislation, the Supreme Court of
the United States had held, with regard to submerged lands within
the three-mile limit, that such land belonged, not to the States, but
to the United States. See United States v. California, 332-U. S. 19
(1947). I believe it must be inferred from this holding that the
United States would have at least as great an interest in the offshore
submerged lands of a territory. As pointed out above, enactment
of the "Submerged Lands Act" does not affect the application of the
holdings of the Supreme Court in this regard to a territory.

In view of the foregoing, and the nature of the various transfers
of land to the Government of Guam alluded to previously, it appears
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that such transfers not only did not, but could not have included
title to, or administration of, submerged lands or tidelands below

: ordinary high-water mark adjacent to Guam. It follows from this
that title, to, and proprietary rights in, such land remains vested in

.--: * the Gover-nment of the United States. Thlerefore- in the absence of
a specific reference in section 28 .(b) of the, Guam Organic. Act to
tidelands and; submerged lands, the lands -placed under the "control.
of the government of Guam" pursuant to that subsection do not and
could not include tidelands and submerged lands.;

The final question concerns the artificial filling of submerged lands
or tidelands and the acquisition of title thereto by upland owners.

It is well settled law that land resulting from natural accretion
becomes the property of the upland owner, of the property. It ap-
pears to be equally well settled that title to land created by the filling
of tidelands 'or submerged lands, in effect artificial accretion, may
not be acquired by the upland owner.

The courts of the United States have made no distinction between
laims to tidelands, as such, and lands subsequently appearing above

high watermark because of the placing of fill, drainage or accretion
subsequent to an alleged acquisition while the lands were below thC
high watermark.. In 4WeinbUr er v. Cit' of Passa'c, 84 N. J. L. 149,
86 Atl. 59: 60 (i913),- the Supreme' Court of New Jersey in denying
the:claim of a private owner to tideland subsequently filled, said,- 
' it * It is true that it is not physically land under water at this time, having
been-filled in, as already noted. It was, however,. land under water in 1894,
and, in our judgment, is legally such still. The fact that the prosecutor [claim-
ant], or 'those under- whom he claims, or some other person or persons,- hpve,
without authority, filled this land in cannot avail the prosecutor as against the
rightful claim of the state or its grantees.. e * ' :

See also Lorino v. Crawford Paocking Co. et al., 142 Tex. 51, 175 S. W.
2d 410, 414 (1943).

Therefore, it is my opinion that abutting upland owners may not
occupy and perfect title as against the. claim of the United States to
lands resulting from the filling of tidelands or submerged lands ad-
jacent to Guam by the upland owner, his predecessor, or the United
States, in the absence of specific authorization by Congress.
:In this connection your attention is invited to the Attorney Gen-

eral's letter to you of March 15, 1956, pertaining to the proposed
restoration of Sand Island to the Territory of Hawaii by meansof
an Executive order. A portion of the land considered was land
which had been submerged but had subsequently been filled by the
United States., In his letter the Attorney General advised, "there
;is no doubt but that Congressional authority must be obtained before
the, parcel that, is still submerged may be sold. Whether the land
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that has been filled in should be placed in the same category raises
a difficult legal question, to which considerable research has disclosed-
no clear answer." He therefore suggested that the egislation in-
elude filled, as well as submerged lands. It should be noted that. a'
decision with regard to the; filled land at Sand Island was not made
by the' Attorney General since it appeared that legislation provided
a practical solution in'that instance. The filled land considered
by the Attorney General in the case of Sand Island is similar to the
former submerged lands in Guam which have been filled by the
United States and which are considered in the foregoing opinion.-

With regard to section 670 of the Civil Code of Guam cited pre- 
viously, it is my opinion that if, in fact, it purports to have ppliea-
.tion to the lands under consideration, it may be disregarded 'to the
extent that it is contrary to the conclusions reached herein, since the

Guam 'legislature is without authority to enact such legislation in
the absence of Congressional authorization.

Additionally, in connection with the foregoing,', I have considered
the question whether the submerged lands- in question. were Spanih
Crown lands transferred to the United States pursuant to the first
paragraph of Article VIII of the' Treaty with Spain of April 11
1899 (30 Stat. 1754), and whether there exist any private claims to
such land predicated on prior Spanish grants which would be pro-
tected by the second paragraph of Article VIII of the said treaty.
fuch~paragraphs provide':

In conformity with the provisions of Articles I, II, and III of this treaty,
Spain relinquishes in Cuba, and cedes in Porto Rico and other islands in the
West Indies, in the island of Guam, and in the Philippine Archipelago t* * *

immovable property which, in conformity with law, belong to the public do-
main, and as such.belong to the Crown of Spain.

And it is hereby declared that the relinquishment or cession, as the case may
be,: to 'which the' preceding paragraph refers,.cannot in any respect impa- the
property or rights which by law belong to the peaceful, possession of propert of
all kinds, of provinces, municipalities public or private establishinents, e esi-
astical or. civic bodies, or any other associations having legal capacityto acquire
and possess property in the aforesaid territories renounced or ceded,.:,qr of.'
private individuals, of whatsoever nationality such individual may be.-

We are advised by the Government of Guam that, while no record
exists specifically listing or itemizing the Crown lands transferred to
the United States, the lands herein conidered have, from the tine o f
the said treaty, been considered to be Crown lands; and further, while'
it appears that Spanish law would have permitted the granting of
an interest in such land to private persons, ho such grants are known
to have been made and there are no known claims to tidelands or sub'
merged lands adjacent to Guam. arising under the prior. Spanish
-Government.
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e : have also given consideration to the peculiar problem arising
.in Guam by virtue of the fact that the coastline of Guam consists
largely: of salt water lagoons subject to the ebb.and flow of the tide
(estimated at approximately three-fourths of the total coastline).
The existence of these lagoons gives rise to the question whether
Federal ownership of submerged lands and tidelands is to be measured

: from the high water mark on the inner shore of such lagoons or from
the headlands or reef structures marking the outer limits of the
lagoon.

In People of Porto Rio v. Fortuna et al., 19 Fed. 500 (1st Cir.
1922), cert. denied, 259 U. S. 587 (1922), the court pointed out that
the Spanish Civil Law and the Common Law were identicalwith
regard to this subject and referred to bays and lagoons as "arms of
the- sea." Under such law the public lands extended inland to the
mean high watermark and thereby included all such lands as are sub-
ject to the ebb and flow of 'the tide. It thus appears correct to con-
clude that ownership of the tidelands here in question by the United
States begins at the high watermark on the inner shore, without
regard to the presence or absence of lagoons.

EImER F. BENNETT,
Solioitor.

ACCESS ROAD CONSTRUCTION-EFFECT OF WAIVERS AND DETER-
iMINATIONS GIVEN UNDER PUBLIC LAW 167, 84TH CONGRESS

ights-of-Way: Generally-Mining Claims: Location-Mining Claims:
Patent

Prior to the enactment of the act of July 23, 1955 (69 Stat. 36T; 30 U. S. C., 1952
ed., Supp. IV, sec. 601), no right-of-way across a valid, unpatented mining
claim which Would continue after patent could be initiated solely through
construction by the United States. The act above cited which reserved to
the United States the right of access across unpatented mining claims was
limited in its effect to the period "prior to the issuance of patent" to the
claim and cannot be construed to authorize such access across such a claim
after issuance of patent.

E-36493 APRI 23,1958.*

To THE DIRECTOR, BUREAU OF LAND MANAGEMENT.

Witl your memorandum of December 20, 1957, you, transmit a
memorandum from the Area Administrator, Area 1, with correspond-
ence from the Oregon State Supervisor and a copy of a paper delivered
by a member of the Regional Solicitor's Portland Oregon staff. These

*Not in chronological order.
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papers relate to the Government's rights to continue to maintain and
use roadways constructed on unpatented mining claims under author-

ity of section 4 of the act of July 23, 1955 (69 Stat. 367; 30 U. S. C.,
1952 ed,, Supp. IV, sec. 601) [Public Law 167, 84th Cong., st ses'.]
aftr patent has issued for the mining claims. It appears that the

author-of the legal paper expresses a doubt that a perima nent right-of-
way results from such:'construction and that the Area Administrator
has directed that permanent easements be obtained before roads for
permanent use are constructed. You ask whether or not I concur with
the legal view mentioned and whether the filing and noting in the land
office of right-of-way maps would eliminate the necessity for securing

* easements.
In approaching this question it seems desirable first to determine

the' nature and extent of the miner's estate in an unpatented mining
claim under the laws in force prior to the enactment of Public Law 167
and then to endeavor to determine so far as here pertinent what
chani'ges were made 'in that estate by the enactment of that law.

The Estate Under Laws inForce Prior to July 23, 1905X5

A valid and subsisting location has the effect of a grant by the
United States of the right of present and exclusive possession and en-
joyment of the surface' and any minerals within, or lodes apexing
within the claim. BeZk v. Meagher, 104 U. S. 279, 285 (1881). The
claim is "real property." Wilbur v. United States e rel rushnic,
280 U. S. 306 (1930); Bradford v. Morrison, 212 U. S. 389 (1.909).
The locator's possessory title is good as against the United States and
his property in or on the claim cannot be taken away by the United-
States except as authorized by law. United States v. Deasy, 24 F. 2d
108 (1928); United States v. North American Co., 253 U. S. 330
(1920). Other cases such as United States v. Rizzinelli, 182 Fed. 675
(1910), contain the qualification that the right of possession is for
mining purposes only. Since the question here considered relates
only to claims subject to Public Law 167 and that law obviates the
need to apply any such rule, Rizzinelli and like cases need not be
considered.

So much for the estate as it exists prior to patent. A patent to a
mining claim, in addition to conveying the legal title also has a retro-
active effect. It relates back to the inception of the patentee's. rights.
Heydenfeldt v. Daney etc. Mining Co., 93 U. S. 634, 641 (1876). The
title relates back to the date of location, Heydenfeldt v. Daney, spra;
Smith v. Wheeler, 5 Alaska 282 (1915); Gibbons v. Frazier, 249 Pac.
472 (Utah, 1926) ; Hickey v. Anaconda Copper Mining' Co., 81 Pac.
806 (Mont., 1905). While this relation back is not uqualified, cf.
Hussman v. Durham, 165 U. S. 144 (1897), it does so to the extent
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necessary to cut off claims having 'their inception after the date of
validlocation. See Heydenf cdt, supra.

In practice the Department has limited its authority 'to reserve
from grants made by patent, road and other rights-of-way constructed
with Federal funds to those cases where construction preceded the
initiation of the right on which the patent is based. Instructions of
August31, 1915 (44 L. D. 359) and Instructions of January 13, 191A
(44LD.513).:

In view of what has been said, it must be concluded that without 
; Public Law 167 there was no right in the United States to construct
a road across a valid unpatented mining claim.

The Effect of Public Law 167

Public Law 167 reserves to the United States the right with respect
to unpatented mining claims "prior to the issuance of patent there-
for, * * * to use so much of the surface thereof as may be neces-
sary * ,* for access to adjacent land: * * -under and subject to V

certain specified conditions. It is clearly the use of the surface which
is limited in time. Thus the conditional right is in terms limited to.
the period prior to the issuance of patent. In order to provide access
for the multiple purposes envisaged by the act roads probably will
be necessary and, no doubt, their construction is authorized. "Access"
after the issuance of patent is not authorized by the act,'and without
the act it is not authorized.

If any doubt could exist in the face of the express limitation, it.
would seem to be dissipated by the fact that in the preceding sentence
authority to manage the surface resources and dispose of the vegetative
-resources is also limited to the period "prior to issuance of patent."
No one could contend that this management and disposition authority
would continue after patent issuance and I know of no basis for
ascribing different meanings to identical phrases used'in the same
section of an act with no slightest indication in the act or elsewhere-
that they are used in different senses. It should also be noted that-
section 7 forbids inclusion in-the patent of "any reservation, limitation,
or restriction not otherwise authorized by law."

The only conclusion possible, therefore, is that a right-of -way across
a patented mining claim cannot be based upon construction initiated,
after the location of the claim, but in such case the right will have to
be obtained from the locator, if obtained before patent issues, or from
the patentee or his successor in title if obtained after such issuance.

ELMER F. BENNETT,
Solicitor.
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APPEAL OF WESTINGHOUSE ELECTRIC CORPORATION

IBCA-134 (Supp.) Decided April 30,1958

Contracts: Bids: Generally-Contracts: Interpretation
When, through clerical error, the continuation sheet makeup of an invitation

to bid for the' supply of substation equipment and steel framework left
doubt as to whether references therein to potheads, cable and conduit
were intended to constitute a single subitem or three separate subitems, and
the bidder, although on the continuation sheets it expressly excluded only
potheads, nevertheless incorporated in the- specifications that accompanied
its bid an express exclusion of potheads, cable and conduit, the contract
resulting from acceptance of the bid must be interpreted as not embracing:
any of these: three categories of materials, even though the acceptance of the
bidmentions only potheads as being excluded.

Contracts: Additional Compensation
When a contracting officer erroneously construes the terms of a. contract,

with the result that the contractor is asked to supply cable and conduit not
required by the contract, the contractor is entitled to. additional compensa-
tion for such materials.

BOARD OF CONTRACT APPEALS

The basic facts and contentions in this appeal are summarized in
the Board's decision dated January 30, 1958 (65 I. D. 45), denying the
Government's motion to dismiss the appeal. As neither party ex-
pressed a desire for a hearing for the purpose of taking testimony or
presenting oral argument, the appeal will be decided on the record.

The issue is whether the bid of the contractor, properly construed,
required, as the contracting officer held, the furnishing by the con-
tractor, without additional compensation, of the cable and conduit,
listed on pages 3 and 4 of the continuation sheets of the invitation to
bid, which bore the number L 09-57-524.

The appellant maintains that neither its bid nor any contract aris-
ing out of its acceptance can be construed properly to require the, con-
tractor to deliver the cable and conduit. It argues that the subitems

* ffor these materials were an integral part of the subitem for potheads
which it excluded from its bid by express language on the continuation

* g sheets. It also argues that its intent to exclude the cable and conduit
was evinced by the specifications which it submitted along with its
bid. i

The continuation sheets of the invitation to bid contained three items
on which bids were requested. Item No. 2 was divided into twenty
unnumbered subitems. The last three subitems were for, respectively,
7 potheads, 1750 feet of cable, and 1500 feet of conduit.- Opposite
each of the first eighteen subitems, that is, down to and .including the
subitem for. potheads, was the word' "Total" in a column- entitled.
"Quantity," and a line for the insertion of the bidder's price in another

203
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column.' The cable and conduit subitems at the end of the list had
neither the word "Total" nor a line for the insertion of the price, and
were the only subitens so treated. Because of this fact, the contractor
asserts that the last three subitems were, in reality only one subitem.
Items Nos. 1 and 3 were not divided into subitems. Each of the three
items included a line for the insertion of the total price bid on that
item.

The contractor filled in the continuation sheets by inserting a price
on the total price line for Item No. 1, by inserting the words "No bid"
on the price line for the potheads subitem of Item No. 2, by inserting
the words "Total items 2 and 3 above, except otheads," followed by
a price, after Item No. 3, and by writing at the bottom of the last page
of the continuation sheets the following:

Note: We are not including the 7 potheads of page 3 in our bid.
It is presumed that these may be obtained through a local supplier or
contractor:

The contractor made no insertions on the price lines for any of
the first seventeen subitems of Item No. 2, nor on the total price lines
for either that item or Item No. 3.

The Government admits that the continuation sheet makeup for
the cable and conduit subitems was, through clerical error, at variance
'with the makeup employed elsewhere in those sheets. On the other
hand, the contractor chose to disregard the makeup of the continua-
tion sheets in that it did not insert prices on the price lines opposite
the seventeen subitems of Item No. 2 on which it intended to bid, nor
on the total price line for that item. I-lad it inserted such prices, as
the makeup of the sheets contemplated, the figures for the seventeen
subitems would presumably have added up to a sum that equalled the
figure given as the total price of Item No. 2, thereby making manifest

, that cable and conduit as well as potheads were intended to be excluded
from the bid.

The dispute over the meaning of the continuation sheets thus stems
in part from the manner in which they were prepared by the Govern-
ment and in part from the manner in which they were filled in by the
contractor. If these sheets were the only contract documents that
might be considered to be indicative of an intent by the contractor to
exclude cable and conduit from its bid, it could well be questioned
whether they would provide a basis for resolution of the dispute
in favor of the contractor.

The contractor, on the same day on which it returned to the Govern-
ment the filled-in invitation to bid with its accompanying continuation

1 The fifth subitem: included the line for the price, but omitted the word "Total." This
presumably was because the subitem encompassed only a single article.

Both the potheads and the cable subitems appeared on page 3 of the continuation
sheets; the conduit subitem appeared on page 4.
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sheets,also submitted two specifications describing the materials it pro- 
posed to furnish or supply under the bid. These were required by
paragraph 8 of the contract specifications, which provided '

DATA TO BE FURNISHED BY THE BIDDER: Each bidder shall submit with his pro-
posal, his own detail specifications and outline drawings showing arrangement
and controlling dimensions for the equipment he proposes to furnish. He shall
also submit a complete list of all control equipment which he proposes to supply,
giving the manufacturer's name and catalog number, and a complete' set of
catalogs and cuts which thoroughly illustrate and describe each piece of equip-
ment. Proposals that do not comply with these requirements may not be
considered.

The contractor's specifications were submitted by a covering letter
which commenced with the words: "This letter will refer to and
become a part of our bid on your Invitation #L 09-57-524."

One.of the two specifications so submitted dealt with power trans-
formers, which formed the subject matter of Item No. 1 of the invita-
tion. The other described materials that corresponded to those called
for in the first seventeen subitems of Item No. 2 and in Item No. 3. The
final paragraph of this specification stated:.

The following equipment is not included in this specification:
a. Power transformers.
b. Oil circuit breaker control wiring and conduit and control power source.
c. Substation lighting and lighting conduit and wiring.
d. Fence.
e. Grounding material.
f. Pot heads and underground power cable and conduit.
g. Foundations and reinforcing steel. [Italics supplied.]

We think the quoted provision calls for a conclusion that the con-
tractor's bid did not include cable and conduit. The specification
which became a part of the bid by virtue of the terms of the; letter
submitting it to the Government, says that it.does not include under-
ground power cable and conduit, the very type of cable and conduit
covered by the last two subitems of Item No. 2. Analysis of the other
items mentioned in the quoted provision supports this conclusion
Since the power transformers were dealt with in another specifica-
tion, the reason for the insertion of item "a" is obvious. Items "b"y
"c" "4", "e", and: "g' deal with materials that Iwere not expressly
listed on the continuation sheets, and that uder a fair interpretation
of the contract as a whole probably would not come within any of
its provisions, but that, nevertheless, either because of references
to these materials in the contract drawings or because of the generality
of the language used in, some. of the contract provisions, might con
ceivably be claimed to be materials which the contractor was required:
to supply. As there is no other specification coverina these items, the
only reasonable explanation for the presence of the exclusionary lan-
guage with respect to them is that the draftsman desired to close the
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door against any, future argument to the effect that the contract bound
the contractor to supply the materials enumerated in these items. This
is also the only convincing,'explanation for the presence of item "f."

In short, we think the quoted provision clearly manifests an inten-
tion on the part of the contractor to define and' delimit the obligations
it was assuming by expressly excluding items that it did not intend to
furnish or-in the case of item "a"'-did not intend to furnish twice.

: '-Moreover, the fact that the specification was submitted in response to
a requirement of the Government that each bidder provide detailed
information concerning the equipment he "proposes to furnish" or
":proposes-to supply" buttresses the conclusion'that the exclusion of the
cable and-conduit was' not just an'exclusion from'the specification it-
self, but was an exclusion from the proposal of the contractor to fur-
nish or supply the materials covered by the invitation for bids.:

The contracting officer accepted the. contractor's bid by a telegram
which stated that the award was for Items Nos. 2 and 3 "not including
the seven potheads." : This was confirmed by.a purchase order which
used the expression "except for potheads."

The Government contends that this phraseology should have put the
contractor on notice that the contracting officer read the contractor's
bid as not excluding cable: and conduit; This contention appears to be
unrealistic in the light of the fact that virtually the same language had
been- used by the contractor in the continuation sheets. If, as the
evidence-on the whole indicates, the contractor, when it inserted the
word "potheads" on the continuation sheets, regarded that word as a
sort of shorthand expression for "potheads, cable and conduit," the
contracting officer's references to potheads would hardly have sug-
gested to the contractor that the contracting officer was doing anything
more than agreeing to the exclusion of potheads, cable and conduit in
the same 'shorthand terminology the contractor had used. Further-
more, it is clear from the contract drawings that the cable and conduit
were not.. for the purpose of interconnecting the various-piees of
electrical equipment to be furnished under the contract, but were to
run frointhe potheads to a pumping station the equipment-or which
was not covered by the contract. Thus, appellant's assertion that by
evincing "on the continuation sheets an intent to exclude the seven pot-
heads it also evinced an intent to exclude' the cable and conduit', to
which the potheads alone out of the various items of equipment listed
in the invitation would be physically attached, is noti without some
measure of logical and practical support.

There is, however, a more fundamental reason for rejecting the con-
tentions of the Government based upon the language of the award
telegram and the-purchase order. 'This is not a case where both parties
have signed a document that purports to set out the entire-contract
between; them, and, therefore, is not a case where the bid- would coiifi
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within 'the application of the rule that the terms of a, contract, if
Unambiguous prevail over the terms of the bids, negotiations or other
preliminaries that led up to the execution of the contract. Rather, this
is a case, of a contract resulting from an offer-and-acceptance. -.The
Government, by the award telegram and purchase order, simply
accepted the offer made by the contractors bid. Neither the award
telegramnor the purchase order purported to set forth the entire

contract and, therefore, neither of them can be considered as being the
contract, of and by itself, or as having been made such by reason of the
fact that the contractor signed the acknowledgment of receipt printed
on the purchase order form. The offer in this case included not only,
what was said in the invitation to bid and the continuation sheets, but
also what was said in the specifications prepared by the contractor and
made a part of its bid.

While the proper construction of the bid is not wholly free from'
doubt, the Board considers, particularly in the light of the. express,
exclusion of cable and conduit from the accompanying specifications
prepared by the contractor, that the bid must be interpreted as not
embracing the cable and conduit subitems. As the contract does not
entitle the Govermnent to delivery of the materials covered by those -
subitems, but it appears that they have already been delivered to the.
Government, payment should be made for them..

X : : X : : CON:CL SIN : :: - -

Therefore, pursuant to'the authority delegated to the Board of Con-
tract Appeals by the Secretary of the Interior (sec. 24, Order No..
2509, as amended; 19 F. R. 9428), the decision of the contracting
officer holding that the contractor was required under the terms of the
contract to furnish cable and conduit, is reversed.

THEODORE H. HAAs, Chairman.
We concur:

WIIAM SEAGLE, Member.

hERBERT J. SLA-uGTER, Member.,

MRS. ETHEL H. MYERS

A-27560 Decided May 5, 1958

Mining Claims: Lands Subject to-Withdrawals and Reservations:f Power
Sites

: Prior to passage of the act of August 11, 1955, lands embraced in power site.
withdrawals were not olien to mining location, and a mining claim located f

subsequent to a withdrawal of the land for power site purposes but prior to
passage, of the act of August 11, 1955, is null and- void unless the land em-
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braced in the claim was restored to entry under section 24 of the Federal
PowerAct atthe time oflocation.'

- Mining Claims: Lands- Subject to-Withdrawals and Reservations: Gen-
erally

A mining claim is properly declared null and void' where the location was made
at a time when the land embraced in the claim .was included in a proposed

* withdrawal of the land which would exclude location under the mining laws,
and where notice of the proposed withdrawal was recorded on the serial
register and tract books of the land office-t he notation having the effect
of segregating the lands included in the proposed withdrawal from location
under the mining laws to the extent that the withdrawal, if effected, would

* prevent such disposal.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

irs. Ethel H. Myers has appealed to the Secretary of the Interior
from a decision of he Acting Director, Bureau of Land Management,
dated August 21i 1957, which affirmed the decision of the manager of
the Portland, Oregon, land office, dated Decelber 9, 1955, declaring
the White Oak and Anchorageplacer mining claims null and void.:

The adjoining claims were first located along the Rogue River in
Oregon in 1926 by Mrs. Myers' predecessors in interest. New- notices
of location of the claims by Mrs. Myers on August 11, 1955, recitino-
that the claims were located nder the mining laws .of the' United
-Statesi (30 U. S. C., 1952 ed., sec. 21 et se.), were filed for record in

* Josephine County, Oregon. on September 19, 1955, and copies of the
* new location notices were received in the Portland land office in

October 1955.
The manager held the claims to be invalid under the 1926 locations

because the land embraced in the claims was at that time withdrawn
and reserved:as a power site. He held that the act of August 11, 1955,
known as the Mining Claims Rights Restoration Act of 1955 (30
U. S. C., 1952 ed., Supp. V, sees. 621-625), does not validate nIining*
claims which had been located prior to the passage of that act on lands
which were at the time of location withdrawn for power site purposes.
le held further that Mrs. Myers' new locations of the claims were

invalid because the land was at the time of her attempted locations
segregated from location by a proposed recreational withdrawal which
had been filed in the Portland land office on April 1, 1955.

In affirming the decision of the manager, the Acting Director stated
that Lnder a departmental regulation (43 CFR 295.10) the proposed
withdrawal effectively segregated the land included in the proposal
from all forms of appropriation under the public land laws- inciuding
the mining; laws, from the time notice of the proposal was recorded in
the serial register and noted on the plats' and, tract books of the land

'The regulations relating to applications for the withdrawal or reservation ofF, ederal
lands ere revised on August; 12, 1907. 'The particular regulation cited b te Aeting

-Director now appears; asAS OFR, 1954 Rev., 295.11 (upp.).
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office. Hie held that, since te locations made in 1955 were subsequent
to the effective date Of thle se rgation, the land embraced in Mrs.
Myers claims. was at that tilne wtdawn rmteoeaino h
mining laws and therefore that the claims were null and. void

In 'her appa toteSceayteaplat states that she and her,
deceased husband reIceived a quit claim deed to the claims in 1926; that
they conscientiously did the requiredaount of assessment, work each
year; that it was not until 1954 that they lere ht the~ local land
office 'didinot, consider the claims to. be valid because thev-had-been

located after the land embraced therein had been reserved as a power
site; that the act of August 11, 1955, restored the land to mining entry;
that she thereupon relocated the claims in her own name; that notice
of the pDroposed withdrawal was not pDublished in the Federal Reg-ister
until Decem-ber 22, 1955;andthat on November 19, 1956,she had made
a formal protest to the State Supervisor against the withdrawal of
the land because of the iiprovenients made on the land and labor
performed for the benleft of the, claims over the years.

NothIng in Mrs. Myers' appeaI warrants any cange i h eiim
of the Acting: Director.

Prior to the passagye of the act of Augilst 11, 1955, land withdrawn
or reserved for power sites was not subject to, mining location unless.
the land had been restored to. entry under section 241 of the Federal
Power Act ( 16 U. S. C., 1952 ed., sec. 818). Harr-y A. Schultz et al. 61
I. D..259 (1953). Nothing in the present~record indicates that the land
included in the White Oak and Anchorage placer mining claims had
been so restored~ Therefore. the locations made in 1,926 were miade at
a, time. when the land was not subject to mining location. The aclt of'
August 11, 1955, does not opDen to: mining location all lands theretofore
reserved or withdrawn for power sites but only so much of those lands:
as come within te scope of the act. The act does not validate mining'
claims located prior to the date of the act on land which, at te time.

of ocaion wa wihdrwnfor power site purposes. ay Mines; Ine.,
65 I. D. 145 (1958).: Accordingly, it was correct to hold tat the Wh'ite.
Oak: and An-chorage placer mining claimis were ull and void undep
~the locations made in 1926.

While the, land was so withdrawn, o April.1, 1955, n application
was filed by the Director of the Bureau of Land Management with the-'
mnanager of te% Portland land office that this and other land in the.
vicinity of the claims be, subject to valid existing rights, withdrawn
from al forms of appropriation under the public land laws, including.
thle mlining laws, and reserved, except for leasing under the Small
Tract' Act (43 U. S. C. 1952 ed. Spp. V, sec. 682a-e) nd lease. and

Supp. V sec. 869 et seg.), for recreational purposes. The withldrawal
468605-58-2
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* of lands 'adjacent to the Rogue River was sought to protect .and pre-
serve the scenic and 'recreational value of those lands from despolia-
tion by any entry or application incompatible with those objectives.2

The regulations of the Department in effect at that time (43 CFR
295.9-295.11) authorized the heads of Federal or State agencies de-
siring lands of the United States to be' withdrawn or reserved for the
use of their agencies to file applications for such withdrawals or
reservations with the manager of the land office for the area in which
the land was situated, indicating 'in their applications whether 'the
withdrawal or reservation should preclude, among other things, min-
ing locations on 'the land. They provided, as the Acting Director
stated, that the recording in the serial register and the noting on the
official Plats and in the tract books maintained by the land office for
the area of information indicating that an application for the with-
drawal or reservation of the particular lands had been filed would
temporarily segregate such lands from any disposition which would
be inconsistent with the withdrawal, if made. There was no re-
quirement that notice of the filing of such applications must be pub-
lished in the Federal Register.3

The recording and noting required by the regulation were what
segregated the land. The land was thereafter reserved from, disposi-
tion under those public land laws, including the mining laws, which
would be inconsistent with the use which the Bureau of Land Man-
agement intended to make of the land until such time as either (1.)
the Secretary denied the Director's application, or (2) the Secretary
determined that the withdrawal should be made, and had issued a

'* f public land order to that effect. 43 CFR 295.11 (b) and (c).
Neither determination had been made when Mrs. Myers made her

1955 locations on the land. The land was at that time temporarily

reserved from mining location. It is to be noted in this respect that
section 2 of the Mining Claims Rights'Restoration Act of 1955 (30

- -: -u. S. C., 1952 ed.,- Supp. V, sec. 621) provides that nothing 'therein
shall affect the validity of withdrawals or reservations for purposes
other than* power development. Accordingly, it must be held that
that act did not open the land embraced in Mrs. Myers' claims to
Imining location, and that the claims covered by those locations are

X 0 iwithout validity. (Cf. A. TV. Kimball et cl., 65 L D. 166 (1958).)
* f V Therefore, pursuant to the authority delegated to the Solicitor by

the Secretary of the Iterior. (sec. 23, Order No. 2509, as revised;'
17 F. R. 6794), the decision of the Acting Director is affirmed.

EDMUND T. FRTZ,
Deputy Solmitor.,

2 See 20 P. R. 9868.
8 The 1967 revision of these regulations requires the publication in the Federal Register

of a notice of the' lling of such an application. 43: CFR, 1954 Rev.. 2U5.12 (Supp.)..
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APPLICABILITY OF PROPOSED REGULATIONS REQUIRING SMOD-
IFICATION OF ELECTRIC FACE EQUIPMENT IN GASSY COAL:
MINES- X : : . be:: .

Regulations: Generally-Mines and Mining-Bureau of Mines
The Bureau of Mines, pursuant to section 5 of the act of May 16, 1910, as

amended (36 Stat. 369; 30 U. S. C., 1952 ed. sec. 7), and sec. 212. (a) of
the Federal Coal Mine Safety Act (66 Stat. 692, 709; 30 U. S. C., 1952 ed.,
sec. 482 (a)), has the authority to revise existing regulations or to prom- 
ulgate new regulations affecting equipment in gassy coal mines whether
previously certified as permissible or not, provided, (1) the regulations
affect equipment acquired and certified as permissible subsequent to July
16, 1952, and not excluded by the provisions of section 209 (f) (1) of the
Federal Coal Mine Safety Act; (2) a finding and determination is made
by the Bureau based on facts and circumstances not conclusions that the
equipment is not experimental but is a demonstrated safety device designed
to decrease or eliminate mine fires and-explosions caused by the use of such,
equipment in gassy coal mines; and (3) that the provisions of the Admin-
istrative Procedure Act (5 U. S. C., 1952 ed., sees. 1001-1011) are followed.

M-36508 MAY 7, 1958..

To TE DIRECTOR, BUREAU OF MINES.

In accordance with your request, we have reviewed a proposed
memorandum to the Assistant Director, Health and Safety, on the
subject, "Development of an integral automatic methane detector for.

*permissible electric face equipment." The need to develop such a-
device to prevent ignitions from electrical sources of explosive gas is
discussed in the memorandum, which you intend to release to several
organizations outside the Government. ' -

You have inquired whether authority exists to issue regulations
prescribing additional specifications to which electric face equipment
theretofore certified as permissible must conform in order to continue
to be, permissible for use in gassy coal mines.

The Department has followed the provisions of the Administrative
Procedure Act (5 U. S. C.., 1952 e3d., sees. 1001-1011) in promulgating
regulations concerning the cettification of permissible coal mining
equipment and accessories, thus affording manufacturers of the equip-
iment and other interested parties an opportunity to offer suggestions
and. recommendations concerning proposed regulations.

Section 209 (f ) (1) of the Federal Coal Mine Safety Act of July 16,
1952 (66 Stat. 692, 706; 30 U. S. C., 1952 ed., sec. 479 (f) (1)), pro-
vides in part as follows: . -
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(f) Electrical equipment.
(1) All electric face equipment used in a gassy mine shall be permissible,.

except that electric face equipment may be used in a gassy mine even though,!
such-equipment is not permissible if, before July 16, 1952, or the date such mine
became a gassy mine, whichever is later, the operator of such mine owned such
equipment, or owned the right to use such equipment, or had, ordered such
equipment.

It is clear that any amendment of the regulations cannot have the effect
of applying the directive of the statute to any equipment covered by
the exception.

The authority of the Department to issue! rules and regulations
,governing the testing and certification of equipment as permissible is.
derived from section 5 of the act of May 16, 1910, as amended (36
Stat. 369; 30 U. S. C., 1952 ed., sec. 7), and section 212 (a) of the
Federal Coal Mine Safety Act (66 Stat. 692, 7(9; 30 U. S. C., 1952 ed.,.
sec. 482 (a)).. The right, which Congress imposed, to issue such rules.
and regulations includes the authority to revise them or to promulgate
different ones affecting equipment not exempt by statute and not
already certified as permissible, since a delegation of power carries
with it the authority to do whatsoever is reasonable and appropriate
properly to effectuate the power.1

It is not so clear, however, that authority exists to issue new regu-
lations prescribing different specifications to which equipment pre-
viously certified must conform in order to continue to be classed as
permissible. We are aware of no applicable decisions construing the;
statutes previously cited particularly section 212 (a) of the Federal
Coal Mine Safety Act.

A sollewhat comparable law is the Boiler Inspection Act of Feb-
ruary 17, 1911, as amended (36 Stat. 913; 45 U. S. C., 1952 ed., secs.
22-34), pertaining to railroads. The act prohibits, under penalty,
the operation of locomotives and appurtenances, unless they axe in
proper condition and safe to operate in the service in which the same
are; put. The rulemaking power of the Interstate Commerce( Com-
mission, which is responsible for the administration of the act was
questioned. In disposing of the issue,. the Supreme Court ruled that
the act imposed on the Interstate Commerce Commission responsibility
for adequate safety rules and granted to the Commission the power
of not only disapproving rules proposed by carriers but also of re-
quiring modifications of rules then in force. The Commissionis

McCulloch v. Maryland, 17 U.. S; 315 (1819); Gallagher's Steak House v. Bowles, 142
P. 2 530 (2d Cir. 1944),; cert. den. 322 U. S. 764 (1944) ; see also Asizona, Grocery Co. v.
Atchison, T. . Ii. R. Go., 284 U. S. 370 (1932) ;, American Trucking Associations V.
UnIted States, 344 U. S. 298 (1953).

united States v. B. 4 0. R. Co., 293 U. . 454 (1935).
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:: order,3 which amended the rules so a to require the substitution of
* different equipment on steam locomotives was set aside, however,

: 5 because of the failure of the Commission to make a specific finding .
of fact that the substitution of power-operated for hand-operated re-

* versing gear in steam locomotives was essential to remove "unneces-
* sary peril to life or limb" as provided in the act. Subsequently, the

Supreme Court, in construing the same act, held that its provisions
requiring that all parts and appurtenances of locomotives shall be
kept in proper condition and safe to operate do not apply to, safety
devices which are placed on a carrier for experimental purposes.4

Also in the field of transportation, recent examples of the authority
of the Department of the Treasury and the Interstate Commerce Com-
mission to issue regulations providing for-different safety standards
to which previously approved equipment must conform may be found
in volume 23 of the Federal Register at pages 1964 5 and 2218.6

* . Moreover, the. rule has been. pronounced that a Federal administra-
tive agency promulgating regulations to efiect a valid purpose is not
required to maintain a-position once adopted if another is found neces-
sary or desirable, notwithstanding losses may be caused individuals
within the field of interstate commerce.7

II . : R:
It also may be observed that the regulations governing the specificwa-

tions of permissible electrical equipment in coal mines provide, among
other things, that the Bureau reserves the right to rescind for cause

The Commission in its report made the following findings as a basis for the issuance
of the order (footnote No. 6 in 293 U. S. at pp. 463, 464)

"On the record in this case we conclude and find that the safety of employees
and travelers on railroads requires that all steam locomotives built on or after
April 1, 933, be equipped with a suitable type of power-operated reverse gear.

"We further find that all steam locomotives used in road service built prior to
April 1, 1933, which weigh on driving wheels 150,000 pounds or more, and all
steam locomotives used in switching service built prior to April 1, 1933, which
weigh on driving wheels 130,000 pounds or more, shall have such power-oper-
ated reverse gear applied the first time they are given repairs defined by the
United States Railroad Administration as class 3, or heavier, and that all such
locomotives shall be so equipped before January 1, 1937.

"We further find that air-operated power reverse gear should have a suitable
steam connection so arranged and maintained that it- can quickly be used in
case of air failure.

"An appropriate order amending our rules for the inspection and testing of
steam locomotives, and tenders and their appurtenances to give effect to these
findings will be entered." 

'Southern Ry. Co. v. Lsnsford, 297 U. S. 395 (1036).
6 The regulations concern various items of life saving and fire fighting equipment, in-

stallations and materials used on merchant vessels, motorboats and other pleasure craft
subject to inspection by the Coast Guard.

eThe regulations concern specific standards for certain equipment on locomotive units
under the provisions of the Boiler Inspection Act (45 U. S. C., 1952 ed., sec. 22) as
amended.

7 Coafineistal Distilissg Corp. v. Humphrey, 220 F.- 2d 367 (C.A.D.C., 1954) see also
Queenside Hills Realfy Co. v. Sait, 328 U S. 80 (1948,).
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an approval or certification previously granted (30 CFR 18.31-18.34).
Section 18.34 of theregulationsprovides as follows:

18.34 Approvals-* * * (d) Withdrawal of approval. The Bureau
reserves the right to rescind for cause, at any time,. any. approval granted
under the regulationsin this part.

The section is mentioned merely to indicate that there has been some
notice to interested parties that an approval once issued is not'perma-'
nent.

:00 Vy t'. i..n0u :.L )- z T0 n : y'0-
In summary, it is our opinion that the regulations in-question may

be 'amended from time to time provided: (1) the regulations 'affect
equipment acquired and certified as permissible subsequent to July ifG,
:1952, and not excluded by the provisions of- section 209 (f' (1) of the
Feeral Coal Mine Safety Act;: (2) a' finding and determination is
made by the Bureau based on facts and circumstances, not conclusions,
that -the equipment is not experimental in nature but is a demon-
strated'safety device designed to decrease or eliminate mine fires and
explosions caused by the use of such equipment in gassy- coal mines';
-and () that the provisions of the Administrative Procedure Adt (a
U. S. C., 1952 ed., secs. 1001-10 1) are followed.

ELYis F. BENNETT,
Solicitor.

MATANUSKA'VALLEY LINES, INC., ET AL.

A-27545 Decided May 12 1958

Rules of Practice: Hearings-Public' Sales: Sales under Special Statutes-
'Alaska: Sales

In:proceedings under Private Law 654 (84th Cong., 2d sess.), purchasers.of
land under' the Alaska Public Sale Act who have paid the full purchase
price for the land and who assert that they have performed the require-
inents for receiving patents on the land will be granted:a hearing on the
question whether they have complied with those requirements.

Regulations: Validity '

* Where in a private law Congress requires that a party, in order to obtain
certain relief, be found to have complied with the, requirements of a statute
and the regulations issued thereunder, the validity of theregulations is not:

X - -.open to attack in a proceeding to determine compliance.

Alaska: Sales
C Where no time' for beginning or completion of structures is stated in approved

plans of proposed use of land purchased under the Alaska Public Sale Act,
the determination as to "what 'building program was required is dependent
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upon what reasonably could have been completed during the 3 years follow-
ing issuance of the certificates of purchase, considering such:factors 'as
physical conditions attending building and the finances of the purchaser.

Alaska: Sales

In order to be entitled to a patent for land purchased under the Alaska' Public
Sale Act, a purchaser need show only substantial compliance, not complete,

..c6impliance, with his land utilization program.

'APPEAL FROX THE BUREAU OF LAND XANAGEMENXT-

Matanuska Valley, Lines, Inc., an Alaska corporation, and Russell
Swank and Joe Blackard have appealed to- the Secretary of the
Interior from a decision of July 3, 1957, by the Director of the Bureau
of Land Managebaent denying them additional time for filing patent
applications for lands offered at auction under the Alaska Public
Sale Act (48 T1 S. C., 1952 ed., secs. 364a-364e). That act permits 
the s ale at public auction of certain lands which have been classified 
by the Secretary as suitable for industrial or commercial purposes,
including the construction of housing, in tracts not exceeding 160
acres in the aggregate, to any bidder who furnishes satisfactory proof
that he has the bona fide intention and the means to develop the
tract for such use. The Alaska Public Sale Act was intended to
stimulate the industrial and commercial development of Alaska by
making lands for such use more rapidly available than had been pos-
sible previously, and variousprovisions of the statute were intended
to assure that land disposed of under the act be sold to persons 'having
the financial means and bona fide intention of developing it for use
for the purposes for which it was classified and to prevent speculation
in the lands sold'under the act. 48 U. S. C., 1952 ed., sees. 364a-364c,
364e; Vatanlea Valley Lines, Inc., et al., 62 . D. 243,248-250 (1955).

On June 8, 1951, 6 tracts containing approximately 9 acres of land
described as tracts 1, 2, 3, and 4, block 27, and tracts 6 and 7, block 34,
East Addition, townsite of Anchorage, were offered at the first auction
held under the act. The Matanuska Valley Lines, ine., was the' suc-h
c essful bidder for tracts 1, 2, 3, 4, and 7, and Joe Blackard and Russell
Swank, operating a joint adventure, were the successful bidders- on
tract 6.. The appellants paid a total purchase price of $28,500 for
the tracts.

Section 3 of the act (48 U. S. C., 1952 ed., sec. 364c) provides that
a certificate of purchase shall be issued to each purchaser and that:

* * * Within three years after issuance of such certificate, upon proof sup-
ported by affidavits of two disinterested persons that the purchaser has used the
land for the purpose for which it was classified for sale. for a period of not less
than six months, a patent in fee shall be issued.:* * *

Departmental regulations (43 CFR 75.19-45.36) issued under' the.
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act require, inter alia. that the successful bidder must file an acceptable
showing as to the proposed program of use and development of the

* land (land utilization program) consistent with the general purpose
for which the land was classified, and provide that if the successful
bidder is qualified and has the intention and finaicial means to develop

* -and use the land in accordance with the act and his proposed utiliza-
tion program, a certificate of purchase will be issued by the Manager
(43 CFR 75.30, 75.31 (a)). After issuance of the certificate, which
will be valid for a period of 3 years from the date of issuance, the
purchaser shall have the right, during the 3-year period, to enter upon;
occupy, use, and make improvements on the land in accordance with
the' declared utilization program (43 CFR 75.31 .(b)). An applica-
tion for patent may be filed at any time after 6 months and before
the expiration of 3 years from the date of issuance' of the certificate
of purchase. The application for patent must include a showing as
to the nature and cost of improvements and structures placed--on
the land showing substantial compliance with the declared land ,tiiie-
zation program, and the use, dates, and periods of use of the land
'which must aggregate not less than 6 months. Affidavits of two
disinterested persons based upon their owll knowledge, that the land
has been used for the purpose for which it was sold for an aggregate

'period of not less than 6 months must be furnished with the patent.
application (43 CFR 75.34). If at the end of 3 years from the date
of issuance of the certificate there is not pending an application for
patent, all rights under the certificate of purchase terminate, the
certificate will be of no further effect, and no money paid on the
certificate can be returned. No extension of time for compliance with
the certificate of purchase may be-granted (43 CFR 75.33).
* Plans submitted by the appellants showing proposed use and im-
provenient of the tracts were approved, and on August 20, 1951, cer-
tificates of conditional purchase on the tracts bid for by Matanuska
Valley Lines, Inc., were issued to it and a certificate of conditional
purchase on tract 6 was issued to Joe Blackard and Russell Swank.
The manager of the Anchorage land office held in decisions of Septem-
ber 7 and 8, 1954, that all rights under these certificates of conditional
purchase had terminated because no applications for patents on the
tracts had been filed by August 20, 1954, three years after the certifi-
cates were issued. On March 30, 1955, the Associate Director of the
Bureau of Land Management affirmed the manager's decisions and
'also rejected the appellants' applications filed January 31, 1955, for'
patents on the tracts because they were not timely filed.

In a decision on. appeal from the Associate Director's decision,
Matanuska VaZley Lines, Inc., et al. (supra), the Department held
that the Alaska Public Sale Act and the regulations issued under the
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act require that proof of use of the land for the purpose for which it
was classified for sale be submitted within 3 years after issuance of a 
certificate of purchase, and that the Department could not modify the

X statutory provision governing the time within which such proof must
be submitted. The decision held further that the Department was

* ' 0 not authorized to issue patents under the Alaska Public Sale Act to*
holders of purchase certificates who did not submit proof as to use of

* the land or applications for patent until more than 5 Imonths after the
period required by the statute, and that the Department has no author-V
ity to' refund the purchase price paid for land sold under the act.

Thereafter, on May 18, 1956, Private Law 654 (84th Cong., 2d sess.)
was approved. 'Section of the act provided:

That, if the Secretary of the Interior finds that the Matanuska Valley Lines,
Incorporated, pursuant to its certificate of conditional purchase issued on August
20, 1951, for tracts 1, 2, 3, and 4 of block 27 of the east addition to the original
townsite of Anchorage, Alaska, and tract 7 of block 34 of the east addition to the
original townsite of Anchorage, Alaska, complied, prior to August 20, 1954, with
the provisions of the Alaska Public Sales Act of August 30, 1949 (63 Stat. 679;
48KU.-S: C., secs. 364a-364e), and the reulations issued pursuant thereto, ex!ept
for the requirement pertaining to the application for the issuance of a patent,
he shall grant to the Matanuska Valley Lines, Incorporated, such additional
period of time within which to file such application for the aforesaid tracts as
he shall deem reasonable. [70 Stat. A67.]

Section 2 made the same provision with respect to Joe Blackard and
Russell Swank and tract 6.1

Subsequently, in a decision of October 23, 1956, involving only tract
1, the acting manager of the Anchorage land office reinstated the cer-
tificate of conditional purchase as to that tract after determining that
the purchaser had substantially complied with the provisions of the
Alaska Public Sale Act in developing and using the tract as planned
for at least 6 months before August 20, 1954. An application for
paih0t oh tract 1, supported by the required. affidavits, had been filed
on January al 1955, more than 5 months after the termination date of
the certificate of purchase. In accordance with Private Law 654 the
time within which the purchaser was required to submit patent appli-
cation was extended to January 31, 1955, to obviate the necessity for
the purchaser's fiing a new patent application. A final certificate was
issued on November 21, 1956, and patent to the tract was issued on
April 8, 1958.

* sAs originally introduced, H. R. 7513 (which, as amended, became Private Law 654>
directed the Secretary to convey the tracts to the purchasers without further compensa-
tion. In a letter of December 20, 1955, to the Chairman of the House: Committee on
Interior and Insular Affairs from the Assistant Secretary of the Interior, this Department
recommended that the bill be amended by granting an extension of time forthe purchasers
to comply with the terms of the purchase agreement. The recommendation was adopted

by th?t-11ous'e of Representatives. However, when the bill reached the Senate, the Senate
mamexde''it to provide as stated above (S. Rept. 1821, 84th Cong., 2 sess. (1956)).



21080 DECISIONSI--OF THE DEPARTMENT, OF THE INTERIOR [65 [. Ri

In three separate decisions of October 23, 1956, the- acting manager
denied additional time within which the appellants might file applica-
tions for patents on tracts 2, 3, 4, 6, and 7, on the basis of determinia-

* ' tions that the purchasers had not, prior 'to August 20, 1954, substan-
tiallycomplied with the re uirementsof the statute andregulations in

developing and using the lands as planned. The acting manager
.: -: held that all rights to the land and privileges under the certificates

of conditional purchase terminated on August '20, 1954, and that no
money paid for purchase of the land would be refunded. He allowed
the appellants 90 days in which to remove all improvements, materials,
and structures from the land.

The Director's decision of July 3, 1957, from which the present
appeal is taken, affirmed the acting manager's decisions with respect-

* : to tracts 2,3,4,6, and7.
The appellants contend in this proceeding that in determiniibg

whether they have used the land for the purpose for which is ws
classified, they are entitled, as a matter of due process,to notice 'an
an opportunity to be heard on the question. The Director's decision
denied. the request for a hearing, stating that allowance of the request
was within the discretion of the Director as provided by regulationi (48
CFR, 1954 Rev., 22.6 (S upp.)), and added that the reports of eli
examination together with the appellants' affidavits and the orii .
applications for patent were regarded as containing sufficient evidencpe
on the issue to be decided, and that there appeared to be no reasonable
likelihood that a hearing would develop facts. decisive of the islie.
The irector's decision cited in support of the denial of the request
for a hearing the decision in the case of Margaret A. Andrews, Charles
B. Gonsales,. 64 I. D. .9 (1957), a case in which a request for a heari'ng.~~~~~~~~5) a cas in w le;

was denied on the question Whether an oil and gas lease applicatio
had been filed before the notation in the tract.book'of the relinquish-
ment of':. prior lease. However, the cited case is not comparabie
to the instant, case in which the appellants claim equitable title to
tracts 2,3, 4, 6, and 7 because they have paid the full purchase price for
the land, have spent large amounts of money in improving the tracts,
and believe that they have complied with the requirements entitling
them to patents on the tracts; and in which they assert that they should
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have an opportunity to be heard before a forfeiture of their'interest
il real property is declared.2

it is unnecessary to decide the question whether under the terms
of Private Law 654 the appellants are entitled to ,ahearing in connec-
tion with the Department's determinations as to compliance since, in
any event, the Department believes that the appellants' request. for, a
hearing should be granted and will remand the case for a hearing' in
accordance with the rules of practice governing contest cases (43 CFR,
1954 Rev., 221.69-,221.77 (Supp.).
:'The appellants also assert"that the regulatory provisions relatingk'A
forfeiture of:the purchasers iights are unreasonable, conficatr,
unlawful, and, in effect,, that the tregulatory requirement that the ap-,.
pellants prove that theland was devloped in substantial complianc6
with plans sub ,mitted tof loea officials' is not. in accordance with thq
statute which requires only that the appellants. prove that, they used
the land for 6 months for the purpose for which it. was -lassifed.
Private Law 654 requiredthat the Secretary find that the appdlants
had coniplied,.before August 20, 1954, with, the statute 'and the'regu-
latiom issued pursuant thereto" (italics added). The express rqqi e-''
ment of a finding of compliance with the' regulations issued 'under
the act makes iappropriate, in'this proceeding, consideration eof t
validity of the regulations, because their incorporation, into Privatei
LawI654 amounts to an implied legislative ratification of theifi(se
itdssett v. Welch 303 U. S. 303, 314 (1938) 'a adu etal. v. Upie
States, 20 Ct. Cl. 193,198 (1885)).

2 In support of the patent applications the following amounts were listed as having
been spent on the tracts: .A 
Tract Purchase price 08t of improuemncta

2_____ ___ __ _$4, 000.00 $8,96i.95
--- 4, 500.00 12,367,80

- -- *4_5 _ _ _ _,000.00 14,894,20
6… - --- - 4, 500.00 :15,869.64
7…---------- ------------- I------ 6,500. 00 13, 384.65

Total.purchase price _ _ _ -_ _ $24, 500. 00
Total cost of improvements, _ _ __ _-__ $65, 478.24

Exhibit G submitted on appeal is an. affidavit dated August 15, 1956, by Russell Swank
and Joe. Blackard concerning use and improvements on the tracts and includes itemized
statements of the cost of improvements on the tracts. The statement in this exhibit'_
entitled "Tract Two (2) Block 27" contains the items and costs; shown for tract 3 in
Exhibit C which was filed with the.application for patentl.and Exhibit G submitted with
this appeal does not contain an itemized list showing the cost of improvements on tract 2.
Other than this presumably inadvertent mistake and omission the statements as to im-
provement costs in this affidavit are identical with statements submitted with the patent
applications.
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it is also contended on appeal that in determining whether the ap-
pellants substantially complied with the declared land utilization pro-
gram, an incorrect standard was used in measuring substantial. com-
pliance. This contention requires consideration of several provisions
of the Alaska Public Sale Act and of the related regulations.

As was pointed out above, under section 1 of the act, land which the
Secretary has classified as suitable for industrial or commercial pur-
poses, including the construction of housing, may be offered for sale,
but before a patent may be issued for the land, section 3 of the act
requires proof that the purchaser "has used the land for the purpose
for which it was classified for sale for a period of not less than six
months* *." The act contains no express requirement that improve-
ments be constructed on the land but it recognizes that some develop-
ment may be necessary. Thus, section 1 provides that land can be sold
to any bidder who furnishes proof satisfactory to the Secretary that
he "has the bona fide intention and the means to develop the tract for
use" (italics added). Also, section 1 provides that one purpose for
which land may be sold is the construction of housing. Obviously a
purchaser could-not show use of land for the construction of housing
without constructing housing. Thus, the required use upon which
issuance of a patent depends may involve the placing of improvements
on the land.

The regulations issued under the act recognize this. 43 CFR 75.30:
* provides, niter adica, that before a certificate-of purchase may issue,

*. the successful bidder must file an acceptable showing as to the pro-
posed program of use and development of the land, consistent with the
general purpose for which it was classified, containing in substance

* the detailed information required by 43 FR 75.24. The latter
regulation provides:

Land utilization program; statement and plat. (a) The application must be
accompanied by an additional statement executed by the applicant disclosing in

-: detail the proposed use to which the .land will be put, containing in substance
the following information: Type (whether industrial, commercial, or housing);
structures and other improvements to be erected on the land, including size and
cost. of construction; approximate dates for beginning and completing con-
struction; or, in the case of housing, the number of separate housing units or
the number of persons or families for whom accommodations will be provided.

(b) The applicant must also furnish a plat of the area desired for purchase,
showing the proposed location of all structures, roadways, and other improve-

: ments and facilities to, be erected, in sufficient detail to illustrate the contem-
plated utilization of the tract and the need for all the aereage for which applica-
tion is made.

43 CPR 75.34 governing applications for patents provides in perti-
nentpartthat:

Appliqatin for patent; proof of uose. (a) * * * The application must include
a showing as to the nature and cost of the improvements and structures placed
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on the land showing substantial compliance with the declared land utilization
program; and the use, dates, and periods of use of the land which must aggregate
not less than six months.

(b) There must be furnished with the application the affidavits of two 
disinterested persons, based upon their own knowledge, that the land has been
used for the purpose for which it was sold for an aggregate period of not less than
six months. In addition, the approved holder may submit, if he desires, or he
may be required by the manager to submit any other evidence which will
constitute satisfactory proof that the land has been utilized for such purpose for
the required period.

*; - Analyzing the requirements of the statute and regulations, it ap-
pears that a purchaser must meet the following requirements: First,
he is required to furnish a land utilization program showing, among
other things, the structures and other improvements to be erected on
the land, including approximate dates for beginning and completing

* construction. Then, after issuance of the certificate of purchase and
within 3 years thereafter, the purchaser-must show, in an application
for patent, that he has placed improvements and structures on'the
land in "substantial compliance"- with .the land utilization program.
He must also prove at least 6 months use of the land for the purpose for
which it was sold, which proof must be supported by the affidavits of

* two disinterested persons and by any other evidence which the man-
: : Sager may require. These are the requirements that the Secretary, -

under Private Law 654, must find compliance with prior to extending
the appellants' time within which to file applications for patents to
the tracts involved.

The first question to be determined'therefore, is what land'utiliza-X
tion program was furnished by the appellants. In three substantially :
identical letters of June 12, 1951, covering the various tracts, the
: manager wrote to the appellants notifying them that they were the
successful bidders for these tracts and requiring, among other things,
that the appellants file

a showing as to the proposed use of the tracts involved; a general description
of the improvements to. be placed thereonc including sketches showing the
location thereof. The foregoing must be accompanied by a showing that the-
c corporation is financially prepared to complete the' proposed project within a
period of three years.

In response to this request the appellants filed on July 9, 1951, state-
ments and sketches showing the proposed development of the tracts.
The statements in relevant part are as follows:

* * * Attached hereto are sketches of the tracts in question showing the
proposed uses.;-

We propose to erect on Tract #1 and portion of Tract #2 a Trailer Park with
Utility Building§, Storage Shed"':Water and Sewer Lines. Due ttrftIfture ex-
pansion of the Bus Company, this area will have to be occupied by the Bus
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Company and a trailer park will be easier to move than some other type of
construction or business.

The balance of Tract #2 & 4 will be used for Bus company operations. We
propose to build immediately a 5 x 100 basement garage. Future expansion is
'a 2nd loor, 150 x 150. In addition, we propose to have a fueling station, parking
areas for- coaches, emergency vehicles and employees automobiles. Parking
areas and driveways are to be paved and the entire area to be landscaped and
fenced. 

Tract #7 will be used directly in connection with the Bus company. We pro-
pose to erect a warehouse, shed for road maintenance equipment, used parts shed
and have space. for salvage and dead line buses. Entire area is to be graded,
landscaped and fenced., -.

We would appreciate any comments you might have on the proposed uses and
advise if not sufficient to comply with the requirements.

In a separate letter regardiiig tract.6, Mr. Swank stated: -

i e * Attached hereto is sketch of the tract in question' showing the proposed
use of the area.

We propose to use this area, principally for the warehousing and distribution
of Firestone Products and petroleum products by the Northland Oil Company.
We propose to, erect. a warehouse 40 x 100:for the distribution of packaged oil
by the Northland Oil Company which will also have office space. We propose to
'erect a 50 x 100 warehouse and dock for Firestone tires and appliances. In
'addition, we intend to erect a barrel storage shed for barrelled goods. Make
available parking areas for trucks and trailers. Have garage facilities for

- trucks. Construct a warehouse and used parts shed and have storage for-
use[d] tires and cars.
- 'A portion of the proposed use is pending on the possibility of getting the
Alaska Railroad to run a spur track to the property on st Avenue.

Your attention is also called to the fact that a portion of this tract boarder-
ing [sic] on East H Street will be difficult to use due to the terrain. :The entire
area is to be graded, landscaped and fenced. - -

VAny comments you might have on the proposed use will be greatly appreciated
and it is hoped that the above is sfficient to' comply with requirements.

The appellants assert, and there is nothing in the record suggesting
the contrary, that no comments on the sufficiency of the proposed plans
were ever received by the appellants. On the contrary, a memorandum
in the files, dated July 0, 1951, from Victor Fischer, townsite planer,
0 0 Region VII, to the Regional Administrator, states in part as follows:

Having examined the proposed utilization program and layouts as shown in the
attached material, it is my opinion that they meet the requirements of showing
full utilization of the land as set forth in 43 CFR Part 75. aving talked- to Mr.
Swank' it is further my opinion that he will fully carry out his improvements
as shown in the attached plan. X

Mr. Fischer recommended- issuance of the certificates of purchase and
the Regional Administrator approved the recommendation.

This memorandum covered tracts , 2, 3, 4 and 7. . There is in the
case files no comparable memorandum covering tract 6.

The. appellants. utilization program lacked one crucial detail called
for by the regulations, namely, the approximate dates for beginning
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and completing construction of the structures and other improvements
proposed. The acting -manager's and the Director's decisions are
based on the premise that all of the structures and improvementswout-
lined in the declared land utilization program were to have been coom -

pleted within the 3-year period for which the certificates of purchase
were issued. However, there is little in the case files to establish the
correctness of that premise.: The appellants did say that they pro-.
posed to build "immediately" a 75 x 100 basement garage. I Other than
that, they simply "proposed" to build this and that structure. Some of
the proposals were obviously relegated to the indefinite or uncertain
future. Thus, of the.basement garage they said: "Future expansion
is a 2nd floor, 150 x 150." Also, in connection with tract 6 they stated
that a portion of the proposed use "is pending on the possibility of
getting the Alaska Railroad to run a spur track to the property on 1st
Avenue." It is true that in his letters of June 12 the manager asked
for a showing that the appellants were "financially prepared to com-
pletethe proposed project within a period of three years," thus perhaps
iplying that the appellants should submit a showing only of what
they proposed to complete in 3 years. However, the fact remains that
the case files contain no clearcut showing as to what. the appellants
agreed to complete within 3 years.

This does not mean that the appellants are to be held only to the
construction of the basement garage within 3 years. It means that
it will be necessary to determine what part, if not all, of their pro-
gram. could reasonably have been completed within 3 years. In
making this determination, it seems necessary to consider several fac-
tors, including such factors as the physical conditions' under which
construction would necessarily take place and the financial condition
of the appellants at the time their program was presented. Obviously
if the building program submitted by the appellants was of such mag-
nitude that it could not reasonably have been completed within 3 years
underithe physical conditions prevalent, it could not reasonably be,
said that the appellants had agreed to complete it within 3 years.
Likewise, if the appellants demonstrated at the time they submitted:
their plans lack of financial means to complete the program within 3 
years, they could not reasonably be said to have agreed to complete it
-within 3 years.

With respect to physical conditions, the appellants contend. that
all of the evidence and relevant factors have not been given proper
weight. They stress the shortness of the Alaska building season
and the condition of the tracts at the-time of purchase as having been
minimized or completely ignored in determining whether they had
conplied with the requirements for obtaining patents on these tracts.
Certificates of conditional purchase were issued on August 20, 1951.



224 DECISIONS OF THE. DEPARTMENT OF THE INTERIOR [65 I. D.

The appellants assert that no construction work could have been per-
formed during the. 1951 season and that the acting manager ignored
the fact that outside construction work can be performed only during
approximately 5 months of each year. Inasmuch, as no dads for
completion of structures were indicated in the plans for land utiliza-
tion, the length of the season during which outside construction work
can be performed in Alaska is one of the circumstances which should be
considered in further proceedings in this case in determining the
amount of work which could reasonably be expected to have been
completed between August 1951. and August 1954.

With respect to preliminary work ol the tracts, the appellants
.assert that they constructed at least 5 roads requiring an extensive
amount of grading, leveling, and filling; they leveled hills ranging
from 65 feet to 100 feet in height on portions of several tracts; a gravel
pit dug by the city of Anchorage in previous years occupied parts of
two lots and had to be filled; portions of other lots were swampy and
required.draining and filling; and other excavation work. had to.be
ompleted before the tracts could be used for any purpose. Anumber

of affidavits submitted with the appeal and in support of the patent ap-
plicatioiis corroborate the assertions as to the large amount of re-
liminary excavation, filling, and leveling work which had to be per-
formed on these tracts before the land could be used.

It would be unreasonable to expect the appellantstoerect structures
on the land without first performing the essential preliminary work
such as leveling, grading, filling, draining, and building access roads:
necessary to use the land. Asino date for completion of all of the
improvements proposed in the purchasers' land utilization ~rngmm
was agreed upon, thetime and work necessary in preparing the tracts
for use should be weighed in further proceedings in this case in de-
termining the extent of improvements which could reasonably be ex-
pected to have been completed between August 20, 1951, and August 20,
1954, and therefore covered by the appellants' utilization program.

As for the financial condition of the appellants, the case files contain
no pertinent information:although the manager had requested in his
letters of June 12, 1951, a showing that the appellants were flniIally
prepared to complete the proposed project within 3 years. If the
appellants did show that they had the finances to complete all that
was included in their proposed plan within 3 years, and the project
was physically capable of completion within 3 years, it could reason-
ably be concluded that the project was to be completed in 3 years.
However, if they had shown finances available for only part of the
project, that fact would be significant that the project wasnot to be

mconpleted in its entirety within 3 years.
Since the case files lack sufficient evidence upon which to make a
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determination as to what land utilization program could reason-
ably have been completed within the 3-year period following issuance
of the certificates of purchase, that determination will have to be
made.

Once that determination has been made, it is necessary next to
ascertain whether there was substantial compliance with the plan of
utilization as thus determined. -

Substantial compliance is a less strict requirement than exact or
colmplete or specific compliance. It means performance of the essen-
tial requirements for accomplishing the purpose of an agreement
and the test of substantial compliance in performance of a contract
is whether the other party received substantially the benefit he ex-
pected (Newboinb v. Sckaeffer, 279 P. 2d 409, 412 (Colo., 1955)).
W~hat constitutes substantial compliance depends on the- facts of

each particular case, and substantial compliance with a-statute may
be shown if it appears that the purpose of the statute has been served
(see Kasier v. Stanmnire, 155 P. 2d 230, 232 (Okla., 1944) ; TrusselZ
v. Ash, 154 S. W. 2d 587, 590 (Ark., 141)). The ultimate purpose
of the agreement here under consideration is use of the land for 6
months in accordance with its classification and the test of substantial
compliance is to be related to this purpose.3

In further proceedings in this case involving the; determination'
as to whether the appellants substantially complied with the de-;
clared land utilization program, it is important to establish whether
the land was used for the required period essentially in accordance-
with the proposed use program. The fact, however, that structures
and improvements may -deviate in size, location, or other respects
from the development plans originally proposed by the. purchasers I
does not, as a matter of law, necessarily amount to a failure to show
substantial compliance because the concept is not rigid and is tobe
related to the statutory objective of use of the land which it is in-
tended to implement. The development of a tract by constructing -
buildings precisely as proposed without any additional use of land
would not necessarily fulfill the statutory requirement of use.

The certificates of conditional purchase Issued to the appellants provide that in the
event "full compliance" has not been made with the act and regulations thereunder, and-an
application for issuance of patent has not been filed within three years from the date ,of
the certificate, then the certificate shall be void and of no further effect, all rights under
the certificate shall terminate, and no money paid shall be refunded.

Appellants contend that the requirement of "full compliance" in the certificates is-
Invalid. This assertion is erroneous because the provision requires full compliance with
the act and regulations. The regulation (75.34) requires substantial compliance with the 
declared land utilization program. Consequently, the certificate requirementof full com-
pliance with the act and regulation means substantial compliance with the declared land
utilization program, as the regulation requires, and use of the tract for the purpose for
which it was classified for sale for a period of not less than six months, as the statute
requires..

468605-58- 3 :
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The evidence upon which the decisions denying additional time
X for 'filing patent applications was based included aerial photos of'
* the tracts taken on September 3, 1954, several snapshots taken from

the ground on September 7, 1954, supplemental-field reports of Au-
gust 15 and 16, 1956, and the material submitted by the purchasers
in support of patent applications.' : Mention in the Director's deci-
sion of a field report of September 14, 1954, may refer to a memo-,
randum of that date by the real property officer which accompanied
aerial photos and the snapshots taken on Septenber 3 and 7, 1954.
The memorandum is not a report of a field examination, and the only
reports of field examinations in the case files are of the examinations
-made on August 15 and 16, 1956. There is no report of a field ex-,
amination of tract 4 in these records.

The appellants question the sufficiency of the evidence upon which
a number of the determinations affecting substantial compliance were
based. A review of the records indicates that the adequacy of the.
evidence to support the conclusions about partial use of the tracts
by the appellants is particularly doubtful. The statement in' the
D Director's and. acting manager's decisions to the effect that several
of the tracts had been insufficiently used between 19$51 and 1954 to
satisfy the statutory requirement of 6 months' use is based, as far as
the record on this appeal discloses, upon an aerial photograph taken
september 3, 1954. (The snapshots taken on September -7 show in-
dividual structures and improvements, but .give no indication of use
of the tracts as a. whole.) The aerial photograph indicates the con-
dition of.the several tracts, the structures thereon, and the extent
of occupation and development of each tract at the moment the,
photo was taken (10 a. M.,. September 3, 1954). It has only very

* limited value as evidence of the extent of use of the tracts over any
6 months of the 3-year period between August 20, 1951, and August
20, 1954. In further proceedings in this case a distinction should
be made between evidence showing development of the tracts and
evidence of use of the tracts over a period of time.

After reviewing the detailed evidence submitted on appeal re-.
* garding the improvements completed on each tract and the extent

and use .of the tracts, the Director's decision cannot be affirmed as to
any of the tracts on the ground that appellants' statements show that
they did' not substantially comply with their declared land utilization
program because substantial compliance cannot be tested until the*
'amount of work (including the work necessary in preparing the;,
tracts for use) which may reasonably be epected to have been com-
pleted during 3 years (i. e., the land 'utilization' program) is deter-
mined. There is insufficient evidence in the case records to decide;
what proportion of the improvements proposed by the purchasers
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in 1951 may reasonably be expected to have been completed within
3 years given the anoiunt of preliminary work which -was done on

- the tracts and coiiisidering the other circumstances already discussed.
* \ Moreover, there are conflicts in the evidence regarding the improve,-

ments actually made Ol the tracts and the extent of use of the tracts, 
and determination of thesen matters is to be properly resolved at a?
hearing. It should also be mentioned that the appellants' bona fide
intent to use and develop the land in accordance with the objective
of the statute apparently is unquestioned, and, in the cir-cmustances,
their equities in the tracts should not be defeated except upon firm
evidence that they have not developed and used the tracts in the man-
ner required for obtaining patent.

To recapitulate, it is necessary to have a hearing for the purpose
of determining (1) what part, if not all, of the land utilization pro-
grani proposed by the appellants could reasonably be completed

X: within the 3-year period, and () whether there was substantial com-'
pliance by the appellants within the 3-year period of such program
as is determined to be reasonably possible of completion during that
period. The hearing is to be conducted pursuant to the rules gov-
erning hearings in contest cases (43 CFR, 1954 Rev., 22L.69-221.77
(Supp.)).

X For the reasonsdiscussed herein and pursuant to the authority
delegated to the Solicitor by the Secretary of- the Interior (sec.. 23,
Order No. 2509, as revised; 17 F. R. 6794), the case is remanded
to the Bureau of Land Management for action consistent with this
decision.

ELMER F. BEN1NETT,
Soiictor.

- WILLIAM V. MOORE

A-27540 Deoided May I3,1958:

Oil and Gas Leases: Applications-Oil and Gas Leases: Relinquishments
An oil and gas application filed prior to the notation on the appropriate tract

book of the relinquishment of a prior lease on the land applied for must be
rejected because the land is not available for further leasing until such'

notation is made.
Oil and: Gas, Leases: Applications-Regulations: Applicability

A regulation which provides that where a noncompetitive oil and gas lease
is relinquished the land shall become available for the -filing of new lease
offers upon the notation of the relinquishment on the appropriate tract
book is applicable, even though the notation on the tract book of the exist-
e once of a'prior lease may not have been made until the same date that a
relinquishment of the lease was noted, and an application filed prior to the
notation of the relinquishment is prematurely filed and must be rejected.
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APPEAL FROM THE BUREAU OF LAND MANAGEMENT

On October 23, 1953, William V. Moore filed a noncompetitive oil
and gas lease offer, Montana 012262, under the provisions of the Min-
eral Leasing Act, as amended (30 U. S. C., 1952 ed., sec.: 181 et seq.).
Part of the land applied for was described as follows:

T. 29 N., R. 8 W., M. P. M., Montana -

Section29: S/2S'/2 
32 :N3/, NE:V4SW V 
33 :NWY,, SWI/,SEA.

On December 1, 1954, the manager rejected the application as to
this land-

* * * for being in conflict with oil and gas lease Montana 0105 issued Septem-
ber 1, 1950, canceled by relinquishment May 5, 1953, relinquishment not noted
on tract book at time oil and gas offer Montana 012262 filed. In accordance with
43 CFR 192.43 the lands concerned were not available for further oil and gas
leasing until after the relinquishment had been noted on the tract book. * * *

Moore appealed to the Director, Bureau of Land Management, from.
the manager's decision, and in a decision dated June 5, 1957, the Di-
rector affirmed the manager's decision. The present appeal to the
Secretary of the Interior is from the Director's decision,

The decision in this case turns on the construction to be given to
the 1following regulation which, at the time the appellant filed his
offer, read in pertinent part:

Sec. 192.43 Opening of land to further filings, where a noncompetitive oil and
gas lease is canceled -or relinquished. Where a noncompetitive lease is canceled
or relinquished and the lands involved are not on the -known geologic structure
of a producing oil or gas field or are not withdrawn from further leasing, imme-
diately upon the notation of the-cancellation or relinquishment on the tract book
of tie land, oglce [Italics added] * * * the lands shall be open to further oil and
gas lease offers. (43 CFR 192.43.)

The facts appear to be as follows: The land involved in this appeal
was included in oil and gas lease Montana 0105 issued September 1,
1950, for, a 5-year term. The appellant contends that "On May 13,
1953, [sic] the Serial Register Book for lease M-105 (the prior lease
in question) has the following notation: 'Lease cancelled by relinquish-
ment as of May 15, 1953, Tr. Bk. noted May 19, 1953, 8 :50HR'" and
that on August 20, 1954, the serial register for lease M-105 had the
notation: "above notation of relinquishment was noted in 'the tract
book: for T. 28N, R. 8W. balance of land in T29N. R8W. tract book
noted lease cancelled by relinquishment as of 5-5-53, tract book noted
8-20-54 at 3: 10 p. in." The appellant asserts that when he filed his
application on October 23, 1953, the serial register showed the May 13,
1953, entry, and a pencil line had been drawn through the oil and gas
plat in the plat book indicating the prior lease had terminated. The
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appellant further asserts that at the time he filed his application there
was no entry in the tract book to show the existence of lease M-0105,
and that the first and only entry as to that lease was made on August
20, 1954, at the same time the relinquishment was noted.,

Put simply, the appellant's position is that at the time when he
applied for a lease, the relinquishment of prior lease Montana 0105
was shown on both the serial register and the plat book. The issuance
and existence of the lease were not shown on the tract book until
August 20,1954, on which date a notation was made of the issuance of
the lease and its relinquishment at the same time. He contends there-
fore that the tract book rule, exemplified in 43 CFR 192.43, is inappli-
cable to his situation.

In the past several years, the Department has had several occasions
to rule on the applicability of the tract book rule 'to oil and gas offers-
filed in the Montana land office. Without exception, the Department
has held that until a notation is made on the tract book of the re-
linquishment of a prior lease, the land in the lease is not open to filing
and offers for the land must be rejected. Notation of relinquishment
in the serial register and plat book is not sufficient.

These rulings 'would dispose of this appeal except for one factor,
which has not previously been considered by the Department. That
is the appellant's contention that when the issuance of a lease is not
shown on the tract book and the lease is terminate d by a relinquish-
ment, no notation of the relinquishment on the tract book is necessary
in order to make the land again available for filing.

There is some merit to this contention. Inherent in the tract bock'
rule is the premise that the tract book is the source from which the
public is to determine whether public lands are open to filing. Al-
though the serial register and plats are also public records (43 CFR
240.1, 240.13), "[t]he fact is that the Department has said [in 43.
CFR 192.43] that the tract book is the record which will be determi-
native of whether land is open for filing, and there is no reason why
the public should have to resort to other records" (ax L. Krueger,
Vaughan B. Connelly, 65I. D. 185 ('1958)). This being the case, it
may be argued- with reason that if some one interested in filing on a
particular tract should examine the tract book and see no notation of
any outstanding lease, he should be able to file an offer for that land.
Of course, if the land in fact is in an outstanding lease, the offer would
have to be rejected. But if the land had been included in a lease,
which was not noted, and the lease had been terminated by relinquish-'

'Eltrh J. Fchs, A-27295 (March 27, 1956); IaWer F. R90beck, A-27300 (May 14,
1956) ; A. Mahris et al., 63 I. D. 161 (1956) ; Edgar C. Hornik, A-27340 (September
19, 1956) ; Edward A. Gribi et al., A-27420 (March 4, 1957) ; Willie M. Cortes et al.,
A-27438 (June 10; 1957) ; John Snyder, 64 I. D. 353 (1957) ; Lily L. Pearson .et al-,
A-27505 (November 15, 1957).
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ment prior to te filing of the offers it might not appear unreasonable
topermitsuchfilingtobe made.

However, "the overriding objective of the [tract book] rule has
been to assure to all the public equality of opportunity to file." Maxs
L. Krueger, supra. Thus, in- cases where the issuance of a lease has
been noted on the tract book and the lease is later relinquished but the
relinquishment of the lease is noted only in the serial register and
plats and not on the tract book, the Department has indicated that it is
unfair to allow persons gaining knowledge of the relinquishment from
the serial register or plats to file for the relinquished land. This be-
cause others, knowing of the tract book rule, miay be waiting for the

* notation to be made on the tract book before filing. See Maxo L.
KXreger, supra; . A. Hlahris, supra; WiWe1 . (Cortes, supra. C Con-

ersely, if the issuance of a, lease was not noted on the tract book but
someone learned of the issuance of the lease and its subsequent re-
linquishment by examining the serial register or plats and waited for
the notation of relinquishment to be made on the tract book before
*,filing for the land, it would be unfair to him to permit another per-
son, who had examined only the tract book and found no entry of any
lease, to file for the land before a notation of the relinquishment is
made in the tract book.

The governing regulation in this case (43 CFRI 192.43) in plain
terms stated that land in a canceled or relinquished lease would be-
come available for the further filing of offers immediately upon the
notation of the cancellation or relinquishment on the tract book.2 It
did not provide for an exception where the issuance of the relin-
quished or canceled lease was not noted on the tract book. Even
where no such notation of issuance was made, the regulationliterally
provided that a notation of relinquishment or cancellation would
have to be made before the lands became open again for filing. The
Department has said that a person is entitled to rely upon the plain
unambiguous language of the regulation without having to speculate
on the possibility of an unwritten exception to the regulation. M. A.
A:aehris, &upra. That statement would appear applicable to this case.

'Considering the purpose of the rule embodied in 43 CFR 192.43,
it is deemed proper that persons discovering the failure to note the
issuance of a prior lease on the tract book and ascertaining the re-
linquishment of that lease from the serial register or plat records
should: be compelled to await the notation of the relinquishment of
the prior lease on the tract book so that all persons may have an equal
opportunity to file offers to lease the land. Consequently, it must
be held that the appellant's application was prematurely filed and
was properly rejected.

2 This regulation was recently modified but the amendment does not affect this pro-
ceeding. 43 CFR, 1954 Rev,, 192.43 (Supp.).
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In holding that the rejection of the appellant's offer was proper,
it is not intended that approval be given to the reasons stated in the
Director's decision for sustaining the rejection. The Director's de--
cision was based on the Mae/uis decision, supra, which the Director
said was controlling. The Macchris case dealt with a situation where
a lease was relinquished during its 5-year term but the notation of
relinquishment was not made until after what would have been 'the
expiration of the 5-year term and an offer for the land was filed after.
that date (expiration of the 5-year term). but before the notation of
relinquishment was made. In the present case, the appellant's offer
was filed (on October 23, 1953) and the relinquishment was noted
(on August 20, 1954) both within the 5-year term of lease Montana 

0105 (September .1, 1950, to August 31, 1955). The Machris case
therefore involved entirely different facts.

Therefore, pursuant to the authority delegated to the Solicitor
by the Secretary of the Interior (sec. 23, Order No. 2509, as revised;
17 F. R. 6794), the decision of the Director, Bureau of Land Man-
agement, sustaining the rejection of appellant's offer is affirmed. -

EDMUND T. FRITZ,
Deputy Solicitor.

CHARLES H. MOCHESNEY ET AL.'

A-27630 Decided May 28, 1958

Grazing Permits and icenses: Generally

Determinations of the carrying capacity of the Federal range within a grazing
* district, of the commensurability of base property, and of proper seasons

of use of the range are within the discretion of the range manager, and his
determinations will be accepted where there is no showing of error, dis-
crimination, or arbitrariness.

Grazing Permits and Licenses: Adjudication-Grazing Permits and Li-
censes: Special DistrictLRules

Where, on appeal from a range manager's award of grazing privileges for the
1953 and 1954 seasons, a hearing examiner determined the applicant's class 1
grazing privileges in accordance with the priority period designated in the-
range code, and thereafter a special rule with respect to the range involved
was adopted which rule changed the priority period upon which class 1
privileges were to be determined for the future, the correctness of the
hearing examiner's determination becomes moot.

Grazing Permits and Licenses: Generally
Where the renewal of a grazing permit was not denied to an applicant for:

grazing privileges and there is no evidence that the value of the applicant's

: iIntervenors in this proceeding are Itcalna and Arrambide, Robert Cummings, V. V.
French, Manson Frye, Nathan French, and Frank Seeley.
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grazing unit will be impaired by action taken on his applications, the pro-
vision in section 3 of the Taylor Grazing Act that no permittee who has
complied with the applicable rules and regulations shall be denied the
renewal of a grazing permit if such denial will impair the value of his
grazing unit has no effect on the award of grazing privileges to which the
applicant is entitled.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Charles H. McChesney has appealed to the Secretary of the Interior
from a decision of January 14, 1958, by the Director of the Bureau
of Land Management involving the award of grazing privileges and
use of the Federal range in Montana (Malta) Grazing District No. 1
under the Taylor Grazing Act (43 U. S. C., 1952 ed., sec. 315 et seq.).

Montana Grazing District No. 1 was established on July 11, 1935,
by an order of the Secretary of the Interior. Between April 9, 1936
and November 24, 1952, grazing privileges on the Federal range in
the district were administered by the South Phillips County Co-
operative State Grazing District under a cooperative agreement be-

tween the Department of the Interior and the State Grazing District
(see Wade McNeil et a., 64 I. D. 423 (1957), in which case Mr.
McChesney was an intervenor). Since November 24, 1952, the Fed-
eral range involved in this appeal has been administered by the
Bureau of Land Management.

In applications dated January 12, 1953, September 29, 1953, and
December 20, 1953 (amended on January 12, 1954), the appellant
requested grazing privileges on the Federal range within the CK-
Dry Fork unit of the Malta district. By decisions of March 27 and
November 24, 1953, and March 11, 1954, the range manager awarded
Mr. McChesney fewer grazing privileges than the numbers for which
he applied. Mr. McChesney appealed from each of 'the decisions.2
The appeals were consolidated for a hearing which was held on Sep-
tember 30, October 1 and 3, 1955, at Malta, Montana, before a hear-
ing examiner.

The issues at the hearing as formulated, by the examiner were: (1)
whether the appellant owns or controls class 1 base property-which
Should entitle him to grazing privileges in addition to' those awarded

2 In the application of January 12, 1953, Mr. MqChesney requested permission to graze
3,500 cattle and 15 horses for 8 months, 60 percent Federal range use. By decision of
March 27, 1953, the range manager allowed the appellant privileges for 2,150 cattle and
15 horses for 8 months, 77.7 percent Federal range use.

In the application of September 29,. 1953, the appellant applied for a license,-for 2,000
cattle on the range from December 1, 1953, to March 1, 1954. The range manager's de-
cision of November 24, 1953, allowed the appellant 2,000 cattle for one month.

In the application of December 20, 1953, the appellant applied for a license to graze
3,036 cattle and 20 horses for 12 months. The application was amended on January 12,
1954, when the appellant requested a license for 3,055 animal units (mixed livestock and
various numbers and- seasons). The appellant was permitted to graze 1,260 cattle for
one month and 2,235 cattle for 7 months, 80 percent Federal range, by the range manager's
decision of March 11, 1954.
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by the Bureau; (2). whether the appellant owns or controls class 2
base property which would entitle him to grazing privileges in ad-
dition to those awarded by the Bureau; and (3) whether the Bureau

uis jutified in imposing a 4-month base property requirement with
respect to the appellant's lands (Transcript of Hearing, September
20, October 1,and October 3, 1955, at Malta, Montana, on the appeal
of Charles H. McChesney, pp. 8, 9. Page numbers hereafter refer*
to this transcript unless otherwise indicated).

At the time of the hearing, the appellant was authorized by~ the
-Bureau to use the Federali range in the CK-Dry Fork unit to the
extent of 2,208 animal units for an 8-month period (Tr. 6).3 A 4r-
month base property requirement is recognized in the district so that
applicants for grazing privileges must support their livestock which
use the range for 4 months of each year from forage resources of
their base properties (Tr. 9-10). The Bureau introduced evidence
of the carrying capacity of the range in the area based upon the
iBureau's range survey, which was part of a general Missouri River
Basin survey made in 1953, and upon a 1952 survey by the Fish and
Wildlife Service and the Bureau of Land Management of the Fort
Peck Game Range within which approximately one-half of the
range in the unit is located. (Tr. 16, 23, 8-54, 63.) A dependent
property survey made by the Bureau indicating that the appellant's
base property had a total commensurability or productivity-of 10,291
animal unit months (or 2,573 animal units) was also introduced by
the Bureau (Tr. 135-136; Bureau's Exhibit 2).

Mr. McChesney believes that he should be permitted to graze 3,500
animal units on the Federal range in the unit for a period of 9 to-
10 months each year, and testified that he has been running about
3,100 head of cattle on and off the range since 1950 when he acquired'
the ranch (Tr. 91, 100-102). Mr. McChesney testified also that there.
were no restrictions on the operations of his predecessors in the use
of the game range for winter grazing; that they ran a lot of their
stock through the entire year and never had to feed it but that since he
purchased the ranch, the situation has changed, particularly with
regard to the Bureau's practice in making allowance for wildlife
grazing within the Fort Peck game range (Tr. 99, 106-107, 120-121).
XHe wants a 2-month base requirement rather than a 4-month re-
quirement in the area and he and a number of his witnesses testified
that in the particular area of the unit which he uses the climate is
milder than in other parts of Montana because of warm winds (chi-
nook) which frequently melt the snow during the winter and make

On this appeal it is asserted that during the past 5 years, the appellant has run ap-
proximately :3,100 head of livestock 8 months on the range yearly and additional months

,-by special permit.
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winter grazing ideal (Tr. 98-100, 117, 118, 185-195). The appellant
and his witnesses disputed the accuracy of the Bureau's range ca-
pacity survey figures and the propriety of using the Fort Peck Game
Range survey. Testimony and other evidence were submitted for
the appellant by an expert range consultant, Mr. Mont H. Saunder-
son, who, in 1953, had analyzed the commensurability of the appel-
lant's base property and the carrying capacity of the Federal range
within the unit. According .to his analysis, the carrying capacity
of the Federal range and the commensurability of the appellant's
base property are much greater than what the Bureau's determina-
tions show (Tr. 200-257).

The intervenors testified that the range which they used with the
appellant was overgrazed and in poor condition (Tr. 196-199, 263-
284).

In a decision of March 12, 1956, amended April 6, 1956, the hearing
examiner concluded that the weight of the credible evidence favored
the accuracy of the Government surveys of the--carrying capacity of
the lands and found that the appellant's qualified base property has
a commensurate property rating of 10,291 A1M[S and will support no
more than 2,573 animal units under a base property requirement of-
4 months. The examiner held that the determination of the length of'

'the base property requirement is a matter within the sound discretion
of the Bureau and that there was no showing of abuse of this discre-
tionary authority. Although the examiner found that the dependency
by use of the appellant's base property, established by its previous
owners, was approximately 2,800 animal units, he held that under a
base property requirement of 4 months the ase would support no more
than 2,573 animal units and that commensurability was the factor
limiting the total range privileges which could be awarded to the
appellant.

The Director affirmed the examiner's decision as to the carrying'
- capa'city of the Federal and private lands involved and the 4-month

base-propierty requirement.' The Director held further that the exam-
- iner's determination of the appellant's class 1 privileges was moot

because that determination was based on the priority period estab-
lished by the provisions of the Federal Range Code (43 CFR, 1954

-Rev., 161.2 (k) (Supp.) ),which provisions no longer govern the award
of grazing privileges on the range here involved. A special rule
effective June 19, 1956 (43 CFR, 1954 Rev., note fol. 161.2 (k) (iii)
(Supp.)), modified the provisions of the range code defining land
dependent by use with respect to designated lands within Montana
Grazing District No. 1 by changing the priority period from the years 
1929-1934 to the 5 years immediately preceding January 1, 1953, and
also by changing the provision that base land must have been offered
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in -applications filed before June 28, 1938, to be dependent by use ona
the range covered by the 'special rule.: The Director remanded the,
case to the range manager for determination of class 1 and class 
grazing privileges in accordane with the special rule, with respect to**
these lands.

On appeal, objection is taken to the examiner's ruling, affirmed bythe
Director, that the weight of credible evidence favored the accuracy of
the Government's surveys as to the carrying capacity' of the range and
to the. acceptance of the 4-month base property requirement. The' :
Department has held that questions involving the determination of'
the carrying capacity of the range and. of base property and deter-

: minations. as to seasons of use are within the discretion of the Bureau,
and where there is no showing of mistake, discrimination, or arbitrari-
ness, the Bureau' deteMMinations will be accepted (see Fine Sheep Co., :
58 I. D. 686, 691-693 (1944); Calder v. Murray et al., 59 I. D. 528, 532
(1947)). After a careful review of all of the evidence on these ques-
tions, there is no.basis for holding that the examiner's and Director's
rulings were arbitrary, discriminatory or erroneous;andeven though*

* X 0 the evidence for the appellant casts some doubt on the accuracy:of the
* Bureau's determination of the carrying capacity of the gamerange ,

the evidence in the record as a whole does not warrant modifying the
* determination. Moreover, the carrying capacity of the range and th6'

4-month base property requirement are not inflexible but are subject.
to change and adjustment under the code, and exceptions to the 4-
month base property requirement may be made by the -issuance of,
nonrenewable licenses during periods when conditions of the range
justify (43 CFR, 1954 Rev., 161.6 (d), 161.13 (e) (Supp.)). Accord-.
ingly, the Director's decision affirming the hearing examiner's decision
as to the carrying capacity of the range, the commensurability of the:*X
appellant's base property, and the 4-month base property require-
ment in the district was proper.

The appellant objects also to the ruling by the Director that the ques-
tion of the class 1 privileges to which the appellant was entitled dur-
ing the 1953 and 1954 seasons is moot. Inasmuch as the only reason
for deciding whether the examiner's determination of these privileges
was correct is to establish the extent of the appellant's class 1 privileges
for future grazing seasons, and as the regulatory provisions for deter-.
mining such privileges have changed because of the adoption of the
special rule, the appellant's objections cannot be sustained.

With respect to the assertions that the special rule is invalid, most
of the matters mentioned on this appeal were considered in the decision-
;.: in the cei case (supra) in which the Department sustained the va-
lidity of the special rule governing awards of grazing privileges on the
Federal range here involved. The validity of the special rule is now
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the subject of litigation pending the outcome of which the Depart-
ment adheres to the decision in the McNeil case. The Director's deci-
sion that the determination of the appellant's class 1 privileges under
the range code is now moot is, therefore, affirmed.

The appellant's complaint that for the 1958 grazing season he was
permitted only 1,595 animal units for 8 months and that this deter-
mination was made in accordance with the special rule is not properly
to be considered on this appeal because this proceeding is limited to the
appeal from decisions involving awards of privileges in 1953 and 1954
-and the issue of 1958 grazing privileges is not before the Department.
'The appellant may, of course, appeal, in accordance with the range
code, from any award of privileges under the special rule.

Section 3 of the Taylor Grazing Act (43 U. S. C., 1952 ed., see. 315b)
provides in part that:

* * * Preference shall be given in the issuance of grazing permits to those
within or near a district who are landowners engaged in the livestock business,
bona fide-occupants or settlers, or owners of water or water tights, as may be
necessary to permit the proper use of lands, water or water rights owned, oc-
cupied, or leased by them, * * e.ecept that no permittee complying with the
rules and regulations laid down by the Secretary of the Interior shall be denied
the renewal of such permit, if such denial will impair the value of the grazing
unit of the permittee, when such unit is pledged as security for any bona fide loan.
Such permits shall be for a period of not more than ten years; subject to the
preference right of the permittees to renewal in the discretion of the Secretary-
of the Interior, who shall specify from time to time numbers of stock and seasons
of use. * * [Italics added.]

*0i-00 It is asserted ol appeal that $580,000 in loans is secured by portions
of the appellant's ranch and that the statutory provision regarding
the renewal of permits when the permittee's unit is pledged as security
precludes the Bureau's refusal to renew the appellant's grazing permit
-as the appellant has complied with the applicable rules and regulations
and a refusal to renew his permit will impair the value of his grazing
unit. However, there is no showing that Mr. McChesney has been

* denied the renewal of a permit within the meaning of the above-quoted
provision of section 3. Since 1953, only licenses and not term pernits
have been issued to Mr. McChesney. 5

As far as the record shows, Mr. McChesney has not applied for the
renewal of any permit which may have been issued by the State Graz-
ing District to him or to the Hensens who owned and operated the

'McNeil v. Seaton, civil No. 648-58, in the United States District Court for the District
of Columbia.

6 Licenses are issued under section 2 of the act (43 U0. S. C., 1952 ed., see. 315a) and
not under section 3. Solicitor's opinion M-34766, 59 I. D. 340 (1946); see 43 CFR, 1954
Rev., 161.1 (c) (Supp.); Alford Roos, 57 I. D. 8 (1938).- In the Roes case, the Depart-

: ment held that a grazing license did not bar the adjustment of boundaries of grazing dis-
tricts even though such action might prevent the renewal of a license to one whose live,
stock unit was pledged as security for a loan.
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ranch between 1910 and 1950.6 Moreover, there is nothing on this
appeal showing that the value of the appellant's grazing unit will be
impaired by reason of a denial to renew a grazing permit or by other
action by the Bureau in this case. An assertion that it is obvious that
refusal to renew a grazing permit will impair the value of a grazing
unit, portions of which are pledged as security for a bona fide loan
without corroborating evidence, is not such a showing.

When the provision in question is read, as it must be, in conjunction
with the other provisions of the act, it is clear that a permittee whose
grazing unit is pledged as security has no absolute right to have a
permit renewed. A grazing permitis not a guarantee that Federal
range for grazing a specified number of livestock will be available
over a period of time. Range land which is covered by a permit grant-*
ing exclusive grazing privileges may be exchanged under section 
of the act (43 U. S. C., 1952 ed., sec. 315g); it may be classified under
section 7 of the act (43 U. S. C., 1952 ed., Supp. V, sec. 315f) for any
other use than grazing and disposed of in accordance with such classi-
fication under the applicable -public land laws; and the establishment
of grazing districts on the public domain is authorized by section 1 of
the act "pending final disposal" of the public lands (43 U. S. C., 1952
ed., Supp. V, sec. 315).7 Consistently with these statutory provisions,
the range code provides that a license or permit may be reduced pro-
portionately to the reduction in grazing capacity caused by loss of the
Federal range due to appropriation (43 CFR, 1954 Rev., 161.6 (e) (6)
(Supp.) ). The administration of section 2 of the act. (43 U. S. C., 1952
ed., sec. 315a) which requires that the Secretary make provision for
the protection and improvement of grazing districts, make rules and:
regulations to preserve theland from unnecessaryinjury, and provide
for the orderly use, improvement, and development of the range may
also limit the grazing privileges of any applicant (see 43 CFR, 19547
Rev., 161.6 (e) (5) (Supra.)).

Accordingly, for the reasons discussed herein, the section 3 provi-
sion regarding the renewal of grazing permits of permittees whose
grazing units are pledged as security provides no basis for modifying
the result of the Director's decision in this case.

'The record indicates that in 1952 the appellant was granted a permit by the South
Phillips District to graze 2,400 head of cattle for 8 months and that this use was classified
as 1,907 class 1 and 493 temporary. Whether the 1952 award amounted to a permit
within the meaning of section 3 is questionable, but in any event the appellant did not
apply for a renewal of this permit (see footnote 2).i

7 The privilege t: graze livestock on the public domain which is granted by a grazing
permit is withdrawable at any time for any use by the sovereign without payment of com-
pensatidn (United States v. Cox et a., 190 P. 2d 293 (10th Cir. 1951) see Oman et at. v.
United States, 179 P. 2d 738 (10th Cir. 1949) Osborne v. United States 145 F'. 2d 892
(9th Cir. 1944); and see f. . Steele et at. v. Ruby Rector Eirby, A-25713' (March 6,
1950), in which the Department held that a grazing license or permit is merely a.privilege
which may be revoked by the Department for the purpose, inter alia, of consummating
a private exchange affecting the -land covered by the license or permit). '
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Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17
F. R. 6794) the decision of the Director, Bureau of Land Management,
is affirmed.

EDMruND T. FRiTz,
Acting Solicitor.:

APPEAL OF YOUNGER BROS., INC.

IBCA-148: Decided May 8, 19,58

Contracts: Additional Compensation-Contracts: Specifications-Contracts:,
Ch anges and Extras-Contracts.: Contracting Officer

After the occurrence of a storm, which damaged an excavation for anchors
and footing for spillway 30-ton cableway, the contracting officer allowed

- the contractor an option in performing the necessary repair work between
placing concrete to the limits of the excavation or forming to the neat line

* of the structure, in addition to requiring him to clean out the excavation.
The contractor conceded his obligation to remove the materials that had
sloughed into the excavation but contended that it could not be. required
to re-excavate beyond the neat lines or to place concrete fill in this area.
,Although the specifications required excavation to be made only to the neat
lines of the structures, and it was contemplated that forming would be
necessary only above ground levels, the repair of storm damage is not
generally regarded as extra work, even though it is not contemplated by
the specifications, and hence the contractor was not entitled to additional
compensation unless it could show that the contracting officer, in allowing
it a choice only between two alternatives prevented it from adopting still
another method which was reasonably adapted to the requirements of the

X situation and which would. have been less, expensive than either of the
two methods which were allowed. It is immaterial that the cost of repairing
the storm damage was disproportionate, or that the work to be performed
under the contract was limited to foundation work.

Contracts: Unforeseeabie Causes-Contracts: Performance
Notwithstanding the occurrence of a storm which constituted "unusually

severe weather" within the meaning, of the delays-damages provision of
the contract, and which damaged the excavation work of the contractor,
it was not entitled to an extension of time for restoring the excavation when
during the period when the restoration could have been accomplished, it
could have made no progress due to its failure to have delivered to the job
site the main anchor beam and erector anchor bar without Which concrete
could not have been poured. To be entitled to an extension of time the

: 0 ' contractor must show not only that an excusable cause of delay occurred
but also that it was a factor in the ultimate delay in the completion of the
work. The contractor is entitled, however, to an extension of time for

- 2 days which were required by the contractor- to do the extra concrete
,and form work necessitated by the storm, notwithstanding shortcomings
-in the concrete work that had to be remedied, since it would undoubtedly
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have completed all of the concrete work 2 days earlier if the storm had not
occurred.

BOARD OF CONTRACT APPEALS

Younger-Bros., Inc. has appealed from the findings of fact :and
decision of the contracting officer dated December 9, 1957, denying itst 
claims for additional compensation in the amount of $2,488.22 and
for additional time for the performance of its contract No. 14-06 -
200-6327 with the Bureau'of Reclamation.

The contract, which was dated April 17, 1957, was on U. S. Standard
Form 23 (Revised March 1953), and embodied -the General' Provi-
sions of U. S. Standard Form 23A (March 1953). It provided for the
construction of anchors and footing for spillway 30-ton cableway at
the contract price of $22,464.45.. The principal features of the. work
were (a) excavating for track cable anchor, tailtower footing, and
guy anchors, and (b) constructing reinforced concrete track cable
'anchor, tailtower footig, and guy anchors.'

The contractor received notice -to proceed with the work on April
29, 195T. As, under paragraph 16 of the specifications, the contractor'
was to complete the work within 60 calendar days of receipt; of suh
notice, the completion of the work was due on June 28, 1957. The
work was completed and accepted on July 12, 1957. As this entailed.
a delay in completion of the work of 14 calendar days, and paragraph
17 of the specifications provided for liquidated damages at the rate of
'$25 per day for each calendar day's delay in completion, the con-
tracting officer assessed liquidated damages against the contractor ill
the amount of $350.

The contractor began work promptly after receipt of notice to
proceed, and staked the footings and anchors to the lines and grades
'indicated on the contract drawings. This involved a total excavation'
of 415 cubic yards. The excavation was substantially completed by
May 1, 1957. On May 18 and 19, 1957, a heavy rainstorm occurred.,
As recorded at Shasta Dam Weather Station, the total rainfall was
1.83 inches.- As a consequence of the rainfall, there occurred a
sloughing of the banks of the main anchor excavation.

Under date of May 21, 1957, the contractor addressed a letter to
G. D. Atkinson, the Chief of the Shasta Operations Field Branch
of the Bureau of Reclamation, in which it purported to confirm in-
structions given to its Mr. Willbanks at the job site the previous day.
These instructions were stated to be that the contractor was to dis-
continue work on the main anchor until the Bureau had had an op-
portunity to consider possible' structural changes. Under date of
May 29, 1957, Atkinson replied to this letter and denied that any such 
instructions had been given. Thus, he stated:
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Your superintendent, Mr. Willbanks, requested a detailed inspection of the
excavation on Monday morning, May 20th, due to the fact that the storm of
the preceding weekend had caused considerable slough. There was some con-
lecture as to where the limits of firm material would be 'after cleanup, and the
question was raised as to whether the contract would allow any additional
payment for excavation and concrete where the slough had extended beyond
the neat lines of the structure. Mr. Willbanks indicated that he desired to

'discontinue further work on the excavation until it was definitely decided
whether additional forming would be required. Since stormy conditions were
still in effect, the excavation work could not proceed in any event, and was not-an,
issue.

Atkinson went on to state what would be required of the contractor
in connection with the repair of the storm damage as follows:

We requested an interpretation of the specifications of the Contracting Officer
and were advised that no allowances could be made for additional excavation
required due to the storm and that concrete could be placed to the limits of the
excavation or formed to the neat line of the structure, at your option.

Cleanup was undertaken on May 22, as soon as the ground was dry enough to
accommodate the excavating equipment. We are pleased to note that nothing
has developed which will require any structural changes.d

After receiving this letter, the contractor elected to pour portions of
the concrete anchors to the o'ver-excavated lines in lieu of forming,
presumably because this method of performing the work was the more
economical. In a letter dated July 15, 1957, the contractor filed its
claim for additional compensation, which it itemized as follows:

Excavation-4 2 yards @ $13.12/yd __ _ $610. 08
Concrete-46 1 / yards @ 30.73/yd -____-__-_ -_-_-=1,428.95
Cement-63 barrels @ 7.13/bbl '___-__-_-_- _- - 449.19

$2,488.22

The contracting officer rejected this claim on the grounds that under
clause 11 of the general provisions of the contract the contractor was
made "responsible for all materials delivered and work performed
until completion and final acceptance"; that under paragraph 2 of
the specifications payment for excavation included "all costs of main-
taining the excavation in good order during construction"; that the
specifications made provision for payment for concrete and cement
only to the extent covered by the drawings and specifications or pre-
'scribed by the contracting officer; and that in any event the conse-
quences of abnormal weather could not constitute a changed condition.

Both parties seem to have altered somewhat their respective posi-
tions in the course of the presentation of the appeal. The contractor
concedes that it was obligated by the terms of the contract to repair
the storm damage but contends that it was required by personnel of
the Government to do more than this, and now,' vances the "changes"
rather than the "changed conditions" clause of the contract as a basis
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for relief. As for the Government, it now argues that the claim for
additional compensation is barred by the contractor's failure to pro-
test within 30 'days against the ruling made by the contracting officer's
representative in his letter of May 29, as required by paragraph 9 of
the general conditions of the specifications. This contention of the
Government is, however, clearly untenable. The contracting officer
0did-notinvoke the failure to protest but considered the' claim on its
merits It is well settled that such action constituted a waiver of the
protest requirement.

* Both parties take the position that their respective contentions are-
supported by the decision of the Board in the appeal of Barnard-
Curtiss Company,:64 . D. 312 (1957). In that case the contractor was
to construct a wasteway to replace an old structure of the same nature.
The new wasteway was to be a combination structure of precast con-
crete pipe with concrete inlet transition and a concrete structure at the
outlet end of the pipe. The work to be performed included the making
of an opening through an embankment across a creek, and the removal
of the old.wasteway structure, as well as the deepening of the channel
which was to carry the water from the outlet works back to the creek.
When the, work:was nearly completed it was damaged by a severe:
* storm. The contractor contended that, even if by the terms of its con-
tract, which contained provisions similar to those in the' present case-
it was required to repair the storm damage, it was not required to do
work outside the pay or neat lines. The Board held, however, that
while the scope of the contractor's obligation was not so narrow that it
could not be required to do any work that was outside the pay or neat
lines, it was not so wide that the contractor could be required to restore
any property of the Government that may have been damaged'by the
storm. Applying this doctrine to the circiunstances of the case, the
Board held specifically that the obligation of the contractor could- not
be enlarged to the point "where the contractor, who was required
merely to make an opening through the embankment, would be re-
quired to rebuild other portions of it, irrespective of the relationship
of this work to the restoration of the area excavated by the contractor
or to the completion of other features of the contract work."

The Government concedes that in the present case the specifications
required excavation to be made only to the neat lines of the structures,
and that, it was contemplated that forming would be necessary only
\ X above ground levels. Clearly, if the storm had not occurred, the con-
tractor would not have been required to excavate beyond the neat
lines, or to provide concrete fill for this additional excavation area.
But the repair of storm damage is not generally regarded as extra
work even though it is not contemplated by the specifications.- While

1 See Donovan Construction Co. and James Construction Co., /lj/a Dovan-James Co.
tnited States, UJ. S. Ct. of Claims, No. 230-53 (April 3, 1957).

468605-58'-58
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the work of restoration required of the contractor may not go beyond
* the reasonable requirements of the situation, the Government argues
* that the limitation expressed in the Barnard-Csrties case was not

exceeded.
The contractorconcedes that its obligation to repair the storm dam-

age extended to "the removal* of materials sloughed.into the original
* excavation" but did not require excavation beyond the neat lines, or

the placing of concrete fill in this area. It regards these requirements
as unreasonable, and seeks to distinguish the Barnard-Curtiss case on
two grounds. The first of these is that in the present case the cost-
of repairing the damage, which is alleged to have been $2,488.22, is
far greater in relation to the contract price of $22,464.00 than it was
inthe Barnard-urtiss case. But the Board did not consider the cost
factor in determining in that case what could reasonably be required
ofthe contractor, and it is obvious that: the contractor's obligation to

* *repair damage is in no wise limited by' its cost. The second-ground on
which te contractor seeks to distinguish the Barnard-Curtss case is
that in that case the work, apart from excavation, involved the erection
of structures, as well as foundations, while in the' present case it in-
volved only foundation work. It argues that work "around the foun-
dations" is not logically necessary when the contractor's obligation

* is limited to foundation work. This argument, too, is obviously fal-
lacious. The foundations were not erected for their own sake but to
hold structures, and the fact that the contractor in the present case
was not to erect the structures did not. excuse him from providing ade-

* quate foundations. To discharge this obligation the excavation either
had to be restored to its original limits, or some other method devised.

* of remedying the situation. Certainly, the contractor's obligation was
-not restricted to the removal of the material that had sloughed 'into
;the excavation.'

The burden of establishing a basis for its claim is on the contractor,
and this burden could be met only by showing. that the contracting
officer,. in allowing the contractor a choice only between two alterna-
tives, prevented it from adopting still another method which was rea-
sonably adapted to the requirements of the situation and which would
have been less expensive than either of the two methods which were
allowed Conceivably, the contractor, after cleaning out the excava-
tion, could have resloped it but this would have required compated
fill, and it is not possible for the- Board on the basis of the record
to determine whether such' a iethod would have been more practical
or less expensive than-the concrete fill.. Moreover, the contractor does
not even allege that such a method could have been adopted, and that it
would have been less expensive.: On the contrary, the contractor seems
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to concede in his notice of appeal that either forming to the neat lines
or placing concrete to the limits of the excavation was "necessary."
The claim must be denied.

As for' the contractor's claim for additional time for performance,
it requests an extension of time of 14 days, which would relieve it of all
the liquidated damages. In a letter to the Bureau dated July 15,1957,
the contractor had requested an extension of time of 13 calendar days,
alleging that operations had been shut down from May 20 to May 22
during the investigation of the main anchor excavation following the
storm, and that 10 additional days had been required to' clean up ' -

* the excavation, and to pour the additional concrete. However, the
contractor apparently increased the 13 to 14 calendar days in its release
on contract by reserving a claim for the whole amount of the liqui-
dated damages withheld.

The contracting officer found that the rainstorm of May 18-19, 1957
was "unusually severe weather" within the meaning of clause 5 of the
general provisions of the contract.2 Nevertheless, he concluded that
the contractor was not entitled to any extension of time. Thus, he.
stated:

Construction records of the Government show that excavation operations for
* the main anchor were delayed four days due to rainfall, but that in the absence

of such delay progress would not have been made because of n6ndelivery on the
jobsite, prior to June 10, 1957, of the main anchor beam and erector anchor bar.
Approximately two additional days were required for -the extra- concrete and
the form work performed as a result of the sloughing of excavation during the
May 18-19 storm. However, it was, not this additional work but, rather, poor
organization of-concrete placement work and concrete defects requiring extensive
repairs which were the controlling causes of delay in completion of the contract
work.

The contractor admits that there was delay in the delivery of the
main anchor beam and erector anchor bar,' except that it contends that
they were delivered to the jobsite on June 7 rather than June 10, as
found by the contracting officer. The contractor also admits that
there were defects in the concrete work which had to be remedied. It
'- takes the position, nevertheless, that it should not have been charged-
with any liquidated damages, and advances two arguments in support
of its position.

The first is that;after the storm occurred it necessarily had to wait
for instructions on how to repair the daiage, and that these instruc-

'2Clause 5 (c) of the general provisions of the contract provided that the contractor
should not be charged with liquidated damages "because of any delays in the completion
of the work due to unforeseeable causes beyond the control and without the fault or negli-:
gence 'of the contractor," including, but not restricted to, certain named causes among
which is "unusually severe weather.

* 'Under paragraph 18 of the specifications the materials were to be supplied by the .
contractor. - :
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tions were embodied in Atkinson's letter of May 29, which was not
received by the contractor until May 31. The second argument is
that despite the delays attributable to the contractor the work would
'have been completed in time if the rainstorm had not occurred.- The
contractor points out that its records indicate that the job was ready
for pouring cement on June 11, 1957, and that it was accepted on
July 12, 1957. There thus elapsed 31 ..days between the time the job
was ready for pouring aad its completion, aperiod that included the;
delays- ati butable to it. Before the stori the excavation had been-
substantially complete and the contractors, superintendent had esti-:
mated that he would be ready for pouring by about May 21. Add-
ing 31 days to the period beginning with May 21 would indicate,.
argues the contractor, that the job would have been completed by
June 21, which would have been 7 days prior to the contract com-
pletion date.

* To be entitled to an extension of time the contractor must show not.
only that an excusable cause of delay occurred but also that it was
*a factor in the ultimate delay in the completion of the work. The-

: contractor's argument that it should be allowed an extension of time-
for the period during which it was waiting for instructions concern-
ing the repair:of the storm damage would have force if it were not
for the fact that the contracting fficer';has foiid that during this,
whole period the contractor was not in a position to prbceed any fur-
ther with the work. Whether or not the main anchor beam and
erector anchor bar were delivered June 7 or June 10, it is clear that
the contractor was not in a position to pour cement between the time
when the storm occurred and May 31 when it finally received the-
contracting officer's instructions. Assuming even that the necessary
materials were received by the contractor by June 7, it would have
had ample time before this to restore the excavation, for the contract-
ing officer has found that the excavation operations were delayed only

* 40 days by the storm. Moreover, the contractor hardly needed instruc-.
tions to know that it had to clean out the sloughed material from the-
excavation. The contractor's second argiument based on the time
which it took to complete the job after pouring is no less fallacious.
.This period of 31 days cannot simply run from May 21, for it is ob--
vious that the contractor was not then ready for pouring, the neces--
sary materials not yet having arrived. Nevertheless, the contractor
would seem to be entitled to an extension of time of 2 daysr for the -
contracting officer has found that approximately 2 additional days-
were required by the contractor to do the extra concrete and form

The contractor's statement that its own records show that the job was not ready for
the pouring of cement until June 11 would seem to cast doubt upon the validity of this
assumption. If the materials were received, indeed, on June 7, then there is an unex-
plained delay of three * days in pouring cement. Two of these days were,, however, a,
Saturday and Sunday.
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work which were made necessary by the storm and, notwithstanding
;the shortcomings of its concrete work, it would undoubtedly have
completed allof the concrete work 2 days earlier if the storm had
not occurred. The claim for an- extension of time of performance is,
itherefore, allowed to the extent of 2 days.

CONCLUSION

Therefore, pursuant to the authority delegated to the Board of
Contract Appeals by the Secretary of the Interior (sec. 24, Order
No. 2509, as amended;. 19 F. R. 9428), the findings of fact and decision
of the contracting officer are affirmed, except as modified.

AVILLAM SEAGLE, Member.

We concur:

TnowoAn H. Ats, Ctai-n.

HERBERT J. SLAUGHTER, Memier.

UNION OIL COMPANY OF CALIFORNIA
RAMON P. COLVERT

A-27532 Decided May 028, 1958

Mining Claims:' Determination of Validity

The fact that a mineral locator has filed an application for patent and paid
the purchase price does not leave the Secretary of the Interior with only
the ministerial function of issuing the patent, but the mining claim is
subject to protest and contest to' determine its validity.

Mining Claims: Generally
An oil and gas lessee is not in the category of those who can and must

file an adverse claim against a mining claim during the period- of publi-
cation of notice of an application for patent to the mining claim.

.Mineral Lands: Multiple Mineral DevelopmentX
'The fact that an application for a mineral patent has been filed for
* lands included within an oil and gas lease does not prevent the oil and gas'

lessee from initiating proceedings under section 7 of the Multiple Mineral
Development Act..

Mineral Lands: Multiple Mineral Development
Section 7 of the Multiple Mineral Development Act applies to all conflicts

between a lessee, applicant, permittee or offeror under the .mineral leasing,
laws and a claimant under the mining laws, including mineral claims
.based upon minerals now subject to disposition only under the mineral
leasing laws.
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-Mineral Lands: Multiple Mineral Development
Where an oil and gas lessee initiates action under section 7 of the Mul-

tiple Mineral Development Act for land covered by an application for a
mineral patent, the proceedings will be allowed to continue through pub-
lication and the filing of a verified statement by the patent applicant,
but then the section 7 proceedings will be stayed until the patent applica-
tion is disposed of.

Mineral Lands; Multiple Mineral. Development
Section 7 of the Multiple Mineral Development Act may be invoked against

all unpatented mining claims, whether they are identifiable or not or
whether the names and addresses of the locators are known or not.

Mining Claims: Generally-Oil and Gas Leases: Lands Subject to
Where the records of the Department show a tract of land to be free from

an adverse claim, an oil and gas lease issued for such land is prima facie
valid even though it appears thereafter that a mineral location has pre-
viously been made on the tract.

Mining Claims: Generally
Where a mineral claimant applies for a patent for land included within a

prima facie valid oil and gas lease, the mineral entry cannot be allowed
until the mineral applicant has established the validity of his claim, in a
contest brought against the oil and gas lease or at a hearing ordered by
the Department at which the mineral claimant will have the burden of
proof.

APPEAL FROM THE BUREAU OF LAND- MANAGEMENT

The Union Oil Company of California has appealed to the Secre-
tary of the Interior from a decision dated June 28, 1957, of the Act-
ing Director of the Bureau of Land Management which reversed

* the decision of the manager of the Denver land office denying Ramon
P. Colvert's request for a stay of proceedings in connection with

SUnion Oil Company's mineral patent application, Colorado 07667,
to permit Colvert to proceed pursuant to section 7 of the Multiple
Mineral Development Act (30 U. S. C., 1952 ed., Supp. IV, sec. 527):

* to determine the rights of mineral claimants to Leasing Act minerals
within an oil and gas ease'(Colorado 03022) previously issued to
him.

On January 6, 1954, Union Oil Company filed an application for
af mineral patent for 40 oil shale placer claims, covering 6410.07
acres in sections 21, 22, 23, 24, 25, 26, 27, 34, 35, and 36, T. 4 S., and
section 4, T. 5 S., R. 95 W.,: 6th P. M., Colorado. The oil shale
placer locations were made in 1918 and 1919 by various persons whose
interests in the claims have been conveyed to Union. Oil Company.
Publication of the application for mineral patent was completed on
May 28, 1954. Colvert's oil and gas lease was issued to him in No-

* venber 1951 covering all or part of secs. 20, 21, 22, 27 and 28, T. 4 S.,
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R. 95 W., 6th P. M., for a primary term of 5 years. Upon theW ex-
piration of the primary term the lessee was granted a 5-year exten-
sion effective November 1, 1956. On June 15, 1954, Union filed,
with other documents, an application to purchase and paid the pur-
chase price for the claims.

* 0 - On November 22, 1954, Colvert filed with the Denver land office
an affidavit in which he asserted that 10 of the mining claims which
conflicted with his lease in secs. 21, 22, and 27, were invalid and that
there were defects in the. patent application. He requested that fur-
ther proceedings in the matter of the application for patent be stayed
until the procedure specified in section 7 of the Multiple Mineral
Development Act (supra) had been performed or until a hearing
was held in which it might be decided in what manner the conflict-

* ing rights of the lessee and the mineral claimant could be presentedi
With his affidavit, he submitted a copy of a notice le had filed on
November 13, 1954, in the office of the Clerk and Recorder of Gar-
field County, Colorado, in compliance with section 7 (a) of the Mul-,'
tiple Mineral Development Act (supra). On January 21, 1955r 
Union Oil Company filed a motion to dismiss Colvert's request. In
a decision dated February 1, 1955, the manager denied Colvert'sA
petition for a stay of the patent proceedings. Thereupon Colvert':
filed an appeal with the Director of the Bureau of'Land Manage-
ment.

On March 8, 1955, Colvert filed with the Denver land office a re-
quest for publication of a notice of his lease in accordance with the;
provisions of section 7 (a) (supra), which the manager forwarded
to the Director for consideration.'

In his decision of June 28, 1957, the Acting Director held that
action on Union Oil Company's mineral patent application would
be suspended to the extent of its conflict with the Colvert's oil and.
gas lease and that further action would be taken on Colvert's re-
quest for publication in accordance with the pertinent departmental
regulations.

Union Oil Company has duly appealed to the Secretary from that
decision and has filed a brief in support of its appeal. Colvert has
filed a reply brief.

The Acting Director held that under section 7 (a) (supra) a lessee
of an oil and gas lease ould invoke the procedure prescribed therein
to determine the rights of mining claimants under unpatented mining
claims to leasable minerals on the same land; that the mining claimant
and the oil and gas lessee were not seeking the same mineral; and that

'The regulations relating to proceedings under section 7 were not issued until August
1i, 1955 (43 CFR, 1954 Rev., Part 186 (Supp.)).
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an oil and gas lessee is not precluded from proceeding under section
7 for failure to file an adverse claim during the, publication period of
the patent application, as provided in the mining laws (30 U. S. C.,

* 1952 ed., sees. 29, 30), because an oil and gas lessee is not an adverse
* party under the mining laws.

In its appeal, Union Oil Company argues, first, that because it had
V complied with all the requirements of the mining laws and paid the

purchase price, equitable title to the land in its claims had passed to
* ok it, that all that remained to be done was the ministerial act of issuing

the patent, and that no question as to its right to Leasing Act minerals
which might be decided under section 7 (a) was left for determination.

In United States v. AZ Sarena Mines, Inc., 61 I. D. 280, 283-285
(1954), the Department considered fully a similar contention by an

-0 ; applicant for a mineral patent to whom a final certificate had been
issued that, in the absence of an adverse claim during the period of
publication, equitable title had passed to it and the Department had
no jurisdiction to consider a protest filed after the 'date of the final
certificate. The Department found the contention untenable, holding
that the Department' can inquire into the validity of rights to public
land until the legal title to the land has passed (Cameron v. United
States, 252 U. S. 450, 460 (1920)), that the issuance of a final certifi-
cate did not vest equitable title in the mineral patent applicant, and
that until the Department had determined that all the requirements of

* the law had been met, it could entertain a protest and order adversary
proceedings against the validity of the claim. In view of the holding
in the Al Sarena case, the appellant's contention that all that remained
for the Department to do was the ministerial act of issuing the patent
cannot be sustained.2-

Next the appellant contends that Colvert, not having filed an adverse
* '- claim within the time allowed by the statute (30 U. S. C., 1952 ed.,

sees. 29, 30), is precluded fron proceeding under section 7 (a) of the
Multiple Mineral Development Act. This contention is, of course,
based upon the conclusion that an oil and gas lessee is an adverse
claimant within the meaning of the mining laws.

The Department has for many years held that an adverse claim must
be filed only by'rival mining claimants and that all oil and gas lessee
does not fall iito that category. In Joseph E. Mclory et al., 50 L. D.
623 (1924), an oil and gas permittee filed a protest against a mineral
patent application, during the period of publication, which the local

2 The case of Benson Mining and Smelting Co. . Alta Mining and Smelting Co., 145
U. S. 429 (1892), is not to the contrary because it concerned an attack upon a mining claim
for which a final certificate had issued based upon events occurring after the issuance of
the certificate. ere we are concerned with the question of whether prior to the time the
applicant paid the purchase price he had complied with the requirements of the mining
law, a determination which may be made at any time prior to ssuance of a patent.
United States v. Al Searene Mines, Ino. (supra) and cases cited therein.
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officers treated as' adverse claim. The Comnissioner of the General
Land Office (now Director of the Bureau of Land Management) \held
that the protestant was not asserting his claim under the United States
mining laws and that therefore his protest could not be treated as an
adverse claim under sections 2325 and 2326 of the Revised Statutes,
(30 U. S. C., 1952 ed., secs. 29 and 30). In approving this action, the
First Assistant Secretary said:

The appellants do not contend that it was error to refuse to treat the pro-
test filed as an adverse claim under sections 2325 and 2326 of the Revised Statutes,
and the Department finds none in such action. "The parties are not rival mining
claimants and to such only the law on the subject of adverse claims applies.",
Lindley on Mines, See. 720; Creede and- Cripple Creek Mining and Milling Comn-
pany v. Uinta Tunnel Mining and Transportation Company (196 U. S., 337,
360). [50 L. D., p. 624.]

This has been the rule which the Department has ever since fol-
lowed. H. Leslie Parker et al., 54 I. D. 165, 173-174 (1933).3

The manager in his decision held that proceedings under section 7
are not applicable to situations in which both the mineral applicant
and the oil and gas lessee are seeking the oil and gas deposits. The
Acting Director held that the act made no exception for situations
where the unpatented mining claim may be an oil shale placer claim
or where both the mineral patent applicant and the mineral lessee 
are seeking oil deposits and that the manager was in error inn denying
the request of the oil and gas lessee to proceed under the act.

For the reasons set out below, I believe that the Acting Director's
conclusion is the correct one.4

Where a- mining claim is based upon a nonleasable mileral, the re-
moval of Leasing Act minerals from the claim still leaves the mining
claimant in a position to exploit the mineral, on which his clail is
based. However, where Leasing Act minerals are relnoved from a
claim based on one of them, the heart is removed from the mining
claim, and, whatever rights the mining claimant may have left, he can
no longer assert any0 interest in the mineral on which his claim was,
based.

Despite the serious differences in consequences to the mineral lo-
cator, there is nothing in the act which removes from its strictures a
mining claim based upon a leasable mineral. The at imposes its

The appellant relies on Bonner v. Meikle, 82 Fed. 697 (C. C. D. Nev. 1897), and Young
v. Goldsteen, 97 Fed. 303 (D. Alaska 1899), as establishing a broader rule. Eowever, in

WYrand( Canyon Railwsay Co. v. Cameron, 35 L. D. 495 (1907), the Secretary of the Interior
expressly refused to follow them and cited many cases holding to the contrary.

'The Acting Director went on to say that the mineral claimant and the oil and gas
lessee were seeking different minerals, the one, oil shale, and the other, oil and gas de-
posits, and that, as a result, it was not necessary to determine whether section 7. would
apply to a situation where the identical mineral Is sought by each party. This decision
is not to be deemed to lend support to the view that a different rule would apply in the
latter situation, for the language of the act applies in the one case as well as in the other.
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provisions upon "any mining claimant under any unpatented mining-
'claim," (section 7 (a)), a description which plaiily includes a mining
claim based upon a leasable mineral.

While the legislative history of S. 3344, 83d Cofigress, 2d sess.,
which became the Multiple Mineral Development Act, does not appear
to contain any specific cdusideration of this problem., it is also devoid
of any intimation that the act would not apply to all unpatented
mining claims; However, the problem was discussed in hearings held
before the Subcommittee-on Mines and Minerals of the Committee
on Interior and Insular Affairs, House of Representatives, 83d Con-
gres, 2d sess., Ton H. R. 8892 and 8896, hich were identical to
5. 3344.

While Clair Senior, an attorney appearing in behalf of the Ameri-
*can Mining Congress who participated in -the drafting of the bills,
was explaining the effect of section 7, the following colloquy occurred:

Mr. AsPIrrLL. Then; Mr. Senior, who can be hurt by this provision?
Mr. Sioa. The man who can be hurt by this provision is the man who has

'had a mining claim located in the past and who has not had a sufficient interest
or alertness to see to it that he got notice and did something about the notice

- -when he got it.',
We have a responsibility, Congressman Aspinall, that we are imposing upon

the mining man. But there are a lot of things that happen, we feel, in the
matter of adequate administration of the duties that citizenship sometimes
imposes upon an individual, a responsibility of action as distinguished from
inaction. We- are imposing there on the man who has a mining claim, who is
not in possession, a responsibility of action, if this notice is published, in making
his claim known, or at least the responsibility of action in fling a notice that
says, "Mail me a notice at a certain place so I can do something about it."

Mr. DwsoN. Then I take it, even if he does not come in, as you say, and do
anything about it, he can still go on years after and -develop his mine as long as
he did not interfere with that mineral lease or the Mineral Leasing Act?
- Mr. SENIOR, That is right, Congressman Dawson. That, of course, we' would
have to recognize would condemn him to death if he happened to be one of
those people who had had that under the patented mining claim hanging fire
since prior to the enactment of the Mineral Leasing Act on February 25, 1920,
where to cut him out of the oil-shale claim, cut him out of the oil shale, would
-be t hang him. But incidentally-

Mr. DAwsoN. 'Right at that point, he did 'not file that mining elaim originally
:Xto get oil shale anyway, because oil shale is not under the general mining laws.

-$Mr. SEion. It was prior to 1920. He may have filed in 1918. But actually'
one of the things that is causing the greatest difficulty in that area is this
matter of these old, old claims located prior to 1920 which are still on the record
without any knowledge as to whether any one claims anything under them
-or not.'

It so happens that frequently you may find that the original locators would
'not claim something, but the alert speculator who had found their heirs, after
somebody had found an oil well, would be there claiming. [Pp. 29-0.] 

Later Mr. Senior referred to oil shale claims again as follows:
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Mr. SENIOR. This section 7 that we are talking about would'be an- advantage
to the oil and gas people, and again I remind you that in talking about the oil
and gas peopie, I am talking about the Mineral Leasing Act people because the
oil and gas people do not stand apart from the phosphate; potash, coal, oil, or-
shale people.

They are in the same boat.: But it would give them the opportunity for the
discovery of contention of valid claims.

* May I say that one of the greatest difficulties exists in regard to claims that.
were located out in the area there many years ago, before the passage of the:
Mineral Leasing Act-let us say for the oil shale claims-hundreds of thousands
of acres.

On the plateaus where there are oil shale exposures, and those claims were
located: placer claims could be located by S people right in 160 acres, with no
limitation on the number of claims those same 8 people could locate.,

Nothing has been done, nothing is on the record, since that claim was located;
in 1917.
-In 1920 the Leasing Act was passed that closed the door to the location of

claims for oil shale, as it closed the door for the location of claims for oil shale,
it also closed the door for the forfeiture of location, because of default in per-
formance of annual assessment labor, and gave an immunity in respect to annual
assessment labor or performance.

There will appear on the unit tracts of a given area of some scores of locators-
I -am assuming an area where you can identify the location with the tract-and
those source of locators appear there, persons recruited at the time of location
from different points, since all those claims must have, antedated 1920, it is
obvious that a good proportion of those locators are now deceased, and, I am
familiar with a case in regard to a unit of some 34,000 acres, where the company
undertook to trace down the. whereabouts-

Mr. YOUNG. They do not have to do assessment work?
:Mr. SENIOR. No.
Mr. YoUNG. What if located prior to 1920?
Mr. SENIOR. The fact the only discovery that could be made on the ground was

oil shale meant that after 1920 nobody else could make a location. [P. 49.]

Mr. SENIOR. I am afraid, Congressman, that I was misunderstood in that I
said this: That as to any mining claim located prior to the enactment of the,
Mineral Leasing Act in 1920, where the minig location was based upon the dish
covery of one of those minerals withdrawn from future location by the Leasing
Act, that by reason of. the fact that the Leasing Act did preclude subsequent
relocation, it precluded adverse relocation, which could create a forfeiture clause
of my default in respect to a prior claim.

-Mr. REGAN. Do you have any idea how many such claims might be in existence?
Mr. SENIOR. How many?
Mr. REGAN. Yes. Are there any great number of such claims?. 
Mr. SENIoR. There are thousands. -

Mr. REGAN. There is-nothing in the Congress, there is nothing that the Con-
gress can do, then, to- clean those up?

Mr. SENIOR. This, we think, is something that Congress can do to help in that
direction. -

Mr. REGAN. You think this bill will help to do that?
Mr. SENIOR. Yes. [P. 51.]
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In commenting on S. 3344 and H. R. 8896 the Assistant Secretary of
the Interior said:

* Section 7 authorizes publication of notice of any Leasing Act permit, lease,
or application or offer for such permit or lease. The mining claimant may file
a claim to minerals subject to the mineral leasing laws by reason of his mining
location. If he does not file his claim within 150 days after the date of first
publication of the notice, any claim or. right to these minerals by the locator
will be deemed to be relinquished. If a claim is asserted, this Department would
hold hearings to determine the right of the claimant to the minerals. This
provision would delay somewhat the issuance of mineral leases and permits, but
would furnish the mineral lessee or permittee with some security of title with-
respect to outstanding claims to the land he wishes to explore or develop. The
publication provisions are comparable to those applicable to contests of applica-
tions formineral patents under the mining-laws.X

These comments are consistent with the plain language of the act
and fully upport the conclusion that section 7 applies to all un-,
patented mining claims, whether based on a locatable mineral or a
Leasing Act mineral.

The appellant has also, adverted to the proposition that section 
was intended to deal only with unidentifiable mining laims. Al-
though the possible existence of such mining claims was a major
reason for the passage of. the legislation, there is nothing in the act
which restricts section 7 only to claims of that type. It is clear that

* section 7 may be used even where the leasing act applicant has found
persons working upon the mining claim or has discovered the names
and addresses of the locators (section 7 (a)).

Having determined that the completion of the preliminary steps to
the granting of a patent, even through the issuance of a final certifi-
cate, does .not-prevent the Department or others from attacking the
validity of the mining claim and that an oil and gas lessee is not pre-
eluded from asserting his rights for failure to file timely an adverse
claim, we may now consider the interrelation of the two procedures
under which the parties are seeking to proceed.

As a mining claimant alleging a prior valid location the appellant
has the right to proceed under the mining laws and regulations to :
obtain a patent despite the fact that an oil and gas lease has been issued
for land covered by its claim. Marion F. Jensen et a., Elden F.
Keith et al., 63 I. D. Xl- (1956). However, the possible existence of
mining claims on land for which no application for patent has been

r Letter dated May 19, 1954, from Assistant Secretary Orme Lewis to Hon. A. L. Miller,
-Chairman, Committee on Interior and Insular Affairs, House of Representatives printed at
p. 12-of Hearings on .- R. - 892.and- 896, 8u1pr.a;.letter dated May 14, 1954, fromAssistant
Secretary Orme Lewis to Hon. Hugh Butler, Chairman, Committee on Interior and Insular
Affairs, United States Senate (Hearings before the Sub;coimittee on Public Lands of the
Committee on Interior and Insular Affairs, United States Senate, S3d Congress, 2d sess.,
on S. 3344, pp. 7-8).
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filed does not prevent the Department from issuing an oil and gas
lease because, as the Department has held:

* * * The mining, claimants.had not applied for a patent to their claim', and at
the time of the issuance of the lease, the tract books of the General Land Office
[now Bureau of Land Management] showed the land to be free from adverse

V claim and to be subject to lease. The issuance of the lease was therefore regular
and the lease is prima facie valid. * * Ohio O Company et. al. v. W. .
K ssinger et al., 58 I. D. 753, 748 ,(i44).

* E f 0fSee also Orem DeveZopm7ent CoMpay v. Leo Calder et al., A-26604
(December 18, 1953).

It is well established thatia mineral entry cannot be allowed for land
within an existing entry. so long as the latter remains of record.
Roos v. Altman et al. (On Petition):, 54 I. D. 47, 56-57 (1932). This
rule is based upon the concept that an entry of land under the public
land laws segregates it from the public domain, appropriates it to
private use, and withdraws it from subsequent entry or acquisition

: until the entry is officially canceled. An oil and gas lease is deemed to
be such an entry. Lula T. Prssey, 60 I. D. iO1 (1947). It hws jbeen
said that to 'allow twd entrieS, antagonistic as to{lhe exclusive rightlito
the possession of the surface, to exist for the same land is in contra-
vention of a fundamental rule of the Department that two entries for
the same tract must not exist at the same time. Roos v. Altman
(spra, p. 49). While an oil and gas lessee does not have the exclusive
right to the possession of the, surface a valid mineral locator does, so
that the eistence.of an oil and,:gas lease is inconsistent with the
existence of a mineral entry for the same land. H. Leslie Parker-etal.
(supra, at 173 (1933)).

Where a mineral applicant seeks a patent for land covered by an
existing entry which is prima facie valid, the conflicting entry must be
removed before the mineral patent can be processed. Walter .
Bryant, 53 I. De 379 (1931). When faced with a conflict of this nature,
the Department has directed the mineral claimant to bring a contest
against the existing entry or has ordered a hearing at which the min-
eral claimant has the burden of showing the validity of his claim.
Walter G. Bryant (supra); Clarence H. Steussy, 58 I. D. 474, 478--
479 (1943); H. Leslie Parker et al. (supra); f.: Augusta G. Stanley,
State of California, A-26959 (November 15,1954) ;Aonolith Portland
Cement Company et al., 61 I. D. 43 44,49 (1952).

If this latter principle were being considered on first impression, it
might be seriously doubted whether the locator of a prior mining,
claim properly should be required to carry this latter burden against
a subsequent lease applicant. But the decisions cited above are firmly
implanted in the public land precedents of this Department.: In a
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,case involving the same sequence of vents appearing in this appeal,.
* the Secretary stated:

There is no merit in the contention of the appellants that the failure of the
permittee to adverse the patent application during the period of publicatioa

* thereof, forecloses any assertion of right under the permit. The permit was,
* D granted before the application for patent was filed. It was the duty of. the-
* patent applicants to contest the permit and first show that they had a superior

:right under the mining locations. Appendix to Oil and Gas Regulations, Cir-
cular 672 (47 L. D. 463, 470). Undel the long established policy of the Depart-
ment to treat as excluded from entry or filing lands to which the claims of
others have been allowed, these appellants by their application acquired no
legal status other than that; of a contestant. State of Utalh, Pleasant Valley
Coal Company Intervener, v. Braffet (49 L. D. 212); Work v. Braffet (276 U. S.
560). The mineral application should, therefore, never have been permitted
to proceed to publication, and no adjudication in this proceeding solely between
the Government and the mineral claimant that the mineral claims were valid,
had the evidence so warranted, would have been binding upon the permitted
or his privies in interest, to the extent they are not actually parties to the pro-
ceeding. Furthermore, an oil and gas prospecting permit is not granted under

* the general mining laws, and the rule, that a mineral claimant's failure to ad-
* ;-: verse an application for patent to a mining claim results in the conclusive pre-

sumption that no such claim exists, has no application. (H. Leslie Parker et al.,
supra, at 173.)

This practice does have virtue of bringing together all parties in-
terested in the land and all the issues which might otherwise have to,
be resolved piecemeal. In this case it would relieve Union Oil Com-
pany from defending its claim in a section 7 proceeding and then, if
-successful, facing another possible contest initiated by the Govern- 
ment. It adds no burden to Union Oil Company because it cannot
proceed with its mineral patent until the outstanding oil and gas lease

* is disposed of. Accordingly before a patent can be issued to Union
Oil Company, it must bring a contest against Colvert's oil and gas
lease..

There still remains for consideration Colvert's request for publica-
tion pursuant to section 7., Section 7 provides:

Any applicant, offeror, permittee, or lessee under the mineral leasing laws may -
' file in the office of the Secretary of the Interior, or in such office as the Secretary
may designate, a request -for publication of notice of such application, -offer,
permit, or lease * * *a. (30 U. S. 0., 1952 ed., Supp. IV, sec. 527.)

Section 7 is part of the Multiple Mineral Development Act which
was: enacted, insofar as is material here, to provide a mechanism for
determining the rights of mining claimants under unpatented mining 
claims to leasable minerals in the same lands. The statute requires:

* the applicant, lessee, etc., to take certain steps culminating in publica-
tion of a notice of the application, lease, etc., and mailing a copy of
the notice to certain persons who might be claimants under an un--
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patented mining claim for the same lands. Th1ereupon the mining
claimant must file a verified statement within a prescribed time or,
in effect, have the Leasing Act minerals removed from his claim. If
he files a verified statement, then a hearing is held to determine the
validity and effectiveness of the mining claimant's asserted rights in
Leasing Act minerals.- "Leasing Act minerals" are defined as all
minerals which upon the effective date of the Multiple Mineral Devel-
opment Act (August 13, 1954) are provided in the mineral leasing laws
to be disposed of thereunder (30 U. S. C., 1952 ed., Supp. IV, sec. 530).
Both oil shale deposits and oil and gas deposits fall within this defini-
tion.. (30 U. S. C., 1952 ed., sec. 181.)

The situation presented by this appeal seems to be typical of the
problem which section 7 was designed to alleviate. For the reasons
earlier stated, Colvert, as a lessee under the mineral leasing laws, is
qualified to initiate proceedings and Union Oil Company as a claimant
under an unpatented mining claim must respond or suffer the conse-
quences. However, the right of Colvert to proceed under section 7
must be accommodated to the right of Union Oil Company to carry
its patent application to a conclusion. To allow both parties to move.
ahead independently with the application each has initiated could,
result in two separate hearings in which the issues would be essentially
the same. I believe it is unnecessary to put the parties to such a

* burden.
On the other hand, if Co'vert is not allowed, at least, to proceed to

publication of his notice, he will be prevented from clearing his lease.
of the claims of other mining claimants, if such there be, to the Leasing

- Act minerals in the land covered by his lease and be subject to the
possibility that Union Oil Company might withdraw its patent appli-
cation at some future time.

There is a procedure which, I believe, will prevent duplication and
protect each party. Union Oil Company will be directed to file a con-
test against Colvert's oil and gas lease (an obligation which it must
in any event assume) within 30 days from the receipt of this decision
or suffer the rejection of its application for patent. Colvert will-be
allowed to proceed under section 7 and Union Oil Company will be
required to file a verified statement within the time allowed. Since -

Union Oil Company has already filed a patent application, the filing
of a verified statement-will impose no material burden on it. However,
no hearing will be held under section 7 until the patent proceeding'is

- disposed of. If the latter results in' a finding favorable to Union Oil
Company, the oil and gas lease will of necessity be canceled and there
will be no need for further proceedings under section 7. If the result
is unfavorable to Union Oil Company, its mining claim will be held
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null and void and the issue Colvert seeks to raise under section 7 will
have been settled.6

In the meantime Colvert will have been able to obtain the advantages-
of section T as to other possible mineral claimants.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17
F. R. 6794), the decision of the Acting Director is affirmed insofar
as it permits Colvert to proceed to publication under section 7 and the
case is remanded for further proceedings consistent herewith.

ELMER F. BENNETT,

Solicitor.

6 This in essence is the procedure provided for by the Bureau of Land Management
Manual, which in .discussing applications under section 7, provides:

"If the mining claimant files a verified statement as required by section 186.12
the Hearing Examiner shall fix a time and place for a hearing to determine the
mineral locator's right or-interest in the leasable minerals, in accordance with
Subpart C, Part 221. The hearing shall be In the county where the lands lie
unless the mining claimant agrees to have the hearing in a, different place.

"A. If the mineral locator has filed a mineral patent application, the Man-
ager will suspend action on the verified statement until it is determined whether
the applicant is entitled to a patent."; (Vol. VI, part 3, ch. 3.5.14.)

D. 5. GO5ER5M0T PRINTING OFFICE, 1958
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HUMBLE OIL AND REFINING COMPANY

A-27568 Decided Mcy 29, 1 8

Administrative Practice-Burean of Land Management-Rules of Prac-
tice: Generally

It is proper for the Easterni States Office of the Bureau of Land Management,
on its own motion,.to reconsider its decisions prior to an appeal to the
Director, even though there are adverse rights present.

Oil and Gas Leases: Applications
Where a lease is offered to an applicant subject to a restricted drilling provi-.

sion, whether the applicant will be able to operate the lease in accordance
with the restriction is a matter pertaining to performance of lease obliga-
tions and not to. his qualifications as an applicant for the lease.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Humble Oil and Refining Company has appealed to the Secretary
of the Interior from a decision of the Acting Director, Bureau of Land
Management, dated August 23, 1957, which affirmed a decision of the
Chief, Minerals Adjudication Section, Eastern States Office, dated
November 29, 1955, rejecting its noncompetitive oil and gas lease
offer (BLM,039939) for the reason -that the land applied for was in-
eluded in a prior.offier for which a lease had been issued.

The facts of the case, which are undisputed are that N. C. McGowen,
Jr., filed an offer (BLM 037975) for a noncompetitive lease on all of
sec. 32, T. 15 S., R. 10 W., Louisiana Meridian on August 4,1954. In
his offer the applicant stated that section 32 was reserved for light-
house purposes by Executive. order dated' November 22, 1875, and
was being administered by the United States Coast Guard. With his
offer McGowen included a stipulation whereby he agreed to waive all
surface rights to the land applied for and all rights to either direct
or directional drilling thereon, and agreed to limit his development.to
the inclusion of the tract in a unitization or pooling agreement subject
to approval by the United. States Geological Survey.

Inasmuch as the land applied for was being administered by the
United States Coast Guard, the Eastern .States Office. contacted that
agency on December 15, 1954, and requested its views in regard to the
application, in light of the stipulation attached to the lease offer.

On March.4, 1955, the Coast Guard replied to the inquiry, stating
that it had no objection to issuance of the lease subject to the stipu-.
lation The Coast Guard suggested, in addition, that any language in
the lease giving the lessee the right to drill should be deleted.

On April 11, 1955, Humble filed its application to lease the same
land...

On June 28, 1955, the Supervisor, Eastern States Office, requested
an opinion of the.Geological Survey,as-.to whether or not the land
gpplied for by.McGowen and also by Humble was ogically subject to

472459-58-1 - 65 I. D., No. 6
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development under'a unit or cooperative agreement and whether such
an agreement was necessary or advisable in the public interest and.for
the purpose of properly conserving natural resources.

In a memorandum dated July 22,1955, the Director of the Geological
Survey replied that the conditions imposed by the Coast Guard would
nullify the purpose of leasing and that, unless the Coast Guard changed
its position, McGowen's application should be rejected. The Director
further stated:

The case record does not disclose any specific justification for not allowing
directional drilling except that it would be opposed to long established Coast
Guard policy; accordingly, it is recommended that the Coast Guard be requested
to reexamine the matter with a-possible-view to modifying its present stand.

A modification to permit directional drilling with the understanding that no
bore hole shall underlie the land within 500 feet of the surface should afford
adequate protection to any surface user and would enable the land to be offered
for lease if and when development in the area occurs and the land is subjected
to, drainage.,

On--Avgust 11, 1955, the Eastern States Office rejected McGowen's
application on the ground that the conditions imposed by the Coast
Guard and agreed to by the applicant would nullify the purposes of
mineral leasing and that this opinion was expressed by the Geological
Survey in its report dated July 22, i955. A right of appeal to the
Director was allowed for 30 days from receipt of notice of the de-
cision. The record-shows that notice of the decision was served on
McGowen on August 13,1955.'

On September 9, 1955, McGowen filed a letter in the Eastern States
Oflice entitled "Request For Reconsideration of the Decision. of August
i1, 1955. In the letter McGowen referred to the statements in the

report of the Director of the Geological 'Survey which are quoted
above and stated that the case records failed to disclose that the
Bureau had complied with the recommendation "that the Coast Guard
be requested to reexamine the matter with a possible view to modifying
its present stand." McGowen further stated that he believed that if
the Bureau lad followed the recommendation of the Survey'the 'Coast
Guard 'would have vacated its original position and-permitted-direc-
tional drilling. McGowen then requested that the decision of August
11, 1955; be reconsidered and held in abeyance, and that the Coast
Guard be.requested: to report on the recommendation contained in the
Survey's report of July 22,1955.

On September 15, 1955, the Eastern States Office did request the
Coast Guard; for- a report on the Survey's recommendation, and on
September 26, 1955, received an answer to the effect that the Coast
Guard was agreeable to allowing directional drilling subject to the
proviso set forth in'the Survey's report of July 22,1955.

On October 21, 1955, the acting manager of the Eastern States Office
revoked the decision- of; August' 11, 1955, and stated that a lease would
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issue upon execution of a stipulation that development of the leased
' area be limited to directional drilling from surface locations outside
the leased area, with the understanding that no portion of the bore
hole should underlie the leased area within 500 feet of the surface.

The stipulation was executed and a lease was issued to McGowen,
effective as of December 1, 1955.

On November 29, 1955, the Eastern States Office rejected Humble's
application because the land included in the application was em-
braced in an oil and gas lease which was issued on a prior filed.
application. On Humble's appeal to the Director, the rejection was
affirmed, whereupon Humble took this appeal to the Secretary.

Humble has advanced several contentions in support of its ap-
peal. However, they skirt around what appears to be the basic
issue in this case. After McGowen and Humble filed their respec-
tive offers for the tract in question, the Eastern States Office re-
jected McGowen's application subject to his right to appeal within
3;0 days. Within the 30 days McGowen asked for reconsideration
of the decision. The Eastern States Office reconsidered, revoked its
prior decision, and accepted McGowen's offer subject to his execut-
ing a stipulation. After issuance of McGowen's lease, the Eastern
States Office rejected Humble's offer and Humble appealed.'

These facts show that the basic issue in the case is whether, in
the absence of an appeal, the manager of a land office has authority
to reconsider and modify or revoke a prior decision rendered by him.
Humble does. not say flatly that the manager does not have such- an-

Ithority, nor does Humble cite any cases indicating lack of such' au-
thority. On the contrary, the Department has held time and again
that the Director of the Bureau of Land Management, and his prede-
cessor, the Commissioner of the General Land Office, has authority,
before an appeal is tken to the Secretary, to reconsider a previous
decision, on his own motion, and correct any errors that may have
been made in his former decision. . D. Crw ord et al., 61 I. D. 407,
.409 (1954), and cases cited therein. The same authority inheres in
a manager with respect to his own decisions. - As the Department said
in United States v. State of New Mexico, 48 L. D. 560 (1922) "This
power of correction, on one's own motion, of one's own errors, before
consideration of them by a tribunal of review has superseded the
jurisdiction, inheres in every tribunal or adjudicating official, and
it aids in arriving at a correct result of a controversy * * * (p. 562).

Humble argues that a manager cannot reconsider his previous de-
cision where adverse rights are involved. It cites in support l. D.
Crawford et al., snpra. That case, however, was concerned with the
authority of the Director to reconsider a decision after an appeal to
the Secretary had been flled. It held that although the Director
'had been given limited authority to reconsider previous decisions
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even after an appeal was filed, such authority-did not extend to
cases: where there were adverse parties. It did not hold that in the
absence of an appeal the Directorlacked authority to correct a-prior
decision where there were adverse parties in the case. The decision
clearly indicated that jurisdiction islost only where an appeal is
taken and not until an appeal is taken., The presence of adverse
parties has nothing to do with jurisdiction.

Humble argues that there was no error in the first decision of
the Eastern States Office to be corrected. The answer is, briefly, that
there was an error of judgment, in rejecting McGowen's, application
without further seeking the views of the Coast Guard as recom-
mended by the Geological Survey. The error to be corrected need
not be a mistake of law.

It being established that the Eastern States Office had authority
on its own motion, to reconsider its first decision on McGowen's
offer, it is unnecessary to discuss Humble's contentions that McGowen
had no right to ask for reconsideration of that decision but only a
right to appeal and that, not having appealed, McGowen lost whit-
ever rights he had under his offer.

There remains to be: considered only Humble's assertion that the
Acting Director's decision did not properly consider the question of
the- qualifications of McGowen to hold a lease of the land involved'
in. light of the stipulation required to be agreed to by him that
development be limited to slant drilling from surface locations outside
the leased area. Humble's contention is that the ability of McGowen
to comply with this provision of the lease goes to the qualifications
of the applicant for the lease. Humble states that section 32, the
land embraced in the lease, is surrounded by privately owned lands,
all of which are under lease by Humble, thereby implying that
McGowen will be unable to slant drill from the adjoining land.

The appellant presented this same argument to the Director, who
'answered it as follows:,-

A qualified offeror is one who is otherwise qualified to hold leases under the
'Mineral Leasing Act, as amended, and who files a proper application for land
available for leasing. MGowen was in this respect a qualified applicant and
his qualifications under the act were not affected by the stipulation required
by the Coast Guard.. He agreed to this stipulation and a lease issued to him.

"It was therefore proper to reject Humble's application.

The appellant has not, pointed out any error in the Acting Direc-
'tor's holding and the holding is proper under the provisions of the
Mineral Leasing Act and the Department's regulations. The fact
that Humble leases all of the private lands surrounding the land in-
volved may make it difficult for McGowen to comply with the provi-
sions of'the lease, but this fact goes to the performance of the lease
obligations and is not a proper basis for denying MeGowen the stat-
utory preference right granted to him as the first qualified applicant.
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It thus appears 'that the appellant has failed to prove any error

in the Bureau's decision which would warrant the 'cancellation of the

lease to 'McGowen and issuance of 'a lease to it.
Therefore, pursuant to the authority delegated to the:Solicitor by

the Secretary of the Interior (sec. 23, Order No. 2509, as revised;
17 F. .6794), the decision of the Acting Director, Bureau of Land
Management, is affirmed.

EDMUND T. FRiTZ,

Acting Solicitor.

APPEAL OF PETROLEUM OWNERSHIP MAP COMPANY

IBCA-110 Decided May,29,1958

Contracts: Interpretation
Under the terms of a supply contract for the improvement of the public land

records of the United States in the State of Utah for a lump-sum price which,
involved the processing of estimated quantities of. aperture and cross-refer-
ence cards and irregular township plats, but provided that the estimated
quantities were subject to a 25-percent increase or decrease, the contractor
is entitled to additional compensation only to the extent that the estimated
quantities, plus 25 percent, have been exceeded. Such a contract is not ambig-
uous nor lacking in mutuality, nor can it be said to have been prematurely
made because the Government may not have been in a good position to
estimate the quantities at the time the contract was made.

Contracts: Breach
An allegation by a contractor who was awarded a contract for the improve-

ment of the public land records of the United States in the State of Utah
that before its bid is accepted, the Government possessed sufficient informa-
tion to infer that the estimated quantities of work were erroneous might
form the basis of an action for recision of the contract or for damage for
breach of contract, but not for relief by the Board.

BOARD OF CONTRACT APPEALS

This disposes of an appeal of the Petroleum Ownership Map
Company, Box 404, Casper, Wyoming, from the finding of fact and
decision of the contracting officer dated April 11, 1957, denying a
claim consisting of two items aggregating the total amount of $21,-
832.03, under Contract No. 14-11-006-8 with the Bureau of Land
Management.2

The contract was executed on September 28, 1956, on U. S. Standard
Form 33 for supply contracts (revised June 1955) which incorpo-
rated the General Provisions of U. S. Standard Form 32 (Nov. 1949
edition). The contract was part of the Bureau's record improvement
program. The Bureau' had already let a contract to the' York Tabu-
lating Service, Inc., for an index of the documents controlling the

1 HereInafter designated as "POMCo 'or the contractor.
.2 H'erenafter designated as the Bureau.
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ownership and use status of the public lands and resources of the
United States. This control document-index was to be composed 0of
tabulating cards which were to be punched, verified, interpreted, sorted
and arranged by the contractors.3

The contract with POMCO required it to make use of the control
document-index to prepare new land records for the public domain
lands of the United States and their resources within the State of
Utah for the lump-sum price of $181,636.50. These land records were
to include a master title plat for each township; one or more use status
plats for each township; an historical index for each township, which
was to be in the form of a narrative summary of all actions affecting
the public lands; and, finally, copies of the master title plat and the
historical index for each township.

In paragraph I of the section of the specifications headed "Detail
Information and Description," it, was stated: "There are an estimated
sixty-five thousand (65,000) mounted aperture and cross-reference
cards for the State of Utah * * In paragraph 2 of the Specifica-
tions, it was indicated that the number of irregular townships which
could not be platted on standard diagram sheets 'amounted to an esti-
iated 85 percent of the total number of townships, which was in turn

estimated at 2,550.4~ However, paragraph 11 of the General Require-
ments and Conditions of the specifications provided: "All estimated
quantities in this contract are subject to a twenty-five per centun
(25%) increase or decrease."

Notice to proceed with the work under the contract was received
on October 10, 1956, and paragraph 1 of the General Requirements
and Conditions of the specifications fixed the date for completion of
all the work at June 30, 1957. This date was subsequently extended
to March 15,1958; by Change Orders Nos. 2, 3 and 4.

In all five change orders were entered; they provided either for
extra work or extensions of time, or both. The most important of
these change orders was No. 2, which was occasioned by the fact that
it was found that the control document-index comprised 105,000 aper-.
ture and cross-reference cards instead of. the 65,000 estimated, plus,
25 percent, and that the number of irregular townships were 1,148,
instead of the 383 estimated plus 25 percent. Change Order No. 2
provided for additional compensation to POMCO in the amount of
$28,413.33 by reason of the increased work resulting from the Bureau's
underestimate of the aperture and cross-reference cards (Item 1) and
in the amount of $16,670.14 by reason of the increased work resulting
from the Bureau'slunderestimate of the number.of the irregular town-
ships (Item 2). Under date of March 5, 1957, POMCO accepted
Change Order No. 2, except, that it reserved claims in the amount of

3 For further details concerning.this contract see. York Tabuating Service, Inc., 65 I. D.
120 (March 7, 1958). -

'See introductory paragraph to the section of the' specifications headed "Detail Informa-
tion and Description."
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$19,440.17 under Item 1, and $2,391.86 under Item 2, or in a total
amount of $21,832.03. These claims were based on the contractor's
theory that it was entitled to be paid for all work exceeding the
estimates.

The issue in this-appeal is whether the contractor is to be paid for
'the full amount of the increases over the estimated quantities of
'aperture and cross-reference cards and irregular townships rather than
merely for the additional quantities above 25 percent.

Counsel for the contractor originally requested an opportunity to
present evidence at a hearing in support of its case but he has since
withdrawn his request and indicated that he wishes the appeal to be
disposed of on the written record-'
* The contractor contends that on September 18, 1956, which was five

days prior to the openiig of bids, the York Tabulating Service, Inc.,
had billed the Bureau for 64,604 cards; that this was within 396 cards
of the estimated 65,000 cards in the POMCO contract; 'that on the day
of the award; York billed the Bureau for an additional 16,244 cards,
which brought the number of cards under the contract to 80,818 cards,
or' 16 244 more than the original estimate; and that subsequently the
'Bureau was billed by York for several thousand more cards. The
contractor contends, in other words, that before its bid was accepted,
the Government possessed sufficient information to infer that the
estimate was erroneous.

The Government admits that there was substantial' error in its esti-
mated figures, but denies that these errors were knowingly made or that
any information in its possession was withheld or concealed from any
bidder.
- It is well settled that it is incumbent upon a contractor who-advances:
a claim against, the Government that was denied by 'a fiEnding of- fact
or decision by a contracting officer to come forward with the evidence
showing error therein, and that the contractor has the;burden of pre-
senting evidence to show that the action taken by the contracting
officer was erroneous. Such burden is not met by mere allegations of
what the contractor asserts to be the facts because such allegation, if
disputed by the Government, cannot be accepted as proof that the
facts so asserted are true.6

Even assuming, arguendo, that the facts are as' contended by the
contractor, they might justify. an action for recision of the-,contract,
or for damages for breach, of contract. It is well settled, however,
that an administrative agency lacks the authority to grant such re-
lief. The judicial decisions cited by the counsel for the contractor

16 In the course of arriving at this position, counsel on both sides became involved in ex-.
traneous issues but, since their statements in this connection have become immaterial, they.
will not be considered by the Boar&

: 8 Appeal of Duncen Construction Co., 65 . D. 135 (1958).
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involve actions for breach of contract, for which relief is afforded only
by the courts.,

The contractor maintains also that paragraph 11 of the General
Requirements and Conditions of the specifications is ambiguous, and,
therefore, should be disregarded, and that under the "peculiar circum-
stances" surrounding this contract, it should be treated as of no effect.
In these circumstances, the contractor seems to include the "pre-
mature" award of the contract.

Reading the contract as a whole, the intent of paragraph 11 is clear.
Instead of leaving for future interpretation what would constitute a
reasonable variation in the estimated quantities, it fixes specifically
the variations which would authorize changes in the contract price.
An ambiguity could be found in the provision perhaps if the contract
provided for the performance of the various items of work at unit
prices. However, the present contract required performance of all
the work at a lump-sum price. There was no need, therefore, to pro-
vide specifically in paragraph 11 that additional payment would not
be made unless the estimated quantities, plus 25 percent, were exceeded.
As there is no ambiguity in the contractual provision, no recourse may
be made to extraneous circumstances or conversations in the interpreta-
tion thereof.

The Board is also unable to perceive how a contract could be said
to be "prematurely" awarded. The Government may choose any time
to award a contract.

The contractor finally contends that paragraph it should be disre-
garded because it lacks mutuality. This contention is also without
merit. As a technical doctrine in the law of contracts, the require-
ment of mutuality simply imposes an obligation on each contracting
party to do, or permit to be done, something in consideration of the
act or promise of the other. Speaking generally, the contract was
characterized by mutuality, since the contractor stood to gain by
underruns, as well as to lose by overruns, in the estimated quantities.

CONCLUSION

Therefore, pursuant to the authority delegated to the Boqi"f of
Contract Appeals by the Secretary of the Interior (sec. 24, Order No.
2509, as amended; 19 F. R. 9428), the findings of fact and decision of
the contracting officer, dated April 11, 1957, are affirmed.

THEODORE H. HIAAs, Chairma.
We' concur:

WILIAM SEAGLE, Member.

AOTR~lI O. ALLEN, AZternate Member.
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Public Sales: Generally-SmallTract Act: Sales
Where land has been classified as suitable for disposition by direct sale under

the Small Tract Act, the sale has been held, the purchasers declared, cash
certificates issued, and the purchasers have complied with all the require-
ments of the statute and regulation, a protest against the sale on the ground
that the land was improperly' classified will be entertained.

Small Tract Act' Sales
The Secretary of the Interior retains jurisdiction to inquire into the validity

of the disposal of a small tract so long as legal title remains in the United
States.

Small Tract Act: Sales'
The Secretary of the Interior may vacate the disposal of a small tract and

refuse to issue patent only after proper notice and hearing.

Small Tract Act: Sales
A duly authorized. State agency, may protest a sale of lands under the Small

Tract Ac6t.

APPEAL FROM THE BUREAU OF LA'D NANAGEMENT

The State of Wisconsin, through its Conservation Department, has
appealed to the Secretary of the Interior from a decision dated July
24, 1957, of the Director of the Bureau of Land Management which
denied its protest against the completion of a public sale conducted
pursuant to the provisions of the Small Tract Act, as amended (43
U. S. C., 1952 ed., Supp. IV, sec. 682a t seq.).

The land offered for sale consists Of two small islands located 26'
miles north of Sturgeon Bay, Wisconsin, in Green Bay, described as
lots 1 and 2, sec. 30, T. 32 N., R. 28 E., 4th P. M., Wisconsin, and com-
prising 1.31 and .63 acres, respectively, in area. The islands,having
been omitted from the original survey of the township, were surveyed
as public lands and the plat of survey was approved April 21, 1953.

On January 19, 1956, the Superyisor, Eastern States land office,
Bureau of Land Management, issued a notice which stated that the
plat of survey of the two islands would be officially filed in the Eastern
States land office effective as of 10 a. m. on February 23, 1956, and
that the islands were classified as suitable for direct sale at public
auction pursuant to the provisions of the Small Tract Act.

On February 24,1956, the acting manager, Eastern States land office,
issued an announcement which offered the islands and eleven other
tracts for public sale on March 29, 1956, at the Oneida' County Court-
house, Rhinelander, Wisconsin. At the sale, which was duly held,
R. F. Hayes was the high bidder for Lot No. 1 and Richard A. Nebel

472459-58-2 .
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for Lot No. 2. In a decision dated April 2, 1956, they were declared
to be the purchasers of the respective tracts. Thereafter Hayes and
Nebel each submitted a statement saying that he had not exercised his
rights under the Small Tract Act and that he was a citizen of the
United States. On April 25, 1956, a cash certificate was executed for
each tract and on April 30, 1956, the certificates were approved for
patent.'

Meanwhile on April 25, 1956, the acting manager, Eastern States
land office received a telegram dated.April 24, 1956, from the Conserva-
tion Director, Conservation Department, State of Wisconsin, asking
whether the sale of the islands was final and saying that the Depart-
ment was very interested in continued public ownership.' After some
further correspondence, the acting manager, in a letter dated May 3,
1956, in effect, informed the Conservation Director that it was too late
to consider another disposition of the islands. Thereafter in a letter
addressed to the Director, Bureau of Land' Managemenit, and recived
on May 31, 1956, the State of Wisconsin through its C onservation
Department made a formal protest against the issuance of patents for-
the ilandsftoprivate persons. T'protest was treated' as n appeal.
On June , 1956, the Eastern States land office informed the pur-
chasers that, in view of- the protest, "it is necessary to suspend action
on Tracts 12 and 13 [the islands]."

'In his decision-of July 24, 1957, the Director held that since equitable,
title had passed- to the- purchasers there was no further discretion as.
to the reclassification- of the land and that,- as a result, the protest
must be denied.: 

In its appeal to the Secretary, the Conservation Department refers
to the persistency with which it has-protested against the sale and
states that the islands are used extensively for the nesting of gulls,
terns, and other water birds and should be kept as a refuge, a view.
which is supported by a statement from the Bureau of Sport Fisheries
and Wildlife of this, Department. - It also asserts that structural de-
velopments on the islands will be detrimental from a scenic standpoint
to a State park and resort area on the mainland.

If it is assumed that the State's contention that the islands ought
to be retained in public ownership is correct, the issue is whether at..
this stage of the proceedings the Secretary has the authority to set
the sales , aside and, if he has the authority, whether he ought to
exercise it.

;The Director, relying upon a series of departmental decisions re-
lating to public sales of isolated or disconnected tracts or tracts too
rough or mountainous for cultivation under section 2455 of the

iOn February'27, 1956, the State of Wisconsin, through the Commissioners of the
Public Lands, filed: an application for the islands under the provisions of the Swamp Land
Act of 1850 (43 U. S. C., 1952 ed., sec. 982 et seq.). In a decision dated March 5, 1956,
the acting manager rejected the application. The State did not file an appeal from this
decision and the,case was closed.
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Revised Statutes, as amended (43 U. S. C., 1952 ed., sec. 1111; 43 CFR,
Part 250), held that after a cash certificate has been issued, the De-
partment no longer has discretion as to the reclassification of the land
offered for sale. However, the isolated tract sales regulations state
that:

* * However, until the issuance of a cash certificate, the authorized officer
may at any time determine that the lands should not be sold, the applicant or
any bidder has no contractual or other rights as against the United States, and
no action taken will create any contractual or other obligation of the United
States. [43 CPR 250.5.]

The cases cited by the Director involved situations in which a public
sale had been set aside prior to the issuance of a cash certificate.
Whether a public sale under that statute may be set aside after a cash
certificate has issued has not been decided, is not before us now,
and need not be decided. It is enough to point out that the sales con-
cerned in this matter arise under a different statute and under regu-
lations which do not contain a provision similar to the one quoted.
above (43 CFR, Part'257).

The Small Tract Act, as amended (supra), provides that "the
Secretary of the Interior, in his discretion, is authorized to sell ** * a
tract of not exceeding five acres [of certain categories of public
lands] * * * which the Secretary may classify as chiefly valuable
for residence, recreation, business, or community site purposes * *

The question presented here is whether, after a tract of public land
has been classified as chiefly valuable for one or more of the purposes
stated in the statute, the land has been offered for sale and the highest
bid accepted, and then a cash certificate has been issued to, the success-
ful bidder, the Secretary can now cancel the sale on a determination
that the land was improperly classified for disposition under the Small
Tract Act and should be either retained in Federal ownership or
classified for disposal to-the State for its value in a wildlife preserva-
tionprogram.

It is pertinent to note at this point that the gulations specifically
state the policy of the Secretary of the Interior in the administration
of the Small.Tract Act is" * hi to safeguard the public interest in
the lands. To this end small tract sites will be considered in the light
of their effect upon the conservation of naturacd 'resources and .upon the

communities or areas involved."- [43 CFR 257.2; eiphasis supplied.]
In one form or another in situations involving many of the methods

under which public lands are disposed of, the issue of the Secretary's
authority to set aside a proposed disposition of public land when all
steps except the issuance of a patent have been completed has often
been litigated, both before the Department and in the courts. An
early expression of the general authority of the Secretary over dis-
position of public lands up-to the time a patent issues stated;.
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: : * For example, if, when a patent is about to issue, the Secretary should
discover a fatal defect in the proceedings, or that by reason of some newly
ascertained fact the patent, if issued, would have to be annulled, and that it
would be his duty to ask the Attorney-General to institute proceedings for its
annulment, it would hardly be seriously contended that the Secretary,-might
not interfere and prevent the execution of the patent.. He could not be obliged
to sit quietly and allow a proceeding to be consummated which it would be
immediately his duty to ask the Attorney-General to take measures to
annul. * * * Pueblo of San Francisco, 5 L. D. 483, 494 (1887), cited with
approval inKnight v. U. S. Land Association, 142 U. S. 161, 178 (1891).

A few years later the Secretary examined in greater detail the extent
of his jurisdiction over an entry which had passed through all steps
necessary for the issuance of a patent, but for which a patent had
not issued. At stake was a preemption entry made by Custer for
which final proof had been made, acted upon and approved by the
local officers, and a cash entry certificate entered upon it. About 4
months later,. one Smith attacked the entry as fraudulent and void on
the ground that it was made for the use and benefit of one Cavanaugh.
In defense of the entry it was contended that the final receipt and
cash entry certificate were conclusive evidence of the validity of the
entry as far as the Department was concerned. After a lengthy dis-
cussion of the nature 2 of the Secretary's authority and duty in such
circumstances, Secretary Vilas concluded:

These adjudications, so strongly supporting the plain reason of the matter,
leave me in no doubt of the duty of the Department to cancel any entry which
has been made contrary to law, or of lands not subject to such entry, or by a
person not qualified to make such entry, or where compliance with the legal
prerequisites to such entry did not take place, or where by false proofs a seeming
compliance was fraudulently established. Smith v. Custer et al., 8 L. D. 269, 279
(1889)a3

2 "C * * The law provides for the issuance of patents by the President with all the

machinery of a bureau equipped for the preservation of all information concerning
the circumstances, condition and disposition of the public lands; the local offices
are subordinate agencies for the transaction of the business committed to the General
Land Office; the Commissioner is charged with the performance of 'all executive
duties' relating to the subject; and the Secretary with supervision of the entire
public business concerning the lands; and the register and receiver can act only
agreeably to the rules prescribed by the Secretary. Under such circumstances, is,-
it to be rationally supposed that the law intended to leave it to the register and re-
ceiver to disregard all the limitations and conditions prescribed by statute, or the
rules of the Secretary, without any right to review their action on the part of the
Commissioner, who is charged with all executive duties, or the Secretary, who is
charged with supervision over all? Such a theory makes the subordinate the su-
perior, and inverts the order of authority and administration.

"It must be conceded by all, to put a plain case, that if a pre-emption claimant
should impose by his false affidavit upon the local officers the United States are
entitled to some redress. Is that redress only to be had by an action in the courts?
If so, from what does the necessity arise? The title is still In the government,
and no right to it has been acquired. Or, suppose the local officers should be satis-
fied, so as to accept payment and issue a receipt, upon proofs which, upon their
face, disclose plain non-compliance with law or the regulations; is the President, by
whose patent alone can the title pass, bound to Issue that patent? Such instances,
and one readily multiplies them on reflectionj demonstrate the legislation of Congress
In the creation of bureau and Department to be absurd,-or that this theory is in-
admissible." Sith . Custer et aZ., 8 L. D. 269, 275-276 (1889).i

3To the same effect: Travelers' Insurance Co., 9 I. D. 16 (1889).
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The problem was again fully considered in relation to public lands
selected as forest lieu selections under the act of June 4, 1897 (30 Stat.
11,34-6), which prior to patent were established to be mineral in
character. The Secretary stated:

When do rights under the selection become vested? In the disposition of the
public lands of the United States, under the laws relating thereto, it is settled
law: (1) That when a party has complied with all the terms and conditions neces-
sary to the securing of title to a particular tract of land, he acquires a vested in-
terest therein, is regarded as the equitable owner thereof, and thereafter the
government holds the legal title in trust for him; (2) that the right to a patent
once vested, is, for most purposes, equivalent to a patent issued, and when in
fact issued, the patent relates back to the time when the right to it became fixed;
and (3) that the conditions with respect to the state or character of the land, as
they exist at the time when all the necessary requirements have been complied
with by a person seeking title, determine the question Whether the land is sub-
ject to sale or other disposal, and no change in such conditions, subsequently
occurring, can impair or in any manner affect his rights. (P.: q56.)

That the administration of the act in question falls within the jurisdiction of
the land department there can be no doubt (Bishop of Nesqually 'v. Gibbon, 158
U. S., 155, 167). Selections under the act:are therefore subjeet to examination by
the officers of the land department until the issuance of patent. This examination
is had for the purpose of ascertaining and declaring whether or not the selector,
by compliance- with all the necessary requisites, has entitled himself to a patent,
and not for the purpose of determining whether or not these officers will con-
sent to the selection. If the examination, whether had at the instance of third
parties, claiming against the selections, or in ea parte proceedings, discloses that
the selector has fully complied with all the necessary requisites and has honestly
and ;correctly disclosed the title to the land relinquished and the condition and
character of the land selected and that the records of the land department dis-
close no obstacle to the relinquishment or selection, the duty of the land officers is
clear; they must patent the land to the selector and they have no discretion to
do otherwise. The rights of the selector, however, attach and take effect at
the point of time when he has done all that is incumbent upon him to do in the
premises and are not postponed to the time when that fact is ascertained and
declared by the land officers. (Pp. 560-561.)

The Department accordingly holds:
(1) That where a person making selection under the act of June 4, 1897,.has

complied with all the terms and conditions necessary to entitle him to a patent
'to the selected land, he acquires a vested interest therein and is to be regarded as
the equitable owner thereof.

(2) That the right to a patent nder the act, once vested, is, for most purposes,
the equivalent of a patent issued, and when in fact issued, the patent relates
back to the time when the right to it became fixed and takes effect as of that date.

(3) That questions respecting the class and character of the selected lands are
to be determined by the conditions existing at the time when all requirements
necessary to obtaining title have been complied with by the selector, and no change
in such conditions, subsequently occurring, can affect his rights.

These principles are in no sense antagonistic to the established doctrine of the
jurisdiction and control of the land department over the disposition of the public
lands. Undoubtedly such jurisdiction and control exist until patent has been
issued. Knight v. United States Land Association (142 U. S., 11); Michigan
Land and Lumber Co. . Rust (168 I. ., 589); Brown v. Hitchcock (173 U. S.,
473) ; Hawley v. Diller (178 U. S., 476). This jurisdiction extends to determining
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the question, whether or not the equitable title has passed; but it has. never been
held that where such title has once actually vested the land department has
the power to destroy it. As said in Michigan Land and Lumber Co. v. Rust,
supra:

"Generally speaking, while the legal title remains in the United States, the
grant is in process of administration and the land is subject to the jurisdiction of
the land department of the government. It is true a patent is not always neces-
sary for the transfer of the legal title. Sometimes an act of Congress will pass
the fee. Strother v. Lucas,12 Pet., 410, 454; Grignon's Lessee v. Astor, 2 How.,
319; Chouteau . Eckhart, 2 How., 344, 372; Glasgow . Hortiz, 1 Black, 595;
Langdeau v. Hanes;21 Wall., 521; Ryan v. Carter, 93 U. S. 78. Sometimes a cer-
tification of a list of lands to the grantee is declared to be operative to transfer
such title, Rev. Stat. 2449; Frasher v. O'Connor, 115 U. S., 102; but wherever the
granting act specifically provides for the issue of a patent, then the rule is that
the legal title remains in the government until the issue of the patent, Bagnell
'. Broderick, 13 Pet. 436, 450; and while so remaining. the grant is in process of
-administration, and the jurisdiction of the land department is not lost.

" * * In otpr words, the power of the department to inquire into the extent
'and validity of the rights claimed against the government does not cease until
the legal title has passed."

See also Cornelius '. Kessel (128 U. S., 456); Orchard v. Alexander (157 U. S.,
372) ; and Parsons v. Venzke (164 U. S., 89). So, too, with respect to selections
under the act of 1897. The land department has the jurisdiction and power, at
any time before a patent is issued, to institute and carry on, after appropriate
notice, such proceedings as may be necessary to enable it to determine whether the
selected lands were of the requisite class and character, and whether the selec-
tion was in Other respects regular and in conformity with the requirements of the
act. But the determination, when had, must relate to the time when, if at all,
the selector has done all that is required of him in order to perfect his right
to a patent. (Kern Oil Company et al. v. Clarke, 30 L. D. 550, 556, 560, 565
'(1901) ;on review, 31 L. D. 288 (1902).)

Again, where an entryman under the Timber and Stone Act (43
U. C.0., 1952 ed., ses. 311-313; repealed by the act of August 1, 1955,
69 Stat. 434) had made final proof which had been accepted and paid
the appraised value for the entire entry, it was held the entry could
be canceled to the extent that some of the smaller legal subdivisions
were not of the character subject to disposition under the act. Albert
B. P/au, Jr., 39 L. D., 359 (1910). The decision concludes as follows:

And the fact that payment for the entire tract claimed was made and accepted
.and certificate issued by the local: officers does not preclude the Commissioner
or the head of the Department,. prior to: patent, from investigating the legality
of such entry and cancelling such certificate, in whole or in part, so as to con-
form the entry to the law; for such is the province of the Commissioner and
of the Secretary with reference to the public land business. (P. 360.)

The Supreme Court decisions cited repeatedly in the Department's
decisions referred to above have upheld the authority claimed by the
Department. I Cameron v. United States, 252 U. . 450 (1920), the
Court summarized these decisions as follows.:

4 or a fuller statement of the extent and limitations of the Department's authority,
see harles W. Pelhama, 39L ..D. 201'(1910). . -
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By general statutory provisions the execution of the laws regulating the
acquisition of rights in the public lands and the general care of these lands is
confided to the land department, as a special tribunal; and the Secretary of
the Interior, as the head of the department, is charged with seeing that this
authority is rightly exercised to the end that valid claims may be recognized,
invalid ones eliminated, -and the rights of the public preserved. Rev. Stats.,
§§ 441, 453, 2478; United States v. Schur, 102 U. S. 378, 395; Lee v. Johnson,
116 U. S. 48, 52; Knight v. United States Land Association, 142 U. S. 161, 177,
181, Riverside Oil Co. v. Hitchcock, 190 U. S. 316.

A mining location which has not gone to patent is of no higher quality and
no more immune from attack and investigation than are unpatented claims
under the homestead and kindred laws. If valid, it gives to the clafimant-cer-
tain exclusive possessory rights, and so do homestead and desert claims. But
no right arises from an invalid claim of any kind. All must conform to the law
under which they are initiated; otherwise they work an unlawful private appro-
priation in derogation of the rights of the public.

Of course, the land department has no power to strike down any claim arbi-
trarily, but so long as the legal title remains in the Government it does have
po-wer, after proper notice and upon adequate hearing, to determine: whether
the claim is valid and, if it be found invalid, to declare it null and void. This
is well illustrated in Orchard v. Alexander, 157 U. S. 372, 383, where in giving
effect to a decision of the Secretary of the Interior canceling a preemptionrelaim
theretofore -passed to cash- entry, but still unpatented, this court said: "The
party who makes proofs, which are accepted by the local land officers, and pays
his money for the land, has. acquired an interest of- which be cannot be arbi-
trarily dispossessed. His interest is subject to state taxation.- Carrol-it.
Safford, 3 How. 441;: Witherspoon v. Duncan, 4 WalL 210.1- The government
holds the legal title in trust for him, and he may not be dispossessedof his
equitable rights without due process of law. Due process in such case implies
notice and a hearing. But this does not require that the hearing must be in the
courts, or forbid an inquiry and determination in the Land Department'. And
to the same effect is Michigan Land Lumber Co. r. Rust, 168 U. S. 589, 593, where
in giving effect to a decision pf the Secretary canceling a swampland selection by
the State of Michigan therdtofore approved, but as yet unpatented, it was said: "It
is, of course, not pretended that when an equitable title has passed the land
department has power to arbitrarily destroy that equitable title. It has juris-

'diction, however, after proper notice to -the party claiming such equitable
title, and upon a hearing, to determine the question whether or not such title has
passed.- Cornelius v. Kessel, 128 U. S. 456; Orchard v. Alexander, 157 U. S. 372,
-383; Parsons v. Venz-ke, 164 U. . 89. In other-words, the power of the depart-
ment to inquire int6 the extent and validity of the rights claimed against the
Government does not cease until the legal title has passed." 

In a series of cases decided a year later the Court held the validity of
railroad indemnity land selections and State school-land lieu selections
were to be determined as of the: conditions. existing at the time when
the selections were made and completed, and were not subject to being
defeated by events occurring, thereafter merely because the Secretary
had not yet given his approval to the selections. Payne v. Central
Pacific Ry., 255 U. S. 228 (1921) ; Payne v. Newi Lexico, 255 U. S. 367
(1921); Wyoning v. United States, 255 U. S. 49 (1921). - -

These decisions recognized as established law the principle that the
Secretary could examine an entry, completed except for the issuance
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of a patent, for defects or mistakes existing as of the date the entry-
man met his final requirements. Thus, the Court said:.

*; * Of course the State's right under the selection was precisely the same
as if in 19i2 it had made a cash entry of the selected land under an applicable
statute, for the waiver of its right to the tract in the forest reserve was the
equivalent of a cash consideration. And yet it hardly would be suggested that
the Commissioner or the Secretary on coming to consider the cash entry could
do otherwise than approve it, if at the time it-was made the land was open to
such an entry and the amount paid was the lawful price. (WyoTmng v. Unwted
States,255U. S. 489, 497 (1921).)

: Inseveral rulings made after these Supreme Court decisions the
Department pointed out that they did not affect the principle that the
Secretary could determine whether an entry was qualified for patent
as of the day the entryman completed his requirements, even after final
.certificate has been issued. Hgenbry Chamberain, 48 L. D. 411 (1922}:;X
Charles R. Hapt, 48 L. D. 355, 358 (1921); Walker Basin lrmgation
Co mpany, John E. Morson, Receiver, 51 L. D. 406 (1926); John W.
Stanton, 50 L. D. 242 (1924).5-

The headnote in the Stanton case states:
Where by statute payment of the purchase price is all that remains to be done

by one in order to acquire title to a tract of nonmineral public land, payment
thereof entitles the purchaser to an unrestricted patent, if, prior thereto, there
had-been no withdrawal, classification, or, report that the land was prospectively
valuable for mineral, unless the Government assumes the burden of proof and
shows that the land was of known mineral character at that time.

The cases which have been discussed appear to establish these prin-
ciples- Where one has done all that is required of him under a par-
ticular statute and has earned equitable title to a tract of public land,
nonetheless so long as legal title remains in the United States, the Sec-
retary retains jurisdiction to inquire into the validity of disposing of
the land to that person. The Secretary, however, can vacate the dis-
posal and refuse to issue patent only for proper grounds existing prior
:to or up to the time equitable title was earned. Thus, if only nonmin-
eral land can be disposed of under a particular statute and an appli-
cant is permitted to earn equitable title to a tract of land on a
determination or assumhption that the land is nonmineral in character,
the disposal of the land can be vitiated only on a subsequent determinma-
tion that the original finding of nonmineral character was in error
and that facts in existence at the time equitable title passed required a
determination that the land was mineral in. character.

In the/cases where a disposal can validly be set aside, despite the-
passage of equitable title, due process permits such action to be taken
only after proper notice and hearing.

* For later statements see: United tatee v. United States Boraxa Co., 58 I. D. 426, 430
(1943); ToZan-Dowse Controversy, 61 I. D. 20, 24 (1952) United States v. Al Sarend Mines
Inc., 61 I. D. 280, 283 (1954).
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Specifically, to set aside the sale in the case on appeal, it is necessary
to find that the islands were not chiefly valuable for recreational pur-
poses on the day that the purchasers finished their compliance with the
requirements of the Small Tract Act and regulations. These findings
can be made only after proper notice and hearing.6

The question next presented is whether a sufficient. basis appears
for initiating proceedings to set aside the sales concerned in this pro-
ceeding. As mentioned earlier, the State Conservation Department
asserts that the islands should be kept as a refuge for birds. In this
the Bureau of Sport Fisheries and Wildlife, Fish and Wildlife Serv-
ice, of this Department, has concurred. In a memorandum dated
March 14, 1957, to the Director of the Bureau of Land Management,
the Acting Director of the Bureau of Sport Fisheries and Wildlife
stated: 

The U. S. Fish and Wildlife Service has made a major effort in the location
of isolated tracts of vacant public domain that are of importance to the per-
petuation of wildlife for future generations. Most of these small isolated tracts
are not'of national significance, but their importance from a wildlife standpoint
is so great that the State conservation departments have requested these lands
to be dedicated for public purposes. While the Bureau of Land Management
offi6s have been consulted on many occasions in order to ascertainlthe location
of these tracts, it is most difficult to keep currently advised of the availability of
such areas, and we are most sympathetic with the 'view epressed by the State
of Wisconsin that these islands are important to the public as breeding grounds
for aquatic birds and waterfowl.

The records of the Service indicate that both of the islands in question are
very important areas for colonial nesting birds including gulls, terns, and
cormorants, as well as other species. We are of the opinion that the tracts will
serve the highest public purpose if they are' dedicated to wildlife protection.

More recently, in a memorandumnto the Solicitor, dated September
17, 1957, the Director of 'the bureau called attention to the memo-
randum of March14, 1957, and stated:

If it is possible to set aside the private sales and to transfer the islands to the
State, the preservation of these breeding grounds for aquatic birds and waterfowl
would be a material contribution to wildlife conservation.

Accordingly, the Bureau -of Land Management is instructed to in-
form the State Conservation Department that a hearing will be held
on its protest against the sale of the islands to Russell and Hayes.
Although the Conservation Department is not a qualified contestant,
as defined in the regulations (43 CFR, 1954 Rev., 221.51 (Supp.)),
the Department may direct that appropriate action be taken on its ob-
jections to the completion of the sale (d., 221.52). In these circum-
stances, it seems fitting that the State Conservation Department be

: As to the necessity of a hearing, see United States v. Al Sarena Mines, lnc., 61 I. D. 280,
283 (1954); United States 'v. Keith V. O'Leary, 63 I. D. 41 (1956) ; Cameronv. United
States, 252 U. S.: 450,: 460-461, and cases cited; Hawley v. Diller, 118 U3. S. 476, 488-489
(1900).:'

472459-58-3,8 f .
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directed to proceed in this matter. as though. it were initiating a con-
test and to follow all the pertinent provisions of the regulations
relating to contest as set out in 43 CFR 251.53 -et seq. The matter
will thereafter be subject to the rules relating to contests. If the
State Conservation Department, or some other duly authorized State
agency does not file a complaint within 20 days from the receipt of
this decision, its protest will be dismissed and the sales completed.

The decision of the Director of the Bureau of Land Management
accordingly is set aside and- the case is remanded for further pro-
ceedings consistent herewith.

ROGER ERNST,
Assistant Secretary.

APPEAL OF YOUNG AND SMITH CONSTRUCTION COMPANY-

IECA-151 X DecidedJue 18,1958

Contracts: Subcontractors and Suppliers-Rules of Practice: Appeals:
Standing to Appeal

The action of a prime contractor in filing a claim with the contracting officer
on behAlf of a subcontractor does not in itself suffice to ground an appeal
to the Board of Contract Appeals that is subsequently taken by the sub-
contractor alone. A provision in a subcontract making the subcontractor
subject to all the terms of the prime contract is insufficient to create privity
of contract between the Government and the subcontractor, even though the

'prime contract provides also that all subcontracts shall be subject to the
* , approval of the contracting officer. .

* -; 0 0 BOARD OF. CONTRACT. APPEALS

This disposes of an appeal by Young and Smith Construction Com-
.pany, a subcontractor for United Concrete Pipe Corporation, from
the findings of fact and decision of the contracting officer, dated Janu-
ary 2, 1958, denying three claims for additional compensation sub-
mitted by the 'prime contractor on behalf of the subcontractor, under
Contract No. 14-06-P971, dated June 28, 1954. 

-The contract, which was on U. S. Standard Form No. 23 (revised
-March 1953) and embodied the General Provisions of U. S. Standard
Form 23A (March 1953), provided for construction and completion of
the bifurcation structure and the earthwork at the west portal of the
gateway tunel, and the earthwork pipelines, and structures, from
Station 836.82 to Station 935+0 , Davis Aqueduct, under Sched-
ules Nos. 1, 2, and 3 of Specifications No. DC-4171, Weber Basin
Project, Utah, Bureau of Reclamation.

The United Concrete Pipe Corporation as a prime contractor sub-
-contracted to the Young and Smith Construction Company various
items of work under Schedules Nos. 1, 2,and 3, which appear to have
consisted principally of the excavation, backfill, and riprap work.
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The record shows that the United Concrete Pipe Corporation, the
prime contractor, upon the completion of all the work under schedule
1, executed a release on contract dated February 19, 1957, in which no
claims at all were reserved against the Government. However, upon
completion of the work under schedules 2 and 3, the prime contractor,
in executing its release on contract, dated September 5, 1957, reserved a
claim described as "presented by the Contractor for and on behalf of
one of its subcontractors, Young & Smith Construction Company, in
the sum of 700,000-Exhibit 'B' attached to the previous submis-
sions." In transmitting this release to the Government with its letter
of July 22, 1957, the prime contractor stated:

We have no particular knowledge of the claim of $700,000.00, which we are
presenting for and on behalf and at the request of one of our subcontractors,
Young & Smith Construction Co.

In the so-called "Exhibit B," which was in. the form of a letter to
the contracting officer, the subcontractor spoke of four major areas to
be considered as the basis for the relief sought but actually. stated only
3 items of claim, as follows:

1. Request for payment of excavation outside of the specified lines
contained in the plans.

2. Request for payment for hauling backfill excessive distances.
3. Request for adjustment based on factual misrepresentations of

conditions in the plans showing the drill hole findings.

In his findings of fact and decision of January 2, 1958, the con-
tracting officer took the position that he could, not consider any of
the claims, in so far as they related to work under Schedule 1, in view
of the execution by the prime contractor of the release on contract
for the work covered by this schedule without exceptions. Although
:the contracting officer also made comments on the merits of Claim
Items 1 and 2, he expressly invoked the provision of Paragraph 11 of
the specifications, which required the contractor to make timely pro-
test against work which it considered to be beyond the requirements
of the contract, and rejected the claims on this ground. The con-
tracting officer also rejected Claim Item-3 on the ground that in so far
as the claim was based on misrepresentation, it was a claim for un-
-liquidated damages, and that in so far as it might be based on the
"changed conditions" clause of the General Provisions of the contract
it was barred by the. failure of the contractor to comply with the
notice requirement contained therein. Nevertheless, the contracting
officer extensively reviewed the merits of the claim.

The subcontractor's Notice of Appeal dated February 21, 1958, is
-headed "Appeal of Young & Smith Construlction Company-Sub-
contractor," and is signed by Richard T. Cardall, who describes him-
self as "Attorney for- Petitioners." In addition to disputing some of
the contracting officer's comments on the merits of the claims and an
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assertion by him that he could not base a decision on considerations
of "equity and good conscience," the said attorney also states:

This subcontractor claiimant submits that since they had no advance notice
from the Bureau or the prime contractor that schedule number 1 was being re-
leased that such a release by the prime contractor should not constitute a bar
to recovery on the claim for work covered by schedule numbered 1 "if otherwise
allowable." [Italics supplied.]

* By memorandum dated March 28, 1958, the Government submitted
a statement of its position, requesting that the appellant's claims be
dismissed on the various procedural or jurisdictional grounds ad-
vanced in the findings and decision of the contracting officer, and, in
addition, on the ground that the subcontractor lacked standing to file
the appeal. The appellant has failed to reply to the statement of the
Government's position.
* On the basis of the record, the Board must find that the prime con-

tractor executed an unconditional release of all claims involving, work
under Schedule 1, and holds that the claims of the appellant in so far
as they relate to work covered by the said schedule are barred by the
release. It is immaterial, so far as the Board is concerned, that the
prime contractor gave no notice to the appellant that claims under
Schedule 1 were being released, since it is well settled, that there is no
privity of contract between the Government and a subcontractor per-
forming work for the prime contractor under the provisions of the
U. S. standard form of Government construction contract. It is
true that in the present case the subcontract contained a provision
making the subcontractor subject to all the terms of the prime contract
but the Court of Claims has held that such a provision is insufficient
tocreate privity of contract between the Government and the subcon- 
tractor, even though it is accompanied by the further provision in the
prime contract that all subcontracts shall be subject to the approval of
the contracting officer. 2

As the contracting officer has invoked the contractor's failure to file
a timely protest with respect to Claim Items 1 and 2, the Board must
-also hold that these items of claim are barred by reason thereof.

As the contracting officer, judging from the comments in his find-
ings, appears to have rather extensive knowledge of -the circumstances
which might furnish the basis for a claim of "changed conditions"
under clause 4 of the General Provisions of the contract, the Board
does not deem it desirable to determine whether such a claim should
be deemed barred by the prime contractor's failure to comply with the
notice requirement of this provision.

Merritt v. United States, 267 U. S. 838 (1925) United States v. Blair, 321 U. S. 730,
737 (1944)'; Continental Illinois National Bankl et a. v. United States, 112 Ct. C. 5,
566 (949) ; Brister& Koester Lumier Corp. v. United States, 116 Ct. Cl. 824, 848 (1950)
John Matthew Kilgore et al. V. United States, 121 Ct. C1. 340, 873 (1952).

2 Continental Illinois National Bank et al. v. United States, supra, at p. 566. No pro-
vision for approval of subcontracts was included, moreover, in the contract documents in
the present case.
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The Board holds, however, that such a claim, as well as the others
asserted by the subcontractor, may not be considered by the Board
because the subcontractor, in view of the lack of privity of contract
between the Government and it, lacks standing to present an appeal
to the Board.

It is true, of course, that a prime contractor may file, with the
contracting officer, a claim on behalf of its subcontractor, and appeal
from an adverse determination by the contracting officer. The prime
contractor presented the claims in the present case to the contracting
officer on behalf of its subcontractor, although without attempting to,
assign specific amounts to any of the items of claim, but the prime'
contractor has wholly failed to give even an indication that it wishes
to join in the appeal from the adverse decision of the contracting of-
ficer. The question presented is, therefore, whether the action of
the prime contractor in filing the claims on behalf of the subcontractor
sufficed also to ground the appeal.

The Board must answer this question in the negative, since clause
6 of the General Provisions of the contract-the "disputes" clause-
clearly' envisages two separate steps in the handling of a dispute
"which is not disposed of by agreement."

The first step is initiated by the contractor requesting the contract-
ing officer to make written findings of fact. It is probable that the
majority of disputes end at this level with this action of the contract-
ing officer. The contractor may, however, take a second step. It
may take a written appeal from the findings of fact and decision of
the contracting officer within 30. days of the receipt of a copy of the
findings. As the taking and prosecution of an appeal involves usu-
ally an additional and greater expenditure of time and money, it can
hardly be regarded as automatic. As the two steps require separate
actions on the part of the contractor, the first action does not neces-
sarily-presuppose that the other will follow. Thus, since no timely
action was taken by the prime contractor in taking the appeal on
behalf of the subcontractor, the latter'sl appeal to the Board must
fail. 3

There may be circumstances in a case which would indicate, to be
sure, that the prime contractor has in effect ratified the action of the
subcontractor in taking the appeal. Such circumstances are wholly
absent, however, in the present case. On the contrary, the fact that
the prime contractor released the claims under Schedule 1 indicates
rather that the prime contractor has consulted its own interests and
has not been acting entirely in harmony with the subcontractor.
Moreover, neither the contractor nor the subcontractor has done any-
thing to supply evidence of an act of ratification since the filing of
the statement of the. Government's position. Whether a prime con-

8
Forest Bow c Lumber Co., Inc., ASBCA No. 2918 (1956).
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tractor could ratify a subcontractor's action in taking an appeal after
the expiration of the 30-day period allowed by the "disputes" clause
for the taking of an appeal is a question which need not be decided
in the present case.

CoNCLUsIoN

Therefore, pursuant to the authority delegated to the Board of
Contract Appeals by the Secretary of the Interior (sec. 24, Order
No. 2509, as amended; 19 r. R. 9428), the appeal is dismissed.

T:EODORE II. IIAAS, Ckairvian.

We concur:

WILLIAM SEALE, Member.D

HERBERT J. SLAUGHTER, Member.

APPEAL OF UTILITY CONSTRUCTION COMPANY 

IBCA-149 and IBCA-161

Decided Jue 19, 1958

Contracts: Delays of Contractor-Contracts: Notices-Contracts: Contract-
ing Offcer?

- When a contractor who was seeking an extension of time for the performance
of a contract claimed that the cause of delay in completion was attributable
to the conduct of an inspector who had died before the completion of. the
contract- and that he had been, dissuaded from notifying the contracting
-officer of the cause of the delay by the assurance of the inspector that he
would be granted an extension of time, the Board will not disturb the

* decision of the contracting officer that an extension of time should be
denied because of the failure of the contractor to give written notice of
the cause of the delay in the absence of proof that the merits of the claim
could still be ascertained and that the inspector gave the assurance claimed.

BOARD OF CONTRACT APPEALS

Utility Construction Company of Ontario, Oregon, has appealed
from findings, of fact and decisions dated December 23, 1957, and
March 13, 1958, of the contracting officer which denied in part its
requests for extension of time for the completion of Contract Noi
14-1-1804, dated May 2, 1956, with the Bureau of Reclamation.

.The contract, which was made on U. S. Standard Form 23 (revised
March 1953), and incorporated: theI General Provisions of U. S.
Standard Forn 23A (March 1953), provided for the rehabilitation
of the Ontario-Nyssa Pumping Plant of the Owyhee Project of* the
Bureau of Reclamation at the; estimated contract price of $157;845.50.

Notice to proceed with the work under the contract was received
by the appellant on May 14, 1956 As under paragraph 16 of the
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specifications the, workwas to be completed within 335 calendar days
from the date of 'the receipt of such notice, April 14, 195, was estab-
lished as the completion date. The work was delayed by a nation-wide
steel strike, which prevented delivery of reinforcing steel, and by
findings of fact dated April 26, 1957, the time for completion of the.
contract work was extended 0 calendar days to and including: June-
3, 1957. The work was further delayed by reason of discrepancies
in the fabrication of Government-furnished motor-control equipment,
and by findings of fact dated December 23, 1957, the time for comple-
tion of the contract work was further extended by 58 calendar days
to and including July 31, 1957. All work under the contract was
not substantially; completed until October 23, 1957. There was thus
a delay of 84 calendar day's in the completion of the, work under the
contract.

Under date of January 10, 1958, the appellant filed a notice oft
appeal from the contracting officer's findings of fact of December 23,
1-9517. This appeal appeared to have no relation, however, to the
cause of delay covered by the findings. It alleged rather that the
delay in the completion of the work had-been caused by the over-S
zealous conduct of the Government inspector in the discharge of his:-
inspection duties that led him to insist on personally overseeing all the
work, although it proceeded at a more rapid rate than his capacity to
oversee it, and to require even that work which had been properly';
performed be redone under his supervision. 

The contracting officer decided to treat this alleged cause of delay
as the basis of a new claim for an extension of time, and under date of'
March 13,,1958, issued another finding of fact and decision in which-
he denied the same on the ground that the appellant had not given-
notice of the alleged cause of delay as required by clause 5 of the
General Provisions of the contract.1 The contracting officer pointed
out that the inspector to whom the alleged cause of delay was attributed
by the appellant had died during November 1957 before the work
under the contract had been completed.

Under date of March 14, 1958, which'was one day after the issuance
of the contracting 6fficerIs findings of fact and decision, Department
Counsel filed a statement of the Government's position with respect'
to the appeal of January 10, 1958, in which he moved that this appeal
be dismissed in view of the action taken by the contracting officer
in issuing the findings of fact and decision the previous day.

Under date of March 21, 19.58, the appellant filed a notice of appeal

'This clause provided that the contractor should not be charged with liquidated or actual 
damages "because of any delays in the completion of the work due to unforeseeable causes,
beyond the control and without the fault or negligence of the contractor," provided that
the contractor gave notice of the cause of the delay within ten days from the beginning:
of any such delay. It was also provided that the contracting officer could extend the time-
for giving notice, however, at any time prior to the date of the final settlement of the-
contract.. -

i
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from the findings.of fact and decision of March 13, 1958, in which he
reiterated the allegations contained in his previous notice of appeal
and explained his failure to give notice of the alleged cause of delay,
as.follows:

That-the contractor informed the Inspector that it. would be necessary for him
to notify the Contracting Officer that the conduct of the Inspector was causing
a delay and that the Contractor could proceed with far more rapidity, but that
the Inspector informed the Contractor that it would not be necessary to give
such notification in writing and represented to the Contractor that he would be
granted extensions of time corresponding with the delays caused by the-inability
of theInspector to examine the work properly.

Under date of May 9, 1958, Department Counsel filed a statement
of the Government's position with respect to; the second appeal which is
that the appellant is attempting to blame the delay in completing the
contract on a Government inspector who has died, and that the appeal
should, therefore, be dismissed, without a consideration of the merits,
because of the failure of the appellant to give the notice required by
Clause 5 of the General Provisions of the. contract. The Govern-.
ment argues that the truth of the appellant's charges cannot now
readily, be ascertained because-of the death of the Government
inspector.

Conceivably, despite the demise of the inspector, proof of the
appellant's allegations might be available, either in the form of sworn
;testimony of the officers or. employees of the appellant or in the form
of circumstantial evidence derived from the nature or progress of the
work itself. If the Board were satisfied that the merits of. the, appel-
lant's claim could still be determined, and that, moreover, the in-
spector's assurances or representations were responsible for the
appellant's failure to notify the contracting officer in writing of the
cause of the delay, there would not be an insuperable obstacle to a
consideration of the merits of the appellant's claim, since in a proper
case the failure to give notice couldhave been waived.

However, the appellant has not filed a reply to the statement of the
Government's position, although the time for doing% so has expired,
nor has it requested a hearing at which it might substantiate its con-
tentions by proper proof. Moreover, it is inherently improbable that
the personnel of the appellant should have relied on the inspector to
report his own shortcomings, if not misconduct, to the contracting
officer.

: 0 CoNcLnisIoN: : 

Therefore, pursuant to the authority delegated to the Board of
Contract Appeals by the Secretary of: the Interior (sec. 24, Order
No. 2509, as amended; 19 F. R. 9428), the first appeal is dismissed,
and the findings of fact and decision of the contracting officer in the
second appeal areaffirmed.

WILLEX SEAGLL, Member,0
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I concur:

lhRBERT J. SLAUGHTER, enmbe:r.

THEoDoE H. HAAS, Chairman of the Board, did not participate in
the disposition of this appeal.

D. MILLER

A-27591-A Decided June 28, 1958

Oil and-Gas Leases: Termination-Oil and Gas Leases: Relinquishments-
Oil and Gas Leases: Rentals

The act of July 29, 1954, which provides for the automatic termination of

1-eases upon failure of the lessee to pay the annual rental when it is due, does
not permit a lessee, by submitting a partial payment of the annual rental
for designated acreage in his lease, in effect to relinquish a portion of his
lease and to have the portion of the lease represented by the partial payment
continue in effect.

APPEAL FROM THE BUREAU O LAND MANAGEMENT

D. Miller has appealed' to the Secretary of the Interior from a
decision of the Acting Director, Bureau of Land Management, dated
August 21, 1957, which affirmed the decision of the manager of the
Denver, Colorado, land officedated January 21, 1957, holding that his
noncompetitive oil and gas lease Colorado 05625 had terminated as of
January 2, 1957, by operation of law under the act of July 29, 1954
(30 U. S. C., 1952 ed., Supp. V, sec. 188).

Oil and gas lease Colorado 05625 was issued to Noel Teuscher on
January 1, 1953. The lease embraced a total of approximately'860.77
acres. On July 1, 1956, an assignment of the lease in its entirety to
th6 appellant became effective. Consent to have the lease governed by
the automatic ternination provisions of the act of July 29, 1954, was
filed by the appellant.

On December 31, 1956, the appellant submitted a check in the sum
of $70 as the rental payment of the fifth year's advance rental which
became due on January 2, 1957. On the face of the check was a
notation that it was in payment for "Land in 6 N., R. 81 West only
Sec. 22: E'/ 2 NW'/4; W1/2 SE1/4 ; E/2SW/4; SE/4SE'4." A receipt
was issued to the appellant, which showed that the amount payable was
$215.25, the amount paid was $70 and the balance was $145.25.

By a decision dated January 21, 1957, the manager held that the
lease was deemed terminated as of January 2, 1957 "since proper rental
was not paid on the lease * *

.I his appeal to the Director the appellant stated only that "It is
,*.felt that the decision is erroneous and that there -is no reason why

rental payment cannot -be made for part of the land in the lease and
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for the leaseto continue for these lands." The appellant also indi-
cated that he was willing to pay the $145.25 balance of the rental and
for the lease to remain in effect for all of the lands.

In his decision the Acting Director correctly pointed out that there
is no provision of law or the Department's regulations which author-
izes partial payments of annual rentals. He also pointed out that the
notation on the check cannot be accepted as a partial relinquishment
inasmuch as it fails to comply with section 5 of the terms of the lease
or the Department's regulation, 43 CFR- 192.160, governing relin-
quishments.

The act of July 29, 1954, which amended section 31 of the Mineral
Leasing Act (30 U. S. C., 1952 ed., Supp. V, Vsec. 188),: provides in
pertinent part as follows:

*- * Notwithstanding the provisions of this section, however, upon failure
of a lessee to pay rental on or before the anniversary date of the lease, for any
lease on which there is. no well capable of producing oil or gas in paying quan-
tities, the lease shall automatically terminate by operation of law: Provided,
however, That when the time for payment falls upon any day in which the proper
office for payment is not open, payment may be received the next official work-
ing day and shall be considered as timely made.

There is nothing in the language: of this provision which states or
suggests that it may be used as. a means: of effecting a partial relin-
'quishment of a lease. There is also nothing to indicate that if less
than the full amount of the rental due is paid, the lease will terminate
:only as to:thea:acreage for which rental has not been paid.: . n other
-words, if anything less than the full amoLnt of rental due is paid, the
lease will terminate in its entirety and not merely in part..

As the appellant did not pay the full annual rental due on or before
the anniversary date of the lease, his lease was automatically ter-
minated in its entirety by operation of law.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17
F. R. 6794), the decision of the Acting Director, Bureau of Land
Management is affirmed.

EDMYuND T. FRITZ,
Acting Solicitor.

UNITED STATES v. REED H. PARKINSON :

.A-27714 Decided Jure23,1958

IRules of Practice: Appeals: Standing to Appeal-Rules of Practice: Hear-
ings

_An order of a hearing examiner- denying a motion to postpone a hearing is not
an appealable order and the movant has no right to appeal from the denial
of his motion.
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APPEALS FROM THE BUREAU OF LAID MANAGEMENT'

-In a notice dated April 15, 1958, a hearing examiner of the Bureau of
Land Management set a hearing in Nevada mining contest cases' Nos.
2738-2743, i.,' involving charges brought by the TUnited- States
against Reed H. Parkinson. The hearing was set for June 9, 1958.-
On May 19, 1958, the attorney for Parkinson filed a motion to postpone
the hearing "to a lateri date." Following .objections filed'by inter-
venors in the case, the examiner on May 22,1958, issued an order deny-
ing the motion. Thereupon, Parkinson on June 2, 1958, filed a notice
of appeal to the Director of the Bureau of Land Management from
the examiner's order. -

On June 4 the examiner wired the Director asking whether an ap-
peal from his: order was proper or whether he had discretion to pro-
ceed with the heariig as scheduled.: On the same day the Acting
Director advised the examiner by return wire that if the latter's order
had been received by the contestee he should proceed with the hearing,
as scheduled. The next day Parkinson's attorney, in a telegram re-
ferring to the Acting Director's wire of the previous day, asked'thei
Director to direct the examiner to vacate the hearing scheduled for
June 9. The Director immediately replied that the examiner was to'
proceed with the hearing asscheduled. Upon receipt of this advice,
Parkinson filed a notice of appeal, dated June 7, to the Secretary of"
the Interior from the Director's action.- The appeal was received-in
the Solicitor's office on June 10.

Meanwhile, according to a report from'the examiner, Parkinson and
his counsel appeared at the hearing on June 9. Counsel orally moved
to' continue the hearing pending the outcome 'of the appeal to the
Secretary. fThe.examiner denied the motion on the basis that his
order of May 22 was not appealable. Parkinson andhis'counsellleft
the'hearing and the Government then put on its case. On the same
date, June 9, Parkinson prepared another notice of appeal to the
Secretary from" the examiner's refusal at the hearing to continue it
despite the pendency of the previous appeal to the Secretary. ' Parkin-
son contends that pending the disposition of the prior appeal the'
examiner had no jurisdiction to proceed with the hearing.

The basic issue presented by the appeals is whether there is any
right to appeal from -an examiner's order denying a motion to post-
pone a hearing. The answer to this is "no.".

In a recent decision by the Director of the Bureau of Land Man-
agement, approved by Assistant Secretary Ernst on August 15, 1957
(United States v. Keith V. O'Leary et at., Contest No. 5168, Sacra-
mento Misc. 68381), the following situation was considered: One
day before the date'set by the'hearing.eixaminer for the rehearing in
a mining contest case, the contestees filed a motion to dismiss and a
demurrer to the proceedings. At the hearing, the examiner-'continued
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it for 15 days and announced he would rule on the motion at the later
date. He cautioned the parties, however, to be-prepared to proceed
with the. hearing on the merits. At the continued hearing the ex-
aminer denied the motion to dismiss, overruled the demurrer, and
ordered the hearing to proceed on the merits. The contestees stated
that they would await a ruling on appeal from-the-ruling of the ex-
aminer and left the hearing.' The Government then put on its case.

Relying on the case of. United States v. Al Sarend Mines, Inc., 61
I. D. 280 (1954), the Department in the O'Leary case dismissed the
appeal from the hearing examiner's ruling as premature. The De-
partmentsaid:

* * * In administrative hearings of the type here involved it is considered
that rulings of the examiner in the proceedings are interlocutory in nature
and the taking of an appeal therefrom prior to the rendering -of a decision
by the hearing examiner, in accordance with the record assembled, is premature.
The Departmental rules of practice (43 CFIR Part 221; Circular 1950, effective
May 1 1956, and Circular 1962, effective October 4, 1956), do not provide for
appeals from rulings of a hearing -examiner in the conduct of a hearing, pre-.
liminary to the rendering of his decision in the matter. They provide for
written decisions in hearings cases by the examiner (221.76) and that parties
adversely affected by such decisions may appeal to the Director as provided in
Subpart A of Part 221, CFR (221.77). The regulations specify that the initial
decision as a result of a hearing shall be made by the hearing examiner and
shall be served upon all parties to the case (221.76b), unless the Director has
required the examiner to make only a recommended decision in the matter
(221.76c). A recommended decision was not required in the subject case.

The appeal is therefore dismissed as premature, and the record will be returned
to the hearing examiner for his decision in the matter of, the contest proceeding.

* This statement'is dispositive of this ase. A ruling on a motion to
postpone a hearing is clearly interlocutory in nature, much more so
than the motion to dismiss and demurrers considered in the O'Leary
and Al Sarena cases. Parkinson's appeals are premature and must
be dismissed.

Therefore, pursuant to the authority delegated to* the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17
F. R. 6794), the appeals are dismissed.

EDMUND T. FRITZ,
Acting Solicitor.

HENRY S. MORGAN ET AL.

A-27556 Deced June 30, 1!f58

Patents of Public Lands: Amendments -

Section 2372 of the Revised Statutes,, as amended, authorizing the amendment
of entries and patents in order to correct errors in the description of lands

Centered and the regulations -issued pursuant thereto do not permit amend-
ment of a patent in behalf of persons who are not transferees deriving title
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from the one who entered or located the land covered by the patent the
amendment of which is being sought or transferees of such- entryman as
to the land which it is sought to have the patent amended to cover.

Patents of Public ands: Amendments-Applications and Entries: Amend-
ments

By departmental regulation entries which are void ab initio are not subject
to adjustment or amendment under section 2372 of the Revised Statutes, as
amended.

Patents of Public Lands: Amendments
Patents to public land cannot be amended pursuant to section 2372 of the

Revised Statutes, as amended, where the showing required by the statute
as to the circumstances of the error is not made.

APPEAL FROM THE BUREAU OF LAND MANAGENENT

Henry S. Morgan has appealed to the Secretary of the Interior`
from a decision of August 27, 1957, as modified on September 4, 1957,
for the Director of the Bureau of Land Management which rejected
in part Mr. Morgan's oil and gas lease offer BLM 040686. The appel-
lant's application, filed on August 19, 1955, covering 160 acres of land
in Alabama, was rejected as to 40 acres described as the SW1/4NWI/4
sec. 19, T. 2 N., R. 21 W., St. Stephens M., Alabama. Mr. Morgan's
offer was partially rejected because it conflicted, with an application,
filed on April 23, 1951, by Lawrence F. and Hudson P.0 Ballard for
the amendment of a patent of June 15, 1857, issued on military 'bounty
land warrant 51489 in the name of Emily H. Turner. The Ballards
and others interested in the amendment application filed a brief' in
this proceeding in support of the partial rejection of Mr. Morgan's
application.

The Ballard application for amendment requests the issuance of a
new or supplemental patent correcting the description of the land
covered by the 1857 patent issued on military bounty land warrant
.51489. The 1857 patent to Emily H. Turner granted title to the
W1/2NW/4 sec. 19, T. 2 S., R. 2 W., St. Stephens Meridian, Alabama.
The applicants request that a new patent be issued on the W1/ 2NW 4
sec. 19, T. 2 N., R.2 W., or on the SW4NWI/4 sec. 19, T. 2 N., R. 2 W.
Inasmuch as the NW1/4NWY 4 sec 19, T. 2 N., R. 2 W., was patented
by the United States to Park D. Ballard on February 10; 1916, the
amendment application can be considered only as requesting a patent
on the SW1/4NW1/ 4 sec. 19, T. 2 N., R. 2 W., which is vacant public
land according to the records of the Bureau and the same land for
which Mr. Morgan filed his lease' offer here under consideration.

The only provision under which the application for amendment
could be allowed is section.'232. of the Revised Statutes, as amended
(43 U. S. C., 1952 ed., sec. 697), which authorizes-the amendment,

1 Others who joined in the answer and reply to Mr. Morgan's appeal are: W. D. Reams,
Eugene S. Wells, Mrs. Dorothy Blewett Walker, Mrs. Mildred B. Ranlein, and Gulf Oil
Corporation. . -
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under certain conditions, of entries and patents in order to correct
errors in the description of lands entered and intended to be entered
(see 43 CFR, Part 104). The statute applies only to cases of mistake
in description at the time of an entry whereby the entryman's intent
was defeated (cf. Elbert L. Sibert, 40 L. D. 434 (1912); Fred G.
Wagner, 21 L. D. 556 (1895)).2

On October 1, 1853, Emily H. Turner, assignee of Josiah Watts'
military bounty land warrant 51489, issued under the act of Septem-
ber 28, 1850 (9 Stat. 520), located 79.025 acres of land described in the
register's and receiver's receipt No. 391 for the land warrant and in.
the patent issued on the warrant as the W/2NWL4 sec. 19, T. 2 S., R.
2 W., S. S. M. However, excess receipt No. 10,456 issued in connection
with the location of military bounty land warrant 51489 acknowledges
payment by Emily H. Turner for 39.025 acres in the W/2NW/ 4 see.
19, T. 2 N., R. 2 W. "* * * being excess in said tract over the area
located in virtue of Military Land Warrant No. 51,489 3 * * On
the basis of the reference in the excess receipt to land in T. 2 N. (rather
than in T. 2 S. as the land is described in the register's and receiver's
receipt and in the patent), and because an abstract of title of the
SWIA/NW1/4 sec. 19, T. 2 N., R. 2 W., shows a conveyance of a half
interest in the W'/2NW'/4 sec.' 19, T. 2 N., .R. 2 W., from Emily Turner,
the amendment applicants assert that Emily H. Turner intended to
locate the military warrant on land in T. 2 N. and not on the land in T.
2 S. for which a patent was issued to her pursuant to her location of
bounty. land warrant 51489.

After a careful review of all of the material submitted in support
of the amendment application and of the pertinent departmental rec-
ords it is clear that the amendment application must be rejected for
several reasons.

I In the first place, so far as the records on this appeal indicate, the
amendment applicants are not claimants of any part of the land in T.
2 S. which was patented to Emily H. Turner. on June 15, 1857, and
it is the patent on this land which they wish to have amended. Neither
are the applicants transferees through Emily H. Turner of the SW1/4
NWl/4 sec. 19, T. 2 N. The applicable statutory and regulatory pro-
visions authorize amendment on behalf of the entryman, selector, lo-
cator, his legal representatives, or his transferees, when the claim is
transferable. 43 CFR 104.5 provides in pertinent part that:

243 CFR 104.3 "Nature and source of error; good faith. The application must contain
a full statement of all the facts and circumstances, showing how the mistake occurred and
what precautions were taken prior to the filing of the erroneous entry, selection, or location,
to avoid error in the description. The showing in this regard must be complete, because
no amendment will be allowed unless it is madeto appear that proper precaution was taken
to avoid error at the time of making the original entry, location, or selection; and where
there: has been undue delay in applying for amendment, the application will be. closely
scrutinized, and will not be allowed unless the utmost good faith is shown, and the delay
explained."- :.. I : . I :

The xcess receipt, signed bythe receiver, was issued on the same date, September 27,
1853, as the register's and receiver's receipt No. 391 for the land warrant.
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* * * where amendment is sought by a transferee, it must be shown by a
certificate from the proper recording officer of the county in which the land is
situated, or by satisfactory abstract of title, that the applicant is the owner' of
such land under the entry, location, or selection, as the case may be * *
Where patent has been issued, rconveyance of the land embraced in the patent
must be made by deed executed by the claimant * * * such deed to be accompa-
nied by a satisfactory abstract of title or a certificate from the register of deeds
in and for the county in which the land is situated, showing the title to be clear
and free of encumbrance.

The amendment applicants are not only not transferees or claimants.
of the land in' T. 2 S., which was patented to Emily H. Turner, but
a decree of June 15, 1926, in the Circuit Court of Mobile County, Ala-
bama, quieted title to the W1/2 NW/4 sec. 19, T. 2 S., R. 2 W., against.
the unknown heirs and devisees of Emily H. Turner et al., and vested
title to this land in A. H. Sturtevant.

Although the amendment applicants assert a record color of title
claim tothe SW/4NW/ 4 sec. 19, T. 2 N., R. 2 W. this claim is not
derived through Emily TLrner's conveyance of the land.4 An abstract
of title of the SWANW4 sec. 19, T. 2 N., indicates that on October
,1853, Emily Turner conveyed to Duncan A. W. Patterson an un-

divided half interest in the Wl/2 NW14 sec. 19, T. 2 N., R. 2 W. (and
other land not here involved). There is no further record of convey-
ance or transfer of either Turner's or Patterson's claim to this land,
i. e., the abstract of title shows a break in the chain of title after
Turner's 1853 conveyance.' .By tax deed dated December 23, 1912, the
State of Alabama purportedly sold the W1/2 NV~/4 sec. 19, T. 2 N., R.
2 W., to Park'ID. Ballard through whom the applicants claim title.
It is noted incidentally that Park Ballard knew that the United States.
claimed title at least to the NWL/4NWL/4 sec. 19, T. 2 N. because, after
purchasing :the land from the State,- he made timber or stone entry
(Montgomery 09323) on this tract pursuant to which patent was is-

sued to him by the United States on February 10, 1916.
As the applicants are not transferees of Emily Turner -who lo-

cated the land covered by the patent which they wish to have amended,
it is concluded that they are not proper applicants for the amendment
of the patent on the SW'/4NW/ 4 sec. 19, T. 2 S., R'. 2 W.

4It is doubtful that If the applicants were transferees claiming directly through Turner's
conveyance of the land in T. 2 N. that their application could be allowed. Section 2372
of the Rev. Statutes, as amended, has been construed as extending to situations where the
mistake in description of an entry can be corrected by changing the record description of
the land entered (see paragraph 8 in Circular, 37 L. D. 655 (1909), and in Circular No-
423, 44 L. D. 11 (1915), and also paragraph 3 in the same circulars). The description
which the applicants are trying to change is the description of land in T. 2 S., not the
description of land in T. 2 N.

The provision of the statute authorizing the transfer of the payment from the tract
erroneously entered, to that intended to be entered, and certainly the regulatory requirement
that transferees who are seeking amendment of a patented entry reconvey to the United
States the lands which were mistakenly entered seem to. preclude the allowance of an,
amendment of a patented entry on the application of one who cannot reconvey to the
United States title to land which was mistakenly entered, selected, or located (cf. Harola
K.,Batson, A-26285 (December 29,1951)).
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Moreover, for many years, the Department has interpreted the
statute allowing the amendment of entries as precluding, the, adjust-
ment of entries by way of amendment when an entry is void ab initio
(see Circular, 37 L. D. 655, 658 (1909); Circular No. 423, 44 L. D. 181,
186 (1915)). 43 CFIR 104.13 provides:

Entry imaproperly allowed not to be amended. Where entries selections, or
locations are improperly allowed, as where the lands are not subject to. such
entries, selections, or locations, amendments will not be allowed, because such
claims, being invalid, should be canceled, and upon cancellation thereof a new
entry, selection, or location may be allowed as though the former had never
been made.

The records in this case indicate that the Turner location of military
bounty land warrant 51489 was void as to one-half of the lands pur-
portedly covered by the location. On March 10, 1843, the SWjANW1A
sec. 19, T. 2 S., R. 2 W., S. S. M. was patented to Henry Brannan
(spelled Branan in the purchase certificate) pursuant to his cash
entry 8933, allowed on September 11, 1841. Thus Emily Turner's
location and patent on the SWl/4NW/4 sec. 19, T. 2 S., R. 2 W., more
than, 10 years after the land had been patented were void ab initio.
Accordingly, the amendment of the Turner patent as to. the SW'A
' -S /4 sec. 19, T. 2 S., R. 2 W. is forbidden by departmental regulation
43 CFR 104.13.

Finally, it should be mentioned that thereis no evidence in, this
record which complies with the regulatory and statutory requirements
that applicants for amendment give a full statement of the facts and
circumstances showing how the mistake occurred, what precaution
was taken to avoid error in the description before filing, and showing
that proper precaution was made to avoid error at the time of making
the original entry (see footnote 2). It seems unlikely that such a
showing can be made now after more than 100 years, has elapsed' since
the occurrence of these events, but in the absence of such a show-ing,
the statute here under consideration does not permit the requested
amendment. Harold K. Butson, sup'ra, footnote 4.

For the reasons mentioned herein, the application for the amend-
ment of the Turner patent issued on military bounty land warrant
51489 cannot be allowed and that application does not preclude the
issuance of an oil and gas lease on the SW1/4NW1,4 sec. 19, T. 2 N., R.
2 W. Accordingly, the rejection of the appellant's lease offer was
improper and it should be reinstated if all else is regular.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17
F. R. 6794) the decision rejecting the appellant's oil and gas lease
offer is reversed and the case is remanded 'to the Bureau of Land Man-
agement for action consistent with this, decision. V

EDVUND T. FRITZ,

DeputySo&icitor.
U. S. GOVERNMENT PRINTING OFFICB:1958



,259] . - ESTATE OF: JOIN MUSMISTOO 289-

ESTATE OF JOHXl MUSIVHSTO0 i

DECEASED YAKIMA AILOTTEE 0. 3516-

IA-712 Decided May28, 1958*

Indian Lands:; Descent and Distribution: Generally-Ruies of Practice:
Evidence

Where the evidence upon which an Examiner of Inheritance determined the
heirs of a deceased Indian is conflicting audit appears that essential testi-
mony may be available which has not been obtained, the case will be remanded
for a further hearing.

APPEAL FROM AN EXAMINER OF INHERITANCE
BUREAU OF INDIAN AFFAIRS

Gertrude Burke or See-bote How-wash-mein has appealed to the
Secretary of the Interior from a decision by an Examiner of In-
heritance, dated December 1, 1955, denying, after a rehearing, her
claim as the surviving wife of John Musmustoo, deceased Yakima
allottee No. 3516. It was determined in the original order in this
case, entered by an Examiner of Inheritance on December 17, 1954,
that the decedent had died intestate on June 30, 1954,. and that his
sole heir was his daughter, Yvonne Musmustoo. This daughter was
the issue of the decedent and his wife, Rose:Miller, from whom he-
had been divorced by court proceedings about the year 1938.. Upon
the filing of a' petition for rehearing in behalf of the appellant, ;pre-
senting her claim that she was the decedent's surviving wife according:
to the Indiancustom, a further hearing was ordered and held.

The record in the present case is conflicting. In such circumstances,-
this office normally would be disposed to follow the Examiner's recom-;
mendations or decision since he had the opportunity to observe the
witnesses and to evaluate the probative effect of their testimony.
However, the present record presents situations which we think require
a different course of action at this time. It is believed that possible
avenues for the development of more complete information on the,
sole issue in this case have not been fully explored. For instance,
appellant testified that she paid the decedent's funeral expenses in the
amount of $598.70, for which payment she appears to have a receipt.
The appellant stated further that a partial payment on the funeral
expenses was made from funds borrowed by her from the tribe, and
that the remainder of such bill was paid from her own money and
from the decedent's rent money which had been turned over' to her.
While the exact amount spent by the appellant on the decedent's
funeral was disputed, there is other recognition that she' did make
expenditures in that respect. This circumstance, together with the

65 I. D., No. 
*Not in chronological order.
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.allegation that some of the decedent's funds were turned over to the
appellant, require further explanation to the extent that such trans-
actions may touch upon the relationship of the parties concerned.

The record also seems to be deficient in its lack of testimony from
persons who may have vital information regarding the decedent and
his alleged marital activities. As another instance in this connection
the names of various individuals were mentioned who attended a
ceremony following the decedent's death, at which time the appellant
alleged that she had assumed the black clothing of a widow. How-
ever, some of those persons did not testify, neither is there any explana-
tion why their testimony was not obtained. Moreover, a statement
made by the lessee of the property of the decedent should have been
further explored. Such lessee stated in an affidavit that recognition
has been given to the appellant's status as a widow of the decedent be-
cause she executed a lease covering the decedent's lands on October
25, 1954, and that such lease was approved by the superintendent on the
same day.

While it is true that the burden of obtaining witnesses to prove a
point rests with the appellant or the proponent of a certain contention,X
neither can factors be disregarded which on their face indicate that
essential data mfay be available which has not been obtained and
without explanation as to why such information was not made avail-
able. Therefore, pursuant to the authority delegated to the Solicitor:
by the Secretary of the Interior (sec. 25, Order No. 2509, as revised,
22 F. R. 7243), the appeal of Gertrude Burke is granted. The present
proceedings are remanded to the Examiner for another hearing, after
notice, and the preparation by the Examiner of a further decision in
this matter. EDMUND T FRITZ,

Act'ng Solicitor.

DUNCAN MILLER

A-27624 Decided July 14, 1958

Rules of Practice: Appeals: Statement of Grounds
Where an appellant states merely that there has been an erroneous interpreta-

tion of the law, without pointing out wherein the decision appealed from is
believed to be erroneous, the appellant has failed to state reasons for his:
appeal, as required by the rules of practice, and the appeal will be dismissed..

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

This is an appeal to the Secretary of the Interior by Duncan Miller
from a decision of the Acting Director, Bureau of Land Management,
dated December 3, 1957, which affirmed the action of the manager of
the land office at Los Angeles, California, in rejecting two offers (Los
A :vng,-hc 0137444 and 0137445i) filed by Mr. Miller to lease deposits of
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oil and gas in certain land in California, under the provisions of the
Mineral Leasing Act for Acquired Lands (30 U. S. C., 1952 ed., sec.
351 et se. The Acting Director found that the land is set apart for
naval purposes and is thus excluded from the operation of the Mineral
Leasing Act for Acquired Lands.

The Director notified Mr. Miller of his right of appeal to the-
Secretary; that any appeal must be supported by a statement of'
reasons; and that strict compliance with the rules of practice as set;
forth in 43 CFR, Part 221, would be required. An information sheet,
containing the current rules, wag attached..

On January 14, 1958, Mr. Miller filed a document entitled "Notice
of Appeal and Statement of Reasons for Appeal" which states:

Appeal is hereby made for the above listed cases. A ten dollar fee is enclosed,
attached herewith.

Appellant contends that there has been an erroneous interpretation of the
law and that these lands are properly subject to lease under the acquired
land law.

* The statement does not point out wherein the appellant believes
the Acting Director erred in his interpretation of the law or why he

* believes the deposits are subject to lease under the Mineral Leasing
'Act for Acquired Lands. It contains no specification of error and
is, in reality, nothing more than a request that the decision be re-
viewed to determine whether it contains error.

Such a statement does not meet the requirements of the rules of
practice. Those' rules require that a statement of reasons for an

C appeal must be filed. Under the current rules, the statement 'may
accompany the appeal but, if it does not, it must be filed within 30
days after the notice of appeal is filed. 43 CFR, 1954 Rev., 221.32
and 221.33 (Supp.).' The rules also provide for the summary dis-

* missal of an appeal "If the statement of the reasons for the appeal
is not included in the notice of appeal and is not filed within the
time required." 43 CFR, 1954 Rev., 221.98 (a) (Supp.).

Prior to 1952, there was no requirement that a statement of reasons
for the appeal be filed in connection with an appeal to the Secretary
of the Interior from a decision of the Director, Bureau of Land,
Management. 43 CFR, 1949 ed., 221.73-221.79. However, revision
of the 'rules was made on May 16, 1952 (17 F. R. 4708), whereby an,
aggrieved person desiring to appeal to the Secretary was required
to set forth in his notice of appeal "clearly and concisely the grounds
upon which the appellant contends that the Director's decision is
erroneous" (43 CFR, 1954 Rev., 221.75 (b)), and appeals whicli
did not meet this requirement were subject to summary dismissal
(43 CFR, 1954 Rev., 221.75 (d)). Under that revision of the rules,

'Thece rles were amended effective as of March 22, 1958 (23 F. R. 1930), but without
change so far as the issue involved in this decision is concerned.
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appeals were consistently dismissed for failure to state any grounds
for the appeal.2 In ossf h.Hemphill, A-7065 (November 23, 1954),
the notice of appeal' stated: "As permitted by law, applicant appeals
from said decision as being contrary to applicablelaw and regula-
tions, :and hereby notifies *ou of his appeal therefrom." It-was held
that such a statement obviously does not set forth the grounds upon
which the appellant contends the decision is erroneous and that since
the notice of. appeal did not comply with the requirement of the
regulation, the appeal was defective and wouldbe dismissed.
* Effective May 1, 1956 (21 F. R. 1860), the rules of practice were
revised and the rule with respect to the filing of a statement of reasons
for an appeal was relaxed to the extent that the statement of grounds
*need not be included in the notice of appeal but could be filed 30
days after the notice of appeal. That revision did not, of course,
excuse an appellant from the burden cast upon him of pointing out
wherein the decision appealed from was thought to be erroneous. It
merely extended the time within which the appellant might file his
statement of reasons in support of his appeal. Under that revision
of the rules, appeals to the Secretary have been consistently dis-
missed where the appellant has not filed a statement of reasons .in
support of his appeal within the time required by the revised rules
of practice8

An appellant cannot, by a mere statement that there has been an
erroneous interpretation of the law, avoid the duty to show affirma-
tively in what respect the decision appealed from is in error and thus
escape the penalty provided for those who fail to file any statement
whatsoever in support of their appeals. Nor can an appellant shift
to the Department the burden of determining whether an error has:
been committed. James L. Knight, A-27374 (September 19, 1956).
When an appellant attempts to do so, his appeal will be treated in

5 See Charles H. Kane, A-26754 (April 23, 1953); Frank I. Hyman, A-26621 (July 22,
1953); Vincent P1. JKannally, Bwecstor of the Estate of Cornelius M. JKannally, Deceased
v. San Manuel Copper Corporation, A-26707 (May 29, 1953) ; Arthur L. Wingard et al.,
State-of Nevada, A-26977 (June 3, 1954) Richard B. Weringer, A-26912 (July 28, 1954)
Harry Frank Boyer, A-27012 (June 29, 1954); Consolidated Mines and Smelting Co., Ltd.,
A-27019 (July 28, 1954) ; Frank Noriega, A-26916 (August 3 1954) ; Reliance Coal &
Coke o. A-26902 (August 3, 1954) ; Eureka Livestock Company, A-27013 (August 6,
1954) ; Grace T. Wilson et al., A-26991 (October 27, 1954) ; Southern Idaho Broadcasting
and Television Company, Wilfred L. Reiher, A-27102 (November 2, 1954) ; 0. J. Bon-
nett, A-27036 (February 11, 1955) Williasm . Parson, A-27089 (April 12, 1955) ; Sector
Aitchison, A-27226 (November 21, 1955) ; United States v. Heirs of John W. Stockton,
Deceased, A-27281 (May 4, 1956) Patricia Sayers, A-27310 (May 14, 1956); and Con-
stantine Androus et al., A-27351 (July 16, 1956).

a See Gerhard Evenson, 63 I. D. 331 (1956):; George F. Hughes, A-27395 (October 4,
1956); Bernard Iriart, A-27412 (November 13, 1956) Daniel L. House et al., A-27419
(November 13, 1956) ;2 R. 0. Hauhelt, A-27406 (November 13, 1956) ; James A. Canning,
Richard C.. Hill, Jr., A-27407 (February 7, 1957) ; United States v. John P1. and Bernice
V. Peterson, A-27448 (April 26, 1957) ; Ray 0. Bowersoe, A-27472 (May 27, 1957);
Matley Bros. et at., A-27486 May 28, 1957) ; William H. Pace, A-27483 (June 20, 1957)
Charles L. Wallace et al., A-27506 (December 12,1957) ; Harvey S. Hale, A-27631 (arch
28, 1958) ; and Paul Albrecht, A-27656 (May 13, 1958).
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the same manner as are.those appeals i which: no statements of 
reasoins are filed'-wthih the time permitted..

Therefore, pursuant to the authority delegated to the- Solicitor by
the- Secretary of the Interioor (sec. 23, Order No. 250,' as revised;
17 RF. 1. 6794), Mr. Miller's appeal is dismissed.

EDMUND T. FRTZ,
Deputy Solicitor.

PATRICIA T. ZEBAL ET Al..

A-27616 Decided July 18, 1958

Railroad Grant Lands
After issuance of patent to arailroad for place lands under its land- grant, title

is vested in the railroad; the United States does not own the patented land
* and must reject offers to lease for oil and gas in such land.

MineralLands: Determinationof.Characterof': - i
The nonmineral character of public land is established by the inclusion of the

land in a patent under a railroad land. grant which excludes mineral lands
and cannot-be disturbed after issuance of the patent.

Patents of Public Lands: Reservations'
The inclusion in a patent of railroad grant lands of an exception of all mineral'

lands "should any be found to exist" does not diminish the estate vested
in the grantee upon discovery.of minerals in 'the land since the issuance
of the patent constitutes a conclusive determination by the United States of
the nomnineral character of the land, and the exception is void.

Oil and Gas Leases: Applications
An application for a noncompetitive oil and gas lease of lands patented under'a

railroad land grant must be rejected bause the United States does noti
own such lands or the mineral deposits in the lands.

Oil and Gas Leases: Lands Subject to
Lands improperly included in patents because of their known mineral character

are' not subject to oil and gas leases until the patents are canceled and the'
availability of the land for leasing is noted on the tract book.

APPEAL PROX THE BUREAU O LAND MANAGEMENT 

Patricia T. Zebal, George P. Zebal, Wendell H. Clauson and Renee
C. Clauson have appealed to the Secretary of the Interior from a
decision of the Acting Director of the Bureau of Land Management,
dated December 13, 1957, which affirmed' the decisions of the manager
of the land office at Cheyenne, Wyoming, dated April 12 and April:
15, 1957, rejecting their noncompetitive oil: and gas lease offers, Wyo-'
ming 050891 through 050903, filed. under section -17 of the Mineral.
Leasing Act, as amended (30 U. S. C., 1952 ed., Supp. V., sec. 226):,
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because the lands covered by such' offers had been, patented to the
Union Pacific Railroad on February 11,.1903, without a reservation
of oil andgas to the United States.

In filing their offers, the a'pellants alleged that under a decision
of the Supreme Court of the United States dated April 8,1957 (United
States v. Union Pacific Railroad Co., 353 U. 112), minerals under
the lands included in the lease offers, are owned by the United States
and subject to the Mineral Leasing Act, as amended. On appeal to
the Director, the appellants pointed out that the patents to the Union
Pacific Railroad Company exclude and except all mineral lands, not
including coal and iron lands, but submitted that the Bureau of Land
Management should not attempt to determine.the important legal
question of the meaning of the exception. They indicated their desire
to pursue their administrative remedy only in order to have standing
in a Federal court and requested the Department to take such action
as would allow them to appear as elators in an action to obtain a
judicial determination of the issues involved. The Union Pacific
Railroad Company had previously protested against the granting' of
oil and gas leases pursuant to the appellants' offers on the ground
that the company is the owner infee simple of ithe lands included in.
the offers, including all minerals and mineral rights, because the ex-
ception in the patent was null and void under the decision of the
Secretary of the Interior dated -December 10, 1903 (Northern Pacific
Railway Co., 32 L. D. 342), and the decision of the Supreme Court in
Burke v. Southern Pacific Railroad Company, 234 U. S. 669 (1914).

Subsequently-, in reply.to the appellants' contentions-on their ap-
peals to the Director, the company moved that the appeals be .dis-
missed for want of any reasons urged by the appellants for reversal
of the manager's decisions and because of the appellants' expressed
desire for no review by the Director. The company moved in the
alternative for affirmance of the manager's decisions on the basis of
the decision in Burke v. Southern Pacifc Railroad Company, supra.

The Director dqnied the motion to dismiss but held that the manager
was correct by virtue of the holdings -of the courts i the Burke case
and Thomas .v. Union Pacific Railroad Co., 139 F. Supp. 588 (D. C.
Colo. 1956), aff'd 239 F. 2d 641 (10th Cir. 1956), distinguishing
United States v. Union Pacific Railroad Co., supra.

In their appeal to the Secretary, the appellants urge that the United
States should attack the railroad patents under an exception recog-
nized in the Burke case 'on the basis of fraud because there was no
examination or investigation to determine the mineral or nonmineral 
character of the land at the time of the issuance of the patent. The,
railroad company has., again urged that the appeals be dismissed
because of the appellants' failure to state reasons why the lease offers
should not, have been rejected and because the appellants have rel-:
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quested relief outside the adjudicatory jurisdiction of the Secretary
of the Interior and, in the alternative, that the Director's decision be
affirmed as correct.

The lands in controversy appear to be place lands of the grant. to
the railroad outside the right-of-way for the railroad line, which
right-of-way comprises a strip 200 feet in width.on either side of the
railroad-where it passes over public lands and necessary grounds for
stations and other facilities. The place lands consisted originally
of 5 alternate sections of land per mile on each side of the railroad
within 10 miles on each side of the line, but were enlarged on July 2,
1864, to include 10 sections per mile on each side of the road within

. 20 miles- of the line (13 Stat. 356, 358). The railroad company met
* the conditions of the grant by building the railroad, and the patents

which included the lands in controversy were issued on February 11,
.1903.

Section. 3 of the act granting the place lands to the Union Pacific
Railroad Company expressly provided that-:

* * *. all mineral lands shall be excepted from the operation of this
act.* * . (12Stat.489,492).

The patents of February 11, 1903, contained, apparently as a quali-
fication of the grant of the lands identified by the legal description
-included therein, the following language:

Yet excluding and excepting from the transfer by these presents "All Mineral
Lands", should any such be found to exist in the tracts described in the foregoing,
but this exclusion and exception, according to the terms of the Statute, "shall not
be construed to include coal and iron land."

This language is not peculiar to these patents. The Supreme Court
observed in the Burke case that it "appears in all the patents issued:
from 1866 to 1904 under railroad land grants containing an exclusion
*of mineral lands" (234 U. S. at 694). And, presumably, it was in-
tended to operate by diminishing or voiding the estate in lands vested
in the grantee upon the subsequent discovery of mineral deposits in
the lands identified by the patent. On December 10, 1903, however,
the Secretary of the Interior, responding to a request from a railroad
grantee that such exception be eliminated from patents issued under
its land grant, reviewed the pertinent decisions of the Supreme Court
and concluded that the issuance of a patent constitutes a conclusive
determination of the nonmineral character of the land identified by

-the legal description, contained therein and that an attempt to post-
pone the time of such determination beyond the date of patent or to
divest the grantee of title recognized therein is ineffectual. Northern
:Pacif i Railway Co., spra. The Secretary concluded with a direction
that the General Land Office "in future, * * * excludesaidexcepting
clause from all railroad land grant patents." (32 L. D. 342, 346.)
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And, in the Burke case, the Court quoted with approval a portion of
the following-language of the Secretary of the Interidr in Courtright
V. Wisconsin Central Railroad Co., 19 L.D. 410, 413 (1894): i

* * * the exception in the patent "yet excepting and. excluding ail mineral
lands, should any such be found to exist," cannot confer upon or reserve to the
Department the power and authority to inquire into the character of the lands
embraced in the patent.; If it was the intention of the officers of the: government
to to [sic] leave as an open question the character of the lands, embraced in the
patent, then they acted without authority, for, when patent issued, that was
the end of the jurisdiction of the Department over the lands. The exception
Contained in the patent went beyond "giving expression to the intent of the

*statute;j" as construed by the supreme court, and added a restriction upon the
grant which is not to be found in the granting act.

'The: Court also quoted with approval its earlier declarations in
Deffebak v. Hdwke, 115 U. S.392, 406 (1885); and Davis v. Weibbold,
-139 U. S. 507, 527'8 (1890), 'that land dfficers who are merely agents
of the Government have no authority to insert in a patent any other
terms than those of fconveyance, with recitals showing compliance
with the conditions which the law prescribes.' Very- recently; in a
case presenting the same. question posed by this case, a Federal district
court quoted approvingly from the Burke case at length and added:

The plaintiffs, in: their brief filed herein; in opposition to the defendant's
brief, state that the Burke opinion is as extinct as the Dodo Bird. That this is
not a correct appraisal of the Burke case, and that the Burke case is still a
living, breathing authority for principles set forth in the quoted portion there-
from, is evidenced from the opinion from Judge Pickett in United States of
America v. tinion Pacific Railroad Company, supra [230 F. 2d 690 (10th Cir.,
1956)] decided February 24, 1956, in which the Burke case is either cited or
quoted from with approval, three times. (Thomas v. Union Pacific Railroad
Company, supra, at 595.)

Therefore, it is apparent that the effect of the patents concerned
in this case is the same: as if the exception had not' been included.
The United States is bound by the determination of the nonmineral
character of the land which is described in the patents and has no
reserved authority to determine the mineral or nomnineral character
of the land over 55 years after issuance of the patents.

The appellants, however, claim that there was no investigation of
the land for the purpose of determining its mineral or nonmineral
character at the time the patents were issued. But they have offered
nothing to support their allegation, and the company has denied any
knowledge of what was actually done and indicated its supposition
that the procedures utilized may have been similar to those described
by the Supreme Court in the Burke case. It is not established that
there are any oil or gas deposits in this land; the appellants merely
wish to obtain leases for the purpose of doing exploratory drilling to
determine whether or not there may be deposits of either or both of
these minerals in the land. -
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In his decision of December 10, 1903, the Secretary. of the Interior
indicated that, under a land grant, da railroad. having completed a por-
tion of the road which entitled it. to a patent of: granted lands, wa
required to file in the local land office a list of the lands -included in.
the grantwhich were known to be available for patent aid its selections
of lands to replace'thosenot available. After careful comparison with
the plats and records in that office, the lists and selections: were: for-.
warded to the General. Land Office for a: second careful examination,
during which all: tracts within- a radius of sixT miles .of any mineral
entry, claim or location were eliminated therefrom. -A suppllemental
list*of the eliminated tracts was prepared and the railr6ad company:
was required to publish it for a period of 60 days. From such ,pub-
lished list were eliminated all lands protested, contested or claimed to.
be more valuable for mineral than for agricultural purposes and hear--
ingsvWere ordered to determinethe character of such-lands.'a Lands- not
protested,'contested or claimed as mineral were' inluded in clear-lists
and certified to the Department for approval and, upon approval, were
included in the patent issued; In -the absence of' Evidence to the con-
trary, it -may: be. presumed that the: abbve-described -procedure wash
followed in determining the lands to be included in the patents issued
to the Union Pacific Railroad Company in 1903.

In the. Burke case the title of the railroad to oil bearing lands was
under collateral attack, but the .,Court also dealt at length with the
position of the United States in regard to patented lands which have
been, determined 'to-be.nonmineral at the time of patent. The Court,
in its lengthy discussion, demonstrated a keen. awareness of the pro:,
cedures: used by'the Government in, processing public land patent
rights to'determine whether mineral land exclusions -were applicable.
Emphasis was directed to the procedural requirements of affidavits and
certificates as well as regulations requiring that railroad grant lists
.be carefully and critically examined by the Register and Receiver and

minerallands bexcludedtherefrom * * * Also the Court pointed-
out that hearings were often heard in local land offices to determine
the mineral character of the land listed, and appeals were not infre-
quently heard by the Secretary of the Interior. (Burke v. Southern
Pacific Railroad Co., supra, at 69 5.) --

: The Court's conclusion as to the effect of patenting railroad grant. 
lands, even though they later prove to contain minerals, is succinctly :
stated in the following quotation: 

-The exclusion of mineral lands is not confined to railroad land grants, but
appears in the homestead, desert-land, timber and stone, and other public-land
laws, and the settled course of decision in respect of all of them has been
that the character of the land is a question for the Land Department, the: same
asI are the qualifieatiqns., of the applicant and his performance of the acts,
upon which the right to receive the title depends, and that when a patent issues

475241-58- 2 -
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it is to be taken, upon a collateral attack, as affording conelusive evidence
of the non-mineral character of the land and of the regularity of the acts and
proceedings resulting in its issue, and, upon a direct attack, as affording such
presumptive evidence thereof as to require plain and convincing proof to over-
come it. Smelting Co. v. Kemp, 104 U. S. 636, 641; Steel v. Selting Co., 106
U. S. 447; Maxwell Land Grant Case, 121 U. S. 325, 379-381; Heath v. Wallace,
138 U. S. 573, 585; Noble v. Union River Logging Railroad, 147 U. S. 165, 174;
Burfenning v. Chicago, Ac. Realway Co., 163 U. S. 321, 323. In this respect
no distinction is recognized between patents issued under railroad land grants
and those issued under other laws; nor is there any reason for such a distinction!'

Of course, if the land officers are induced by false proofs to issue-a patent
for mineral lands under a non-mineral-land law, or if they issue such a patent,
fraudulently or through a mere inadvertence, a bill in equity, on the part .of
the Government, will lie to annul the patent and regain the title, or a mineral
claimant who then had acquired such rights in the land as to entitle him to.
protection may maintain a bill to have the patentee declared a trustee for

-him; but such a patent is merely voidable, not void, and cannot be successfully
attacked by strangers who had no interest in the land at the time'the patent
was issued and were not prejudiced by it. Colorado Coal & Iron Co. v. United
States, 123 U. S. 307, 313; Diamond Coal Co. v. United States, 233 U. S. 236,
239; Germania Iron Co. v. United States, 165 U. 8. 379; Duluth & Iron Range
Railroad Go. V. Roy, 173 U. S. 587, 590; Hoofnagle v. Anderson 7 Wheat. 212,
214-5. (Burke v. Southern Paoilic Railroad Co., supra, at 691, 692.)

Inasmuch as the appellants have failed to establish any irregularity
in the issuance of the patents or the perpetration of any fraud onih
United States, there is no warrant at all for attempting to annul or
'void the patents at this time; Sewell Tfhonws et al., A-27016, A-27106,-
A-27113 (December 22,1954).

Appellants point to the recent case of -United States v. Union Pacflo
IR. o., 353 U. S. 112 (1957), as indicating the possible success of a
direct attack on the title of the railroad. This decision involved the
question whether the right-of-way grant to the railroad in section 2
of the same act of Congress carried with it a right to the minerals
underlying the right-of-way. The decision, by a 5 to 3 vote, held
that the United States retained the minerals in- the right-of-way
lands. The majority decision stressed the distinction between the
section 3 land grants and the right-of-way grant in section 2. As a
matter of fact, the majority opinion cited the Bwrke case with ap-
proval, as follows:

The system which Congress set tp to effectuate its policy of reserving mineral
resources in the alternate sections of public land granted by § 3 was by way
of an administrative determination, prior to issuance of a patent, of the mineral
or nonmineral character of the lands. Patents: were not issued to land ad-
ministratively determined to constitute mineral lands. And, the administrative
determination was final. Burke v. Southern Pacific B. o., 234 U. S. 669.
(United States v. Union Pacific R. Co., supra, at 116).

It should also be noted that the dissenting justices, who viewed the
right-of-way grant as carrying mineral rights, also cited the Burke:
case with approval. 353 U. S., at 133.
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In view of the foregoing I am' unable to concur that the recent
Union Pacific case holds outl any reason to believe that the determine
tions of the land office in the granting, of railroad land patents are
any less final under the' present state of. the law than they were at,
the time of the Burke decision in 1914. 'In view of the language of
the Court in that case, I would be most reluctant to recommend any
action to forfeit the title of the Union Pacific Railroad unless there
were "plain and convincing proof" that the patent was fraudulently
issued or issued through a mere inadvertence. See 234 U. S., at 692.

In resolving this appeal, I am aware of the fact that the Union
Pacific Railroad has alienated very substantial acreages of land
granted to it under the pertinent statute. These lands are now held
by farmers and .others! under deeds reserving mineral rights -to the
railroad. The railroad land grant statutes do not merely reserve
mineral deposits in mineral lands, they elude all mineral lands
from the grants. Thus an attack on the railroad title may well,
jeopardize the titles of many other innocent parties as well. Further-
more, the exclusion of mineral lands from railroad grants is not
unlike that affecting other public land statutes under which millions
of ares of land have been vested. Appellants' position would un -
settle titles in vast areas of the United States. No compelling con-
siderations have been demonstrated to support such a holding.

Finally, even if it were necessary to conclude that the United
States owns the lands within the grant to the Union Pacific Railroad
Company by virtue of their mineral character and may institute
legal action to compel annulment of the patents which it issued over
55 years ago, it would still be necessary to reject the appellants' offers
to lease for, in such case, the land would not be available for leasing
until the patents were canceled and the availability of the land noted
on the tract books. Sewell Thoma et a., supra; see. Martin Jude,
49 L. D. 171 (1922) ; E. A. Vaug1ey, 63I. D. 85 (1956). 

Therefore, pursuant to the authority delegated to the Solicitor
by the Secretary of the Interior' (sec. 23, Order No. 2509, as revised;
17 F. R. 6794), the decision of the, Acting Director, Bureau of Land
Management, is affirmed. E FELMER iF. BENNETT,

Solicitor,

GODFREY NORDMARK

A-27602 Decided July :1, 1958

Rules of Practice- Appeals: Standing to Appeal-Oil and Gas Leases:
Assignments or Transfers

Any assignors as well as assignees are parties in interest to a decision which:
'vacates in part prior' decisions approving their assignment of oil and gas

. I �I n:n



300 DECISIONS OF THE DEPARTMENT OF THE INTERIORS [65 LD.

leases, and failure to include an assignor as a party in interest to such a
;decision by the Acting Director of the Bureau does not defeat the right
of the assignor Ito appeal to the Secretary therefrom.

'Rules of Practice: Appeals: tanding to Appeal-Administrative Practice

Where one who was not a party to a decision by the Acting Director of the
Bureau of Land Management, but who shouid have been 'made a party to

* the decision, had notice of the decision and appealed therefrom to the
Secretary, his appeal will be onsidered on its merits and a.motion to dis-
.. iss the appeal because of. the appellant's, lack of standing as a party to
the proceedings will be dismissed.

Oil and 'Gas Leases:.z Acquired Lands Leases-Conveyances: Interest
Conveyed I

Where the United States quitclaims to private persons the mineral rights
. (exceptiiig and reserving only coal) in acquired lands on which oil and
-gas leases are. outstanding and the quitclairn, deed does. not except or

:,rserv to theUite States any right or interest as lessor under the oil
and gas leases, the Department retains no' jurisdiction over the mineral
interests covered by the leases and after execution and delivery of the
--deed the grantees of the United States become the lessors of the oil and gas.
leaseholds. -

APPEAL FROM THE BUREAU OF LAND MIANAGElfENT

-t..iGodfrey Nordmark has appealed to the Secretary of the Interior
from- a' decision- of November 22,. 1957 by the Acting Director of
: lthBeureau of Land Management regarding certain lands included
in acquired lands oil and gas leases BLM-A 024802 and .024938 (N.
rDak.) c(30U. S. 'C.,-.1952 d., se. 251-et "seq.). uThe'lands'were nder
theaiadministrativ.'coiltrol of the -Soil. Conservation Service, D Depart-

ent of Agriculture, when the-leases were issued. The' Acting Di-
redtor's decision' held that the mineral rights in some' of the lands
bovered by.the leases, including the interest of the United' States
.as lessor" -under the oil and. gas' leases,;'were conveyed by' a quitelaim
deed of December 31, 1952,' fromn the. United St'ates by the-'hief, Soil
"Conservation;Service, Department. 'of Agriculture, to H. A. and
Gertrude B. lackof, and that the Mackofls, as grantees of the United
States' becamethe landlords of certain portions of these oil and gas
leases. . The Mackoffs filed a brief in support. of the Acting Director's
decision.

Lease BLM-A 024802 was issued as of March 1, 1952, to BenE. .
Singer covering 1,280 acres of land, including the SW/4NEi/ 4 and the
NWi/4SE/4 sec. 20, T. 142 N., R.,101 W., 5th P. M., North Dakota.
Lease BLM-A 024938 was issued as of February 1, 1952, to Paul Blake
covering 407.44 acres of land, including the N1/2SE/ 4 and lot 3, sec.
12, T. 142 N., R. 102W., 5th P. M., North Dakota. The instant appeal
involves only the tracts of. land just described. In a decision of July
24, 1952j the, manager approved then assignment, effective July 1, 1952,
of both leases to Godfrey Nordmark. In:decisions of:July 14,-1955,'



299- GODFREY NORDMARK 301
July 21, 1958

the manager approved assignments, effective May 1, 1955, from Mr.,
Nordnark to the Midwest Oil Corporation and Fred Goodstein.

On September 12, 1955, H. A. Mackoff and Gertrude B.'Mackoff
filed protests:with the manager of the Billings land office stating that
the protestants had acquired the minerals in the above-described- lands
by quitclaim deed dated December 31, 1952, from the United States
and requested the cancellation of the outstanding leases on these
lands. The protests recited that the United States had exercised its
rights to purchase the lands from the protestants under an option
dated March 25, 1935, which option -reserved all minerals to the
grantor, but through mistake the warranty deed. of December 21, 1936,

- by which the lands were conveyed to the United States; did not reserve
the, minerals to the grantor.' Pursuant to the act of July 8, 1943,; as
amended by the act of March 3,1952 (5 U. S,. C., 1952 ed., Sec. 567),
the UnitedStates reconve ed the. minerals in the land. by quitclaim
deed of December 31, 1952, recorded on January 27, 1953, in book 33
of Deeds, page 575, in the office of the Register of Deeds, Billings
County, North Dakota.'

The record contains a photostatic copy of the quitclaim deed of
December 31, 1952, entered into between H. A. Aackoff and Gertrude
B. Mackoff, husband and wife, of Stark- County, North Dakota,
grantees, and the United States, grantor, acting by and through the
Chief, Soil Conservation Service, United States Department of Agri-

* culture. The deed recites'that the Chief, Soil Conservation Service
has found that title to certain lands icluding the abovve-described
lands in leases 024802 and 024938, was acquired from the grantees
by warranty, deed dated December 21, 1936; that title to certain
mineral rights in the lands was acquired.through mistake, error, or
inadvertence and that no consideration was paid to the grantees for
such rights; and'that therefore the grantor does remise, releasean
quitolaim unto the grantees the iineral rights in the described lafids
situated in Billings County, North Dakota, subject, however, to an
exception and reservation of coal to the United. States.. The title of.
the United States to the surface of the lands was not affected by 'the
deed. ;

In response to the protests, by separate decisions of September 13,
1955, the manager of the land office held lease 024802 null and void as
to the above-described lands in sec. 20, and lease 024938 null and void
as to the above-described lands in sec. 12. Midwest Oil Corporation
and Fred Goodstein, assignees of the leases, the only parties named
in the decisions of Septenbr 13, 1955, appealed to the Director from
the decisions.

1The statute under which the quitclaim deed of December 31, 1952, was executed per
mits the Secretary of Agriculture to execute and deliver a quitclaim deed on behalf of the
United States to persons entitled to land or an interest therein, where the United States
acquired tit enter aiathrough inadVertence or mistake.. ' ' . ..
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On January 17, 1957, Midwest Oil Corporation and Fred Goodstein'
filed with the manager applications for a 5-year extension of leases
024802 and 024938 under section 17 of the Mineral Leasing Act, as
amended (30 U. S. C., 1952 ed., Supp. V, sec. 226). In a decision of
April 23, 1957, the manager extended lease 024938 as to all of the land
included in the lease except the land above described in sec. 12. In
a decision of April 30, 1957, by the acting manager, the extension of
lease 024802 was approved as to all of the land covered therein except

* the land in sec. 20. The decisions approving the partial extension of
the leases stated that an assignment from Fred Goodstein to Trigood
Oil Company would not be processed until a final decision had been
rendered on the appeal involving the lands in secs. 12 and 20.

The Acting Director's decision on the appeal of Midwest Oil Corpo-:
ration and Fred Goodstein from the manager's decisions holding the
leases null and void in part held that by virtue of the quitclaim deed
of December 31, 1952, the United States lost jurisdiction over the min-
erals in the lands and H. A. Mackoff and Gertrude B. Mackoff became
the landlords of the above-identified portions of the oil and gas leases
here involved. The decision vacated the manager's decisions of July
14, 1955, insofar as they approved the assignments of the privately
owned portions of leases 024802 and 024938 from Godfrey Nordmark
to the Midwest Oil Corporation and Fred Goodstein; vacated the
manager's decisions of September 13, 1955, declaring null and void
the privately owned portions of the leases; and affirmed the manager's
and acting manager's decisions of April 23 and April 30, 1957, insofar
as they denied extensions of the privately owned portions of the leases
here under consideration and suspended action on the request for ap-
proval of additional assignments of the leases.

The Acting Director's decision named Midwest Oil Corporation
and Fred Goodstein, the appellants, and H. A. and Gertrude B. Mack-
off, the protestants before the manager, as parties to the decision.
Copies of the decision were: sent to the original lessees and to their
as gnee, Mr. Godfrey Nordmark, the appellant in this proceeding.
Mr. Nordmark served notice of his appeal from the Acting Director's
decision on H. A. and Gertrude B. Mackoff, who filed a motion for
dismissal of Mr. Nordmark's appeal and an answer in this proceeding.

The motion for dismissal of the appeal asserts that Mr. Nordmark
is a stranger to the proceedings and is not entitled to appeal from the
Acting Director's decision. Although the assertion may be technically
correct 2 because the Acting Director did not make Mr. Nordmark a

9 43 CFR, 1954 Rev., 221.31 (Supp.), the regulatory provision governing the right of
appeal to the Secretary, provides that:

"'Any party adversely affected may appeal to the Secretary of the Interior from
a final decision of the'Director, whether such final decision is on an appeal or is,
an original decision, except from such a decision which, prior to promulgation,
has been approved by the Secretary. No appeal, however, may be:taken from a
decisien odf the Director affirming a decision of a subordinate official of the Bureau
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4 party" to the decision of November 22, 1957, from which this appeal
is taken, it is not a proper basis for dismissing this appeal. The Acting
Director's decision, inter alia, vacated the manager's decisions of July
14, 1955, approving the assignments of these leases from Godfrey
Nordmark to Midwest Oil Corporation and Fred Goodstein as to the
lands here under consideration. In effect, this ruling held that Mr.
Nordmark was the record titleholder of -the leases when the title of
the United States to the mineral interest in this land was quitclaimed
to the Mackoffs who then became his landlords.' This ruling plainly
affected a right and interest of Mr. Nordmark as one of the parties.
to the assignments and he should have been made a party to the Acting
Director's decision. The failure to make Mr. Nordmark a patty to
,that decision is not a valid reason for dismissing his appeal. Al-

- though the case might be remanded to the Bureau with directions to
amend the decision of November 22, 19,57,by making Mr. Nordmark
a party thereto after which his appeal to the Secretary would be con-
sidered, such a procedure would be- pointless since Mr. Nordmark
received actual notice of the decision and has taken an appeal from it.
In the circumstances, the motion to dismiss is denied, and Mr. Nord-
mark's appeal will be considered on its merits.:

In support of Mr. Nordmark's appeal it is argued that despite the
quitclaim deed to the Mackoffs, the lands here under consideration
remain subject to the leases; that the Mackoffs have no right to assert
any interest in the mineral deposits underlying the lands until the
outstanding leases, including such extensions as are authorized by law,
have expired by operation of law or have terminated; and, in effect,
that until termination of the leases the Department retains jurisdiction
of these lands for all purposes. -

The appellant's contentions ignore the fact that usually when an,
interest in real property is transferred subject to an outstanding lease,
the grantee or transferee takes the interest of the' transferor in the
leasehold estate unless that interest is reserved or excepted from the
transfer; and although a voluntary transfer of the reversion by the
landlord neither terminates the leasehold estate nor deprives the tenant
of his rights, the transferee becomes the landlord under the lease.8

in any case where the party adversely affected shall have failed to appeal from the
decision of such official.",

As Mr. Nordmark's assignments were not vacated by the manager's decisions of Septem-
* ber 13, 1955, from which the appeal to the Director was taken by Midwest Oil Corpora-

tion and Fred Goodstein, Mr. Nordmark's appeal is not precluded by the provision of
221.31 prohibiting appeals from the Director's decision affirming a decision of a subordinate
official of the Bureau in a case where the adversely affected party failed to appeal from
the decision of such official.

Ordinarily a tenant is not deprived of his leasehold estate by the sale of the premises
and upon a transfer of the reversion, the transferor ceases to be the landlord, the privity
of estate between him and the tenant ceases, and he can no longer assert rights against
the tenant based thereon, e. g., the right to rent accruing after the transfer of the reversion
passes to the transferee. Tiffany, The Lao of Real Property, Vol. I, see. 116 (3d ed.);
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In the instant case, the United States did not reserve or except from
,the operation of the conveyance its interest as lessor under these leases
but quitclaimed to the Mackoffs all of the mineral interest of'the
United States in these lands, excepting only coal, so far as this record
shows.4_ The provision. in section 4 of the Mineral Leasing Act for
Acquired Lands (30 U. S. C., 1952 ed., sec. 353) making any: sale or
conveyance of acquired lands subject to outstanding leases under the
act appears to be a statement of what 'the rule of real property law
would be as to the effect of a sale of leased premises in the absence of
statute; and does not change the outcome in this case.

The, conclusion of the Acting Director's decision that as a result of
the quitclaim deed of December 31, 1952, the Mackoffs became the
landlords of the above-identified portions 'of the oil and gas leases here
under consideration is consistent with Solicitor's opinion M-36269 of
March 24, 1955 (unreported), which onsidered certain effects of a sale
by the Department of Agriculture (under a different statute from
that here involved)' of all acquired mineral interests, of the United
States where such interests were subject to an oil and gas lease issued
under the Mineral Leasing 'Act for Acquired Lands. The opinion,
without quoting the words of the conveyances made under the statute

U. S. C., 1952, ed., sec. 1033), indicates that the Government's interest
in the lease 'of Iilnerals was expressly quitclained and states that the
rule, without exception,. appears to be that where a tract of. land con-
taining, a portion of the.leased deposits is sold without the lessee's
participating in any way, the lease continues, as a, single unit as to
all of the land and the lessee's obligations under the lease, including

Thompson, Commentaries oi the i Modern law of Real Property, Vol. III; see. 1335; 32
Anerican Jurisprudence, sees. 89, 96.

5
In the brief on appeal to the Director (pp. 9-10), the then appellants stated that Mr.

Earl A. Hendrickson, Chief, Regional Land Acquisition and Sales Division, Soil Conserva-
tion Service, Lincoln, Nebraska, instructed Mr. Lloyd S. Good, Range Manager, Dickinson,
North Dakota, to advise the Mackdffs of the oil and gas leases when delivering the quit-
clai deed. The brief then quotes the following letter from Mr. Good to Mr. Mackoff:

"Dickinson, North Dakota
January'21, 1953

"Mr. H. A. Mackoff,
Attorney-at-Law
Dickiison, North Dakota
"Dear Mr. Mackoff:
"Attached you will find a Quit Claim Deed which conveys minerals back to you on
certain tracts of land which the Government acquired from you. :The ded does
not cover all the minerals which you requested, but does cover the minerals which 
the Government believes were acquired through error. This deed should be re-
corded as soon as possible.
"The minerals have been leased by the Bureau of Land Management'on the follow-
lu-ng: SW 4NEA and NWV Y4%S section 20, Twp. 142, Range 101 are incuded.
with other lands in an Oil and Gas Lease BLM-A-024802 issued to Ben U. Singer,
effective March 1, 1952.

"''"Ltot 3 and NY/SEY, Section 12, Twp. 142, Range 102 are included with other
lands in an Oil and Gas Lease HILM-A-024955 issued to: Paul Blake, effective
February 1,:1902.'

":Very truly yours,
'Lloyd R. G6od, 
Range Manager."
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the obligation to drill and produce, remain unchanged. The opinion
also holds that any sale of the -minerals must be subject to all of the
lessee's rights including the right to an extended term; that the lessee's
obligation to pay royalty with respect to privately owned land is not
governed by Federal law, but is governed by State law; and that since
all of the rights of the United States are conveyed under the statute,
including its rights as lessor, the United States has no voice in the dis-
pbsal of the minerals and may not share in the royalties.

Inasmuch as the deed to the Mackoffs here under consideration did-
not except or reserve to the United States the lessor's interest under
these leases but expressly quitclaimed .the mineral interest of the
United States in the lands,: the conclusions of Solicitor's- opinion
M-36269, supra, are applicable in this case, and the appellant's'asser-
tions to the effect that this Department. .retained..urisdiction. as lessor

nder the leases after the mineral interests were quitclaimed cannot
be sustained. Accordingly, the Acting Director's decision that this
Department had no jurisdiction ver the mineral interests here in-
volved after the effective date of the conveyance to4 the Mack6ffs is
correct, as are the related. rulings, vacating actions by the. manager,
which were inconsistent with the conclusion that by reason of the quit-
claim deed, the Mackofs became landlords under these leases on the
lands in controversy.

For the reasons discussed herein and pursuant to the authority
delegated to the Solicitor. by the Secretary of the Interior .(sec. 23,
Order No. 2509, as revised; F. R. 6794), the decision of the Acting
Director, Bureau of Land Management,. is affirmed.

EDMuiND- T. FRITZ,
Deputy Soliitor.:

VALIDITY OF REGULATIONS: RELATING TO OIL; AND GAS LEASES
ON WILDLIFE REFUGES, GAME RAGE AND COORDINATION,
LANDS

Mineral Leasing Act: Generally
The Secretary of the Inteiior is not authorized by law to effectuate the policies

of the Mineral Leasing Acts so single mindedly that he is thereby equally.
required to ignore the objectives of thev wildlife cnservatio lays.

Oil and Gas Leases :. Discretion to Lease 
The granting of oil and gas:-leases on- Federal lands is amatter within the dis-

: cretion of the Secretary of the Interior and regulations. reasonably requiring
lessees to prevent waste and protect property are valid.

Seretary of the Interior ';
Under the permissive language in the Mineral Leasing Act, consent to lease

may be granted subject to appropriate conditions prescrlbed'by the Secretaty.
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Wildlife Refuges and Projects.
* Administrative withdrawals of public lands for' wildlife sanctuaries or refuges

in connection with national and international programs are valid.

Withdrawals and Reservations: Generally
Withdrawals made under the Pickett Act must be within the bounds of a "pub-

: lie purpose," or one of the specified purposes; and the termination of such
* reservations depends either on an administrative or a congressional

revocation-

' JM-3519 ;Juy 1, 1958.*

TO THE SECRETARY OF THRE INTERIOR.

You have requested an informal memorandum opinion concerning
0: 00 l; Aft / your authority to issue the regulations of January 8, 1958,1 which were
designed to protect wildlife sanctuaries in granting oil and gas leases
under the Mineral Lands Leasing Acts. It has been suggested that
you lack statutory or other authority thus to protect the public in-
terests by issuing these regulations assuring the preservation of wild-
life areas for the purposes for which they were set aside or acquired.
It has been suggested further that you lack authority to withdraw,
by administrative action, areas of the public domain for wildlife con-
servation purposes.. In my opinion, neither suggestion is well founded
in the law.

1. TnE RE.,GtLATIONS

Section 1 of the Mineral Leasing Act of February 20, 1920,2 pro-
vides, with certain specifications and exceptions, that lands owned
by the United States containing designated mineral deposits shall
b be subject to disposition. Your discretionary authority as the Secre-
tary of the Interior, in making such disposition stems primarily from
section 17 of the act, as amended.3 It clearly states in permissive
language.4 that all lands subject to disposition under the act which
are known or believed to contain oil and gas deposits "may be leased
by the Secretary of the Interior." Further, you are authorized in
section 32 to prescribe necessary and proper rules and regulations
and to do all things necessary to carry out and accomplish the pur-
poses of the act. We will return to the subject of discretionary
authority later.

It has been suggested that by reason of the exclusions in section 1 
the maxim expressio udius est eclusio alterius applies and limits

* Not in chronological order. ;
12, F. R. 227.X
241 Stat. 437, as amended, 30 U. S. C., 1952 ed., sec. 181.
a 30 U. S. C., 1952 ed., sec. 226.
4 U. S. e rel. Sieges v. Thoman, 156 U. . 53, 360 (1895), and Terre Haute & .R. Co. V.

:ndiana, 194 U. S. 579, 588 (1904).
30 U. S. C., 1952 ed., sec.. 189.

830 U. 5. C., 1952 ed., see. 181.
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your authority.; That maxim is subject to many safeguards and
Certainly cannot be properlyinvoked here. According- to Sutherland, 7
it requires great caution in its application, and in all cases is applicable
only under certain conditions: 

* * As a tool of statutory interpretation the maxim is important only inso-
far as it is a. syllogistic restatement that the courts will first look strictly to the
'literal language of the statute to determine legislative intent. And so, where
the meaning of the statute is plainly expressed in its language, and if it does
not involve an absurdity, contradiction, injustice, invade public policy, or if the
statute is penal in nature or in derogation of the common law, a literal interpre-
tation will prevail. Conversely, where an expanded interpretation will accom-
plish beneficial results, serve the purpose for which the statute was enacted, is a.
necessary incidental to a power or right, or is the established custom, usage or
practice, the maxim will be refuted, and an expanded meaning given. In all

fcases the numerous intrinsic and etrinsie aids of interpretation are of in-
portance in ascertaining whether the mamim will prevail [Italics supplied].

* In this instance, any prescription of rules and regulations necessary
to carry out the purposes of the Mineral Leasing Acts on wildlife
sanctuaries inevitably involves other statutory programs and national
commitme ts See for examples:

1. Game Laws of May 25, 1900, 31 Stat. 187; 16 U. S. C.,
1952 ed.,'sec. 701. See also 18 U. S. C., 1952 ed., sees. 41
et seg.

2. Game Birds Eggs Act of June 3, 1902, 32 Stat. 285; 16
* X : U.S. C., 1952-ed, sec. 702.

3. Migratory Birds Act of March 4, 1913, 37 Stat. 847; 16
U. S. C., 1952 ed., sec. 673.

4. Kansas Game Preserve-Act of June 22, 1916, 39 Stat. 233,
and March 10, 1928, 45 Stat. 300.

5. Migratory Birds Treaty Act of July 3, 1918, 40 Stat. 755;
16 U. S. C., 1952 ed., secs. 703-711.

C. Migratory Birds-Protection Proclamation of July 31,
1918,403Stat. 4812.

7. Ozark National Forest Game Refuge Act of February
28, 1925, 43 Stat. 1091; 16 U. S. C., 1952 ed., sec. 682.

.8. Ozark National Game Refuge Proclamation, April 26,
196, 44 Stat. 2611.

9. The Upper Mississippi Wild Life and Fish Refuge Act of
June 7, 1924, 43 Stat. 650; 16 U.S. C., 1952 ed., secs. -721

* 0 0 ;0 f et seq.
10. Fish Conservation Act of May 1, 1928, 45 Stat. 478.
11. Fish and Gai-noProserve Act (Idaho), December 15, 1928,
- 45 Stat. 1022.

12. Fish Culture Act, January 29, 1929, 45 Stat. 1142.

s 2 Sutherland, Statuteg and Statutory Construction, see. 4917 (orack ed. 1943).
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13. Migratory Bird Conservation Act of February 18, 1929,
45 Stat. 1222; 16 U. S. C., 1952 ed., see. t15-1715r.

14. Migratory Bird Conservation Act of March 16, 1934, 48
Stat. 452; 16 U. S. C., 1952 ed., sec. 718-T18h.

15. Wildlife Conservation Act of May 19, 1948, 62 Stat. 240;
16 U. S. (C., 1952 ed., sec. 667b-667d.-

16. Fish Restoration and Management Projects Act of Au-
gust 9, 1950, 64 Stat. 430; 16 U. S. C., 1952 ed., sees. 77
et se.

17. Migratory Birds Conservation Act of July 30, 1956, 70
Stat. 722; 16 U. S. C., 1952 ed., sees. 718a et seq.

* 18. Fish and Wildlife Act of August 8, 1956, 70 Stat. 1119;
16 U. S. C., 1952 ed., secs. 742a et seg.

In connection with the above statutory programs it is of interest to
note that the Criminal Code:ispilly states that:

Whoever, ecept in compliance ivith rules and regulations promulgated by au-
thority of law, hunts, traps, captures, willfully disturbs or kills any bird, fish, or
vild animal of any kind whatever, or takes or destroys the eggs or nest, of any

such bird or fish, on any lands or waters which are set apart or reserved as
sanctuaries, refuges or breeding grounds for such birds, fish, or animals under
any law of the United States or willfully injures, molests, or destroys any proper-
ty of the United States on any such lands or waters, shall be fined not more than
$500 or imprisoned not more than six months, or both. [Italics supplied.]8

Even if the Mineral Leasing. Acts, taken together were to be con-
sidered in the nature of a positive mandate to grant leases rather
than as. a grant of permissive authority to you as Secretary to take
certain action in your discretion,9 careful consideration to the ap-
plicability of. those wildlife conservation laws nevertheless would be
essential. As a policy matter, you necessarily should adhere to the
general proposition that you were not by law authorized to effectuate
so single mindedly the policies of the MineralLeasing Acts, that there-
by you equally were required to ignore the eougressional objectives
of the above wildlife conservation laws. 0

* *d* Frequently the entire scope of. Cngressional purpose calls for, careful

accommodation of one-statutory scheme. to another, and it is not too much to
demand of an. administrative body that it undertake this accommodation without
excessive emphasis upon its immediate task."

That principle, in my opinion, should control in this instance.
However, returning to the subject of your leasing authority, it is

pertinent also to note that the Supreme Court has clearly indicated
that the public interest is a factor to be considered in mineral leasing
itself.1a20

5818 U. S. C., 1952 ed., see. 41 as enacted into positive law June 25, 1948, 62 Stat. 686.
Based largely on Conservation Act of January 24, 1905, 33 Stat. 614.

United States v. Wilbur, 283 I. S. 414 (1931). -
I In this connection see Southern Steamship Co. v. N. L. B. B., 316 U. S. 31 (1942).

tbid., p. 4 -X
12Chaepman v. Sheridan-Wyoming Cool Co., Ic., 338 U. S. 621 (1950).
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"The Mineral Lands Leasing Acts," it has said, "confer broad

powers on the Secretary as leasing agent -for the Governmen b. We

find nothing that expressly. prevents him from taking into consider-

tion whether, a publicl interest will be served or injured by opening

a particular mine. But we find. no, grant of authority to create a
private contract right that would override his continuing duty to be

governed by the public interest in deciding to lease or withhold

leases 3; -.

* * [W] e find no authority to freeze this public interest into, an

irrevocableprivate property right." 14'

In connection with1 noncoinpetitive oil and gas leases issued earlier.

on lands within wildl iferefuges,Assistant Secretary C. Girard David-
son has held:

* * * With regard' to 'such [Wildlife refuge] lands [within' the Bitter 'Leak

Unit Area]. * the purpose ofthe Fish and Wildlife Service in protecting

the wildlife of the refuget would be effectuated by the protection secured by the

terms of the unit agreement prohibiting drilling on 'those lands ekcept with

the consent, in writing, 'of this' Departuient and by eithe' protisiois reinafter

set'forth, to be included'ih this lease * * * The landsiof the Unit'Area,;ihdud

ing the Wildlife Refuge lands within the Unit Area, have been designated as

comprising a block of land regarded as logically subject to: development under

the unitization provisions of. the Mineral Leasing Act.- The drilling of a test

well or wells will be on land outside the refuge. -No drilling will be authorized

within the refuge area at-this time. Should oil or gas be discovered on unitized

land outside the refuge anfd drilling within the refuge prove to be necessary and

advisable forthe conservation ,of natural -,resources, no drilling will be 'perimitted

within the refuge even then. except with the consent in writing of the head'of

the agency having jutisdiction iovet nthe said refuge and inider'such terniis and

conditions as he: may deemi necessary for the' protection of the refuge. The

above provision in the- unit agreement and the hereinafter-mentionedprovisions

of the lease will adequately protect the: Wildlife Refuge from the devastation

of' its prime function, while,.at the same, time making possible -the adequate

unitization and development of the oil pool [italics suplied] . 0 

Speaking generally of administrative power to condition consent,

Mr.' Chief Justice Hughes said in James, State. Tax Commissoner v.

Dravo Contracting, Co.,;302 U. S. 134, 148 (1937):
Normally, where governmental consent is essential the consent may:be granted

upon terms appropriate to the subject and transgressing no constitutional limit-

tation.' Thus, as a State may not be sued without its consent and "permission

is altogether voluntary," it follows "that it may prescribe the terms and conditions

on which it consents to be:sued." Beers v. Arkansas, 20 Hosw. 527, 529; Smith v.

Reeves, 178 U. S. 436, 441j,442. Treaties of the United States are to be made

with the advice and consent of the Senate, but it is familiar practice for the

Senate to accompany the exercise of this authority with reservations. Hyde,

International Law, Vol. 2,.§ 519. The Constitution provides that no State without

'Pp. 627-628.' ' .,
14p 629.

5z 15. D. 309, 311 (1946).
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the consent of Congress shall enter into a compact with another State. It can
hardly be doubted that in giving consent Congress may impose conditions. See
Arizona v. Calif ornia, 292 U. S. 341 345.

This Department has taken a similar position consistently in assert-
ing the power to condition its administrative consent. As stated
earlier by the Assistant Secretary:

The power of the Secretary of the Interior to establish this legal relationship
[between the United States and the lessees] tlows from the fact that assign-
ments may be made only with his consent, and "where governmental consent
is essential, the consent may be granted upon terms appropriate to the subject
and transgressing no constitutional limitation." James v. Dravo Contracting
Co. 302 U. S. 134, 148. That is to say, the power to grant or withhold consent
includes the power to impose reasonable conditions in giving consent. 36 Op.
Atty. Gen. 29; 56 I. D. 174, 183; cf. Montana Eastern Pipeline Company, 55 I. D.
189, 191. The establishment of the lega 3reItion p resulting from the ap-
proved assignment is such a condition and therefore valid.'6

Since the granting of oil and gas leases on Federal lands therefore
is a matter within your discretion17 any regulation you adopt reason-
ably requiring lessees to conform to certain specifications and instruc-
0; tions designed to prevent waste and protect property certainly will
be sustained by the courts.'8

2. AUTHORITY To Wni=DRAw LANDS

The exercise of administrative discretion, whether based on implied
authority or on specific statutory authority, often can be a source of
argument. However, there are Well-founded principles to guide an

* X 7 |executive or an administrative officer in the exercise of such dis-
cretion. Long ago the Supreme Court noted that we have no officers
in this Government from'the President down to the most subordinate
agent who does not hold office under the law, with prescribed duties

* and limited authority.' 9 Hever, "a practici .-knowledge- of the
action of any one of the great departments of the government," that
Court also has said, "must convince every person that the head of a

' 0 0 department, in the distribution of its duties and responsibilities, is
* often compelled to exercise his discretion. lHe is limited in the exer-
cise of his powers by the law,; but it does not follow that he2 must
show a statutory provision for everything he does. No government
could be administered on such principles. To attempt to regulate,
by law, the minute movements of every' part of the complicated ma-

* f 0 fchinery of government would evince a most unpardonable ignorance
on the subject. Whilst the great outlines of its movements may be

; 1658L D. 712, 715 (1944). In this connection, see also Sunderland v. United States,
266 U. S. 226, 235 (1924).

'7 United States e rel. Jordan v. Ickes, 55 F. Supp. 875 (1943); aff'd 143 F. 2d 152,
cert. denied, 320 U. S. 801 and 323 U. S. 759.

I I United States v. Grimaud, 220 U. S. 506, 516 (1911), Forbes v. United States, 36 F.
Supp. 131 (1940), aff'd 125 F. 2d 404 (1942), aff'd 127 F. 2d-862 (1942).

The Floyd Acceptances, 74 U. S. (7 Wall.) 66, 676-677 (1868).
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marked out, and limitations imposed on the exercise of: its powers,
there are numberless things which must be done, that can neither be
anticipated nor defined, and which are essential to the proper action of
the government. * *'20

In this instance, however, statutory authority is not lacking. See-
tion 1 of the Pickett Act of June 25, 1910,21 authorized the President
"* * at any time in his discretion, temporarily [to] withdraw from
settlement, location, sale or entry any of the public lands of the
United States including * * * Alaska and reserve the same for
water-power sites, irrigation, classification of lands, or other public
purposes to be specified in the orders of withdrawals, and such with-
drawals or reservations shall remain in force until revoked by him
or by an Act of Congress." [Italics supplied.]

Threewobservations are pertiiaentat'this point in connection withthat-
language: (1) The reservation authority is not limitless, but must be
exercised within the bounds of a "public purpose," or one of the speci-
fied purposes; (2) the temporal extent of any such reservation for a
public purpose depends either on an administrative or a congressional
revocation; (3) within general authority of law such as the MoCor-
mack Act of August 8, 1950,22 the President can vest'and has vested
this statutory authority to withdraw or reserve -lands in the SecretaryX
of the Interior.23

On the general authority of. the Secretary of the Interior to with-
draw public lands, Acting Solicitor Cohen once said:

The function of administering the public lands of the United States is conferred
on the Secretary of the Interior by statute. Title 5, sec. 485, United States Code,
provides:

"The Secretary of the Interior is charged with the supervision of
public business relating to the following subjects and agencies]:

* * * [13] [P]ublic lands; including mines."
Also see Title 43, secs. 2 and 1201, United States Code. This statutory authoriza-
tion includes authority over "the acquisition of rights in the public lands and
the general care of these lands." Cameron v. United States, 252 U. S. 450, 459;
Riverside Oil Co. v Hitchcock, 190 U. S. 316, 324; Knight v. U. S. Land Association,
142 U. S. 161, 177, 181; United States v. Schuwrz, 102 U. S. 378, 395.

> * *: . * * - * * L :

The courts have consistently adopted, the. view that the Secretary of the
Interior is authorized to withdraw public lands. Northern Pac. By. Co. v. Wismer,
246 U. S. 283, 287; Chicago, Mi. St. P. Ry. v. United States, :244 U. S. 351, 356,
357; United States v. Morrison, 240 U. S. 192, 212; Wood v. Beach, 156 U. S. 548,
550; Riley v. Welles, 154 U. S. 578; Bullard v. Des Moines Railroad, 122 U. S.
167, 172; Wolsey v. Chapman, 101 U. 5. 755, 768-770; Wolcott v. Des Moines, 5
Wall. 681, 688; Wilbur v. United States, 46 F. (2d) 217, 219 (aff'd, 283 U. S. 414);
Stockley v. United States, 271 Fed. 632 (rev'd on other grounds,- 260 U. S. 532).

1 2United States v. Macdaniel, 32. U. S. (7 Pet.) 1, 14-15 (1833).
21 36 Stat. 847 ; 43 U. S. C., 1952 e. sec. 141.
21 64 Stat. 419; now re-enacted and codified as 3 U. S. C., 1952 ed., secs. 301 et se.
21 Executive Order No. 10355, May 26, 1952 (17 F. B. 4831).
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All of these cases involved the validity of orders of withdrawal issued by the
Secretary of the Interior. -In each case the withdrawal was held valid on the
'ground that the act of the Secretary of the Interior was, in legal contemplation,
the act of the President. This has also been the position previously taken by
this Department. (Daniel P. Nolting, A-17134, January 28, 1933.) 

The.Acting Solicitor went further even insisting "* * * The Presi-
dent, * * has inherent power,-apart fiTnm these statutes,2 5 to make
permanent reservations of public lands for Federal uses. Opinion of
Attorney General, to Secretary of the Interior, dated June 4,
1941 * * ' While it is unnecessary for you to claim or rely on
any 'inherent power" theory in this instance, it is of interest to note
that.the'existence of such authorityl has been asserted in prior adminis-:
trations. .7

3. CONGRESSIONAL IIEARINGS

It has been suggested thatthe Public Lands. Subcommittee of the
Senate Committee on Interior and Insular Affairs may .desire to hold
hearings- on this matter. The Legislative Reorga'nization Act of
August 2, 1946,28 "As an exercise of the rule-making power of the
Senate,". has vested in the Committee legislative jurisdiction over this
su-bjec~t.. Further, the legislatiye.,oversight provision. (sec., 136) of
that act authorizes.-that Com mitteetoi conduct such studies,. and hear-
ings and to propose such changes in the laws: as it -may deem neqessary
or proper. These provisions are not substantive law but simply pro-
cedural) rules and committee jurisdictional., Authorizations of the
Senate.
,.,Being sinply procedural natters, they do not disparage yourau-

thority to exercise your judgment, as an officer in the Executive bran h,
and promulgate regulations effectuating both statutory programs and
protecting the public interest in each.

4. Co~cursioN

--Withdrawals of public lands for national wildlife sanctuaries or
efuges representing administrative action are only a part of essential

ntiional and international programs. They are, as I have shown,
reasonable in scope. and- sound in law.

Harmonizing the objectives of the wildlife conservation program
and the Mineral Leasing Act, in my opinion, represents effective ad-
ministration as well as sound application of law.

ELMIER F. BENNETT,
Solicitor.

2157 .D. 31, 332-333 (1941).
` Referring to the act of June 25, 19-10, 3G Stat. 847; 43 U. S. C., 1952 ed., sees. 141-

143, as amended by the act of August 24, 1912, 37 Stat. 497.
2 hbid. p. 332.
:tCf. Steel Seizure ase, Youngstosn v. Sawyer, 343 U. S. 579 (1952).
0 60 Stat. 12.

See sections if. and 102.
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RENTAL RATES-FOR PREFERENCE RIGHT OIL AND GAS LEASES OR
,.LEASE OFFERS EMBRACING LANDS BENEATH NONTIDAL NAVI-

GABLE WATERS INz ALASKA, UNDER THE PROVISIONS OF THE
ACT OF JULY 3, 1958 (72 STAT. 322)

Ol and Gas Leases: Rentals-Alaska: Oil and Gas Leases'
The rental: rates applicable to landsadded to nonconipetitive oil'and gas

leases, applications, or offers in Alaska upon the exercise of the preference
right granted under the act of July 3, 1958 (72 Stat. 322), to have included
therein the lands beneath nontidal navigable waters embraced therein are

* the same as those applicable to the other lands covered by such lease, ap-
plication, or offer. Upon the addition of such lands to outstanding leases
pursuant to the' act all the other terms and provisions thereof, including
the lease term and anniversary date, are thereafter applicable to the pref-
erence right acreage.

.-36523 AUGUST 1,I958.,

To THE DiEciTOR, BUEAUg OF LAND MANAGEMENT.

You have requested my opinion on four questions involving.-inter-
pretation of the act of July 3, 1958 (72 Stat. 322), providing for the
leasing of oil and gas deposits in lands: beneath nontidal navigable
waters in Alaska. These questions concern the rental rates applicable
-to, noncompetitive leases outstanding on thel date of* approval of the
act, and to offersfor such leases-pending on May 3, 1958, to the extent

* that the lessees or off erors exercise the preference right granted under
section 6 of the act to have included in their leases or offers the lands
beneath nontidal navigable waters within the boundaries thereof.
Your qLestions are stated as follows:

(i) What.rate of rental shall be charged to the holders of leases which were
-outstanding prior to July 3, 1958 who exercise their preference right to have
the lands beneath the nontidal navigable waters included in the lease? Shall
it be at. the same rental rate prescribed in the outstanding lease or must it
be at the new rate prescribed by the Act?

* (2) Similarly, what rate of, rental shall be charged to lease 'applicants or
offerors whose applications were filed prior to and which were pending on May 3,
1958, if they exercise: their preference right to include the lands beneath the
nontidal navigable waters, in the offer or in the lease which issues pursuant
thereto ?

(3) If at the time a lessee elects to exercise his preference right, the lease
'is within its second or third year term, will rental for the additional lands:
become due and payable at such time or will the rentaT be waived until the
lease enters the fourth or fifth year of its term?

(4) When does the increased rental become due and payable? Is it on the
granting of the application whether that date be the anniversary date of the
lease or otherwise? Or, does the increased rental become due and payable on
the anniversary date subsequent to the exercise of the preference right granted
bysection 6?

In .granting the preference right referred to above, the right- is
* .statedlimn-section 6 of -the act to be "a preference right tohave in cluded
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in 8uch [outstanding] lease (or [pending] application: or offer) such
lands beneath nontidal navigable waters in the Territory of Alaska."
[Italics added.] In section 10 the act provides that annual lease rentals
.for- nonstructure Jais in Alaska shall be identical with those pre-
scribed for such leases covering similar lands in the States except that
leasesissuedpursuantto applicationsor offers filedpriortoand pnd-
in on May 3, 1958, shall require payment of 25 cents per acre for the
-first lease year.

It seems clear from this express language of section 6 that the pref-
erence' right granted thereunder is not a right to a separate lease cover-
ing the lands beneath any nontidalnavigable waters embraced within
the outstanding lease or pending offer, but, rather, is a ight to have
SUch lands included in and covered by the then outstanding lease or
pending offer. The Senate Committee which considered the bill has
removed any doubt from this conclusion by their action in amending
H. R. 8054, 85th Cong., to delete language providing for the issuance
of separate leases to such preference-right lands and substituting the
provision, as enacted, under which the preference right is stated as
the right to have those lands included, in the outstanding lease or
pending offer. In its report (S. Rept. 1720, 85th Cong.) the Com -
mittee explained this amendment on page 5, as follows:

An additional amendment to section 6 will result in including the lands sub-
ject to preference rights within the lease to which the preference right attaches
rather than issuing a new lease for the-preferred lands. In this way the lease

: block can be administered without having different epiration dates and pos-

sibly different lease provisions within the same block. [Italics added.]

Section o of the act expressly provides that a rental rate of 25 cents
per acre is applicable to all leases issued pursuant to lease applications
or offers pending on May 3, 1958. Upon the filing of timely applica-
tions, lands beneath nontidal navigable waters embraced therein are.
covered by and included in the pending application or offer, and there-
after the rights and obligations (including the rental obligation) of
the applicant or offeror as to such added lands are the same as those

applicable to all other lands included therein. Should a lease issue
pursuant to such a pending lease application or offer prior to the filing'
of a preference-right application, the additional lands may be added
to the lease and would then be subject to its rental provisions as
issued, provided the preference right is timely asserted within the
year allowed by section 6 of the act.

As to outstanding leases, it is apparent that Congress did not intend
'that a less favorable rental provision should apply to preference-right
lands added thereto under section 6 than to such lands added to lease
.:applications or offers; pending on. May 3, 1958. i;SMoreover, it is
axiomatic that if the preference-right lands areto be included in the
outstanding lease as specifically provided in section 6, the rights and



: M13] ' ' 3 A k-RALNTAL RATES ON LEASES 315
Augmt 1, 1958:

obligations of the lessee0 with respect to the lands added thereto will
- be the same as those applicable to all other lands in the lease. In
. * other words, all the_ prooisions: of the outstanding leae, including

its prescribed: rental rates, will necessarily be applicable to the newly
added acreage. This. is the interpretation adopted by the Senate
Committee in the above-quoted statement in its report that the amend-
ment would relieve the lease block from having to be administered
under differing lease provisions.

Since upon the addition of preference-right lands to a lease out-
standing on the date of the act the added lands become subject to
all the terms and provisions thereof by the operation of section 6,the
remaining term and anniversary date of the outstanding lease are
'thereafter applicable to the preference-right acreage. In this con-
nection it should be noted that the above statement of the Senate
Committee further interprets the. amendatory language of section
6 of the act as. allowing the administration of lease blocks without
having different expiration dates within the same block.

From this it also follows that rentals for the acreage added to anf
outstanding lease must necessarily be based on the same lease year
(extending from one anniversary date to another) that applies to
the other lands included in the lease. By the terms of the lease the
rental obligation is on a lease year basis, and must be paid in advance
of each anniversary date. It must therefore be concluded that the
rental obligation for acreage added to an outstanding lease during a
lease year does not arise until the anniversary date ' next following
the exercise. of the preference right granted under section 6 of the act..

In summary, itis my opinion that the questions raisedin your memo-
randum must be answered as follows:

(1) The holders of leases outstanding on the date of the act who
exercise their preference right to have lands beneath the nontidal
navigable waters embraced therein included in the lease, are chargeable
for the additional acreage at the rental rate prescribed in the out-.
standing lease.

(2) Lease applicants.or offerors whose applications or offers were
pending on-May 3, 1958, who similarly exercise their preference right
under section 6 of the act, are chargeable for the additional acreage.
at the rental rate applicable to the other lands included in the applica-
tion or offer, or in the lease issued pursuant thereto.

(2) If at the time 'a lessee elects to exercise his preference right,
the lease is in the second or third year of its term no rentals for the
additional lands become due and payable until such'date as rentals
for the other lands included therein become' due and payable. 

(4) Rentals for the acreage added to an outstanding lease through 
the exercise of the preference right granted under section 6 become
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due and payable on the anniversary date next following the exercise
'ofthepreference right bythe lessee. ' vD

ELMER F.BENNETT,

- RANCO WESTERN. OIL, COMPANY SET AL

A-27607 Decided August 11,; 1958-

Rules of Practice: Appeals: Statement of Grounds X

WMhere an appellant states merely that there hgs,'been an erroneous interpre-
tation of the law and regulations, without specifying in what manner either
the law or the regulations may have been erroneously construed, the appel-
lant has failed to state reasons; for his appeal, as required by the rules of
practice, and the appeal will be'dismissed.

911 and Gas lses Assiguments or Transfers
Regardless of when approval is given to an assignment of a portion of an oil

and, gas lease, the assignment, when approved, is effective from the first day
of the lease month following the date of its filing in the proper land office.

Oil and Gas teases: Assignments or Transfers-Oil and Gas Leases:
'Extensions' ;j00 -0f0- t 0

For leases to become segregated through assignment, and thus entitled to the
extension authorized for segregated leases, an assignment must be filed
when there is at least one lease month remaining-in the term of the lease.
A A partial assignment fled during the last month of the lease term cannot
-become effective to segregate the lease and to entitle the segregated portions
to any extension

Humble Oil & Refining Company, 64 . D. 5 (1957), distinguished.

..: Associate Solicitor's Opinion M-364-43 (June 4, 1957), overruled in
part. : . If 0::: :

APPEAL FRO THE'BUREAU OLAND SANAGEXENT i

These are three separate appeals to the Secretary of the Interior
by Franco Western Oil Company, Duncan Miller, and Raymond J.
Hansen from a decision of the Director, Bureau of Land Management,
dated November 27, 1957, in which the Director affirmed the rejection
by the manager of the Los Angeles land office, on August 22, 1957, of
the appellants' offers,' simultaneously filed on July 1, 1957, for oil and
gas leases on the SE4 sec. 3, T. 11 N., R. 24 W., S. B. M., California,
under the provisions of section 17 of the Mineral Leasing Act, as
amended; (30 U. S. C., 1952 ed., Supp. V, sec. 226), on the ground that
the land was embraced in an outstanding oil and gas lease at the time
the offers were filed.

A 5-year noncompetitive oil and gas lease, Los Angeles 087429, was
issued to L. N. Hagood for the SE',4 sec. 3 as of July 1, 1947, and the
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lease was extended for 5 years, through June 30, 1957, under the pro-
visions of section 1 of the Mineral Leasing Act, as amended. On
June 17, 1957, an assignment of the lease, insofar as it covered the
NE1/45E1/4 sec. 3, by Mr. Hagood to the .Savoy Petroleum Corpora-
tion. was filed with the Los Angeles land office. The assignment was
approved on June 28, 1957, the assigned portion being designated
Los Angeles 087429-A. In approving the assignment, the acting
manager held that the lease was extended for 2years from July 1, 1957.

The Director, relying particularly on an opinion (M-36443) dated
June4, 1957 (unreported), from the Associate Solicitor, Division of
Public Lands, to the Chief, Conservation Division, Geological Survey,
held that the partial assignment from Hagood to the Savoy Petroleum
Corporation effectively served to extend the base lease as well as the
assigned portion thereof. for a period of 2 years and so long there-
after as oil or gas is produced in paying quantities and that therefore
the appellants'; lease offers, filed on July 1, 1957, when the land
applied for was embraced in a valid existing -lease, were properly
rejected.

Two of the appellants, Franco Western Oil-Company and Raymond
J. Hansen, contend that the Hagood lease expired on June 30, 1957,
before the assignment of a portion thereof could have taken effect;
that the ineffective assignment could not have extended the lease; and
that, therefore, the land was open to filing on July 1, 1957, when
their offers Los Angeles 015730 and 015740 were filed.

The third appellant, Duncan Miller, in his "Notice of Appeal
and Statement of Reasons for Appeal," states merely that "Appellant
contends that there has been an erroneous interpretation of the law
and regulations" without specifying in what manner either the law
or the regulations may have been erroneously construed.-:

The Department has recently; had occasion to consider, a statement
similar to the above submitted in connection with an appeal to the
Secretary by Mr. Miller in another case. There it was held that
such a statement, which does not point out wherein the decision ap-
pealed from is believed to be erroneous, does not comply with the
rules of practice (43 CFR, 1954 Rev., Part 221 (Supp.)), and that
the appellant, having failed to state reasons for his* appeal, must
suffer the dismissal thereof. Duncan Miller, 65 I. D. 290 (1958).
Accordingly, Mr. Miller's appeal will be dismissed.

We turn now to the question whether the assignment extended the
Hagood lease.

Section 30 (a) of the Mineral Leasing Act, as amended (30 U. S. C.,
1952 ed., Supp. V, sec. 187a), under which the assignment of a portion
of the Hagood lease was made, provides in pertinent part:

* * * any oil or gas lease * * * may be assigned or subleased, as to an or
part of the acreage included therein, subject to final approval by the Secre-
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tary 0* * * and any- assignment or sublease shall take effect as of the first
day of the lease month following the date of filing in the proper land office
of three original executed counterparts thereof, *.-* *. Until such approval,
however, the assignor or sublessor and his surety shall continue to-be responsible
for the performance of any and all obligations as if no assignment or sublease
had been executed. * * Upon approval of any'assignment or sublease, the
assignee or sublessee shall be bound by the terms of the lease to the same
extent as if such assignee or sublessee were the original: lessee * * ** Any
partial assignment of any lease shall segregate the assigned and retained
portions thereof, and as above provided, release and discharge the assignor
from all obligations thereafter accruing with respect to the assigned lands;
and, such segregated leases shall continue in full force and effect for the pri-
mary term of the original lease, but for not less than two years after the date
of discovery of oil or gas in paying quantities upon any other segregated portion
of the lands originally subject to such lease. Assignments under this section
may also be made of parts of leases which are in their extended term because
of any provision of this Act. The segregated lease of any undeveloped lands
shall continue in full force and effect for two years and so long thereafter
as oil or gas is produced in paying quantities.

The section permits the assignment of portions of oil and gas leases
which are in their 5-year extended term by virtue .of section 17 of
the Act. It provides that the segregated leases of undeveloped lands
resulting from such assignments shall continue in full force and effect
for 2 years and so long thereafter as oil or gas is produced in paying
quantities.

This latter provision, however, does not mean that the assignment of
a part of such a lease automatically results in the term of the base
;- lease, absent production, being extended for 2 years beyond what
would, in the absence of the assignment, be the expiration date of that
lease. It means, rather, that if the base lease has less than 2 years to
run the normal expiration date will be extended for such period of
time as will assure the holders of the segregated leases a full 2-year
period within which to obtain production. Thus, if such a lease were
to be assigned in part during, say, the sixth year of the lease, the terms
of the segregated leases resulting from the assignment would not be
extended under this provision because the base lease from which the
assignment was made would, at the time of the segregation, have more
than 2 full years to run. On the other hand, if such a lease were, by
assignment, to be segregated in, say, the third month of the tenth
year, the segregated leases would run, absent production, for 2 years
from the segregation. This would result in the base lease receiving
an extension of 1 year and 3' months beyond the date on which it
would otherwise have terminated, absent production. Solicitor's opin-
ions M-36278, 62 I. D. 216 (1955); M-36398, 64 I. D. 135 (1956):; and
M-36464, 64 I. D. 309 (1957).

The section imposes no limit on when assignments may be made. The
question remains, however, whether an assignment of part of the acre-
age included in a lease of undeveloped lands filed in the last month.
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'of the extended term of the lease operates to segregate and extend that
lease for an additional 2 years.

Section 30 (a) provides that assignments may be made "subject to
final approval by the Secretary" and that an assignment "shall take
effect as of the first day of the lease month following the date of filing
of the assignment" in the' proper land office. While 'the assignor
remains liable for all obligations under the lease until approval of
the assignment and the assignee cannot be held liable under the lease
until approval is given, nevertheless the assignment,: if it is approved,
takes effect on a day certain. The approval of the assignment may be
given during the month in which the assignment is filed, as was done
in the present case, or the approval may be delayed for months as
happens in many cases due to various circumstances. However, re-
gardless of when the approval is given, the assignment, when ap-
proved, is effective from the first day of the lease month following the
date of filing thereof. The, Secretary (or his delegate) cannot,' by
approving an assigtinent in the month in which it is filed, change the
effective date of the assignment. The first day of the lease month
following the filing of an assignment is the earliest date upon which
the assignment can take effect. Albert C. Massa et al., 62 I. D. 339-
(1955).;

While the section provides that any partial assignment of any lease
shall segregate the assigned and retained portions thereof, that pro-
vision must be read with the other language therein to mean, not that
the assignment itself shall segregate the lands held under lease, but
that the assigned and retained portions of the base lease shall become
separate leases on the effective date of the assignment, provided the
assignment is ultimately approved.

For the leases to become segregated, and thus be entitled to. the
extension provided for in the last sentence of the section, an assign-
ment must have been filed while there is at least one full "lease
month" remaining in the term of the lease. Otherwise there is no
"first day of the lease month following the date of filing" upon which
the assignment can take effect. Thus where the expiration date of a
lease covering undeveloped lands is the last day of the month in which
an assignment of a portion thereof is filed, there is no "first day of
the lease month following the date of filing" upon which the assign-
ment can take effect. In such a situation the lease will have ter-
ininated before the assignment can become effective and thus the
assigned and retained portions of the base lease never ripen into
segregated leases.

While the Department held, in Humble Oil & Refining Company,
64 I. D. 5 (1957), that a relinquishment of an oil and gas lease,.
"effective as of the date of its filings under section 30 (b) of the
Minerall Leasing Act, as amended (30 U.: S. C., 1952i ed., Supl ,0 
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sec. 187b), was effective from the first instant of the day upon which
it was filed and terminated the-lease as of the first moment of that'
day, that' decision is no authority for the proposition that an assign-
ment which, under section 30' (a) of the act, cannot become effective
during the term of the lease will extend the lease because "the last

* moment of the last day of the lease term would be instantaneous with
the first moment of the effective date of the assignment."

The Humble case was concerned with events which took place on
the same day. That case called for the application of the rule that
in computing time a day is to be considered as an indivisible unit
or period of time, which has its beginning coincident with the first
moment of the day (86 C. J. S., Time § 16), and it was held that a'
relinquishment filed on the day the annual rental under an oil and
gas lease became due had the effect of terminating the lease eo instanti
as of the first moment of that day and that, therefore, no advance:
rental accrued as of that day.

The rule for computing time also requires that every day and every
part of that day be considered, in contemplation of law, to be one day
before the first moment of the next day, although the elapsed time:

::is infinitesimal, and that if an act is to be performed after a certain
day it cannot be performed until the whole of that day has elapsed.
86 C. J. S., Time § 16.

Under this rule, the Hagood lease cannot be considered to have been
extended by the assignment. The opinion of the Associate Solicitor
of June 4, 1957, supra, insofar as that opinion stated that a partial
assignment of a noncompetitive oil and gas lease filed and approved
on the last day of the extended 5-year term of the lease would effec-
tively extend the terms of the segregated portions of the lease, must 
therefore be and is overruled.

It is held that the Hagood lease terminated on June 30, 1957; that
the assignment of a portion thereof to the Savoy Petroleum Corpora-
tion never took effect; and that the offers of Franco Western Oil
Company and Raymond J. Hansen should not have been rejected
on the ground that the SEi/4 sec. 3, T. 11 N., R. 24 W., S. B. M.,
California, was, on July 1, 1957, embraced in an outstanding oil and
gas lease.

Accordingly, pursuant to the authority delegated to the Solicitor
by the Secretary of the Interior (sec. 23, Order No. 2509, as revised;
17 F. R. 6794), the appeal of Duncan Miller is d issed and the
case is remanded to the Bureau 'of Land Management for appropri-
ate action on the offers of Franco Western Oil Company and Raymond
J. Hansen.

EDMuND T. FRITZ,
Deputyi Solicitor.
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APPEAL OF FAIRBANKS, MORSE & CO.

DBCA-146 Decided August 11, 1958

Contracts: Damages: Liquidated Damages-Contracts: Interpretation
A contract for the delivery of pumping; equipment. for irrigation purposes,

which expressly states that liquidated, damages will be assessed for each
day of delay beyond the time for shipment specified in the contract, and
which contains other expressions indicative of an intent to impose liqui-
dated damages for any delay beyond the specified shipment date, but which
describes.the contemplated possible losses as being crop and other losses
resulting from "a delay in the installation of the equipment," is to be inter-
preted as imposing liquidated damages for each day by which shipment
is later than' the specified shipment date, even though. the equipment is
received before it is actually needed for installation.

Contracts: Damages: Liquidated Damages-Contracts: Acts of Government
A.provision imposing liquidated damages for delay in shipment, contained in

a contract for the delivery of pumping equipment to be used for irrigation
purposes, is not rendered unenforceable as a penalty merely because the
Government after the making of the contract defers the construction of the
pumping station in which the equipment is to be installed, or merely be-

: cause the Government informs the contractor of: this deferment prior to the
shipment date specified in the contract, or merely because favorable rain-
fall conditions avert the crop losses contemplated when the contract was
made, so that no harm results from the delay in shipment.

Contracts: Delays of Contractor-Contracts: Unforeseeable Causes
Under the standard form "excusable causes of delay" provision, a delay in

delivering equipment is not excusable on the ground that, the contractor
learned from Government sources of a deferment of the construction of the
plant 'in which the equipment was to be installed, and assumed that by-
reason of such 'deferment the Government would not requireit to make
delivery within the time specified in the contract. 

BOARD OF CONTRACT APPEALS

This disposesi:of a timely appeal from a decision of. the contracting
officer,, dated December 16, 1957, assessing liquidated damages in the
.amount of $1,300 for the late delivery of two electric motors under a
contract with-the Bureau of Indian Affairs, dated August 13, 1956.,

The contract provided for theIfurnishing of tw& complete pumping
units, each of which was to include one electric motor and one pump,
together -with control equipment, or installationin a pumping sta-
tion' on the 'Modoc Point Irrigation Project, Klamath 'Indian Reser-

ation. It wason U. S. Standard Form 33 (Nov.1949ed.) andin-
corporated the General Provisions of U. S. Standard Form 32 (Nov.
1 l949 ed.).' Ahe estimated contract price, inlusive of all owanc for
the servicesof an Erecting Engineer, was$23,839.

475552' * -: $ ' - : -l: 0 0 - : :; 0 - ' 65 I. D. No. 8
: 4~178582-8 1 '-
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Under the terms of the contract the pumping units were to be
delivered to the Government at Chiloquin, Oregon, and were to be
shipped from the contractor's shipping point, which in the case ef
the electric motors was Beloit, Wisconsin,: within a period of 200
days. Notice to proceed was given by a letter dated Augut 14, 1956,
which was' received by appellant on August 16. Appellant was there-
'upon inforned, by' a letter dated August 29, that the period of 200
days for shipment of the pumping units had started on August 17,
and would expire on March 4, 1957.

The record indicates that the two motors were shipped from Beloit,
Wisconsin,.on March 30, 1957, which was 26 days after the end of the
specified period, and arrived at Chiloquin, Oregon, on April 5. It
further appears that both of the motors were received in a condition
which indicated that they may have sustained internal damage while
in transit, and that 'one of them had sustained visible external damage.
Arrangements were made with appellant and with the carrier who
had transported the motors, pursuant to which the motors were taken
*to Portland, Oregon, for examination' and testing and for the repair,
without expense to the Government, of any damage. This having
been done, the motors were returned by appellant on or about May
17 to the Modoc Point Project, where they were placed in storage by
the Government. They remained in storage for the better part of
three months while awaiting installation in the pumping station for
which they had been ordered. Installation was effected on August
1'4, 1957, by another contractor for the Government.

The pumps themselves, unlike the motors, were shipped promptly
and arrived about 5 weeks before the end of the specified' 200 days.

,They were installed at the same time as the motors.
It is apparent from the face of the contract that the pumping units

were to be installed in a pumping station that was yet to be built,
and the design of which had not yet been finished in all particulars.
The contract required appellant to provide the services of an Erecting
Engineer for supervision of the installation, but stated that the work
of installation, as well as the work of constructing the station, would
be performed by the Government, or by other contractors for it.
The contract drawings revealed that installation of the pumping units
would necessarily have to follow the construction of some parts of
the station, and would necessarily have to precede the construction of
other parts. The significance of coordination of the delivery of the
pumping units with the progress of work on the station was, therefore,
manifest.

At the time when the contract with appellant was made, no contract
for the construction of the pumping station had yet been let. Bids
for the construction contract were opened on September 28"1956, but
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were found to be considerably higher than the engineer's estimate.
The Bureau of Indian Affairs thereupon rejected all the bids, rede-
signed the station in an effort to reduce its cost to a figure within the
Bureau's budget limit, and readvertised for bids on the basis. of the
revised-plans. The second set of bids was scheduled for opening on
April 3, 1957, and resulted in a contract being awarded to the suc-
cessful bidder under date of May 2. Construction work was author-
ized to be begun during the first part of May, or, in other words,
about 1 month after the initial arrival of the motors at the irrigation
project. The pumping station was completed and, the construction
work accepted on May 19 of the following year. As of June 18, 1958,
the station had not yet been put to use.

The contracting officer found that appellant was chargeable with
liquidated damages at the rate of $50 per day for a period of 26 days.
Appellant does not dispute the fact that it was 26 days late in ship-
ping the electric motors. It contends, however, that this delay in de-
livering the motors did not, as things ultimately turned out, cause
any actual damages, and that, therefore, it should not be charged with
liquidated damages. The contracting officer dismissed this conten-
tion on the ground that he had no authority to waive the assessment
of liquidated damages for such a reason.

Analysis of the contractor's objections to the assessment of liqui-
dated damages indicates that they present, in reality, three distinct
issues. These will be determined on the basis of the documents of
record, since neither party has requested a hearing for the purpose
of taking testimony.

The first issue is whether 'a failure to ship the pumping equipment
within the specified period of 200 days, or a failure to ship such equip-
ment in sufficient time to admit of its being installed without delaying
the construction work, or a failure in both of these particulars, is the
event upon which the contract conditions the obligation to pay liqui-
dated damages.

The bid provisions of the contract, in the form in which they were
filled out by appellant, state that the pumping units are to be fur-
nished "F. 0. B. destination Chiloquin, Oregon," that "200 days" is
the "Number 'Calendar Days Guaranteed for completion and delivery
of equipment at Chiloquin, Oregon," and that "Pomona, Calif. and.
Beloit, Wisconsin" are the "Bidder's Shipping Point."

Paragraph 6 of the specifications, as amended by addendum No. 1,
reads, in pertinent part, as follows:

LIQUIDATED DAMAGES-DELIVERY PERIOD. Liquidated damages will be assessed
the Contractor in the amount of fifty dollars ($50.00) per day for each calendar
day of delay beyond the time for completion and delivery of equipment stated in
the contract, subject to provisions of Clause il, Default, Standard Form 32 (Gen.
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eral Provisions). Delivery shall be interpreted as time of delivery at the Con-
tractor's shipping point, substantiated by receipted Bill of Lading.,

* a * - * * * * *- 

Paragraph4. of the specifications, in pertinent part, reads as fol-
lows:

vALtuATIoN OF iDs. All bids received will be evaluated on the basis of the
following five factors:

- : :* : * | * : *- 

(d) fime of delivery. The equipment specified hereunder is urgently needed
and time of delivery is important. All bids stating and guaranteeing a time of
delivery at the Contractor's shipping point, within a period of Two Hundred
(200) calendar days or less from date of receipt of written notice of approval
of contract will be considered on an equal basis. Because of possible loss of
crops and other factors, it is estimated that the loss or damage to the Govern-
ment resulting from a delay in the installation of the equipment will be Fifty
Dollars ($50.00) per pumping unit per calendar day. Therefore, bids will be
evaluated for determining award of contract by adding to the bid price the
amount of Fifty Dollars ($50.00) per pumping unit per calendar day for each
calendar day of delivery in excess of Two Hundred (200) calendar days.

* .o * * * * * . *D

The intent of these provisions, in the opinion of the Board, is to
impose liquidated damages if any major component of the pumping
units is not delivered at the shipping point within 200 days from the
receipt of the notice to proceed, rather than to impose liquidated
damages merely if the delivery is put off to so late a date as to delay
the progress of work on the pumping station. The only language
in the contract which might give some semblance of support to the
latter construction is the. sentence in, paragraph 4 that speaks of
"a delay in the installation of the equipment." That paragraph,
however, is directed primarily to, the subject of evaluation of. bids,
whereas paragraph 6, which is couched in terms of the time of deliv-
ery, is the one that purports to impose the obligation of- paying liqui-
dated damages..- Moreover, even in paragraph 4 mention is made
several times of the time of delivery, and the criterion there prescribed
for evaluating bids is the number of days within which the bidder is
willing to guarantee shipment, not some factor pertaining to installa-
tion as such.

The identification in paragraph 4 of the harm against which the
Government desired to be safeguarded as beinga '.possible lss of
crops and other factors," resulting from "a. delay in the installation
of the equipment," is not inconsistent with the imposition by para-
graph 6 of liquidated damages in the event of a failure to' deliver
within the specified 200 days. It is clear that. the ultimate objective
which the Bureau of Indian Affairs had in mind when, it contracted
for the plunping. unts was the provision of an additional water fsup-

L This sentence originally read: "Delivery shall be interpreted as mieaning receipt of all
equlipent at ChiIoquin, Oregon." It was changed to its-presentcform by addendum No. 1.



3;;0 S2i~J -0.;l 0 00 f FAIRBANKS, MORSE & C.' 32 :
August 11, 1958

ply for the benefit of the water users of the irrigation project, in the
absence of which crops might be lost and other harm sustained. This
objective necessarily could not be attained until the pumps, to-
gether with the motors to operate them, had been installed, but the
-installation, of course, could not be effected until the pumps and mo-
tors had been delivered. Not only was each of these steps essential in
attaining the ultimate objective, but each was interdependent on the
other,, for installation without delivery would have been impossible,
and delivery without installation would have provided no water and
avoided no crop losses. ' Since, as between the two steps, installationX
was the one that would be nearer in point of time to the realization of
the ultimate goal, it was natural that installation should be men-
tioned in describing the nature of the harm that might be sustained
if that goal was not timely realized, but since delivery was a neces-
sary prerequisite to installation, it was equally natural that a failure
to make delivery within the time guaranteed by the contractor should
be fixed as the event that was to make the latter, responsible for in-
demnifying the Government against such potential harm.

The contracting officer, we consider, rightly interpreted the con-
tract as meaning that liquidated damages were to be charged if the
pumps were not shipped within 200 days from the date of the notice
to proceed, irrespective of whether installation of the equipment was
actually delayed by reason of a failure to ship the pumps within that
time.2 . - V

The second issue presented is whether any harm' actually occurred
.by reason of appellant's failure to ship the motors on time and, if
not, whether the absence of harm.1 caused the liquidated damage pro-
vision of the contract to be a penalty and, therefore, precluded -the
contracting officer from enforcing that provision.

Paragraph 4 of the specifications, as has been mentioned, indicates
that harm might be suffered by the Government through "possible
loss of crops and other factors." In drafting this language the Bu-
reau of Indian Affairs had in mind the possibility that the project
water users could suffer substantial crop losses during the 1957 grow-
ingseason if the pumping station was not ready for operation by that
time. The pumping station, however, was not completed to a point

Paragraph 4, it will be noted, fixes the estimated amount of the harm at $0 "per
pumping unit" per calendar day, and thereby imports that in the event of a delay with
respect to both units, liquidated damages would be chargeable in the aggregate amount
of $100 per calendar day. Paragraph 6, on the other hand, does not incorporate the
phrase "per pumping unit" or any equivalent expression. The contracting officer consid-
ered that this omission created an ambiguity in the contract, which should be resolved in
favor of appellant. Accordingly, notwithstanding that the delay which actually happened
involved the motors for both of the units, he assessed liquidated damages at the rate of
$50, rather than $100, for each of the 26 days of delay. The Department Counsel has
not questioned the correctness of this aspect of the contracting officer's decision, and the
Board perceives no reason why it should do'so.
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where it could have been used'until the 1958 growing season, but,
nevertheless, the anticipated crop losses did not occur. The lateness
in the completion of the station was due; as has been seen, primarily,
if not wholly, to the redesigning of the station by the Bureau, rather
than to any delay by appellant in connection with either the shipment
'or the' subsequent repair of the pumps. The apparent reason why
crop losses were not experienced during the 1957 season was the occur-
r ence of favorable weather conditions which produced sufficient rain
for growing crops and thereby obviated the need for obtaining supple-
mental water by pumping. Whether the 1957 season would turn out
to be one of ample or deficient natural precipitation was, of course,
an event that could not be known during the preceding summer when
the equipment contract was bid upon and let. The statements of the
contracting officer to the effect that the lack of need for supplemental
'water was an unexpected development are not contravened by
appellant.

The contract itself does not reveal what are the "other factors" of
'loss or damage to which reference is made in paragraph 4. The con-
tracting officer states, however, that, one of these factors was the
-anticipated cost to the Government of handling complaints from the
'water users' should they have needed during the 1957 season irrigation
water which the Government could not then furnish; and that another
was the possibility of a claim for damages for delay being asserted
against the Government by the contractor for the construction of the
station should his work have been held up because of unavailability of
the pumping equipment. The first of these possible consequences of
a delay in shipment of the equipment did not materialize because the
water users did not need during the 1957 season the additional water
,supply to be provided by the pumping station; and the second likewise
did not materialize because by the time the construction contractor was
ready to install the equipment the pumps and the motors were both
on hand.

Nevertheless, it is not possible for the Board to find, on the basis
of the present record, that the delay in delivery of the motors caused
'no damage 'at all to the Government. There are many ways in which
such a delay could have brought about substantial harm. For exam-
ple, the recordshows that the bids for the construction contract were
scheduled for opening on April'3, 1957, and must, therefore, have been
computed and submitted during the period immediately preceding

-that date. But this was also the very period during which the delay
in delivery of the motors was taking place. The motors should have
been shipped by' March 4 at the latest, but, instead, they were not
shipped until March 30 and were not received until April 5. It is
entirely conceivable that the successful bidder on the construction job
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included in its bid a cost factor for possible delays in the installation
of the pumping units which it would not have included had all of the
components arrived at the irrigation project prior to the computation
or submission of its bid. A prospective bidder on a construction job
which involves, or is dependent upon, the installation of equipment
to be furnished by others has good reason to take account of 'the possi-
bility that such equipment may be slow in arriving or for other reasons
may not be available whenf needed, that this may add to the costs of
the job in a variety of ways, and that such added costs may not be'

* compensable under the construction contract. And in estimating the
extent of the risks inherent in this possibility, it would not be strange
if equipment that was merely on order was regarded as involving a
higher hazard than equipment that was actually on hand. In the
instant case there is nothing to show that the delay in shipping the
motors did, as a matter of fact, result in increasing the price which the
Government had to pay for the construction job, but, on the other
hand, there is nothing to negative the possibility that it may have
increased that price.

That there is an advantage to the Government, as well as to a con-
struction contractor, in scheduling equipment deliveries in advance of
installation needs, rather than on a "hand to mouth" basis, is in this
case pointedly illustrated by the facts that the motors were received
in a damaged condition and that more than a month elapsed before
they were repaired. Irrespective of how the damage occurred, and
whose was the responsibility to rectify it, installation of the motors
was dependent upon their being in a serviceable condition. Here the
damage seems to have been minor, and the period between delivery and
installation was long, with the result that the repairs were completed
well in advance of the time when the motors were needed. But'had
the. damage been more extensive, necessitating -perhaps replacement
of the motors, or had the time for installation followed more closely
the'specified delivery date, as it presumably would have if the pump-
ing station had not been redesigned, it is quite possible that the 26 days
of delay'in shipping the motors would have been the cause of an
equivalent delay in their installation.

The principles of law that govern the enforceability of a provision
for iquidated damages have been summarized by the Supreme Court
-in the following words:

Today the law does not look with- disfavor upon "liquidated damages" provi-
sions in contracts. When they are fair and reasonable attempts to fix just com-
pensation for anticipated loss caused by breach of contract, they are enforced.
They serve a particularly useful function when damages are uncertain in nature
or amount or are unmeasurable, as is the case in many government contracts.
And the fact that the damages suffered are shown to be less than the, damages
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contracted for is not fatal. These provisions are to be judged as of the time of
making the contract. (Citations omitted.)8

The liquidated damage provision here in issue appears on its face
to meet this test, and the appellant has shown no facts that call for a
contrary conclusion.. There is nothing:in the record to suggest:that at
the time of the making of the contract the parties did: not anticipate
that crop losses or other harm would occur if the pumping station were
not finished in time to provide water during the 1957 growing season,
or that suchan anticipation was not a reasonable forecast of what
might be expected to, happen in the light of the conditions that existed
when the contract was made. That the anticipated crop losses did not
actually occur appears to have been due to the.purely fortuitous cir-
cumstance of good rainfall during the1957 season. Nor is there any-
thing in the record to suggest that the sum of $50 per calendar day
was an exorbitant measure of the harm that might reasonably have
been expected had the season turned out to be one of poor rainfall.
Should crop losses have been sustained, it seems obvious that many
uncertainties and difficulties would have been involved in attempting
to ascertain the, precise extent to which the quantities and qualities of
the crop yields were affected through the lack of the supplemental
water supply intended to be provided by the pumping station, and the
precise extent to which a particular delay in shipment of the pumping
equipment was a substantial factor in bringing about this result.
That the financial burden of crop losses would seemingly have fallen
upon the water users rather than the Government is immaterial, since
it is well settled that liquidated damage provisions in the contracts of
'public agencies need not be confined to indemnification for harm sus-
tained by the agency in its corporate or proprietary capacity,but may:
encompass harm sustained by individual members of the community
or group for the benefit of which the contract was made.4

It' is true, indeed, that subsequent to the making of the contract
for the pumping 'equipment the posture of affairs was materially
altered. This is because the unexpectedly high prices bid for the

.,construction contract and the consequent decision of the Government
to redesign the pumping station so prolonged the initiation of the

:station construction as seemingly to have made it impossible to avert
crop losses had the station:been needed for service during'the 1957
growing season. But the court of last resort has held that an even
more radical' change in conditions, namely, the impact of approach-
ing peace upon the need for munitions that had been contracted for

3
PrTebe d Sons, Inc. v. United States, 332 U. 5. 407', 411-12 (947). See also Wise V.

Unsited States, 249 U. S. 363 (1919) ; Hsghes Bros., Inc. .Unsited States, 33 Ct. Cl. 105
(1955) ; Shaar and Co., 16 Comp. Gen. 344 (i936); Restatements, Contracts,. sec. 339
(1932). : : .- : :

See 'Weathers Bros. Transfer o., lno. v. UnitedS States, 109 Ct. Cl. 310 (1947),; S
Corbin, Contraots see. 1062 (1951).
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when war was imminent, did not have the effect of turning. into a
penalty a liquidated damage provisionwhich, at the time of its mak-
ing, constituted a fair approximation of the' harm that a breach of
the contract might have been expected to cause if the change in con-
ditions had not taken placeVX

It is likewise true that appellant appears to have failed to make
shipment within the specified 200 days simply because it had learned
from the' Bureau of Indian Affairs that the' pumping units would
not be installed until a later date, and concluded from this' informa-
lion that deliverywithin the specified number 'of days would not:be

required.6 However, as indicated in the preceding paragraph, neither
the deferment of installation nor the events that led up to that de-
ferment were themselves such circumstances as would make unenforce-
able the obligation of appellant to pay liquidation damages if the,
pumping equipment was not shipped within 200 days. .This being
so, it is hard to see how the mere fact that appellant knew of the
impending deferment, or the mere fact that it obtained this knowledge
from Government sources, rather than -through other means, could
make the obligation unenforceable. The essence of what happened
is simply that appellant drew from the developments of which it was
told legal conclusions concerning the effect of those developments upon
its contractual duties that were not warranted by the developments
themselves.:.

Finally, it is also true that there is no proof of any- harm at all
having been sustained. because of appellant's failure to ship the
motors until 26 days after the specified date. The weight of authority,
however, appears clearly to be that a liquidated damage provision in
a contract governed by Federal law does not become unenforceable

-as a penalty, merely because no loss is actually sustained, if, at the
time of the making of the contract, it was reasonable to, anticipate the
possibility of a loss being sustained should the contract be breached. 7

Even if the rule were otherwise, 8 the record in the present case, as has
been shown, does not negative the possibility that-some loss was actu-
ally sustained by the Government. Were the absence of' harm a de-
'fense to the liquidated damage provision, the burden of proving fadts
sufficient to show that there was no harm would be upon appellants

U Tnited States v. BethlehewSteel Co'. 205 I. S. 105 (1907).
<The pertinent'portions of the record are set out in the discussion of the third issue.
weathers Bros. Transfer Co., Inc. v. United States, 109 Ct. Cl. 310 (1947) ; Pelton

'Water Wheel Co. v. United States, 55 Ct. Ci. 31 (1919) ; Graham and Collins R lectric Co.,
36 Comp. Gen. 143 (1956) ; Pederal Building Contractors, 32 Comp. Gen. 67 (1952);
Virgin Islands Tourist Co., 18 Comp. Gen. 709 (1939) ; Kulp Lumber Co., 17 Comp. Gen.
466 (1937) ; Texas Centennial Central Exposition, 16 Comp. Gen. 374 (1936).

See Corbin, Contracts (1951), sees. 1062, 1063.
9 See Dineen v. United States, 109 Ct. Cl. is (1947) Kohlhnan . United States, 63 Ct.

Ci. 604 (1927); McCann Construction Co., 61 I. D. 342 (1954) ; 5 Corbin, Contracts, sees.
1062, 1072 (31).
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All old the facts of the present case are such as to bring it fairly
within the application of -the following comments, which were ex-
pressed by the Court of Claims in upholding the enforceability of a
liquidated damage provision under circumstances where, as here, it
was anticipated that delaysawould cause harm by holding up the work
of other contractors:

'The planned coordination of all work under the various contracts would make
it difficult, if not impossible, to determine what actual damage might result
if delays were encountered. The circumstances were therefore appropriate
for the inclusion of a liquidated damage provision in the contract. The absence
of proof of actual damage is not sufficient of itself to defeat the validity of d
provision for liquidated damages. (Citations omittedi) ',

The Board concludes, therefore, that the liquidated damage pro-
vision of the present contract was not a penalty, and, hence, was
enforceable by the contracting officer.

The third issue to be determined is whether the delay in shipping
the motors was caused by any circumstance made excusable by the
contract. The reference in paragraph 6 of the specifications to clause
11 of the Generaf Provisions, when read in the light of its context,
can only mean that liquidated damages were not to be charged for
those categories of delays for which, under clause 11, excess costs
would not be chargeable in the event of a termination for default,
that is, delays arising out of "causes beyond the control and without
the fault or negligence of the Contractor,' including, but not restricted
to, acts of the Government and the other specific causes expressly
mentioned in clause 11.

The contractor sumnarizes its explanation of why the motors were
not shipped on time in the following words:

With regards to the reason for the delay in shipping the electric motors to
the job twenty-six days late, we were well aware from talking with the Bureau of
Indian Affairs that the installation would not be effected until the latter part
of 1957 and due to other more urgent orders from other customers and the Gov-
ernment, we were under no particular pressure as far as we could see in com-
pleting this job as scheduled. Also the Bureau did not have any reason to call
it to our attention but if they had, we quite possibly could have made the required
delivery.

All of this more or less justifies the fact that nobody seemed to worry too
much about actual shipment of these units according to the ascribed time since
everyone realized they were not needed and were not holding up the construction

i schedule as this was almost the last equipment to go into the ob.

The truth of this explanation is, at least, partially corroborated by
the following remarks of the contracting officer:

The appellant Company was notified that there would be a delay in letting
the construction contract during discussions in the winter of 1956 between Com-
pany and Government representatives, but we are aware of no action taken by

.10Union Paving Company v. United States, 126 Ct. Cl. 478, 490 (1958).
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the Government to lead the appellanttto believe that the delay in delivery of the
pumping equipment would no longer be important.

There is, however, nothing in either of these statements to suggest
that appellant was prevented from meeting the contract delivery date
by action on the part of the Government that impaired its ability to
perform the contract on time, or by any other occurrence that was
beyond its reasonable capacity to control. On the contrary, they indi-
cate that the delay was due to appellant's purely voluntary decision
not to try to meet the contract delivery date, and that this decision
stemmed from appellant's purely voluntary assumption that, because 
of the deferment of the construction work, the Government would not
seek to hold appellant to delivery by that date. It follows, and the
Board finds, that the delay was not due to any cause made excusable

by the contract.
CONCLUSION

Therefore, pursuant to the authority delegated to the Board of

Contract Appeals by the Secretary of the Interior (sec. 24, Order
No. 2509, as amended; 19 F. R. 9428) , the decision of the contracting
officer is affirmed.

Ti-EODORE H. HAAS, Chairman.
HERBERT J. SLAUG1TER,. Member.

MR. SEAGLE, dissenting:
I cannot agree with the conclusion reached in the majority opinion,

since I believe that the provisions for liquidated damages are unen-
forceable.

The record presents a truly fantastic situation, so far as this prob-
lem is concerned. The contract for the construction of the pumping
station had not even been let when the pumping equipment which was
to be installed in the station arrived initially. The pumping station
was not completed until more than a year later, and to this date the
station has not yet been energized and put to use. It would, certainly
seem that under such circumstances liquidated damages should be im-
posed only if such action is inescapable.

Actually, the liquidated damages provisions reveal patent ambigui-
ties with respect to both the amount of the damages and the occasion
for imposing them, as the majority is compelled to admit. However,
by a process of what seems to me dubious interpretation they proceed to'
resolve both ambiguities in favor of the. Government's obtaining its

"pound of flesh."
Provisions for liquidated damages were at first regarded with hos-

tility by the courts which often declined to enforce them on the ground
that they were actually penalties. Gradually the trend changed, and
the courts began'to favor such provisions. They said that where the
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provisions were cear,"- and reasonable, and actual damages were
probable but difficult to estimate, they would enforce them. In recent
cases, the Court of Claims has formulated the importance of clarity in
terms of the canon of construction that provisions for liquidated
damages must be narrowly construed.12 If this is so, the meaning of
such provisions should not be left to be determined by a process of
implication.

It seems to me either that there is no satisfactory way of reconciling
;the provisions of paragraphs 4 and 6, or that if there is, effect should
be given to the provisions of paragraph 4 rather than to paragraph 6.
The effect of the first construction would be to eliminate the liquidated
damages provision-entirely, and that of the second construction would
be to make the right to impose liquidated damages depend on delivery
in time to make possible the actual installation of the equipment. As
both the pumps and the motors were delivered long, long before they
could be installed, liquidated damages should not have been imposed.

It does not seem to me that the arguments advanced in support of

the construction of the majority are persuasive. It is of some signifi-
cance that the relevant provisions have been somewhat distorted by
being quoted in reverse order. The reverse order is no doubt intended
to bolster the position and importance of paragraph 6, upon which is

* based the majority's view that delivery to the shipping point was of
paramount importance. But this cannot be successfully established
either by rearranging the order of the paragraphs, or by determining
what would have been ;'natural" under the circumstances. It is, of
course, obvious that delivery of the equipment had to precede neces-
sarily its installation-this is as obvious as that one cannot make an

,omelet without eggs-but this proves exactly nothing with reference
* 0 to the intent of the provisions. There have been contracts in which

liquidated damages have been made to turn on delivery, or on ship-
qment. But there have also been contracts in which liquidated dam-
ages have been made to turn on installation. Any one of the three
types of contract is as "natural" as the others. The question is simply

* what the parties intended, and this is to be gathered primarily from
*.their language. Now, as between paragraphs 4 and 6, it seems to me

that the basic provision is the former. Its importance cannot be
minimized by describing it as "directed primarily to the subject of
evaluation of bids." It is precisely this that makes it basic; it con-
tains the only sentence that clearly and unmistakenly states that the

" VThe emphasis upon clarity is to be found in Wise v. United States, 249 U. S. 361
(1919). where the Court said: "When that intention (namely, to liquidate the damages)
is clearip ascertainable rom the writing, effect will be given to the provision * *
(P. 365.) This has been frequently repeated. See, for instance, Hughes Bros. Inc. v.
United States, 13,3 Ct. Cl. 08 (1955).

See Tobin v. United States, 103 Ct. CL 480, 492 (1945) where the Court said: "It is
a familiar doctrine that provisions for liquidated damages should be narrowly construed."
See also Climatic Rainwear Co., Inc 115.Ct.- Cl. 520. 555 (1950).
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damage to the Government will result not from the failure to ship the
equipment on time but from "a delay in the installation of the equip7
ment." On the other hand,, paragraph 6 that follows it is merely; the
formal. provision designed to carry out the purpose stated in para-
graph 4, and it can be reconciled: with paragraph 4 by interpreting
paragraph 6 as requiring delivery to the contractor's shipping point
in time for installation.

However, if I am wrong in my approach to the construction of
these provisions and the right to impose liquidated damages depends
on the date of shipment-of the equipment, then the problem of the
validity of the provisions is merely substituted for that of their con-
struction. Paragraph 4 expressly declares that the damage to be.
anticipated from breach will result from "delay in the installation of
the equipment.' However much it might otherwise have been legiti-
mate to argue that there is a relation between shipment and installa-
tion, this cannot be done in the face of an express provision. attribut-.
ing the damages to the delay arising from the latter. Moreover, there
is no necessary relation between shipment and installation, as was:.
pointedly demonstrated when the motors were shipped from the con-
tractor's shipping point but, being fragile, sustained dange in, ship-
ment. The perils between shipment and acttial delivery at the pump:I
ing station are obscured in the-majority opinion by the use of the
term "delivery" i the special sense- in which it is defined in para- I
graph 6 of the specifications, namely delivery -to the contractor's
'shipping point rather than actual delivery to the site of the pumping
station. While the majority's usage is correct .in terms of the special
-definition,'itis not thesame-as delivery in fact.

It is. obvious that if the right to ilpose liquidated damages depends
on the failure to ship on time. but the damage is not -attributable to
this cause that the provision for liquidated damages must be regarded
as a penalty.. However, even if delay in shipment was the evil to be
avoided, the fact that there was, no pumping station to which the
equipment could be delivered even at the time the equipment contract
was made, and the very prospect for a contract for the construction
of the station was bleak, deprived the situation of that immediacy
or urgency which could have justified a provision for liquidated dam-
ages.13 It seems to me perfectly idle to advance as' a justification for
such a provision the 'desirability of "coordinating" the equipment
contract with a construction contract which was not yet executed, and
which was not to, be executed for a long time to come. And, the fact

'a These factors are stated to be relevant in determining the validity of a liquidated
damages provision In a supply contract in 16 Comp. Gen. 344 (1936). Compare also
The Columbia, 197 Fed. 661 (D. C. S. D. Ala. 1912), affd. 199 Fed. 990, holding that a
vessel that had no charter could not stipulate for damages if repairs should be made late.
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that the -pumping station was in an area not always dependent on
pumped water gave the situation even less urgency than it would
otherwise have had. It was this no doubt that may also have been a
factor in the rather leisurely manner in which the contracting agency
proceeded to redesign the station and let a contract for its construc-
'tion. It would hardly be contended that the Government could in-
clude a liquidated damages provision in a supply contract that called
for the delivery of equipment for a special and exclusive purpose
more than a year before that purpose could be accomplished.

Quite apart from such considerations, for a liquidated damages
provision to be valid, the prospective damages must be unmeasurable,
although real. Adetermined attempt is made in the majority opinion
to paint a rather frightening picture of the damages that could pos-
* sibly have been sustained but that were not actually suffered. The
only real damage that could have been sustained either from failure to
ship the pumping equipment on time or install it on time would have
arisen from the partial or total loss of crops but the damages arising
ifrom such losses can be measured by agronomists with uncanny ac-
curacy. The other damages, which are not mentioned in the contract
,-but in a post-contract memorandum of the contracting officer seem
to me wholly imaginary. That the Governnent's employees might
have been annoyed by a few telephone .calls from disgruntled water
users is a rather trivial basis for liquidated damages. As for the pos-
sibility that the contractor who was to construct the pumping station
might have sued the Government if-the pumping equipment were not
available'when he was ready to install it, the delivery of the equip-.
ment to the contractor's shipping point would not necessarily guar-
antee its arrival. Moreover, as the contract for the construction of
the pumping station is not before the Board, it does not seem to me
to be possible to say whether the contractor would have had any right
to sue the Government. As a matter of general' law, it is well settled
that the mere late delivery of 'materials entitles the contractor only
to an extension of time for the performance of the contract.

In general, I do not challenge the correctness of the summary of
the Federal law'on unliquidated damages which is contained in the
majority opinion. I do think,' however, that it tends to exaggerate the
degree of certainty that is characteristic of this law. As the Court of
Claims said in a very recent case, Hughes Bros. Inc. v. United States,
133 Ct. Cl. 108, 112 (1955): "When are liquidated damages provi-
sions enforceable and when are they construed as penalties2 The cases
on this question do not enunciate an absolutely consistent formula."
It is also true that, while there are authorities which would seem to
indicate that the Federal doctrine is that the fact that 'the Govern-
ment suffered no perceptible loss is no justification for refusing to en-
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force a liquidated damages provision, in most cases this is merely a
presumption that makes it unnecessary for the Government to offer
proof. It is quite another proposition'to insist that when it is clear
that no damage was sustained by the Government liquidated damages
should nevertheless be imposed.l4 This is hardly a civilized doctrine
-that is likely to be accepted today.5 And, finally, while it is also true
that liquidated damages provisions are to be judged as of the time of
the making of the contract, it is no less true that hindsight is usually
better than foresight, and that the situation as it existed at the time
the contract was made may be better understood and judged in the
light of subsequent events.6-

In my view of the, case, the third issue discussed in the majority
opinion, is wholly irrelevant. If the provisions of the specifications,
properly construed, required the delivery of the equipment only in
time for its' installation, there was no need for an extension of time
to excuse delays. However, I should point out that the facts stated
in the majority opinion in connection with this issue 't further indicate
to me that the parties themselves put a practical construction on the
delivery requirements of the specifications which would seem to be
inconsistent with. the majority view. The Bureau. of Indian Affairs
would not have informed the contractor that there had been delay in
letting the contract for the construction of the pumping station unless
the information would make a difference, and it would have made
no difference if the contractor was required to deliver the pumping
equipment whether or not the pumping station was in readiness to
receive it. Moreover, subsequent events are consistent only with the
assumption that the parties did not regard the mere shipment of the
equipment as the important consideration. The contractor, who
had the pump components available, shipped them in the. latter part
of January 1957, and-they arrived at the pumping station on January

14 See, for instance, Dewey SchnolZl v. United States, 91 Ct. Cl. 1, 28 (1940) where the
court said: "Penalties are not favored by the courts when, as in the case before us, it does
not appear that any actual damages have been sustained."

', The so-called Federal doctrine is severely criticized in Corbin on Contracts in the
very sections: of his work cited in the majority opinion. It should be noted also that in
the passage quoted in the majority opinion from Priebe & Sons, Inc. v. United States,
the latest pronouncement of the land's highest tribunal on the subject of liquidated dam-
ages, the Court does not go so far as to say that a liquidated damages provision would
be enforced even if it were clear that no actual damages had-been sustained by the Govern-
ment.: The, Court says simply that "the fact that the damages suffered are shown to be
less than the damages contracted for is not fatal." -: - - -

' This point, too, is made in Corbin, Contracts, vol. 5, section 10G3, pp. 304-05: "It is
to be observed that hindsight is frequently better than foresight, and that,, in passing
judgment upon the honesty and genuineness of the pre-estimate made by the parties, the
Court cannot help but be influenced by its knowledge of subsequent events."

.1 These facts are correctly stated, except that I would not say that the contractor
"'learned" from the Bureau of Indian Affairs that the pumping units would not be installed
uintil a later date. It was 'in fact notified of the delay by the Bureau. Moreover, this
notification was, not asual but in a discussion" of the problem in the winter of 1956-57
when most of the performance time had elapsed.



336 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [65 L.D.

28, 1957. Between this date and March 4, 1957, by which' time the.
motors should have been delivered, five weeks elapsed. During these
five weeks, a not inconsiderable period of time, the Government never
so much as addressed a letter to the contractor to inquire why the
motors had not also been shipped. If there had been any urgency
about the motors, surely the Government would have reminded the
contractor that unless he took steps to deliver the motors, he might
incur liquidated damages. Indeed, such, warnings are quite common
in the administration of Government contracts. To me, the conclu-
sion is irresistible that the parties did not regard the shipment of
the pumping equipment at that time as possessing any importance.

WILLIAM SEAGLE, M1/ ember.

THE DREDGE CORPORATION

A-27429 (Supp.) Decided Augmt 14, 1958

Solicitor, Department of the Interior-Secretary of the Interior.
The Deputy Solicitor has been delegated authority to decide land appeals taken

to the Secretary of the Interior and' his decisions on such appeals are, in
effect, decisions of the Secretary.

Mining Claims: Determination of Validity
The Department of the Interior has long recognized a distinction between two

categories of cases involving the determination of validity of mining claims,
the first category including cases where the validity of a claim turns on the
legal effect to be given to facts of record (a question of law) and the second
category consisting of cases where the validity of a claim depends upon the
resolution of a factual issue (a question of fact). The Department has
faixayt held hearings in the second category of cases but not in the first
category. . ' -

Administrative TProcedure Act: Hearings-Mining Claims Determination of
ValidityC

The Administrative Procedure Act does not require the holding of hearings in
mining cases where the facts are not in dispute and the validity of a claim
presents. solely a legal issue; therefore a hearing is not required before
holding mining claims to be null and void because at the time they were
located the lands were included in outstanding small-tract leases.

SUPPLEMENTAL DECISIOw

The Dredge Corporation has filed a petition that the Secretary of
the Interior exercise his supervisory jurisdiction over a decision ren-
dered by the Deputy Solicitor of this Department on September 23,
1957, in the matter of sixteen mining claims located by, the petitioner
in the vicinity of Las Vegas, Nevada (The Dredge .Corporation 64
I. ID. 368 (1957)), and that the Secretary remand the matter to the



-8 S361 0 0 -0 ;: THE DREDGE CORP. . . . 337
Au ust 14, 1958

-I local land office with instructions to hold hearings on all relevant-

matters.
Much of the argument contained in the petition is directed to

matters not ruled on in the decision, e. g., the propriety of the classi-
fication of a large part of the land embraced in the claims for dis-
position under the Small Tract Act (43 U. S. C., 1952 ed., Supp. V,0
secs. 682a-682e) and the holding of the Director of the Bureau of Land
Management that the classification of land for disposition under that
act removed the land from the operation of the mining laws. Since
those matters are outside the scope of the decision complained of,
alleged errors of the Bureau of Land Management in ruling on such
matters are not properly raised in an attack on the Deputy Solicitor's
decision. While the Deputy Solicitor affirmed in part the decision of
the Director, that affirmation was only of the ultimate conclusion
reached by the Director that certain of the mining claims were null and
void and was neither approval nor disapproval of reasons relied upon
by the Director but not discussed in the Deputy Solicitor's decision.

One of the petitioner's major contentions is that the decision of
September 23, 1957, is invalid because it was signed by the Deputy
Solicitor and not by the Secretary, the Under Secretary, or one of the
Assistant Secretaries. The answer to this argument is that the Dep-
uty Solicitor's decision is, in effect, the decision of the Secretary.
Under Reorganization Plan No. 3 of 1950, effective May 24, 1950 (15
F. R. 3174; 5 U. S. C., 1952 ed., p. 160), the Secretary was authorized
to delegate to any officer, agency, or employee of the Department the
performance of any function of the Secretary. Pursuant to that;
authority, the Secretary delegated to the Solicitor-
all the authority of the Secretary of the Interior with respect to the disposition
of appeals to the Secretary from decisions of the Director of the Bureau of Land
Management (or his delegates), and from decisions of the Director of the
Geological Survey (or his delegates), in proceedings which relate to lands or
interests in lands. (Sec. 23, Order No. 2509, amendment No. 16, July 18, 1952;
17 F. R. 6794.)

By amendment No. 20, a new section 3 was added to Order No. 2509
which authorized the Solicitor, "in writing, [to] redelegate e * * any
authority delegated to him by the Secretary of the Interior, including
the authority delegated by sections 20 through 28, inclusive, of this
order." (19 F. R. 6312.)

Finally, by Solicitor's Regulation 4 of September 24, 1954, the Act-
ing Solicitor delegated to the Deputy Solicitor "all of the authority of
the Solicitor of the Department of the Interior, including the author-
ity vested in the Solicitor by sections 20 through 28, inclusive, of Order
No. 2509, as amended * * *." (19 F. R. 6312)X

478:5858 2.:
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Therefore, in deciding the petitioner's appeal, the Deputy Solicitor
acted strictly in accordance with authority delegated to him.

The petitioner's second major contention is that the Deputy Solicitor
ignored the .decision rendered by the Secretary in U'nited States v.
Keith V. O'Learyet al., 63 I. D. 341 (1956). On the contrary, the
decision under attack carefully distinguished the fact situation dealt
with by the Secretary in the O'Leary case from the fact situation
presented by the claims of the Dredge Corporation and the law appli-
cable in each situation. It held that the law applicable to a situation
such as that presented by the O'Leary case is not applicable to the fact
situation presented by the Dredge case.

Perhaps one of the petitioner's chief difficulties lies in the fact that
while the'decision held the claims, in part, to be void ab initio, it also
characterized the claims as being without validity. The petitioner
seems to be under the impression that the validity of any mining loca-
tion must be tested at a hearing, meaning a hearing at which the
parties may appear and present evidence. Such is not the case.
-While certainly no. mining claim has validity without a discovery (and
where the Department attacks a mining claim on that issue the De-
partment must, under the holding in the O'Leary case, afford the
claimant a hearing in compliance with the provisions of the Adminis-
trative Procedure Act), factors other than discovery enter into the
question of the validity of such a claim. These factors, depending on
what they are, may or may not require that the claimant receive, a
hearing.

Almost from time immemorial the Department has observed a clear
distinction between cases where the validity of a mining claim turns on.
the legal effect to be given to facts of record (a question of law) and
cases where the validity of a claim depends upon the resolution of
a factual issue (a question of fact). The second category of cases
involves such issues as whether a discovery has been made or whether
required expenditures for a patent have been made (in cases where
claimants apply for a patent). Where there is a dispute on these
latter issues, they can be resolved only upon the basis of eidence
such as the testimony of witnesses and pertinent documents like as-
say reports. Such evidence can properly be received only at a hearing
where witnesses are subject to cross-examination and observation as
to demeanor. Consequently, in this category of cases, the Depart-
ment has always ordered hearings to be held upon the basis of which
a determination of the validity of the claims is made. See, for ex-
ample, the early case of Franklin Bush, 2 L. D. 788 (1884).

Concurrently, however, while granting hearings in all cases involv-
ing factual issues, the Department has determined the validity of
claims where 'only legal issues were involved without holding hear-
ings. Thus, in High Meees, 29 L. D. 456 (1900), a claim was in ef-
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feet held invalid where it was located within the Uncompahgre Indian
reservation. In The Dailey Clay Products Company, 48 L. D. 429
(1921); on rehearing, 48 L. D. 431 (1922), a claim was determined to
be void a iitio because located on forfeited Oregon and California
Railroad grant lands which were chiefly valuable for waterpower
sites at a time when such lands were not available for mining loca-
tion. In James C. Reed, 50 L. D. 687 (1924), the Department declared
illegal and void a mining claim located on land within a first-form
reclamation withdrawal. In Filtrol Company v. Brittan and Echart,
51 L. ID. 649 (1926), the Department held to be invalid ab initio a
claim located on land included in an oil and gas permit. In Coeur
D'Alene Crescent Mining Company, 53 I. D. 531 (1931), a claim lo-
cated on land in a power-site withdrawal was held invalid. I all these
cases, extending back 58 years, the Department held the claims in-
volved to be invalid without holding a hearing.1 In fact, in United
States v. United States Borax Company, 58 I. D. 426 (1944), the De-
partment, in holding a claim to be void from its inception because
located ol land included in an oil and gas permit, said:

As the facts supporting these conclusions are established by the official rec-
ords of the General Land Offide a contest proceeding [i.e., a hearing] is un-
necessary. (P. 444.)

From this recital of departmental cases, it is obvious that the more
recent cases declaring claims to be void upon the basis -of facts of
record, without holding a hearing t merely follow over a half century
of precedent.

In short, for well over 50 years and probably much earlier, the
Department has followed two distinct procedures in. determining the
validity of mining claims, holding hearings in cases turning on ques-
tions of fact and not holding hearings in cases turning on questions
of law. As explained in the Deputy Solicitor's decision of September
23, 1957, and the earlier decision in Clear Gravel Enterprises, Inc.,
64 I. D. 210 (1957), the O'Leary decision involved only the first cate-
gory of cases. It was not applicable, and was not intended to be
applicable, to the second category of cases.

An examination of the hearings provisions of the Administrative
Procedure Act, spra, demonstrates clearly that they are aimed at
and confined to hearings for the purpose f receiving evidence on
factual issues. Section 5 of the act ( U. S. C., 1952 ed., sec. 1004)
provides in pertinent part as follows:

Other earlier cases are amies W. Logan, 29 L. D. 395 (1900) ;, Ool6mookas Gold Mtning
Company, 28 L. D. 172 (1899); F. B. Robbins, 42 L. D. 481 (1913) Joseph E. McOory
et al., 0 L. D. 623 (1924); and John Roberts, 55 I. D. 430 (1935i).

0Clear Gravel Enterprises, Inc., 64 I. D. 210 (1957); R. J. Walter et al., A-27243
(March 15, 1956.); Clear Gravel Enterprises, Inc., A-27287 (March 27, 1956) R5. L. Greene
et al., A-27181 (May 11, 1955).; United States v. Wilrnot D. Everett et al., A-27010
(October 17, 1955).
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See. 5. In every case of adjudication required by statute to be determined on
the record after opportunity for an agency hearing * *

(a) Notice.-Persons entitled to notice of an agency hearing shall be timely
informed -of * * (3) the matters of fact and law asserted. * * *

(b) Procedure.-The agency shall afford all interested parties opportunity for
(1) the submission and consideration of facts, arguments, offers of settle-
ment * 

(c) Separation of Functions.-The same officers who preside at the reception
of evidence pursuant to section 7 shall make the recommended decision or initial
decision required by section 8 * * * * * no such officer shall consult any
person or party on any fact in issue unless upon notice and opportunity for all
parties to participate * * *. (Italics added.)

:Section 7 of the act (5 U. S. C., 1952 ed., see. 1006), provides in perti-
* nent part as follows:

Sec. 7. In hearings which section 4 [rule making] or 5 requires to be conducted
pursuant to this section-

(a) Presiding Officers.-There shall preside at the taking of evidence (1) the
agency * * *:

(b) Hearing Powers.-Officers presiding at hearings shall have authority
* * * to * * * (3) rule upon offers of proof and receive relevant evidence * *

(c) Evidence,- 4
* 4 Any oral or documentary evidence may be received, but

every agency shall as a matter of policy provide for the exclusion of irrelevant,
immaterial, or unduly repetitious evidence and no sanction shall be imposed or
rule or order be issued except upon consideration of the whole record or such
portions thereof as may be cited by any party and as supported by and in accord-
ance with the reliable, probative, and substantial evidence. Every party shall
have the right to present his case or defense by oral or documentary evidence,
to submit rebuttal evidence, and to conduct such cross-examination as may be
required for a full and true disclosure of the facts. *

(d) Record-The transcript of testimony and exhibits, together with all
papers and requests filed in the proceeding, shall constitute the exclusive record

* for decision in accordance with section 8 * $ *. (Italics added.)

Section 8 of the act (5 U. S. C., 1952 ed., sec. 1007) provides in perti-
nent part as follows:

See. S. In cases in which a hearing is required to be conducted in conformity
with section 7-

(a) Action by Subordinates.-In cases in which the agency has not presided
at the reception of the evidence, the officer who presided * * * shall initially
decide the case * *. Whenever the agency makes the initial decision
without having presided at the reception of the evidence, such officers shall first
recommend a decision * * (Italics added.)

These sections of the Administrative Procedure Act demonstrate
beyond doubt that they envision hearings for the purpose of resolving
factual disputes, not proceedings for hearing oral argument on ques-
tions of law with the basic facts not in dispute. The petitioner does
not deny that small tract leases had been issued for all but two 5--acre
tracts included in its claims at the time the claims were located. The
only question presented then is the legal question whether mining



36 X THE DREDGE CORP.- 341'
August 14, 1958

claims could validly have been located on lands already embraced in
small tract leases. For what purpose then should a hearing be held
under the Administrative Procedure Act? The petitioner does not
assay to answer this question. And, if a hearing were held, what
would make up the "record" of the hearing upon which a decision
would have to be based? The legal argument of counsel, the same
type of argument as is usually presented in briefs after a hearing?
If so, would counsel be subject to cross-examination on his argument?
Further, would such legal argument be entitled to special sanctity or
demand a higher degree of respect for having been made at a hearing
and constituting part of the "record"? These are pertinent questions
which the petitioner does not raise, much less answer. Certainly, if
the Department is correct in holding as a matter of law that land!
under small tract lease is not open to the operation of the mining
laws the locator cannot possibly have acquired any right in the land
by its attempted locations after small tract leases had issued and a
hearing on the question whether the locator may have complied with
the naining laws in other-respects, such as discovery, would be futile.

It is only when there is a possibility that a right may have been
acquired in the land that the rule laid down in the O'Leary case is
applicable. While a mining claim located on land subject to. the
operation of the mining laws may be invalid because of no discovery
or because of some other reason, such a claim is not void ab initio.
It was located on land subject to the operation of the mining laws and
it is entitled to the protection of those laws until its invalidity is es-
tablished by due process of law, which, of course, requires a hearing.
Such is not the case of a claim located on land not subject to the min-
ing laws. That claim is void from its inception. In the latter case,
the Department has the duty of declaring the claim to. be of no effect
in order that any cloud on the Government's title may be removed
and no duty rests on the Department to accord the claimant a hearing
prior to declaring that the claim is void ab initio.

In the circumstances presented by this case, we do not feel that
there is any justification for any further proceedings by the Depart-
ment in the matter. Unless the petitioner can specify with more par-
ticularity than that of its present petition the issue or issues on which
it believes itself to be entitled to a hearing under the Administrative
Procedure Act, this decision will stand as the final action which the
Department will take in the matter of the sixteen claims of the Dredge
Corporation.

ELMER F. BNrr, 
Solicitor.
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APPEAL OF BLACK HILLS DITCHING CO., INC.

IBCA-145 Decided August 15, 1958

Contracts: Bids: Generally-Contracts: Unforeseeable Causes-Contracts:
Delays of Government

A claim of a contractor for an extension of time based on the theory
that the Government was obligated to notify it immediately of the award
of the contract must be rejected when under the terms of the bid form
the Government was allowed sixty days to accept or reject the bid, and
notification was given long before the expiration of this period. Moreover,
since bids are opened publicly, the contractor could readily have ascertained
whether it was the successful bidder.

Contracts: Unforeseeable Causes-Contracts: Delays of Contractor-Con-
tracts: Notices-Contracts: Performance

A claim of a contractor for an extension of time based on delay in se-
curing performance and payment bonds, due to the unexpected liquidation
of its bonding company, must be denied, even if it be assumed for the sake
of argument that this event was unforeseeable, when it is wholly specula-
tive whether the delay actually made any difference to the contractor.
Even if the contractor had been able to obtain the bonds sooner, it does
not follow that it would necessarily have been given notice to proceed any
earlier than it was given. Moreover, the contractor has not shown that
it would have obtained a more favorable performance period if the delay
had not occurred.

Contracts: Unforeseeable Causes-Contracts: Acts of Government-Con-
tracts: Performance-Contracts: Specifications

A contractor is not entitled to an extension of time for performance on
the ground that the Government required the installation of a different
type of pump than that designated in the specifications when there is no
showing that either type of pump, the delivery of which would have re-
quired from 60 to 90 days, would have arrived on the job at the time of
its contemplated installation.

Contracts: Unforeseeable Causes-Contracts: Delays of 2 ontractor-Con-
tracts: Specifieations-Contracts: Performance

A- contractor who is entitled to an extension of time for performance
by reason of such an unforeseeable cause as "unusually severe weather"
is none the less entitled to such relief, despite the fact that its progress
schedule, which it was required by the specifications to furnish to the
Government merely for the latter's information, may have indicated that
no work wag originally scheduled during part of the period when the
unusually severe weather occurred.

BOARD OF CONTRACT APPEALS

Black Hills Ditching Company, Inc., of Rapid City, South Dakota,
has appealed from the findings of fact and decision of the contract-
ing officer dated December 3, 1957, denying its request for an
extension of time for the performance of Contract No. 14-20-150-9
with the Bureau of Indian Affairs.
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The contract, which was dated September 26, 1955, was on U. S.
Standard Form 23 (revised March 1953) and incorporated the Gen-
eral Provisions of U. S. Standard Form 23A (March 1953). It
provided for improvements to the sewerage system of the Pierre In-
dian School, South Dakota. The contract price was $35,800.

Bids were opened on September 8, 1955, and the appellant was
found to be the only bidder. As award of a contract required De-
partmental approval, it was sought by the contracting officer by
air mail letter dated September 14, 1955, and it was given by the
Department by telegram on September 19, 1955 which authorized the
award of the contract to the appellant on or after September 26, 1955.
The contracting officer notified the appellant by telegram on Septem-
ber 26, 1955 that it had been awarded the contract but stated: "Do not
proceed with work until specifically authorized to do so by this office."
This telegraphic award was confirmed by, air mail letter dated Sep-
tember 28, 1955, with which the contract and bond forms were trans-
m aitted to the appellant for execution. The appellant's bonding com-
pany unexpectedly went out of business, however, and it was not
until October 25, 1955 that the appellant returned the-contract docu-
ments, properly executed, to the contracting officer. The record does
not show precisely when they were received by the latter but, since
they were sent by mail, it may fairly be assumed that they reached
him by October 27, 1955.

Having received them, the contracting officer by telegram gave the
appellant notice to proceed on October 31, 1955. Under the terms
of the contract, work was required to be started within 20 calendar
days of the receipt of such notice, and to be completed within 150
calendar days of the date of the receipt of such notice. Thus, the
completion date for all work under the contract was established as
March' 29, 1956. By Change Order. No. 1, dated December 3, 1957,

-the contracting officer extended the time for completion of the work
by reason of "unusually severe weather" by 9 days, or until April 7,
1956.1 The work, which was actually not commenced until April ,
1956, was not substantially completed, however, until June 7, 1956,
and thus it was 61 days late. As under paragraph 2 of the General
Conditions of the specifications liquidated damages were to be im-
posed in the amount of $10 per day for each calendar day of delay in
the substantial completion of the work beyond the time for completion
stated in the contract or any extension thereof, liquidated damages in
the amount of $610 were assessed against the appellant. By its ap
peal, the appellant, which originally sought an extension of time of

'The contracting officer' found that the weather was "unusually severe" between
November 12 to 19, inclusive, and added one day to this period for remobilization.
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70 calendar days, seeks an extension of time sufficient to avoid imposi-
tion of liquidated damages.

Extensions of time were sought by the appellant during the per-
formance of the contract on a variety of grounds but the contracting
officer in his findings and decision held that none of them furnished
an adequate basis for such action, except for the "unusually severe
weather" which led him to extend the time by Change Order No. 1.

In his notice of appeal, the appellant states generally that he is
*: u appealing from "the decisions or findings of fact" of the contracting

officer, alt1ough in his specific comments on the alleged errors of the
contracting officer he does not go into detail with respect to all of
them. As a notice of appeal is to be liberally construed, the Board
will assume that the appellant is challenging all of the contracting
officer's findings and conclusions.

The contract documents in this case contained a "disputes" clause
(paragraph 16 of the General Conditions of the specifications),
and the usual "delays-damages" clause (clause 5 of the General Pro-
visions of the contract). 2
* The first ground advanced by the appellant in support of its re-
quest for an extension of time was that the contracting officer de-
layed 18 days in notifying it that it had been awarded the contract,
with the result that it was in turn delayed in obtaining firm commit-
ments from suppliers and subcontractors. As this alleged cause of
delay arose prior to the award of the contract, the question arises
whether the Board has jurisdiction under the "disputes" clause to
consider whether the alleged cause of delay was excusable. This
question need not be determined, however, since assuming even that
the Board has jurisdiction, the contentions of the appellant are clearly
without merit. The bid form allowed the Government 60 days within
which to notify bidders of the acceptance of a bid, unless the bidder
indicated a shorter period of time, and the appellant did not do so
in submitting its bid. The Government, in fact, acted with great
promptness in informing the appellant of the acceptance of its bid,
especially when it is considered that Departmental approval had to
be obtained. Moreover, the appellant could readily have found out
whether it was the successful bidder, since bids- are opened publicly,
and bidders may attend the opening, as the appellant was expressly
informed in the instructions to bidders 2

The former provided for the consideration of "any dispute concerning a question. of
fact arising under this contract * * '," while the latter provided that the contractor
should not be charged with liquidated damages "because of any delays in the completion
of the work due to unforeseeable causes beyond the control and without the fault or
negligence of the Contractor," including but not restricted to certain named causes
among which were "acts of the Government" and "unusually severe weather."

3 In paragraph 9 of the instructions under the heading "Bidders Present" it was stated:
"At the time fixed for the opening of bids, their contents will be made public for the
Information of bidders and others properly interested, who may be present either in person
or by representative."
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A second ground advanced by the appellant as a justification for an
extension of time was the fact that the bonding company with which
it dealt suddenly went out of business, and that the necessity of
furnishing an up-to-date financial statement to the new bonding
company which, it alleges alone required a period of two weeks, caused
a delay in returning the signed contract, to ether with the necessary
payment and performance bonds. This delay was longer than it need
have been, however, because the new bonding company sent its agent
a defective form of power of attorney in connection with the issu.-
ance of the bonds. The delay in obtaining the bonds in turn: delayed
the issuance of the notice to proceed, and the appellant contends, ap-
parently, that he Was thus deprived of a period of good working
weather in the month of October.

Under the terms of the bid form, the successful bidder was re-
quired to execute the contract, and give performance and payment
bonds within 20 calendar days of the receipt of the documents unless
a longer period of time was allowed by the Government. The con-
tracting officer has, found that the appellant took approximately 30
days to sign and return the contract documents. As the contracting
officer accepted them and issued notice to proceed with the work, he in
effect exercised the privilege accorded him by the contract of allow-
ing a longer period for return than that specified in the bid form.

The contracting officer denied the request of the appellant for an
extension of time by reason of the delay in securing the bonds on two
separate grounds. The first was that the delay was "within the Con-
tractor's control, and as an exigency of contract execution, foresee-
able." Thesecondwasthat

* * * by reason of its failure to arrange definite commitments with its sub-
contractors and suppliers, its delay in execution of the contract and bonds, and
its complete lack of diligence in commencing and prosecuting the work after
receipt of notice to proceed the Contractor deprived itself of at least twenty (20)
work days (more than 8% of the estimated construction time) in the most
favorable construction season within the contract performance period.,

This request for an extension of. time seems to involve a number
of rather puzzling legal questions. It has been held that the "delays-'

damages" clause, is applicable only when the event that is responsible
for delay occurs subsequent to the making of the contract 4 Can the
clause be applied in the present case despite the facts that the formal
contract had not yet been executed, and notice to proceed had not yet'
been given? Even assuming that this question should be answered in
the affirmative, it seems to the Board' that this- request for an exten-
sion of time must be denied, although not precisely on either of the
grounds advanced by the contracting officer.

iSee Morrison-KnuSdsen Co., Inc., 60 . D. 479, 483 (1951)..
478582-58 4
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The Board does not deem it necessary to decide whether the liquida-
tion of the appellant's bonding company was foreseeable. Even if it
be assumed for the sake of argument that it was unforeseeable, there
would still seem to be no valid reason for granting the appellant an
extension of time. It is wholly speculative whether the delay. act-
ually made any difference to the contractor. If it had not occurred,
it is probable, although far from certain, that the appellant would
have obtained the performance and payment bonds sooner-perhaps
before the middle of October. But, even so, it does not follow that
the appellant would necessarily have been given notice to proceed any
sooner than it was given. In addition, the appellant has not shown
that it would have obtained a more favorable performance period if
the delay had not occurred. The time lost in obtaining the bonds was
not charged against the contract performance period of 50 days,
and there is no convincing proof that the loss of this time was a sub-
stantial factor in causing the performance of the contract work to be
protracted beyond the end of that period.

A third ground advanced by the appellant as a justification for an
extension of time was the approval of a pump different from that
designated in the specifications. This change was admittedly made by
the contracting officer. However, the delivery of either type of pump
would have required from 60 to 90 days, and there is nothing to show
that either type of pump would have arrived on the job in time to,
have been installed during the period of operations in the fall of 1955
which the appellant appears to have- contemplated in its initial plans
for the performance of the contract work. Pump installation would
be among the last items of work to be accomplished, and the appellant
did no work through the whole of the winter of 1955-56.

The Board now comes to what was really the principal ground on
which the appellant sought an extension of time from the contracting
officer. The appellant, as already stated, did not actually perform any
work at all during either the fall of 1955 or the winter of 1955-56.
The work was accomplished entirely during the spring of 1956.
Severe winter weather usually prevailed in the region where the work
was performed, and it was for this reason perhaps that 150 calendar
days were allowed for its performance, although it was actually per-
formed within a period of 56 calendar days, of which only 40 were
working days. The appellant contended, however, that it was entitled
to an extension of time of 0 calendar days because it encountered
weather that was even more severe than usual. The contracting
officer, however, limited the extension of time for this reason to the
period from November 12 to 20, 1955, inclusive, as already indicated.

Although the appellant's plans for the performance of the work are
not entirely clear, the Board must assume that it was in a position to
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prosecute it by at least November 12, 1955, since the contracting officer
granted it an extension of time for 9 days, beginning on that date. The
refusal of the contracting officer to grant a longer extension of time
than this appears to have been due to two reasons: (1) his opinion that
the weather during the balance of the month was not unusually severe,
and (2) the fact that the appellant's own progress schedule indicated
that it did not intend to perform any further work after November 26,
which was to be the date of its winter shutdown.

The contracting officer based his findings with respect to the severity
-of the weather during the month of November 1955 on official weather
data covering the period 1935-1955. On the basis of this weather data,
which the contracting officer included in the record, the Board must
-conclude that the weather was unusually severe throughout the period
from November 12 until the end of the month, and that the appel-
-lant must be granted an additional extension of time, covering the
ten-day period from November 21 to November 30, inclusive.

The fact that the appellant's progress schedule indicated that it
Qdid not originally, perhaps, intend to work after November 26 is not
necessarily a bar to such action. The Board has held that a docu-
ment of the nature of the progress schedule in the present case is merely
for the information of the Govermnent.6 Having furnished it, the
-appellant was not necessarily bound to adhere to the schedule of work
which was outlined in it. If, for instance, the weather was more
moderate than usual, there was nothing to prevent the appellant from
taking advantage of the situation by putting off to late November,
or thereafter, the work scheduled for performance during the first
-and middle parts of the month.

As for the weather during the period running from March 18, 1956,
the scheduled date for the resumption of the work, to June 7, 1956,
the date of its substantial completion, the weather data included in
the record indicates that the weather was not unusually severe dur-
ing any part of this period, and the contracting officer was entirely

5 Paragraph 23 of the General Conditions of the specifications required the contractor,
in order to assist in the coordination of the work, to furnish the contracting officer
within 30 days after notice to proceed, with six copies of a progress schedule. This
schedule was to be in the form of a bar chart in which the various phases of the work
were to be shown by horizontal bars whose length was to be measured in calendar days.
The progress schedule was not furnished by the appellant, however, until some time
between December 12, 1955, when it was reminded of its dereliction, and January 17,
1956, when the schedule was approved. The. copy of the progress schedule included
in the record shows that all the work to be performed under the contract was to be
performed between the dates of November and 26, 1955, inclusive, and March 18 and
29, 1956, inclusive.

5
See A. S. Horger Construofim Co, 68 I. D. 401 (1956); Prker-Schram Co.,

IBCA-71 (January 31, 1957).
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justified, therefore in refusing to grant an extension of time for
weather conditions during this period .7

CONCLUSION

Therefore, pursuant to the authority delegated to the Board of
* Contract Appeals by the Secretary of the Interior (sec. 24, Order
No. 2509, as amended; 19 F. IR. 9428), the findings of f act and decision
of the contracting officer are affirmed, except that the appellant is
granted an additional extension of time of ten days.

W: LIAM SEAGLE, Member.

We concur:
ThvEODQou JI. IIAAS, Chairman.
HERBERT J. SLAUGHTER, Member.

RICHFIELD OIL CORPORATION

A-27603 Decided August18,1958

Oil and Gas Leases: Assignments or Transfers
Instruments in which an assignor agrees to "sell, assign, convey, transfer,

and set over" portions of two leases and the assignee obtains all of the
assignor's right under the leases toproduce oil or gas from zones below
4,000 feet are assignments and not "subleases in the nature of operating
agreements" even though, by separate agreement, the parties to the assign-
ments mutually promise that under certain conditions either party will
transfer his interest in the leases to the other party.

Oil and Gas Leases: Assignments or Transfers-Administrative Practice
Where there is a dispute between the parties to a transfer of interests in an

oil and gas lease as to whether the transfer constitutes an assignment of
record title or an operating agreement, the Department will,not approve
the transfer until the dispute is resolved by the parties or the courts.

Oil and Gas Leases: Assignments or Transfers.
Under section 30 (a) of the Mineral Leasing Act, as enacted on August 8,

1946, an assignment or a sublease of an oil and gas lease cannot take effect.
unless three original executed counterparts thereof are filed in the proper

7 The record contains no weather data for December, 1955, or January and February,
1956. There is, however, a comment In the contracting officer's letter of October 3,
1956 to the contractor to the effect that "the weather for December 1955 and January
195,6 was abnormal and more severe than normal." This may have represented merely
the impression of the contracting officer, not based on any precise weather data. It does
not, in any event, quite amount to a conclusion that the weather was then "unusually
severe" within the meaning of the delays-damages provision. Significantly, the con-
tracting officer did not make any Snding in his formal findings of December 3, 1956
that the weather was unusually severe in December 1955 and January 1956. The
appellant itself, which bears the burden of establishing an excusable cause of delay, has
offered no weather data for the months in question.
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land office, and this requirement is applicable to assignments filed for ap-
proval after that date even though the assignments were executed prior
to that date.

- APPEAL FROMV THE BUREAU OF LAtD NANAGEIHXTX 

Richfield Oil Corporation has appealed to the Secretary of the In-
terior from a decision of December 3, 1957, by the Acting Director of
the Bureau of Land Management which- affirmed a decision of the
manager of the Sacramento land office denying the appellant's ap-
plication for approval of certain agreements, executed on January 15,
1936, transferring interests in oil and gas leases from Universal Con-
solidated Oil Company to William C. McDuffie as receiver for Rich-
field Oil Company of California. The appellant is assertedly Rich-
field Oil Company's successor in interest to the agreements.

The agreements here under consideration involve portions of lands:
covered by oil and gas lease Sacramento 019376 (formerly Visalia.
09301) and Sacramento 019377 (formerly Visalia 09302), which are
exchange leases issued on November 13, 1939, pursuant to section 2 (a)
of the act of August 21, 1935 (49 Stat. 679), to Universal Consolidated
'Oil Company for 10 years and so long thereafter as oil or gas is pro-
duced in paying quantities. The leases, which were originally issued
under section 18 of the. Mineral Leasing'Act (30 U. S. C., 1952 ed.,
sec. 227), were acquired by Universal Consolidated Oil Company by
assignments approved February 5,1923.

On July 17, 1956, the appellant filed two separate instruments, ex-
ecuted on January 15, 1936, each entitled "Assignment". affecting
respectively, each of the above-identified leases. An unsigned photo-
static copy of each assignment was included with the application.
Another instrument executed on January 15, 1936, entitled "Mutual
Agreement" (and an unsigned photostatic copy of this agreement) ,
which defines the privileges, rights, and obligations of the parties to
the assignments, was also filed with the application. Under each of
the assignments, Universal Consolidated transferred its interest in
.oil and gas, below 4,000 feet on a portion of the lands covered by the*
leases to William C. McDuffie as receiver for Richfield Oil Company,
of California.' The assignment of interests in 019376 sets forth the
title of the assignor, Universal Consolidated Oil Company,' and re-
-cites that the assignor-

1In a letter of December i7, 1936, to the Director, Petroleum Conservation Division,
counsel for Universal stated that the assignments and the agreement were entered into
in the settlement of litigation by the minority stockholders of Universal Consolidated
Oil Company against the receiver of Richfield Oil Company of California. The settle-
ment was made pursuant to an agreement entered into November 19, 1935, between
the receiver and a representative of Universal. The agreement that Richfield was to
have certain rights to oil and gas belowv 4000 feet in leases Sacramento 0i9376 and
Q10877 was only one of the provisions of the agreement of November 19, 1935, pursuant i
to which the formal assignments and mutual agreement respecting the two leases here
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does hereby sell, assign,- convey, transfer and set over, subject to the approval
of the United States of America, to William C. MeDuffle as Receiver of Richfield
Oil Company of California, his successors and assigns, subject to the terms and
conditions of an Agreement between Assignor and William C. McDuffie as Re-
ceiver of Richfield Oil Company of California executed concurrently herewith,
said lease dated August 23, 1920 in so far as it pertains to the right to produce
oil, gas and/or other hydrocarbon substances from a depth greater than four
thousand (4,000) feet * * (Italics added.)

from certain described portions of the lease, including the S1/2NE1/4
SWI4 and the S5½2S SW/4, sec. 18, T. 26 S., R. 21 E., M. D. B. & M.
The assignment of interests in lease Sacramento 019377 contains simi-
lar provisions transferring to William C. MeDuffie as receiver for
Richfield portions of lease 019377 for producing oil and gas below
4,000 feet.

The "Mutual Agreement" executed in connection with the assign-
ments refers to the conveyances from Universal to Richfield covering
"'production rights" in oil, gas and other hydrocarbon substances
beneath 4,000 feet under these leases and recites that the parties desire

N to agree as to their rights, powers, privileges, and obligations in re-
spect to the premises divided between them. Paragraph 3 of the
agreement provides in relevant part:

T that the rights so conveyed to Richfield shall be subject to no conditions
or limitations whatever, save that the portions thereof included within areas now
held under lease by Universal shall be subject to the provisions of the pertinent
lease or leases, and to the covenants and conditions respecting the same as in
this agreement set forth. * * :

Paragraph 8 of the agreement provides:

8. That Universal shall join with Richfield on Richfield's request in writing,
to procure the consent of the United States of America to the conveyance to
Richfield of all those .portions of said leases with the United States of America
to be conveyed to Richfield as hereinabove set forth. In the event such consent
Is not obtained within sixty (60) days after application therefor, Universal shall
immediately upon Richfield's request in writing, execute with Richfield an oper-

under consideration were entered into on January 15,- 1936. -A carbon copy of each
of the two assignments and of the mutual agreement was enclosed with the letter of
December 17, 1936.

The appellant filed with the application in this case a copy of a court order of Jan-
uary 15, 1936, of the United States District Court, Southern District, California, in
Consolidated Cause No. 51125-J authorizing the settlement of claims of Universal Con-
solidated Oil Company on the petition of William C. MeDuffie, as receiver of Richfield.
Oil Company of California. The decree confirmed and approved, subject to the fulfillment
of the conditions contained in paragraph 4 of the order, the agreement between E. G. Starr
(representative of Universal Consolidated) and William C. McDuffie, receiver of Richfield
Oil Company, dated November 19, 1935. A copy of the agreement of November 19, 1935,.
is not in the records on this appeal.

The appellant's application and appeal state that the interest held by the Receivership
Company under the agreement was transferred and conveyed by the Receivership Com-
pany to the appellant on March 12, 1937, under an order dated March 9, 1937, entered
in the United States District Court, Southern District of California, in proceedings in
bankruptcy for the reorganization of the Receivership Company (No. 287001J) in which
the court directed that the properties of the latter company be transferred to the appellant
on March 12, 1917. There is no copy of the order of March 9, 1937, in the record.
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ating or other agreement by the provisions of which Richfield shall acquire the
same rights and privileges in said zones below 4000 feet as Richfield would have
acquired if such conveyances herein referred to were effected. Any such agree-
ment shall be and remain in full force and effect until such time as conveyances
as herein referred to shall be fully accomplished. (Italics added.)

On two occasions within a year after the assignments were executed,
the Commissioner of the General Land Office (predecessor of the Di--
rector, Bureau of Land Management) informed Universal Consoli-
dated like assignments of deep sand rights separate from shallow sand
rights like those here under consideration were not acceptable and
would not be approved. In a letter of February 5, 1936, to couhsel
for Universal, referring to Universal's proposal to assign oil and gas
rights below a specified depth, the Comnmissioner of the General Land
Office, relying on a decision approved by the Departmenton January
31, 1936, involving Billings 021056, stated that assignments which
attempted to transfer an interest in strata or sands would not be
approved by the Department and that the Department would not
approve any instrunient, regardless of the arrangement or method
provided, which tended to assign the deep sand rights separate and
apart from the shallow sand rights. In reply to a letter of December
17,. 1936, from counsel for Universal requesting advice as to how the
agreements could be handled (sztpra, fn. ), the Commissioner, in a
letter of January 14, 1937, stated that in the opinion of the General
Land Office, a conveyance of record title in terms of sands or zones
rather than of legal subdivisions was not harmonious with efficient
administration of oil and gas leases, but added that substantially the
same result could be accomplished between the companies through the
medium of an operating agreement instead of an outright assigmuent.
The Commissioner stated that if an operating agreement were sub-
mitted in which record title to the leases remained i Universal and
Richfield were granted exclusive operating rights with respect to the
deep zones, such an agreement would be considered with a view toward
recommending to the Department that it be approved. It is noted
that counsel for Universal, in this correspondence about the assign-
ments, regarded the assignments and mutual agreeulient (copies of
which were enclosed with his letter of December 17, 1936) as a trans-
fer of record title and not as operating agreements.

The appellant's application of July 17, 1956, requests that each of
the assignments of January .15, 1936, be approved as "a sublease in
the nature of an operating agreement" and states that Universal,
the appellant, and the appellant's predecessor froni the time the
agreements were-executed until Jmne 1, 1956, were under the miscon-
ception that the istruments constituted assiginents of record title

* to the leases whereas, actually, they constitute "subleases in the nature
of operatingagreements."
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The appellant's application of July 17, 1956, asserts also that on
February 8, 1937, Universal addressed a letter to Richfield, enclosing

:a copy of the Commissioner's letter of January 14, 1937, referred to
above, stating that if Richfield would prepare and submit a form of
operating agreement, it would be considered for execution; that at
various times during the period from February 8, 1937, until the
present time, the appellant and its predecessor have attempted to work
out an operating agreement, with Universal, without success; that on
or about April23, 1956, the appellant submitted a form of an operating
agreement to Universal for consideration, and Universal failed and
refused to consider the operating agreement and now refuses to execute
an operating agreement or any other document with the appellant.

* .; : Although a copy of the Acting Director's decision from which this
and f appeal was taken was mailed to Universal Consolidated Oil Company

and the company was named a party to the manager's decision re-
jecting the appellant's application, and presumbly received, notices of
the appeals which the applicant has filed from the manager's and
Acting Director's decisions denying approval of the instruments, the
company has not entered the proceedings in the instant case.

The manager's decision of August 6, 1956, denied the appellant's
art 0 l application for approval of the instruments filed July 17, 1956, for

* a number of reasons, including the fact that the copies of the assign-
ments are not fully executed; that the assignment under 019376 de-
scribes less than a legal subdivision and such an assignment will not

* be approved unless the necessity therefor is established by clear and
convincing evidence; that the assignments were entered into by all
parties involved as assignments of record title interests and, even if
they had been properly executed and.filed, they could not, at this time,
be approved as operating agreements without the consent of all parties
involved.2

* The Acting Director's decision affirmed the manager's decision on
the ground that the instruments of transfer conveyed the entire estate
of the lessor in zones below 4,000 feet covered by the leases and were
therefore assignients and not subleases or operating agreements;
that assignments of only parts of legal subdivisions and of separate;
zones or deposits of leased lands will not be approved unless the neces-
sity theref or is established by clear and convincing evidence; and that
three original executed counterparts of any assignment must be sub-

2 Departmental regulations governing the assignment or transfer of leases or interests
therein provide in part that an assignment of a separate zone or deposit or of a part
of a legal subdivision will not be approved unless the necessity therefor is established
by clear and convincing evidence (43 CR 192.140); that the request for approval of a
transfer affecting the record title of an oil and gas lease must be made within 90 days
fromn the date of-execution of the assignment by the parties (43 CFR 192.141 (a) (2))
and that assignments of record title interests must be filed in triplicate (43 CFR
192.141 (c)).
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mitted if approval of the assignmnt is to be given by the Department,.
citing in support of: the last requirement the departmental decision
in the case of David L. Mills, A-26949 (September 27, 1954).

On this appeal, it is again contended that the documents entitled
"Assignment" and "Mutual Agreement," are, in: effect, subleases in
the nature of operating agreements and not assignments of record
title. The appellant relies principally on the provisions in paragraphs
numbered 4, , 6, and of the mutual agreement in support of this
contention. These paragraphs provide, in effect, that if either of
the parties fails to perform specified drilling, operating, and produc-
ing requirements, the defaulting party shall surrender or convey (in
paragraph 7, surrender and convey) to the other all of the interest
of the defaulting party in and to the lease (with exceptions not here.
relevant).
*Although I do not agree with the appellant's interpretation of

these provisions as establishing that the instruments in question.are
subleases in the nature of operating agreements, I see no point in
discussing them at length, for whatever favorable support they lend
to appellant's position is, more than overcome by the, specific words
of the assignments. Each assigment specified that the assignor
"does hereby sell, assign, convey, transfer, and set over * * * said
lease," the ordinary words of ',assigning a lease.3 In the case. of Ray,
SorreZ,'59 I. D. 278 (1946)., the Department held -that an instrument
which recites that the; lease owner "bargains, sells, transfers, assigns
and conveys all of his right, title, and interest" in and to a lease is an
assignment and not. a sublease. There is nobasis for, distinguishing
the words of conveyance in the assignments. here under consideration
fromin those in the SorrelZ case except that the instant assignmentscon-
veyed the assignor's entire right under the leases to only the, deep
zones on designated parts of the leaseholds. .

Moreover, considering that at the. time of execution, the instru-
ments were called assignments, that in defining their respective rights
under the instrument (in paragraph 8 of the mutual agreement) the
parties thereto described the. assignments as conveyances of portions
of the: leases, and agreed to execute an operating or other agreement
if the United States did not consent to the conveyances by these as-
signments, and that for over 20 years after the execution of the instru-
ments in question the parties considered them to be assignments, the
appellant's contention that the assignments are subleases'in the na-
ture of operating agreements is not persuasive.

'It may be noted, incidentally, that Universal Consolidated acquired Sacramento
019367 by an instrument reciting that the assignor "does sell, assign, transfer and set
over" the lease, subject to the approval of the Secretary.
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Accordingly, I see no reason to disturb the determination in the
Acting Director's decision that the instruments which the appellant

- .- :requests be approved as subleases in the nature of operating agree-
ments are assignments.

In any event, even though it were more certain that the assign-
ments are in fact operating agreements, it would be contrary to the
established practice of the Department to approve them as operating
agreements at this juncture. The appellant states on appeal that as
late as January 3, 1958, appellant's counsel discussed the matter in
controversy with an official of Universal and that Universal refused
to consent to the instruments being considered as operating agree-
ments. In fact, Universal has at no time joined in appellaht's
,request that the instruments be approved as operating agreements.

: Obviously, the parties disagree as to the nature of the instruments.
In like circumstances it has been the traditional position of the De-
partment that matters of private contract dispute are for the parties
and the courts, not the Department, to decide.' See John H. Cor-
ridon, A-27390 (February 18, 1957), and cases cited therein.

The appellant requests: that if the documents constitute assign-
ments, the Department waive the regulatory requirements that three
original executed: counterparts of an assignment must be submitted
and that -a request for approval of an assignment must be filed within
90 days from the date of execution of the assignment, pointing out
that it is impossible to obtain a re-execution of these documents in
multiple copies since they were executed under court order and Uni-
versal has refused to execute new agreements; and that retroactive
effect should not be given to these requirements which were not in
effect when the documents were executed.

However, the Department has no authority to waive the require-
ment in section 30 (a) of the.Mineral Leasing Act that three original
executed counterparts of an assignment or a sublease must be filed
before such an instrument is effective (30 U. S. C., 1952 ed, sec.
187a; 43 CFR 112.141 (c)). The appellant's assertion that such a.
requirement gives retroactive effect to the provision because there
was no such requirement when the agreements were executed is not
meritorious. The documents were not filed until 1956, more than 20
years after they were executed, and assignments which are filed for

* - approval in 1956 are subject toAthe statutory and regulatory require-
m aents in effect at the time of filing. Accordingly, the Acting Direc-
tor's decision that the applicant's failure to file three original
executed counterparts of these agreements requires the rejection of

4 It is noted that: paragraph 1o of the mutual agreement provides for arbitration 'of
disputes between the parties with respect to the "interpretation" or performance of the

agreement. ' :
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the appellant's application for their approval is correct (David l.
Mills supra).

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 21, Order No. 2509; as revised; 17
F. R. 6794), the decision of the Acting Director of the Bureau of
Land: Management is affirmed.

EDMUND T. FRITZ,
A-cting Solicitor.

APPEAL OF PAUL C. HELMICK COMPANY

IBCA-39 (Supp.) Decided August 21, 1958

Contracts: Damages: Generally-Contracts: Substantial Evidenee-Rules of
Practice: Evidence

Under a contract for the clearing of a transmission line right-of-way within a
national forest which provides that the contractor shall pay "suppression
costs and damages resulting from any fires caused by his operations," a
claim by the Government for payment of such costs and damages is allow-
able when'the fact that the fire was caused by the contractor's operations is
established by a preponderance of the evidence. Evidence showing that the
fire started at a place where smoking would have been particularly danger-

. ous and would probably have resulted in the immediate discharge of an em-.
ployee detected in so doing, that a group of the contractor's employees ate
lunch extremely close to this place within approximately 30 minutes before
the discovery of the fire, that one of these employees was an habitual
smoker, that following the lunch period this employee had a clear oppor-
tunity for undetected smoking at the place where the fire started, that the
possibility of the fire having been started by occurrences other than smoking
was remote, that the possibility of persons other than the contractor's em-:
ployees having been sufficiently close in point of time and distance to have
started the fire was likewise remote, and that the employee who was an
habitual smoker had not denied that he did smoke during or after the lunch

- period, but, in statements made shortly after the fire, had asserted that,
while he was aware of the hazards of smoking in the woods and took precau-
tions against fire whenever he did so, he could not remember whether he
had smoked on this occasion, is sufficient to establish that the fire was caused
by carelessness on the part of one of the contractor's employees.

Contracts: Substantial Evidence-Rules of Practice: Witnesses
In a proceeding under the "disputes" clause of a contract where the contro-

versy arises out of a claim by the Government for suppression-costs and
damages incurred as a result of a fire alleged to have been caused by. the
c contractor's operations, testimony by fire experts, even though. they may be
personnel of the agency that incurred such costs and damages, with respect
to the probable cause of the fire is admissible.

BOARD OF CONTRACT APPEALS

The Paul C. Helmick Compay has appealed from the supple-
mental findings of fact and decision of the: contracting officer dated
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August 24, 1956, and made pursuant to: the direction of the Board in
its decision of July 31, 1956,' which considered various claims of the
contractor under its contract with the Bonneville Power Admilnistra-
tion, providing for the clearing of the right-of-way for the Chief
Joseph-Snohomish Transmission Line.

In his supplemental findings and decision the contracting officer
determined that a forest fire that. had occurred on September 15,
1953, on Nason. Ridge within the Wenatchee National Forest had
been caused by the contractor's operations and that the contractor
was obligated to pay the United States Forest Service the sum of
$10,232.55 as its costs of suppressing the fire and as damages to Na-
tional Forest lands.2 This determination was made pursuant to para-
graph 603A of the specifications under:the contract, providing as
follows:

The contractor shall do everything reasonable in its power and shall require
his employees to do everything reasonably within their power, both independently
and upon request of officers of the Forest Service, to prevent and suppress fires.
on or near any lands to be occupied under this permit. The contractor shall
pay the United States Forest Service, or other duly authorized protective agency,
the suppression costs and damages resulting from any fires caused by his
operations. (Italics supplied.)

One of the claims of the contractor in the original appeal to the
Board was for additional compensation in the amount of $7,945.24 for
its costs of suppressing the fire of September 15, 1953. As the fire
had occurred on: or near the right-of-way 'on which the contractor's
forces- were. working, the Board held that the contractor was not
entitled to. recover the costs of suppressing the fire, notwithstanding
the fact that the fire may not have been caused by its operations. The
'Board' held, moreover, that if the fire were caused by its operations'
it would be liable to the Forest Service for. its costs of suppressing
the fire and for' damages to National Forest lands, and that: the con-
tracting officer was justifiedin withholding from the payments due
-to the contractor an amount sufficient to cover this contingent liability.

The chief officer of the contractor. and its general superintendent
testified at the hearing on the original appeal with respect to the origin
of the fire, and statements with respect thereto obtained from the
members of the clearing crew who had been present at the scene of

3 G3I. D. 209.
2

This amount was withheld from the payments due to the contractor pursuant to the
procedure set forth in Circular B-C7385, dated May 18, 1954 of the Comptroller General
(33 Comp. Gen. 682). The contracting ocer referred the claim to the Comptroller
General for settlement but the latter held that the determination of the question of the
contractor's responsibility for the fire was subject to the disputes clause of the contract,
and that factual findings with respect to the causation of the fire should therefore be
made by the contracting officer subject to appeal to the Board, as provided in the
disputes clause.
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the fire were offered by the contractor and received in evidence. As
the original finding of the contracting officer that the contractor was
responsible for the fired was a mere: conclusion unsupported by evil-
dentiary facts, however, the Board directed the making of the supple-
mental findings which have led to the present appeal.

As a part of the proceedings on this appeal a hearing for the purpose
of taking testimony with respect to the cause of the fire and the extent
of the damages attributable thereto was held in Seattle, Washington,
on April 29 and 30 and May 1, 1957, before Mr. Herbert J. Slaughter, a
member of the Board.

The Board will assume for the purpose of disposing of the appeal
that the burden of establishing the fact that the fire was caused
by the contractor's operations, within the meaning of the contract
provision quoted above, is .on the Government. It'should be em-
phasized, however, that since the appeal involves only a question of
civil liability, the Government need prove this fact only by a pre-
ponderance of the evidence.

In his supplemental findings, the contracting officer set forth the
following with res Pect to the origin of the fire:

According to the report of the Forest Service the fire broke out within the
area subject to the easement acquired by the BPA for a transmission line about
12: 30 p. m. on September 15, 1953, approximately ten feet from a point where
the contractor's clearing crew was eating lunch as indicated by their lunch
wrappers, egg shells and other material. The fire occurred in highly infam-
mable slash and dry growth and spread rapidly through a draw filled with,
right-of-way slash. The area in which the fire broke out is remote and does not
attract the public from a recreational standpoint The Forest Service, has
engaged in an exhaustive search to discover the possible sources of the fire. It
has eliminated combustion from the action of sun on glass or other similar ma-
terial. There had been no lightning in the area for a long period of time. Thus,
the causes which could be considered natural have been excluded. The crew
member who acknowledged use of cigarettes ha's not affirmatively denied that
he may have smoked during or after the lunch period on September 15. It re-
mains, therefore, that the only cause of the fire could be the contractor's opera-
tions. He was in exclusive control of the immediate area, and the statements
of his crew do not overcome the probability that they caused the fire.

The findings of the contracting officer were based on an investigation
of the causes of the fire made by the U. S. Forest Service immediately,
after its occurrence. Based upon this nvestigation, the Service con-
eluded that the fire had been caused by the contractor's operations.

Three of the personnel of the U. S. Forest Service, Erwin Peters,
Reuben Johnson and Jack Handy, on whose investigation of the cause
of the fire the conclusion of the Service was based, testified at the
hearing and were subjected to cross examination. All three had had
technical training and practical experience concerning forest fires,
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and their expert opinions are not to be rejected merely because in a
sense they were interested witnesses. There is nothing in the record.
that casts doubt upon their competence or honesty. Indeed, William
H. Ryan, the contractor's General Superintendent, who also testified
at the hearing, conceded the reliability and good judgment of Peters,
(Tr., p. 500). On the other hand, the contractor produced no expert
testimony at all at the hearing. Contrary to the contention of the con-
tractor, the testimony of fire experts as to the cause of a fire is ad-
missible.3

The testimony rules out such causes of the fire as spontaneous com-7

bustion; lightning; sparks from a railroad engine (there was no rail-
road in the area); the use of power equipment by the contractor (none
had been used for a considerable time before the fire) ; and recreational
activities (it was not a recreational area). It follows that the fire
could have been caused only by some ther form of human agency.
Among fires caused by men, a common type is the smoker fire4 In-
deed, Ryan himself at first attributed the fire to such a cause. He re-
marked to a Bonneville clearing inspector the very afternoon of the
fire that "the fire started where his clearing crew had eaten lunch, pre
sumably from a careless cigarette."

The testimony shows that the fire started on a steep slope within a
small draw that was sheltered from the wind by ridges on either side.
It also shows that one of the contractor's clearing crews, consisting of
five men, and headed by Vic Logan, their foreman, ate lunch at about
noon in a spot that was either within the draw or just outside its lower
end. The fire started extremely close to this spot within approx-
imately thirty minutes after the men had resumed work; and burned
rapidly up the hillside. The fire thus started in close proximity to the
spot where the crew had eaten lunch, and shortly after the lunch had
been completed. These are two hard facts which the Board can hardly
disregard in assessing responsibility for the fire, especially when they

see, for instance, Hinckley v. Shell Oil Go., 221 Pac. 594 (Wash. 1923) Gchifla v.Gh

Ri:hmonl Insurance Co., 25 N. E. 2d 191 (Mass. 1940); Fair Mercantile Co. v. St. Paul
Fire Marine Insurance Co., 175 S. W. 2d 930 (Mo. 1943) ; Gilbert v. Gulf Oil Corp., 175
P. 2d 705 (4th Cir. 1949).

Handy testified as follows with respect to what statistics. showed in relation to
forest fires in the Wenatchee National Forest: "Well, between the two main groups
of causes, lightning and man-caused fires, normally about 70 percent of our fires on the
Wenatchee Forest were caused from lightning; and 30 percent of them were caused by
man; and, oh, somewhere-around 27 percent of the man-caused fires were smoker fires."
(Tr., p. 129.)

6Ryan denied at the hearing that he had made any such statement but the Board
is unable to credit his denial, in view of the fact that the remark was recorded in a
contemporaneous report made by the Bonneville clearing inspector, whose name was
Dean M. Oviatt. The report was made on September 18, 1953, which was only days
-after the fire. Moreover, it is entirely natural that Ryan should have made the remark.
According to John Maestas, one of the contractor's foremen, who also testified at the
hearing, Ryan harped on the dangers of smoking "all of the time" (Tr., p. 394).
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are coupled with the further fact that among the members of the clear-
ing crew was an habitual smoker. This man was named Jerry Floyd.-

It is true that there is no direct evidence that Jerry Floyd was seen
in the act of lighting a cigarette or smoking or throwing a cigarette
butt away. However, it is hardly to be expected that such evidence
would be available. The weather had been dry for weeks before the
fire, there was dry slash in the draw where the fire started, and gusts of
wind were blowing. Smoking under such circumstances was parti-
cularly. dangerous. It was also an easy way to lose one's job, for
Ryan's policy was to fire immediately employees who were caught
violating the contractor's smoking instructions. Hence, if Floyd had
wished to, smoke, it is hardly likely that he would have done so in the
view of his companions. Particularly is this so when the ridges
and brush piles of the draw provided a secluded site for an after-lunch
smoke, to which the location of Floyd's job gave him ready access with
little probability of his absence being detected by the foreman or the
superintendent.

The only members of the clearing crew to testify at the hearing were.
Vic Logan, the foreman, and Cordell Cloer. Both testified that the
members of the clearing crew never separated, during the half-hour
lunch period, and that neither observed anyone smoking. This testi-
mony, however, is insufficient to remove Floyd from consideration
as a cause of the fire, in view of the clear opportunity which the latter
had to smoke in the draw during the period of at least a quarter of
an hour that elapsed between the end of the lunch period and the
discovery of the fire.

The record does not show that Jerry Floyd himself ever Explicitly
denied that he had been smoking after lunch on the day of the fire. In
two written statements he made within approximately two weeks
after the fire, he merely said he did not remember whether he had
smoked the day of the fire. In the second statement he expressed.a
keen awareness of the hazards of smoking in the woods, and men-
tioned the precautions he took to extinguish cigarette butts whenever
he did smoke in the woods. If Floyd, indeed, was aware of such
hazards and took such precautions, it would seem that he would have
remembered whether or not he did smoke in or near the draw, with its
highly combustible contents, for at least the few minutes that, elapsed
before the importance of this question must have been firmly fixed in
his mind by the outbreak of a major fire hard by the point where he
had been working. It is thus difficult to reconcile Floyd's protesta-I
tions of carefulness with his. asserted lapse of menory. The recorded
contains no explanation of why he was not produced and called as a
witness at the hearing by the -contractor. Apparently,' he was n,
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longer employed by the contractor at the time of the hearing but the
same was true of at least three of te seven witnesses called by it who
had been its employees at the time of the fire.0 The contractor's
failure to call Floyd is certainly not an indication of his innocence.

The contractor made a considerable effort at the hearing to' prove
that there were two strangers in the Vicinity d f the fire at about the
time of its occurrence. The testimony of the contractor's witnesses.
is far from; consistent with reference to: this questions Neither Vic
Logan nor Cordell Cloer, who were probably closest to the supposed
strangers, saw them. Ryan testified that he had seen-,George F. Aolfe,.
a Bonneville inspector, going towards the area where the fire began, al-
though in a statement which he made after the fire he had declared:
C' myself did not see anyone else in the area. but my brush crew re-
ported that they had seen one or two strangers in the area that morn-;
ing."; The most positivetestimony -with respect t the two sltrangers
was givef byiJohn Maestas, one of the lIelmick foremen. He testified
that he saw two strangers at about 11 a. m. on the day of the fire and
he placed them "in the woods" and at "quite a distance" from where
the Helmick people were working.- Charles E. Bates, a elmick cat op-
erator, testified that his attention was called to the two strangers by

Maestas between 11 a. m. and noon, and he placed them at least 500
to 600 feet from the point of the fire.

The Government concedes that two of its inspectors, George F.
' Wolfe and Dean M. Oviatt, 'were on the job on the day the fire oc-
curred.' William C. Shirran, Area Construction Superintendent for
Bonneville, testified that one of the two inspectors was a smoker,
although he could not identify the one who smoked. In a deposition
included in the record Oviatt conceded that he was a smoker. Hence
it may be cencluded that Wolfe was the inspector who did not smoke.
Wolfe was more than a half mile away from the fire at1:30 p. .,
but, as Ryan testified, may have been nearer during the morning
hours. 8 Oviatt's place of duty was in the Mill Creek area, about ten
miles away from the point where the fire started, and he was-in that
area when he was first told about the fire at about 2:30 p.m i. It is
apparent that the inspector who did not smoke was closest to the fire,
while the inspector who did smoke was extremely remote from the
point of origin of the fire.

5The record does not show whether two of these seven witnesses for the contractor
were still employed by it at the time of the hearing.

' Indeed, speaking generally, the contractor's witnesses seem to have had a quite
imperfect recollection of the details of what happened. Not only were there variations in
crucial respects between the testimony of different witnesses, but also in the case of some
witnesses there ere like variations between the testimony giVen at the hearing and the
statements made by the same witnesses shortly after the fire.

8Wolfe was no longer in the eploy of the Bonneville Power Administration at the
time of the hearing, and counsel for the Government stated that efforts to ascertain his
'whereabouts had been unsuccessful.
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The evidence leaves serious doubt that any of the contractor's em-
ployees really saw any persons, other than the contractor's men, in
the vicinity on the morning of the day of the fire. But, if they did '
actually see strangers or Bonneville inspectors, whether one or two,
their own testimony demonstrates that the persons they saw were on
the scene too early in point of time and too far in point of distance
for there to be any reasonable degree of likelihood that the presence
of these persons was connected with the subsequent outbreak of the
fire. Moreover, even if such a connection be conceded to be a remote
possibility, it is not enough to warrant the rejection of the far greater
likelihood that the fire was caused by carelessness on the part of the
smoking member of the contractor's clearing crew.. The preponder-
ance of the evidence supports this conclusion.

As for the question of the extent of the damages for which the con-
tractor should be held liable, the record supports the Government
computation of $10,232.55, which includes the cost of suppressing the
fire and the value of the National Forest resources that were lost.
Indeed, the Government was moderate in excluding charges for the
regular time of some of the Forest Service personnel, notwithstand-

* ing the decision in United States v. Chesapeake & Ohio Ry. Co., 130
F. 2d 308 (4th. Cir. 1942), aff'd 139 F. 2d 632 (1944), holding that
such charges are allowable as damages.

CONCLUSION

Therefore, pursuant to the authority delegated to the Board of
Contract Appeals by the Secretary of the Interior (sec. 24,.Order No.
2509, as amended; 19 F. R. 9428), the supplemental findings of fact
and decision of the contracting officer dated:August 24, 1956, are
affirmed.

RoTHE oiDOR H. HAs, Chairman.
WTLiM£ SEAGILE, Member.

I:ERBERT J. SAUGHTER, member.

S. M. COVEY ET AL.

A-27639 Decided August 21, 1958

Oil and Gas Leases: Cancellation
A noncompetitive oil and gas lease on lands not known to contain valuable

deposits of oil or gas is properly canceled where the lessees are notified by
registered mail that either a bond must be filed or advance rental must be
paid under their lease and that'if the default continues after 30 days from
service of notice thereof the lease will be canceled without further notice,
and where the lessees did not comply with the requirement.
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Oil and Gas Leases: Cancellation-Notice
Section 31 of the Mineral Leasing Act, authorizing cancellation of a noncom-

petitive oil and gas lease for failure to comply with the terms of the lease
after 30 days' notice sent by registered mail to the record address of the
lease owner, is fully complied with when the default notice was sent to a
person representing himself as attorney for the lease owners, and where all
previous notices had been addressed in care of such attorney and the lease
owners had never indicated any other address to which notices and com-
munications concerning the lease should be sent.

Oil and Gas Leases: Cancellation
The fact that previous defaults on the part of lessees may have been waived,

* does not estop the cancellation of an oil and gas lease where the present
default has continued for 30 days after notice.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

S. M. Covey, and seven others 1 have appealed to the Secretary of
the Interior from a decision of the Director, Bureau of Land Manage-
ment, dated January 10, 1958, which affirmed the action of the manager
-of the Salt Lake City, Utah, land office, canceling their noncompetitive
oil and gas lease Utah 0415 and thereafter refusing tender of the
-tenth year's rental thereunder.
* The lease was originally issued as of June 1, 1947, to E. B..Clark.

Thereafter, it was assigned .to S. M. Covey. Assignment from S. M.
-Covey of a one-eighth interest in the lease to each of the other seven
appellants was made, effective March 1, 1951. The lease was can-
-celed on April 17, 1956, after notice to the lessees that their lease was
in default for failure to pay the tenth year's rental in advance or in
lieu thereof to furnish a $1,000 bond not less than 90 days before the
-date on which the annual rental for the tenth year of the lease was
due and after the default had continued for 30 days after notice.
'On May 25, 1956, two of the lessees attempted to pay the annual
rental, but the manager refused to accept their check because the lease
had been canceled.

The appellants contend that the manager accepted all- previous
annual rentals less than 90 days before the due date of the next unpaid
annual rental without requiring a bond and that, in so accepting the
payments, the manager thereby waived any requirement of posting the
bond and should be estopped from canceling the lease.

Section 2 (a) (5) of the lease provides that the lessee agrees, where
-a bond is not otherwise required, to -furnish, not less than 90 days
-before the due date of the next unpaid annual rental, a $1,000 bond,
conditioned on compliance with the lease obligations, but that this
requirement may be successively dispensed with by the payment of
,each successive annual rental not less than 90 days prior to its due

The names of the other appellants are: S. G. Covey, Theron . Covey, F. R. Gilroy,
Mae C. Gardner, Lucille C. Richards, H. T. Covey, and A. A. Covey.
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date. Section 7 of the lease provides that if the lessee shall not com-
ply with any of the provisions of the-lease or if he defaults in the per-
formance or observance of any of the terms of the lease and if such
default shall continue for a period of 30 days after service of writ-
ten notice thereof by the lessor, the- lease may be canceled by the
Secretary of the Interior in accordance with section 31 of the Mineral
Leasing Act. Section 7 further provides:

A waiver of any particular cause of forfeiture shall not prevent the
cancellation and forfeiture of this lease for any other cause of forfeiture
or for the same cause occurring at any other time.

Thus the fact that previous defaults on the part of the lessees may
have been waived did not estop the manager from canceling the lease
for a subsequent default.

The appellants also contend that section 31 of the Mineral Leasing
Act, as amended (30 U. S. C., 1952 ed., sec. 188), requires that the
notice in advance of cancellation shall be sent to the lease owner, di-
rected to his record post office address. They contend now that they:
never received the default notice and that they never authorized the
address of record which was used by the manager in sending notices
and correspondence in this case. In this connection it is to be noted
that in their appeal to the Director the appellants admitted the receipt
of the default notice by one of the lessees, which notice was forwarded
by their attorney, to whose office the default notice had been directed.

The record shows that on February 13, 1951, there was filed in the
Salt Lake City land office an assignment from S. M. Covey of a one-
eighth interest in the lease, to each of the other appellants. The ad-
dresses of the assignor and the assignees were given as "Salt Lake City,
Utah." Accompanying the assignment was an affidavit signed by
Richard L.'Bird, Jr., which stated that Mr. Bird "is an attorney at law
in Salt Lake City, Utah, and is attorney for H. T. Covey, A. A. Covey
and others in connection with the oil and gas matters on federal
leases." The record indicates that "Richards and Bird by Richard L.
Bird, Jr.," as "Attorney for S. M. Covey and others" requested an
extension of the lease for an additional 5-year period and that the
attorneys' law office is located at 716 Newhouse Building, Salt Lake
City, Utah.

Notices that the annual rentals for the sixth, seventh, eighth, and
ninth years, as well as for the tenth year of the lease, were due were
sent to the lessees in care of Richards and Bird and a default notice
'dated March 2, 1955, for failure to pay the rental in advance or file
a bond, was likewise sent to the lessees in care of their attorneys.

The record contains no communication concerning the lease from
any person other than Richard L. Bird, Jr., nor is there any advice
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that communications' and notices concerning the lease should be sent
to any address other than that of Richards. and Bird, 716 Newhouse
Building, Salt Lake City, Utah. In summary, while it may be true
that the appellants did not file an official document stating that the
address of Richards and Bird was the address to which all notices
and communications concerning the lease were to be sent, at the same
'time Richard L. Bird, Jr., of that law firm, was held forth as their
attorney and the lessees submitted no other address to which such
notices should be sent.2

Under the circumstances, it must be held that the default notice
sent by registered mail to the lessees in care of Richards and Bird
.was sent to the "record post-office address" of the lease owners and,
therefore, that the requirement of section 31 of the Mineral Leasing
Act was complied with.

The regulations cited by the. appellants are not applicable. 43
CFR 192.42 (e) (3) provides that evidence of the authority of an
attorney in fact or agent must be presented "if the offer is signed
by such attorney or agent on behalf, of the offeror." There is no
lease offer involved in this appeal. 43 CFR 192.141 (b) provides
that where an attorney 'in fact, on behalf, of the holder of a lease,
signs an assignment of the lease or signs the application for ap-
proval, there must be furnished evidence of the authority of the
attorney to execute the assignment or application. As the assign-
inent from S. M. Covey to the other appellants was not executed
by Richard L. Bird, Jr., in behalf of the assignor and as the appli-
cation for approval thereof was not signed by him but, on the con-
trary, was signed by the parties themselves and, apparently, merely
filed by Richard L. Bird, Jr., as their attorney, that regulation has
no bearing on this case.

It is, therefore, concluded that no error was committed in can-
celing the lease and in thereafter refusing tender of the rental.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509, as revised;
17 F. R. 6794), the decision of the Director, Bureau of Land Man-
agement, is affirmed.

EDMuND' T. FRITZ,
Acting Solicitor.

2 It is noted that all of the appellants are represented by Richards and Bird,: acting
through Richard L. Bird, Jr., in this proceeding and that they were likewise so represented
In the proceeding before the Director.



365] ; 0 f \ URANIUM EXPLORATION CO. 365
August 26, 1958

URANIUM EXPLORATION COMPANY OF CALIFORNIA

IA-913 Decided August 26,1958

Administrative Practice-Contracts: Interpretation
,When the cancellation procedure prescribed by a lease contract provides that

the lessee may request a hearing within a specified period after a day
named, the designated day after which the period of time begins to run is not
to be included in the computation. The last day of the period so computed is
to be included, unless it is a Sunday or a legal holiday, in which event the
period runs until the end of the next day which is neither a Sunday nor a
holiday.

Administrative Practice-Contracts: Interpretation-Contracts: Notices
Where a contract requires notice within a specified period, but does not

specify the manner in which notice is to be given, the mere mailing of
notice is not sufficient unless it is received within the time specified.

Indian Lands-Leases and Permits: Minerals.
Failure on the part of the lessee of a mining lease of Indian lands to exercise

diligence in the conduct of the prospecting and mining operations, or failure
to act in good faith to develop the land for mining the minerals specified
will give cause for the cancellation of the lease.

APPEAL FROM THE BUREAU OF INDIAN AFFAIRS

Uranium Exploration Company of California, a California cor-
poration licensed to do business in the State of Arizona, has appealed
to the Secretary of the Interior from a decision of the Commissioner
of Indian Affairs dated February 5,. 1958, affirming the action of the
Area Director, Phoenix, Arizona, in the cancellation of a mining lease
of tribal Indian lands of the Hualapai Indian Reservation.

The lease, dated June 21, 1956, and approved September 10, 1956,
was made and entered into between the Hualapai Indian Tribe of Ari-
zona and Uranium Exploration Company of California for described
tracts of land containing about 1,460 acres for the sole purpose of
prospecting for. and mining minerals The lease provides, among
other things, that the lessee shall exercise diligence in the conduct of
the prospecting and mining operations; that the land shall not be
held by the lessee for speculative purposes, but in good faith for min-
ing the minerals specified; and that the lessee is to furnish sworn
monthly reports..

By a certified mail letter dated July 31, 1957, addressed to Mr.: John
M. Sherman, President of the Uranium Exploration Company of
California, the Acting Area Director notified the lessee of an alleged
failure to comply with certain conditions of the lease. The notice
stated that 30 days after receipt of the same, the lease would be de-
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dared null and void. The notice further recited that a hearing would-
be granted the lessee to show' cause why the lease should not be can-
celed, provided request for such hearing was received within 30 days
from the receipt of the notice. By a letter dated August 31, 1957,'
addressed to the Phoenix Area Office from Mr. John M. Sherman, the
lessee requested a hearing in order to show cause why the lease should
not be' canceled. The envelope enclosing this letter is postmarked
Pasadena, California, September 2, 1957, 5:30 p. m. The letter and
envelope are stamped received by the Phoenix Area Office, September
4, 1957. A letter from the Area Director to the lessee dated Septem-
ber 6, 1957, acknowledged receipt of the lessee's request for- a hearing
but denied the same for the reason that the request was not received
within the time required by the notice to the lessee, and as prescribed
in 25 CFR 186.27 (a). The letter of September 6 further stated that
the formal notice of cancellation would not be executed until Septem-
ber 17, and invited the lessee to discuss the matter at the Phoenix office
at any time prior to that date. A letter from John M. Sherman, in
behalf of the lessee, to the Phoenix Area Office dated September 16,
1957, confirmed a telephone conversation of the same date and took
exception to the Area Director's act of denying a hearing by reason
of the fact that the request was not received in proper time. Mr.
Sherman expressed his understanding in computing time that the rec-
ognized and acceptable method of computing is to exclude the day 'of
service of receipt of a document and to commence' counting the fol-
lowing day, by which method the 30-day period would have terminated
on September 2 and, this date being a legal holiday, the period would
automatically be extended to the following day. The letter of Sep-
tember 16 further advised that Mr. Sherman would be unable to be in
Phoenix prior to September 20 and understood that any formal action
taken would be delayed pending a conference on that day. A letter
from the Area Director to the lessee dated September 30, 1957, con-
firmed a telephone conversation of that day which afforded the lessee
an opportunity to submit supporting data or papers indicating any
extensive planning and preliminary work accomplished on'the lands,
and required such evidence to be received at the area office not later
than 4: 30 p. in., October 3, 1957. Certain information was submitted
by the lessee to the Phoenix Area Office by letter dated October 2,
1957, but that information was deemed inadequate, and a formal can-
cellation of the lease, effective October 4, 1957, was made by a letter of
the same date to the lessee from the Acting Area Director.

The action of the'Acting Area Director, canceling the lease, was
appealed to the Commissioner of Indian Affairs. The Commissioner
of Indian Affairs by his decision dated February 5, 1958, approved the
action of the Area Director, Phoenix, Arizona, and upheld the can-
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cellation of the lease. By this appeal the lessee contends it was im-
properly denied a hearing and further contends there was no violation
of the due diligence and good faith requirements of the lease.

The regulations pertaining to the cancellation of a lease of tribal
lands for. mining -purposes, contained in 25 CFR 171.27 (formerly
186.27), provide in part:

* * *I the Secretary of the Interior shall have the right at any time after
30 days' notice to the lessee specifying the terms and conditions violated, and
after a hearing, if the lessee shall so request within 30 days after issuance of the
notice, to declare such lease null and void * *

Th lease (under section 6, Cancellation and Forfeiture),. provides.
inpaxtasfollows:

* * * the Secretary of the Interior shan have the: right at any time after
thirty (0) days' notice to the lessee, specifying the terms and conditions violated.
and after a hearing, if the lessee shall so request within thirty (30) days of re-
ceipt of such notice to declare this lease null and void * **

The letter dated July 31, 1957, giving notice to the lessee that 30 days
after the receipt of the same the lease would be declared null and void,
also stated:

This action is being taken pursuant to 25 CFR 186.27 and a hearing to be held
at this office will be granted the lessee to show cause why the lease should not
be cancelled, provided request for such hearing is received within 30 days
from receipt of this notice.

There is a variance in the language of the regulations, the lease, and-
the notice regarding the time when a request for a hearing must -be:
made by the -lessee. The regulation contemplates a hearing if re-
quested within 30 days after issuance of a notice, whereas the lease
itself provides for a hearing if requested by. the lessee within 30 days
of the receipt of a notice.

The provision of the lease is not out of harmony with the regulation
but serves to fix by agreement the time of issuance of the notice which,
by the terms of the regulation, starts the running of the 30-day period.
In these circumstances, the provisions of the contract control.

The notice actually sent to the lessee required that a request for.
a hearing be received within 30 days of the lessee's receipt of the no-
tice. This is in accordance with the accepted rule of law that where
a contract requires the giving of notice within a specified period but
does not prescribe the mode of service or the manner or means of
delivery thereof, and such notice is sought to be served by mail, the
service is not effected unless the notice comes into the hands of the
one to be served within the prescribed time.'

'Johnson v. Barreiro, 59 Calif. App. 2d 21,3 138 P. 2d 746 (1943); Wheeler v. McStay,
160 Iowa 745, 141 N. W. 404 (1913); Northwestern Traveiling Men's Ass'n. v. Schauss,
148 .111. 304, 35 N. E. 747 (1893) ; Shea v. Association, 160 Mass. 289, 35 N. . 855
(1894); Hoban v. Hudson, 129 Minn.335,152 N. W.723 (1915).



368: DECISIONS OF THE DEPATNT OF THE INTERIOR [65 I.D.

The notice dated July 31, 1957, was received by the lessee on August
2. The lessee's request for a hearing, dated August,31, was postmarked
September 2, andreceived atlthe Phoenix Area Office on September 4.
September 1 was a Sunday and September 2 was Labor Day, a legal
holiday. In the construction of contracts. and statutes as well as in
matters of practice generally, when time is to be computed from
a particular day or when an act is to be performed within a specified
period from or after a: day named, the practice is to exclude the first
day and to include the last day of the specified period.2 It 'is gen-
erally held that when an act is to be performed within a given nunber
of days, and the last day falls on Sunday or a legal holiday, the person

of S -charged with the performance of the act has the following day_ i
which to comply with his obligation."

* : By applying the foregoing rule to the case at hand it must be con-
cluded that the 30-day period within which the lessee could request
a hearing started: to run on August 3, 1957. Since the last day of the
30-day period was Sunday, September 1, 1957,, and the next.;day was
Labor Day, a legal holiday, it follows that the last day available to the
lessee for requesting a hearing was September 3, 1957. The lessee7s
request for a hearing postmarked September 2, 1957, was received at
the:area office September 4, and therefore was not received within the
time prescribed. The request for ahearing was properly denied by the
Area Director.

It is evident from the record that the lessee has not exercised dili-
gence in the conduct of the prospecting and mining operations. While
it is contended by the lessee that. it had prepared general engineer-
ing data and performed actual core: drilling and sampling of various:
locations, no proof of such activities has been furnisled by the lessee
and field inspections do not support the'lessee's contentions. 'In the
circumstances it must be. concluded that the lessee has not complied
with the good faith requirement of the contract. ;

The action of the Area Director, in canceling the mining lease of
the' Uraniuin Exploration -Company of: California covering design
nated lands of the Halapai Indian Reservation was a proper exer-
cise of authority, and the decision of the Commissioner of Indian Af-
fairs affirming the actioi of the Area Director was a proper deter-:
mination. Therefore, 'the'decision'of the Comissioner of Indian
Affairs is affirmed and: the appeal is denied.

ROGER C. ERNST,;
Assistcnt: Secretc - '

52 Am. Jar, Time, sec. 17. Burnet v. WMl ihamn Loan S T. 7o., 282 U. . 437 ( 1981 
Dutcher v. Wright, 94 U. S. 553 (1876).

street v. United States, 133 U. S. 299 (1890). See also Rule (a), Federal Rules of
Civil Procedure (28 U. S. C., sec. 232).

. -! ' ,. i. ;,U. S. GOVERNMENT PRINTING OFFICE 195.8 .
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A-27529 Decided August 27,1958

Oil and Gas Leases: Generally-Public Lands: Generally
Where all the oil and gas lease offerors are maintaining: both public domain

and acquired lands ofers for the same tracts of land, where no one of them
is insisting that a lease must be issued only under one type f offer to the
exclusion of the other but each is willing to accept either type of lease, where
'the Director in a carefully considered opinion found the lands to be leasable
only as public domain, and where there is no obvious error in the Director's
determination, there is no necessity to disturb the Director's determination.

Oil and Gas Leases: Applications
Where an offeror describes a tract of unsurveyed land by reference to non-

existent corners of an unofficial survey created by projection on an 1898
map whose topographical features have been greatly altered by time and by
words referring to existing features and it is not possible to identify the
land applied for without consulting other maps and records, which have not
been filed with the offer and are not part of the record in the case, the
offer must be rejected for failure to identify the land applied for when a
proper intervening offer has been filed.

Oil and Gas Leases: Applications :
An oil and gas offer for unsurveyed public land which does not tie the metes

and bounds description to a corner of a public land survey, as required by
the pertinent regulation, is defective and earns the offeror no priority.

Oil and Gas Leases: Applications.
Where a metes and bounds description of an unsurveyed tract in an oil and

gas lease offer is tied to the corner of an approved public land survey and
where it is possible to identify the area applied for accurately from the
words of description in the offer and an accompanying map which is part
of the offer, the fact that the corner used as a tie may no longer be existent
does not render the offer invalid.

Oil and Gas Leases: Applications
Where an oil and gas 'ease offer for an unsurveyed tract of land contains a

metes and bounds description consisting partly of references to natural
features of topography and partly to the lines of unofficial sections created
by projection, but the offer is accompanied by an up-to-date map on which
is shown in great detail natural and artificial structures, contour lines,
degrees of latitude and longitude, and other items, and on which the areas
applied for are clearly demarcated and where the area applied for can
be accurately located on the earth's surface, the metes and bounds descrip-
tion is not defective because it is not limited solely to lines connecting natural
and artificial monuments.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Henry S. Morgan has appealed to the Secretary of the Interior
from a decision dated June 5, 1957, by the Director of the; Bureau
of Land Management which rejected in part his noncompetitive offer

48425558-1 65 I D., No. 9
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(BLM-036377) to lease for oil and gas certain lands bordering the
Southwest Pass of the Mississippi River lying in Plaquemines Parish,
Louisiana, pursuant to the Mineral Leasing Act of 1920, as amended
(30U. S. C., 1952ed.,sec. 226).

On the same(day, January 27, 1954, on which he filed his public
domain offer, Morgan* also filed an offer (BLM-A 03637G) to lease

for oil and gas the same lands under the Mineral Leasing Act for
Acquired, Lands (30 U. S. C., 1952 ed., sec. 351 et se) .' Thereafter,
on June 2, 1954, Floyd A. Wallis filed a series of offers under the
latter act for five of the six parcels covered by Morgan's offers. On

* V ' ' February 2, 1955, Wallis filed a protest against Morgan's acquired
lands offer. By decision dated April 26, 1955, the Supervisor, Eastern
States Office,, dismissed Wallis' protest. - Thereupon Wallis, on May
20, 1955, filed an appeal with; the Director of the Bureau of Land
Management.

*While this appeal was pending, Wallis, on March8, 1956, filed offer
BLM 042017 to lease under the Mineral Leasing Act of 1920 the same
lands covered by his previous acquired lands application and then
on March 26, 1956, filed a protest against the, conflicting portions of

* Morgan's public land application.
In'the meantime, The California; Company, on December 20, 1954

* had applied for permission to drill slant wells from the lands de-
scribed in Morgan's offers. The permit was granted in a decision
dated May 10, 1955, effective as of May , 1955. On August 9, 1955,
Wallis filed, a petition for the rescission of the permit. On August
15, 1955, Wallis 'asked that the proceedings with respect to this
petition be consolidated with the proceedings on the acquired lands'
oil and gas offers.

In his consideration of Wallis' appeal from the Supervisor's decision
of April 26,14955, the Director turnedhiis attention to the conflicting
public: land offers, the slant well drilling permit and other related
matters.

In a decision dated June 7, 1956, the Director first denied Wallis.
request for consolidation and dismissed his petition for rescission:

-* of the slant well drilling permit.2

The Director then determined that all the lands in conflict between
Wallis' and Morgan's applications were public lands and held that
the acquired lands applications of 'both were subject to rejection. He
next determined that Morgan's public land offer BLM 036377 was
defective and therefore subject to rejection to the extent of its conflict,
with Wallis' public land application BLM 042017.

1 BLM-A 0137435 through BLM-A 037439.
Wallis has iled an appeal from this decision, as modified by later decisions of June 28,

1957, and August 8,. 1957: (Floyd A. Wallis, The CaUfornia Company, A-27547) which will
be the subject of a separate decision.
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After ruling upon other matters, which are not involved in this
appeal, the Director stated:"* * all parties are given 0 days in
which to show cause, and to submit evidence and briefs, if they desire,
why action should not be taken in accordance with the views expressed
-herein" (p. 34).

About a year later, in a decision dated June 5, 1957, the Director
ruled that neither party had shown cause with respect to offers
*BLM-A 036376 and BLM-A 037435 through 037439, that these offers
were rejected and the cases closed. He then went on to examine the
conflict between the public land offers of Wallis and Morgan and held
that as- to the extent of the conflict Morgan's offer 036377 must be
rejected.

Thereupon, on August 5, 1957, Morgan took this appeal to the
.Secretary. On August 23, 1957, in a letter to the Director, Morgan-
said that the decision of June 5, 1957, incorrectly closed the cases as
to the acquired lands applications because there had never been a
final disposition of these offers from which an appeal to the Secre-
tary could have been taken and requested that the appeal involving
the acquired lands offers pending before the Director be disposed of
so that the parties could appeal to the Secretary. In a letter to the
Director, dated September 6, 1957, Wallis said that the decision of
June 5,. 1957, should be modified as to his acquired lands offers but
that the case was properly closed as to Morgan's conflicting offer.

Then, on September 24, 1957, T. R. Strom filed with the Secretary
a document entitled "Protest, Request For Exercise of Supervisory
Authority and Motion To Consolidate and To Intervene" in which
he stated that he had filed noncompetitive public land offers to lease
for oil and gas BLM 042877, 042878, and 042880 on July 10, 1956,
and BLM 043259, 043260 and 043261 on October 16, 1956, for the
same lands covered by Wallis' and Morgan's applications,3 that their
applications are defective, and that his- are proper. He requested
that the entire matter should be disposed of in this appeal.

*z: On November 4, 1957, Morgan filed his brief on appeal. At the
L same time he filed a motion for the exercise of supervisory jurisdic-

tion by the Secretary over the conflict between his and Wallis' ac-
* quired lands applications and asked that it be consolidated with the

public lands appeal and the whole matter decided at one time.
On January 3, 1958, Strom filed a brief in support of his public

land offers and a statement that on September 25, 1957, he had filed
acquired lands offers BLM-A 045283 and 045284 for the same lands.
Strom states that he, too, is willing to have all the issues settled. at
one time.

3 Strom later] stated in a brief fleds on January 3, 1958, infra, that offers BLMI-042880
and 043261 described land not in conflict with the Morgan and. Wallis offers.

I 1,;

,: . . I i I � � �' i
I
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On February 6, 1958, Wallis filed his brief in which he asks the
* ':; Seeretary to consider his, but not Morgan's, acquired lands offer in'

the exercise of the Secretary's supervisory authority.
* 0 i Thus there are now three p arties before the Secretary each of whom

is asserting the priority of his public land or acquired land offer.
Not one of the applicants has taken a definitive position on whether
the lands applied for are of the one type or the other and each is
apparently willing to accept a lease under either statute. Further-
more, the Director in an exhaustive and carefully reasoned decision
-has determined that the lands involved are leasable only as public
lands. Although all the parties are maintaining both types of offers,
not one of them is insisting that the Director's determination is in
error. For example, Wallis has not appealed front the Director's
decision which rejected Morgan's public land offer and remanded his
own public land offer for adjudication in accordance therewith.
Morgan has appealed from the Director's decision, but on the* ground
that his public land offer was erroneously rejected. It'is true-that
'in Morgan's Motion and Brief in Support of Motion for Exercise of
Supervisory Authority, etc., filed on November 4, 1957,- he says that
the tracts applied for should be held to be acquired lands. His
arguments however, are perfunctory and he makes no serious attempt
to point out error in the extensive and careful analysis on which the
Director based his determination that the land is leasable only as
public domain. Finally, Strom makes no objection to the Director's
'determination as to the status of the land.

I have considered the Director's 'decision carefully. While mat-
ters shrouded in the vagaries of ancient events and the turbulence of
the river and its shores Iare never free from' some doubt, I find no

,obvious error in the' Director's determination., In these circum-
stances, I see no reason to disturb the Director's finding that the lands
involved are leasable under the Mineral Leasing Act of 1920, as
amended, and not under the Mineral Leasing Act for Acquired Lands.

With this conclusion before us, we may now dispose of certain pro-
cedural matters. First, Strom's request to intervene in these proceed-
ings is granted. Next, the several requests for the exercise of super-
'visory authority by the Secretary are allowed.

Having determined that the lands are to be leased as public lands,
;I must therefore reject all the acquired lands applications which
have' been filed for these lands. This disposes of offers BLIM-A
036376'(Morgan), BLM-A 037435-037439 (Wallis), and BLM-A
045283-045284 (Strom).

Turning now to the substance of the dispute, I find that the Direc-
tor rejected Morgan's public land offer on the ground that it failed
to connect the metes and bounds description of the unsurveyed lands



R; 0389] 000 ;0 I; f -: -HENRY S. MORGAN ET AL. o 373
August 27, 1958

described therein with a corner of the public land surveys and that
the description contained in his offer is insufficient under the appli-
cable regulation to identify the land. The Director further found
the description in Wallis' offer 042017 to be sufficient for that purpose.
Strom's offers were not before the Director.

The lands involved in this appeal consist of several tracts of un-
surveyed. land on the narrow. tongues of land which are the left and-
right banks of the Southwest Pass of the Mississippi River into the
Gulf of Mexico. The closest public land survey covers fractional
Ts. 24 S., Rs. 30 and 31 E., Louisiana Meridian, a survey of the lots
along the banks of the pass made in 1836 by G. F. Connelly and ap-
proved in 1842. At that time the mouth of the pass was a consider-
able distance north of where it now is and the lands applied for were
not then in existence. However, the United States Army Engineers
have for many years been concerned with maintaining and improving
the channel into and through the pass and there are some detailed
maps of the area which it has prepared.

The sections of the Mineral Leasing Act, as amended, dealing with
leasing public lands for oil and gas have no provision relating to the
description of ugiuarveyed lands. The pettinent oil and gas regula-
tions in effect when Morgan filed his offer provided as follows:

* * Each offer must describe the lands * * * if not surveyed, by a metes
and bounds description connected with a corner of the public land surveys by
courses and distance " * ". 43 ERJ 1953 Supp., 192.42 (d).

An offer will be rejected and returned to the offeror, and it will confer no
priority if it is not completed in accordance with the regulations in Parts 191
and 192 and the instructions printed on the lease form * * * Id., 192.42 (g).

The lease form (Form 4-1158, Fourth Edition (September 1943)),
which also constitutes the offer, provided in General Instruction 9:'

The offer will be rejected and returned to the offeror and will afford the ap-
plicant no priority if: (a) The land description is insufficient to identify the
lands * * *

and in Special Instructions, Item 2:

* * The lands requested * * * should be described * * * if unsurveyed,
by metes and bounds connected by courses and distance with some corner of
the public land survey. Where possible the approximate legal subdivisions of
unsurveyed lands should be stated.

A footnote pointed out that items in the special instructions were
numbered according to the items on the offer form. Item 2 is "Land
requested.7

4 As originally enacted and as later amended there were very specific provisions relating
to the identification of unsurveyed lands for which a permit to prospect for oil and gas was
sought. Sec. 13, act of February 25, 1920; 41 Stat. 441, 49 Stat. 674.
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Morgan's descriptions are made in terms of subdivisions of sections
as shown on a map of part of the Southwest Pass prepared from a
survey made under the direction of a board of United States Engi-
neers in March and April, 1898, and the shorelines of the bays and
banks of the Southwest Pass. The' sections referred to are not those
of an official survey made upon the ground, but are projections of an
unofficial survey.' (Applicant's Briefpp. 11-13.)

Wallis argues that the descriptions are insufficient to identify the
land because they refer to topographic features which cannot be lo-
cated on the map. As Wallis points out (Appellee's Brief, pp. 4-6),
the tracts Morgan has applied for cannot be located solely from the
map he furnished with his application. However, if Morgan's' de-
scriptions are read in the light of existing topographic features, they
apparently become more meaningful. In, any event, the Director
stated in his 1956 decision and quoted in his 1957 decision:

-Although the description of parcels I through V of BLM 036377 are not so
accurate that an a'verage person could identify the land, it was the opinion of
the Office of Cadastral Engineers that the identical descriptions in BLM-A
036376 were identifiable metes and bounds descriptions sufficient for one fa-
miliar with metes and bounds descriptions to identify the land as common
engineering and surveying practices demand; consequently, the only vital ques-
tion is whether or not the land requested is connected with a corner of the
public land surveys.

* 0 0 However, before the Office of Cadastral Engineers was able to.
satisfy itself that the descriptions in Morgan's acquired lands offer
BLM-A 036376 were sufficient to identify the land applied for, it ap-
parently had to obtain other maps. As late as March 14, 1955, a note
from that office read: 

A map showing the detail of the 1898 map referred to in the application and
later survey data is found in BLM-038189 (now on my desk). This map is
useful in locating the lnds described in this area. Mr. Meath was in a few days
ago and said that he would supply us, with more copies of this map & also
copies of a map by Charles Ellet Jr. dated 1851 referring to Wagner's Island.

In a letter dated March 1, 1955, from an official in the Corps of En-
gineers to the Director, it was stated:

Reference is made to your letter, without date, stating that Henry S. Mor-
gan, Washington, D. C., has applied for an oil and gas lease for the lands de-
scribed in his application, No. BLMA 036376, and requesting information as to
the matters listed.

The District Engineer, Corps of Engineers, New Orleans, Louisiana, reports
that the descriptions in the application are insufficient to enable him to identify
the areas on the maps in his office. It appears, however, that a portion of the
lands described in this application are included in applications Nos. BLM-A
037435 to BLM-A 037439, inclusive, filed by Mr. Floyd A. Wallis on 2 June 1954.

A map by Charles Ellet, Jr., dated 1851,' can not be located in the files of the
District Engineer or in this office.
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It is suggested that the applicant -be requested to furnisk a. map showing the
areas included in the description accompahying-his application.

*. 0 - Sometime thereafter this difficulty was overcome for in a letter
dated July 1, 1955, the Corps 'of Engineers stated that it had no ob-
jectionto 'the issuance of a lease to Morgan, and went on to say that;

The areas des6ribed in this application are the same as the areas described in
the application filed' by the California Company: on 20 December 1954,: No.
B. L. M. A. 039136, for a permit to drill slant wells. Parts of the' areas de-
.scribed in this application are also described in the applications ffied.by Frank A.
Willis [Wallis] on 2 June 1954, Nos. B. L. M. A. .037435 through B. L. M. A.
037439, as shown on the accompanying map. The areas shown in green and
blue on the map are not under the jurisdictionof the Department of the
Army.

Although it is clear that the land applied for by Morgan has been
identified and that there is now little dispute as to the areas sought
by the several applicants it does not follow that the descriptions in
Morgan's acquired lands and public land applications were sufficient
to identify the land when they were filed. Morgan filed no amended
description to any of his applications prior to the time Wallis fied
his conficting ones. Each application must be judged on its own
merits and by its own record. If it is defective, it cannot be cured by
reliance on information brought to the Department's attention by
third parties, or by the applicants themselves, in other cases.5

Therefore,. Morgan's public land application must be judged upon
thebasis of the description it contained when it was first filed. The
topography of the land as. shown on the 1898 map, which he sub-
mitted, has undergone great changes and there is no relation between

' 'the lands shown on the map and the topographic items referred to by
.Morgan. On the basis of the language in Morgan's descriptions and
the map which accompanied his application, I find that the original
'inability of both the Army Engineers and the Cadastral Engineers
X to locate the land applied for, which was overcome only by maps filed

5 The appellant has recognized the correctness of this view and set it forth in his "Reply
of Appellee to Appellant's Brief in Rebuttal" filed on September 28, 1955, in WalUs V.
Morgan, BLMA-036376, 037435-037439, in the following language:

"Appellee desires to emphasize, at the outset, that his rights 'as an' applicant
l for an oil ad gas' lease are to be determined solely on the basis of the record
existing with respect to appellee's own application. What may have been done
by an applicafit in another case can have no affect on the validity of appellee's
"application. This would be true even if appellee himself had taken some action
in another case. It is all the more true when the action is taken by a third party.

"It is immaterial that the third party in this instance was appellee's optionee,
The California Company. Appellee's optionee is a stranger to the present
proceeding and, in any event, the action was taken in another'case. Appellee's'
rights are governed solely by the record in this case." (Pp. 1-2.) '

"In this connecton, it is' to be noted that appellee has not undertaken to
-furnish to the Bureau any maps or material other than that accompanying his
application at the time of Its filing. * '2' (P. 3.)
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by a third party in another case, is easily understandable. This de-
scription, which is a composite of non-existent corners depicted upon
an unofficial map made by projeotion and: some existing points and
features of the banks lining the Southwest Pass. which are not shown
upon the map, is, in my opinion, insufficient to identify the land ap-
plied for. The map accompanying the offer does, not show the tracts
applied for. The corners referred to as parts of the6 metes and bounds
descriptions cannot be found upon the ground nor can they be-located
by reference to the 1898 map and the: other parts of the description.

Although with the help of up-to-date maps of te area upon which
.early surveys and projections have been transposed it becomes possible
to determine to some degree 'the lands covered by Morgan's public
land application, this reverse process does not make Morgan's 0applica-
tion proper but instead emphasizes its deficiencies and demonstrates
the ease with which Morgan could have made his description proper.
Therefore, it is my conclusion that Morgan's description is insufficient
to identify the land applied for.

An offer which contains. a land description insufficient to identify
the land applied for earns the offeror no priority and must be
rejected.6:

- Furthermore Morgan's metes and bounds descriptions of the tracts
in his public land offer are defective because they are not tied by
course and distance to :a corner of the public landsurvey., The lan-
guage of te regulation is clear. An offer for unsurveyed land must
describe it "by a metes and bounds description connected with a corner
of 'the public land surveys * * n" (43 CFR, 1953 Supp., 192.42 (d);
emphasis added). The requirement that la tie be made is as definite:

and as mandatory as the requirement for a metes and bounds de-
scription.r There is no valid basis for asserting that while the latter
is mandatory, the former is not.

The appellant argues strongly that identification without a tie is
sufficient. This argument is not only contrary to the plain language
of the regulation, but is rendered ineffective by the finding that
Morgan's descriptions, standing by themselves, are insufficient to

:'i-dentify the 'tracts applied for. .. ~ 
Therefore Mozgan's public land application is also defective, 'and

was properly rejected, because: the metes and bounds descriptions.
were not connected with a corner of the public land surveys by course!
and distance.

Instruction 9, Lease form 4-1158, Fourth dition, 43 CR, 1953 Supp., 192.42 (g)
gidney A. Martin et al., 64 I. D. 81, 8 (1957).

7That the requirement that an oil and gas offer for, unsurveyed public lands describe
the lands applied for by metes and.bounds is mandatory is well established: John W. Lce,
A-26261 (F ebruary 4, 1952); Margaret Prescott, 60 I. D. 341 (1949) H. . Rath et al,
60 I. D. 225 (1948).
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Turning now to the next application in point of time, Wallis'
BLM 042017, we note again- that the`D Director found that Wallis'
description is sufficient to identify the land. i(Decision dated June
5, 1957, page 2.) Wallis described the parcels he applied for by
reference to corners of the same unofficial survey that Morgan used,
combined with references to existingrphysical features of th6land,
and~by referring to a recent map of the area prepared by the Corps
of Engineers on which the tracts applied for are clearly depicted.
He submitted a copy of the-map with his application and made it
part thereof. This map, which is in the scale of 1" equals 800 feet,
shows i great detail the topography of the area, the location of
dikes, jetties, and buildings, parallels of latitude, meridians of ongi-
tude, contour lines, the sections surveyed by Connelly, and the ap-
proximate subdivisions of the unsurveyed areas. The map is so
detailed and the areas applied for so"plainly shown that there does
not seem to be the slightest doubt that the boundaries of the several
tracts could be located on the ground.

'Neither Morgan nor Strom so contend, but for different reasons
argue that: Wallis' descriptions are inadequate. Morgan says that
Wallis' description is no more adequate than his because Wallis'
metes and bounds description is also in terms of the unofficial section
numbers shown on the Welman Bradford grid plus a connection
on paper to the southeast corner of section 3, T. 24 S., R. 30 E., of
the approved plat of Connelly's survey. Morgan contends that a
connection to a nonexistent corner is unnecessary and that identifi-
cation of the land is sufficient. Morgan's arguments have been con-
sidered above.

Stron, on the other hand, argues that Wallis' descriptions do not
satisfy the regulation because they are not connected to a proper
public land corner and because they do not properly describe the
land by metes and bounds.
'There is no question but that the corner of the Connelly survey

Wallis used as, a point of connection is nonexistent on the ground.
However, the Connelly survey is the only official survey which has
been made of the area it covered and it has never been set aside.
Strom contends that a connection must be made to an existing corner
which can be. located on the earth?s surface.. He has made' .such. a
connection in his application, although, to a corner 14 miles: away
from the land applied for. -To determine whether a tie to an actual
monument 14 miles away is better than one to a closer, nonexistent,
but surveyed corner we must examine the reason for the regulation.
The reference here to the corner used by Wallis as nonexistent means
it is nonexistent only in the sense that the physical monument can-

484255-58---.-2
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* not be found, not that it never: existed, because, in fact, the corner
has been established in a survey and the plat of survey approved.

It must be borne in mind that the regulation is intended to aid in
the identification of the land applied for. It has nothing to do with
the land which has been surveyed and is used as a reference point. If
the connection aids the land office and other applicants in locating the.
land applied for, it has fulfilled its function. The conditions existing
on the suveyed land have no-relationship tothe land applied for other
than to aid the land office and other applicants in locating the latter
tracts. Without a tie to a public land corner, a metes and bounds de-
scription of an unsurveyed tract could' be extremely difficult to locate,
even though the description was accurate. But a tie having been
made to a public land corner, whether the monument exists or not it
is possible to approxinate the site of the unsurveyed area." From
then on the' propriety of the description is dependent upon its own ac-
curacy and completeness.

If the description is adequate, those concerned can locate the tract
both for purposes-of record keeping and for physical location. Even
if :the courses and distances from the public land corner to the true:
point of beginning were inaccurate, the general rule is that natural
and artificial monuments in the metes and bounds description would
control over the former. Ernest W. Sawyer, Jr., A-26573 (January
27, 1953). Here the tie to the corner used by Wallis satisfies the inten-
tion of the regulations because it limits the location of the tracts ap-
plied for and facilitates their future identification. Accordingly, it isE
my opinion that the tie to a public landsurvey corner made by Wallis
-is not defective merely because the corner may be nonexistent,. if the
rest of the description'is sufficient to locate the tracts applied for
accurately.

This conclusion brings us to Strom's contention that Wallis' de-
scription is inadequate as a metes and bounds description because it
relies in part upon nonexistent lines of the Welman Bradford survey,,

* - rather 'than entirely upon references to natural and artificial monu-
ments. i While there is no question but that a metes and bounds de-
scription such as Strom .urges is entirely adequate, it does not follow
that Wallis' is insufficient. Ashas been pointed out before, Wallis at-

8
The purpose served by the required tie is illustrated in this case. If Morgan had tied

his description to the same corner that Wallis used, an apparent conflict between their
applications would at once have become evident without going beyond the confines of the
applications. As it was, it was necessary to resort to extrinsic evidence to attempt toY
ascertain the location of Morgan's tracts before the conflict with Wallis' application became
apparent.

The Bureau and the public cannot be expected. to assume the burden of having, in
effect, to locate land applied for on the ground in order to ascertain conflicts erely
because an applicant chooses not to tie his metes and bounds description to a public land
survey corner.
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tached to and made a part of his offer all up-to-date detailed map of
the area compiled by the Corps of Engineers, on which the areas he
applied for were clearly marked. There has been no uggestion that.
the map Wallis used is in any way inaccurate. 'From the various
items on the map, such as natural features and:designations of lati-
tude and longitude, combined with the words of description in the,.
offer and the shading of the areas applied for on the map, it seems.
that the, location of these tracts has been made with extreme accuracy.

The traditional concept of a metes and bounds description which
: Strom says is the only acceptable one is one that arose when it was
necessary to describe lands in unsurveyed and unmapped areas. In
such, regions it is easy to understand how descriptions tied to projec'
tions of public land surveys were held to be inadequate. However,
wheh an. area has been surveyed by another agency, of the United
States Government and an accurate and detailed map of the area is
available, there is no reason not to take advantage of it in designating
portions of the mapped area for which the ofleror is applying. It
seems to me that the marking out of a tract on a map as detailed as.
the one Waflis used is no less useful than relying solely upon courses
and distances to describe the same land. Any line used as part of a

. 'description can easily be converted into courses and distances and in
addition its location checked by reference to other features shown
Iupon the map. Since there should be no difficulty in locating the
tracts applied for, the purpose of the regulation has been satisfied.

Accordingly, I conclude:that the objections raised by Morgan' and
Strom to Wallis' application are without merit.9 It follows that the
action of, the Director in rejecting Morgan's application BLMd
036377 to the ,extent of its conflict with Wallis' application BLM
042017 is correct. Since Strom's applications are junior to Wallis',
they will' be disposed of when final notion is taken on Wallis' appli-
cation. John E. Miles, 62 I. D. 135, 140-141 (1955).

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec.: 23, Order No. 2509, as revised;
17 F. R. 6794), the decision of the Director of the Bureau of Land
Management is affirmed.

EDMUND T. FRITZ,
Acting Solicitor.

9 Strom in a supplemental brief refers to a recent decision, Duncan Miller, A-27535
(March 10, 1958), as; supporting his view that Wallis' tie to a non-existent corner renders
his application defective. In the Miller case the application was held defective because it
referred to a corner of four townships which in fact never existed on any plat. Wallis'
corner must be accepted as having been established and shown on an approved plat. a
different situation.
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DUNCAN MILLER

A-27673 . Decided August 29, 1958

Rules of Practice: Appeals: Statement of Grounds
A mere statement by an appellant that his application was rejected by an

erroneous interpretation of law, without More, is insufficient to constitute a
statement of reasons for his appeal,

Rules of Practice: Appeals: Statement of Grounds
An appeal to the Director or to the Secretary of the Interior will be dismissed

where the appellant fails to file a statement of the reasons for the appeal
within the time required by the rules of practice.

Rules of Practice: Appeals: Timely Filing
The late filing of a statement of reasons for an appeal to the Secretary of the

Interior cannot be waived where the record shows that the statement was
not mailed to the Secretary until after the expiration of the period of time
within which the statement was required to be filed, even though the state-
ment was received within the 10-day period of grace stipulated in 43 CFR
221.92 (b).

APPEAL FROM THE, BUREAU OF LAND MANAGEMENT

Duncan Miller has appealed to the Secretary of the Interior from
a decision of the Director, Bureau of Land Management, dated Janu-
ary 27, 1958, which affirmed a' decision of the manager of the Los
Angeles, California, land. office, dated December 14, 1955, :rejecting
his noncompetitive oil and gas lease offer Los Angeles 0137156.

The Director's decision allowed a right of appeal to the Secretary of
the Interior. The decision pointed out that if an appeal was taken the
notice of appeal must be sent to the Director in time to be received
within 30 days from receipt of notice of the' Director's decision; that
the appeal must be supported by a statement of reasons for the appeal;
that if the statement of reasons did not accompany the notice of ap-
peal, it must be sent in time to be received by the Secretary within
30 days after the notice of appeal was received by' the Director; and
that strict compliance must be made with the' Department's rules of
practice, 43 CFR, 1956 Supp., Part 221. An information sheet con-
taining the pertinent rules of practice accompanied notie of the
Director's decision.

A registry receipt card in the record shows that notice of the Di-
rector's decision was received by the appellant on March 14, 1958. On
April 7, 1958, a document entitled "Notice of Appeal": was received
b the Director which stated that:

Appeal is hereby made for the above case. A five dollar fee is en-
closed, attached herewith.

It is contended that the application was rejected by an erroneous
interpretation of the law.
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On May 12, 1958 a statement of the reasons for the appeal was.

receivedfromthe appellant.

Effective March 22, 1958, the Department's rules of practice were

relaxed as to filings required to be made after that date. 43 CFR.

221.33 was amended to read as follows:.

§ 221.33 Statement of reasons, written arguments, briefs. If the notice of
appeal did not include a statement of the reasons for the appeal, such a state-
ment must be filed in the office of the Secretary (address: Secretary of the In-
terior, Washington 25, D. C.) within 30 days after the notice of appeal was filed.
Failure to file the statement of reasons within the time required will subject
the appeal to summary dismissal as provided in § 21.98, unless the delay in
filing is waived as provided in § 221.92. In any event the appellant will be per-
mitted to file in such office additional statements of reasons and written argu-
ments or briefs within the 30-day period after he filed the notice of appeal
(23 F. R. 1930.)

Section 221.92 was amended to read in pertinent part as follows :

§ 221.92 Filing of documents. (a) A document is filed in the office where
the filing is required only when the document is received in that office:during
the office hours when filing is permitted and the document is received by a person
authorized to receive it.:

(b) Whenever a document is required under -this part to be filed within a
certain time and it is not received in the proper office, as provided in paragraph
(a) of this section, during that time, the delay in filing will be waived if' the,<
document is filed not later than 10 days after it was required to be filed and it
is determined that the document was transmitted or probably transmitted to'
the oie in which the filing is required before the:end of the period in which it,
was required to be filed. 8 * * (21 R. i930; italics supplied.)

It should 'first be pointed out that the document entitled "Notice of

Appeal" received on April 7, 1958, can only be considered as a notice

of appeal. The statement that "It is contended that the application

was rejected by an erroneous interpretation of the law" cannot be

regarded as a statement of the reasons-for the appeal. Duncan Miller,.

65 I. D. 290 (1958); Duncan Miller, Leland i. Whittier et al.,

A-27623 (July 28, 1958)., Therefore, the appellant was required to

file a statement of reasons on-or before May7, 1958. ' The statement

of reasons received on May. 12, 1958, was not timely filed.

'The postmark on the envelope contaiiing the appellant's statement

of reasons shows that it was mailed on May 9, 1958, from Los An-

geles, California. As the period within which the appellant wag

required, to file the statement of reasons ended. on May 7, 19 58, it is

clear that the failure to file the statement of reasons on time cainot
be waived under the provisions of 43 CFR .221.92 (b), as amended-

because the statement was not transmitted (mailed) to the Secretary's'

office before the end of the period in which it was required to be filed

The rules of practice provide 'that an appeal to the Director or to

the Secretary will be subject to summary dismissal: 
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(a) If the statement of the reasons for the appeal is not included in
the notice of appeal and is not filedwithin the time required. 43 CPU,
1956 Supp., 221.98.

Accordingly, dismissal of the appeal is required. Gerhard Even-
V -son, 63I. D. 331 (1956).

Therefore, pursuant to the authority delegated to the Solicitor by
-the Secretary of the Interior (sec. 23, Order No. 2509, as revised iT
iF. R. 6794), the appeal is dismissed.

EDMUND T. Farmz
Deputy Solicitor.

APPEAL OF C. H. WHEELER MANUFACTURING COMPANTY
(ECONOMY PUMPS, INC., DIVISION)

IBCA-127 Decided September 12, 1958:

Contracts: Damages: Liquidated Damages-Contracts: Subcontractors and
Suppliers

Where a supply contractor under a contract for the furnishing of motor-
driven pumping units failed to submit for Government approval within.
the time prescribed by the contract the assembly and construction draw-

* ings and design data for the motors; delayed placing its order for the
- N ; 2 motors with its supplier until after the prescribed time for submission of

the drawings and design data:; failed to call. the supplier's attention to
the deadlines; after receiving the drawings from its supplier delayed sub-

|; .mitting them to the Government, and failed to show that production of
the motors by the supplier was delayed by an act of the Government, the
contractor has not met the burden of proving that it is entitled to an

* ::t i'additional extension of time based on an excusable delay under the delays-
* damages clause.

Contracts: Subcontractors and Suppliers
The failure of a contractor's supplier to prepare promptly. necessary motor

drawings and design data required for the performance of a supply con-
tract would not alone be sufficient to relieve the contractor of a contractual
obligation to submit such drawings and design data within the prescribed

* periods of time, or to constitute an excusable cause of delay.

BOARI) OF CONTRACT APPEALS V

\C. H. Wheeler Manufacturing Company (Economy Pumps, Inc.,
Division) has filed a timely appeal from findings of fact of the con-
tracting officer, dated July 9 1957, which denied in part its request
for an extension of time in the performance of Contract No. 14-06-
D-2191 with the Bureau of Reclamation.

jThis appeal will be determined on the record, since neither party
D has requested a hearing. At the request of the contractor, however,
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an informal conference was held before the full Board in' Washing-
ton, D. C., May 13,1958. -

The contract was entered into on October 18, 1955, and was on
-U. S. Standard Form No 32 (Nov. 1949 Edition), for the procurer
ment of supplies. It- provided for the furnishing of m6tor-driven
pumping units- under Schedule No. 2 for South Davis Pumping
Plant, Davis Aqueduct, Weber Basin Project, Utah, within 365
calendar days after receipt of notice of award. The contractor re-
ceived such notice on October 20, 1955. This established October
19, 1956, as the contract shipping date.,

The pumps were fabricated in the contractor's plant, but the
motors, one of 500 h. p.\ and the other of 300 h. p., were ordered
from the General Electric Company. Paragraph B-4 (a) of the
specifications provided that assembly and construction drawings
should be submitted to the contracting officer for approval "within
thirty (30) alendar days after date of receipt of notice of award
of contract and before beginning manufacture." However, the con-
tractor did not place the order for the motors until November 22,
1955, and- did not complete the submission of the initial drawings
for them untiltApril 20, 1956.. This delay of approximately 5 months
beyond the stipulated date resulted in half of the contract perform-
ance period having expired before the last of the initial motor draw-
ings was submitted Paragraph B-A (c) of the specifications pro-
vided that certain specified design data should be furnished "not
later than ninety (90) alendar days after date of receipt of notice
of. award of contract." Despite four separate requests by letters,
the first dated March 23, 1956,1 the complete design data for the
motors was not submitted by the contractor to the Bureau until
August 2, 1956. Thus, the motor design data was more than 8
months late,' and less than -2 months of the contract performance
period remained unexpired when it was submitted.

The contractor informed; the contracting officer by letters dated
October 5, 1956, and January 29, 1957, that completion of the pumps
was being delayed because of the late delivery of motors from its
supplier, the General Electric Company.

The pumping units were shipped by the contractor to the Bureau
on- Maroh 21, 1957. For the resulting delay of 153 days in their
delivery the contractor asked for an extension'of 152 days of the'
contract period, in order not to have to pay $20 for each day's delay
which was not excused under the terms of clause 1 of the General
Provisions of- the contract, as modified -and supplemented by para-
graphs A-9, B-9 .and B-10 of the specifications. -

' The other letters were dated May 3, June 7, and July 12, 1956.
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The,'oontracting officer in his findings allowed 46 days because the
VGovernment exceeded by that period the 30 days allowed by para-
graph B-9 of the 'contract for the approval of drawings and test
data. Upon the submission of the design data, the Government had
raised an objection to the adequacy of the starting torque for the 500
h. p. motor, as disclosed by that data, by letter dated August 18,
1956, but was convinced by the contractor tlt the starting torque was
in fact adequate:'and withdrew its objections by letter dated October

,f X 1956 which was received by the contractor two days later.D Thus,
76 days elapsed between the submission and approval of the design
data in so far as the 500 h. p. motor was concerned. No excessive
delay occurred in connection with the 300 h. p. motor since the data
for it was impliedly approved by the letter of August 18.

The contractor now contends that it is entitled' to an additional
extension of time because it had completed manufacture of the pumps
well in advance of the delivery date of the contract, but could not
complete Ctheir assembly and testing until the motors were received
from the General Electric Company. The contractor attributes the
late delivery of the motors to the delay in securing the approval by
the Bureau of Reclamation of the designi of the starting torque of
the 500 h. p. motor. The contractor contends that as a result the
motors lost their place in the General Electric Company's production
schedule, orders with a higher priority rating taking precedence over
them, and that, consequently, the motors had to be rescheduled for
production. The 500 h. p. motor was received. by the contractor on'
January 15, 1957, but it was not until March 4, 1957, that the 300
h. p. motor was shipped to it by the General Electric Company.

Under the terms of the contract, a cause of delay to be excusable
had to. be "beyond the control and without the fault or negligence
of the contractor." Such causes specifically included defaults of
subcontractors due to any excusable cause, unlessthe contracting of-
ficer determined that the materials or supplies to be- furnished under
the subcontract were procurable in the open market. It was also
specifically provided that if performance was delayed by 'operations
of the national priorities or material allocation system, the time for
shipment would be extended to compensate for such delay.2

It is well settled that in order to avoid the assessment of liquidated
damages for failure. to furnish supplies on time, the appellant has
the burden of showing that the cause of delay was excusable,, and that
it was not responsible, of-course, for the delay.

To buttress its claim, the contractor after its informal conference
with the Board submitted a letter dated July 8, 158, from its

2 Clause 11 of the General Provisions, as modified. and supplemented- by paragraphs

A-9, B-9 and B-10 of the specifications.
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supplier, the General Electric Company. The letter stated that it
was the company's policy in 1956 with reference to the submission of
motor design data that the engineering and manufacturing sections
should not do any work without full authorization from its customer.
Hence, until- the acceptance and approval of the design by the Bureau
of Reclamation, no work. was performed.

The letter stated also that as prints were approved on this type
of order, the General Electric Company scheduled the manufacturing
of the unit as near as possible to provide the shipment required by
the customer, but that the company was not able to do this in all
cases, due to loading already in schedule and commitments already
nmade

It its appeal letter to the Board datedAugust 9, 1957, the contrac-
tor stated that the findings of fact of the contracting officer did not
give full consideration to the necessity of rescheduling the electric
motors within the plant of the General Electric Company after the
matter of starting torque was resolved. This contention is not sup-
ported by the evidence.

In the first place, it is plain that the basic cause of the 107 days of
delay not excused by the contracting officer was the lateness of the
contractor in submitting, first, the assembly and construction draw-
fings, and, second, the design data. The time so lost is more than
enough to account for all of the 107 days of unexcused delay. There
is no showing that the delay in preparing and submitting the draw-
ings and design data for approval by the Government was due to any
excusable cause under the contract. It appears that the contractor
relied upon the supplier to prepare both the motor drawings and the
design data, but this alone would not be sufficient to relieve the con-
tractor from its contractual obligation to submit them within the
prescribed 30- and 90-day periods, or to constitute an excusable cause
of delay3 Indeed, it is not even shown that the contractor called
these deadlines to the attention of the General Electric Company
when it placed its order for the motors. - Moreover, a good part of the
time so lost is directly attributable to the contractor itself. For
example, it did not- place the order for the motors until after the date
for submission of the drawings had passed. Similarly, it appears to
have waited for more, than 2 months after receiving the drawings
from the General Electric Company before submitting them to the,
Bureau. Thus, it cannot be found that the delay in submitting the
drawings and design data was beyond the contractor's control' and

:without its fault or negligence. ' X

3
woodhull Uon8trtntion Comapey, ASBCA No. 628 (May 6, 1957).

484255-58 3.
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In the second place, there is no ground for considering that the
time consumed in rolving the starting torque problem delayed the
completion of the motors by more than the 46 days allowed by'the
ontracting officer. The contractor advised its supplier by a letter

'dated October 18, 1956, that the design data had been approved, and
received the 500 h. p. motor less than 3 months later. This does not
seem; a particularly long period for the obtaining of such a piece of
equipment, and compares favorably with the, 12 to 16 weeks which,
at the conference before the Board, the contraotor's vice president
gave as his etimate of a-normal time. Moreover, the 300 h. p. motor,
which was not involved- in the starting torque poblem, was not
completed until considerably later than the 500 h. p. motor. Hence,
it does not appear that the action of the Government in taking longer
than 30 days to approve a reduced starting torque for the 500 i. p.
motor was the cause of any part of the unexcused 107 days of delay.

-in its letter' of July 8, 1958, to the contractor, the General Electric
ompany also stated that in 1956 it was producing over 200 synchro-

nous motors-the type of motor here involved-under Government
contracts. This does not in itself amount to a showing that the
fabrication of either of the two units to be furnished under te con-
tract involved in the present appeal was slowed down by reason of
the'national'priorities or material allocation system. On the present
record it cannot be said that any part of the delay in completion was
due to the operations of that system.

CONCLUSION

Therefore, pursuant to the authority delegated to the Board of Con-
tract Appeals by the Secretary of the Interior (sec. 24, Order No.
2509, as amended; 19 F. R. 9428), the decision of the contracting
offcer is affirmed.

THEODORE H. HAAS, Chairman.
I concur:
HERBERT J. SLAUGHTER, Member.

I concur in the result: ,
WILLIAM SEAGLE, Member.

WITHDRAWAL FORACCESS PURPOSES UNDER THE COORDINATION
ACT (60 STAT. 1080; 16 U. S. C. SEC. 661 ET SEQ.)

Withdrawals aid Reservations: Authorityto Make
Public lands may be withdrawn as a conservation measure under the Coordi-

nation Act to afford public access to hunting and fishing areas.

X-36532 SEPTFmBFR 19, 1958.
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To THE ACTING DIRECTOR,BTRaAU OF SPORT FISERIEsS AND WILDLIFE

The' question is whether the Coordination. Act of August 14, 1946,
.60 Stat. 1080, 16 U. S. C. section 661 et seq., authorized withdrawals
of public lands for the purpose of providing access by the -public t o 
hunting or fishing areas. This act clearly stated at the time this
question was raised:

In order to.promote effectual planning, development, maintenance, and coordi-
nation of wildlife conservation and rehabilitation in the United States, * * *

the Secretary of the Interior, through the Fish and Wildlife Service, is author-
ized (a). to provide assistance to, and cooperate with i * State, and public
* * * agencies and organizations in the development, protection, rearing, and
;'stocking of all species of wildlife * * * in controlling losses of the same from,
disease or other causes, in: minimizing damages from overabundant species, in,
providing public shooting areas, * *

The amendatory act of August 12, 1958, it may be noted, has since
speciflcally a orzed easements across public lands. for access to
public shooting and fishing areas. See Public Law 624, 85th Cong.,
(72 Stat. 563) and S. Rept. 1981, 85tbj:ong., 2d sess.,p. 5. f s

' Aong the various statutory authorizations available for the use
of- the Secretary of the Interior in this situation is the Pickett
[Withdrawal] Act of June 25, 1910, 36 Stat. 847, 43 U. S. C. sec.
141, which reads:
. The President may, at any time in his discretion, temporarily withdraw from

settlement, location, sale, or entry any of the public lands of the United States,
including Alaska, and reserve the same for waterpower sites, irrigation, classi-
fication of lands, or other public purposes to be specified in the orders of with-
dratwals, and such withdrawals or reservations shall remain in force until
revoked by him or by an Act of Congress. [Italics supplied.]

This authority has been delegated to the Secretary by the President.
E. 0. 10355, May 26, 1952, 17 F. R. 4831, 43 U. S. C. sec. 141 note.

of may be, of interest to mention the fact that ihere were a number
of Executive acts establishing; reservations for wildlife conservation
purposes even before the Pickett Act authorization. United States
v. Midwest oil Co., 236 U' . 459, 470 (1915).

The problem of conserving wildlife is not of course, simply one
of curtailing destruction. It includes the problem of maintaining a
balanced wildlife economy by harvesting or otherwise disposing of
surplses. 'In either situatio- thaFederal powers usually are ade-
quate. See, for examples, Missouri v. Holland, 252 U. S. 416 (1920),
and Hunt, G!overnor of. Arizona, et al.:v. United States, 278 TI: S.
96 (1928). I wish to emphasize the fact that harvesting of surplus, /

wildlife by controlled hunting, fishing, or other methods, is 'a rec-
ognized attribute of conservation) This is established in authorita-
tive writings on the subject. See, for examples, Transactions of the,
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6th orth American Wildlifea Conference * * * (1941), p. 37'?;
Transactions of the 8tI North American Wildlife Con ference * * *

(1943), p. 23; Transactions of the 1th North A nmerican WiTdlife
Conference; * *' (1945); pp. 152-153; LeopoId, Camne Management
(1936),.pp. .16-17; Allen, Our Wildlife Lej~acy (1954), pp. 116, 122,

128, 133 ; Lagler, Freshwater Fishery Biology (1956); p. 287; Allen,
Pheasants inNorth America (1956), pp. 263, 46-463.

Under the circumstances, it is unrealistic to argue that authority
did not exist under the Coordination. and related acts for the Secre-
ta4y to set aside public: lands for the purpose of permitting access

* to hunting or fishing areas. Compare Op. Sol. M-36519, 65 I. D. 305
* (1958). Accordingly, the memorandum of the Associate Solicitor

M-36442, July 9, 1957 [unreported] is hereby withdrawn and
* superseded.

EnvEia F. BENNETT, Solicitor.

APPEAL O WISMER & BECKER ELECTRIC, INC.

IBCA-136 Decidtd Septe br 22, 1958

Contracts: Specifications
A specification of a Government construction contract which enumerates the,

individual components of capacitor equipments and requires the contractor
to install "the complete capacitor equipments" is not ambiguous, so far as
the contractor's duty to assemble the individual capacitor units and asso-
ciated equipment into Var-Blocks, is concerned.

Contracts: Interpretation
A contractor who is aware of an ambiguity in a Government construction:con-

tract with respect to the assembly of, individual capacitor units and asso-
ciated equipment into Var-Blocks is not entitled to the benefit of the rule of
interpretation contra proferentem, which would require that the provision

* be construed against the Government which had drafted it. Having discov-
ered the ambiguity, the contractor is bound to make due and proper inquiry
in the effort to secure its clarification. The contractor cannot confine the

* inquiry, to the supplier of the capacitor equipment, especially when it has
been put on notice that an authoritative interpretation can be obtained
only from the main office of the contracting bureau..

BOARD-OF CONTRACT APPEALS

Wismer & Becker Electric, Inc., has appealed from a decision of the
contracting officer involved in the entry by him of Order for Changes
No. 2, dated May 16, 1957, by which he deleted from the contract the
assembly of capacitor units, also known as Var-Blocks,- and reduced
the contract price, which was,$75,126.15, by $4,495.35.

The contract, which was dated September 21, 1956, was on U. S.
Standard Form 23 (Revised March 1953), and incorporated the Gen-
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eral Provisions for construction contracts in U. S. Standard [Form

3A (March 1953).- :It provided fot the constrhction and ceompletion
of a 69-Kilovolt capacitor installation at Folsom-Elverta terminal
switching facilities of the'American River Division of the Central
Valley Project in California under the schedule of specifications No.;
DC-4707.

Under paragraph 23 of the specifications, the Government was to
furnish the items of electrical equipment listed therein, which in-
9luded two 69,000-volt, 25,200-Kvar, outdoor, power, shunt capacitor
equipments, to be maiiufactured by Tobe Deutschmann Corporation..

Construction of the type of electrical installation provided for by
the contract could be performed under two different methods: (1)
If the Government supplied individual capacitor units, unit fuses, con-
nectors, supporting structures, insulator assemblies and accessories,
the individual capacitor units and associated equipment could be as-
sembled into stacking units (sometimes called Var-Blocks) at the site.
These stacking units would then be assembled in tiers requiring :con-

nectiohs between tiers and finally the tiers would be assembled into
sections with appropriate electrical connections made according to
requirements. (2) If the individual stacking units were assembled at
:0 the factory by the supplier, it would then be necessary only to assem-
ble the units into tiers and the tiers into sections, making the neces-
sary electrical connections between the components.

The scope of the contractors duty with respect to the installation
of major outdoor eledtrical-equipment was defined in paragraph 60
of the specifications. In so fa as its provisions are pertinent to the -
disposition of the appeal, they were as follows: -

The contractor shall install the majoe outdoor electrical equipment listed at
the end of this paragraph. The description and estimated weights of this equip-
ment is included under Paragraph 23. The electrical equipment may be fur-
nished not completely assembled.

The 69,000-volt shunt capacitor equipments are being purchased from the Tobe
Deutschmann Corporation. The capacitor equipments are of the outdoor, open-

* stack type, and consist of mounting frames, individual capacitor units, midi-
vdual capacitor unit fuses, buses, connectors, supporting steel structures in-,
sulator assemblies, and accessories. The contractor shall install the complete
capacitor equipments including the steel supporting structures' and all 'com-
ponent- parts such as capacitor units, fuses, buses, connectors, insulators, and -
accessories, and such work will be considered to be a part of the capacitor equip-
ments installation.

.: The . controversy between. the appellant and the GovernmenL is
* whether the appellant was required by paragraph 60 of the specifica-

tions to assemble the individual capacitor units and associated equip-,
ment into Var-Blocks.
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:Under date of January 10, 1956, the Government had. entered into
a contract with the Tobe: Deutschmann Corporation for the supply of
the equipment. It appears that after the making.of this supply con-
tract a controversy arose between the Government and Tobe Deutsch-
mann as to whether, the contract required the contractor to assemble
the individual capacitor units and associated equipment into.Var-
Blocks. The contracting officer: held that this was a requirement of
the contract and Tobe Deutschmann protested the decision in a letter
under date of December 27, 1956. Under date of February 8, 1957,

* the. contractor wrote a long letter to Tobe Deutschmann explaining
* the basis of his decision, and it was finally accepted by Tobe Deutsch-

mann. .The supplier shipped the capacitors unassembled but. con-
tracted with the appellant to perform the work for Tobe Deutschmann
at a price which the Government states to have been $10,800. -

Having elected, to: require Tobe Deutschmann to assemble the ca-
pacitor into Var-Blocks, 'the Government proceeded todelete what
t : .regarded as the same requirement from the appellants contract..

In a letter dated December 4, 1956, which referred: to a verbal request
:: -, made by the appellant-on November. 15,.1956, for clarification concern-

ing its responsibility for assembly of the. capacitor equipments the
appellant was informed that the complete assembly of the capacitor
equipments was its responsibility underthe terms of the contract but
that the requirement would -be deleted. At first the Government pro-
posed, by reason of such deletion, to nake an equitable adjustment in
its favor in the amount of $6,586.46,.; but after some correspondence
which led to a conference the Government and the appellant agreed
that the amount of the equitable adjustment should be $4,495.35 rather
than $6,586.46, and Order for Changes No. 2 was prepared on this
basis. :'The appellant refused, however, to accept the change order
and took the present appeal, contending that, there was no basis for a

- deletion, since under the terms of its contract it was not required to
assemble the capacitor equipments into Var-Blocks.

.The-appellant asserts that its bid was premised upon being supplied
w i asse imbled Var-Blocks, and that this premise was entirely justiL
fied- by its pre-bid, investigation. The nature and extent of this in-,
vestigation is thus set. forth in its letter of September. 10, 1957, to
the' Government in which it rejected Order for Changes' No. 2: L

At the time of bidding, we requested advice from the Bureau of Reclamation
as to whether the capacitors would be shipped individually or in assembled
Var-Blocks' by the supplier. The Bureau could give us no information so we
took it upon ourselves- to communicate with. Tobe Deutschmann Corporation'
and: were told that the capacitors would be shipped: to Elverta California, as
assembled Var-Blocks.
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In the statement of its position, the Government'concedes that
the, appellant did not in. fact include in its bid the cost of assembling
the Var-Blocks, although it submits that this concession does not
furnish a proper basis for determining how other bidders interpreted

' the specifications. On the other hand, the Government, for lack'of
knowledge of .the nature, and extent of the appellant's pre-bid in-

' vestigation, demands proof of the appellant's allegations with respect
to its contacts with Bureau of Reclamation officials, and the Tobe
: iDeutschmann Corporation. In particular it demands that the ap-
pellant identify the Bureau officials from whom it requested advice,
and that it prove that it was advised by the Tobe Deutschmann

Corporation that the latter- would assemble the Var-Blocks.
It is the Govermnent's position on the substantive merits of the,

controversy that.the provisions of paragraph 60 of the specifications
are clear and unambiguous but it argues further that, even if hey:
can be said to' be ambiguous, the record shows that the appellant
was aware of the ambiguity, and that it was, therefore, under a. duty
to resolve the ambiguity by. contacting responsible Bureau officials

-rather than a representative of the Tobe Deutschinann Corporation.
- The Government submits, however, that if its position is accepted

there is no necessity to determine any of the disputed' questions of
fact.'

The Board is of the opinion that the appeal may be determined
on the present record, and that. it must be decided in favor of the

Government.
The, Board is unable' to perceive in the provisions of paragraph

60 of the specifications any serious ;source of ambiguity. There
would have been. no'need to enumerate the individual 'components
of the capacitor equipments if they 'were to come assembled in;Vax-
Blocks. Moreover, in the third and last sentence of the: quoted por-
t ion of. paragraph' 60, it is plainly stated that the contractor is to
install ,"the complete capacitor equipments," and it is significant that
the individual' component parts are again enumerated. There is,. to',
be sure, the statement which constitutes the second sentence -of the
first paragraph of the quoted portion of paragraph 60 indicating
thatthe' electrical equipment "may be furnished, not completely as-

' In this connection, the Government points out that it ts doubtful whether the action
of the contracting officer in asking, the appellant to accept Order for Changes No.2 can
be regarded as a final decision within the meaning of the disputes clause but, since the
controversy between the parties was defined in the course of the consideration of the
change order, it' raises no objection to the consideration and disposition of ithe' appeal, if
this can be done without resolving disputed issues of fact. If this cannot be done, the
Government contends that the case should be remanded to the contracting officer for the
purpose of making findings of fact.
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sembled," which implies that some of the electrical equipment may
be completely assembled, but this provision was inserted because a
considerable number of other items of electrical equipment, in addi-
'tion to the capacitor equipments, are dealt with in paragraph 60.
As for the statement that the capacitor equipments were to be pur-
chased from the Tobe Deutschmann Corporation, this information
Icould be regarded as a source of ambiguity only if there was a uni-
versally recognized practice on the subject of the, assembly of the
capacitor equipments. It is obvious, however, that the contrary was
the case, for -otherwise no dispute would have developed either be
tween Tobe Deutschmann and the Goverment or between the appel-
lant and the Government.

* Assuming for the sake of argument, however, that it can be said
that paragraph 60 of the specifications harbored some element of
ambiguity, still there is not for application in the present case the rule

-of interpretation contra proferentemn, which would require, that the
provision be construed against the Government which had drafted
it. This rule may not be applied when the party invoking it was
aware of the ambiguity, as in the present case. As the Court of
Claims said of another contractor who had sued the Government:
"We think tht plaintiff, aware of an ambiguity perhaps inadvertent,
in the defendant's invitation to a contract, could not accept the con-
tract and then claim that the ambiguity should be resolved favorably.
to itself." 2 The court also recognized in this case that the contractor,
having discovered the ambiguity was bound to seek clarification.

Of course, as is apparent from the record, the appellant in the
present case did make some attempt to seek clarification but the ques-
tion arises whether this attempt was sufficient. Its statement on this
subject, which is contained in the quotation given above from its
letter on September 10; 1957, is at least equivocal. It contains, on the
one hand, the assertion that it requested advice "from the Bureau of
Ileclamation," which would be consistent even with the idea that it
sought to contact the contracting officer. The assertion, on the other
hand, that the Bureau "could give us no information" would seem to
contradict this, since it is hardly conceivable that if the contracting
officer had been contacted he would not have been in a position to give
the desired information. In the statement of its position, the Gov-
ernment sought a clarification of the appellant's equivocal statement
by challenging the latter to identify the person in the Bureau whom
it contacted in its e~fort to secure information.
- In addition, the Government has offered an affidavit by Emil J.
Scheiber, the head of the Design Branch, of the Division of Design

2 Consolidated Engineering Co., Ine., 98 Ct. Cl. 256, 280 (1943). See also the very
recent case of lUng Construction Corporation v. United States, No. 90-55, Court of Claims.
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:and Construction of the Region 2 offide of the Bureau, of Reclama-
tion at Sacramento, California, in which the affiant deposes that
prior to the bid opening, in a telephone conversation with Mr. R. M.
Rosauer, the vice president of the appellant, who inquired "whether
the capacitor equipment to be supplied by the Government under
the specifications was to come assembled or unassembled," he informed
the appellant's representative that "complete assembly and installa- 
tion of the equipment was indicated in paragraph 60 of the Specifica-
tions * * *" but that he also suggested-that "he call the Denver office
-of the Bureau of Reclamation.'?. The affiant also deposes that he
recollects that the appellant's representative then stated that "he was
going to call Tobe Deutschmann." The appellant' has not responded
either to the Government's challenge, or its affidavit by filiiig a reply
to the statement of the Government's position, or by supplying fur-
ther information or proof in any other manner, nor has the appellant
requested a hearing, for the purpose of taking testimony.

On the basis of the record the Board must find, therefore, that the
only effort made by the appellant to contact-a responsible official of
the Bureau of Reclamation was the telephone call mentioned in the
affidavit, and that this resulted in his being advised by the affiant that
in his opinion he was required to assemble the capacitor equipments
but that he might also check with the Denver office of the Bureau of
Reclamation.

The Board is willing to assume that some representative of the ap-
pellant did contact Tobe Deutschmann in an effort to secure further
clarification. But since the Government is unwilling to concede the
appellant's contention that it was informed by Tobe Deutschmann
that it would assemble the Var-Blocks, the Board cannot accept it as
a fact-that theiappellant was-given such information by the supplier,
especially sinc4 the record would seem to indicate that at the time of
the appellant's. inquiry the dispute between Tobe Deutschmann .and
the Bureau concerning the assembly of the Var-Blocks had not been
definitely resolved. However, even if the Board were to make the
assumption most favorable to the appellant, namely that it was' told by
TobeX )eutschmann' that the Var-Blocks would come assembled, the
Board would still be unable to conclude that the appellant had made
due and proper, inquiry in an effort to resolve the ambiguity in the
specifications. Whatever other conclusion might have been war-
ranted if the appellant had never approached any of the officials of
the Bureau of Reclamation but had confined itself to contacting Tobe
beutschmann in: its effort to clarify the allegedly doubtful require-
ment, certaily it could not rely solely on the advice of the latter
after it had Yr ceived advice to the contrary from a Bureau official and
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been put on notice that an authoritative interpretation could be'ob-
tained only from'the Denver office of the Bureau of Reclamation,
which would normally be the source of any such interpretation. The;
dangers of permitting a construction contractor to seek an interpreta-

-tion of a requirement of its contract from a supplier of the equip-
ment which it was to install are amply illustrated by the very cir-
cumstances of the present case.

CONCLUSION

Therefore, pursuant to the authority delegated to the Board of
Contract Appeals by the Secretary of the Interior (sec. 249 Order
No. 2509, as amended; 19 F. R. 9428) , the decision of the cQntracting
officer, deleting the assembly of the Var-Blocks from the require-
ments of the contract, and reducing the contract price by $4,495.35, is
hereby affirmed.

WILLIAM SEAGLE, Member.
We coicUr:
THEODORE H. HAA, Chairman
GEORGE W. TOMAN, Alter nate Member

JAMES G. BROWN.
M. H. YOUNG

A-27635 Decided7Septe mber 24, 1958

Grazing Permits and Licenses: Base Property (Land): Generally

Base property may be invested with dependency by use by transfer from other
property if the application for transfer of base property qualifications
presented under section 161.7 (b) of the Federal Range Code designates
specific poperty owned or controlled b a transferee with sufficient produc-

: tivity to. support the qualifications to be transferred.

Grazing Permits and Licenses: Base Property (Land) b:Generally

Where grazing rights are acquired in excess of the commensurability of the
lands'to which such rights are transferred and the transferee thereafter
acquires additional base property the excess grazing rights cannot be at-
tached to the after-acquired lands where the transferee fails within the
time allowed him by the range manager to offer such lands in a transfer of
such excess rights.

Grazing Permits and Licenses: Base Property (Land): Ownership or Control

'Loss of ownership or control of property to which base property qualifications
have attached results in the loss of such qualifications in the absence
of a proper and timely application for transfer of such.qualifications to,
specific property of sufficient' productivity to receive them.
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Grazing Permits and Licenses: Base Property (Land): Generally 

* Patented mining claims of sufficient productivity to support base property
* qualifications may be designated as base property and used to support; an

application for Federal grazing privileges. Unpatented mining claims can-
not be regarded as base property of a Federal range user because in. the
absence of patent the holder of a mining claim is without right to use, the
claim for grazingpurposes.

Mining Claims:; Possessory Right 

Possession of the surface of the land included in an unpatented mining claim
does not permit .the locator to use the; mining claim for grazing purposes
or to grant this privilege to others.

* ; 0 APPEAL ROX THE BUREAU OF LAND 3YANAGEMENT,

Jamdes: G. Brown has appealed from a decision of the Director of
the Bureau of Land Management,' dated January .15, 1958, which

modified a decision of the hearing examiner, dated February 23, 1956.
which, in turn, modified a decision of the range manager of March26,0
1954, relating to grazing privileges in Utah Grazing District No. 9.

* The' appellant is a livestock operator who has been engaged in the
livestock business since approximately 1915 and who has grazed sheep

in Utah since 1928 or 1929 (Tr. 137).'
In the area to, which this appeal relates, it has been determined that.

under the Federal Range Code (43 CFR, 1957 Supp., Part 161) the
maximum period of time for which use of the Federal range can, be,
permitted is 7 months out of any year (43 CFR, 1957 Supp., 161.5)'
Accordingly, any user of the Federal range nust show that he has

lands under his control, either as a result. of ownership or leasing,-
designated as base lands, which have sufficient carrying capacity to
graze for the' additional 5 months of the year the number of animals.

which he wishes to graze on the Federal range. Under established
procedures, the'lands offered as. base lands are examined and a rating,

based, upon the numnber of months of forage sufficient to support one
cow for one month, is' assigiied to each tract of tle -base. lands.; For-
age necessary for the sustenance 'of one cow for a period of mne month

; isdesignated for the p-rpose of 'such ratings as 1 animal unit month,
which is, for convenience, referred to as 1 AUM.:. It is assumed that 5'
sheep are equal 'to 'one cow for grazing purposes. (43 CFR, 1957 Supp-,
161.2 (i) Because the Federal range can, be grazed for 7 months.
of. the year in this area, it is not necessary that the'base lands supply
more than five-twelfths of the necessary forage heeded .for an animal
for a year. In practice, a user of the:: Federal. range in the area to;

1 The page references except where otherwise noted are to the transcript of the hearing
before the Hearing Examiner and the exhibits referred to are those c ered at that hearirg.'
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which this appeal relates is ,regarded as entitled to grazing privileges
measured in terms ofI.4 AUMsfor each AUM furnished byhis base
lands. It has also been determined that permits should be given only
upon the basis of use of the Federal range for at least 2 consecutive
years or 3 nonconsecutive years out of the 5 years immediately preced-
ing the enactment of the Taylor Grazing Act on June 28, 1934 (43
UFII, 1957 Supp., 161.2 (k)). Accordingly, each applicant for graz-
ing privileges is required to show that he controls base lands which
can qualify both as to the required (1) priority of use and (2) ptoduc-
tivity measured in AUMs.

As a result of an application filed in 1941 by the appellant for graz-
ing privileges on the Federal range under the Taylor Grazing Act (43
I. S. C., 1952 ed., sec.. 315 et seq.), the lands owned .or controlled by
the appellant were listed and rated in terms of their capacity to pro-
vide sustenance for grazing purposes. The carrying capacity of
Brown's lands was resurveyed in 1949. The results of these surveys
may be tabulated as follows (BLM Exs. 11, 12, and 34):

Reference No.
2

Name of property AUMsinl141 AUMs in 1949

1…
2
3-
4-
5-;

7-

1 0_
11

4> ----

12. - - - - -
A--

Auguste Nicolas -- :-:
J. &.H. Deeble : :
Edward Silva - --
Twilla B. Brown - -;- ;
Peter Petersen
James G.'Brown t -
J. J Baker - : -- ------
Fred McCormick : X

Freeman - - ------- -
Fred McCormick
Milo-Wormell
C. V. Moore :
C. A. Wackowitz
American Flats Mining Claims

151 1 :202
16 16

.780 : 780
120 . 160
26 1 :26

259- 259
107 ., 107
20 27

785 -
68 - 1

130 i 157
91 _ :
69 : 96

246 ?

Total :- 2,868 1,830
2 The reference to number and name of property were used to simplify tho description of the lands that

Brown owned or controlled (Tr. 10-12).

Provision was made in. 1941 for a reduction of 29 percent because of,
the condition of the Utah range and the appellant was permitted to
graze 1,860 sheep for a 7-month period, from October 15:to Mayv 15,
in Utah Grazing District No. 9, but, because there was some doubt
that his base lands had sufficient priority, he was advised to purchase
Federal grazing rights from others whose.. base lands had unquestioned
priority. Accordingly, he purchased from Mabel Jobhison the right to
acquire grazing privileges to the extent of 2,107 AUMs and asked that
the'priority thus evidenced-be assigned to the lands which he then
held. The appellant was notified of official approval of such transfer
in 1942.

i
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In addition to the tracts listed above as being. owned or controlled
by Brown, it appears that he acquired control of lands known as the
Lynn property (1948), purchased two tracts from the United States
(1951 and 1953), and has leased other lands known as the Catlin
Ranch (1952) (Tr. 73, 77). It also appears that the appellant has
leased certain patented and unpatented mining claims in: Colorado
Grazing District No.3 in the American Flats Area, San Juan County'
Colorado (Tr. 145-147). The American Flats is an'area of high
altitude grazing land, in which there are numerous patented and
unpatented mining claims. The livestock operators held grazing
leases from the patentees and locators, but the leases of any one opera-
tor were scattered throughout the area. To control grazing under
this condition, the-' Grazing Service worked out an Iarrangement
whereby each operator who could qualify for grazing privileges in the
area was given an individual allotment, which- he used exclusively,
even though some of his leased lands might be in another's allot-
ment and leased lands of another might be in his allotment (Rose
Deposition 1-7). Brown was one of those who received an individ-
ual allotment (Tr. 48-49). It also appears that Brown no longer
owns or controls the so-called Freeman, McCormick, Moore, iDeeble
and Silva lands (Tr. 54, 176, 201, 202; BLM Ex. 12).

From 1945 on, the local grazing officials of the Bureau of Land
Management and Brown have been in disagreement as to the propriety
,of the transfer of the Johnson rights and the grazing privileges to
which Brown is entitled. However, the events immediately leading
to this appeal began with the appellant's application filed on October
'1, 1953 (BLM Ex. 1),0which sought the issuance of a' permit to graze
3,365 sheep from October 16, 1953, to May 15, 1954, on the Federal
range in Utah Grazing District No. 9 under the Taylor Grazing
Act. On October 9, 1953, the range manager informed the appellant
that the advisory board of the grazing district had recommended in
'regular session on October 6,i953, thaf his application be approved
to the extent of 822 AUMs; that the balance be rejected because
of loss of qualifying base property.. The appellant was also told.
that he might protest, if he wished, at the meeting on October 21,
1953. A representative of the appellant was present at the board
meeting on October 21, 1953, at which it was decided that considera-
tion 'of the appellant's case be postponed until the regional office
had completed a current investigation of the case and that a summary
of the investigation be furnished to the appellant and his representa-
tive (BLM Ex. 3).-

At a subsequent meeting of the board on December I0, 1953 which
was designated as both a regular and a protest meeting, with the.
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appellant's representatives in attendance, the case was considered
d' and. final action taken (BLM Ex. 4). The , board noted: that the
appellant desired to transfer 1,022 AUMs of the.Mabel. Johnson Fed-
eral grazing rights which he had acquired by purchase to the Catlin
ranch, which he: held, under 5-year lease, and to transfer the
remainder of 1,085 AUMs.of the Johnson rights to other lands owned
or controlled by him' pursuant to.43 CFR 161.7 (c)- and (b). The

'board recommended unanimously the denial of the request for trans-
fer of 1,022 AUMs fro the Johnson property to the Catlin ranch
for want 'of appeal by the appellant from a notice sent him 'on May
1, 1952,' and approval of the transfer of 77,5 ATJMs of grazing rights
from the Mabel: Johnson property to, property under the control of
the appellant. The board further directed that' the total of 775
AUMs be reduced to 705 because of the 35 percent reduction in range
usein 1952 and that the adjustments indicated be processed on proper
-application by Mabel Johnson or her representative (BLM Ex. 4).

An application for transfer to be signed by the appellant and
Mabel Johnson. was subsequently prepared by the: range manager
and. delivered, to. the appellant's representative, who was unable to.
,obtain Mrs. Johnson's signature (Tr. 67) 'The range manager then
informed the appellant by registered mail that his signature must
be submitted (BLM.. Ex. 44) but the appellant, failed to sign the
application form. Accordingly, on 'March 26, 1954, -the range man-
ager informed the appellant that 'he; would be allowed grazing priv-
ileges to the .extent of 498 AUMs during the established grazing
season, but that a temporary emergency license issued, apparently in
responseto. the application of Milo Wormell on December 1, 1953,
for the winter of 1:953-54 to the extent of 1 650 sheep from December
10; 1953, to May. 10, 1954, would be continued to its expiration date
.(BLM Ex. 45). i: A :

The appellant appealed and requested a hearing, which was held
on October 20.,21,.and 22,1955.. At that time, M. H. Young appeared
as an intervener, but did not submit any evidence. After the taking
of testimon y 6lon all the issues and oral argument on the question
whether unpatented mining claims may constitute base property
for grazing privileges, the hearing examiner issued his decision dated

Febuar 23 196, ustinig -heappellant's right to' 840 AU-Ms ofFebruary 23, 1956, sustaining the; peln' ih o'80ANso
Federal range use in Utah Grazing District No. 9 and additional
use privileges to the extent of the carrying capacity of patented

5 This notice, which was a letter to Brown from the range -manager, said that-Brown's
request to transfer the Johnson privileges to some mining claims he'had under lease was
denied, that on the basis of the base properties he controlled, he was entitled to 1264 AUMs
use of the Federal range, and that a study would be made of lands Brown said he had
bought or was buying so that their commensurate ratings could, absorb 'the Johnson
privileges.'
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mining claims he leases within his grazing allotment in Colorado,
to. be computed by multiplying the carrying capacity by 1.4 (to apply
the 5-month: base property requirement, supra) and. reducing the
product by 35 percent (to provide forthe conservation factor). 0

The appellant ten appealed to the Director of the Bureau of Land
Management and on January 15, 1958, the Director held that the
appellant is entitled to the privileges which the hearing examiner,
recognized in his decision and that he may. also file an application
for exchange of' use for his leased patented mining claims outside:
,of his individual allotment inl Colorado Grazing District No. 3 if
such claims in that district are, in fact, utilized under Federal range
authorization by others.

The appellant has appealed to the Secretary of the Interior alleging
that the Director erred (1) in denying hiseligibility for transfer of
1,085 AUMs of the Johnson priority rights to the Lynn property, the
'Catlin ranch, and the Government purchase property; (2) by denying.
eligibility for transfer-of 796 AUMs from the Silva and Deeble ranches'
to the Lynn and the Government purchase properties;' (3) by not
recognizing the exchange of use in the American Flats area and his
eligibility if or transfer of '627 AUTMs of the Johnson rights to the
mining claims in the American Flats area; and (4) in finding that 785
'AUMs attached to the Freeman land in the adjudication of 1941, which
marks the initial recognitioli of his rights out of which the current
controversy arose.

Since 1945 and throughout the course of this appeal, the Bureau of
Land Management has taken the positionI that'the transfer of the
Johnson priority ha .not yet been effected, chiefly.:because it was not
approved by the regional administrator, and numerous efforts have
been made to obtain an effective transfer. Meanwhile, the appellant
has lost control of some of his original base lands and'has acquired
some additional base. The hearing examiner held in his decision of
February 23, 1956, that the transfer of the Johnson priority was ef-
fected on( October 29, 1942.' This conclusion rests upon the applicable
regulation as of the date of the application for transfer and the
alleged approval, 43 CFR 161.7 (b),'which reads:

Transfer of license or permit; limitations; effects; consent of oner or
encumbrancer. Upon application by a licensee or permittee, and after reference
to the advisory board for recommendation the range manager may allow a license
or permit based on ownership or control of land to be transferred to. other land
or a license or permit based on ownership or control of water to be transferred
to other water within the same service area:- Provided, That such transfer will
not interfere with the stability of livestock operations or with. proper range man-
agement and will not affect adversely the established local economy: Provided
furtke#, That no such transfer will be allowed without the written consent of the,
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owner or owners and any encumbrancers of the base property from which the,
transfer is to be made, except that when the applicant for such transfer is a
lessee without whose established livestock operations such, property would not
have dependency by use or priority,. such consent will not be required.: Upon
the allowance of a transfer under- this paragraph, the base property from which
the transfer is made shall lose its dependency by use or priority to the extent
of the license or permit transferred..

The Director did not disturb this finding.
The hearing examiner also recognized the appellant's right to the

grazing privileges indicated by the survey of 1949: on the properties
numbered above as 1, 4, 5, 6, 7, 8, 11, and 13, a total of 1,034 AUMs.
The Director did not disturb this finding.

The hearing examiner recognized the appellant's right to additional
grazing privileges in Utah based upon his, patented mining claims
within his grazing allotment in Colorado and the Director added to
this recognition still more grazing privileges based upon the informal
exchange of use of his patented mining claims in Colorado Grazing
District No. 3 if and to the. extent that these claims are being utilized
under authorization of the Bureau of Land Management.

The hearing examiner and the Director have recognized the trans-
fer of Johnson grazing privileges to lands which the appellant con-
trolled when the transfer was effected. Since, as the hearing examiner
pointed: out, the procedure utilized for the purpose of effecting the
transfer met the requirements of the Range Code and was not ques-
tioned by the officers who administered the Federal range for a period_
of nearly 4 years, I concur in the hearing examiner 's conclusion that,
the transfer was accomplished on October 29, 1942. I also agree that
it was effective only to transfer grazing privileges to lands owned or
controlled by the appellant at that time to the extent of the unobligated
commensurability of such lands.

The appellant contends that he was led to believe that if he ac-
quired other lands after: 1942 the transfer would berecognized to the
extent of the commensurability of such lands. Without giving any
approval to such a procedure, it is sufficient to point out that the ap-
pellant failed within the time allowed him by the range manager to,
coffer any after-acquired lands to which the excess grazing privileges
could have been transferred and has thus lost whatever claims he had
under such arrangement., This finding disposes of appellant's claims,
'based upon his acquisition of ownership or control of the Lynn; Catlin
and United States lands. -

It is apparent that the appellant lost control of base properti s-
which were invested with priority in 1941 and made no attempt to-
transfer such priority'to other lands (Freeman, Moore and McCormick-
lands). Nor does the record indicate that the appellant made any
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attempt to retain the Federal grazing privileges which attached to the
Silva and Deeble lands when they passed from his control as a result
of conveyance of title or-termination of leases or that he presented an
application for transfer of such privileges to other lands whichl he'
admittedly acquired. It is equally clear that the Federal Rage
Code, in the form which was current at the time of the transactions.
in question and now (43 CFR 161.7, and 43 CFR, 1957 Supp., 161.7)
requires a specific request by the range user, recommendation by tl
advisory board and approval by the range manager in order to effect
a transfer. It is necessary to conclude, therefore, that no tansfer-
of the grazing privileges attaching to the Silva and Deeble lands can
be recognized.

The appellant has misconstrued the Director's decision in supposing
that it contains any denial of an exchange of use of mining claims"
'in the American Flats area. On page 9 of his decision, the Director
specifically 'declared that the appellant may file his application with
the range manager in Colorado Grazing District No. 3 and Utah
Grazing District No. 9 for an exchange of use, pursuant to the perti-
nent regulation (43 CFR, 1957 Supp., 161.6 (c)), of the patented
mining claims in the American Flats 'area and may receive the equiva -
lent in grazing privileges in one or the other of these districts as
Iappears proper. It was only the unpatented nining claims which
the Director excluded from consideration in the 'proposed exchange
of use in accordance With the decision of the Federal circuit court
inl United States v. Etcheverry, 230 F. 2d 193 (10th Cir., 1956). The.
appellant has presented nothing which affords ay basis for overturn-
iug the Director's decision on this point. Accordingly it will 'not be
disturbed. Furthermore, the hearing examiner and the Director both
allow the appellant grazing privileges to the extent of the capacity
of the patented 'mining claims-he controls within his individual range
allotment. This is all he is entitled to.

Whether the Freeman lands were recognized to have priority in
1941 is immaterial at this time since the appellant no longer controls'
them and has not transferred any grazing privileges that may have
been accorded to them to his other base lands. The appellant's con-
tention in this respect is apparently predicated upon the assumption
that if no priority was assigned to the Freeman lands, other lands,
lacking priority were available in 1942 to receive a portion of the
Johnson grazing privileges. But all of the lands whidh the appellant f

controlled in 1942 which were eligible for transfer of the Johnson
grazing privileges have been recognized to the full extent of their
productivity. Hence, whether the appellant lost grazing privileges
because he disposed of the Freeman lands or for want of ufficient
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base lands to be invested with TtheJohnson grazing privileges, the
consequence now is the same... The appellant's Scontention in this
matteris withoutmerit.'

The 'appellant has not questioned any deduction of AUMs for con-'
servation purposes. Accordingly, he; is bound by all such deductions.
evidenced by the records of the Bureau of Land Management. The
extent to which he is entitled to grazing privileges in Utah Grazing
District No. 9 is to .be determined on the basis of the Director's
decision of January 15,1958.

Therefore, the decision of the Director is affirmed pursuant to the
authority delegated to the Solicitor by the Secretary of the Interior
(.see. 23, Order No. 2509, as revised; 17 F.R. 6794).

EDMUND T. FITZ,
; 0 ; ;fX :: f - : ; Q: : f: : : :Acting Solicitor.

CHRISTIAN G. WIEGER

A-27680 Decided September S9, 1958

Rules of Practice: Appeals: Generally
An appeal to the Secretary of the Interior will be dismissed and the case

:closed where the appellant fails to pay the filing fee within, the time,
required by the rules of practice.

Rules of Practice: Appeals: Timely Filing.
The late payment of a filing fee on an appeal to the Secretary of the Interior

cannot be waived where the record shows that the filing fee was not mailed
to the Secretary until after the expiration of the period of time within
which the filing fee was required to be paid, even though the fee was re-
ceived within the 10-day period of grace stipulated in 43 CFR 221.92 (b).

APPEAL FROI TE BUREAU OF LAND XANAGEXENT.

Christian G. Wieger has- attempted to appeal to the Secretary of the
Interior from a decision dated February 7, 19.58, of the Director of
the Bureau of Land Management which affirmed the action of the
manager of the Cheyenne land office rejecting his applieation for'a
5-year extension of noncompetitive oil and gas lease Wyoming 010711
on the ground that his request had been filed late -(30 U. S. C., 1952
ed., Supp. V, sec. 226; 43 FR 192. 120).

The penultimate paragraph of the Director's decision stated:

Christian G. Wieger is allowed the right of appeal to the Secretary of the
Interior. If appeal is taken, a Notice of Appeal must be sent directly to the
Director, Bureau of Land Management, Washington 25, D. ., in time to be
received there within 30 days after receipt by the appellant of this decision, and,,
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must be accompanied by a $5 filing fee. e * * Stict complance must be made
with the requirements of the rules of practice, 43 C, 195 6Supp., Part 221,
contained in Circular No. 1950 as amended by Circular No. 1962. See Informa-i
tion Sheet attached. -

A registry receipt card in the record shows that n otice of the Di-
rector's decision was received by Wieger on March 5, 19582 Thus, the
30-day period for filing a notice of appeal and paying the filing fee
terminated on April 4, 1958. On April 2, 1958, Wieger filed a notice
of appeal by sending a telegram to the Director stating that he wished
to appeal from -the Director's decision and that he would file a formal
application. The $5 filing fee was not transmitted. On April 4, 1958,
an official of the Bureau of Land Management sent a telegram "Col-.
let", to Wieger stating that the required filing fee must be trans-
mitted to the Bureau of Land Management before 3 p. m. of that day
for the appeal to be considered. At 1: 05 p. m., April 4, 1958, West-
ern Union notified the sender that the message and payment had been
refused. On April 7, 1958; Wieger paid the filing fee along with a
letter dated April 5,1958, in which he stated:

Received through the mail today, confirmation of communication dated April
4, 1958.X Delivered to me approximately at 10: 30 A. M. today.

Received als&f from Western Union the enclosed card: [re. the telegram of
April 4,1958, which Wieger had refused.]

Enclosed find check for $5.00, Re: appeal.

As of the date that Wieger received 'a copy of the Director's decision
the Department's rules of practice provided:

Appeal; how taken, filing fee, mnha'datoryg time limt. A- person who wishes
to appeal to the: Secretary from a decision of the Director must file in' the
office of the Director a notice that he wishes to appeal. Except where an agency
of the Federal Government or of a State or territorial government or political
subdivision thereof or a municipal corporation is the appellant, the notice of, C

appeal must be accompanied by a filing fee of $5 for each separate application,
claim, entry permit, lease, protest, or similar filing or interest on which the
appellant is seeking favorable action. * e * A notice of appeal which-is filed
late or' which is not accompanied by the required filing fee will not be considered.
and the case' will be closed by the -Director. * * F .4 GEE, 1957 Supp., 221.32.

Because the filing fee was not paid within the 30-day period the
- Director, except for the reasons set but later, would 'have, pursuant to

the, requirements of the regulation, closed the case and the appeal
would- not have been considered.

However, on March 18, 1958, the regulation was amended to read
as follows:

Appeal; hwf take fing fee, mandttory time limit. - (a) A person who;
wishes to appeal to the Secretary must file in'the office of the Director '(address:
Director, Bureau of; Land Management, Washington 25, D. C.) a notice that
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'he wishes to appeal. The notice of appeal must give the serial number or
other identification of the case and must be transmitted in time to be filed
in the Director's office within 30 days after the person taking the appeal is
served with the decision he is appealing from. * * *

A ('b) Except where an agency of the Federal Government or of a State or
territorial government or political subdivision thereof or a municipal corpora-
tion is the appellant, a filing fee of $5 must be paid for each separate application,

* claim, entry, permit, lease, protest, or similar filing or interest on which the
appellant is seeking favorable action. The consolidation of appeals will not.
relieve each appellant of paying the same filing fee that he would have to pay 
if he took his appeal eparately. The filing fee should accompany the notice-
of appeal but in any event must be received in the Director's office within.
the time allowed for filing the notice of appeal.

(c) No extension of time will be granted for filing the notice of appeal or'
paying the filing fee. If a notice of appeal is filed or the filing fee is paid after
the grace period provided in § 221.92, the notice of appeal will not be considered
and the case will be closed by the Director. If the notice of appeal is filed or
the filing fee is paid during the grace period provided in § 221.92 and the
delay in filing is not waived, as provided in that section, the notice of appeal
will not be considered and the case will be closed by the Secretary. 43 CFRF
221.32; Circular 1997, 23 F. R. 1929.

43 CFR 221.92, as amended at the same time, 'provides:

Filing of documents. (a) A document is filed in the office where the filing is
required' only when the document is received in that office during the office
hours when filing is permitted and the document is received by a person
authorized to receive it.

* (b) Whenever a document is required under this part to be filed within a
certain time and it is not received in the proper office, as provided in paragraph
(a) of this section, during that time, the delay in filing will be waived if the
document is filed not later than 10 days after it was required to be filed and
it is determined that the document was transmitted or probably transmitted,

; to the office in which the filing is required before the end of the period in
which it was required to be filed. Determinations under this paragraph shall
be made by the officer before whom is pending the appeal or contest in connection
with which the document is required, to be filed. This paragraph does not
apply to requests for postponement of hearings under §§,221.13 and. 221.75 and
requests for relief from reporter's fees under § 221.75. 43 CFR 221.92; Circular-

* 1997, 23 F. R. 1929.

* 'The amended regulations took effect on March 22, 1958, as to all
filings required to be made on or after that date.
..The filing fee having been paid within the 10-day grace period

allowed. by te' regulation, the case was transmitted to the Secretary
for a determination as to whether the delay in filing will be waived..

From Wieger's letter which transmitted his 'filing fee and from
'the postmark on the envelope containing the letter and check, it is
clear that the filing fee was mailed on April 5, 1958. As the period
within Which Wieger was required to pay the filing fee ended on
April 4, 1958, the failure to pay the filing fee cannot be waived under'
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the provisions of 43 CFR 221.92 (b), as amended, because it was
not transmitted (miailed) to the Secretary's office before the end of
the period in which it was required to be filed. See Duncan Miller,
65 I. D. 380 (1958).

Since the delay in filing cannot be waived,- the notice 'of appeal
will not be considered and the case is closed (43 OFR'221.32 (c),
as amended).

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order'No. 2509, as revised; 17
F. R. 6794), the appeal is dismissed and the case is closed.

:EDM:UND T. FRITZ,
Acting Solicitor.

L. N. HAGOOD ET AL.
A-27657
A-27667 Decided September 29, 1958
A-27681

Oil and Gas Leases: Rentals-Accounts: Refunds

An opinion by the Comptroller General that there is no authority for a repay-
ment of the rentals paid on an oil and gas lease for land for which a
mineral entry is later allowed and for which a patent is issued is binding
upon the Secretary of the Interior. -

APPEALS FROM THE BUREAU OF LAND MANAGEMENT

L. N. Hlagood and the other parties named have each appealed
from one of twd decisions of the Director of the Bureau of Land
Management dated February , 1958, aid January 22, 958, respec-
tively, which affirmed the action of the manager. of the: Denver
land office rejecting their respective applications for the refund of
rentals paid in connection with noncompetitive oil and gas leases
issued to each of them.

In all of these cases the oil and gas leases were issued for lands
which in whole or in part were covered by oil s-hale placer locations
located prior to the date of the Mineral Leasing Act of February 25;
1920 (30 -U. S.. C., 1952.ed., sec. 181 et seq.), but for which-patent ap-
plications were not filed until after the leases had been issued' In
each case, except Colorado 01407, mineral patents have been issued
'and the oil-and gas leases canceled to the extent of the conflict. The
appellants seek refunds of the rentals paid by them under their

* Edward Still, L. Jeane Tipton Dorough, Maude M. Dorough, Helena K. Trimble, and
Ben L. Abbott.
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leases. In addition, Helena K. Trimble and Ben, L. Abbott each
failed to pay, some rental due on one -of' the anniversary dates of
their leases and have appealed from the demand that they pay the

* rental due from the anniversary date to the date on which'the perti-
nent mineral patent was issued.

Repayment of payments in excess of lawful requirements made
under the Mineral' Leasing Act (supra) is authorized by the act of
June 27, 1930. (43 U., S. C., 1952 ed., sec. 98 (a)).

* As the, Director and the manager have pointed out, the Secretary
of the Interior submitted to the Comptroller General 'the problem
of whether repayment of such rentals could legally be made in the
case of lease Colorado 01399, held by appellant Trimble. By statute
the Comptroller General is authorized to pass upon questions sub-
mitted to him by the head of any Executive department involving a
payment to be made by him (31 U. S. C., 1952 ed., see. 74). The
decision of the Comptroller: General, when rendered governs the dis-
posal of the case. Sixa Companies, Inc., 53 I. D. 586, 589 (1932); 33
Op. Atty. Gen. 268 (1922) ; see United States ex rel. Skinner & Eddy
Corporation v. McCarl, 275 U. S. 1, 45 (1927).

In his letter, dated March 2, 1955, the Secretary stated the factual
situation as follows:

A non-competitive oil and gas lease application (Colorado 01399) under the
Mineral Leasing Act of 1920 (41 Stat. 437; 30 U. S C. 181), as amended and
-supplemented, was filed July 14, 1950 and lease was issued effective April 1,
1951. Rentals for the first lease year for the areas conflicting with certain

-Imining claims aggregated $642.50. Under 43 CR 192.80 no rentals were' due
for the second and third lease years, but for the fourth lease year rentals
amounted to $321.25 for the lands in question. On August 3, 1953, the Weber
-Oil Company filed mineral patent application Colorado 07026 for certain oil
shale placer mining claims which were located prior to enactment of the Min-
'eral Leasing Act of 1920, supra. Final certificate for the mining claims was
is sued on April 19, 1954.

In a decision dated July 1, 1955 (B-123118), the Comptroller Gen-
eral held that no repayment~scould be made for rentals paid prior to
'the determination of the validity of the mining claim and the issu-
ance of the mineral patent for the following reasons:

With respect to the questions raised in your letter concerning the application
of 43 U. S. C. 95 to 98a to such repayment, section 96 provides in material part

'that '"In all cases where it shall appear to the satisfaction of the' Secretary
of the Interior that any person has made any payments to the United States
under the public land' laws in excess of the amount 'he was lawfully required
to pay under such laws, such excess shall be repaid to such person or to his
legal representatives." Section 98 (a)' of Title 43, of the Code,'extends the

I'The Comptroller General's decision does not preve nt the applicant for repayment from
'pursuing other remedies. See Miguel v. McCara, 291 . S. 442 (1934).
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above provision to "any statute relating to the sale, entry, lease, or other dis-.
position of the public lands.": While these statutory provisions vest you with
authority to make a determination that payments have been: made in excess of
the amounts required under the public land laws, such a determination neces-
sarily must be supported by the applicable law, regulations and 'facts in each
particular case. In the present case it may' be presumed that the mineral
claim was properly evid6nced by posting location notices and performance 'of
maintenance work each year as required by the regulations. Also, it is as--
sumed, that the claim was properly recorded as required by local laws. If
such be the fact, the lessee entered into the lease with actual or constructive
'notice of the existing mineral laim. Moreover, if the lessee had complied
with the regulations contained in 43 C.t F. R. 192.72 and ascertained whether
there were settlers on the land, it appears likely that he would have obtained
actual knowledge of the mineral claim. Thus, in the absence of any interfer-
ence with the lessee's possession and beneficial use of the land, it would seem.
clear that the lessee properly may not now assert a claim for refund of any
payments properly payable under the lease, particularly since the lessee was;'
not deprived of any rights under the lease prior to the issuance of the patent
to the mineral claimant.

* In the light of the foregoing, question 1 is answered in the negative; except
as hereinafter noted, thus rendering an answer to question 2 unnecessary.

With respect to question 3, any payment under the lease after determination
of the' validity of the mining claim and issuance of the mineral patent would
appear to be in excess of the payments required by law and to be refundable.

Because the rental payments for which the appellants seek refunds
were' made prior to the determination that the: mining claim was
valid and the issuance of the mineral patent, their applications for
refunds were properly denied.

All the appellants contend that inasmuch as the mining claims,.
which have been held valid and have been patented, predated their:
leases, they took nothing by their leases and consequentlyall rentals
paid should be refunded. The Secretaryj in his submission to the
C Gomptroller General, adverted to the effect of the miningcelaim"on
the lease by pointing out that the mining claimant could have pre-
vented the lessee from conducting prospecting operations on the land
and enjoined the taking of oil and gas from the land in the event of
production. Nevertheless the Comptroller General concluded that
in the absence of interference with the.lessee's possession and bene-
ficialuse of the land, no refunds could 'be made of rentals properly
payable' under .the lease. This, conclusion is binding upon the
Secretary.

Hagood states that the existence of a mining claim for which no
V patent application has been filed does not prevent' the issuance of an
oil and gas lease while the Doroughs and Still contend that a leaser
issued for land within a valid mining claim is null and void and con-
trary to law.
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It is well established that oilIand gas leases will be issued for lands
-which may be covered by mining claims for which no application for
patent has been filed in the absence of kciiowledge of s-uch claims.
Although suchleases are praifacie valid ( Ohi Oil Company et al.
v. W. F. Kissnr et at., 58 I. D.753, 758 (1944)), they must be can-
celed if the validity of .a prior mineral location is established 1(Ja&on

F. Jensen et- al., Elden F. Keith et al., 63 I. D. 1 (1956) ) .2
0 SIn any event the' chief question on the appeal is whether the ap-

-pellants are entitled to a refund. 'The final authority within, the
administrative process on repayments is with the Comptroller Gen-
'eral and his opinion plainly denies the authority, of the Department
to grant the appellants any refunds.

The Doroughs and Still finally urge that they paid the fourth and
fifth years' rentals' under protest to preserve whatever Tights they

lmight have pending final action on the patent applications. The
Director held that they were entitled to a refund of all the fifth year's
rentals, the pertinent patents having been issued during the fifth
lease year, except those portions representing the period between the
:anniversary date and the date of the patent.

A's the Director held, I fail to see that paying the rentals under
protest places these appellants in any better position. They could
have relinquished their leases or allowed them to terminate auto-
matically. They chose to keep their leases' in effect. Consequently,
'under the Comptroller General's opinion, they cannot obtain a refund
for any period prior to the date of the issuance of the patent.

Finally, as stated above, the manager demanded payment of rental
-on Mrs. Triimble's lease for the period from the fifth anniversary date'
'to the date of the issuance of the mineral patent, and on Abbott's lease
he demanded the payment of the fourth and fifth years' rental on the
'portion not in conflict with the mineral patent. The Director held

C 'that these demands were proper and in, addition held that accrued
rental was due on Abbott's ease as to the portion; inconflict with the
mineral patent' for the fourth year 'and the fifth year up tothe issu-
-ance of the mineral patent. Abbott and Mis., Trimble have protested
against these demands. ,I agree with the Director that if no refund
of any payments- properly payable under the lease can be made the
'lessees are properly chargeable for the accrued rentalson their leases
'that have not been paid..

Therefore, pursuant to the authority. delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17

2 As to the proper procedure'for removing the conflict between an oil and gas lease and
-a later application for a mineral patent based upon a prior location see Union Oil Comjo any
-et al., 5 I. D. 245, 252-253 (1958).
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F. R. 6794), the decisions of the Director of the Bureau of Land -

Maniagement are affirmed.
:EDMUND T. FRITZ,

Acting Solicitor.i

',DON C. CALL, LLOYD HIGIEY ET AL.

A-27658 Decided September 9, 1958

Grazing Permits and Licenses: Base Property (Land) : Dependency by Use-
Grazing Permits and Licenses: Generally

The provision in the Federal Range Code that in the event of failure for 2
consecutive years to offer base in an application for a grazing license or
permit, such property will lose its dependency by use or priority will be
read independently of and as unaffected by the provision in the code that
each year a time will be set before which applications for grazing pivi-

* leges must be filed and that applications which are not filed on or before
that date will be rejected for that year in: the absence of a satisfactory
showing justifying the late filing.

Grazing'Permits and Licenses: Base Property, (tand): Dependency by Use
Where an application for grazing privileges is filed within 2 years after the

base offered therein was' first recognized as having priority, but the appli-
cation was filed too late to be considered for an award of grazing pivi-
leges for the year in which it was filed, the application nonetheless satisfies.
the requirements of 43 CFR161.6 (c) (9) and prevents loss of priority of
the base for failure to offer it in an application for 2 consecutive years.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Don C. Call and Lloyd Higley have appealed to the Secretary of'
the Interior from a decision of January 22, 1958, by the Director of
the Bureau of Land Management affirming a hearing examiner's de-
eision dated December 14, 1954, rejecting an application filed on
January 4, 1954, by the appellants for grazing privileges in the Clover
range unit, Nevada Grazing DistrictNo. 1, pursuant to seetion 3 of the
Taylor Grazing Act (43 U. S. C., 1952 ed., sec. 315 b).

The appellants' application was rejected by the Director and by
the hearing examiner on the ground that the appellants' base- land
had lost its dependency by use because of failure to offer it as base in
an application for a grazing license or permit for 2 consecutite-years
as provided by departmental regulation (43 CFR 161.6 (c) ()).
The base property involved consists of: approximately 1,440 acres of
land located-in T. 35 N., R. 62 E., M. ID. M., Elko County, Nevada, and
was purchased by: Mr. Higley. at various times between 1942 aid
1948. On February 13, 1953,-Mr. Call contracted to purchase most of
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,the Higley'base property and this agreement is the source of Mr.
'C' ail'sinteitst in: this preeding. 00 'r: . u ::; : ::0 

On December 23, 1949, Mr. Higley first tiled an application for a
grazing license or permit in the Clover range unit requesting privi-'
leges for the. 1950 grazing season. In explaining his base setup, Mr.
Iigler stated in. this application that he had purchased 480 acres

,,from Russel Weeks, that a copy of the deed of purchase was filed
with the Bureah, and that the application;'was based on a section Tb
transfer.' The 480 acres specifically offered as base in this applica-
tion consisted of the E1/2 and N`W1/4 sec. 23. ' By decision of Febru-
ary 20, 1 950; the range manager notified Mr. Higley that his applica-
tion was approved on a temporary unclassified-basis,.pending comple-
tion of the transfer from Russel Weeks, 'and that his section 7 transfer
application on these privileges was also recommended for approval
providing the base lands to which the transfer was being made were
&nhmensurate to support the transfer.

In addition to the 480 acres which Mr. Higley offered as base in
his application for grazing privileges during 1950, he owned other
base lands which were not classified as dependent'by use or as having
priority when his first application was-filed.2 The 480 .acrespur-
chased from Mr. Weeks had been recognized' as having a class de-
mand of 5 AUM's on the Federal range when Mr. Weeks owned the

'The 7b transfer refers to an application filed pursuant to a provision in the range
code which permits a licensee or permittee to transfer grazing privlleges from one base
property to another. The transfer application here involved was an application for the
transfer of. grazing privileges from lands owned by Russel Weeks, another livestock oper-
ator in the area, to Mr. igley's lands. Although the record suggests that an earlier

:,transfer application may have been filed, only one such application Is in the records which
are a part of this appeal. This is the application of May 10, 1951, filed by Russel Weeks.
'The applicable regulatory provision In effect when this transfer application was filed (43
CFR 161.7 (b)) provided in pertinent part that:

"Upon application by a licensee or permittee, and after reference to the; advisory;
board for recommendation, the range manager may allow a license or permit
based on ownership or control of land to be transferred to other land or a license
or permit based on ownership or control of water to be transferred to other.
water within the same service area: Provided, That such transfer will ot inter-
fere with the stability of livestock operations or with proper range management
and will not affect adversely the established local economy * !*. Upon the
allowance of a transfer under this paragraph, the base property from which the
transfer is made shall Ilose its dependency b use or priority to the extent of.
thelicense or permittransferred." :

2 Land dependent by use is forage land other than Federal range of such character that
thebconduct of an economic livestock operation requires the use of the Federal range in
connection with'it and which, in the priority period, was used.as-a part of an established,
permanent, and continuing livestock operation for any two consecutive years or. for any
three years of such priority period in connection with substantially the same part:'of the
public domain; no* part of the Federal range." With exceptions not" here relevant the
priority period is the five-year. period immediately preceding June 2, 1934. To have
'dependency by use, base property must have been offered in an application for a grazing
license or permit before June 28, 1938, in Nevada Grazing District No. 1 (43 CPR, 1957
supp., 161.2 (k) (1), (2)).. Such land is class 1 base and. qualified applicants who own
or control class 1 base are entitled to priority In the Issuance of regular grazing.ilcenses
and permits (43 CFR, 1957 Supp., 161.4 (b)tl161. (b)). 
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land but the rest of Mr. ̀ igley's base was cassified as dependent by
location or class' 2 land which entitled him to grazing' privileges only 
if range was available after the class 1 demand was satisfied (43 :CFR,
1957 Supp., 161.4 (b)', 161.6 (b)` (ii)). The range manager's decie
sion of February 20, 1950, was not based upon ' the'classification of
any of Mr. iige's land for grazing privileges but a'uthorized only
temporary unclassified use of the range to the. extent of 301 AUMps
pending completion of the transfer of grazing privileges from Russel
Weeks. " -

In a decision of July 17, 1951, the Regional Chief, Division of'
Range Management, approved Russel Weeks' application for the'
transfer of grazing privileges in the Clover unit from base lands
which Mr. Weeks owned to the following lands owned by Mr.; Higley:
sec. 23, Wi,/2, SE1/4 . sec. 25, Ei/ 2 ,E12 W1 2NE', E1HNWI/4 sec. 26',
WI/2 sec. 28,' T. '35 N. R. 62 E., M. P. M. The decision authorized the,
transfer of class 1 grazing privileges to this base to the. extent of 290'
A&UMI's. ; . , ; i

No applications for grazing privileges offering Mr. Higley's&base
property were filed during 1951 or 1952.

Information in the file indicates-that on February 6, 1953, Mr. B.:
C. Call (counsel for the appellants) of Brigham City, Utah, visited
the district grazingoffice and:advised employees of that office that he
and his son (appellant DonC. Call) had a lease and option to pur-
chase the Higley property. On appeal it is asserted that appellant
Call or his attorney twice visited employees of the -Bureau before
February 9, 1953, advising them of his claim and that he was assured
that.his application would receive' prompt consideration. 'Counsel
for Mr. Call also states that when he visited the grazing office before
February 9, 1953, in connection with a permit, he was told.that Mr.
Higley 'had not. applied as required by the range code, and that no
permit would be granted for the 1953 grazing season. but Mr. Call
was advised to file- an application which would be considered by the
board at some future date. Thereafter, on February 11, 1953, the
appellants fied an 'application to graze 125 head of cattle and horses
from May to September .1, 1953. The application indicated that the' 
;appellants intended to purchase livestock not later than April 1, 1954,
and stated; that the base was leased during 1949 'and 1950 owing to
Mr. Higley's ill health ;that the base had been orally leased for a year,
which lease would expire on April 1 1953; that a contract of lease
and 'sale of base and range rights had been entered into by'the appli-
cants; and that MIt. Higley was in failifig ill health at the time the
application was filed.:
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In a letter of February 12, 1953, to Don C. Call, referring to the
appellallts' application of February 11, the range manager stated:

* Inasmuch as this is a' late application for the 1953 grazing season andl
no application had been offered on the property since 1949, we are unable to
take any action at this time as the last Advisory Board Meeting was held
February 9, 1953.

This will undoubtedly not inconvenience you, as your application indicates>
that you 'do not have. any livestock now and will not purchase stock untiL
April 1, 1954.

It will be necessary for you to supply this office with a copy of the lease and
contract of sale from Mr. Higley to Don C. Call. This should be done as soon.
as the lease becomes effective.

Upon receipt of the lease, your name will be placed an the mailing list and
you will receive application forms for the 1954 grazing season.

On January 4, 1954, the appellants filed an application for grazing
privileges which was identical with the 1953 application. Mr. Call
had also filed evidence of his lease and option from Lloyd and Laura.:
Higley on the following base land: SW'/4, E1/2 , NW1/4 sec. 23';:
W½NE4 E1/2 NW14 El/2E/2 sec. 26; W/2, SE'/4 sec. 25, T. 35 N.,,
RI. 62 E., M. D. M. All of this land was base which supported the
transfer of grazing privileges from Mr. Weeks approved July 17,.,

151 : 7 : h 
By decision of January 14, 1954, the appellants' application of,

January 4, 1954, was rejected because the'base property had not been
offered in an application for a grazing license for two consecutive'
years and therefore lost its dependency by use on the Federal range'
in accordance with 43 CFR 161.6 (c) (9) which provided that-

In the event of failure for any two consecutive years either to offer a base'
'property in an application for a license or permit or to accept a license.or per-
mit offered pursuant ;to such an application, such base property will lose its'
dependency by use or priority.

After consideration by the-advisory board of the appellants' protest
-to this rejection, the rejection was sustained and the appellants were
so notified by the range manager's decision of March 3, 1954. On
appeal from-the latter decision; a hearing was held on October6, 1954;'
at Elko, Nevada, before an examiner. The Clover Livestock Con-
pany and Mark Scott were recognized as intervenors.

There was no disagreement at the hearing regarding any of the'
circumstances relating to Mr. Higley's base and to his applications
for grazing privileges in the Clover range unit, and most of these'
matters were stipulated to before testimony was submitted at the

3 In addition, the W1/! sec. 28, T. 5 N., R. 62 ., representing 24.32 percent of Mrz
Higley's base. was recognized as supporting the transfer of grazing privileges from Mr.
Weeks, but the land in section 28 was not included in Mr. Call's lease and option from
Mr. and Mrs. Higley.
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¶earing. 4 The case files of Russel Weeks; loyd Higley, and Don C.
Call and Lloyd Higley were made a part of the hearing record
;(T. t) t ba ty

The appellants did not deny at the hearing that their base property
was not offered in an application for grazing privileges for the years
1951 and,1952, but contended that the provisions of 43 CFR 161.6 (c)
.(9) should not apply because Mr.; Higley was physically and,
mentally incapacitated and unable to take care of his business affairs.
They offered evidence to that effect. C Counsel for the appellants urged
that in interpreting the provisions of 43 CFR 161.6 (c) (9), the
Government should follow the rule adopted in many jurisdictions that
statutes of limitation do not run gainst persons under certain dis-
abilities such as iiicompetency (Tr. 41-43),-. 

The examiner held that the evidence submitted by the appellants
* was too indefinite to support a finding that Mr. Higley wasphysi-
cally or mentally incapable of conducting his business affairs during
1951 and 1952; that inasmuch as Mr. Higley filed-an application for
grazing privileges on December 23, 1949, and as the application for
the transfer of grazing privileges from Mr. Weeks was signed by Mr.
ligley in 1951, Mr.- Higley's licapacity could not be regarded as

having continued from 1948 through 19il.
With respect to the appellants' contention that because the grazing

rights from Mr. Weeks' property were not officially transferred to'tihe
Iigley base property until July 17, 1951, the application filed on
*-February 11, 1953, was filed within the 2-year period designated in
section 161.6 (c) (9), the examiner held that the dependency by use
(except as to 5 AUM's) was not impressed on Mr. Higley's base
property until July 17, 1951, and tlie 2-year period specified in section
161.6 () (9) of the range code could not begin until then. The
examiner concluded that if the appellants' application which was filed
on February 11, 1953, had been a proper application, it would have

-been filed within the 2-year period provided by section 161.6 (c) (9)
and the dependency by use of the property would have been preserved.
However, another provision of the range code, 43 CFR,; 1953 Supp.,
161.9 (a), in effect when the appellants' 1953- application was filed
provided in pertinent part that:

Each year the regional administrator will set a date for each, district in his
region prior to which all applications for grazing licenses or permits in the
district must be filed. Failure to file applications before -such date will result:
in their rejection for that year inless reasonable justification for a belated filing
is shown :

4 Transcript of Hearing on October 6 1954, at Elko, Nevada; on the appeal of Don c.
Call:and Lloyd Higley from the range manager's decision of March 3, 1954, pp. 6-8. Page
numbers hereafter will refer to this transcript unless otherwise indicated.
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The examiner held that the appellants' 1953 application was not 
proper application becauseit had not been filed within the time pro-
vided. by sec.:161.9 (a) and that as the appellants had not appealed
from the denial of the application, it was. assumed that the ground-
for the denial was proper. He therefore dismissed the appeal.

The Director affirmed the examiner's conclusion that the evidence
was insufficient to find that because Mr. Higley was incapacitated
he could not file an application within the time required'by 43 CFR:
161.6 (c) (a). The' Director's decision also affirmed the examiner's

X 0 ' decision that the application of February 11, 1953, was not filed
within the time required by 43 CFR, 1953 Supp., 161.9 (a), and, as a,
consequence, the base property lost its dependency by use.

As has already been pointed out, all of the appellants' base prop-
erty, except the 480-acre tract in sec. 23 whi&h Mr. Higley pur-
chased from Mr. Weeks, consisted of class 2 lands having no depend-
ency by use until after July 17, 1951, when the transfer of privileges
from Mr. Weeks was approved. Consequently, with the exception of
the 480-acre tract, none of the property could have been offered as,
base with priority to support an application for a class 1 permit or
license before July 17, 1951. Although the 480-acre tract in sec. 2&

* had a recognized dependency by use. to, the extent of 5 AUM's before
Mr. Higley purchased it, thereafter it was not until July 17, 1951, in
'the decision approving the transfer application, that the tract was
recognized as having priority.5 Since after Mr. Higley's purchase of
this tract, the eariest date on which it was recognized as having

dependency by -use was July 17, 1951, there is no reason why, in the
circumstances of this case, it should be distinguished from, the other

base lands here involved for the purpose; of determining the time
within which it must have been'offered'as base. in order to retain its
dependency by use. Accordingly,, July 17, 1951, is the earliest date
0 on which any of thee property, here involved could have been offered-
as dependent by use in an application for grazing privileges, and the
-year period within which the base was required to be offered in an

application to prevent loss of priority under section 161.6 (c) (9) did.
'not terminate until July 16, 1953.

The Director's decision held that the' appellants' application for a,
license or permit filed on February 11, 1953, more than 5 months
before the' expiration of the 2--ear period designated in section 161.6-
:(c) (9), was not a proper application because it was filed too late to
be considered for allowance: for the 1953 grazing season.' Contrary

Mr. Higley offered the tract in his application for 1950 privileges, but the manager's
decision of February 20, 1950, did not recognize it, as supporting a class 1 demand, and the
use authorized during 1950 was temporary and unclassified pending completion of the
transfer from Russel Weeks.
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to the statement in the Director's decision the application of Febru- '

ary 11, 1953, was not rejected, but appellant Call was told only that

the office was unable to take action on the application, at the time.
Neither of the appellants was notified: that the -base land had lost its

- prioritye and the manager's letter of February 12, 1953, amounted,
in effect, to suspending action on the application of February 11,

1953. Surely if the range manager' believed that the base had lost
its dependency by use when the application of February 11, 1953, was

filed, both of the appellants were entitled to plain and prompt notice
to that effect, and the application should have been rejected rather
than suspended (see sec. 6 (d) of the Administrative Procedure Act,
5 U. S. C., 1952 ed., sec. 1005 (d), and of. appellants' account, supra,
p. 411, of conversations at the grazing office before February 9, 1953,
concerning the filing of an application offering this base).

Without regard to these considerations, however, the conclusion
that the appellants' base lost its dependency by use for failure to

offer it in an application for 2 consecutive years is subject to otherd
objections.

The regulatory provision (43 CFR, 1953 Supp.,,161.9 (a).) pro-'
viding that the regional administrator will set a date prior to which
all applications for licenses or permits must be filed is concerned
-with applications for use of the range during any given annual

grazing season and penalty for failure to file applications before the-
date set each year may result in their rejection for that year.: As

a late application will be considered if reasonable justification for
I the late filing is shown, the provision is not mandatory.7 It was the

appellants' failure to file their 1953 applicationaprior to the date set

* for filing applications that year which was the basis of the Director's
ruling that the appellants' 1953 application was not a proper offering

of base within the requirements of 43 CFR 161.6 (c) (9). However,
there is nothing in the latter regulation which requires that an ap-
plication which is filed within the 2-year period must be timely. filed
for any particular season of use in order to prevent loss of priority

i * of the base. The Director's conclusion assumes that the two regu-
lations here involved must be read together. There is nothing, how-

ever, in- either regulation requiring or even suggesting that they
should be read together. The two provisions were added to the range

<code at the same time,. and nothing in the history of their adoptin

The statement in the manager's letter of February 12, 1953, .to appellant Call that no,
application had been offered on the property since 1949p has no significance as far as loss

of priority is concerned because the base had no recognized priority until July 17, 1951

7The regulation has been amended since the appellants' 1953 application was filed to

provide that applications which are filed late may (ratherIthan will)' be rejected for that

year unless satisfactory justification for the late filing is shown (43 CFR, 1957 Supp.,
161.9 (a)). -
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* indicates that section 161.9 (a)' was intended to modify or to cut
-down the 2-year period designated in section 161.6 (c) (9) within
wlich base must be offered to preserve its dependency by use.8 'If

* the provisions were intended to be read together in such a way that
section 161.9 (a) could cut down the 2-year period of time designated
in section 161.6 (c) (9), there is no reason why the latter provision
should not havespecified some time period other than the 2 consec-
utive years which was adopted, or indicated that in certain circum-
stances, priority of base property might be lost in a shorter period
of time than 2 years. -

Moreover,; the only penalty for failing to file a timely application
imder section 161.9 (a) is the possible loss of grazing privileges for
one grazing season, whereas failure for two consecutive years to offer
base in an application results in the disproportionately much greater
sanction of complete. loss of dependency by use of base property.
There was nothing improper about the appellants' application filed
on February 11, 1953, except that it was subject to rejection for range
privileges during the 1953 season. It seems incongruous to hold that
as a consequence of late filing for the 1953 grazing season, the ap-
pellants' base lost its priority. The result in the instant case of
reading the two regulations together is anomalous, too, because the
2-year period for offering base to preserve; its priority is shortened
by more than months.

Inasmuch as the appellants filed their 1953 application for grazing
* privileges before 2 years had elapsed after their base was recognized

as having dependency by use, and as there appears to be no valid
reason for holding that the 2-year period may be cut down by the
provisions of section 161.9 (a), it is concluded that the appellants'
1;S953 application preserved the priority of their base within the re-,
quirements of section 161.6 (c) (9) and that the Director's decision
to the contrary was erroneous.

Therefore, pursuant to the authority delegated to the Solicitor by
* the Secretary of -the Interior (sec. 23, Order No. 2509, as revised;

17 F. R. 6795), the decision of the Director, Bureau of Land Man-
:agement, is reversed and the case is remanded for further action
consistent with this decision.

EDmIUND T. FRITZ,

Actint7 Solicitor.

8 Both regulations here under consideration were adopted effective September 26, 1942.
A At the time of adoption, the provisions were numbered 01.6 (c) (9) and 801.9 (a) (see 43
CFR, 1943 Cum. Supp., 501.6 (), 501.9 (a); for re-numbering of the range code see 43
CFR, 1946 Supp., Part 161, introductory note).

For history of the adoption of these provisions, see memorandum of July 15, 1942, for
- the Secretary from the Director of Grazing recommending that the range code be amended

by the adoption of these and other'provisions.

U.S. GOVERNMENT PRINTING OFFICE: I9S5
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FLOYD A. WALLIS
THE CALIFORNIA COMPANY 

A-27547 Decided September 19, 1958*

Rules-of Practice: Protests
An oil and gas lease offeror may file a protest against the issuance or ex-

istence of a permit which authorizes another to drill slant wells from or
through the land he desires to lease.

Xineral Leasing Act: Generally-Rights-of-Way: Act of February 25, 1920
The Secretary of the Interior (or his delegate) is authorized by section 29

of the Mineral Leasing Act to issue, a permit for slant wells to be drilled
through lands subject to that act, even though the land for which the per-
m it is issued is merely covered by offers to lease for oil and gas, but no
leases have been issued.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Floyd A. Wallis has appealed to the Secretary' of the Int erior from
a decision dated June 28, 957, as amended by a decision dated Au-
gust 8, 1957, by the Director of the Bureau of Land Management
Which rejected his petition filed August , 1955, for rescission of a
permit, BLM-A 039136, to drill slant wells which had been granted
to The California Compaiiy effective May 1, 1955, in a decision dated
May 10, 1955, of the Eastern States Office.

The permit in essence authorizes The California Company to drill
wells from the surface of the permit lands or other lands, the bottoms
of whi'ch wells are located under lands adjoining the permit lands,
with the bores of the wells'penetrating and passing through the sub-
surface of the permit lands. The lands covered by the permit are
unsurveyed lands lying along the banks of the Southwest Pass of the
Mississippi River into the Gulf of Mexico. -

The California Company holds oil and gas leases from the State
of Louisiana for 'some of the submerged lands in the Southwest Pass
adjacent to the permit lands. It' appears that it has drilled two wells -

from the surface which pass through the' permit lands and bottom
under the State lands.' One- of these Wells has been plugged and the
other is presently' producing.

These same lands Were included within offers to lease for oil and
gas, BLM-A 036376 and BLM-A 036377, filed by Henry Morgan
on January 27; 1954 and most of them in BLM-A 037435-037439
filed by Wallis on June 2, 1954. The Calif ornia mpany's aplica-
tion was filed on December 20, 1954. On March 8, 1956, Wallis filed

*Not in chronological order.

0417417]

487510-58-1 65 I. D., No. to
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oil and gas lease offer BLM 042017 for the same lands as were in-
eluded in his earlier applications.

The conflict between Morgan and Wallis was disposed of in a recent

departmental decision, Henry Morgan et al., 65 I. D. 369 (1958),
which affirmed the Director's decision of June , 1956, rejecting the
acquired lands applications and granting priority to Wallis' public
land application, BLM 04201T. In his decision of June 7, 1956, the
Director rejected Wallis' petition on the grounds that the permit
was properly granted under section 29 of the Mineral Leasing Act
(30 U. S. C., 1952 ed.; ec. 186), and that Wallis had no standing to
attack it.
* Considering first the latter point, I am of 'the opinion that it is no
valid objection to Wallis' petition to point out that he has no interest
in the land and therefore no standing for that reason to attack the
permit.

The rules of practice of the Department distinguish between per-
sons qualified to initiate contests and others who may file protests.2

Wallis is not claiming the rights of a contestant. As an applicant
for a lease, he clearly comes within the category of those from whom
the Department has always entertained protests against actions affect-
ing the lands in which they are interested. Lucille Mines; Inc.,
A-27558 (June 6, 1958); United States Steel Corporation, 63 I. D.
318 (1956). Although the grounds on which a protest will be consid-
ered may be narrowed by the fact that Wallis' petition came after the
issuance of the permit (U. S. Steel Corporation, supra, 322-324), the
Department can always consider the question of its lack of authority
to act no matter how this assertion is brought to its attention. Jokn
J. Farrelly et al., 62 I. D. 1, 4 (1955), reversed on other grounds,
Farrelly v. McKay, Civil No. 3057-55 (D. D. C.), October 11, 1955.
Therefore, it was error for the Director to dismiss Wallis' petition
on the ground that he had no standing to attack the permit.

The permit was purportedly issued under the authority of section
* 29 of the Mineral Leasing Act (supra), which provides as follows:

That any permit, lease, occupation, or use permitted under this Act shall re-
serve to the Secretary of the Interior the right to permit upon such terms as he
may determine to be just, for joint or several use, such easements or rights of
way, lncluding easements in tunnels upon, through, or in the lands leased,. occu-
pied, or used as may be necessary or appropriate to the working of the same,
or of other lands containing the deposits described in this Act, and the treatment
and shipment of the products thereof by or under authority of the Government,
its lessees, or permittees, and for other public purposes: Provided, That said

I This rejection was made final by the decision of June 28, 1957, which was modified
by the decision of August ., 1957, to permit Wallis to file an appeal.

2 43 CR, 1954 ed., 221, at time petition was filed; now 43 CFR, 1954 Rev. 221.51-
221.52 (upp.).
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Secretary, in his discretion in making any lease under this Act, may reserve
to the United States the right to lease, sell, or otherwise dispose of the surface
of the lands embraced within such lease under existing law or laws hereafter
enacted, in so far as said surface is not necessary for use of the lessee in
extracting and' removing the deposits therein: Provided further, That if such
reservation- is made it shall be so determined-before the offering of such lease:
And provided further, That the said Secretary, during the life of the lease, is
authorized to issue such permits for easements herein provided to be reserved.3

The appellant contends that the first sentence of this statute merely
.requires that "any permit, lease, occupation, or use permitted under
this Act" reserve to the Secretary the right to permit the easements
or rights-of-way listed in it and that only the language. of the last
proviso giv6s the-Secretary the authority to issue a permit. -

This argument proves too much, for if the Secretary derives his
authority only from the last proviso, then his authority -would be

-limited only to cases in which eases had been issued and would not
apply to "any permit * * occupation, or use * * *" permitted
under the Mineral Leasing Act. It must be remembered that the act
as originally passed provided- for "prospecting permits?' rather than
"leases" of land not within the known geologic structure of a pro,
ducing oil or gas field. Section 13, Mineral Leasing Act, February
25, 1920 (41-Stat. 441).)

The Department has always held that the right to grant easements
applied -to permits as well. as leases. This view is clearly demon-
strated in the provisions of the first oil and gas regulations. (Cir-
cular 672, March 11, 1920, as amended to October 29, 1920, 4T L. D.
437, 442, par. 9 of permit form.) The same view was expressed in
George- TV. Harris (On Rehearing), 53 I. D. 508 (1931); see also
Solicitor's opinion, 57 1. D. 478, 482 (1942). 

A long-continued and uniform administrative interpretation of a
statute is entitled to great weight in its construction. United, States
v. Wyoming, 331 U. S. 440, 454 (1947) ; Sykes v. United States, 343
U. S. 118, 126-127 (1952); United States v. American Trucking Asso-
oiations, Inc., et at., 310 U-. S. 534, 549 (1940). -

The most that can be said of the last proviso is that it makes it
abundantly clear that even the issuance of as formal a document as a
lease does -not deprive the Secretary of the authority granted him to
issue easements and permits affecting the leased land. I

A fair reading of section 29 is that it not only reserves to the See-
retary the rights set out therein, but impliedly grants him the author-
ity to exercise thoserights in-all lands subject to the Mineral Leasing
Act, not only after a permit, lease, occupation or use is permitted but
prior thereto. The section is not a limitation on the Secretary's au-

- thority. It is rather an exercise of caution so that no rights granted

'The pertinent regulation repeats the language of the statute. 43 C 244.67 (a).
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one permittee under the Mineral Leasing Act could block other
mineral development. Therefore, it is my conclusion that the Secre-
tary (or his delegate) can grant rights under section 29 in lands
subject to the Mineral Leasing Act.

The appellant next contends that a slant well drilling permit is
neither an easement nor a right-of-way as contemplated by section
29. However, the words of the statute allow "such easements * * *
through, or in the lands leased, occupied * * *." A permit to drill
a well through land seems to me to clearly come within the scope of
the rights the Secretary may grant.

The appellant also argues that rights under section 29 may be
granted only for the purpose of developing minerals in lands owned
by the United States. Section 29 provides for such easements to be
granted as may be necessary or appropriate to the working of the
lands subject tol the act, and the shipping or the treatment of products
thereof "and for other public purposes" [italics added]. The final
phrase stands alone as a statement of a reason for which the Secretary
may permit an easement. It is not limited by' any appended phrase
as the preceding conditions under which the Secretary may permit
-easements may be said to be.

The appellant contends that this phrase is limited by the ejusdem
generzs rule to purposes of the same type of tose specifically enu-
merated. Assuming, without deciding, that this interpretation is cor-
rect, I believe that the easement granted the appellee falls within the
rule. The purposes enumerated are all related to development of
the mineral resources of public land. The slant well drilling permit
was issued for the purpose of aiding in the development of mineral
resources owed by the State in which land is located. This, it seems
to me, falls within even the narrow construction of the phrase "for
other public purposes." The fact that a private person, as a lessee,
also has an interest in the State land does not negate the public
purposes underlying the lease. North Carolina State Ports Authority
v. First-Citizens Bank and Trust Co., 88 S. E. 2d 109 (N. C., 1955)..

Furthermore, the slant well-drilling permit aids, as the Director
of the Geological Survey determined, in exploration for oil and gas,
which in itself may well be considered a public purpose.

The appellant also urges that The California Company should have
filed an application as provided in 43 CFR 244.67 (c), in accordance
with the provisions of 43 CFR 244.1-244.21. This contention seems
well taken. Apparently The California Company submitted as its
application a form of the agreement it desired. However, the permit
has been granted, the permittee has expended substantial sums of
money under its authority, and there is no indication that the per-
mittee is not qualified to hold the permit or that the failure to comply
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with the regulation has worked to the prejudice of the United States.4
In these circumstances, there is no need to cancel the permit. Cf.
United States Steel Corporation, 63 I. D. 318, 323 (1956); Columbian
Carbon Company et al., 63I. D. 166,172 (1956).

Finally, the appellant argues that the permit is improvident con-
trary to interests of the United States, and violative of the mineral
leasing laws. This argument is based upon the theory that the permit
c could allow the drainage of oil and gas in public lands through a
well bottomed close by. in adjacent lands without obligation to pay
royalty or other compensation to the United States. However, the

*United States can protect itself against drainage. 30 U. S. C., 1952
ed., Supp. V, sec. 226. The contention that the permit allows The
California Company to develop oil and gas deposits in United States
lands outside the provisions of the Mineral Leasing Act is ground-
less. The permittee is exploiting oil and gas deposits in land it has
leased from the State and doubtless could do so with or without the
permit.

Accordingly, I find that the appellant's objections, to the permit
are without merit.

Therefore, pursuant to the authority delegated to the Solicitor
by the Secretary of the Interior (sec. 23, Order No. 2509, as revised;
17 F. R. 6794), the decision of the Director of the Bureau of Land
Managementisaffirmed.

ELm R F. BxEtrrTT
Solicitor.

ESTATE OF MAE . LASSLEY,

OSAGE ALLOTTEE NO. 634

IA-882 Decided September 29, 1958 :

Indian Lands: Descent and Distribution: Wills
Only such person as shall take under the will or a presumptive heir of the

decedent under the succession laws of the State of Oklahoma, has such an
interest as will permit him to contest the will of an Osage Indian.

A presumptive heir of an Osage Indian, whose relationship to the decedent is
too far removed to participate in the estate, has no right to contest the will
of such decedent.

Indian Lands: Descent and Distribution: Wills

While an adjudication of a testator's mental incapacity to manage his prop-
erty is to be considered in the determination of his testamentary capacity,
such evidence is not conclusive proof thereof.

_In Henry Morgan et ai., 65 I. D. 369 (1958), the Department:held that Wallis' public
land oil- and gas offer filed on March 8, 1956, was the first proper one filed for the land
covered by the permit. Thus at the time the permittee filed the application, there was no
other valid offer affecting the land.
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Indian Lands: Descent and Distribution: Wills-Rules of Practice: Hearings
The proponent of an Osage Indian will is not required to offer further evi-

dence after having presented prima facie proof.

Indian Lands: Descent and Distribution: Wills
A will devising most of her estate to her church by an elderly woman, whose

nearest relative is a cousin, is not an unnatural will.

Indian Lands: Descent and Distribution: Wills
The limitation imposed by statute upon the qualification of heirs of a decedent
-of one-half or more Osage Indian blood is not applicable to the devisees
under a will of an Osage Indian.

APPEAL FROM THE SUPERINTENDENT OF THE OSAGE: INDIAN AGENCY

Sue Beth Lester, through her-attorneys, Burt, Seigel & Franklin,
has appealed to the Commissioner of* Indian Affairs from a decision
of the Superintendent of the Osage. Indian Agency, dated December
5, 1957, approving the last will and testament, dated November 1,
1955, and the codicil thereto, dated February 25, 1957, of Mae F.
Lassley; deceased Osage allottee No. 634.1 The will and codicil were
approved as to form on November 18, 1955, and February 26, 1957,
respectively, by Field' Solicitor Hugh A. White,'in accordance with
25 CFR 17.11 (formerly'83.11).

The testatrix died on September 10, 1957, a resident of Pawhuska,
Oklahoma, leaving an estate valued at approximately $140,000. By
her will the testatrix bequeathed to Rosa Hill, described as her first
cousin and nearest relative, the sum of $100, and to Mary Brave the
sum of $500. Family and Indian pictures were bequeathed to the
Osage Museum; all of decedent's religious pictures and statuary were
bequeathed to Mrs. Josephine Deal; and the sun of $200 was be-
queathed to Charles Whitehorn or to someone who may be designated
under the terms of the will, to provide for an Osage Indian ceremonial
service and an Indian feast after decedent's death. Of the rest, resi-
'due and remainder of her estate the testatrix devised an undivided
one-half interest therein to the Immaculate Conception Catholic
(Church of Pawhuska, Oklahoma, with certain stated provisions; and
the remaining one-half interest to the Bishop of the Diocese of Okla-
homa City and Tulsa, for certain Masses and the remainder of the
income to be used by the bishop for certain shrines and the operation.

-'Under section -8 of the act of -April 18, 1912 (3T Stat. 86),- adult members :of the
Osage Tribe of Indians not nentally incompetent- may dispose of their restricted estates
by will in accordance with the lawsof the State of Oklahoma, and subject to the approval
of the Secretary of the Interior. The function of approval or disapproval in this respect
was delegated -to the Superintendent of the Osage Indian Agency under the regulations
of the Department (25 CFR 17.12, formerly -Although section 7.14 fthose~egiatonsproide foan apeal -rm ty 831) Wlhus-ction 17.14c fi thsoseeglations-prvidesfor from the superintenent's action-to the Commissioner
of Indian Affairs, and for a further appeal to the Secretary,- or administrative reasons
the Comunissioner of Indian Affairs has referred the" present appeal directly to the
Secretary of the Interior for action.
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of charities, with particular reference to certain designated institu-
tions. The codicil to the will changed only the name of the party
who should arrange for the ceremoniaI service and feast after the
death of. the testatrix, by substituting the name of Harry RedeagleX
for that of Charles Whitehorn. The testatrix confirmed her last will-
and testament of November 17, 1955,: by the codicil, dated February
25; 95t

A petition for the approval of the will was filed by Robert Stuart,
who was named as executor in said will. Objections to the approval
of the will were separately 'filed by Herbert A. Pappin,' Rose Neal
Hill, and Sue Beth Lester, each of whom claimed to be related to the
decedent, alleging that the decedent lacked testamentary capacity,
Vthat: undue influence was: exercised upon her, that she eliminated the
natural ecipients of her bounty fromh any consideration to receive
any of her property, that the will is an unnatural will, that the pur-
ported will and codicil were not drawn, executed, subscribed, or at-
tested in the manner provided by law,' that the will is incapable of
being performed, and that it contradicts and controverts the policies 
and regulations pertaining to the1 control and, disposition of Osage
personalty, realty, and headrights. Herbert A. Pappin did not file a,,
notice of appeal. . A notice of appeal was filed in behalf of Rose Neal'
Hill but she failed to perfect her appeal as required by 25 CFR 17.14.
Therefore, we have for consideration only the appeal of Sue Beth
Lester. An answer brief was filed. jointly by the executor and the
principal beneficiaries, through their attorneys F. W. Files and G. V.
Labadie.

It is noted from the will that Rosa Hill is described by the testatri 
as her first cousin and nearest relative. The record of the hearing on
the will contains a statement by the Field Solicitor, who conducted the
hearing, that he had occasion to discuss will matters with the testa-'
trix, at which time she referred to Rosa Hill as her cousin and nearest
relative>. It appears to be well established that Rosa (Rose) Neal
Hill is a first cousin and the -nearest relative 'of the decedent. :aThe
evidence adduced at the hearing establishes the relationship of the;
appellant' Sue Beth Lester, to be a third cousin of the decedent. The
Oklahoma' law, determining the degree of kindred is found in Title 84,:
Oklahoma Statutes (1951),. sections .217, 218 and 221 reading as
follows:: : ;: 0 : A . . 0.0 ; .; :- . 0 .
,XSection 21. Degrees of kindred-,

The degree of kindred is established by the number of generations, and each-
generation is called a degree.-i

J Section 218. Lineal and collateral-
The series of degrees from the line; the series of degrees between pdersuns who

descend one from the other is called direct or lineal consanguinity; and the se-
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ries of degrees between persons who do not descend from one another, but spring
from a common ancestor, is called the collateral line or collateral consanguinity.

Section 221. Collateraldegrees hw reckoned-
* in the collateral line the degrees are counted by generations, from one of the~

relations up to the common ancestor, and from the common ancestor to the other
relations. In such computation. the, decedent is excluded,, the relative in-.
cluded, and the acestor cunted but once. Thus brothers are related in the
second degree, ncle and nephew in the third degree, cousins germa in the
fourth degree, ad so, on.

Therefore, in determiigthe degree of kindred under the statute,
Rose Neal Hill1 waS related in the fourth degree and Sue Beth Lester
in the sixth degree.

Had the decedent died intestate, or. if the' will were not approved,
the estate of the decedent would be distributed under the laws, of suc-
cession of he State, of Oklahoma, which, under Title 84, Okla. Stat.
Anno., sec. 213, subpa-agraph sitpoides as follows:

If the decedent leaves no issue, nor. husband, nor wife, and no father or mother,
or brother, or sister, the estate must go to- the next of kin in equal. degree, ex-

epn:ha h hr are tormre collateral kindred, in equal degree, but
Claiming through different ancestors, those who claimed through the nearest'
ancestois's'must be'preferred to those claimin trouIgh an ancestor more: remote.

Thus it~ appears that in the abence of: a will, the decedent's entire
estate would have descended to Rose Neal Hill

'Under the Department regulations pDertaining to 'Wills of;Osag-e
Indian$, and unde t~e Oklahioma State lw,4' only an interested per-
son may contest a'will. If aperson can in noevent participate in the,
distribution of a decedent's estate either as devisee under a will or
as an-'heir under the laws of succession, then that person cannot be
heard in a contest of the decedent's will.5 Ayitrsofheap-~
~pellant, Sue 13eth Lester,, is too far removed to establish her right to
contest the will of Mae F. Lassley. Sinc she has no right of in-~
heritance under the State law' and is not named in decedent's' will,
she is a stranger to the proceeding.

Notwithstanding the procedural deficiencies of the appea herein. we
have' reviewed the record of the hearing and the appeal' of the appel-
lant, Sue Beth Lester, but find no basis for reversing the action of the
superintendent in his approval of' the will and the codicil. It appuears
that the proponents' of the will did make Prima fjai Proof that the
will was properly drawn, executed, and attested. The evidence as
presented in that behalf was competet and given by reliable wit-

2.Tn re 1"ehgar's Bstate, 1883 Okla. 289, 272 P. 2d 458315)
8 25 CFR 17.8.
4 Title 58, Okla. Stat. Anno., sec. 29.
r n re Hat-joche's Estate, 198 Okla. 61,'146 P. 2d 180 (1944) McCoy et at. v. Letis'

et at., 166&Okja.,245,27 P. .d80 1~
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nesses. An attempt to impeach the attesting witnesses' testimony by
the testimony of an attendant of the decedent was not conclusive, and
did not serve to discredit the attesting witnesses. The attendant, Mae
Prendergrass, testified that she was called upon to hold, what she be-
lieved to be, the will for the testatrix to sigh, while only she, the
testatrix and the scrivener of the will were present, and that she did
not see the attesting witnesses present at any time. However, this,
witness was not able to identify the document held by her and signed
by the testatrix as being the last will and testament of the testatrix
placed in evidence. It is noted that even should the will lack- a proper
execution, it was specifically confirmed by the codicil thereto, which
was also executed in accordance with all of the necessary requirements.

It was stipulated into the record that the decedent's certificate of
competency was revoked in 1932 for the reason that she. was squander-
ing and misusing her funds, and that there, had not been any change'
in the status of her competency up to the date of her death. While
an adjudication of a testator's mental incompetency to manage his:
property is to be considered in the determination of his testamentary
capacity, such-evidence is not conclusive proof thereof.6

The, appell ant- contends that from the testimony of Mrs. Florence
Smith, it is inferred that Mr. Stuart the scrivener of the will, at the
time of the execution of the codicil, refused to grant the request of the
decedent to make a new will, and stated that the will he had already
prepared took a lot of time and effort, and that it #as all right the way
it was. We cannot infer 'from Mr. Stuart's purported statement'that
he refused to prepare a new will. A codicil had been prepared to
make the only'change requested by'the testatrix, which was a simple
change not requiring the preparation of an etirely new document,
and it appears that the testatrix was: satisfied with the advice of Mr..
Stuart when she executed -the codicil.

it is pointed- out by the appellant that Mr. Robert Stuart, the
scrivener of the will, was sworn as a witness' with others on behalf of
the proponents. It is also contended that Mr. 'Stuart did not testify
and that the conspicuous absence of his testimony to clarify some very
seriously disputed points concerning the attestation and execution, as
well as the publication of the will, seem to speak for themselves by
the utter complete and 'absolute refusal by him to'testify at all. How-
ever, the record discloses -no reifusal by Mt. Stuart to testify. We see
no need for Mr. Stuart presenting himself as a' witness when prima
Blade proof had been made. On the other hand, the contestants could
-have called"him as. a witness had' they so desired, since he was present

n re Wheen4's Estate, 198 Okla. 81, 175 P. 2d 317 (1946); In re ShipunW's Estate,
1 l84 5k'. 66, 85 P. 2d 317 (938) In re Nitey's Estate, 175 Okma. 389, 5 P. 24 215
(1985). 10-

48751058-2 - VE
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at the entire hearing,. biit there is no indication they attempted to
do so.

It is further contended that the circumstance of Mr. Stuart's being
a member of the Board of Trustees of the Catholic Church in- Paw-
huska and the named executor of the will places him in the same situa-
tion as a scrivener who is also a beneficiary thereunder, and which
then gives rise to the presumption of law that undue influence was
used to procure the will, placing the burden on such beneficiary to
show the contrary. We do not believe that Mr. Stuart's affiliations
with the church or his position as executor of .the will gives to him
such a beneficial interest as would raise the presumption of undue in-
fluence. His church affiliations give him no direct benefit from the
will and his being named as executor has no: significance other than
an expression of desire on the part of the testatrix to have her affairs
administered by one in whom she puts her confidence and trust 7

The appellant infers that Robert Stuart, the scrivener of the will
- and a member of the same church, was very close to the testatrix, that

he visited frequently at her home, and did many errands for her,
* ': ' which circumstances raise the question of whether under these facts

the burden was cast upon the proponent of the will to prove that no
undue influence was used in the procurement of the will naming the

* church- as the principal beneficiary.' In support of this contention
appellant cites New York cases holding that where a spiritual adviser
procures a will to be, drawn and superintends its execution, whereby
a church in which he. is interested is benefited the presumption of
undue influence would arise to require proof of spontaneity or voli-
tion to repel it.8 There is no evidence appearing in the record show-
ing that Robert Stuart was in any manner a spiritual adviser of the
testatrix, or that he discussed church matters with her, or performed
any services for her other than legal, or that their relations were
anything except that of attorney and client. The cases cited are not
applicable to the circumstances of this case.

'The decedent's attending physician, who had treated her over a pe-
riod of 10 .years, testified- that although the decedent was: bedridden
with arthritis and at times suffered from pain, she was alert at all
times and did not appear to have any mental deficiencies.

'It is further contended by the appellant that the unnaturalness of
the will is obvious in that she completely disregarded her next of. kin,
and left the vast majority of her estate to the Catholic Church and
its various components. Her nearest relative' was her. cousin, Rose
Neal Hill, who was remembered by a token devise in the wil. It ap
pears from the evidence adduced at the hearing that decedent believed

:~~~~e 57 Am. 7 S . : i . wEl -se 2.

-K .dt v. Par enter et L., 83'Okla. 116; 200 P. 706 (1921) 67 A J r., wills, sec. 402.
8
In re Welsh, vol. 1, Redfield (N. Y.), p. 238; Maro v. McOlyren, 4 Redfield (N. Y-.),

p. 456.
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Rose Neal Hill to have independent smean and was not in need of
property from the decedent's estate. The testatrix by her will has
shown that she had in mind her nearest relation. She, no doubt, re-
ceived spiritual comfort by her devise to her church, which was a nat-
ural distribution made by an elderly person suffering from a painful
illness for many years, without closer kin than a first cousin.

Appellant finally contends that the Federal laws and regulations
pertaining to the estates of Osage Indians are thwarted by the admis-
sion to probate of an instrument such as is involved inthis case. In
pursuit of this contention she states that the laws are fixed, set up,
and regrlated for the purpose of preserving the Osage estates within
and for the Osage Tribe and the respective members thereof. While
it is true that regulatory laws were enacted to reserve certain under-
lying wealth of Osage lands to the use of the Osage Tribe, 9 and a
limitation of heirs who may inherit from those who are one-half or
more Osage ndian blood,1 0 the right given to an Osage Indian to
dispose of his property by will does not similarly restrict his manner
of devise nor define or limit his beneficiary."C

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 25, Order No.' 2509, as revised; 17
F. R. 7243), the action of the Superintendent of the Osage Indian

* Agency approving the last will and testament' dated November 17,
1955, and the codicil thereto, dated February 25, 1957, of Mae F.
Lassley, deceased Osage Allottee No. 634, is affirmed, and the appealI
is dismissed. The will and codicil should be delivered to the appro-
priate county court in Oklahoma for further proceedings in accord-
ance with applicable law.

EDMU m T. FRITZ,

Acting Solicitor.

: : . FRANCO WESTERN OIL COMPANY ET AL.

A-2T607 (Supp.) Decided September 30, 1958

Administrative Practice-Oil and Gas Leases: Extensions-Statutory Con-
strUction: Administrative Construction

Where the Department places a different interpretation on an act of Congress
from that previously adopted, its decision announcing the new interpret
tion of the statute is to be given prospective application only and actions-
previously 'taken in extending oil and gas leases under the overruled inter- 
pretation of the statute will not be disturbed.

.UAct of June 28,1906 (34 Stat. 539), as amended.
"D See; 7 of act of February. 27, 1925: (43 Stat. 1008)$ as amended by the act of SepI

tember , 1950 (64 Stat 1 572),
" Sec. 8, act of April 18, 1912, fn. 1.

l
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SUPPLEMENTAL DECISION

'In a memorandum dated September 23, 1958, the Acting Director,
Bureau of Land Management, requested clarification of the depart-
mental decision of August 11, 1958, on the appeal of Franco Western
Oi Company et al., 65 I. D. 316, insofar as that decision may affect
noncompetitive oil and gas leases extended under an interpretation of
section 30 (a) of the Mineral Leasing Act, as amended by the act of
July 29, 1954 (30 U. S. C., 1952 ed., Supp. V, section 187a), which
interpretation was overruled in the decision of August 11, 1958.

The previous interpretation of the statutory amendment was con-
tained in an opinion (M-36443) dated June 4,. 195T [unreported] of
the Associate Solicitor, Division of Public Lands, and was to the ef-
fect that partial assignments of noncompetitive oil and, gas leases
issued: and' extended under section 17 of the Mineral Leasing. Act,
as amended (30 U.:S. C.,. 1952 ed., Supp. V, sec. 226), filed and ap-
proved on the last day of the extended 5-year term would effectively
extend the terms of the segregated leases of undeveloped lands for 2
years and so long thereafter as oil or gas.is produced in paying
quantities.

The'Acting Director states that leases were extended in the interim
between the opinion of the Associate Solicitor of June 4, 1957,and
the decision of August 11, 1958, on the basis of the Associate Solici-
tor's interpretation of the amendment, in cases where partial assign-
ments were filed during the last month of, the extended terms of such
leases. He states that he has had many inquiries from; holders of
such leases and others as to the status of: those leases in view of the
holding in the Franco Western case that a partial assigmment of an
oil and gas lease in its extended 5-year term under section 17 of the
Mineral Leasing Act, as amended, filed' during the last month of the
extended term cannot become effective to segregate the assigned and
retained portions of the base lease and thus entitle either the assignor
or the assignee to separate- leases and to the further 2-year extension
afforded by the 1954 amendment of section 30 (a) of the Mineral
Leasing Act.

It has not been the practice of the. Department to give its decisions
retroactive effect so as to disturb actions, taken in other cases on an
overruled interpretation of the law. Nor is there anything in the
decision of August 11, 1958, which indicated that other leases which,
prior to that date, had been extended under the theory that lease-
holders could file partial assignments of their extended leases during
the 12th month of the 10th year of their leases and thus be entitled,
if the assignments were approved, to the 2-year extension afforded by
the '1954 amendment, would be subject to attack by:the Department.
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The decision of: August 11, 1958, represents what the Department
now believes to be the correct interpretation of the law. This was
the first occasion in which the Department was called upon to reex-
amine the Associate Solicitor's opinion in an actual case arising under
the 1954 amendment and brought to the attention of the Department
by way of appeal. That, upon re-examination, it took a different
view of the law from that expressed in the opinion does not require
that leases extended under the interpretation expressed in the opin-
ion be disturbed.

The Department has, in the past, overruled its former'holdings
without in any way nullifying actions taken under its previous de-
Cisions n fact, the rule applied by the Department on those occa-
sions when it has specifically considered the question as to whether,
because of a change in the interpretation of a statute, its holding
should have retroactive effect, has* been to deny such effect to its.
decisions.

Thus, in considering the question whether the Department could
construct ditches and canals across: lands which, in 1890, were in a
tribal status but which were thereafter allotted in severalty to in-
dividual Flathead Indians, the Solicitor, in an opinion approved by,
the Secretary, 58 I. D. 319 (1943), recognizing that for more than 50
years the Department had construed the act of August 30, 1890 (43
TU. S. 0., 1952 ed., sec. 945), as authorizing it to reserve rights-of-way
for ditches and canals across such individually allotted lands, adopted
a different. view of the application of the act to those lands and urged
abandonment of the practice theretofore followed of taking Indian
lands for rights-of-way without paying compensation therefor. In
the course of his opinion, the Solicitor said:

This, however, does not imply that actions taken in past years upon the basis
of an: abandoned theory are now to bet considered redressible wrongs. At no
time was the past administrative interpretation of this statute so unreasonable
that a court couldbe induced to give relief against-its consequences.' All that
this opinion implies is that there is a realm of administrative discretion within.
which courts will not interfere and within which, administrative, authorities
may modify views which turn out to be unwise without thereby raising a; host
of e post facto claims against the Government :
. The fiction that interpretation of laws reveals their eternal meaning has long
stood in the way of any such distinction between the prospective and the retro-
fspective application of decisions. But. in recent years a more realistic view of
the matter has achieved respectability The Supreme Court has made it clear
that nothing in the Federal Constitution or in the nature of the legal process
prevents a tribunal from recognizing changing circumstances and laying down a
rule-for the future different from. the. rule which it has sustained for the past.

: 5Se Timothy .Sultvan, Guardian of Juanita tlsenpeter, 46 L. .110 (1917), over-
ruling: Haeirs. ofusan A. Davig, 40 L. 1) 579- (1912):; Bertha Mi Brkland, 43 L. D. 104
(1916); and Lilll 13. Stirling, 39 L. D. 346 (1910). See Instructiones,.35 L. D. 549 (1907).
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Thus the Supreme Court has upheld the validity of a State court decision which
-lays down for the future a rule different from that applied in the past.25 The
'Supreme Court itself has, on occasion, laid down a new rule of law for the
future while recognizing the propriety of a different rule in the past.2 0 The
Supreme Court has likewise recognized the propriety of an administrative de-
cision which lays down a new rule for the future without detracting from the
validity of a different rule applied in the past." -

Cf. opinion of Supreme Court in Sioux Tribe v. United States, 816 U. S. 317
,(1942) *:.* *,

25 Great Northern Railway v. Sunburst Co., 287 U. S. 358 (1932).
26H ontgonery Ward & o. v. Duncan, 311 U. S. 243 (1940); Reconstruction Finance

Corp. v. Prudence Securities A dvisory Group, 311 U. S. 79 (1941).
27Americau Chicle Co. V. United States, 316 U. S. 450 (1942). * *

The same principle was applied when the Department had for conc
sideration the question of the proper interpretation to be placed on
section 1 of the act of July 29, 1942 (56 Stat. 726), as amended by the
acts of December 22, 1943 (57 Stat. 608), and September 27, 1944 (58
Stat. 755), granting preference rights to new leases under the Mineral
Leasing Act to oil and gas lessees where the lands were not, on the
expiration date of the leases, on the known geologic structure of a
producing oil or gas field and extending those'leases for which no
-preference right to a new lease was granted.

There (58 I. D. 766 (1944) ) the Department adopted the view that
the legislation granted a preference right to a new lease only with
respect to that portion of the lands outside a known producing struc-
:ture on the date of the expiration of the lease and that only with re-
spect to that part- of. the lands within a known producing structure on
the date of the expiration of the lease was the lease automatically
extended. Recognizing that many lessees had construed the pro-
visions as automatically extending their entire leaseholds, despite the
fact that part of the lands covered by their leases were outside the
known geologic structure of a producing field on the expiration date
of their leases, and accordingly had neglected to file applications for
preference-right leases, the Department held that its interpretation of
the law should be given prospective application only and should not be
-applied to a lease which, under the construction of the legislation there
adopted, had already expired. It held that such a lease should be
treated as if extended in its entirety.

Thereafter, an applicant for a noncompetitive oil and gas lease on
land not within a producing structure covered by such an extended
lease appealed from the rejection of her, application, contending that
merely because the Department did not so construe the legislation un-
til December 6, 1944, the Department could not give its interpretation
-prospective effect only and that the legislation had the meaning as-
cribed to it in 1944 from the time of its enactment and notafrom ste
time the Department so construed it. In AnnaR. Paid, A-4350
(April: 4 1947), the Departiment held that it was proper to give
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future effect only to its ruling. The position of the Department was
upheld in. 1951, by the United States District Court for the District
of Columbia in Anna R. Pahl v. M3arion Clawson, Director' of the
Bureau of Land Management, and Oscar L. Chapman, Secretary of
the Interior, Civil No. 3309-48, unreported.

Applying the above rule to those leases which were, prior to August
11, 1958, extended for a further 2-year period and so long thereafter
as oil or gas is produced in paying quantities on the basis of assign-
ments filed during the 12th month of the 10th year of the leases, those
leases, all else being regular, will be considered as having been prop-
erly so extended.

The decision of August 11, 1958, has the effect of shortening by one
month the time in which partial assignments of leases already in their
extended term can be filed in order to take advantage of the benefit
conferred by the 1954 amendment. At the time the decision was made,
certain leases were undoubtedly in their 12th month of the 10th year
and lessees who intended to make partial assignments had, under the
overruled interpretation, until August 29, 1958 (the last day of the
month in which the land offices were open for the transaction of busi-
ness) within which to file such assignments. As the 11th month of
the 10th year of those leases (not later than which, under the decision
of August 11, 1958, partial assignments must be filed) had already
elapsed, a holding that assignments filed after the date of the decision,

* but during the month of August, could not become effective would be
unsound.; This is so because it would, in effect, deprive such parties
of: a right to which they were entitled under the Associate Solicitor's
opinion. In the circumstances, partial assignments of leases in the
12th month of their 10th year in August 1958, filed on or before Au-
gust 29, 1958, will be recognized.

This leaves for consideration the action taken in the decision of
August 11, 1958, with respect to the Hagood lease (Los Angeles
'087429). There it was held that the lease terminated on June 30,
1957, that the partial assignment to the Savoy Petroleum Corporation
never took effect,: andthat the offers of Franco Western Oil Company
and Raymond J. Hansen should not have besel rejected.

Upon further consideration, it must be held that L. N. Hagood and
the 'Savoy Petroleum Corporation are as much entitled to have the
assignment honored as are those others whose leases are considered to
have been properly extended.

Accordingly, pursuant to the authority delegated to the' Solicitor
by the Secretary of the Interior (sec. 23, Order No. 2509, as revised;
I F. R. 679), that part of theision of August 11, 1958, which held

that the land involved in that case was available for oil and gas leas-
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ing on July 1, 1958, when the offers of Franco Western Oil Company
and' Raymond J. Hansen were filed is vacated, and the decision is-
modified to recognize the propriety of the action taken in extending
the Hagood lease. Therefore, those two offers must be and are hereby
rejected.

EDMUND T. Fiirrz,
Acting Solicitor.

MRS. DORA TOWNSEND ET A-L.

A-27661 Decided October 6, 1958

Oil and Gas Leases: Overriding Royalties
Where the average production of oil from a leasehold is. 15 barrels per:well

per day o less, nd the aggregate of the overriding royalties from produc-
ton; and' the royalty ayable to the Unit fi
departmental regulation 43 CFR 192.83; the lease is properly held to e il
default if the overriding royalties are not reduced in accordance with 43
CFR 192.83.

APPEAL FROM THE BUREAU OF LAND MANAGEMXENT

Mrs. Dora Townsend, William E. Lake, and the Federal Oil Com-
pany have appealed to the Secretary- of the Interior from a decision
of January 22, 1958, by the Director of the Bureau of Land Manage-
ment which affirmed a decision of the manager of the Cheyenne, Wyo-
ming, land office requiring a reduction in overriding royalties in oil
and gas lease Buffalo 028328. (d) and which, in addition, held the
lease. to be ins default. Tie lease is a 10-year renewal lease dated
June 1, 1950, covering 120 acres of land described as the SEl/4NEl/4,
SE1/4SE1/4, NE1/4SE/ 4 sec. 15, .T. 46 N., R. 64 W., 6th P. lM., in Osage
field,.Weston County, Wyoming.

The Federal Oil Company, lessee and operator under the lease,. ap-
plied,'.in a letter dated September 29, 1955, to-the oil and gas super-
visor, Geological Survey, Casper, Wyoming, for a reduction in the
royalties due and:.payable.to 'the United States under the lease. A
statement of income and expenses for the year ending July 31, 195,.
submitted .'with the .a plication- showed a deficit of $2,548.95 after
payment of royalties,' production expenses, and, administrative and
general expenses in the operation of this lease. There are 5 produc-
ing wells on the leased land and production from these wells during
the period from October 11954, through September 1957 was not
more than 9 barrels of 0il per well' per day. An overriding toalty
of /2 percelnt, on the production,- from the SE1/4SEl/4 se'd.'5 i hld
by Mrs.. Townsen4 and'. :71/2 percent overriding toy l prodie-
tion from the SE1/4NE14 and NE1/4SE/ 4 sec. 15 is held by Lake,
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* In a decision of July 26, 1956, the manager denied the lessee's re-
quest for a reduction in royalty payable to the United States under
the lease,: notified the parties in interest that the present overriding
royalties constitute a burden on the operation of the lease prejudicial,
to the interests of the United States, and required that the overriding
royalties be reduced to te limits prescribed in 43 CFR 192.83.' The
decision mentioned that there was no indication that any substantial
reduction -in the administrative and general expenses had been at-
tempted in comlection with operating the lease and indicated that,
such expenses should be reduced before a reduction in the royalty
rate prescribed in the lease would be considered. The manager's de-
cision was based upon recommendations contained in a memorandum;
of June , 1956, by the Director of the Geological Survey after full
consideration of all the factors involved in Federal Oil Company's
application.

*Mrs. Townsend appealed from the manager's decision on the-
grounds that her contractual right to receive 71/2 percent overriding
royalty, created approximately June 25, 1930, could not be terminated
under a regulation passed at a later date, and, that the manager had
no authority to change such contractual right.

The Director's decision pointed out that the lease here involved was.
issued pursuant to section 17 of the Mineral Leasing Act (41. Stat.
437) authorizing the renewal of 20-year leases for successive periods
of 10 years "upon such reasonable, terms and conditions as may be
prescribed by the Secretary of the Interior, unless otherwise provided.
by law at the time of the expiration of such periods." .The decision
ield that the, regulation, 43 .: FR.. 192.83, limiting the allowable
amount of overriding royalties is a reasonable requirement, and that
since the rights of overriding royalty holders are contingent upon the
lease, the holders of such interests are bound by all of the terms of
the lease and of any renewal leases, including reasonable conditions.
required in granting the renewal lease, and accordingly affirmed the.
requirement that the overriding royalties should bereduced to 5 per-
cent of production when the average production per well per day. is

-Section 2 s) of the lease provides that-if and when necessary overriding royalties under-
the. lease may be reduced to conform to the req irements of sction 192.83: of . the-
regulations. ' . :

43 CPFI 192.83 provides in pertinent part:
"Any agreement to create overriding royalties or payments out of the production of any-

lease which, when added to overriding- royalties or payments out of production previously-
created and to the royalty payable t& the United States, aggregate in excess of 17 percent-
shall be deemed, a violation of the terms of the lease unless' such agreement expressly
provides that the obligation to pay such excess overriding royalty or payments out ot
production hall be suspended when the average production per well per day; averaged on-
the- month'ly'basls, is. (a)) as to oil,' 15, barrels or less * :*- - The limitations in this-
section will apply separately to any zone or portion of a, lease segregated, for computing
Goverinment~ mroai11" '' 
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15 barrels of oil or less. The decision held further that as 43 CFR
192.83 provides that an agreement to pay excess overriding royalties
shall be considered a violation of the terms of the lease unless the
agreement expressly provides that the obligation to pay excess ovelr-
riding royalty shall be suspended when the average production is 15
barrels per well per day or less, the lease here involved is in default;
and if the royalty holders fail to cure the default by submitting evi-
dence of an agreement to reduce the overriding royalty to the allow-
able maximum, action may be instituted to cancel the lease should
such default continue for 30 days (30 U. S. C., 1952 ed., Supp. V,
sec. 188).

The Federal Oil Company has appealed only from that part of the
Director's decision which held that if the parties in interest failed to
submit evidence within 30 days that they have agreed to reduce the:
excessive overriding royalties to not more than 5 percent of the- value
of production when average production is less than 15 barrels of oil
per well' per day, action may be, instituted to cancel the lease. The
company asserts that it is legally bound to pay the royalties, and that
the lessee should not be charged with the violation of the lease as a
result of paying royalties in accordance with a decree of the United
States District Court for the District of Wyoming.

Information in the record indicates that on April 25, 1952,. judg--
ment was entered in the case of Willian E. Lake v. Federal Oil Con-
pany, No. 3434 Civil, in the District Court of the United States for
the District of Wyoming,'by a decree which held in' part that William
E. Lake 'was the owner of 1/2 percent overriding royalty interest in
the NE1/4SE1/ 4 and SE1/4 NE/ 4 sec. 15, T. 46 N., R. 64 W., 6th P. M.,
covered by United States oil and gas lease Buffalo 028328 (d) under
which the defendant was lessee, and that the plaintiff was entitled to
be paid 71/2 percent of the proceeds resulting from the sale of all oil
produced, saved and marketed from the NE14SEI4 and SE1/4 NE1/4 f
said section 15, under the- terms of.0 the lease. As the court decree
provided that Lake was entitled to overriding 'royalties "under the
terms of said lease" (italics added.), and one of:the terms of` the lease
provides for the reduction of overriding royalties if and when neces-
sary to conform with 43 CFR 192.83& (see note 1, supra) , the require-
ments of the Director's decision are not inconsistent with the court
order, and the Federal Oil Company's objection to the Director's de-
cision cannot be sustained.

Mrs. Townsend's appeal from thel Director's decision asserts that
the requirement that overriding royalties be reduced will not ma-
terially benefit the United States or the Federal Oil Company and will
inflict undue hardship on her. .In-support of this assertion, itis stated
thatX Mrs. Townsend is 'an elderly widow whose only means of support
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other than annual social security payments amounting approximately
to $600 is apparently the income from the royalty interest which she
holds, and that the difference between the T1/2 percent royalty.and 5
percent royalty means a great deal to her. It was pointed out in the
Director's decision that if overriding royalties are not reduced, con-
tinued operation of the lease may be impaired, premature abandon-
-ment of the wells may result, and it is, also possible that the lease may
be canceled. In the circumstances, where the lessee shows a deficit in
the operation of the lease, an agreement by overriding royalty holders
to a reduced royalty during periods of low oil production from the
leasehold would seem less detrimental to their interests. than the con-
sequences of failing to reach such an agreement. In any event, there
is no authority to waive the provisions of section 192.83 in considera-
tion of the financial circumstances of individual overriding royalty
holders.

Lake's appeal from the Director's decision asserts that the daily
average production from the two wells in the NE1/4SE1/4 sec. 15 in
'which he is the owner of a 2 percent overriding royalty has been
in excess of 15 barrels per day and that the production figures show-
ing daily average production of not more than 9 barrels of oil per
well per day result from marginal or minimal production from the
other three wells on the leasehold. He apparently recommends the
abandonment of these three wells, asserts that the costs and expense
of operation and overhead costs by t he present lessee are excessive and
*are a substantial contributing factor prejudicial to the interests of the
United States, and requests that these matters be considered before
deciding this appeal.

In an answer to Lake's appeal, the Federal Oil Company asserts
that the average daily production from the two wells in the NE/4SE'/4
sec. 15 ranged from 10.17 to 12.28 barrels during the calendar years
1956 and1957. Thishasnot beenrefuted-byLake.

In any event, the matters raised by Lake presumably received con-
sideration by the Geological Survey before making recommendations
with respect to Federal Oil Company's application for reduction in
royalties.

For the reasons discussed herein, none of the appeals in this case
present a basis for modifying the Director's decision, and a review of
the entire record discloses no error in that decision.

Accordingly, pursuant to the authority delegated to the Solicitor
by the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 
17 F. R., 6794), the, decision of the Director of the Bureau of Land
Managementis affirmed. .--

EDMUD T. FRITZ,
Acting Solicitor.
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ESTATE OF WOOK-KAH-NAH,

COMANCHE ALLOTTEE- NO.. 1927

IA-855 Decided October 21,-1958

Indian Lands: Descent and Distribution: Wills

The previous wills of a testator need not be considered when his last will re-
vokes all former wills and no proof is offered to show that the last will was
invalid.

Indian Lands: Descent and Distribution: Wills

The testimony of an attesting witness to a will, who tries to impeach the'
mental capacity of the testator and the due execution of the will is entitled.
to little credence and should be viewed with suspicion and caution.

Indian lands: Descent and Distribution: Wills

Funds paid to an Indian from his individual money account, upon payment,
; become nontrust property no longer subject to the jurisdiction of the De-
'partment of the Interior. The Examiner of Inheritance' has no jurisdiction
to determine the use of such funds or to order an accounting of the disposi-
tion of the funds paid to the Indian from his individual account.

'Indian Lands: Descent and Distribution: Wills 

An adjudication of a testator's mental incompetency to manage his property
: is to be considered in the determination of his testamentary capacity, but

such evidence is not conclusive proof thereof.

Indian tands: Descent' and Distribution: Wills

Testamentary capacity is a state of mental capacity of the business then en-
suing, to be able to bear in mind in a general way the nature and situation
of the property, to remember the objects of the testator's bounty, and to
plan' or understand the scheme of distribution.

Indian Lands: Descent and Distribution: Wills
an anticipated refund of taxes paid from the individual account of an Indian,

when received, will be included in the estate as 'omitted property in accord-
ance with 25 CA 15.81 and the. original order 'of distribution need not be
stayed, reconsidered or amended pending the receipt, of such a refund.

APPEAL FRDM AN EXAMINER OF INHErITANCE

BUREAU OF INDIAN AFFIRS

Maud led Elk, Eula Sue Kaniatobe, Geotge Homovich, 'Bessie
JKarty, Leon Taunah, and Ilena Fl6y Kosechata, through their' at-
torneys William J. Powell. and Anes, Daugherty, Bynum & Black,
have -appealed to the Secretary of the Tterior from a decision of the
Examiner of'Inheritance dated- December 14; 1956. The Examiner's
decision denied a petition for a rehearing in the matter off the estate
of Wook-Kah-Nah, deceased Comanche Allottee No. 1927, who died
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testate on February 23, 1956, at an age of about 80, a resident of
Oklahoma, leaving a restricted estate valued at $426,150.08.

The Examiner of Inheritance, by an order dated August 17, 1956,
approved the decedent's last will and testament, dated February 20,
1954, and decreed a distribution in accordance with the will. The
heirs of the decedent had been previously determined by the county
court of Cotton County, Oklahoma, in Cause No. 1627, in the probate
of the decedent's unrestricted estate, which record was by stipulation
included in the record of this case. The decedent left surviving the
following heirs at law, determined in accordance with the laws of the
,State of Oklahoma, whose shares in the estate, had she died intestate,
would be:

faud Red Elk, daughter ------ 2/14
Eula (Ula) Sue Kaniatobe, daughter -_ 2/14 :
George Ilomovich, son - - - - - X 2/14
Bessie Karty, daughter _:--2/14
Jane Asenap, daughter _-_- - _2/14
Wilfred Tabbytite, son ----_----_-_-_ 2/14
Leon Taunah, grandson -- 1/14
Ilena Floy Kosechata, granddaughter __ 1/14.

By her ill the'decedentdevised to her daughter, Jane Asenap, the
north one-half of her own allotment and her inherited interest in
lands located west of Walters, Oklahoma. To her son, Wilfred Tab-
'bytite,' she devised the south one-half of her own allotment and her
interest in the land she had inherited from her father. All of the
land that decedent had inherited from her deceased husband was de-
vised in equal shares to her daughter, Bessie Karty, and, her' son,
George Homovich. To' her son, George Homovich, she also devised
the land she had acquired by inheritance from her mother. Aother
parcel of land was devised by the testatrix to her grandson, Don
Karty. The testatrix specifically and purposely excluded her daugh-
ter, Flora Taunah, from participation of her estate, for the reason
that Flora had considerable money and property in her own right.
Flora Taunah, who died June 25, 1954, was the mother of the ap-
pellants, Leon Taunah and Ilena Floy Kosechata. The testatrixkde-
vised' to her children, Bessie Karty, Jane Asenap, Ula'Sue Kaniatobe,'
Maud Red Elk,' George Homovich, -and Wilfred Tabbytite in Iequal
shares, all money that she owned at the time of her death, which was
in the amount of $63,300.08. Testatrix' named her daughter, Besiei
,Karty, as residuary'devisee.

A petition for rehearing filed by the appellants was denied by an
order of the' Examiner, dated' December 14, 1956. In their petition
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for rehearing and now; in their appeal, the protestants of decedent's
will contend that one or more earlier wills purported to have been
made by the decedent, at the direction of the proponents of her last
will now under consideration, are in existence and should have been
considered; that the proponents of the last will are indebted to the
estate of the decedent in the stum of approximately $250,000, obtained
from the decedent prior to the appointment of her guardian, of which
no accounting has been made; that such accounting and the collection
of funds due the estate are essential to be completed before a proper
distribution can be made; that one of the proponents of decedent's
last will, Jane Asenap, and others filed a petition, No. 1513, in the
county court of Cotton County, Oklahoma, on September 12, 1953,
under oath, alleging that Wook-Kah-Nah was mentally incompetent
and upon a hearing, the court legally declared her to be incompetent
and appointed a guardian and that she was not thereafter legally
determined to be competent; that gross undue influence was used upon
the decedent at the time of the making of her will and prior thereto
by the proponents, Jane Asenap and Wilfred Tabbytite; that since
the hearing and the determination thereon by the Examiner, im-
portant new evidence has been discovered as contained in the affidavits
of Shannon Wabnee, who acted as interpreter in the preparation of
a previous purported will of the decedent and as contained in the
affidavit of George Coosewoon; and that the will was not executed
and witnessed in accordance with.the law, was invalid and not subject
to be admitted to probate. An amendment to the petition for rehear-
mug was filed whereby it is contended that in the probate proceedings
of the unrestricted assets of the decedent's estate, by the county court
of Cotton County, Oklahoma, the administrator. with the will an-
nexed, appointed therein, was formerly employed as an attorney for
theproponents and was also employed to represent them in the ap-
pointment of a guardian for Wook-Kah-Nah in the county court, and
'was thereby informed that the proponents had disposed of more than:
a quarter of a million dollars of the decedent's money 'during the
years 1951, 1952, and 1953, whereby they were indebted to the estate
of the decedent but that the said administrator with the will annexed
has made no attempt to collect said funds, to determine the amounts
due or to establish a claim against the. inheritance of the proponents,
Jane Asenap or Wilfred Tabbytite, for the protection of the other

heirs. 'A similar contention is made in the appellants' notice of appeal,
including, however, an additional allegation that subsequent to the
order approving the will and decreeing a distribution, it was dis-
covered by the, appellants that: the Department of the Interior had
paid to the Federal Government in excess of $187,000 in income taxes,

: and to the Oklahoma Tax Commission about $6,000 on income, and
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that such income for which these taxes were paid was determined by
the Supreme Court of the United States in 1956 not to be taxable,
whereupon the Bureau of Indian Affairs had recently filed a claim, for
a recovery of these funds. Appellants further contend that before it
may be determined if the funds when recovered are omitted property,
it will be necessary to determine whether said funds are under the
jurisdiction of the Examiner of Inheritance or under the jurisdiction I
of the administrator with the will annexed, appointed by the county
court of cotton County, Oklahoma.

It appears from the evidence adduced at the hearing that the de-
cedent, Wook-Kah-Nah a Comanche Indianj was unable to speak any
language other than Comanche and understood only a few words of
English, was almost totally blind and was unable to read or write.
She was possessed of her own allotment and several parcels of re-
striated land which she had inherited. Oil was discovered on Wook-
Kah-Nah's own allotment in 1946, whereupon all of the proceeds from
the royalties and income therefrom were held in trust by the Bureau
of -Indian Affairs in her individual Indian account, and after June
27, 1951, were paid out to her from time to time as she requested, in
accordance with the provisions of 25 CFR 104.3 (formerly 221.3).
During the years 1951., 1952, and 1953, sums totaling in excess of
$200,000 were withdrawn from Wook-Kah-Nah's individual account
upon her written requests made over her thumbmark. From the
money received, Wook-Kah-Nah made purchases of land for each of
her children, and from time to time gave each of them sums of money,
with the possible exception of Flora Taunah., Her generosity in this
regard greatly favored her daughter, Jane Asenap, and her son, Wil-
fred Tabbytite. These two children were her youngest, neither own-
ing any property except as was given, to them by their mother. The
other children of Wook-Kah-Nah had inherited properties or re-
ceived substantial devises from the estates of their father and their.
brother, Herbert Homovich. Upon the petition of several of the chil-
dren, the county court of Cotton County, Oklahoma, on September
21, 1953, appointed Funston Flanagan to act as guardian fort Wook-
Kah-Nah to conserve and look after her unrestricted property, which
was.the money received from her restricted trust funds, -distributed
,from her-individual money account-by the Anadarko Indian Office.

X A budget was prepared whereby the approximate sum of $3,000 was
withdrawn each month from her money account from which substan-
tial amounts were paid to the children as requested by Wook-Kah-
Nah.
:The. contention of the appellants that the Drevious wills of Wook-
Kah-Nah should have been consideredat the hearing-was well al-
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swered by the Examiner in his order denying the petition for re-
hearing in which he concluded that since the will of February 20,
1954, being considered in this case contains a revocation clause revok-
ing all former wills made by the decedent, there would have tolhave
been proof offered to show that the will of February 20, 1954, was
invalid before any proof' of former wills could be considered..- No
such proof was given at the original hearing and the evidence sought
to be introduced as contained in the petition for rehearing is insuffi-
cient to change the decision. Therefore, all former wills having been
revoked by the will of February 20, 1954, it was not necessary to con-
sider them.

In the appeal it is contended the wills disregarded by the Examiner
had so many inconsistencies that it was evident the decedent was
incompetent to make a will at the time of the making of any of said
wills, and that great undue influence was exerted upon her. To sup-
port the contention of the appellants, there is included with their peti-
tion for rehearing an affidavit by Shannon Wahnee, who acted as
interpreter and witness to a purported will in October 1948. His affi-
davit contained statements indicating that Wook-Kah-Nah was being
influenced by her daughter Jane, who was present at the making of
the will.- The affiant also expresses on opinon that Wook-Kah-Nah
was not capable of understanding what she was doing when the will
was made. We do not consider that matters occurring. in 1948 can
be given much probative value to prove the invalidity of a will made
in 1954. This is especially so since the suggested evidence results
tfrom the statements made by an attesting witness to the 1948 will.
The testimony of an attesting witness who tries to impeach the mental
capacity of the testator and' the due execution of the will is entitled
to little credence aid should be viewed' with suspicion and caution?
* In their response to thepetition for rehearing, the proponents of
the will of February 20, 1954, included the affidavit of Samuel Mullen
who also acted as attesting witness to the will of Wook-Kah-Nah in
1948. The affiant refutes the statements made.'by the affiant Shannon
Wahnee and states' that no member of Wook-Kah-Nah's family was
present at the time she told the scrivner of the will how she wanted
her property to be devised.

0The petition for rehearing also includes, the affidavit of George
CX:oosewoon, an old acquaintance of Wook-Kah-Nah, which contains
conclusions and statemets of fact that have no probative value in
determining the validity of decedent's will of February 20,'1954.

1 Bodine et al. v. Bodine, 241 Ey. 706, 44 S. W. 2d 840 (1931) Forehand v. Sawyer, 147
Va. 105, 136 . B. 683 (1927) ; Garrison v. Garrison, 15 N.J. Eq. 266 (i858) cited 79
A. I. R. 401; Loomis v. Campbell, 333 I App. 617, 78 N. E. 2d 143 (1948) Cecala's
.Estate, 92 Calif. A. 2 865, 208 P. 2d 436 (1949):



436] - ESTATE OF WOOEK-AII-NAH .44

October 21, 1958

It is contended by the appellants that approximately ,$250,000,.of the
funds of Wook-Kah-Nah were wasted by Jane Asenap and Wilfredi
Tabbytite, the proponents and principal devisees of the will, and that
said proponents are indebted to the estate for such funds wasted, upon,
which an accounting should be required by the Examiner and such
funds made a part of the estate before. an order of distribution was
issued.' We cannot agree with this contention. It has no place in
this proceeding. Subsequent to June 27, 1951, and before a guardian
was appointed to handle the affairs of the decedent, she was entitled
to withdraw any and all funds in her individual Indian money ac-
count under the provisions of 25 CFR 104.3 (which became effective.
June 27, 1951). These funds when withdrawn were no longer sub-
ject to the Department's jurisdiction and became nontrust property-
of Wook-Kah-Nah to do with as she pleased. Any action seeking an
accounting of such unrestricted funds or seekingto establish a right
thereto would be cognizable in the courts. Failure to resort to the.
courts would not alter the unrestricted character of the property, nor
would it confer upon the Examiner of Inheritance any jurisdiction
over the subject.2

Appellants rely upon evidence adduced at the hearing to conclude:
that Wook-Kah-Nah had been blind. incompetent, and totally unable
to understand the object of her bounty, the value of money, or the
extent of, her property since prior to the year of 1941; and that she
was legally: declared to-be mentally incompetent on September 21,.

* 1953, in the county court of Cotton County, Oklahoma, a guardian
having been appointed, and she remained under the guardianship:
until her death. The greater weighat of the evidence appears to show
that although aged and blind, the decedent was well aare of the-
objects of her bounty, that she knew the extent of her properties and.
the comparative values thereof. It appears that she did not compre-
hend the full mierchantable value of her properties except that some
had considerable value. Several of the appellants in their testimony
stated that the decedent knew what she. was doing, that she was alert,.
that she knew all of her children but was deficient only in her ability
to appreciate the value of larger sums of money. Mr. Funston Flan- 
agan who was acting as decedent's guardian had considerable oppor-'
tunity to discern her competency to make a will. He testified that
she had a fair understanding of what was going on around her, that
sha had an idea as to the. way she wanted her property to go and herX
reasons for it, that she knew the results of the disposition of her real'
and personal property, that she knew the extent of her holdings and
property, and that she was able to give the general location of her-

2 Cf. Hanson v. Hoffman, 113 F. 2d; 780 (1940).
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various lands. She identified her own allotment and, through in-
terpreters, informed the scrivener that she wanted the north half to
go to her daughter Jane and the south half to her son Wilfred. . It
was the scriveners opinion that she knew that her allotment was
valuahie. Dr. Henry G. Smith, who had been attending' Wook-Kah-
Nah for a number of years up to the time of her death, testified as to
the physical and mental condition of Wook-Kah-Nah. He testified
that in his opinion she was alert and, as of February 1954, she had the
capacity of knowing what she, was doing, the results: of her actions,
and had the mental capacity to execute a will. The attesting wit-
nesses who spoke and understood the Comanche laiuguage, both testi-
fied that the decedent, on February 20, 1954, was alert, having the
mental capacity to make a will, and that she had full and complete
knowledge of the contents and effect of her will. Other facts' and
circumstances, as reflected by the evidence, are that Jane and Wilfred,
who receive the major portion of the decedent's estate under the will,
are her youngest children, for whom she had shown a definite pref-
erence. Jane and Wilfred did not share in the valuable estates of the
decedent's prior deceased husband, 'or her prior deceased son, while
the other four children received a share in each of those estates, both
of which contained oil producing lands. The decedent also excluded
her daughter Flora (who was living at the time of execution of the

*will, but who died on June 24, 1954) from participating in hertes-
tate "for the reason that she has considerable money and property"
(oil producing lands constituted the bulk of her estate). Each of the

other four children participated in a division of the estate by de-
cedent's will, either by devises of land or the general devise of all of
her: cash on hand at. the time of her death, which was given to all of
her children, excluding Flora, in equal shares. The disposition, of
her estate made by the.testatrix appears to be a natural and logical
distribution with an apparent appreciation of the values of her
property and' particularly of her own oil' producing allotment.

'The appellants have emphasized that since the Coultyl court
declared Wook-Kah-Nah mentally. incompetent on September 21,

'1953, and a guardian was ppointed, which guadiansh ip continued
until her death, 'the will. of Wook-Kah Nah: executed on February
20, 1954, was made during the period 'of incompetency.: It 'was
stated by' the guardian that he did not manage the decedent's proper-
ties but only carried out the division of money received from her
Indian money account, as had been g~red upon by the decedent and

was approved: by the Area Director. It has been well established
by the courts that an djudication of' a testator's mental inc6npetencyX
: to ma1age his property'is to be considered in the determination of
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his testanentary capacit, but 'such evidence is not conclusive proof
thereof :

The protestants endeavored to show by the evidence that the tes-
tatrix lacked understanding, did not know the value of larger sums
of money and failed to comprehend what was taking place around
her. In-conumenting on the test for determining testamenitary capac-
ity when the testator is a person shown to have limited knowledge
*of the laws of the State on the general subject, the Supreme Court
of Oklahoma, in the case of Jones v. Denton, 135 P. 2d 53 (Okla.
1942) said:

However this is a subject that is not without previous consideration by the
courts of this State. In re Blackfeather's Estate, 54 Okla. 1, 153 P. 839 (1915)
in re Nttey's Estate, 175 Okla. 389, 53 P. 2d 215 (1935) * * * Iœ re Wah-kon-
tah-he-um-pah's Estate, 108 Okla. 1, 232 P. 46 (1924); and other cases under 84
0. S. 1941 sec. 41 and notes. These several cases- include wills made by
Indians who in their lifetime:: had not wholly dropped the mode of ife
of their fathers, and had not adopted to any appreciable degree the white
man's way of life, and yet were held to possess testamentary capacity. Tes-
tamentary capacity ha been described by this eourt in re Nitey's Estate, spra,
* as being a state of mental capacity to understand in a general way the nature
of the business then ensuing, to be able to bear in mind in a general way the
nature and situation of the property, to remember the objects of her bounty, and
to plan or understand the scheme of distribution.

It is apparent from the record that the testatrix, Wook-Kah-Nah,
knew each of her children and was aware of 'each ones financial
status; she knew in. a. general way all of her properties and which
were of greater value,; she knew that she was receiving large royalty
payments from the oil produced from her own allotment and she
had a definite plan for the distribution of her estate in a manner
which she believed would best meet the needs of her children and
satisfy her own desires. It is evident that the testatrix demonstrated

* a sufficient capacity -to satisfy: the requirements for the validity of
her will made on February 20, 1954.

The charge that undue influence was exercised upon Wook-Kah-
Nah at.the time'o f makigii,'her-will of February 20, 1954, by Jane
-Asenap, one -of: the principal beneficiaries thereunder, is not sup-
ported by the evidence. There appears to be no doubt-that Jane
Asenap and, her brother -Wilfred-Tabbytite, were- favored by th-e
decedent. It also appeats -that the decedent,;. although- alternately
livingwith several. of h er children, did for longer periodsof time
make her hiome.with her daughters, Jane 'Asenap -or Bessie IKarty.
ry her generosity tward her ehildren,iinthe way -of hgift§ Of land 

3n re Wheeling's Estate, 198 Okla. 81, 175 P. 2d .817 (1946) In re Shipman's Estate,
184 Okla. 56, 5 P. 2d 317 (1938); In re Nitey's Estate, 175 Okla. 389, 53 P. 2d 215
(1935).
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or of money, she consistently gave to Jane and Wilfred larger shares,
and after the appointment of her guardian she provided in the
budget of distribution of her funds for larger amounts to be given
to these two favored children. The record fails to show any instance
or any act on the part of any of the children to influence the decedent
in the making of her will. The testimony adduced at the hearing
shows that no member of the decedent's family was present at the
making or the execution of her will-on February 20,1954. It appears,
however, that one of the appellants, Bessie Karty, on that day
brought her mother to the office of Funston Flanagan, who prepared
the will. Also, that at the time of making her will the decedent was
making her home with Bessie Karty.

Appellants contend- that most all, of the large sum of money
received from the Indian agency, purportedly for Wook-Kah-Nah,
from Jly 1, 1951 to September 1953,' was wasted by Jane and
Wilfred, being a fact which was not considered or investigated by
the Examiner. They further contend that such facts are conclusive
proof of the mental incapacity of Wook-Kah-Nah and of the in-
fluence exerted upon her by Jane andWilfred. It appears from the
record that Wook-Kah-Nah gave money to all of her children or
purchased property for them from the funds so received with the
possible exception of Flora Taunah. From the testimony of the
several children when asked questions i reference to the gifts of
money or property by Wook-Kah-Nah to the children, each of their

-answers were to the effect that Wook-Kah-Nah knew what she was
doing. No indication appears in the record that the gifts made by
the decedent were a result of her mental incapacity. The gifts made
by Wook-Kah-Nah to her children appear to be.a natural showing
of affection for them. She was greatly advanced in age, almost blind
with few personal needs for her own comfort and had little op-
portunity or ability to participate in things for her own recreation
or enjoyment. She suddenly became the recipient. of large sums of
money, for which only a small part could be used to satisfy her per-
sonal needs, but did provide for her a feeling of security. Like any
normal parent, she was able to find enjoyment and satisfaction by
sharing her good fortune with her loved ones. Under the circum-
stances, this appears to be a natural thing for her to do and not the
result of any mental deficiency or undue influence.

From the statements made in. their testimony at the hearing the
appellants had no objection to the will of the testatrix insofar as it
divided the land, but they believed that all of the children should
share equally in the oil royalties derived from the land.
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The notice of appeal recites that the Department of the Interior
paid to the Federal Government in excess of $187,000 in income taxes,
and to the Oklahoma Tax Commission approximately $6,000 on
income that was decreed by the Supreme Court of the United States:
not to be taxable.4 The Bureau of Indian Affairs has caused claims
to be filed for the recovery of these funds. It is contended that it
will be necessary to determne whether said funds are under the
jurisdiction of the Examiner of Inheritance or under the jurisdiction
of the administrator with the will annexed, appointed in the county
court of Cotton County, Oklahoma, before it may be determined if
the same is omitted property. It appears that any refunds re-
covered on these taxes previously paid out of the decedent's trust or
restricted account would be returned to such account, and would be
subject to the probate jurisdiction of the Examiner of Inheritance.
When these refunds are received and placed in decedent's, account,
the Examiner will then issue an order to modify the original de-
eision of August 17, 1956, to include such funds and order the dis-
tribution to those persons entitled thereto, in accordance with the
regulations pertaining to omitted property, 25 CFR 15.31. The
original order of August 17, 1956, need not be stayed, reconsidered,
or amended pending a refund of these taxes.

Upon -the record of the evidence adduced at the hearing and upon
the applicable law as stated by the courts, we concur in the deter-
mination of the Examiner of Inheritance that the last will and tes-
tament of Wook-Kah-Nah, dated February 20, 1954, represents the
testatrix's true:wishes respecting the disposition of her property, her
free and voluntary act without being subjected to any undue in-
fluence, that the will was properly made and executed, and that
the testatrix was possessed with sufficient mental capacity so as to
be of sound and disposing mind and memory.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 25, Order 2509, as revised; 17 F. R.
7243), the order of the Examiner of Inheritance denying the petition
for rehearing is affirmed and the appeal is dismissed.

The Anadarko area field representative is directed to distribute
the decedent's estate in accordance with the Examiner's order, dated
August 17, 1956.

EDMUND T. FRITZ,

X__________ Acting Solicitor.

4 Squire v. cpoeman, 351 13 . 1 (1956).
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G. E. KADANE & SONS

A-27671 Decided October 0, 1958

Mineral Leasing Act: Lands Subject to-Oil and Gas Leases: Lands
Subject to

Where the records of the Department show that public lands have been set
aside as a permanent addition to an Indian reservation, those lands are
not available for oil and gas leasing under the provisions of the Mineral
Leasing Act.

Withdrawals and Reservations: Generally:

Where, by act of Congress, all vacant, unreserved, and undisposed of public
-lands within a described area are permanently withdrawn from all forms
of entry or disposal under the public land laws and where the lands are
later identified by a survey accepted by the Department, the lands covered
by the survey are withdrawn from disposition and applications filed there-
for must be rejected, regardless of whether the survey was accurate or
inaccurate.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

This is an appeal to the Secretary of the Interior by G. E. Kadane
& Sons, a partnership, from a decision of the Director, Bureau of
Land Management, dated February 3, 1958, wherein the Director
affirmed the action of the manager of the land office at Salt Lake
City, Utah, in rejecting three offers, filed by the appellant on January
28,: 1957, for noncompetitive oil and gas leases under the provisions
of section 17 of the Mineral Leasing Act, as amended (30 U. S. C.,
1952 ed., Supp. AT, sec. .226). The offers 'were rejected by the manager
because the lands embraced therein are within the Navajo Indian
Reservation as enlarged by the act of March 1, 1933 ( Stat. 1418).

In its appeal to the Director, the appellant contended that the
survey made of the area added to the Navajo Indian Reservation by
'the act of. March 1, 1933, is erroneous and that the plat of the official
survey thereof includes within the boundaries of the addition lands
which the Congress had not intended should be added to the reserva-
tion. The appellant contended that its offers embrace lands which
are outside of the reservation and that those lands ae public lands
subject to the operation of the Mineral Leasing Act (30 U. S. C.,
1952 ed., sec. 181 et se.).

The Director found that the lands sought are shown on the official
plat .of survey, accepted in 1947, as being within the reservation. He
held that acceptance of the plat segregated the lands from the public
domain; that while that survey stands the lands shown thereon as
being within the addition to the Navajo Indian Reservation are not
available for oil and gas leasing under the terms of the Mineral
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Leasing Act; and that therefore it was correct to: reject the ap-
pellant's offers. He found further, that certain of the lands covered
by the offers had been patented to individual Indian allottees without
reservation of the oil and' gas deposits therein and that portions of,
the lands applied for were within the known geologic structure of
a. producing oil and gas field prior to the date on which the offers
were filed.

Ijn- this appeal to the.Secretary,.the appellant concedes that its
offers should have been rejected as to so much of the lands as are
included in patented individual Indian allotments and as to those
lands which were, when the offers were filed, within the known geo-
logic structure of a producing oil and gas field.. It contends, however,
that the Director erred in not ruling on the accuracy of the survey
and in not ruling specifically on the question whether the lands ap-
plied for are .actually within, the boundaries of the lands set aside
as an addition to the Navajo Indian Reservation by the act of March
.1, 1933.. -: :; ; 

The Cominissioner of Indian Affairs, the Navajo Tribe, and The,
Texas Company, which company holds oil and gas leases on portions
-of the lands included in two of the offers, issued by the tribal council
with the approval of the Secretary of the Interior (or his delegate)
'under the authority of the act of May 11, 1938 (25 U. S. C., 1952 ed.,
secs. 396a-396f), have filed documents in support.of the Director's
decision and each requests that, in the event the correctness of'the
survey is to be inquired into, he or it be given an opportunity to be
heard in the matter.

However, it is deemed to be unnecessary for the. purpose of decid-
ing the Kadane appeal to inquire into the correctness of the survey'
of the lands added to the Navajo Indian Reservation by the act of'
:March 1, 1933.

That act-"An Act To permanently set aside certain lands in Utah
as an addition to the Navajo Indian Reservation, and for other pur-
poses"-provides in section 1 thereof:

That all vacant, unreserved, and undisposed of public lands within the areas.
in the southern part of the State of Utah, bounded as follows: * * * also.
beginning at a point where the west:rim of Montezuma Creek or wash inter-
sects the north boundary line of the Navajo Indian Reservation in Utah; thence,
northerly along the western rim of said creek or wash to a point where it
interseets * * * to the point of beginning be, and the same are hereby, per-
manently withdrawn from all forms of entry or disposal for the benefit of the.
Navajo and such other Indians as the Secretary of the Interior may see fit-
to settle thereon: * *

Thus, all vacant, unreserved, and undisposed of lands within the
areas spedified -i the' act were permanetly whdrawnfrom all forms.
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,of disposal, including leasing under the Mineral Leasing Act, and set
.aside for the benefit of Indians..

Implicit in the act is the requirement that the lands added to the
reservation be identified. " They were so identified by the survey
accepted in 1947.

The lands for which the appellant applied are shown by the official
'records of the Department as withdrawn lands, being part of the
area described in the above-quoted portion of section 1 of the act.
'They have been treated as lands set apart from the public domain.
and at least some of them have been leased for oil and gas purposes
with the approval of the Secretary of the Interior. Tacit in his
approval of those leases is a recognition that the leased lands were
added to the reservation by the act of March 1, 1933, and that the
survey made to identify the lands so added is correct.

While that survey stands, the lands are not available for leasing
under the terms of the Mineral Leasing-Act. Whether the survey
be correct or incorrect, the acceptance thereof had the effect of with-
idrawing the lands covered thereby from the operation of the Mineral
Leasing Act. Ira J. Newton, 36 L. D. 21 (1908); of. Stoneroad v.
Stoneroad, 158 U. S. 240 (1895), and FrencA v. United States, 49 Ct.
'Okl. '337 (1914).. X a

The Director of the Bureau of Land Management was not required,
merely because an application was filed to lease lands, shown on the
official records of the Department to be unavailable for such leasing,
to inquire into the accuracy of the survey or to determinie whether
lands shown by that survey as having been added to the reservation
were. actually intended by the Congress to be so added.

Having determined that, according to the records of the Depart-
ment, the lands applied for' were not available for leasing under
the Mineral Leasing Act when the lease offers were filed, it was in-
cumbent on him to reject the offers. Noel Teuscher, 62 I. D. 210
(1955) ; D.Miller, 60 I. D. 161,(1948).i

Accordingly, it must be held that there is. no merit in the appeal.
Therefore, pursuant to the authority delegated to the Solicitor

by the Secretary of the Interior (sec. 23, Order No. 2509, as revised;
17 F. R. 6794), the decision of the Director, Bureau of Land Manage-
ment, is affirmed.

EDMuND T. FRiTz,
Acting SoZicitor.
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PAUL H. DUDLEY

A-27672 Decided OctoberS0, 1958

Rules of Practice: Appeals: Failure to Appeal
Where a decision of the manager of a land office gives an applicant for

an extension of an oil and gas lease 30 days in which to file a bond or
to take an appeal, failing in which the application for extension will be
denied and the lease deemed to have expired, and the applicant does neither
within the time allowed, he loses his right to have the manager's decision
reviewedon the merits.

APPEAL FROM THE BUREAU OF LAND MANAGENENT

Paul H. Dudley has appealed from a letter of the Director of
the Bureau of Land Management dated February .19, 1958, stating
that he would not consider Mr. Dudley's appeal from the action of
the manager of the land office at Denver, Colorado, refusing to extend
a noncompetitive oil and gas lease Colorado 03235, closing the-case,
and so noting the land office records. The Director declined to con-
sider Dudley's case as an appeal on the ground that it was not timely
filed'and- stated that the filing fee would be returned upon request
to the land office. On March 5, 1958, acting pursuant to the Direc-
tor's announcement, the manager issued his decision officially dis-
missing the appeal and declaring the lease terminated as of October
31, 1956.

The record shows that Dudley held two noncompetitive oil and
gas leases, Colorado 03235 and Colorado 03236, both effective as of
November 1, 1951. Lease Colorado 03235 includes 2,427.32 acres,
part of which is patented land in which the United States has re-
served the minerals. Lease Colorado 03236 includes 160 acres all
of which are patented land subject to reservation of minerals. Dud-
ley furnished a bond in the amount of $1,000 to protect the interests
of the owners -of the surf ace rights in the patented land included in
each lease. Both bonds included a declaration that the principal
had been granted an exclusive right to drill for, extract, remove and
dispose of all oil and gas deposits in or under all of the land covered
by the particular lease referred to in each case.

On September 24, 1956, the land office received Dudley's applica-
tion for extension of lease Colorado 03235 and on October 22, 1956,
his application for extension of lease Colorado 03236, accompanied
in each case--hy a check in the amount of the rental for the sixth
year. By identical form decisions dated November 21 and November
23, 1956, the manager notified Mr. Dudley: -

Before the lease can be extended the lessee is required to file consent of the
surety to the extension of the lease and its agreement to remain bound under

65 I. D., No.11
490274-59-1
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its present bond for the term of the extension, or to file a new bond in like
sum, using the enclosed form.

Thirty days from receipt hereof are allowed to comply with the requirements
of this decision or to appeal to the Director, Bureau of Land Management,
failing in which the application for extension of the lease will be denied and
the lease will be held to have expired at the expiration of its primary term.
-Anyappeal must be filed in this office.

'Typed at'the end' of the decision relating to Colorado 03235 was the
following: "NOTE: SEE ATTACHMENT R APPEAL INFORMATION." A
notati n tote s'ame effect was typed at the end of the decision per-
taining to Colorado 03236. The decisions were served .on Dudley
on December 3, 1956.

The appellant alleges that on December 4, 1956, le wrote to the
manager of the Long Beach Insurance Agency, Charles H. Holmes,
asking him to write the Hartford Accident & Indemnity Company
in Lbs. Angeles, equesting that company to forward consent to ex-
tension of both. oil and gas leases and agreement to continue the
bonds. sending such' notice directly to the land office in Denver.
This letter. stated that the consent must be in the land office bv
lDecember 21, 1956, or the leases would be canceled.: On the same
day, Mrs. Dudley telephoned to Holmes and told him the letter was
coming and warned him- about the deadline of December 21, 1956.
On December 13, 1956, Dudley had occasion to write Hohes about
other leases and again referred to Colorado 03235 and Colorado 03236
and stated that the consents discussed in that letter should be handled
in the same 'fashion .as the first. two. Later Dudley visited the Long
Beach Insurance Agency office and saw a carbon copy of Holmes'
letter of December.4, 1956, to Hart-ford asking for the filing of the
.consents with the land office i Denver by December 21,1956. Holmes
inquired and learned at that time that the letter had been lost il
-theI mail' between Long Beach and Los Angeles or misplaced in the
Hartford office so that the request for consent had. t be initiated
anew in; the latter part of January. Dudley gave the land offie a
-full explanation. in his letter dated-January 25,1957-. The Hartford
Company sent, the consent to the land office on January 28, 1957,
requesting that it. be accepted because not delayed through' any fault
of Dudley. On February 1, 1957, the manager wrote to: Dudley,
stating that the cases' had been losed on anuary 17, 1957,' because
of his failure to renew the bond.; -He added

I do not believe that this office is authorizbd to reinstate the leases in the
circumstances. You may, if you so desire,'Ji le ew offers fr the lagids involved
subject of course to intervening hpplications. i,

On February 16, 1957, Dudle'ywrote the nager-stating:that he
would likejto appeal as to. Colorajdo 03235, aslking that-.'extension be
granted- onthe part of the lease 'not covefed by the bond.".: -He
pointed out that the rental for the sixth year was paid before ex-

p~~~~~~~inted~ ~ ~ ~ ~ ~ ~ ~~ ~~A ' th. .:.h 
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piration of the primary term of the lease and that the bond applied
to only 200; acres of the leased land. He concluded, that 'it would
seem only reasonable that failure .to consent to extension and.-to
remain bound would apply to this acreage alone, and that disposses-
sing me of 2,227.32 acres amounts to confiscation of propertv without
due process.. I have your check refunding rentals but have not
cashed it, to avoid elosing the case." The manager answered on
February 19, telling Dudley that jf he wished to appeal he muse
forward the filing fee and any additional statement desired to the
land office within 30 days from service of that letter upon him.
Dudley paid the filing fee on February 25, but did not furnish any
further statement of the reason for his appeal.. The manager ac-
knowledged receipt of the fee and forwarded the file to the Director
on February 27,1957.

While the matter was pending in the Director's, office, Mrs. Dudley
sent the rental for the seventh year and informed the land office
that Mr. Dudley had not cashed the check for the sixth year's rental,
which had been returned to him, in order to keep the appeal, alive.

On February 19, 1958, the Director's office sent Dudley a letter in-
forming him that the manager was not authorized to regard his letters
as an appeal from the manager's decision of November 21, 1956, since
they were not filed within the 30-day period allowed for an appeal.
The: letter then stated that no reason was apparent for a change in
the' decisions since the Department has always required a bond
covering all the lands in a lease although only a portion of such
lands is subject to reservation of minerals, and concluded with the
statements that the lands previously included in the terminated leases
had been placed under new leases, Colorado 016555 and 016556, and
that the appeal 'fees could be returned on request to the land office.
On March. 4, 1958, the manager dismissed the appeal from the de-
oision of November 21, 1956, and on March 5, 1958, dismissed the
appeal from- the decision, of November 23, 1956, and held that both.
leases terminated at the expiration of their primary term, on October
31, 1956..i

The' record shows that Dorothy Chorney was issued an oil and gas
lease, Colorado 016555, covering all the lands included in.'Mr. Dud-
ley's. Colorado 03235, effective March 1,' 1957. .:The bond furnished
by her covers only the 200 acres designated as patented land subject
to mineral reservation. Dorothy Chorney was issued an oil and gas
lease also' effective, on March 1, 1957, .on all of the lands included in
Dudl:ey's Colorado 03236. The bond furnished by her covers all of
the land included in this lease all of which is designated as patentedit 
land subject to reservation of minerals.

In. the brief filed in support of his appeal to the, Secretary as, to
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lease Colorado 03235 only, Dudley contends that the manager's
decision of November 21, 1956, was not appealable since it was not
a final order, was not clear as to the requirement for appeal from
the request for bond or from the threatened future action for failure
to furnish bond, and did not result in any adverse action of which
Mr. Dudley was notified. He also contends that the lease should have
been extended as to the lands -not subject to mineral reservation since
(1) this is necessary to preserve the statutory preference right of

the first qualified lease applicant; () the existing regulations do not
indicate that.an. offer to lease or an application for extension of a
lease will be rejected for failure to furnish bond for lands subject
to mineral reservation which comprise only a portion of the desig-
nated lands; and (3) there are no decisions of the Department hold-
ing that failure to furnish a bond required on a portion of the lands
designated therein will require rejection of an offer to lease or appli-
cation for extension of a lease as to all lands.

The first issue which must be met is whether the manager's
decision of November 21, 1956, was an action from which the

: appellant was required to appeal within the time allowed by the
pertinent regulation (43 CFR, 1954 Rev., 221.2 (Supp.)), in order
to protect hs right. to have the case reviewed on its merits. The

* manager's decision plainly informed the appellant of his choice-
either (1) file a bond, or () appeal 'from the requirement that he
file a bond. It also warned him that, if he failed to do either, his
request for extension would be denied and his lease deemed to have
expired at the expiration of its primary term. As to the requirement
that a bond be filed, the manager's decision was clearly final. It
imposed a requirement upon the appellant and set a limit to the time
in which he must comply. If the appellant objected to filing a bond,
he was obliged to file a timely appeal, or lose his right to object. He,
in effect, contends that the manager should have issued another de-
cision notifying him that his request for an extension had been
rejected from which he could have taken an appeal. This procedure
would give a. Inte two periods in which. to appeal from the one
requirement that he file a bond in 30 days. I fail to see any right to
have two periods for filing appeals.

The form of decision used by the manager is common and appli-
cants who fail to comply with the requirement on appeals lose what-
ever rights they had. John R. Moran et al., A-27463 (October 21,
1957); D. Miller, A-27563 (April 29, 1958).

The appellant was not confused by the manager's decision. He
understood what was required.of him and sought to comiply. Un-
fortunately, those to whom he delegated the task of submitiing the
bond ppear to have failed him. However, the responsibility was
his and the failure of his agents to follow his instructions does, not
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relieve him of the consequences of their neglect. Albert H. Dobry,
George H. Borovay, 64 I. D. 116,122 (1957).

The appellant urges that' the m anager's decision was nanhiguous
as to the portion'informing him that his request for an extension
would be denied in its entirety for failure to- file, a bon and that as
to this portion his right to appeal did not terminate until 30 days
after final action, that is, denial of his request for extension had been
taken. However, if the appellant had had any objections to filing a
bond for all or any part of his lease, he could have voiced his ob-
jection by an appeal within the 30 days allowed him. Not having
objected to the requirement that he file a bond, he is bound by that
requirement. It follows that, even if he were to be allowed another
appeal' pribd froi the closing of the case, iheire would b,6no grounds
on which he could base his appeal. I fail to see how Dudley can
be permitted to raise any question as to the necessity for filing a bond
unless he is given two appeal periods. The contention that the first
appeal period would deal merely with the requirement that a bond
be filed and the second with the consequences of failure to file a
bond appears to me to be insubstantial. There was.only one require-
ment imposed on Dudley, that he file a bond, and 'one lternative
offered him, that he appeal. These were incorporated in the man-
ager's decision which is the substantive decision determining Dud-
ley's rights. By failing to file a timely appeal from this requirement,
Dudley has lost all right to have the rejection of his request for an
extension reviewed on the merits. It is unnecessay to consider' the
other issues raised by the appellant.

Therefore, pursuant to the authority delegated to the Solicitor6kby
the Secretary of the Interior (sec. 23, Order No. 2509, as revised:
17 F. R. 6794), the action- of the Ditector of the Bureau of Land
Management refusing to consider Dudley's appeal is affirmed.

EDJMnJND T. FRITZ,
ActingSolicitor.

UNITED STATES
V.

BUIINO- E. ATSEN

A-27712 Decided November 10,1958

Words and Phrases
Servie. "Service" on a person or on his authorized representative means the

delivery or communication of a notice or other paper in a proceeding in
such 'a manner as legally to charge the party who is served with notice of
jreceiving it.
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Rules of Practice: Appeals: Generally
By depaitmental regulation: (43 4CFR, 1957 Supp., 221. 95 (d)), where 'a

party is represented by an attorney, serviee of any document relating to
the. proceeding upon such attorney will be deemed to be service on the
party he represents, and service of a copy of a decision on an attorney of
record is notice of receipt of the decision to the party he. represents.

Rules of Practice:Appeals: Timely Filing
An appeal to the Director of the Bureau of Land Management from a hearing

examiner's decision is properly denied where the notice of appeal was not
filed within the time required by the Department's rules of practice.

Rules of Practice: Appeals: Generally
On an appeal to the Secretary from a decision denying an appeal from an

examiner's decision which held 12; mining claims and a mill site null and
void, a requirement that a $5 filing fee for each separate mining claim
and'the mill site accompany the notice of appeal was proper.

APPEAL FROM TE BUREAU OF LAND MANAGEMENT

Bulmo E. Matsen has taken an appeal to the -Secretary of the
Interior, from a decision of February 11, 1958, by the Director, of, the
Bureau of Land Management denying anappeal whichMatsen filed
from a decision .by a hearing examiner involving the appellant's 12
mining claims and a mill site situated in Jefferson County,

,Washington.,i,
*A hearing was held in Aberdeen, Washington; on September 5,

1956, on charges brought .by the United States that the land covered
by the. appellant's mining claims. is nonmineral in character and
that a valid discovery had not been made on any of the claims. There-
after, in a decision of November 30, 1956, on the contest, the hearing
examiner declared the mining claims and the mill site null and void.
A copy of the decision was served on Arthur R. Paulsen, attorney of
record for the contestee, on December 7, 1956..

In a notice received on June 10, 1957, Matsen appealed from the
examiner's,decision to the Director. By decision of June 12, 1957,
the examiner dismissed Matsen's appeal because it was not timely
filed. The only question in dispute on the instant appeal is the cor-
rectness of the decisions denying Matsen's appeal to the Director.

At all times pertinent in- this case, the rules of practice governing
appeals to the Director required that notice of such an appeal be filed
within 30 days from receipt of the decision from which the appeal
was taken. Another rule of practice provides that where a party is

1 43 CPll, 1957 Supp., 221.2 provided that:
"A person who wishes to appeal to the Director must file in the office of the officer who

made the decision a notice that he wishes to appeal. Except where an agency of the
Federal Government or of a State or territorial govermhent or political subdivision thereof
or a municipal corporation is the appellant, the notice of appeal must beaccompanied by a
filing fee of $5 for each separate application, claim, entry, permit, lease, protest, or similar
filing or interest on which the appellant is seeking favorable action. The consolidation
of appeals will not relieve each appellant of paying the same filing fee that he would have
to pay if he took his appeal separately. The notice of appeal must give the serial number
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represnted by aii attorney, service of a document on.the attorney
will be deemed to b service on the, party he represpnts.21 The ex-
aininer's decision of June 12, 1957, held that since Matsen had not
filed a notice of appeal from the decision of November 30, .1956, within
30 days after copy of the decision. was served on his attorney,. the
appeal was not timely filed. The decision did not allow the right of
appeal, but nevertheless, ill a letter to the Director, filed on December
16, 1957, Matsen enclosed a memorandum on appeal from the. ex-
aminer's decision of June 12, 1957, and requested that the Director
render a written decision thereon..

In an. affidavit of July 15, 1957, submitted in support of the appeal
to the Director, Matsen acknowledged receipt on. June 5, 1957,..of the
examiner'sdecision .of November 30, 1956,. through Matsen's. former
attorney,. Arthur R. Paulsen. Matsen stated in the affidavit that he
had no knowledge of any decision having been rendered before May
15, 1957; that notice of appeal to the Director from the decision of
November.30, 1956, was filed within 30 days of the date of receipt of
the decision by. the person taking the appeal..

,On appeal to the Director,. it was contended, inter alia, that the
provision in section 221.2 requiring that appeals be filed within 30
days after. the person taking the appeal received the decision he is
appealing..from is a special provision and that, therefore, it is not
limited, modified, or. controlled by section 221.95. (d). regarding the
effect. of service of ay document relating to. a proceeding on anl at-
torney representing a party in a case, as the latter provision is a gene
eral provision. The contention is based on-the rule of statutory con-

or other identification of the case and must be received in the office where it is required
to be filed within 0 days- after the person taking the eppeci received the'decision he is
appeaZling from. No extension of time will be granted for filing this notice. A. notice of
appeal which is filed late or which is'not accompanied by-the required filing fee will not
be considered and the .case will be closed by the officer from whose decision the appeal
is taken. The notice of appeal may include a statement of the reasons for the appeal and
any argumients the appellant wishes to make."" [Italics added.] -

This regulation' was' tamended effective March: 22, 1958' (23 F R. 1929), without sig-
nificant difference so far as the issue in this appeal is concerned.

"43 C1VR, 1957 Supp., 221.95 (d) provid:es
"In' alldcases where a party is represented by an attorney, such attorney will be recog-

nized as fully controlling the same on behalf of his client, and service of any document
relating to the proceeding upon such attorney will be deemed to be service on the party
he represents. where a party is represented by more thanone attorney, service upon
one of'the attorneys shall be sufficient."

By 'way 'of eplanation, the appellant suggests that the iorrer atto'rney' of record
lost interest- in' the 'case or neglected 46 notify the appellant of the' exautiner's' decision.
However, there -is .edvidence in the. record which conflicts with the appellant's statement
that he had no knowledge of any decision having been rendered before May-15, 1957.-

The hearing examiner received a copy of a letter of May 17, 1957, to Matsen from his
former attorney, Arthur H. Paulsen regarding the decision of November 30, 1956, which
states in part that:.: - .., ' - ',

"s *. * I mailed notice to you last December of thedecision, the appeal time'from
the order was thirty days, and I, being without any further evidence in the case
upon which to base. an appeal; notified you thatI would not proceed with an appeal
in the,-absence of additional.evidence which would justify same2¾." ei,?.
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struction that where there is, in the same statute, a provision dealing
with a subject in general terms and another provision dealing with a
part of the same subject in more detailed terms, the two should be
harmonized if possible but if there is any conflict the latter will-pre-
vail (J. G. Sutherland, Statutes and Statutory Construction (d ed.,
Horack, Vol. II, sees. 5204, 5205)). The Director's decision pointed
out that this rule of construction is operative only where both provi-
sions independently cover the same matter and is not applicable to a
situation where, as here, the general provision is merely auxiliary to
and supplemental of one or more special provisions.

On this appeal it is contended that the reference in section 221.2
to "the person taking the appeal" clearly means the contestee not
his attorney; that no rule provides that an appeal must be filed within
30 days of service of a decision upon an attorney of record; that the
time for appeal starts only when the decision has been "received" by
the person taking the appeal; and that an appellant should not be
deprived of the right of appeal where he has complied with section
221.2. These contentions are based on the untenable premise that
there is a substantial difference between service of notice of a decision
on an attorney of record representing a party in interest and receipt
of a copy of the decision by that party.

Notice of decisions: and of other matters relating to proceedings
before the Department is ordinarily given- by serving (bringing to
notice or delivering) 4 a copy thereof on the party in interest or on his
authorized representative. Service on a person or on his authorized
representative means the delivery or communication of a notice,
pleading, or other paper in a proceeding in such a manner as legally
to charge. the party who i8 served with notice of receiving it,5 and
"service" at law has' been defined as the act of-bringing to notice,
either actually: or constrictively in such a manner as is prescribed
by law.6 Thus the phrases "service on" and "notice to" a party or
his authorized representative are sometimes used interchangeably.

The regulation corresponding to section 221.95 (d) regarding serv-
ice of notices on attorneys, which was in effect for many years before
the adoption of the present rules of practice, was numbered 221.80 (a)
and provided:

In all cases where any party is represented by attorney, such attorney will
be recognized as fully controlling the same on behalf of his client, and service
of any notice or other paper relating to such proceedings upon such attorney
will be deemed notice to the party in interest. (43 CFR, ;1954 Rev., 221.80 (a).)

443 CPR, 1957 Supp., 221.95 (a) provides:
"Wherever the regulations in this part require that a copy of a document be served

upon a person, service may be made by delivering the copy personally to him or by sending
the document by registered or certified mail, return receipt requested, to his address of
record in the Bureau."

5 Suhay v. Whitiag, 96 N. E. 2d 609, 611 (Ohio 1950); Neff v. City of Indianapolis, 176
N. E. 232, 233 (d. .1931) ; Sec. 42 Atmerioan Jrisprudence, "Process" sec. 23 et seq.

6 Carnes v. Pittman, 74 S. E. 2d 852, 854 (Ga. 1953).
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In a decision involving the regulation (formerly 43 CFR, i949 ed.;
221.85 (a')), the -Department stated that where a party is' represented
by an attorney, service of notice relating to the proeedihgs upon the
attdrney is cnsidered to be notice to the party in interest (F. E.
Larsen, A-25888 (Aug.4, 1950)).

Earlier rules of practice provided that all notices will be served
upon attorneys of record and that notice to an attorney representing
a party in a case will be deemed notice to the par (see rules 105,
106, 4 L. D. 37, 48 (1885); 23 L. D. 593, 606 (1896); 29 L. D. 725,
740, (1899); Duncan v. Rand, 19 L. D. 354 (1894) Staples et al. v.
St. Paul and Northern Pacific R. R. Co., 25 L. D. 294 (1897)). Al-
though the language of these earlier provisions is not identical with
the language of section 221.95, (d), it is plain that the latter. section,0
when read with the definition of service in section 221.95 (a), and
in view of the fact that "service on"+ means "notice to" (see footnotes
5 and 6),'has the same meaning as' the earlier crresponding pro-
visions had. Accordingly, the long-established rule of this Depart-
ment that service of any notice or other paper relating to a proceeding
upon an attorney who represents a party in a case is considered to
be notice to the party in interest has not been modified by the slight
difference in the language of section 221.95 (d) and the earlier cor-
responding provisions mentioned above, and the cited departmental
decisions are decisive as to the issue raised on this appeal.

Inasmuch as the 'appellant's attorney of record received a copy of
the decision of November 30, 1956, on December 97,. 1956, the appellant
received notice, of the decision on that day as provided by section
221.95 (a) and (d) . Since the appeal from the decision of November
30, 1956, was not filed within 30 days from receipt thereof, as required
by section 221.2, the Director's decision denying the 'appeal was correct
(see Charles F. and Charles P. MoCuskey, 63 I. D. 22 (1956).

The Director required that the appellant pay a filing fee of $65 in
taking this appeal- to the Secretary. A filing fee of $5 had been paid
with' the notice of appeal and the additional amount required by the
Director was paid on behalf of the appellant under protest. 43 CFR
221.32, as amended effective March 22, 1958 (23 F. R. 1930), the regu-
lation governing the filing of this appeal to the Secretary, provides
in relevant part that:

* * * a filing fee of $5 must be paid for each separate application, claim, en-
try, permit, lease, protest, or similar filing or interest on which the appellant is
seeking favorable action. The consolidation of appeals will not relieve each ap-
pellant of paying the same filing fee that he would have to pay if he took his ap-
peal separately. * * * [Italics added.]

It is contended for the appellant that he filed only one 'application for
hearing upon the charges of the Department of the Interior, that the
only claim here involved is the claim of the United States that the

490274-9-2-
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land embraced within the limits of each location is nonmineral in
character, '-and consely that' only asingle $ filing fee is required'
on this appeal 

The Department construes the provision regarding the payment of
filing fees to mean that if more than one mining claim is involved in
an appeal, a filing fee of $5 must be paid for each separate claim on
which the appellant is seeking' favorable action. Presumably Matsen
iseeking favorable action on each of the 12 mining claims and the
mill site which were declared null and void by the examiner's decision
of November 30, 1956. Accordingly, the requirement that a filing fee
of $5 be paid for each of the separate claims and the mill site is proper.

Therefore, pursuant to the authority delegated to' the Solicitor
by the Secretary' of the 'Interior- (sec. 23, Order No. 2569, as revised;
17 F. R. '6794), the'decision.'of the Director of the Bureau of Land
'Management is affirmed. '

EDMUND T. FRITZ,

Deputy Solicitor.

UNITED STATES
V.

LAURA DUVALL AND CLIFFORD F. RUSSELL

A-27717 DecidedNovenber19, 1958

Mining Claims: Discovery
Where the alleged discovery in a mining claim consists only of an indication

of tungsten and zirconium which of themselves do not warrant a reasonable
man in the further expenditure of time and money with the reasonable
prospect of success in an effort to develop a valuable mine, there has been
no valid discovery of a valuable mineral deposit within the meaning of
the mining laws.

Mining Claims: Discovery
In the absence of a valid discovery within the meaning of the mining laws,

the mere. hope or expectation based upon a general belief that values in-
crease with depth is not sufficient to validate a mining claim.

Mining Claims: Special Acts
'Where the deposits for which a mining claim has been located are acommon

variety of sand or stone, are of widespread occurrence, and are the country
rock of the area, they are materials which the act of July 2'3, 1955, has
removed from the category of valuable mineral deposits locatable under
the mining laws and the fact that they, in common with all similar mate-

-'rials, may' be' of use and value for commercial purposes does not exempt
them from the stricture of the statute.

Mining Claims: Kill Sites
A mill site which is not used for mining or milling purposes in connection

with a lode claim and which does not contain a qiartz 'mill or reduction
works is invalid. " 'i
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Miing Claims: Mil Sites
A mill site which is used solely in connection with placer claims is invalid..i

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Laura Duvall and Clifford F. Russell have appealed to the:Secre-
tary of the Interior from: a decision dated April 15, 1958, :of the
Director of the Bureau of Land Management which affirmed a' deci'
sion by a hearing examiner holding two placer mining claims and a
mill site claim to be null and void.

The claims are situated in sec. 31, T. 6 S., R. 5 ~V. 2sec. 36; T. 6 S.,
R. 6 W., and sec. 1, T. 7 S.,..R. 6 W., S. B. B. M., California, and are
within the Cleveland National Forest. Contest proceedings were
initiated against the claims on the basis of two complaints by the
United States Forest Service, Department of Agriculture on charges
that the placer claims, the Ortega Highway and-County Line (Decom-
posed Quartz Diorite) Placer Claims Nos. 1 and 2, were invalid be-
cause the land within the claims is nonmineral in character* and no
discovery of mineral has been made and that the mill site claim,
called the Duvall and Russell mill site claim, is not used in onnec-
tion with a vein or lode and does not contain a quartz mill or reduc
tion works.

A 2-day hearing was held before -a hearing examiner at which
the United States was represented by the Office of the Solicitor, De-
partment of Agriculture (43 CFR'205.7), and the contestees by their
attorney. Each side presented several witnesses and offered num-
erous exhibits. In a decision dated April 25, 1957, the hearing
examiner found that the deposits of tungsten and zirconium on the
claims did not constitute a valuable discovery under the mining laws,
that the deposits of decomposed granitic material and massive granitic
rock, while marketable, were common varieties of stone or stone and
sand and not locatable underthe mining laws. He also found that the
mill site claim was not being used in connection with a vein or lode, and
that it did not contain a quartz mill or reduction works.: He there-
fore held the placer claims and- the mill site claim null and void. : -

Upon appeal, the Director affirmed the hearing examiner's'deci-
sion and, in addition, reversed thehearing examiner's finding that
the deposits of decomposed granitic material and massive granitic
rocks were marketable at a profit. --

It appears that the placer claims were first located by a group of
eight locators, including the contestees, on January .7, 1956, for de-
posits of decomposed quartz -diorite, covering. approximately 160
acres each. The original locations were later amended. The mill
site claim was located by the contestees on March 15, 1956. Finally,

143 CFR 205..- -
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on October 8, 1956, the contestees located the Los Tres Amigos No. 1
lode claim. The mill site and lode claims apparently. overlap- or.
abut each other and both are within the exterior boundaries of placer
claim No. 1 (Ex. 18, G).2

In addition to the'materials for which the placer claims were
originally located the contestees assert that they contain deposits
of tungsten and zirconium, so that the claims are alleged to be valu-
able both for minerals of wide occurrence, the decomposed granitic
material, and for relatively rarer minerals, the zirconium and
tungsten.

The latter deposits, as valuable mineral deposits in the public lands,
are open to exploration and purchase and the lands in which they
are found are open to occupation and purchase except as they have
otherwise been withdrawn or reserved for other disposition (30
U. S. C., 1952 ed., sec. 22). While the lands remain open and until
other rights have attached to them, the discovery of a valuable mineral
deposit within the limits of. the claim will validate the clain (30
U. S. C., 1952 ed., secs. 23, 35)., A valid discovery, it has'often been
held, is one which would warrant a man of ordinary .prudence: in
the further expenditure of his time and money with a reasonable
prospect of success in an effort to- develop a valuable mine. Castle
v. Wonbile, 19 L. D. 455 (1894); Cfrismnan v. Miller, 197 U. S. .313
(1905) ; United States v. Strcquss et al., 9 I. -D. 129,137, 138 :(1945) ;,
United States v. Everett Foster et al., 65 I. D. 1 (1958).
- The evidence relating to the values of. the tungsten and.zirconium
in the claims is summarized in the Director's decision and need: not
be restated. The contestees do not assert that the values, indicated
by their assays warrant a finding that the deposits tested are of com-
mercial quality. They contend that the, values warrant further -ex-
ploration within the criterion as to what constitutes a discovery of
a valuable mineral and that further exploration may lead toI the
development of more valuable deposits (Tr. 307, 308, 321).: The, basis
for this expectation seems to be the theory expounded by Samuel
Duvall, husband of Laura Duvall (Tr. 315), that, in general, richer
zones- of minerals are found 'the further down one goes (Tr. 308) .
He did not offer any other support for his theory and did not apply
it in particular to the deposits in question.: -

-A mining engineer, employed by the United States Forest Service,
Department of Agriculture, testifying for the contestant, stated that
the deposits of zirconium and tungsten were of no significance and
that there was no reason whatsoever to expect a concentration of these
minerals with an increase in depth (Tr. 328-329).

The most that can be said for the contestees' evidence is that it

2 References to Exhibits (Ex.) are to the exhibits submitted by the parties at the hear-
ing and references to the transcript (Tr.) are to the transcript of the hearing. -
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expresses a hope or expectation that the deposit willincrease in value
as the depth increases. These are not enough to validate a mining
claim.. East Tintic Consolidated MiningClaim 40 L.D.271 (1911).;
United States v. Josepline Lode Mining and Development Company,
A-27090 (May 11, 1955) ; United States v. Francis N. Dlouhy, et al.,
A-27668 (September 24, 1958).
* Moreover, since these claims lie in a national forest, the evidence

sustaining the validity of the mineral locations must be clear and
unequivocal. United States v. Black, 64 I. D. 93, .95. (1957); United
States v. lawson, 58 I. D. 670, 679 (1944); of. UnitedStates v. Lang-
made and Mistler, 52 L. D. 700 (1929).

On the basis of the entire. record, it must, be concluded, that there
has been no discovery of valuable deposits of zirconium and tungsten
within the limits of the placer claims. . .. - .

The other minerals which the contestees say give validity to the
placer claims are. a decomposed granitic material, which lies in depth
uipon the claims, just under the topsoil, and. massive granitic rocks.
As thie Dl~irecetor Pointed out, there was a great deal of dispute at the
hearing as to whether the decomposed granitic material was gran-

odiorite or quartz diorite,: which are distinguished from each other
on. the basis of: the amount of orthoclase, a feldspar; they contain.
Whatever the proper technical nomenclature of the material is, to
validate the mining claims it must be a mineral locatable under- the
mining laws. Sction 3. of the act of July 23, 1955 (30 U. S.. C.,
a1952: ed., Supp. V, see. 611), amended the mining laws by removing
certain materials from the category of valuable mineral deposits.
It provides: . .

A deposit of common varieties of sand, stone, gravel pumice, pumicite, or
cinders shall not be deemed a valuable mineral deposit within the meaning of
the mining aws of the United States so ato give effective validity to any
mining claim hereafter located under such mining laws: Provided, however,
That nothing herein shall affect the validity of any mining location based upor
discovery of some other. mineral occurring in or in association with such a de-
posit. "Common varieties" as used in this Act does not include deposits of such
materials wich are valuable because the deposit has some property giving, it
distinct and special value and does not include so-called "block pumice" which
occurs in nature in pieces having one dimension of two inches or more.

Since the placer claims in question were located after the date of
the act, if the mineral on which the validity of the. location depends
is one of those which cannot constitute a valuable mineral deposit,
the claims are invalid.

The' contestant's evidence was entirely to the effect that thea grano-
diorite (or quartz. diorite) was a common variety of stone- that it
constituted the country rock of a widespread' area, and that the
granitic rock was also part of the country rock of the area. The
locators' evidence to the contrary consisted of a map (Ex. H) pre-
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pared by Rene Engle, a geologist, which indicated a deposit of quartz
diorite at the site of the placer claims. The map cannot of itself
overcome - the persuasiveness of the testimony of the Government
geologists' Who examined the area in question. Therefore, it is my
conclusion that the granodiorite (or quartz diorite) is of widespread
occurrence, is the country rock of the area, and is a common variety
of stone.

'The contestees assert that despite this the granodiorite or quartz
diorite is still locatable under the mining laws because it is usable as
a road base material without processing. However, assuming that
the deposit has' this virtue, it 'still does not distinguish it from all the
other similar decomposed granitic material in the general area. This
is made clear in the regulation which states: -

"Comnon varieties" as defined by decision of the Department and of the courts
include deposits which, although they may have value for use in trade, manu-
factufe, the sciences, or in the mechanical or ornamental arts do. not possess
a distinct, special economic value for such use. over and above the normal uses
of! the general run of such deposits., Section 3 2 of the law has no application
where the mineral for which a location ismade is carried in or borne by one
of such common varieties. 43 CFR, 1957 Supp., 185.121 (b). -

2Thus, while marble would not be a common variety of stone, ordinary building stone
or sand-and gravel or pumiee or liestone used in building would be.

` The deposits on the claim -do not have a special and distinct eco-
nolic: use: value over and above the general run of such deposits.

'Similarly the massive granitic rock on the claims is part of the
coufitry rock of the area, is of widespread occurrence, and is a com-

mon variety of stone.' Therefore, it is not locatable under the mining
laws.

This leaves for consideration the mill site claim. The statute creat-
ing such claims states:

Where non-mineral land not contiguous to the vein or lode is used or occupied
by the proprietor of such vein or lode for mining or milling purposes, such non-
adjacent surface-ground may be embraced and included in an application for a
patent for such vein or lode, and the same may be patented therewith, subject
to the same preliminary requirements as to survey and. notice as are applicable
to veins or lodes * * * The owner of a quartz-mill or reduction-works, not
owning a mine in connection therewith, may also receive a patent for his mill-
site, as provided in this section. 30 U. S. C., 1952 ed., sec. 42.

It is undisputed that the contestees are using the mill site solely
for stockpiling Imaterial and storing portable equipment, all from or
in connection with the placer claims.

A mill site located pursuant to the first provision of the statute must
be used in connection with a lode claim. Lindley on' Mines 3d ed.,
sec. 523. The contestees have not cited, nor have we discovered, any
case in which the validity of a mill site was based upon its use in
Connection with- a placer claim., Since there is no quartz mill or re-
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duction works on the mill ite, it cannot be valid under the second
clause. Accordingly, I conclude that the ill site "does not meet the
requirements of either. portion of the statute..

Therefre, pursuant to the authority delegated to the -Solicitor by
the Secretary of the Interior (see. 23, Order No. 2509, as revised;
17 F. R. 6794), the decision of the Director of the Bureau of Land
Management holding the placer mining claims and the mill site claim
null and void is affirmed.

EDMUND T. FRITZ,
Deputy Solicitor.

APPEAL OF LARSEN-MEYER CONSTRUCTION CO.

IBCA4 - Decided November 24, 198

Contracts: Appeals-Contracts: Delays of Contractor-Contracts: Unfore-
seeable Causes

- A contractor who seeks an extension of time under a standard-form con-
struction contract because of an alleged excusable cause of delay has, :in
general, the burden. of proving that the alleged cause of .delay:-actually
existed, that it met the criteria of excusability prescribed by. the contract,
that it delayed the orderly progress or ultimate completion of the contract
work as a whole, andthat it did.so for a given period of time.

Contracts: Unforeseeable.Causes.
The contingency that some event of local public interest will cause a tempo-

rary increase in traffic on a road under improvement is one so apt to happen
that it would normally be allowed for in a road contractor's pre-bid traffic

estimate, and, therefore, such an occurrence does not constitute an uffore-
seeable cause of delay even though the particular event that, causes the
traffic increase, is one which, although annual, has neither a fixed date nor.
a fixed site.

Contracts: Unforeseeable Causes
The unusualness of the weather on a stormy day cannot be determined merely

by .measuring :the] severity of the weather on that particular day against
-the average weather for the same day in prior years, but must be deter-
mined on a basis that takes account of the frequency with which days of
like, or greater severity occurred during the same, months or seasons of
prior years.

Contracts: Contracting Officer-Contracts: Suspension and Termination
Under a contract which empowers 'the contracting officer to suspend the work

when the weather is unsuitable, or conditions are unfavorable for. its suit-
able prosecution, the action of the contracting officer in fixing the 'date on
which a suspension is to'begin or end does not preclude the retroactive
allowance of extensions of time for a period immediately preceding or fol
lowing-the date s fixed, if during such period no real progress on' the

<".ontract' work .was achieved by reason. of weather conditions -that, clearly
'.were unsuitable or unfavorable. . .''''in.
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Contracts: Interpretation-Contracts: Specifications
A specification provision that payment for material excavated from a borrow

pit shall be exclusive of overburden stripped from the pit and that the
usable material to be paid for shall be "measured' in original position"
necessitates a determination of the elevation of the underside of' the over-

:,;burden initg.original- position before .stripping and is not complied with
,by a measurement which reflects the size of the whole pit upon completion
of all excavation less the volume of the overburden in: its position at that
time, irrespective of whether or not in such measurement an. allowance is
made for swelling of the stripped overburden.

Contracts: Payments-Contracts: Performance
Under a unit-price contract for the excavation of borrow material where the

Government fails to comply with the measurement provisions of the con-
tract, and where compliance subsequently becomes impossible, payment for
the excavated material is to be made on that basis which is most consistent
with the provisions of the contract and the available data of a. reliable
nature as to the quantities excavated.

BOARD OF CONTRACT APPEALS

Larsen-Meyer Construction Co., a partnership, of Worland, Wyo-
ming, filed a notice of' appeal, dated September 29, 1956, from a
decision of the contracting officer, dated August 1, 1956, and 'a no-
tice of appeal, dated February 14, 1957,from a further decision of
the contracting officer, dated January, 22, 1957. A hearing with
respect to both appeals was had before the undersigned, a member
of the Board, at Billings, Montana, on August16 and 17, 1957.

The matters in dispute arise 'under a contract with the Bureau of
Indian Affairs, dated September 15, 1955. The contract provided
for the making of improvements to approximately 5 miles of existing
gravel road on the Wind River Indian Reservation in Wyoning. It
was on U. S. Standard Form 23 (Revised March 1953) and incor-
porated the General Provisions of U. S. Standard Form 23A (March
1953). It also incorporated, by reference, a number of the .pr-g
visions of Public Roads Administration Form FP-41 (Revised July
15, 1941), entitled "Specifications for Construction of Roads and
Bridges in National Forests and National Parks," which .will here-
inafter be referred to as the "standard specifications." The contract
was on a unit price basis, the total estimated contract' price being
$70,182.40.

The general provisions of the contract included the usual "changes"'
provision (clause 3), under which changes could be made in the
drawings or specifications of the contract within the general scope
thereof, subject to the allowance of an equitable adjustment if the
changes increased or decreased the cost or the time of performance of'
the contract. The general provisions also included the usual "delays-
damages" provision (clause 5), under which the contractor was not
to be. charged with liquidated damages "because of any delays in the
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completion of the work due to unforeseeable causes beyond the control
and without the fault or negligence of the contractor, including
but not restricted to certain named causes, among which were "acts
of the Government," "floods," and "unusually severe weather'."--

The contract provided that work on the road improvements should
be started within .20 calendar days from the date of receipt. of notice
to proceed and should be completed within 10 calendar days from
the same, date. Appellant received notice to proceed on. October
22, 1955, and the date for completion of the work was thus-established
as March 20, 1956.: Performance of. the work was suspended by the
contracting officer on. account of winter weather conditions for a
period of 126 days, .beginning December 8, 1955, and ending April
11, 1956. X By Change Order No.4 the performance period was ex-
tended for a period. of 4 days on account of additions of work. The
combined effect of these two actions was to defer the contract com-
pletion. date to July 28, 1956. The road improvements, however,
were not completed and accepted until 56 days after that date, that
is, on September 22, 1956.

Because of. this failure to complete. the work on time, appellant
was assessed liquidated .damages, at,.the. contract rate of $40: per
calendar day,. for the entire period, of 56 days, or a total of $2,240.

The two appeals bring before the Board a total of six claims, of,
which four were denied by the decision of August 31, 1956, and the
remaining two by the decision of January 22, 1957. All six claims
involve requests for the allowance of extensions of the contract per-
formance time. The last claim also includes a-request for additional
compensation, predicated, on- an. alleged mnismeasurement of work
quantities, resulting in underpayment of the contract price.

The Government contends that both of the appeals should be dis-
missed.: One ground advanced is that the: notice of the second appeal
was mailed to the-Department counsel instead of to the contracting
officer... The, Board considers, however, that such. a departure from
the prescribed procedures would not, in the circumstances here in-
volved, constitute an error so: fundamental as to necessitate dismissal
of that appeal.. Another ground is that appellant executed a final
payment voucher which contained no express reservation of any claims.
But when the terms of the voucher are read in the light of the pertinent
correspondence and conduct of the parties, one can only conclude that
its finality was not intended to extend to the six claims here in con-
troversy. A last ground is that appellant failed to give timely notice
of some of the claims. The contracting officer, however, waived this-
failure in his decisions by considering the claims on their merits with-
out invoking such failure as a reason for their denial. There being
no valid ground for dismissal, the Board will proceed to determine
the merits of each of the claims.
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CLAIM No. 1: SELECTED BoRRow MATERIAL

This claim is for an extension of time in the amount of 31/2 days on
account of the excavation from borrow of 469 cubic yards of allegedly
hard-to-handle material.

In order to increase the stability of a section of the road that rested
upon a boggy subgrade, the contracting officer under date of May 24,
1956, entered Change Order No. 4, which directed appellant to fur-
nish and place upon that section an extra 2,000 cubic yards of material
from the gravel pits designated in the contract. Although the change
order recited that it was issued under the "changes" clause of the con-
tract, the 4-day extension of the contract performance time allowed
by it was calculated under article 8.6 of the standard specifications.
The gist of this article, as amended by the special rovisions of the
specifications, is that if the quantities of. work to be performed are
increased above the quantities estimated in the bid schedule, "the time
allowed for performance will be increased in the same ratio that the
total cost of the work actually-perforied bears to the total cost in
the bid schedule."

The material excavated under the change order included 469 cubic
yards of material that was specially selected by the Area Road En-
gineer and that was allegedly hard to handle because of its nature and
location. The actual removal of this 469 cubic yards appears to have
occurred on June 1, 4 and 5, 1956. According-to the load count rec-
ords put in evidence by the contractor, the total volume of gravel
handled on',these three days was 1,340 cubic yards, an average of 447
cubic yards per day. This average was less than half of that attained
during the days immediately preceding and immediately following
the period in question.

Appellant's claim for an additional 31/2 days of time may be viewed
as predicated. either on the excusable-causes-of-delay proyisinis of
clause 5 or on the equitable-adjustment provisions of clause 3. Which-
ever view be taken, it is clear that the burden of proving the claim is
upon appellant,' and that, in order to sustain this burden, it would be
necessary for appellant to show, at least, that the performance of the
work called for in Change Order No. 4 delayed the orderly progress
or ultimate completion of the contract work as a whole by more than
the 4 days allowed by that order.'

Such is not here shown to be the ase. While it appears probable
that the handling of the 469 cubic yards of material extended over -a
period of several days, appellant has not convincingly established that

1Younger Bros., Inc., 65 I. D. 28 (1958); AAA Construetion Company, 64 I. D. 440
(1957); Central Wrecking Corporation, 64 I. D. 145, 64-166 '(1957); Vevier Loos& Leaf
COMPany, Inc., ASBCA No. 1500 (May 28, 1954). '

Younger Bros., Tue., 65 I. D. '238, 243-45 (1958); Chas. 1. Cunninghan. Co., 64 I. D.
449, 451-452' (195T) Central Wrecking Corporation,' 64 I.'D. 145, 59-161 (1957') See
Anthony P. Miller, Inc. v. United States, 111 Ct. Cl. 252, 331-32 (1948). .
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this was because of the difficulty of handling the material, rather than
because of factors within appellant's control. Moreover, even if it
were to be assumed that 32 days were necessarily and reasonably con-
sumed in handlingthis material, the evidence affirmatively shows that
other work under the contract was going forward at the same time,
so that the work as a whole manifestly could not have been delayed by
as much as the full 3/2 days claimed. That there was a marked slow-
down in gravel output during the period in question is not itself suf-
ficient to establish the claim, since some time appears to have been lost
because of equipment problems, and since the 4-day extension granted
would itself have allowed leeway for a slowdown to a rate of 500 cubic
yards per day. This claimmust, therefore, be denied.'

ClAIm No. 2: ARAPAHOE SUN DANCE

-This claim is for an extensionof time of 3 days on account of the
holding of an Arapahoe. Sun Dance at la site-to which the road under
improvement furnished a prinoiipal means of ingress and egress.

The Arapahoe Sun Dance is anannual observance, but both its date
and its site vary from year to year. In 1956, the year.here involved,
the dance began on the evening of Thursday, July 19, and continued.
until the morning of Monday,, July 23. While the dance was contin-
uing, as well as during the hours immediately preceding and following
it, there was heavy travel on the road under improvement that caused
appellant to curtail its operations n order to minimiZe traffic hazards.
The evidence indicates, however, thatappellant's aggregate net loss of
production during this period did not amount to more than about lI/4
days of production at its normal rate.

The Board considers that a delay of this order of magnitude arising
from a cause such as that here involved was clearly within the range
of foreseeability.. Appellant was' familiar with the business of con-
tracting for roadwork, and asserts that in bidding on this.job it con-
sidered "'the estimated amount of traffic." It is common experience
that in any given community, events of local public interest frequently
occur that temporarily increase the traffic on the roads leading to their
sites. A church may have a ceremony or festival, a fair, may. be held
to raise money for .an ambulance or fire engine, a football or baseball
team may draw a jlarge following offans, 'a circus or carnival may
come to town, a rodeo may be staged, or any one of a legion of other
crowd-drawing.,possibilities may happen. Viewed in this light, there
was, nothing exceptional or uncomnmon in the fact that the Arapahoe
Sun Da ncewas held whilethe contract was being performed or in the

ane rmd o. i h

The total volume of gravel handled in' accom lisbing the purposes of Change Order
No. 4 is 'asserted by-appellant' to havve een approximately-3,400 cubic yards. "If the
volume did exceed the 2,000 cubic yards specified in the change order, the excess, is
included in the quantities of overrun,,forwhich additional .compen§ation and an-extenslon
of time are being allowed under Claim No. 6. '
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fact that it set back the progress of the work for a net period of a day
or two. That some lodal event would cause a temporary increase in
the volume of traffic on the road to be iproved was, in .our opinion,
a contingency so apt to happen that it would normaliy be allowed for
in a road contractor's pr6-bid traffic estimiate. This claim also must,
therefore be denied.:

CLAim Nd. 3:,FLOODIXG

This claim is- for an extension of tiie 'of 8 days oft account of two
separate categories of alleged overflows of irrigation water.

The first of these categories, for iwhich 3 days are claimed. has to
do with a flooding of the haul road that connected Pit No. ; appel-
lant's chief source of gravel, with the road' under improvement. The
haul road intersected a canal forming pat. of an, Indian irrigation
project, the water of the canal being passed underneath the haul road
by' means of a large. culvert. When, -on May 7, the first irrigation
water of the 1956 season was turned into the canal, a big trash jam
formed at the culvert and caused the water from thecanal to over-
flow into the haul road. Forination of the trash jamp-apears' to have
been due to negIence on the part of 'personnel of the irrigation
project, ;-R. ---.-. .... ;,, .

The Government asserts that nmaagement of the canal was' not its
responsibility, and, hence, that the fooding of the haul road was not
an "act of the Governhment" within the meaning pf clause 5 of the
general provisimns. This, however, -is immaterial 'for it is: well set-
tled that the causes of delay specifically mentioned in that clause aie,
as the language of the clause itself states, merdlv ilIustrative.- The
only, pertinent question is whether the 'looding was uforeseeable,
beyond the control of appellant, and without its fault or negligence.

We6 think- appellant could hardly have beeb expected to anticipate,
when'bidding on the contract that its work 'ight be delayed through
al overflow caused by such an: event as-the trash jam that here oc-
curred. Irrigation projects are not ordinarily so negligen t in the
handling of their canals' for such a mish4 to be considered foresee-
able. Nor does it appear that any act or omission of appellant was
a factor in bringing about the overflow.

The record does not support the contention of appellant. however
that the ptogress of the work was delayed at least 3 days as 'aresult
of the flooding and the boggy condition it created which is asserted

'to have continued throughout the summer. The load counts: show
that the volume of gravel handled during the week beginning on May
7 was equal to 86 percent of the volume handled during the preceding
week. From this it would seem that appellant succeeded in overcom-
ing the initial consequences of the flooding fairly rapidly. While it

4 United States v. Brqooh-Cdflaway o., 18 U. S. 120, 122 (1943).
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is possible that gravel output was kept up only by diverting men and
equipment from other work under'the contract, the recordis silent
as to the'natLre. and-extenit'of the other work that was in progress at
the time of the overflo-w. The laul road, moreover, was a mere lane,
crossing low ground. that was already wet from spring rains when
the overflow occurred, and some improvement or maintenance work
on it would have been necessary from time to time during the summer
even if no overflow had taken place. The Board finds-that appel-
lant is. entitled to an extension of time of one day by reason of. the
flooding of the haul road.

The second of the categories of alleged irrigation overflows, for
which days are claimed, has to do with th6 flooding of the roadside
ditches along, the road under improvement. The road ran through
irrigated land and for most of its length was closely paralleled by
an irrigation lateral. Appellant's managing partner testified 'tliat
beginning on May 12, when the adjacent fields were first irrigated,
and continuing until the very end of the job on September 22, the
wet and muddy condition of the 'ditches along sections of the road
that aggregated about 3 miles. in length constituted a serious hin-
drance to the progress of the work. This condition was found prin-
cipally in the ditches along the side of the road that was furthest
from the irrigation lateral, 'that is, the side which adjoined the
lower ends of irrigated-fields. The partner ascribed the condition
-chiefly to excessive applications of irrigation water, but also to seep-
ago or overflow from the lateral on the opposite side of the- road.
With respect to this lateral, he testified that certain overflows oc-
curred becanse'of errors 'by the Govermuent in the design 'of- some of
the pipes which the 'contract required appellant to place beqneath the
road for the purpose of draining the ditch on one side into the lateral
on the opposite side. The mud and water in the ditches tended 'to
slow down appellant's operations particularly in that its equipment
would becomne- mired while attempting to compact and grade the
shoulders of the road. : 

'Testimony on behalf of the Government was to the effect, however,
that the accumulations of 'water in the roadside ditches encountered
during the 1956 irrigation season were not in execess of those en-
countered in prior years, and were confined to a section of the road
about three-eighths of a mile in length where there were no drain pipes
of the typequestioned by appellant,.and.that at-least a part of the water
problem was ascribable to the presence of a- high water table, as evi-
denced by the frequency with which the road developed frost-boils each-
spring.

The Board considers that appellant has 'not borne the burden of,
proving that the flooding of the roadside'ditches was unforeseeable.
It is, of course, common knowledge that roadside ditches frequently
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contain water and are often muddy. Among the factors which may-
cause such a condition in an irrigated area' are seepage from' laterals,
a high water table, return flows, and drainage from irrigated fields.
Nor is over-irrigation a thing that is highly unlikely to happen. On or
about August 19, 1955, appellant's managing partner made a pre-bid
investigation of the work site during the course of which he examined
the roadside ditches, but observed water at only one place, where there
was seepage from an irrigated field. 1He appears, however, to have,
made no inquiries as to whether the conditions on the day of the investi--
gation were typical of those customarily 'prevailing. It is a fair infer-
ence from the evidence that if the investigation had been more,
reasonably thorough, he would'have readily envisaged the probability
of over-irrigation of other fields along the road. Nor are the further
elements of the claim adequately substantiated.' Accordingly, Claim.
No. 3 is allowed to the extent of one day only.

CLAIM No. 4: WEATHER

This claim is for extensions of time aggregating 22 days on account
of four separate periods of alleged bad weather.

The first two periods relate to storms that appellant asserts it en--
countered in the course of moving its equipment to the job site, which
was in the' vicinity of Ethete, Wyoming, a place about 13 miles north
of Lander, Wyoming. When on October 22, 1955, appellant received
notice to proceed, some of its equipment was at Alcova, about 125 miles
east of Lander, and the rest was at Dubois, about 65 miles northwest
of Ethete. Although the expiration date of the 20 days allowed ap-
pellant for the commencement of work was 'November 11, it did not
start to move the equipment from Alcova until November 9, and from
Dubois until November 15. The record indicates that the move from
Alcova was halted by severe ice conditions beginning on November
9 or 10, and that the move from Dubois was held up by a heavy snow-
fall on November 15. As a result, the equipment did not reach the job
site from Alcova until November 14, and from Dubois until November
17. Performance of the contract -work itself 'did not commence until
November 21. For the delay in the movement from Alcova an ex-
tension of 4 days is claimed, and for the delay in the:movement from
Dubois an extension of 2 days is claimed.

Under the standard of "unusually severe weather" set forth in clause
S of the general provisions,- a contractor who has lost time because of
bad weather is entitled to an extension for only so much of that time
as would not have been lost if only the usual amount of bad weather
had been encountered. And since variableness is an inherent charac-:
teristic of the weather, its unusualness is a matter that in most cases
can be determined satisfactorily only by; using .as the basis for com-
parison a period which is long' enough to make allowance for that
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characteristic. Thus,. a realistic determination of the unusualness of
stormy weather cannot be mades as appellant suggests, merely by
measuring the severity of the weather on, a particular day against the
average weather for the same day in prior years, but must take account
of the frequency with which days of like or greater severity. occurred
during the same months or seasons of prior years.

In the instant case the only data in evidence from which the pat-
tern of reasonably expectable weather in the region involved may
be determined consists of reports for the official weather station at
the Lander Municipal Airport, some 50 to- 100miles distant from
the points, at which: the equipment moves were halted. An analysis
of this data for the years 1945 through 1954. indicates that as many
as two storms of sufficient severity to halt equipment moves could
reasonably be expected to occur during the 30-day period immediate-
ly following October 22. The Board finds that appellant has failed
to prove that. the commencement of the contract work was delayed
by "unusually severe- weather," and, hence, no extensions of time
can be allowed for the storms, that occurred during the equipment
moves.

The two remaining periods of alleged, bad weather are connected
with a winter suspension of work. Authority for such a suspension
appearedin article 8.5 of the standard specifications.5 The con-
templated suspension was ordered on December 7, and was confirmed
by Change Order No. 1, dated December 14. Thiscorder, by stating
that 46 days of the contract time had expired, indicated that De-
cember 8 was to be treated as the first day of the suspension period.
Appellant contends that the weather during all of the time from
November 21 on was too cold and wet for effective operations, and
that the resultant slow rate of progress on the work -prior to the
winter suspension should be compensated for by a 12-day extension
of time.

The Lander weather reports for 1955 indicate that the weather
was seasonal, or nearly so, through December 1. On December 2,
however, the weather really began to be wintry. 'There was a snow-
fall of 15.9 inches, starting early in the day. This was followed by
a sharp drop in temperature, which on December 5 took the mercury
down to a low of 21 degrees below zero. By the 7th the temperature
had returned to seasonal, but there were still 8 inches of snow on
the ground.,.'

5 In pertinent part, this article provided that the "engineer" was to have "the
authority to suspend the work wholly or in part by written order, for such period as
he may deem necessary due to unsuitable weather," or "to conditions considered unfavor-
able for the 'suitable prosecutin of the work." Under the' terms of Article 8.6 of the
standard specifications, as amended by the Special Provisions, a total suspenslon wasj t
have the effect of stopping the running of the contract performance time, even whiep
during it certain.-features of the work, either major or minor, were carried' out sporadically
as weather permitted. The Special Provisions defined "engineer. as meaning the. con-
tracting oficer.
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The evidence, in the Board's view, does not justify a finding that
the weather from November. 21 through December 1 was either
'unusiially severe" within the meaning of, Clause 5 or "nitsuitable'"
or "unfavorable" within the! meaning of article' 8.5. While below-
freezing temperatures. were r egularly encountered, the weight of
the: evidence is to lthe effect that ground scarification operations
were practicable with equipment of the type available, and on sev-
eral days the temperature seems to have gone high enough to admit
of watering operations. Moreover, as the work was just getting
under way, it is not- significant that full-scale production was not
attained during this period..

The Board considers, on the other hand, that the snow and ex-
treme cold which prevailed from December 2 through constituted
"unsuitable weather" within the meaning of article 8.5. The con-
tracting officer appears at the time to have had a like opinion. Ap-
pellant was told on December 5, the first regular working day: after
the storm of the 2d, that operations were to be uspended- until
spring. Thereafter appellant leveled off the gravel that had been
previously placed on the road, so that it would not interfere with
traffic during the winter. This relatively minor operation was the
only work performed from December 2 through 7.

:In view of the foregoing it must be concluded that an extension of
time in the amount of 6 days should now be allowed appellant. The
mere fact that the winter suspension was not actually ordered until
December 7 would not have the precluded, and does not now preclude,
the giving of retroactive effect to the suspension by establishing De-
cember 2 as its effective date.6 V

When in 1956 the suspension was terminated, the contracting offider
fixed April 12 as the date for resumption of work, but work was not
actually resumed until April 16. Appellant contends-that duringtle
interval it was impossible to work because of mud resulting'from the
spring thaw, and that, accordingly, a 4-day extension of time should
be allowed.

Prior to the termination of the winter suspension appellant, in a
letter to the Area Road Engineer dated April 4, stated that it intended
to resume work on April 10 unless prevented from doing so by the
muddy conditions left by the last storm and the unsettled weather,
and also stated that notification would be given by wire if the weather
interfered with resumption of operations on the 10th. Upon receipt
of this letter, Change Order No. 2 was issued by the contracting officer
under date of April 9. The order stated that appellant was "author-
ized to resume work," and that the remaining 104 days of the contract
time would run "'from the date this notice is acknowledged." It in-
cluded a request that appellant insert the date on which the order was

6 Urban Pumbing and Heating Co., 63 I. D. 381, 390-92 (1956) see De- Armas v.
United States, 108 Ct. Cl. 436, 469-70 (1947).
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'received" beneath the words "Receipt Acknowledged" at its foot,
and sign this endorsement. Appellant received the change order on
April 11, but held it until April 16, the day when work was actually
resumed. On that day appellant.-inserted.the date April 16 beneath
the words "Receipt Acknowledged," affixed its signature, and returned
the order to the contracting officer.

Because of this delay, Change Order No. 3 was issued under date
of May 11. In this order the contracting officer made the following
application of Change Order No. 2:

You acknowledged receipt of this change order on April 16, 1956 but postal
record card shows receipt on April 11, 1956. You will be allowed 104 calendar
days from April 12, 1956 to the close of the day July 24, 1956 to complete the
project under the terms of the contract.

'The rtcord, we' think fairly justifies a finding that the conditions
at the job site during the period from April 12 through 15 were "un-
favorable for the suitable prosecution of the work" within the mean-
ing of article 8.5. The Lander weather data reveals that there was a
12-inch snowfall on April 8, together with ligher falls on April .5 and
11, and that all of the snow so deposited had melted by April 13. Ap-
pellants -anaging partner testified that up through April 1 the
ground remained so muddy that,-had operations been attempted, the
gravel trucks would have gotten hopelessly mired and substantial
damage would have been caused to the road under improvement itself.

Nor can we find anything in the papers relating to the termination
of the winter suspension that would disentitle appellant to an exten-
sion for the period in question., The proposal in appellant's letter of
April 4 to resume work on April 10 was clearly, conditioned upon the
absence of unfavorable weather developments in the interim. The
factthat appellant never sent any telegram advising that work would
not be resauned on that day would not seem to be a sufficient reason for
denying relief, since the Area Road Engineer, who visited the locality
between April 10 and April 16, was in a position to have first-hand
knowledge of the condition of the site. Finally, appellant's endorse-
ment on Change Order No. 2 was a mere acknowledgment of the fact
of its receipt as distinguished -from an acceptance of its terms.

The' Board must conclude that April 16 should be accepted as the
proper date for the resumption of work after the winter suspension,
and that appellant is, therefore, entitled to an extension of time in the
amount of 4 days on this account.

In summary, Claim No. 4 is allowed to the extent of 10 days, and
is otherwise disallowed.

CLAIn No. 5: ROLLING Snnr-DowN

An extension of time in the amount of 6 days is claimed on the
ground that the Reservation Road Engineer shut down rolling opera-
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tions for that length of time. 'Virtually the last work to be done
under the contract was the rolling of' the road surfacing. Article
12243.2 of the standard specifications required that such work be done
with; rollers "of the self-powered tandem type weighing not less than
8 tons each.": Appellant had a peuniatic-ired roller which was
capable of meeting the 8-ton requirement, but which was not self-
powered. According to the testimony of appellant's managing part-
ner, the rolling operation was started on September 15 with this roller
but was immediately stopped by the Reservation Road Engineer. On
September 21 it was resumed with the same roller, seemingly by
instruction of the Reservation Road Engineer, and was completed
on the following day. Appellant contends that both the Reservation
Road Engineer and the Area Road Engineer had given permission
to use the pneumatic-tired roller in advance of its attempted use on
September 15;'

The evidence, however, is entirely too ncertain to support 'this
contention. The alleged permission was oral, so too was the alleged
direction to stop work and so too was the alleged instruction to re-
sume with the sanie roller. 'All the iformatioi we have concerning
the alleged permission conies from the memory of the 'managing
partner, and, in the key particular of exactly what the two engineers
said; his recollection was vague. Nothing in his account' of the dis-
cussions is inconsistent with'the possibility that the engineers merely
expressed'a tentative opinion favorable to the use of appellants 'roller
without 'making a definite commitment, or merely said that they
personally' were 'agreeable to the use-of the roller, but that the final
decision would have to be made by the contracting officer.

In the absence of satisfactory proof that permission to 'deviate from
the specification requirement concerning self-powered'rollers was first
given and then revoked, this claim must be denied. Clearly, appellant
cannot complain of a delay which' resulted from its failue to comply
with a requirement of' the specifications, and'which finally resulted
in an acconUmodation that served its own convenience.

CLAIM No. 6: Ovrxxu~s-

The first ]part of this claim involves a controversy over the measure-
ment of the quantities of pit-run gravel used in performing the road
rniprovement work. Appellant asserts that the quantities for which

it is entitled to be paid exceed by approximately 4,651 cubic yards the
quantities for which it has been paid.. At $0.34 per cubic yard, the
total amount claimed is $1,581.34.

A principal feature of the contract work was'the placing of a course
of pit-run gravel upon the road to be impoved.' Payment for the
excavation of the gravel was provided for- in item 26 (2) of -the bid
schedule,-denomninated "Unclassified Excavation for Borrow," which
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fixed the price at $0.34 per cubic yard, and estimated the quantity at

-52,000 cubic yards. The Government concedes that 59,126 cubic yards

-were actually excavated, and has paid appellant for this-quantity.

Appellant contends that the amount excavated and used on the road

-was at least 63,777 cubic yards.:

The gravel was taken from two pits designated on the contract

drawings. Pit No. 1 was the principal source, and is the only one

involved in the controversy over measurement. With respect to Pit

No. 2, the parties have stipulated that 3,200.cubic yards is the correct

quantity.

The gravel in Pit No. 1 was overlain by a layer of overburden

which from time to time as the exposed gravel became exhausted, was

stripped by appellant and- piled up alongside the pit. Pursuant to a

Tequest of the Reservation Road Engineer, appellant pushed most of

the overburden back into the pit once excavation for the course of

pit-run gravel had been completed.

Before any work under the contract was performed, a survey of the

site. of Pit No. 1, wasC made by Fred Ieene,..the Reservation Road

Engineer at that time. When the job was finished, a survey of the

pit in its then condition was made by Bryce E. Rumph, who served as

.Reservation Road Engineer during the spring and-summer of 1956.

Using the data so obtained, Rumph computed the volume of pit-run

gravel removed from Pit No. 1, detefrmiued by pit measurement pro-

cedur'es, as being 55,926 cubic yards. Adding to this figure the.3,200

pubic yards from Pit No. 2, the otal quantity for item 26 (2) would

be 59,126 cubic yards.
Within 'a few days. after his measurement of Pit No. 1, Rumph

submitted the, final monthly construction report for the job. This

report included a tabulation of the dollar. value of the work in place
'or each of the contract items, calculated on the basis of the Unit
prices set forth in the-bid schedule. The value of the work-in-place
figure for item 26 (2) was $21,446.86, which, at the unit price of $0.34
for that item, was equivalent to -63,079 cubic yards.' This quantity
appears to have been derived from the load count kept by appellant
'and in explanation of it Runnph appended to, his report the following
note:.

Volume of Pit Run, Item .#26 (2) measured by End, Area Method from Pit
#1 totaled 55,926 Cu. Yds. pilus 3,200 Cu. Yds. measured by Load Count from
Lower Pit.

This 55,926 Cu. Yds. is considerably under the Contractor's Load Count. This
could be due to the swelling of the overburden that was pushed back into the
Pit #1, This materialis extremelydry and powdery. i

Rumph's use' of 63,079 cubic yards as the basis for his dollar figure
'for item 26' (2) is entitled to weight, for he was the chief' on-site rep-
'resentative of the contractiig officer throughout the period while
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gravel operations were in progress, save for the few initial days of
work in 1955.

Upon receipt of the final monthly construction report, payment was
made to appellant on the basis of the dollar' values-ascribed-to the
various items in that report, except that the sum of $1,344.02 was de-
ducted from the dollar value of item 26 (2) on the ground that the
measurement provisions of the contract made it obligatory that pay-
ment be based on an actual pit measurement, and that 59,126 cubic
yards was, therefore, the correct figure. The sum deducted repre-
sented the difference between that figure and 63,079 cubic yards, at
$0.34 per cubic yard.

Following complaints by appellant that the deduction was unjusti-
fied, another survey of Pit No: 1 was made, this time by R. E. Howell,
who ha d siieeded Rumph 'as Reservation Road Engineer. Upon the
basis of the new survey, in conjunction with the original Keene sur-
vey, Howell computed that the quantity taken from Pit No. 1 was
61,017 cubic yards, or 5,091 cubic yards more than the quantity, com-
puted by Rumph for the same pit. While the cross-sections and com-
putation sheets indicate that the Howell measurement included only
Pit No. 14 the figure of. 61017 ubic'yards has been consistently as---
sued by 'both parties to be incbusive ofthe 3,200 cubic yards from
Pit No. 2. Thus, the Assistant Area Director, in a letter dated De-
cember 5, 1956, informed appellant that the difference between the
Rumph and Howell measurements was 1,891 cubic yards, that is, 3,200
cubic yards less than the actual difference of 5,091 cubic yards.

The evidence shows that in the Howell measurement no aowance
was made for certain quantities of gravel that appellant admittedly
excavated from Pit No. 1 for purposes outside the purview of any of
the pay provisions of the contract. Since appellant has the burden
of'piroofany doubt-as to-thoe size'of these quantities mustbe resolved
against it. The findings of the Board on this point are that 230 cubic
-yards were used in performing work for Harry J. Lindauer, that 727
cubic yards were used in performing work for St. Michael's Mission,
and that 300 cubic yards were used in improving the haul road leading
to Pit No. 1. These amounts aggregate 1,257 cubic yards. Deducting
the amounts of gravel used for non-pay purposes, the Howell measure-
ment of Pit No. 1 is reduced to 59,760 cubic yards. Adding to this
figure the 3,200 cubic yards from Pit No.2, the total quantity for item
26 (2), according to that measurement, becomes 62,960 cubic yards.

Throughout the measurement controversy, appellant has relied
heavily upon the load count records it kept of the gravel removed
from the two pits. These daily tallies add up to an aggregate of
63,041 cubic yards. As most of the gravel hauling was performed by
subcontractors, who were paid an agreed-upon price for each cubic
yard hauled, the load count records possess a certain in-built guarantee
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of integrity. The evidence indicates, moreover, that gravel for use in
performing work on private property or for other purposes not com-
pensable under item 26 (2) was not included in them.

The Government relies chiefly on the contention that the contract
provides for ascertaining the amount of gravel to be paid for through
pit measurement procedures and not through load counts; and that the
Rumph measurement of 59,126 cubic yards was made in accordance
withthe procedures prescribed by the contract and should, therefore,
be regarded as conclusive. This contention is based upon article
264.1 of the standard specifications, which reads as follows:

The yardage to be paid for shall be the number of cubic yards of material
(including the yardage of overburden stripped from pits) measured in original
position and computed by average end area method, excavated and acceptably
disposed of in embankment, backfill or as otherwise ordered, except that when
case 2 is called for in the bid schedule, the yardage of overburden stripped from
pits (unless used as borrow material) shall not be included in the yardage to be
paid for. The measurement shall not include the yardage of any excavation per-
formed prior to the taking of elevations and measurements of the undisturbed
ground.

In-the present case, as a "case 2" bid was involved, the yardage of
overburden was not to be included-inthe yardage to be measured for
payment. The excavated stratum of gravel below the stratum of over-
burden was to be paid for and, for this purpose, was to be "measured
in original position." This phraseology imports that what is to be
measured is the space occupied by the gravel before it w'as removed,
that is, the space between the underside of the overburden and the
bottom of thepit after excavation of the gravel. It seems rather
obvious that in order to make such a measurement it would be neces-
sary to determine the elevation of the underside of the overburden
in its original position, either by making borings prior to the stripping
of the overburden, or by making measurements of the depth of the
pit after the stripping but before removal of the underlying gravel,
or by some other means.

What was actually done in the present case appears, however, to
have been quite different. The elevation of the original ground sur-
face was determined, but there is no indication that the elevation of
the underside of the overburden was ever determined. The excavated
pit was twice surveyed, but only after it had been partially filled up
with overburden, and, consequently, the surveys revealed only what
was then left of the pit, rather than its condition when gravel excavl-
tion was completed. The net result is that both the Rumplmeasure-
ment and the Howell measurement:appear to include space that was
originally occupied by overburden and which should not have been
measured for payment, and to exclude space that was originally occu-
pied by gravel, but subsequently refilled with overburden, and :which
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should have been measured for payment. Thus, it cannot be said that
either measurement complied with the contract requirement that the
gravel be "measured in original position."

Close adherence to this reqinremnt was a matter of considerablei
practical importance. It is well known that when virgin earth is
excavated it swells and, uless compacted by artificial means, odcupies
more space than it did before its initial natural state of compaction
was disturbed bi 'excavatio1.i Both parties here consider that swell-
ing occurred, but differ as to its degree. Under the methods of
measurement that seem to have been actually followed, the. space
measured for payment wts decreased in the amount, be it large or-
small, by which the swelling increased the volume of the overburden,.
whereas, had there been strict adherence to the specifications, the:
swelling would have had no effect upon the quantities measured for
payment.

It is, of course, true that allowance for the swelling could have been
made when' the pay quantities were computed from'the pit measure--
ments. The evidence indicates rather plainly, however, that no such
allowance is reflected in the Rumph figure of 55,926 cubic yards for
Pit No. 1. The Government asserts that Howell did make such an
allowance, but the evidence on this point is inconclusive. In any
event an allowance for swelling of overburden, based as it necessarily
would have to be largely on the good judgment of the person making
the computation, would be a substitute for, and not a compliance
with, the requirement that the material to be paid for be "measured'
in original position."

The Board finds it necessary to conclude, therefore, that neither
the Rumph nor the Howell measurement conforms to article 26-4.1
of the standard specifications. The changes wrought in Pit No. 1,
moreover, would seemingly render it impossible for a proper measure-
ment to be now made.

The situation thus presented is similar to that which confronted
the Court of Claims in Tacoma Dredging Co. v. United States, 52
Ct. C1. 447 (1917). There the Government in administering a unit-
price dredging contract failed to comply with the measurement pro-
visions of the contract, whereupon the contractor sought payment for
certain material that had been aually' dredged, but that would not
have been included in the cubic yardage to be paid for if the measure-
ment provisions had been followed. The court held that, as the.
measurement provisions had not been observed,' it would have to ascer-
tain the number of units to' be paid for in a manner consistent with
the intention bf tie parties, and that since the "spirit of 'the contract
was that'payment should be' made for each unit of material removed,"'
compensation would be allowed for all the material actually dredged.

There are in the present case 'three figures that afiord'a basis on
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which the: n umaber, of units removed under item 26 (2) may be fairly
ascertained. The first is the figure of 63,079 cubic yards reflected
in the value of the work in place as reported by Engineer Rumph.
The second is,.the figure of 62,960 cubic yards derived from the pit
measurement made by Engineer Howell, as adjusted for gravel used
for non-pay purposes. The third is the figure of 63,041 cubic yards
obtained from appellant's load count records. The average of these
three figures is 63,027 cubic yards.

Each of these figures, while not beyond question in every particular,
appears to possess a substantial measure-of reliability. Furthermore,
by reason of their close correspondence in. amounts, each tends to
support the correctness of the others. In view of these facts, the
Board considers that the most accurate result will be obtained in the
present case if the average is accepted as the measure of the quantities
of gravel excavated and used for purposes compensable under item
26 (2), and, accordingly, finds that 63,027 cubic yards is the volume
of gravel for which appellant is entitled to be paid under that item.
*This is 3,901 cubic yards more than the 59,126 cubic yards' for which
appellant has been paid. At the contract price of $0.34 per cubic
yard, the additional compensation due appellant under item 26 (2)
on account of these 3,901 cubic yards of overrun is $1,326.34.

The second part of Claim No. 6 consists of a claim by appellant
that by reason of the various overruns in the contract quantities, it

' is entitled to a proportionate extension of time in the amount of 22
days under the formula set forth in article 8.6 of the standard specifi-
cations and quoted in the discussion of Claim No. 1.

The record indicates that the actual contract price, as computed by
the Government on the basis of the quantities of work performed
and the unit prices bid for the various items, was $79,776.87. This
figure reflects the combined effect of all overruns and underruns, ex-
cept that it does not include the $1,326.34 which the Board has deter-
mined to be due 'appellant under item 26 (2).' With the addition of
.this latter. sum, the- actual contract price becomes $81,103.21. This
figure exceeds' by $10,920.81 -the estimated price of $70,182.40 stated
in the bid schedule.: Percentagewise, the actual price exceeds the
estimated price by 15.56 percent. Applying this percentage to the
150 days of contract performance time, and rounding the; result to
the nearest integer, gives 23 days as the additional period allowable
under thetime frmula: of article 8.6. The 4 days granted-by Change
Order. No. 4 must,.however, be deducted from this period, since they
were, determined by applying the formula to overruins'that are in-
cluded' within the total excess of $10,920.81. Hence, 19 days is the
net amount of additional time now allowable under article 8.6.-

The' Government seems to contend that article 8.6 is not applicable
to the present casednview of article 4.3 of the standard specifications..
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Article 8.6 states that its time formula shall be applied only to in-
creases in quantities that are not covered by a supplemental agree-
ment executed pursuant to article 4.3. Article 4.3, as amended by
the special provisions, authorizes the execution of supplemental agree-
-ments only when alterations in the plans or specifications are made
pursuant to the "changes" or "changed conditions" clauses of the con-
tract, and then only when such alterations result in either a change
in quantities exceeding 25 percent for the contract as a whole, or a
change in quantities exceeding 25 percent for a major pay item, or
a substantial change in design or construction. In the present case
there is no indication that any of these conditions existed, or that
any supplemental agreement was executed, and, accordingly, no
ground for a holding that the time formula is inapplicable.

CO NCLUSION

Therefore, pursuant to the authority delegated to the Board of
Contract Appeals by the Secretary of the Interior (sec. 24, Order No.
2509, as amended; 19 F. Ri 9428), the contracting officer is instructed
to take appropriate action for the allowance of extensions of time
in the aggregate amount of 30 days and additional compensation in
the amount of $1,326.34, and to this extent only the decisions appealed
from are reversed. HERBERT J. SLAUGHTER, Member.
I concur:
THEODORE H. HAAs, Chairman.

Mr. SEAGLE, concurring:
I concur in the results which have been reached in this case, al-

though I do so with reluctance with respect to the extension of the
suspension-of-work period involved in Claim No. 4. This is not a
case in which the contracting officer unreasonably or arbitrarily re-
fused to enter any suspension order at all. Indeed, he suspended
the work for a period of over four months. While the Board has the
authority to extend the suspension period retroactively in a lproper
case, some latitude must be allowed to the contracting officer in deter-
mining when to begin and end the suspension period, and I doubt
that the Board should exercise its discretionary authority to extend
it by a few days at either end, particularly in the circumstances of
the present case. It appears that the appellant failed to ask for an
earlier suspension of work until long after the suspension order was
entered, and that it took advantage of the contracting officer in ma-
neuvering to get the suspension order terminated at a later date.
However, since these considerations involve questions of policy rather
than of law, I think that I should do no more than to express my
doubts. 0 f V f X WILLIAM SEAGLE, member.

U. S. GOVERNMENT PRINTING OFFICE: 1959



HINES GILBERT GOLD MINES CO. 4

HINES GILBERT GOLD MINES. COMPANY

A-27732 Decided November 13, 1958

Mining Claims: Surface Uses-Mining Claims: Special Acts
Verified statements required under the act of July 23, 1955, are properly re-

jected and the use of surface resources denied'to the mining claimants when
such statements are filed after termination of the period of 150 days pre-;
scribed by the statute for filing such statements.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

The Hines Gilbert Gold, Mines' Company has appealed to; the Sec-
retary of the Interior from a decision of the Acting Director of the
Bureau. of Land Management dated May. 14 1958, which affirmed a
decision of the acting manager of the land office at Sacramento, Cali-
fornia, dated September 12, 1957, rejecting the verified statement filed
by the company ffor the purpose of protecting its rights to the sur-
face resources of certain unpatented mining claims under section .5-
of the act of July 23, 1955 (30 U.S.C., 1952 ed., Supp. V, sec. 613),
on the ground that the filing was late.

The act of July 23, 1955, limits the uses which holders of mining
claims located after that date may make of the surface resources on
the claims and requires holders of claims previously located to re-
spond to a published notice requiring such action by filing a verified
statement setting forth .the pertinent information which indicates that
there is an asserted claim in existence "within one hundred and fifty.
days from the date of the first publication of such notice (which date
shall be specified in such notice) * * *." The pertinent notice was
published for the first time on March 21, 1957. The appellant's
verified statement was, filed on August 20, 1957, 152 days later. In
his decision of September 12, 1957, the acting manager rejected the:
statement because of the late filing and pointed out that the statutory
consequences were the subjection of the mining claims to the restric-
tions on use of surface resources specified for claims located after the
enactment of the act of July 23, 1955.

In its appeals to the Director and the Secretary, the appellant has
contended that the rejection of its statement enlarges the intent of
the Congress to require action against only those mining claimants
whose locations are in flagrant violation of the mining laws and that
it penalizes the appellant because of unnecessary delays in the process-
ing of applications for patent on mining claims by the Bureau of
Land Management. The appellant had apparently filed on May 29,
1957, an application for patent covering;5'of the 10 claims listed in
its verified statement.

493472-59--- 65 . D., No. 12

: . 4-814811 
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There is no merit in these contentions. The statute is clear in its
requirement that if the agency responsible for administering the sur-
face resources publishes a notice calling for the filing of verified
statements as to any particular land, the obligation to file the state-
ments is imposed upon all holders of mining claims on that land, the
legitimate holders. as well as the illegitimate. Furthermore, the stat-
ute is precise in its delineation of the period during which the state-
ments must be filed. The Secretary of the Interior is given no
discretion as to the time when the privilege of filing such statements
terminates; the statute states explicitly that the period is 150 days
and itemizes with particularity the consequences of failure-to file
within the 150 days.

In Seymour Gray et a. v. Milner Corporation, 64 I.D. 337 (1957),
the Department pointed out that under section 2325 of the Revised;
Statutes (30 U.S.C ., 1952 ed., sec. 29) this Department is required
to assume that if no adverse claim is filed against an application for
patent on a mining claimn within the period of 60 days following the
commencement of publication of a notice that application for patent
has been made, no such claim exists, and it is precluded from consid-
eration of any claim filed after the end of the 60-day period without
regard to the merit of such claim. Likewise, the Department held
in United States v. R. B. Borders et al., A-27493 (May 16, 1958), and
the cases cited therein, that mining claimants who wish to obtain the.
benefits of the act of August 12, 1953 (30 U.S.C., 1952 ed., Supp. V,
sees. 501-505), must post and file amended notices of location not later
than 120 days after August 12, 1953, in conformity with the language
of the statute..

The position of the Department in the cases cited, as in the instant
case, reflects the principle that ours is a government of law which
applies to those who administer a particular law as well as those
whose interests it serves. If this Department should assume that it
may enlarge or restrict the periods which the Congress has prescribed
for the performance of certain acts in accordance with its own con-
cepts of convenience and equity, the result would be chaos. So long
as the Department is bound to observe the law as it is written, those
whose interests are affected by it may rely upon the law to afford the
necessary protection of their rights and govern their conduct accord-
ingly. The appellant has failed to meet the requirements of the law;
the Secretary is without authority to save it from the consequences of
its failure.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17
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F.R. 6794), the decision of the Acting Director of the Bureau of
Land Management is affirmed.

EDMUND T. Flrrz,
Deputy Solicitor.

REQUEST FOR INTERPRETIVE OPINION ON THE SEPARABILITY
OF TRIBAL ORGANIZATIONS ORGANIZED UNDER SECTIONS 16
AND 17 OF THE INDIAN REORGANIZATION ACT

Indian Reorganization Act.
Section' 16 was enacted to. Facilitate and to stabilize tribal political organizaZ

tions. Section 17 was enacted ito permit a tribe so organized to charter a
business corporation to facilitate its business activities. They are separate
legal entities, having different powers, privileges and responsibilities.

Indian Tribes: Generally
A Tribe organized under section 1 of the Indian Reorganization Act is a

political body and is a separate entity from a corporation chartered under
section 17 of the Indian Reorganization Act, having different powers,
privileges and responsibilities.

X-36515 NovEmBER 20, 1958.

To the( C~OMMIssIoNER OF INDIAN AFFAIRS. 

You desire an opinion whether an Indian tribe organized pursuant
to section 16 of the Indian Reorganization Act of June 18, 1934 (48.
Stat. 984; 25 U.S.C. sec. 476), is the same legal entity as a corpora-
tion chartered on behalf of the newly organized tribe pursuant to sec-
tion 17 of that act (25 U.S.C. sec. 477). You refer specifically to
Solicitor's Opinion M-36119' of February 14, 1952, which distin-'
guishes the two tribal organizations with respect to the making of
certain contracts.

The Solicitor's opinion, to which you refer, clarifies and emphasizes
the distinction between the powers of the constitutional tribal organi-
zation and those of the tribal corporation. A contract for the con--
veyance of land by the political body was considered therein as subject
to the provisions of section 2103 of the Revised Statutes (25 U.S.C.
sec. 81). The opinion also stated that Congress has, bsection 17,
empowered the Secretary to charter corporations having "far-reach-'
ing powers with respect to the conduct of business activities," includ-
ing the making of contracts subject only to the limitations imposed by
such section and by its charter. That opinion concluded that the pur-
pose of section 17 was to authorize the Secretary, in his discretion,
to grant/any or all powers incidental to the conduct of business which
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a corporation can legally exercise, except the power to sell or mort-
gage reservation lands, or to lease them for a period in excess of
10 years.

A study of the legislative background of the Indian Reorganization
Act makes clear the distinction between the organization of an Indian
municipal government under section 16 of the Indian Reorganiza-
tion Act and that of. a'busihess corporation under section 17 of the.
act.: The original bills (S.'2755 and H.R. 902, 3d Cong.) intro-
duced in 1934 to terminate the allotment system and to reestablish
tribal autonomy provided for the issuance of a single charter by the
Secretary of the Interior to defined communities of Indians. Such
a charter would grant powers of government and such privileges of
corporate organization and economic activity as seemed necessary
to enable the proposed organization to act as a federal governmental
agency and also to exercise the privileges of business corporations.
The committee objected to the proposed legislation, suggesting that
no one would give credit to such an organization because of its im-
munities, and that the United States might be liable for tribal actions
(H.R. 902, Hearings, pp. 98-100). The bill was redrafted as
Senate 3645. Senate 3645, reported by Senator Wheeler's Committee
(Report No. 1080, May 10, 1934), permits the organization by the
tribe of a separate business corporation in which any! part, or all, of
the tribe's property and business- interests may be vested. Comment-
ing on the redrafted measure, the committee report carefully distin-
guishes the political organization from such a business corporation.

The purpose of Congress in enacting section 16 of the Indian Re-
organization Act was to facilitate and to stabilize the tribal organiza-
tion of Indians residing on the same reservation, for their common
welfare. It provided their political organization. The purpose of
Congress in enacting section 17 of the Indian Reorganization Act was
to empower the Secretary to issue a charter of business incorporation
to such tribes to enable them to conduct business through this modern
device, which charter cannot be revoked or surrendered except by act
of Congress. This corporation, although composed of the same
members as the political body, is to be a separate entity, and thus
more capable of obtaining credit and otherwise expediting the business
of the tribe, while removing the possibility of federal liability for
activities of that nature. As a result, the powers, privileges and
responsibilities of these tribal organizations materially diler.

It is not to be assumed, however, that where tribal property held,
in a trust or restricted status comes into the ownership or control of
a tribal business corporation, a change'in the trust or restricted status
is by that fact alone effected. Although such property when turned
over to the business corporation by contract or conveyance, can be
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managed or disposed of by corporate officers as provided in the cor-
porate charter, it is still subject to the laws of the United States and
regulations of the Department of the Interior governing such prop-
erty. As an illustration of Congressional intention, although tribal
business corporations organized under section 17, supra, are given
"specific.potwer to purchase restricted Indian lands and to issue in
exchange therefor interests in corporate property," Congress has
further provided in this section that "no authority shall be granted
to sell, mortgage or lease for a period exceeding ten years any of the
land included in the reservation."

/ EDmiwND T. FRITZ,
Deputy Solicitor.

MARION Q. KAISER
CHARLES C. KAISER

A-27691 Decided November 25, 1958

Mining Claims: Lands Subject to-Withdrawals and Reservations: Power
Sites

Lands in power site withdrawals were not open to location of mining claims
until the adoption of the Mining Claims Rights Restoration Act of 1955
on August 11, 1955, and any, attempted location before that time subsequent
to the withdrawal of the land for power site purposes is null and void.

Mining Claims: Lands Subject to-Withdrawals and Reservations:
Generally

An attempt to locate a mining claim made while the land is included in an
application to withdraw the land from location or entry under the general
mining laws for the use of a Federal agency is invalid since the notation
of the filing of the application on the land office records segregates the
land from lands available for disposal under-the public land laws to the
extent that the proposed withdrawal would.

Withdrawals and Reservations: Generally
The regulation of the Department providing that the notation of the filing

of an application for withdrawal shall segregate the land from disposal
under the public land laws to the extent that the proposed withdrawal
would, is a reasonable regulation which is essential to effectuate
withdrawals.

APPEAL ROM THE BUREAU OF LAND MANAGEMENT

Marion Q. and Charles C. Kaiser have appealed to the Secretary
of the Interior from a decision of the Director of the Bureau of
Land Management dated March 11, 1958, which affirmed a decision
of the manager of the land oce at. Portland, Oregon, dated March
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30, 1956, declaring the Old Timer placer mining claim in the S1/2 of
lot 1, sec. 25, T.34 S., R. 8 W., W.M. Oregon, null and void.

On February 20, 1956, the appellants filed with the Portland land
office a document entitled "Amended Notice of Location (or Relo-
cation)" in which they stated that on January 20, 1956, they had
amended, located, and relocated the Old Timer Placer Claim, which,
they said, was the same placer described in a notice of location filed
in the Mining Records of Josephine County, Oregon, on July 25, 1932.

The records of the land office show that the land embraced by the
mining claim was included in Power Site Reserve No. 143 Oregon
No. 8 on May 8, 1926, under section 24 of the Federal Power Act
(16 U.S.C., 1952 ed., sec. 818). On August 1, 1955, the Department
of Agriculture filed an application, Oregon 04645, pursuant to 43
CPR 295.9 for the withdrawal of approximately 8,000 acres of land
in the Siskiyou National Forest, including the placer claim, from
location or entry under the general mining laws, subject to valid
existing rights, for use as a public recreational area. The informa-
tion relating to the withdrawal was noted on the land office records
no later than August 5, 1955. Notice of the proposed withdrawal was
published in'the Federal Rlgister on March 14, 1956 (21 F.R. 1606),
and the land was withdrawn by Public Land Order No. 1726 pub-
lished in the Federal Register on September 10, 1958 (23 F.R. 7002). 1

Until the passage of the act of August'11, 1955 (30 U.S.C., 1952 ed.,
Supp. V, secs. 621-625), the fact that the la nd in question was
reserved as a power site prevented the location of a valid mining
claim on it, if the land embraced in the claim had not been restored
to entry under section 24 of the Federal Power Act (upra). Htarry
A. Schultz et al., 61 I.D. 259 (1953); Day Miiies, Inc., 65 I.D.' 145
(1958). Since the lands In question had not been restored to entry,
the original location of the mining claim in 1932 was invalid. Id.

The act of August 11, 1955 (pra), known as the Mining Claims
Rights Restoration Act, opened lands withdrawn or reserved as power
sites to mineral entry under the mining laws subject to certain condi-
tions. One of these conditions is that the locator file a notice of his
location in the land office of the land district in which the claim is
located. 30 U.S.C., 1952 ed., Supp. V, sec. 623. Presumably it was
in an attempt to comply with this provision that the appellants filed
their notice of February 20, 1956. Upon the filing of a location notice
by the locator of a placer claim the act provides for certain steps to be

The land in question was not withdrawn under the jurisdiction of the Secretary of
Agriculture but under the jurisdiction of the Secretary of the Interior presumably for the
reason that the land, along with other land, was transferred effective June 22, 1956 (21
P.R. 4525), to the administrative jurisdiction of the Departmient of the Interior for ad-
ministration with the Oregon and California revested lands pursuant to the act of June
24, 1954 (43 U.S.C., 1952 ed., Supp. V, sec. 118lh).
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taken for the purpose of determining whether and under what condi-
tions the locator may engage in placer mining. 30 U.S.CC, 1952 ed.,
Supp. V, sec. 621(b)'; 43 CFR 185.176, as added, 23 .. 5430 (Cir-
cular 2007.).

However, in this case it was not necessary for the manager to pro-
ceed further under the act of August 11, 1955, because for another
reason the land was not open to mineral location.

The application for withdrawal filed by the Department of Agri-
culture was made pursuant to a regulation which at the time it was
filed read:

Segregative effect of application by Federal or State agency. (a) The re-
cording in the serial register and the noting on the official plats and in-the
tract books maintained by the land office for the area, or by the Washington
office of the Bureau of Land Management if there is no land office for the area,
of information indicating that an application for: the withdrawal or reservation
of lands has been received from a Federal or State agency shaul temporarily
segregate such lands from settlement, location, sale, selection, ehtry,' lease, and
other forms of disposal under the public land laws, including .the mining and
the mineral: leasing laws, to the extent, that the withdrawal or reservation ap-
plied for, if effected, would' prevent such forms of' disposal. To that extent,
action' on all' prior applications the allowance 'of which is discretionary, and

. on all subsequent applications3 respecting such lands will be' suspeded until
final action on the application for. withdrawal or eservation has been taken.
Such temporary. segregation shall not affect the administrative jurisdiction over
the segregated lands. (43 CPR 295.10(a) 2

The effect of this regulation wasto segregate the land from mineral
location when the conditions stated in the regulation had been com-
plied with. As the Director pointed out, these steps were taken no
later than August 5- 195, well before the attempted relocation of the

- placer claimn. Thus, the mining location having been made at a
time when the land was temporarily.reserved from location under the

general mining laws was invalid.3 Mrs. Ethel:H. Myers, 65 I.D. 207

i(1958). . ff . . - f : : 4 A : ; -p 
.The appellants contend that the proposed withdrawal has not been

-consummated and that it is therefore ineffective to remove mineral

ground from location under the mining' laws;: that .thet regulation

prohibiting mineral locations on the basis of-proposed withdrawals is

contrary to the statute and Executive order (E.O. 10355, May.26,

1952,17 F.R. 4831) authorizing withdrawals only by the President,

the Secretary of the Interior, theUnder Secretary of the Interior, and

the Assistant Secretaries of the Interior; and that the regulation giv-

2
The pertinent provision is now found in 43 CFIR, 1957 Supp., 295.11(a), as revised on

August 12, 1957.
I The act of August 11, 19556 does not validate mining claims located prior to the date

of the act on lands, which at the time of the location, were withdrawn for power site
purposes. Day Mines, Inc., sura.
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ing the same effect to a mere application for a withdrawal as to an
actual withdrawal is without legal authority.

As indicated earlier, the proposed withdrawal has, since the appel-
-lants filed their appeal, been approved by the Assistant Secretary of
the Interior and a public land order published which permanently
withdraws the land, among others, from all forms of appropriation
under the mining laws (P.L.O. 1726, supra).

As to the appellants' contention that the regulation authorizes
withdrawals by persons to whom such authority has not been dele-
gated, I would like to point out that the temporary segregative effect
given to the filing of an application for withdrawal results from a
regulation issued by the Secretary of the Interior. ' The filing of the;
application alone would not have such effect. It is the regulation
issued by the Secretary which operates to segregate the land, although
it is the filing of the application that triggers the operation of the
regulation. Consequently it is improper to say that the segregation
of the land is the act of someone who is not authorized to make with-
drawals under Executive Order 10355.

The Secretary issued the regulation under the authority granted
him,.by Congress to devise regulations necessary to. carry out the
public land laws and the work of his department. ]iRev. Stats. secs.
161, 2478; 5 U.S.C., 1952 ed., sec. 22; 43 U.S.C.,, 1952 ed., sec. 1201.
Executive Order .10355 (suspra), section 1 of which delegated to the
Secretary the President's statutory and other authority to withdraw
and reserve public lands, authorizes the Secretary in section 2 to make
such rules and regulations as he deems necessary for the exercise of
the authority delegated to him. The Secretary's authority to make
reasonable rules and regulations relating to the disposition of the
public lands has often been upheld. Cosmos Ewfloration Company
v. Gray Eagle Oil Co., 190 U.S. 301 (1903)', and cases cited in note 2
to 43 U.S.C.A., sec. 1201.

There is nothing unusual in providing that an application will,
until it is disposed of, segregate the land applied for from other
types of applications or entry. For example, until recently an appli-
cation to lease public land under the Mineral Leasing Act segregated
the land applied for from mineral location4 Filtrol Company v. B-it-
tan & Echart, 51 tID. 649, 653 (1926).- Similarly until the repeal
of the Timber and Stone Act (43 U.S.C., 1952 ed., secs. 311-313) by
the act of August 1, 1955 (69 Stat. 434) , an application to purchase
land under that law barred any other person from filing on that land

'The act of August 13, 1954 (30 U.S.C., 1952 ed., Supp. V, sec. 521 et seq.), now permits
mineral locations on lands covered by an application or offer for a permit or lease.
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until the application had been disposed of adverse to the applicant.
43 CFR 285.21.5/

In general, the purpose behind the segregative effect given these
and other applications is simply to protect the applicant, who must
wait upon action by the Department, from the assertion by others of
rights to the lands while the applicant is prevented from taking any
steps to protect the lands he seeks. Otherwise it would be difficult
to devote large blocks of public lands to a specific use free from in-
tervening claims of others to the tracts within the larger area whose
existence could complicate or confuse the purpose for which the lands
are sought. In the instant case, a withdrawal of approximately 8,000
acres was requested for devoting the land to public recreational use.
If befbre the withdrawal could be effectuated by issuance of a
public land order mining claims could be located on the land, the
purpose of the withdrawal could be completely or largely vitiated by
the-location of mining claims on the land., Thus, even though it were
ultimately determined, as it was in this case, that the land should be
withdrawn for recreational purposes, the withdrawal could be
eectively nullified by the intervening location of mining 'claims.
the purpose of the regulation in issue is to preserve the status of
the land pending final action on the withdrawal and it is a necessary
incident to the making of withdrawals.: The regulation is a reason-
ablie method of achieving this desirable purpose.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17
F.R. 6794), the decision of the Director of the Bureau of Land Mail-
agement is affirmed.

EDMUND T. FRITZ,
Deputy Solicitor.

APPEAL OF GLENN DUSKY

IBCA-130 Decided December 11, 1958

Contracts: Specifications-Contracts: Interpretation-Contracts: Payments
linder specifications which provided that the contractor furnish and install

in a compacted state gravel bedding for a concrete lining in an irrigation
lateral and that the gravel bedding so installed should be measured for
payment in the most practicable manner, either to the outlines of the areas.
covered with gravel bedding and to an average thickness, or in approved
vehicles at the point of delivery, the contracting officer had a choice be-

5 See also 43 n.sC., 1952 ed, sec. 300 (reservation of lands containing water holes and
lands for stock driveways) and the pertinent regulation 43 CFR 295.7(a), (), and (c)
43 CFR 105.2 (segregative effect of application for reinstatement of canceled entry).
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tween these two alternative methods of measuring the gravel bedding for
payment. Whichever method' was chosen, however,. payment would have
to be made for the gravel in a compacted state, and, if payment were based
on loose truek measurements of the gravel, a compaction factor would
have to be applied to the gravel so measured. It: is apparent that if
either method of measuring the gravel for payment presupposed its meas-
urement in a compacted state, the other method must also presuppose this;
since both methods, to be equitable. must produce -equivalent results. The
fact-that bidders were unable to determine the factor of compaction. in ad-
vance, since the source of the gravel was subject to. the approval of the
contracting officer, proves no more than that the contractinvolved elements
of uncertainty or risk for the contractor. Differences of nomenclature to
be found in various items of the schedule-and specifications with respect
to, payment 'do not demonstrate an ambiguity in the -provisions for pay-
ment. of the gravel bedding, since the language was not exactly parallel-
and the provisions for the performance of the various items differed sub-
stantially. The fact that Government inspectors kept a truck count tally
of the gravel bedding is not a practical construction requiring payment
for the gravel by loose truck measurement, since they reported generally
all operations under the contract; the information was useful for other
purposes, such as the. making of progress payments; and the contracting.
officer was not bound to determine how the gravel, should be paid for until
after it had been placed. The contracting officer did not abuse his dis-
cretion in paying for the gravel bedding. on the basis of cross sections,.

' taken prior to the placing thereof, since the record'shows that the practice
of using- cross sections in measuring earthwork for payment is common,
and the contractor has failed to bear the burden of proving that there were
circumstances that made the use of the cross sections unfair.

BOARD OF CONTRACT APPEALS

Glenn Dusky, an individual, of Moses Lake, Washington, has ap-
pealed from the findings of fact and decision of the contracting officer
dated July 10, 1957, denying the appellant's claim for additional com-
pensationiin the amount of $4,606 under Contract No. 14-06-116-5751
with the Bureau of Reclamation, hereinafter referred to as the
Bureau.

The contract, which was dated December 4, 1956, was on U.S.
Standard Form No. 23 (Revised March 1953), and incorporated the
General Provisions of U.S. Standard Form 23A (March 1953) for
construction contracts.

The contract provided for the installation of blended earth lining
and concrete lining in the EL29 Lateral in Block 421 of the Columbia
Basin Project, Washington, which is situated about 4 to 5 miles
southeast of Moses Lake in Grant County, Washington. The
blended earth lining, with a 6-inch gravel cover, was to be installed
between Station 208 + 77.20 and Station 220 + 00 and between Stations
245+17.75 and Station 269+ 63.25. The concrete lining was to be in-
stalled with gravel bedding between Stations 220+40 and Station
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234+ 85; which is a distance of somewhat over a quarter of a mile.
The length of the entire work area was approximately three-quarters
of a mile. The estimated contract price for all the units of work or
material under the contract was $59,000.

In the schedule there were listed 12- items, which included "Exca-
vation from borrow" (Item 3), "Gravel Bedding for concrete lining"
(Item 6),. and "Compacted earth lining" (Item 7). Only Item 6,
of which the estimated quantity was 1600 cubic yards, is directly in-
vo]ved in the present appeal, the question being whether the appellant
was paid on a proper basis for the gravel bedding installed in the
lateral as a subgrade for the concrete lining.

Notice to- proceed with the work was acknowledged by the appellant
December 6, 1956. As under paragraph 16(a) of the specifications
the work was to be completed within 100 calendar days of this date,
the completion date was March 21, 1957. The work was accepted
as completed on April 6,. 1957.. However, no question of liquidated
damages is involved in the present appeal.

A peculiarity of the present case is that, although the contract was
awarded to the appellant, it was performed in its entirety by a joint
venture formed for this purpose by Glenn Dusky and the L. D. Shilling
Company, who subdivided the work between them. Glenn Dusky
performed the required excavation but the placing of the gravel
bedding and concrete lining was done by the L. D. Shilling Company.

A hearing for the purpose of taking testimony was held before the
undersigned at Washington, D.C., on July 26 and 27,1958. The only
witness who appeared to testify on behalf of the appellant at the
hearing wasLloyd D. Shilling, the head of the company bearing his
name. Although Glenn Dusky did not appear at 'the hearing in
person, counsel for the appellant presented at the hearing two affi-
davits executed by him, one of which constituted an authorization to
L. D. Shilling to represent him at the hearing of the appeal, and the
other of which was evidentiary.

The requirements for furnishing and placing the gravel bedding
for the concrete lining were indicated in paragraphs 36 and of the
specifications, and in the drawings. The gravel bedding was to be
placed to a minimum thickness of 3 inches on the sides and bottom
of the lateral as a base for the concrete lining, and if there were any
eroded areas in the foundation "beyond the prescribed lines of the
underside of the gravel bedding," these could be required to be filled.
The material for the gravel bedding was to consist of "pit-run sand
and gravel reasonably well gTaded and from which all stones having
a maximum dimension of more than and '½ inches have been re-
moved," and the gravel was to be secured "from borrow pits or sources
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approved by the contracting officer." The lateral section on which
the concrete lining was to be placed was to be filled completely to
the lines of the underside of the lining with the graded gravel material,
and it was to be thoroughly compacted in accordance with a pre-
scribed method.

The specifications contained two provisions that are relevant to the
measurement of and payment for the furnishing and placing of the
gravel bedding. Paragraph 4 of the General Conditions of the speci-
fications headed "Quantities and unit prices" included the provision:

Payment at the prices agreed upon will be in full for the completed work
and will cover materials, supplies, labor,. tools, machinery, and all: other ex-
penditures incident to satisfactory compliance with the contract, unless other-
wise specifically provided [Italics supplied].

And, paragraph 36 (d) provided:

Measurement, for payment, for gravel bedding will be made in the most prac-
ticable manner as determined by the contracting officer; to the outlines of the
areas covered with gravel bedding and to anaverage thickness, or in approved
vehicles at the point of delivery. Payment for gravel bedding for concrete lining
will be made at the unit price per cubic yard bid therefor in the schedule,: which
unit price shallf include the cost of furnishing, hauling, placing, moistening, com-
pacting, and all other costs for completing the work required by this paragraph
[Italics supplied].

The reach of the lateral that was to be concrete-lined under the
Dusky contract had also been constructed by the L. D. Shilling Com-
pany, and had first been placed in service in 1953. As originally con-
structed, however, the lateral was not lined, and because of the porous
nature of the soil considerable seepage had been experienced.. This,
indeed, was the primary reason for lining the lateral with compacted
earth and concrete under the Dusky contract.

The water was let out of the lateral on October 19, 1956, and because
of the nature of the soil drained rapidly. The work under the Dusky
contract commenced on or about December 10, 1956. On December,
20 and 21, 1956, while the section of the lateral in which compacted
earth lining was to be installed was still being excavated, a Government
survey party took cross sections of the area to be filled with gravel
bedding. The cross sections were taken on an average of 40-foot
centers, and in all there were 331 measurements, the spacing ranging
from a minimum of 5 feet to a maximum of 61/2 feet. The hauling
of gravel commenced on January 9, 1957, after a source for the gravel
had been approved by the contracting officer.' The hauling of gravel

'The Government had contemplated that the gravel would be taken from the Pot Holes
Reservoir, where one of its own pits was located, but the appellant requested permission
to take the gravel from a pit owned by the State Highway Department, apparently be-
cause it was less distant from the site of the work. This gravel, which consisted of waste
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was continued until January 14,1957. All other operations had been
shut down two days previously because of the onset of winter weather.
'Before 'the shut-down approximately 1,800 cubic yards of gravel
had been hauled to the site of the work, duniped in the bottom of the
canal and leveled out with a bulldozer. The hauling and placing of
gravel was resumed on March'11 and continued until March 28.

In putting down the gravel bedding, however, the operator of
Shilling's motor grader kept calling for the 'delivery of far more
'gravel than was actually needed, and a good part of the gravel de-
'livered had to be wasted alongside ;'the banks of the canal. If it be
assumed that every load of agrvel hauled to the siteo f the work com-
pletely filled the beds of' the trucks, 3,658.1 cubic yards of' gravel
was the amount hauled, and of' this amount 1,040.3 cubic yards wag
wasted. As the gravel wasted was subjected to compaction by travel
of' the' equipment, the amount of the' waste in terms. of loose truck
measure had to'be'c6mputed, and this was done' by agreement between
'Governiment personnel and the appellant by applying a 20 percent
compadion factor to the asto piles.

While the work was in 'progress, there was no mutual understanding
between 'the contracting officer or any of hi's representatives 'and the
appellant with respect to the basis of measuring the gravel bedding-for
payment. When the appellant 'first started hauling gravel in Janu-
ary,'Glenn -Dusky asked Wesley A. Brandon, the Bureau's' chief in-
spector on the job, to give him, from the cross section book, a list of
the neat line volumes for each station reach of the lateral because the
upstream end of the lateral was narrower than the downstream end,
and he was having difficulty in determining where most of the gravel
would be needed. Brandon complied with Dusky's request but he
did not tell him what the basis for payment would be. On the con-
trary, when Dusky did raise this question at about this time, Bran-
don plainly told him that, since the specifications left it to the con-
tracting officer to choose between two alternate methods of payment,
he could not make such a decision, and suggested that he contact
his superior, Wayne Johnson, who was Assistant Field Engineer.
Brandon also reported his conversation to Johnson but Dusky took no
further' action in the matter.2 During the progress of the work,

screenings from the manufacture of crushed stone in connection with the highway con-
struction, was more finely graded than the gravel from the Government pit would have
been. Instead of being graded down from 2 inches, It was graded down from /s of an
inch.' As it was otherwise suitable, however, its use was, approved by the contracting
officer.

T
2
The appellant's contentions based on the testimony of Shilling-and affidavits made by

Dusky and Allen J. Sharp, Shilling's superintendent, that the Bureau originally intended to
pay for the gravel on a truck count basis is clearly against the weight of. the evidence and
must be rejected. Shilling seems to have been repeating mere hearsay, or his own mis-
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Brandon did keep a tally of the number of truck loads of gravel
being delivered by the appellant's hauling subcontractor-Markham
by name-but the inspector simply accepted the figures given him by
the latter as to the number of loads of gravel delivered to the job,
the previous day, and the. trucks delivering the gravel, which were
three in number-one having a capacity of 9.77 cubic yards, and the-
other two of 6.02 cubic yards-were not even measured by Brandon
until on or about March 11, 1957. The question of the basis of pay-
.ment for the gravel bedding wasnot brought up by Shilling until the
Tclose of the month of March. when the Bureau made a progress pay-
nent estimate that reflected a lesser quantity than he had been

anticipating. Shilling then disussed the questioi"*ith:Ro6Cs. Love-
lace, the Constin Engineer of the Othello Construction Division
of the Columbia Basin Project. As a result, L6vel6e_ arranged .a
meeting at Warden on April 11 to. which he invited Dusky, and the
latter came alone to the, meeting, which was attended also by Wayne
Johnson and Brandon. Lovelace explained that payment would be
made on the basis of the cross sections which had been taken, ad,
while Dusky appears to have grumbled about his high costs, he did
not make any explicit objection to the proposed method of payment.
On the contrary, when Lovelace informed Dusky that, although the
amount shown by the cross sections would be the basis of payment, an
additional allowance in the amount of 10 percent would be made for
the subsidence in the bottom and side slopes of the lateral due to travel
of the equipment over them, Dusky agreed to. this 10 percent sub-
sidence allowance. Nevertheless, under date of May 6, 1957, Dusky

-wrote a letter to the Bureau, protesting-payment oin the basis of cross
section quantities, plus the 10 percent subsidence allowance, which he
erroneously referred to in the letter as a "compaction factor."

In his findings of fact, the contracting officer determined that the
appellant was entitled to: payment for the gravel bedding in the
amount of 1,978 cubic yards. This was made up of the actual quantity
shown by the cross sections, which was 1797.9 cubic yards, plus the 10
percent allowance for subsidence in the amount of 179.8 cubic yards,
the total being carried to the nearest integer. It is the position of the
appellant, however, that it should have been paid on the basis of loose

taken understandings. As for the afflants, they were not, of course, subjected to cross
examination, and their assertions that there was an "understanding" with-reference to the
basis of payment for the gravel, cannot be accepted in view of Brandon's testimony at the
-hearing. Moreover, Sharp who refers to "nspectors" (in the plural) with whom the
understanding is supposed to have been-reached, does not even identify them. In any
event, even if one of the inspectors, whether Brandon or anyone else, had entered into
any such understanding, he would have lacked authority to do so, and no commitment
would have resulted.

His agreement to the subsidence allowance is only another indication that there was
:no prior understanding with referenceA to the basis of payment for the gravel.
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truck measurement, for hauling and placing 2,638 cubic yards of
gravel, which represents the amount of gravel hauled to the job, less

. the amount estimated to have been wasted. The difference between the
figure of 2,638 cubicyards and the 1,978 cubic yards for which payment

. was actually made is 658 cubic yards. At the unit price of $7.00 per
cubic yard, it accounts for the additional compensation jclaimed in the
amounti '$4,606.

The appellant concedes, as is indeed obvious, tharagraph 30(d)
of the Special Conditions of the specifications gavq the contracting
officer a choice between two alternative metho.dsof Sesprring the
gravel bedding for payment. But, apparently it, regards the first
methodbased on the cross sections, as impractical, andhence concludes
that payment must be made according. to the second method by loose
truck count without applying a compaction factor to the gravel.4 This
position is hardly tenable.

It is true that it is not explicitly stated in paragraph 36(d) that the
* application of a compaction factor will be involved in both methods,
and that what is stated in the second sentence of this paragraph is
what payment will include rather than how the gravel shall be meas-
ured for payment. But, both this provision, as well as the provision
of Paragraph 4 of the General Conditions, make it clear that the com-
pleted work was to include the placing of compacted gravel bedding,
and hence that the Bureau was not engaged merely in buying so many
truck loads of loose gravel. As both of these provisions are wholly
consistent with each other, there is no need, as the appellant suggests,
to subdrdinate the provisions of the General Conditions to the provi-
sion of the Special Conditions. It is apparent, moreover, that if either
method of measuring the gravel for payment presupposed the measure-

:.ment of the gravel in a compacted state, the other method must also
.presuppose this, since both, to be equitable, must produce equivalent
results Obviously the cross sections determined the outlines of an
area that would be covered with gravel bedding in accordance with
the requirement of the specifications, and they would, therefore, reflect
the volume of the gravel in a compacted state. This being so, even if
the contracting officer had selected the loose truck measure as a basis for
payment, a compaction factor would also have to be applied to this
measure.

The appellant advances a number of arguments to the contrary but
they are not persuasive. Thus, it argues that the gravel would have
to be measured in a non-compacted state because bidders would be

The gravel was subjected to compaction tests by the Bureau on March 18 aud 21, 1957,
and these showed that 1.254 cubic yards of gravel, loose truck measure, would be required
to yield 1.00 cubic yard of compacted gravel bedding.
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unable to determine the factor of compaction in advance, since the
source of gravel was subject to the approval of the contracting officer,

'andhence would not be determined until after the contract were made.
But -this proves only that the contract involved elements of uncertainty
or risk for the contractor, as most contracts do, and that the bidders
would have to rely on their general experience. A consideration of
this sort is, therefore, of very little, if any help, in interpreting the
requirements of the contract.

t Equally fallacious is the appellant's argument based upon differences
of nomenclature t6be found in the schedule'and the'provisions of the
specifications. The fact'tfiat item 6 was denominated "Gravel bedding
for concrete lining" rather than "Compacted gravel bedding for eon-
' crete liing," while item 7 was denominated "Compacted earth lining,"
and that the payment for item6- was to the outlines of the areas
covered with- grave bedding rather thaA to prescribed neat lines as
provided in paragraph 39 (f) of the specifications witli respect to com-
' pacted eakthlining, does not demonstrate that the provision for pay-
'mtent''of item '6 was ambiguous. iThere were important differences
betweenhe provision's:for the performance of each of, the two- items
whichno dobt were responsible for what were diff rences of substance
and eniphasis in the language. .In the 'case of the earth linings the
material cafne from borrow (itemi3: Excavation from borrow), and
was paid for separately,'and compaction was a separate and more basic
operation, which was iobe performed within the specified neat lines,
while in the case of the gravel bedding, It was to be furnished by the
contractor without separate payment therefor, and payment was for
volume of material installed; as the depth was not precisely Abdicated,
neat lines were not ivolved in both sides of the gravel bedding. The
Board has previously had occasion to point out that there are different
ways of expressing the same thought, and differences in the use of
language do not, therefore, necessarily betoken differences in meaning,
unless perhaps the provisions are directly related, and the language
was obviously designed to be exactly parallel.5

The appellant relies also on the practical construction of the pay-
ment provisions by the parties but if it has any significance it actually
favors the interpretation adopted by the contracting officer. The fact
that the inspectors reported the truck count tally of the gravel kept
by the hauling subcontractor has no importance as, a practical con-
struction, since they reported generally all the operations under the
contract, and the information was useful in connection with the prepa-
ration of progress payments, and even as a rough check on the accuracy

5 See Osberg Construction Comipany, 63 I.D. 180, 186 (1956.).
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of the. measurement based on the cross sections.6 If the contracting
officer had determined at the beginning of the work to base payment on
the truck count. tally, the hauling of the: gravel, would certainly have
been far more carefully supervised and checked. Moreover, since the
contracting officer had a choice between the cross sections and the truck
count tally in measuring the gravel for payment, and the choice would-
not have 'to be exercised until after the gravel had been placed, the
mere keeping of a truck tally could not constitute evidence of a practi-
cal construction. Of even less significance was the measurement of
the waste piles, since this was not done until after the work had been
completed and was done as an accommodation. for the appellant. 'The
application of 'a compaction faetor toithe waste was, moreover, incon-
sistent'with the appellant's own contention that the gravel was tobe
measured in a loose state. Similarly sig~iificant is Dusky's agreement
'to - .e~ percent subsidence allowance when it was suggested to him.
S.uchR an agreieet on his part came close, mdeed, to the acceptance of
payment on the basis of the cross sections.'

The Board must conclude tat the provision for the payient of the
gravel bedding was not ambiguous, and that it was wholly within the
discretion of the contracting 6fficer to base payment therefor on its
volume in a compacted stat, either by maki-ng use of the cross'sections,
or by applying a compaction factor to the volume of gravel shown by
loose truck measurement.'
* The appellant requests further, however, that if the Board reaches
this 'conclusion it give consideration also to the question whether the
contracting officer properly determined the volume of the gravel bed-
ding for which the appellant was to be paid. Thus it argues that in
order. to have obtained accurate results the cross sections should have
been taken immediately prior to the' placing. of the gravel bedding, so
that the effect of 'frost heave on the ground would 'have been mini-
mized; that the cross sections should have been taken on a grid as
close as 2 x 3 feet, in'order to reflect the large number of'serious
irregularities which existed in the lateral, both longitudinally and

6 Thus, while in his findings the contracting officer based his calculation of the volume of
the gravel on the cross sections, he was also able to demonstrate how closely his results
conformed to the appellant's truck count tally when due allowance was made for com-
paction. Applying the compaction factor of i.254 to the 1,978 cubic yards of gravel paid
for, 2,480.4 cubic yards of gravel, loose truck measure, were required to install the com
pacted gravel bedding. Adding the measured waste in the amount of 1,040.3 cubic yards
to this figure, 3,520.7 cubic yards would be the total volume of gravel hauled. As the ap-
pellant's truck tally for the gravel was 3,658.1 cubic yards, it is apparent that it was only
3.9 percent greater. Allowing for spillage during transportation and some loss during
placement, there was little difference between the figures.

' Shilling's testimony that when he learned of the 10 percent subsidence allowance he
protested against it to various subordinates of the contracting officer does not detract
from the force of its acceptance by Dusky. Not being a party to the contract, Shilling
had no standing to make any protest.

493472-59 2
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transversely, and the presence of caliche in seamy formations in the
upper reach of the lateral,8 which allegedly tended to compact exces-
sively; that a subsidence allowance of '35 rather than 10 percent should
have been made because of the soft and mushy condition of~the bot-
tom of the lateral, and the effect of the travel upon it of the appel-
lants heavy equipment; and, finally, that if payment is to be made
on the basis of loose truck measurements, a compaction factor of
1.10 rather than 1.254.be applied to"the measurements.

The Board must find that the contracting officer did not err in
making his determination of the volume of gravel bedding for which
payment should be made. The appellant's contentions with respect
to the irregularities of the lateral, the effect of frost heave and the
presence of caliche rest entirely on the testimony of Shilling but his
testimony is wholly irreconcilable& with the 'testimonv on the same
subjects' of Lovelace and Brandon whose range of experience and
opportunities for observation were at least as great. Indeed the
weight of all the testimony is clearly in favor of the Government with
respect to the disputed questions of fact.

The appellant's contentions are, moreover, contrary to all the in-
herent probabilities to be' deduced from the facts of record. Gener-
ally speaking, irregularities tend to average out in the taking of a
series of cross section measurements. As those in the present case
were taken in a completed lateral prism, which was only to undergo
rehabilitation, they would normally yield results of a high degree
of accuracy. As the condition which had led to the rehabilitation
of the lateral was the porous nature of the soil, :it was, similarly, far
less likely that it should have been affected by frost heave, especially
when the lateral had drained long before the contract had been
awarded, and the weather in the period immediately preceding the
taking of the-cross sections had not been very severe; 9 nor was it
probable that the ground would freeze further to an appreciable
extent due to the severity- of the winter weather following the shut-
down of operations, since the gravel placed along the bottom of the
lateral before then would tend to act as an insulator against frost.
Moreover, test holes dug in the sides of the lateral just before work
had been resumed showed no frost in the top foot of the ground. As
for the effect of the weathering of the caliche when subjected to

8 Caliche is a hard, white alkaline substance that is so firm and hard that it is almost
like solid rock.,: When subjected to water action, the outside surfaces tend to become
chalky but not to a great extent.

9 Although there had been some cold weather in the months of November and December
. 1956, a spell. of unusually warm weather had been experienced in the week preceding the

days on which the, cross sections were taken. Indeed, the weather could hardly have been
very severe during this period if the appellant was ble to continue placing blended earth
lining until January 12, 1957.
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water action, apart from the fact that its extent appears to be greatly
exaggerated,'0 caliche was present. in appreciable quantities only in

* the first third of the length of the lateral that received the gravel
bedding, and it was precisely in this reach of the lateral that the
'spacing of the cross sections, was far closer than the 40-foot average.'

The appellant's suggestions' for correcting the falleged impracticality
of the contracting officer's procedure in measuring the gravel bedding
for payment are in themselves not very practical. The cost of taking
cross sections on a grid as close as that desired by the- appellant
would have been prohibitive. Another suggestion of the appellant
was that it be allowed to dig holes through the completed lining in
order to -measure the thickness of the gravel bedding but there is
nothing to show that such radQWm probings would haveproduced any
more reliable results than the hundreds of measurements taken in pre-
paring the cross: sections. - Indeed, the -record affirmatively shows
that the practice of' using cross sections in measuring earth work is
common, and that the very same method was employed in two other
instances under contemporaneous contracts for- the repair of laterals:
.that contained identical language, and that neither of the con-
tractors challenged the use of the method. On the other hand, the
record reveals two factors which may have contributed to the appel-
lant's disappointment with the contracting officer's measurement. In

- tearing out with a bulldozer chunks of broken caliche hanging on the
slopes of the lateral, theiappellant overexcavated, and thus had to
fill-the. overexcavated areas wit gravel. By using a finer gravel than
had been contemplated, the appellant increased the degree of compac-
tion to which it would be subjected. Both factors might increase the
quantities of gravel without being reflected in the cross section
measurements but the appellant can hardly complain of their
effects, since it was itself responsible for bringing them about.

As the burden of proof is always on the appellant to substantiate
a claIm the Board would, hardly be warranted in holding that the
contracting officer did not exercise his best judgment, and set aside
his determination as arbitrary and unreasonable. This must be
,especially so in a case in which he was not required to make precise
determinations in measuring the gravel bedding for payment but to
do so only "in the -most practicable manner."

10 The caliche appears to have been mostly of a solids chalky type which would not
weather appreciably.

1 The first five cross sections were taken at intervals of 5, 5I, 6, 20, and 14 feet.



500 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [65 I. D.

CONCLUSION

Therefore, pursuant to. the authority delegated to the Board of
Contract Appeals by the Secretary of 'the Interior (se. 24, Order
No. 2509, as. amended;' 19 F.R. 9428),. the findings. of fact and de-
cision* of the contracting; officer,. denying the appellant's claim for
.aiddi~tioinal compensation, is affirmed. X

i1TILLIAX SEAGLE, Men er.

Weconcur:-

THEODORE H. IIAAS, Chairman.

ARu.O. ALLEN Alternate Member.

APPEAL OF, REID CONTRACTING-'COMPANY, INC.

IBCA474 Decided December.19, 1958

Contracts: Appeals-CoNtracts: Comptroller General
The fact that an appellant, who was seeking, while its appeal was pending

before the Board of -Contract Appeals, the settlement on the administrative
* level of a dispute' arising from the performance of its :contract for the

construction of a dike across a marsh did not specifically consent that the
Administrative Assistant Secretary of, the Department submit the questions
of law involved in the dispute to the Comptroller General for his opinion
does not make! the pronouncements of the Comptroller General on these
questions of law any the' less 'binding on the Board, for the power of the
Department to request the Comptroller General's opinion did not depend
on the consent of the appellant, and the Board is bound by the opinion
of the Comptroller General on the questions of law duly determined by
him. However, the opinion of the Comptroller General was rendered on an
assumed state of facts, and the Board is not barred from deciding disputed
questions, whether of fact or of law, that were not considered or deter-
mined by the Comptroller General.

Contracts: Specifications-Contracts: Changes and Extras-Contracts:
Changed Conditions

A contract in .which the quantity of hauled excavation needed to construct
the core of a dike across a marsh is estimated, and which includes an
"approximate quantities" provision, together with a provision that settle-
ment of the fill below the natural marsh line in varying amounts is expected,
cannot be said to contain any definite representation concerning the amount
of subsidence to be expected, and hence. neither a "change" nor a "changed
condition" can be said to have been established merely by showing that
the estimated: quantities of work had been substantially increased by the
contracting officer by an order denominated a "change order."
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Contracts: Changes and Extras-Contracts: Additional Compensation
Despite the fact that a dike, which was constructed across a marsh by the

contractor, was not constructed entirely in accordance with the method
contemplated by the specifications, the contractor is not entitled to an
equitable adjustment under the "changes" clause of the standard form of
Government construction contracts, when the change in the method of
construction was suggested by the contractor rather than by the.-contracting
officer, and the contractor made the suggestion without requesting a change
order, such work being voluntary work rather than a change in the techni-
cal sense. Moreover, if the method of construction adopted actually miti-
gated the difficulties of the contractor, arising from the continuous subsi-
dence of the core of the dike in the marsh, any equitable adjustment would
have to be made downwards rather than upwards. The contractor also
could not claim that the sequence of operations contemplated by the specifi-
cations-placing fill, grading fill and placing topping material-was in-
feasible when it did not itself follow such sequence, and the officers of
the Government did not attempt to interfere with the sequence of operations
actually adopted by the contractor.

Contracts: Changed Conditions
Assuming for the sake of argument that such a negative form of misrepre-

sentation as the entira withholding of available information by the Govern-
ment may form the basis of a claim of a changed condition, a contractor
engaged in constructing a dike in a marsh cannot be said to have established
such a claim merely by showing that the Government had taken soundings
in the marsh more than a decade and a half before the letting of the con-
tract but failed to reveal the record of the soundings to bidders, in the
absence of proof that the dike was constructed at the same location where
the soundings had been taken and that the soundings would still have
been useful.

Contracts: Changed Conditions
That a condition encountered by a contractor who constructed a dike across

a marsh was a "changed condition" within the meaning of the second
category of such conditions, which comprises unanticipated conditions, can-
not be established merely by showing that the contracting officer himself
characterized the amount of subsidence of the core of the dike in the
marsh as "excessive." 

Contracts: .Suspension and Termination-Contracts-: Specifications-Con-
tracts: Performance

Whatever may be the general scope of a provision in the specifications, em-
powering the contracting officer to suspend the work when conditions were
"unfavorable for the prosecution of the work," it is clear that it cannot be
held to extend to a situation that was foreseeable in view of other provisions
of the specifications, which warned the contractor of the very same condi-
tions and extended the time of performance by reason thereof.
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Contracts: Unforeseeable Causes

When a contractor has established that the weather was "unusually severe"'
within the meaning of the "delays-damages clause" of the standard form of
Government construction contract, it is not disentitled to an extension of time-
merely because the days claimed are not consecutive and amount to but a
small percentage of the contract performance time.

BOARD O CONTRACT APPEALS

The Reid Contracting Company; Inc., of Wood'bridge, New Jersey,,
has filed appeals from three successive findings of fact and decisions
of the contracting officer dated, respectively, April 13 and 18, 1956, and
June 21, 1957, denying the appellant's claims for additional compen-
sation or for extensions of time for the performance of its contract:
with the Fish and Wildlife Service (hereinafter referred to as- the
Service).

The contract, which was dated November 2 i954, was on U.S.
Standard Form No. 23 (Revised March 1953) and incorporated the-
General Provisions of Standard Form 23A (March 1953) for con-
struction contracts.

The' contract, as modified by Addendum No. 1, dated September-24,.
1954, provided for. the construction of a dike at the Brigantine Na-
tional Wildlife Refuge, Oceanville, New Jersey, in accordance with thel
specifications, schedule and drawings.

The dike was to consist of an earthen core approximately 13,174-
feet'in length, with a top width of 14 feet at elevatioin 9.0 feet M.S.L1
and a bottom width of 48 feet at normal marsh- level after settlement
and was to be surfaced with muck as a protective covering. Item 1
of the Schedule provided for excavating, hauling, placing and grading
approximately 240,000 cubic yards of earthen core material for the
construction of the approximately 13,174 linear feet of earth dike,.
and Item' 2 of the Schedule provided for dike topping' (surfacing) of
both sides of the dike to be constructed under Item 1. The bid price
for Item I was $0.52 per cubic yard, and for Item-2 $0.50 per linear
foot. The total estimated contract price was thus $131,387. The
bidding schedule expressly provided:

The quantities given in the following schedule are approximations for com-
paring bids and no claims shall be made against the Government for deficiencies
therein, actual or relative. Payment will be made for the actual amount of
work done and will be on the basis of the unit prices quoted.

The contractor's obligations with respect to the construction of the
dike were defined in section 5 of the General Conditions of the specifi-
cations and particularly in section III of the specifications entitled
"Earth fill in Embankments." The first paragraph of se6tion 5 of
the General Conditions provided:
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Except as specified in the Special Conditions, the Contractor's procedure and
methods of construction may, in general, be of his own choosing provided they;
follow best general practice and are calculated to secure results which will satisfy -

the requirements of these specifications and the supervision of the work.

However, section III of the specifications contained specific proT.
visions with respect: to the placement, grading and surfacing of the
hauled fill core of the dike, of which four may be regarded as of special
imp rtance. The second and fourth paragraphs of Item 1 of this
section provided, as follows.::.

No mechanical separation, sorting, or blending of materials will be required.
No requirement will be made for constructing the fill in layers and compacting,.
the only requirement being that after complete shrinkage and settlement have
taken place the dike shall have at least the specifIed section at any and all points.
Where dirt is moved into place by wheeled or tracked conveyances, such vehicles
shall operate uniformly across the fill to give the maximum compaction possible'
under operating-conditions.

The hauled fill core of the dike after placement shall be dressed reasonably true
to lines and grades, a variation of six (6) inches in 100 feet being' the maxi-
mumd permissible on the slopes, and the top shall be graded to within three (3)
inches of the specified grade. It is expected that settlement of the fill will occur
below the natural marsh line in varying amounts. However, after settlement
the section of the dike should be top width 14 feet at elevation 9.0 M.S.L. and
bottom width of dike 48 feet at normal marsh level.

And, the first and second paragraphs of Item 2 of the section pro-
vided as follows:

The hauled'fll core of the dike after grading shall have both side slopes topped
(surfaced) with muck, peat, or natural earth as excavated from borrow pits
adjacent to the dike. The resulting dike section as shown on the drawing after-,
settlement shall have a base width not less than 72 feet at normal marsh level..
A berm width of not less than 20 feet shall be left intact, between toe of dike,
slope and edge of borrow pit on both sides of dike. The muck surfacing after
settlement shall be dressed reasonably true to lines and grade with an allowable
tolerance of six (6) inches in 100 feet.

To prevent loss of hauled core material after placement due to storm, the,
Contractor will be required to grade core fill and place muck surfacing and:
rough grade with dragline bucket not to exceed 1,000 feet behind outer end of
operations. Any core materials lost after placement but before final payment
in excess of 1,000 feet due to failure to place surfacing as above shall be re-
placed by the Contractor at no cost to the Government.

The General Provisions of the contract itself contained the standard
"changes" and "changed conditions" 2 clauses. In addition, pro-

I This was article 3, which provided for changes in the drawings and/or specifications:
of the contract "within the general scope thereof." If such changes occurred, an equitable
adjustment in the amount due under the contract or in the time required for its perform-
ance was to be made.

2 This was article 4, which provided for an equitable adjustment in the contract price
or in the time of performance if in the course of the work there were discovered: "(1)
subsurface or latent physical conditions at the site differing materially from those indicated
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vision was made in sections 12 ad 13 of the General Conditions of
the specifications for the making of changes by the entry of change
orders and for payment under such change orders on the basis of unit
prices where applicable, or, where not, on the basis of force account
if the parties could not agree in advance upon the amount of addi-
tional compensation. In the third paragraph of section 12 it was
expressly provided: 

The Government reserves the right, in order to utilize to maximum advantage
funds available, to extend the contract either by increasing the quantities of
work to be performed, or by extending the project shown in the plans, or by
making additions or betterments deemed desirable by the Contracting Officer.
The right similarly to limit the work under the contract by decreasing the
quantities of work to be performed or by making other adjustments without
materially affecting the main purpose of the project [sic]. The aoresaid con-
tract extension or limitation shall not exceed in aggregate cost 25 percent of
the amount originally contemplated in the contract. Contract payments in the
event of a contract extension or limitation as aforesaid shall be made on the
basis of unit prices stated in the contract, or, when the contract provides for
payment on a lump sum basis, at prices determined in accordance with the pro-
visions of Clause 3 of the General Provisions.

Under the terms of the bid and of section 4 of the Special Conditions
of the specifications, the contractor was to begin work within 10 cal-
endar days after date of receipt of notice to proceed, and was to
complete the work within 400 calendar days after the date of receipt
of such notice. However, it was further provided: "If satisfactory
completion of the contract shall require the performance of work in
greater quantities than those estimated, as set forth in the bidding*
schedule, the time allowed for performance shall be increased in the
same ratio that the total amount of the work actually performed shall
bear to the quantities estimated in the bidding schedule." Section 20
of the General Conditions of the specifications also provided: "The
Engineer shall suspend the work by written order for such period or
periods as are necessary because of extended unsuitable weather or for
such other conditions as may be unfavorable for the- prosecution of
the work." -

Notice to proceed was given to the contractor by registered letter
date November 19, 1954, which was received by it on November 23,
1954. The contractor immediately commenced work on the project.
The initial work consisted of clearing the borrow area, however, and
the haul of solid fill did not commence until December 9, 1954. How-
ever, from the commencement of this operation, difficulties were ex-
perienced as a result of excessive subsidence of the core material in

in this contract or (2) unknown physical conditions at the site, of an unusual nature,
differing materially from those ordinarily encountered and generally recognized as inhering
in work of the character provided for in this contract."
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the marsh across which the dike was being constructed. Settlement
of the fill occurred below the natural marsh line to a far greater
extent than had been expected. The marsh surface on either side of
the dike bulged up, and large cracks appeared in the bulge. Steadily
increasing- amounts'of core material had to be excavated and supplied.

The specifications required that the dike be constructed from the in-
shore end outward into the marsh to the specified length and width;
and that the muck surfacing should be applied to portions of the dike
as the work progressed in such manner that there would be no unsur-
faced portion that would exceed 1,000 feet. However, in a letter dated
January 18, 1955, the appellant suggested that a different plan of
operation be adopted, and the Service appears to have acquiesced
therein. In accordance with this plan, the appellant's forces simply
built across the marsh a continuous base for the dike which- was only
a few feet above the level of the marsh, and which was considerably
wider in some places than the specification requirement, in order to
permit the two-way movement of earth hauling equipment, and then
proceeded to construct the core of the dike from the out-shore end
to the in-shore end. While the.evidence is somewhat vague, the ap-
pellant's forces appear to have graded the core material and placed
the muck surfacing in one operation as they went along, but they did
not dress the muck surfacing true to line and grade. It is not possible
to determine.from the record the appellant's motives for the adoption
of the plan of operation that was actually followed. Its motive could
have been either to effect economies, or to overcome difficulties which,
in its opinion, were presented bythe specification requirements.

When it became apparent that a far greater quantity of earthen
core material than the Service had estimated would be required to
complete. construction of the dike,3 the contracting officer issued'
Change Order No. 1 under date of May 20,1955. This increased the
estimated quantity of earthen core material by 135,000 cubic yards,
and the estimated price by $70,200 or from $131,387 to $201,587.
However, under the terms of the change order, the appellant was re-
quired to.supply the additional earthen core material at the unit bid
price of $0.52 per cubic yard. "This requirement was predicated upon
the contracting officer's view that the change order simply effected a
revision' of the estimates rather than an extension or modification
of the contract within the meaning of Section 12 of the General Con-
ditions of the specifications. As the cost of performing the additional
work amounted to 53.43 percent of the original estimated cost, the

3 As of February 28, 1955, for instance, although only 2,500 linear feet of the dike base,
which was less than 19 percent of its designed length, was in place, approximately 45
percent of the hauled excavation had been used up.I
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appellant contended, however, that the additional work to the. extent
that it exceeded 25 percent of the original cost should be paid for on
the basis of force account in accordance with the provisions of Sec-
tion 13 of the General Conditions of the specifications.

Several other disputes between the contracting officer and the ap-
pellant also developed. During a storm, which occurred on June 8
and 9, 1955, 499 cubic yards of dike core material, or hauled excava-
tion were lost because of wind and water action. During another
storm, which occurred on January 10, 1956, 4,753 cubic yards of the
same material were lost from the same causes.4 These quantities
covered losses only from those portions of the dike not brought to
specified grade and surfaced, and loss of material in the 1,000 feet in
back of the outer end of operations .was not taken into consideration.
As the aggregate amount of dike core material lost as a result of the
two storms was, when calculated on this basis, 5,252 cubic yards, and
the rate for hauled excavation was $0.52 a cubic yard, a deduction
was made from payments to the appellant in the amount of $2,731.04.

In a letter dated June 28, 1955, the appellant was notified that
a deduction would be made as a result of the recent storms, and the
.appellant protested verbally against the ' making of any such
deduction.

In a letter dated February l, 1956, the, appellant was similarly
notified that a deduction would be made as a result of the January
1.0 storm, and: the appellant protested against this action in a letter
dated February 8, 1956, in which 'it commented: "The Specifications
relating to the loss of hauled core material 5 cntemplates'a method
-different from the procedure used by us and we feel is hot applicable
under the. circumstances. Nonetheless, any method for the determin-
ation of loss is subject to question, and any quantity arrived at before
the dike is dressed is premature." However, in a subsequent letter
dated March 8, 1956, the appellant also uideftook to set forth its
interpretation of the storm damage pro'ision,' which was that it- was
intended to~ impose a limitation preventing the contractor from placing
uck surfacing within' 1,000 feet from the outer end of operations,

and .that the appellant was made liable for loss 'only if muck surfacing
was actually placed in disregard of the limitation, and then only, to
the extent of such placement. On'the other hand, the Service took
the position that section 5 of the General Conditions of the specifi-
cations left the method and sequence of operations entirely to the
contractor, and that if the method and sequence of operations followed

The amount was at first calculated as ,134 cubic yards but a recalculation showed the
loss to be only 4,1753 cubic yards.

5 This is the second paragraph of item 2 of section III of the specifications, which here-
inafter will be referred to as the "storm damage provision."
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by the appellant increased the hazard of the loss of core material as
the result of storms, it was not relieved of liability but would have
to make good the loss in accordance with the provisions of the storm

-damage provision. In the view of the Service, even though the con-
tractor Was not required to bring the dike progressively to the speci-
fied elevation and surface it as prescribed, the appellant was, never-
theless, responsible for the loss of materials from storms on all sections
of the dike which had not been brought to specified grade level and
surfaced with muck in the manner prescribed, except for the ,000
feet at the outer end of operations.

The parties having stated their respective positions, the contracting
officer issued the findings of fact and decisions of April 13, 1956,
which dealt with the increase in the estimated quantities of hauled
excavation, and of April 18, 1956, which dealt with the storm damage
,deduction. Both were in the form of letter decisions. Under date
of May 10, 1956, the appellant duly filed separate appeals from each
of the findings of fact and decisions of the contracting officer, and
the appeals were also in the form of letters.

.The appeal from the findings of fact and decision of April 13, 1956,
-merely reiterated the views already expressed by the appellant. How-
-ever,'the notice of appeal from the findings of fact and decision of
April 18, 1956, went beyond the immediate issue of the storm damage

appllat' view i-controversy, and set forth the appellantls ews with respect to the
.sequence of operations required by the contract, as follows:

Paragraph 2 of Item i of Section III of the Specifications, requires the Con-
tractor to place the dike to the specified section at any and all points until
complete shrinkage and settlement have taken place. This obviously means
that until complete shrinkage and settlement have taken place, the determina-
tion: as- to the achievement of the specified section cannot be had. Prior to the
complete shrinkage and settlement of the material placed, the topping of the
dike cannot be performed, inasmuch as it is only after the embankment has
conformed to the required dimension, and reached stability, that the topping can
be placed. This is further confirmed by the first sentence in the first Paragraph
of Item 2 of the said Section III. Obviously, grading cannot be accomplished
until the embankment elevations have reached a stable condition. The sentence
referred to requires the grading prior to the topping. In short; the sequence of
construction as required by the Specifications is:

First: Placing of the fill, to required line and grade, which required line and
grade must be achieved after final shrinkage and settlement have taken place,

Second: The-grading of the material so placed, and
Lastly: The placing of the topping material.
When all of the aforesaid language is read in conjunction with Paragraph

2 of Item 2 of Section III, the said Paragraph 2, despite its apparent ambiguity,
only applies to a situation where the final line and grade has been achieved
after complete shrinkage and settlement has taken place. Thus, the liability
upon Contractor is specifically limited to a situation where the finished line
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and grade has been so accomplished. The requirement of muck surfacing for
a maximum of 1,000 feet behind the outer end of operations only takes effect
when the finished grades have been accomplished, all as aforesaid. Apparently,.
the' 1,000 feet limitation was included in the Contract so as to assure the-
Government of the fact that final shrinkage and settlement had taken place in
the area, and would thus prevent Contractor from muck surfacing an area that
had not been properly prepared. It is to be specifically noted that in the areas.
where the alleged storm damage-occurred and.for which liability is attempted
to be imposed upon Contractor, the finished line and grade had not been reached..

The first paragraph of Section 5 of the General'Conditions set forth on Page-
3 of the said decision is expressly made subject to the Special Conditions and
as stated above, such Special Conditions required a specific sequence of opera--
tions and also specifically limited the responsibility,of Contractor as aforesaid.
for loss due to storm.

By May 4, 1956, the appellant considered that it had placed 356,305
cubic yards of hauled excavation, which it regarded as sufficient to,
bring the core of the dike to the required elevation, even allowing
for some further settlement, and the question arose whether the Serv-
ice would accept the dike as completed, and as of what date. Under
date of June,11, 1956, theRegional Engineer of the Service, Dudley
W. Crawford, who had been designated as the authorized represent-
ative of the contracting officer, wrote a letter to the appellant in which
he called its attention to the direct dependency of the completion time
upon the quantity of hauled excavation, and the consequent imprac-
ticability of determining the completion date accurately until final
cross sections of the borrow areas had been taken and the final quan-
tity had been computed. He also noted that he had estimated that
as of May 31, 1956, 348,711 cubic yards of hauled excavation had
been placed, which would mean that 581 calendar days would be
allowed for the performance of the contract, making the provisional
completion date June 26, 1956. He also closed the letter with the
following statement:

Also, with the approaching comypletion of the contract your attention is called
to Section 30 of the General Provisions,' requiring at least ten days notice prior
to anticipated date of completion of all contract work. [Italics supplied.]

In response to this letter, the appellant advised the Regional Engi-
neer by telephone on June 13 (and confirmed the notification by
telegram on June 26) that it had "substantially completed all items
of work" under the contract. This notification elicited a letter from
the office of the Regional Engineer under date of July 20 in which
the contention of the appellant that substantial completion of the
work had been achieved was disputed. It was noted that the top
elevation of the dike varied considerably, and over large areas was

OThe reference should have been to section 30'of the General conditions cf the speci-
fications. -
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below the 3" tolerance for the specified grade; that the muck on the
upper half of the dike slopes, where the muck had slumped exces-
sively, had to be pulled up, and the muck surfacing dressed reasonably
true to line and grade; and that the clearing of the borrow area had
to be completed. In addition, the appellant was waried of the possi-
bility of the accrual of liquidated damages, if equipment in addition
to the one scraper and dozer that had been on the job during the past
week were not provided. Moreover, under date of September 19, a.
certified letter, signed by D. Wood, Jr., the Administrative Officer
of the region, was sent to the appellant, commenting on the unsatis-
factory prosecution of the work, and warning it not only of the possi-.
bility of liquidated damages but also of termination of its right to
proceed with the work under the contract. Under date of October
5, 1956, the appellant wrote to the office of the Regional Engineer,
stating that elevations taken on the job site on October 1, 1956 showed
that the dike was up to or above the minimum required grade
throughout its length, and suggested that if the Service would con-
cede that the dike had achieved complete stability, it would proceed,
under protest, "to regrade the muck."

Throughout the period of the construction of the dike, the appel-
lant was contending that its construction in accordance with specifi-
cation requirements was infeasible. Under date of January 1 1955,.
the Regional Director of the Service called the attention of the ap-
pellant to what he characterized as "gross deviations" from contract
requirements. He complained that the core of the dike was not being
constructed within specified limits. "The base of 'Solid Fill' in some
instances," he stated, "is 56' wide and the top 44' or more in width.
The design requires-a 48' bottom and 14' top width." In its reply to
this letter under date of January 18, 1955, the appellant conceded
only that "in one short area is the base width in excess of the 48'
bottom width as called for by the design drawing," but added:
"You are aware that the design of the dike holds from the natural
marsh line upward. You are further aware that settlement of the fill
is occurring below the natural marsh line in a far greater amount
than is indicated in the design section. You are also aware that in
the placing of the hauled fill core of the dike, the surrounding natural
marsh line is not a predictable, nor a stable line."

Subsequently, after the issue of the completion of the work had
arisen, the appellant's complaints of the infeasibility of the contract

Judging from a memorandum dated February 2, 1955, from D. L. Buck, the General
Engineer, to the Regional Engineer this area would seem. to have been from Station 0+00
through Station 10+00, but it also appears from the memorandum that the top of the dike
was then only approximately 2 feet above the original marsh surface.
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requirements became more insistent. In a letter dated August 18,
1956 to the Director of the Service, the appellant, in attempting to
summarize the various controversies that had arisen between the
parties, returned to the question discussed in the letters of January
11 and 18, 1955, and contended that the "directive" contained in the
January 11 letter (which, it stated, had been strictly enforced) had
prevented it from achieving "a prompt and more positive settlement,
of the fill material" by building a heavy overburden. It also argued
that the specification limits as to height and width applied only to.
the completed work and should not have been enforced during con-
struction, and that the directive had been "contradictory inasmuch
as the specifications state: 'No requirement will be made for construct-
ing the fill in layers * *

In a letter dated September 10, 1956 to the Administrative Officer
of the Region, the appellant reiterated that it had "consistently and
repeatedly" taken the position that the dike could not be constructed'
in accordance with specifications requirements, and declared that "the
Department throughout the history of the job, has taken the arbi-
trary, unreasonable and unjustified position of insisting that the
Contract Plans and Specifications be followed, with the result that
despite our diligent efforts to abide by these provisions, the dike is
,not yet completed, and obviously will never be completed under the-
prevailing requirements' of the Plans and Specifications." In reply-
ing under date of September 28, 1956 to the Administrative Officer's
letter of September 19, the appellant not only again commented on
the infeasibility of constructing the dike in accordance with the speci-
fications but also added that, in examining the files in the case, it had
discovered that "there is a very distinct possibility of misrepresenta-
tion on the part of the Department * *

The record shows that the view that the construction of the dike
in. accordance with specification requirements was infeasible was
shared by D. Wood, Jr., the Administrative Officer of the Region. In
commenting in a memorandum to the Director of the Service dated
October 10, 1956, on the proposal made by the appellant in its letter
of October 5, 1956, to the office of the Regional Engineer, he took the
position that it would not be possible under the terms of the contract
to give the commitment which the appellant had requested.. After-
noting the appellant's claim that "the completion of the dike under'
existing specifications of the contract is an impossibility for the reason
that it is not possible to bring the entire dike to specified grade and.
to keep it there until the topping can be placed, in accordance with
the specifications of the contract," he commented:
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In regard to the contractor's contention that the completion of the contract
under existing specifications is impossible, I feel that it is only fair to point
out that his claim is substantially consistent with my own views in the matter,
dating from the time that the specifications were first written prior to the
issuance of the invitation to bid. stated from the beginning that it was my
opinion that no contractor could build this dike under the proposed specifica-
tions and bring it to grade and keep it to grade long enough to place the topping
as required, but that it would be necessary to bring the dike to grade not once
but several times and place the topping not once but several times. I was
overruled in the matter by the Branch of Engineers and others in authority in
your office. 

To remedy the situation, he suggested:

I believe that the interests of the Government can best be served in this'
matter by the issuance of a change order. eliminating further placement of
muck and providing for acceptance of the dike when te core has been brought
to an elevation to afford reasonable protection until the Government can take
over and place muck topping by force account. Contract performance time
should be extended to cover such time as is reasonably necessary to permit the
contractor to bring the core to the elevation deemed necessary. Payment for
the excavated material should be at the rate prescribed in the contract. Settle-
ment for muck topping heretofore placed by the contractor should be made by
negotiation.

It is apparent that the controversy between the appellant and the

Service had developed somewhat beyond the scope of the issues in-;

volved in the pending appeals. There were, moreover, other develop-

mients that prevented the Board from deciding even these. Upon the

request of the appellant, the Board held on June 29, 1956 an informal

conference which was attended by representatives of the appellant

and the Service and at which the issues involved in the pending ap-

peals were discussed. However, subsequent to this conference, the

appellant made efforts to secure an adjustment of the dispute on the

administrative level, and finally in a memorandum. dated October 25,.

1956, Department Counsel requested that the Board return the appeal

file, so that the issues involved in the appeals could be considered ad-
ministratively. The Board acceded to this request, and suspended
further proceedings until such time as the parties should request that
the appeals be restored to the Board's calendar.

As a result of this' administrative consideration, the Administra-
tive Assistant Secretary of the Department decided to seek the
opinion of the Comptroller General on various questions arising in
connection with- the appeals. The request for the Comptroller
General's opinion was made by him in a letter dated November 23,
1956. In this letter, the provisions of the contract document! were

8 Provision for such conferences are made in section 4.9 of the Board's rules.
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sullmlmarized and the circumstances leading to the entry of Change
Order No. , and the deductions for, the storm damage were outlined,
the insufficiency of the estimated quantity of hauled excavation being
attributed to the "excessive subsidence of the earthen core material
in the marsh across which the dike was being constructed."

The Comptroller General, in an opinion dated Decemter 12, 1956
(B-129877) held that in view of the "approximate quantities" pro-
vision, and the statement in the fourth paragraph of item I of sec-
tion III of the specifications that settlement of the fill- below the
natural marsh level in varying amounts could be expected, the Govern-
ment could not be deemed to. have represented that the dike could
be completed with the estimated amount of material. As. for the
limitation contained in the. third paragraph of Section III: of the
General Conditions of the specifications, he held that it -was applicable
to extensions made "in order to' utilize to maximum advantage funds
available." Thus, he said:'

* * * The language of the clause is general, and evidently was intended
to embrace extensions of any contract in which it might be incorporated,
whether the.subject matter of the contract be work and labor or the construction
of a specific project. We do not believe that the general reference there made
to increases in the quantity of work can be read as limiting or qualifying the
specific provision that payment for the actual amount of work done in the
accomplishment of the project defined in the specifications and drawings should
be on the basis of the unit prices stated. As indicated above, the contract was
not merely to supply 24OiOO0 cubic yards of earthen core, plus surfacing, at a
cost of $131,387, but to construct a dike for a price of $0.52 per cubic yard of
excavated material used. It follows that Change Order No. 1 did not con-
stitute an increase in the quantity of work to be performed under the contract,
or an extension of the project, or a desirable addition or betterment, to which
the 25 percent limitation set out in Section 139 is directed. * * *

Having upheld the validity of Change Order No. 1, which re-
quired the appellant to perform the additional work entirely at the
unit prices stated in the schedule, the Comptroller General also held:
that, notwithstanding clause' 3 of the General Provisions of the con-
tract-the "changes" clause-which provided for an "equitable ad-
justment" in case the quantity of work was increased, by reason of
a change in the specifications or drawings, the appellant was entitled
to an extension of time for the performance of the additional work
only to the proportionate extent provided for under the terms of the
bid and Section 4 of the Special Conditions of the specifications.
"'Nothing appears in the present record," he observed, "which would
support a conclusion that a pro rata extension based on the increased
quantity of excavation referred to in Change Order 1 would not be

The reference to section 13 is doubtless a typographical error.' Section 12 is, of course,
the applicable provision.
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equitable.' However, he also added: "The determination of an
'equitable adjustment' is primarily a question of fact to be determined
by the contracting officer * * and the contractor is entitled to
appropriate findings thereon. * * * However, in the absence of evi-
dence that a pro rata extension of the contract completion time would
not be equitable, it is our opinion that there would be no legal justi-
fication for a greater extension."

In addition, the Comptroller General held that the increase in the
quantities of work over and above the original estimate could not be
considered as evidence of a "changed condition" within the meaning
of Clause 4-of the General Provisions of the contract. He noted,
to be sure, that the "subsidence of the core material exceeded the engi-
neer's estimate." But, he pointed out:

That subsidence in varying amounts was anticipated is distinctly set out
in Section III of the Specifications and, in the absence of a definite representa-
tion in the contract as to the amount of subsidence, it is our opinion that the
condition encountered-which apparently had no effect on the character or
method of work required-did not constitute a changed condition within the
meaning of Section 4 of the General Provisions. The Arundel Corporation v.
United States, 103 Ct. Cl. 688; M. A. Breyman Dredging Co. v. United States,
106 id. 367; 10 Comp. Gen. 557; 19 id. 1007. [Italies supplied.]

As for the question of the responsibility of the appellant for the
storm damage, while the Comptroller General agreed with the con-
tracting officer's rather than the appellant's construction of the storm
damage provision of the specifications, he, nevertheless, held that the
appellant was not responsible because information received informally
from the Government indicated that it had waived the provision.
Thus, he said:

It is understood from informal advice from a member of your staff that it
was originally contemplated that construction of the dike should commence
at the shoreline, (that the core should be completed to specified height and width
as construction progressed into the marsh, and that surfacing should be applied
to the completed core as the work progressed so that the unsurfaced portion
would not exceed 1,000 feet. This appears to be the natural interpretation
of the quoted provision. Under such method of construction it is clear that
the contractor was obligated by the provision of the Specification in question-
to replace. any storm damage to the completed but unsurfaced core which oc-
curred more than 1,000 feet behind the point at which he was currently con-
structing the core. However, due to the large amount of subsidence, the con-
tractor was authorized, apparently informally, to construct a partially com-
pleted core, without regard-to height and width, to the full length of the dike
and to complete the core and apply the surfacing from the outer end toward
the shore. Under this method of construction a literal application of the

..specification provision would result in holding him responsible for any storm
fdamage which might occur in the entire 13,174 feet of uncompleted core. Since
the contractor would have incurred no liability for damage to the uncompleted

49s472-59-3
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core if he had been required to construct the core in the manner originally
co]templated it is our opinion-on the basis of this information-that the
apparent waiver by the Government of the specification requirement as to
surfacing must be construed as a waiver also of the contractor's obligation
to replace lost material, and that the contractor may not now be held liable
for storm damage to the uncompleted core which may be attributable to the
permitted change in methods. See District of Columbia v. Camden Iron Works,
181 U.S. 453; Geo. A. Fuller Co. v. B. P. Young Co., 126 P. 343; 12 Am. Jur. 920-921.

In conformity with the Comptroller General's opinion that the
appellant should not be held responsible for the storm damage, the
contracting officer wrote a letter, under date of December 27, 1956, to
the appellant with which he transmitted a copy of the opinion and
confessed error in rendering his decision of April 18, 1956. He also
informed the appellant that the quantities of hauled excavation
theretofore deducted by reason of the storm damage in computing
earnings under the contract would be allowed and that the appellant
would be given full credit for such quantities at the contract unit
price for hauled excavation. The appeal from the findings of fact
and decision of April 18, 1956 has, therefore, become moot as a separate
issue, and requires no further consideration as such by the Board.

In the letter of December 27, 1956, the contracting officer also sug-
gested to the appellant the holding of an informal conference to dis-
cuss three alternatives in dealing with the existing situation, namely
(1) resumption of work by the appellant in order to complete the
contract; (2) termination of the contract by mutual agreement of
the parties, in which case adjustment would be made for the uncom-
pleted work under the contract; and (3) termination of the contract
for default in accordance with clause 5 (a) of the General Provisions
of the contract. The suggested conference was subsequently held on
March 1, 1957 in the law offices of counsel for the appellant in New
York City. In a letter to the appellant dated March 12, 1957, in
which the discussion at the conference was summarized, the contract-
ing officer indicated that it had been agreed that the second alternative
seemed the most desirable and suggested that the appellant consider
a proposed form of termination agreement which was enclosed. He
also suggested that the appellant formulate in writing its ideas on
an extension of time for performance of the contract, so that its prior
requests could be given consideration by him.

Consequently, under date of May 10, 1957, the appellant addressed
a letter to the contracting officer on this subject in which it requested
an extension of time of at least 72 calendar days for the performance
of the contract, which, apart from 12 days that were claimed because
of "unusually severe weather," was based on the contention that "there
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was no correlation between the quantities of hauled excavation placed.
in the dike and the time we were unforeseeably compelled to consune,"
and that the Government had no right, therefore, to impose any
liquidated damages.

In his findings of fact and decision of June 21, 1957, the contracting
officer stated that they would cover performance of the work under
the contract "from the date of commencement 10 to and including
October 5,1956." t He found that as of the latter date

the contractor had completed all work under the aforesaid contract, except for
finished grading of the dike core and surfacing and incidental clean-up work..
The dike topping (surfacing) item was estimated as 40% complete. Whether
that physical state of completion of the contract applies to dates subsequent
to October 5, 1956 is not within the scope of those findings.

As the contract performance period extended between the dates of
November 23, 1954, and October 5, 1956, which was a period of 682
calendar days, and the contract performance time allowable under
the terms of the contract was only 610 calendar days-the 400 calen-
dar days specifically allowed by the contract, plus an allowance of
210 calendar days for the uantities of excavation in excess of the
original estimate_ 12 the contracting officer found that the appellant
was already 72 calendar days late in the performance of the contract,
and assessed liquidated damages against it at the specified rate of $300
a calendar day in the amount of $21,600. He expressly denied any
extension of time by reason of what he characterized as "excessive
sinkage" of the dike either under clause 3 of the contract-the
"changes" clause or under clause 5-the "delays-damages" clause.
He also denied the extension\of time of 12 days claimed by reason of
"unusually severe weather," apparently on the grounds that in only
one instance were as much as two consecutive days involved, and that
the number of days claimed amounted to less than 2% of the total
contract performance time of 610 days.

Shortly after the findings of fact and decision of June 21 were
issued-namely, on July 15, 1957-the appellant executed the termi-
nation agreement which had been executed on behalf of the Govern-
ment on July 8, 1957, and which the parties had been negotiating for
some time. Under the terms of the agreement, the parties reserved

10 This date was November 23, 954, when the appellant acknowledged receipt of notice
to proceed.

" Any cause for action or decision under the contract subsequent to October 5, 1956,"
the contracting officer added, "will be for handling separate and apart from these findings."

In the calculations of the contracting officer, it was assumed that the estimated
quantity of 240,000 cubic yards exceeded the actual quantity of 365,839 cubic yards by
52.42 percent, and that the appellant was entitled, therefore, to an extension of time
based on that percentage of the 400 calendar days specifically allowed by the contract, or
210 calendar days if the result is carried to the nearest integer.
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all their respective rights and reiterated their respective conten-
tions in the "whereas" clause 13 but agreed that the appellant should
be relieved of any responsibility for further performance of the work
under the contract for the construction of the Brigantine dike,. and
that settlement under the contract should be made on the basis of
"work quantities consisting of 365,839 cu. yds. of hauled excavation
and 13,174 lin. ft. of dike topping (surfacing) less the stipulated
and agreed amount of $4,500 which the parties have agreed upon
as fixing and liquidating the cost of such work as both Government
and Contractor agree remained to be done under the contract." In
addition to the termination agreement, the appellant also executed
a final payment voucher.

Shortly after the execution of these documents-namely, under
date of July 19, 1957, the appellant filed an appeal from the findings
of fact and decision of June 21, contending that no liquidated
damages at all should have been imposed. In addition to the argu-
ments made in its letter of May 10, the appellant advanced two others
in its notice of appeal and brief in support thereof. The first was that
long prior to the expiration of the contract time it had "substantially
completed" the work under the contract and "the remaining work
was necessarily delayed without fault on the part of Contractor be-
cause of the isolated subsidences * * * ." The second was that when
it appeared that the dike could not successfully be maintained at
the elevation to which it had been brought but that subsidences at
isolated locations would continue, the contracting officer should have
entered a suspension order under section 20 of the General Conditions
of the specifications which authorized temporary suspensions of the
work when conditions were unfavorable for its prosecution.

Shortly after the opinion of the Comptroller General had been
rendered-namely, on January 7, 195T-counsel for the appellant had
filed a request with the Board that the then pending appeals be re-
stored to its calendar but further developments in the case, including
the issuance of the additional findings by the contracting officer had
prevented action on the request. However, under date of July 22,
1957, Department Counsel filed a motion with the Board to dismiss

1- One of the contentions of the appellant recorded In the seventh "whereas" clause of
the agreement was to the effect that the Government prior to the making of the Brigantine
contract had had information concerning conditions "differing materially from those on
which Contractor relied in entering into the contract T* *." This contention was

based no doubt on statements made in various intra-Service memoranda such as those
dated March 9 and April 21, 1955, which had come to the attention of the appellant. These
indicated that soundings had been taken in the marsh in 1940 when drawings for the dike
had first been prepared. It should be noted also that the, dike constructed by the appellant
was known as the North Dike but .that at the time the contract for it was let, the Service
was itself constructing two other dikes, known as the South dike and the Cross dike, and
that the work was then nearing completion. Conceivably, this work by the Service itself
could constitute a source of information concerning possible adverse conditions.
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"the appeal of Reid Construction Company, Inc." (sic) 14 on the
ground that, since the Comptroller General had determined the mat-
ters in issue in his decision of December 12, 1956, the Board was with-
out authority to review his decision. Under date of July 25, 1957,
counsel for the appellant filed a document opposing the granting of
the motion on the ground that, since it had never consented that the
matters involved in the appeal be submitted to the Comptroller Gen-
eral, it was entitled to a decision by the Board with respect to these
matters for which it had bargained when it executed the contract
with the Government.

So far as the Board can ascertain from the written record, the
appellant is correct in maintaining that it never specifically consented
that the questions involved in its appeal be submitted to the Comp-
troller General. It did, however, seek consideration of its claims on
the administrative level, and it could hardly be regarded as surprising,
in view of the difficulty of the questions involved, that the opinion of
the Comptroller General should be sought when they were considered
administratively. In any event, it is wholly. immaterial that the
appellant did not give its consent to the taking of this step, either
expressly or impliedly. The Administrative Assistant Secretary of
the Department did not need such consent. It was wholly within his
discretion whether he should request the opinion of the Comptroller
General, and, to the extent that such an opinion could dispose of issues
involved in the appeals, the Board is no less bound by it because the
appellant did not specifically request that it be rendered.

On the other hand, the Board does not agree with the view of De-
partient Counsel that the opinion of the Comptroller General dis-
posed of all the issues involved in the appeal from the findings of
fact and decision of April 13, 1956. The Comptroller General pur-
ported to do no more than rule upon the specific questions of law
which had been presented to him by the Administrative Assistant
Secretary. His rulings on these matters are binding on the Board.15

So far as disputed questions of fact are concerned, the appellant is
correct in maintaining that under the "disputes" clause of the con-
tract, a contractor has the right to have such questions determined -by

"Presumably, this refers to the appeal of May 10, 1956 from the contracting officer's
findings of fact and decision of April 13, 1956, for as has already been pointed out the issues
involved in the appeal from the findings of fact and decision of April 18, 1956, had in
themselves become moot.

'5 Gia Construction Company, Ino., 63 I.D. 378 (1956); Economy Pumps, Inc., Division
of C. H. Wheeler Manufacturing Co., IBCA-94 (February 13, 1957), 57-1 BCA Par. 1173;
DeLong Engineering & Construction Co., ASBCA No. 3396 (September 28, 1956), 56-2
BCA Par. 1110; Gainesville Scrap Iron & Metal Co., ASBCA No. 3460, May 28, 1957, 57-1
BCA Par. 1274; Resolute Paper Products Corp., ASBCA No. 4325 (August 30, 1957), 57-2
BCA Par. 1414.
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the contracting officer, subject to a right of appeal to the Board.' In
any event, the Comptroller General simply assumed them to be as
they were set forth in the Administrative Assistant Secretary's letter
of November 23, 1956, as supplemented by the oral information sub-
sequently conveyed to him with respect to the administration of the
storm damage provision. These were in turn based on the contract-
ing officer's findings of fact of April 13 and 18, 1956 but, although the
appellant had taken appeals from these findings, they had not yet
been reviewed by the Board. Moreover,, it is clear from the record
that even if the Comptroller General had been disposed to undertake
an independent determination of the facts, it would not have been
possible for him to do so, since only the contract documents and
Change Order No.. 1 were submitted to him with, the request for his
.opinion.17 He rendered his opinion, therefore, on an assumed state
of facts, which hadI not, however, been accepted by the appellant.
While it was stated in the letter .of submission that disputes between
the contracting officer and the appellant were pending, it was not
stated that the latter had filed appeals from the former's findings of
fact.

As for questions of law, the Board accepts, and indeed agrees with,
what it believes, to be the essence of the Comptroller General's opinion
on the main question of interpretation submitted to him, namely the
opinion that the contract itself did not contain any definite repre-
sentation as to the amount of subsidence that could be expected and
that neither a "change" nor a "changed condition" could be estab-
lished merely by showing that Change Order No. 1 had increased the
estimates of the quantities of work, even though this increase was
very substantial. However, this was a pronouncement on a question
of law that was not necessarily dispositive of all the issues in dispute
between the parties. The Comptroller General himself recognized
apparently that despite the lack of any definite representation con-
cerning the amount of subsidence a different result might have to
be reached if it had an effect "on the character or method of work
required." Actually, he did not undertake to determine whether a
"change" within the meaning of clause 3 of the General Provisions
of the contract had occurred, other than that the increase in the quan-
tity of hauled excavation was not in itself a change. Likewise, while
he did express an opinion on the question whether "changed condi-

16Karno-S'mith Co. v. United States, 84 Ct. C. 110, 124 (1936); Phoenix Bridge o. V.
United States, 85 Ct. C. 603, 629 (1937); H. W. Zweig Co. v. United States, 92 Ct. C1.

472, 482 (1941),; Hirsch v. United States, 94 Ct. C. 602, 634 (1941); Livingston v.
United States, 101 Ct. Cl. 625, 638-39 (1944); Pacific Grape Products Co., ASBCA No.
3683 (August 9, 1957), 57-2 BCA Par.,1392.

"Information to this effect has been furnished to the Board by the contracting officer
in a memorandum dated October 17, 1958.
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tions" within the meaning of clause 4 of the General Provisions had
been encountered, he did not attempt to exhaust all the possibilities
under that clause. The "changed conditions" clause provides for.
relief in case of the discovery of two different categories of changed
conditions. The first comprises misrepresented conditions, while the
second comprises unexpected conditions. The Comptroller General
seems to have limited himself to considering whether a changed con-
dition in the first category could be said to have been encountered,
for he speaks in terms of misrepresentation, and makes no reference
to any of the criteria that govern the recognition of changed condi-
tions in the second category. Thus, whether in other respects than
those considered by him the appellant encountered conditions that
differed materially from those indicated in the specifications, or that
could be said to be unexpected-these would be questions which would
still be open for determination by the Board.

Despite the fuller record of the performance of the contract, which
is contained in the appeal file before the Board,'8 it is unable to find
any satisfactory evidence of changes in the specifications that would
clearly and indubitably entitle the appellant to an equitable adjust-
ment in its favor.

To be sure, the contracting officer was in error in the position taken
by him in his decision of April 19, 1956, that under section 5 of the
General Conditions of the specifications the method of constructing
the dike and the sequence of operations in its construction were left
entirely to the judgment of the appellant. This was true only to the
extent that it was not otherwise provided, and section III of the
specifications did contain a considerable number of provisions which
limited the appellant's freedom of action, and with which it neces-
sarily had to comply.

Thus, as the Comptroller General held, the dike was to have been
constructed in sections, commencing at the shore line, the core of each
section being completed to the specified height and width, and the
surfacing being placed on it as construction progressed. However,
this sectional scheme was abandoned in favor of constructing a
partially completed core for the full length of the dike, with the
remaining work being done from the outer end toward the shore.
The Comptroller General assumed that this change was authorized
"due to the large amount of subsidence," and based his waiver of the
storm damage provision on this authorization. Certainly the con-
tracting officer acquiesced in the altered mode of operation. But, in

3B However, it should be noted that the appellant has not requested a hearing for the
purpose of taking testimony. It has, on the contrary, requested that the appeal be decided
on the written record.
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view of the fact that the record before the Board shows that it was
suggested by the appellant rather than by the contracting officer or
any of his authorized representatives-a detail of which the Comp-
troller General may not have been aware-and that the appellant
made the suggestion without requesting a change order, it must be
regarded as voluntary work rather than as a "change" within the
meaning of clause 3 of the General Provisions of the contract. The
Board has repeatedly held that a contractor who undertakes volun-
tary work is not entitled to additional compensation. Moreover, even
if it be assumed that the abandonment of the sectional scheme was a
change in the technical sense, it is not possible to determine from
the record whether the degree of subsidence would have been less
if the requirements of the specifications had been strictly followed.
It may well be that the mode of operation actually adopted by the
appellant mitigated its difficulties, and, if such were the case, the
equitable adjustment that would have to be made would be down-
wards rather than upwards.

The appellant's contention that it was infeasible to construct the
dike in accordance with the provisions of the specifications seems
to be based on the assumption that there was another change, namely
that the sequence of operations contemplated by the specifications-
placing the fill, grading the fill, and placing the topping material-
could not be followed and, therefore, had to be altered. Possibly
there is some degree of ambiguity in the specifications, so far as the
sequence of operations is concerned. While there is nothing in any
of the provisions of item 1 of section III of the specifications that
would seem to require that the contractor defer the placement of
topping entirely until the dike had achieved final settlement, there is
some force in the appellant's argument that the first sentence of the
first paragraph of item 2 of the same section of the specifications
seems to imply the contrary, certainly if the term "grading" in that
sentence is construed to mean final rather than rough grading. The
Board is aware, of course, of the rule that an ambiguity in the speci-
fications must be resolved against the Government. But there would
seem to be no sound basis for applying it in a case in which the con-
tractor in the actual performance of the work does not appear to have
acted in accordance with the interpretation, and demanded a change
order to compensate for the extra work that would have been in-
volved. Since the appellant on its own initiative seems to have
graded the core material and placed the topping material in one
operation, it gave a practical construction to the requirements of the
specifications quite at variance with the ideal scheme which, accord-
ing to its present contentions, should have been followed. Moreover,
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the record seems to indicate that at no time did the officers of the
Service attempt to interfere with the appellant's topping operations,
and compel it either to defer or not to defer them until after the
dike had achieved final settlements Indeed, in view of their belief
that the sequence of operations was entirely for the contractor to de-
termine, they would hardly have taken such action.

This same belief also adds to the Board's doubt that they attempted
to interfere with the appellant's operations by preventing it from
overbuilding in its construction of the dike. Clearly, there was noth-
ing in the specifications that would have prohibited the appellant
from building the dike to a greater width or height than the speci-
fication requirements, so long as after shrinkage and settlement, the
dike met these requirements and, conceivably, such overbuilding
might have been conducive to achieving its stability. So far as over-
building the dike in height is concerned, there is absolutely no indi-
cation in .the record that the appellant ever encountered any inter-
ference in this respect. As for building the dike to a greater width,
the evidence is inconclusive2o In any event, while it is conceivable
that overbuilding might have had a beneficial effect, there is actually
no independent proof in the record that this would have been neces-
sarily so, and it is even doubtful that the Board would have jurisdic-
tion to entertain a claim based on the prohibition of overbuilding, for
such acts of interference with the performance of the contract would
seem to constitute a claim for unliquidated damages rather than a
claim for additional compensation by reason of changes.

As for the possibility that the appellant encountered changed con-
ditions in other respects than those considered by the Comptroller
General, the record is even more inconclusive than it is with respect
to the question of changes.

The appellant's contention that the Government withheld infor-
mation that was in its possession at the time the contract was made
is not substantiated by anything in the appeal file before the Board,
except the appellant's own assertions, which, of course, are not suffi-
cient proof. The mere fact that soundings had been taken in the

'a For exanIe, Donald L. Buck, when Acting Regional Engineer addressed a niemorandue
dated October 9, 195G to the Regional Director in which he stated: "We have neverstopped
the contractor in placing the muck topping, as we also have not stopped him in this in-
stance. Muck topping from cross dike to the uplands has been adequate in quantity; the
contractor, however, has never 'dressed to final grade' this muck, etc., on this or any other
section of dike."

2° The letter of January 11, 1955 from the Regional Director of the Service to the ap-
pellant is evidence that some attempt was made to restrain it from overbuilding, but there
is other evidence that this amounted to no more than telling the appellant that he would
not be paid for material which remained outside the design lines. This is ndicated by one
of Buck's memoranda to the Regional Engineer-this one dated February 2, 1955, which
was written shortly after the January 11 letter.
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marsh in 1940 does not establish that the information so obtained
would have been of use to the appellant in 1955. Indeed, there is not
even a showing that the dike constructed by the appellant was at the
location where the soundings had been taken. Even if the proof of
misrepresentation were otherwise satisfactory, it would be a difficult
question to determine, moreover, whether the Board has jurisdiction
to grant. relief under the first category of the "changed .conditions"

clause in the case of such a negative form of misrepresentation as the
entire withholding of available information by the Government.21

As for a changed condition in the second category, it would be
strange, indeed, if the Board, in the absence of a hearing for the pur-
pose of taking testimony, could find adequate proof in the record of
the encountering of such a condition. The burden of proof is heavy
in second-category cases, for the contractor must establish that the
condition encountered was not only unexpected to him but also that
it would generally be recognized as materially different from those
"ordinarily encolmtered and generally recognized as inhering in the
work," and this element of general recognition can be established
successfully, as a rule, only by expert testimony.

Now, to be sure, the contracting officer's own characterization of
the degree of subsidence of the core of the dike as "excessive" seems
to have something of an aura of a second-category changed condition,
for it seems to imply that the degree of subsidence exceeded even his
own estimate and, thus, was unexpected, at least to him. The contract-
ing officer's characterization would have considerable weight in a case
in which the specifications had been strictly followed in the course of
construction, and there was no evidence of any factors for which the
contractor was responsible and which might account for the inade-
quacy of the estimates. In the present case, however, the dike was
constructed in a fashion which was materially different from that re-
quired by the specifications and which conceivably could have affected
the estimates. Moreover, that unfavorable conditions would be en-
countered could have been revealed by circumstances which might
have been discovered by the appellant in the course of a careful site
investigation, such as tide marks on the grass banks of the marsh, or
sloughing of the dikes that had already been constructed by the Serv-
ice in the marsh. A contractor who asserts a changed condition in the

"1There appears to be only one case in which such relief has been granted, namely in
Blackwell ta BlaekweZl Engineering and Construction Company, War Department BCA
No. 370 (May 3, 1944), 2 CCF 713, a case in which the contractor in excavating trenches
encountered subsurface utilities not shown on the plans, although the overnment had
been aware of their existence. However, in Anthony M. Heyerstein, Inc., Rug. C & A Board
No. 47 (June 21, 1948), and Ivy H. Sinith Company, Eng. c & A Board No. 994 (July 23,
1957), it seems to be implied that claims based on misrepresentation by silence are claims
for unliquidated damages.
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second category is always charged with the duty of making a reason-
ably thorough site examination but the record fails to disclose whether
such an examination was in fact made by the appellant.

It is the conclusion of the Board that the evidence in the record is
insufficient to establish that the appellant encountered a changed con-
dition either in the first or in the second category.

There remains for consideration the question whether the liquidated
damages in the amount of $21,600 were properly assessed against the
appellant. It contends that no liquidated damages at all should have
been assessed because the work was substantially completed long
before July 25, 1956, the date on which liquidated damages began to
run. The record shows clearly that the work had not been substan-
tially completed by this date, notwithstanding the appellant's asser-
tions in its correspondence with the officers of the Service that it had
been substantially completed. Although Crawford referred in his
letter of June 11, 1956 to "the approaching completion of the contract,"
this in itself was only a statement of an expectation that the dike
would soon be completed rather than a statement that it was then sub-
stantially complete.2 2 The dike was certainly much closer to comple-
tion by October 5, 1956,22 the effective date of the termination agree-
ment and also the date when liquidated damages ceased to run. In
view of the condition of the dike atthis time as shown by the facts of
record, as well as the inclusion in the termination agreement by the,
parties themselves of the recital that it would require an expenditure
of $4,500 to complete the work remaining to be done, 24 the Board would
not be justified, however, in finding that the work had been substan-
tially completed as of any date that would affect the assessment of
liquidated damages. Indeed, when the appellant argues that the work
had been substantially completed before liquidated damages began to
run, it can hardly mean it literally. The argument is really only
another form of its contention that the completion of. the work in
accordance with the strict requirements of the specifications was
infeasible.

There is no more merit in the appellant's additional contention that
the contracting officer should have exercised his authority under Sec-
tion 20 of the General Conditions of the specifications to suspend the

22The record indicates that on July 17 and 18, 1956 the top of the dike was at many
places below the prescribed elevation by substantially more 'than the allowable tolerance of
3 inches.

23 Although most of the remaining low spots of the dike appear to have been filled, in by
October 5, there were still numerous spots on the slopes where the surfacing was deficient
due to sloughing, and: the final grading had not yet been done. -

24 Actually, it cost considerably more than this to complete the work. In a memorandum
to the Board dated October 21, 1958, the contracting officer informed the Board that it had
cost approximately $7,500 to complete the contract work..
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work because "the scattered and isolated subsidences of the dike" were
"unfavorable for the prosecution of the work" within the meaning of
that provision. Whatever may be the general scope of Section 20, it
is clear that it cannot be held to extend to a situation which was fore-
seeable in view of some other provision of the specifications. As the
period for the performance of the contract was predicated upon settle-
ment of the fill "in varying amounts," however, the possibility of even
scattered and isolated subsidences was necessarily contemplated.
Subsidences meant, moreover, that additional fill material would be
required, and the furnishing and placing of such material would
extend, in turn, the appellant's time for performance. Thus a remedy
was also provided for the very situation which could be regarded as
unfavorable. Having failed to prove that it had encountered a
changed condition, the appellant cannot obtain under Section 20 of the
General Conditions the very form of relief to which it would have been
entitled if it had succeeded in establishing such a condition. More-
over, the appellant never requested at any time during the performance
of the contract that the contracting officer exercise his authority to
suspend the work, and while it is perfectly true that this authority may
be exercised by the Board retroactively, the Board would be unable to
determine on the basis of the present record at what point in the per-
formance of the contract the contracting officer should have exercised
the authority, which under the circumstances of the present case would
have been discretionary.

There is, finally, the appellant's request for an extension of time
of 12 days by reason of having encountered unusually severe
weather. 2 The contracting officer erred in his theoretical approach to
this request, for the mere fact that the number of days claimed were
not consecutive and amounted to less than 2 percent of the total con-
tract performance time did not disentitle the appellant to an exten-
sion of time if the weather on the days claimed was in fact unusually
severe. Weather may be said to be "unusually severe" within the
meaning of clause of the General Provisions of the contract when
it is more severe than the average weather for the particular locality
and season of the year. The appellant has submitted some weather
data to the Board but unfortunately this data emanates from Tren-
ton, New Jersey, which is approximately 50 miles inland from
Oceanville, New Jersey, where the contract work was done, and it is,
moreover confined to the particular months in 1955 and 1956 which
include the 12 days in question, except for some comparative notations
in the reports concerning the weather for the same months in prior

25 The 12 days listed by the appellant are August 12 and December 9, 1955, and the
following days in 1956: January 13 and 16; February 2 and 17; March 14, 16, 19, 20 and
29; and April 24.
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years. From this rather limited weather data, however, the con-
elusion seems to be justified that August 12, 1955, which was an ex-
tremely wet day when high winds approaching hurricane force pre-
vailed, and March 19 and 20, 1956, which were days when a heavy
snowfall of 12 inches occurred, were days of "unusually severe
weather."- The Board is of the opinion, therefore, that an extension
of time of three days should have been allowed by the contracting
officer, and he is directed to take appropriate action for the refund-
ing of $900 to the appellant from the amount withheld as liquidated
damages.

CONCLUSION

Therefore, pursuant to the authority delegated to the Board of
Contract Appeals by the Secretary of the Interior (sec. 24, Order
No. 2509, as amended; 19 F.R. 9428), the findings of fact and deoi-
sions of the contracting officer dated April 13, 1956, and June 21, 1957,
are affirmed, except as modified above.

W1ILLIAM3 SEAGIA, Member.

We concur:

THEODORE H. HAAS, Chairman.

HERBERT J. SLAUGHTER, nember.

RESPONSIBILITY OF THE SECRETARY OF THE INTERIOR UNDER
THE FLOOD CONTROL ACT OF 1944 FOR IRRIGATION FUNCTIONS
AT DAM AND RESERVOIR PROJECTS OPERATED UNDER THE
DIRECTION OF THE SECRETARY OF THE ARMY *

Secretary of the Interior-Bureau of Reclamation: Authorization
The Secretary of the Interior is charged with the responsibility, under sec-

tion 8 of the Flood Control Act of 1944, for the repayment of allocations to
irrigation functions of dam and reservoir projects operated under the
direction of the Secretary of the Army.

Secretary of the Interior-Bureau of Reclamation: Authorization
The foregoing responsibility exists whether or not additional facilities are

required for irrigation functions at such dam or reservoir projects.

Secretary of the Interior-Bureau of Reclamation: Repayment and Water
Service Contracts

*This opinion was not released until December 15, 1958, the date of the Attorney Gen-
eral's opinion which follows on page 549.
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The foregoing responsibility requires negotiation of appropriate repayment
contracts with water users for repayment of appropriate allocations to
irrigation functions.

Statutory Construction: Legislative History
The literal terms of individual provisions of an entire act cannot be isolated

and adhered to blindly, but the act must be construed as a whole to give
effect to the intent of the legislature, and legislative materials are an
appropriate aid in determining such intent.

Statutory Construction: Generally
Courts will look to the reason for a statute's enactment and antecedent history

and give it effect in accordance with its design and purpose, sacrificing
if necessary its literal interpretation in order that the statute's overall pur-
pose will not fail.

Statutory Construction: Generally
The appropriation of funds by Congress with knowledge of an administrative

position assumed by the responsible executive agency, and in the absence
of any inconsistent action by the Congress, may be considered in support
of the administrative position taken.

Dl-36475 NOvEMBER 1, 1957.

To TE SECRETARY OF THE INTERIOR.

You have requested my opinion concerning the authority granted
to the Secretary of the Interior by section 8 of the Flood Control
Act of 1944 (December 22, 1944, 58 Stat. 887, 891), with respect to
the irrigation functions of dam and reservoir projects operated under
the direction of the Secretary of the Army. Specifically, you have
asked whether the Secretary of the Interior is charged with the re-
sponsibility for negotiating a contract with the water users for re-
payment of an appropriate allocation to irrigation of the costs of
Isabella Reservoir on the Kern River (San Joaquin Valley, Cali-
fornia) in conformity with the requirements of the Federal reclama-
tion laws.

My answer is in the affirmative with respect to Isabella Reservoir,
and this applies as well to Terminus Reservoir (Kaweah River),
Success Reservoir (Tule River), and Pine Flat Reservoir (Kings River
Project), which we have discussed. While all four of these reservoirs
are authorized for construction under the direction of the Secretary
of the Army in the Flood Control Act of 1944, section 8 of that Act
is not limited to authorizations for construction contained therein
but is of general applicability thereafter to "dams and reservoirs
operated under the direction of the Secretary of War [Secretary of
the Army]."

Subject to certain provisos not here pertinent, section 10 of the
1944 Act provides:
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That the following works of improvement for the benefit of navigation and the
control of destructive flood waters and other purposes are hereby adopted and
authorized * * for the post-war construction program, to be prosecuted under
the direction of the Secretary of War and supervision of the Chief of Engineers
in accordance with the plans in the respective reports hereinafter,
designated * *

San Joaquin River

The project for the Isabella Reservoir on the Kern River for flood control
and other purposes in the San Joaquin Valley, California, is hereby authorized
substantially in accordance with the recommendations of the Chief of Engineers
in his report dated January 26, 1944, contained in House Document Numbered
513, Seventy-eighth Congress, second session, at an estimated cost of $6,800,000.

The plan for the Terminus and Success Reservoirs on the Kaweah and Tule
Rivers for flood control and other purposes in the San Joaquin Valley, Cali-
fornia, in accordance with the recommendations of the Chief of Engineers in
Flood- Control Committee Document Numbered 1, Seventy-eighth Congres,
second session, is approved, and there is hereby authorized $4,600,000 for initi-
ation and partial accomplishment of the plan.

The project for flood control and other purposes for the Kings -River and
Tulare Lake Basin, California, is hereby authorized substantially in accordance
with the. plans contained in House Document Numbered 630, Seventy-sixth
Congress, third session, with such modifications thereof as in the discretion
of the Secretary of War and the Chief of Engineers may be advisable at an
estimated .cost of $19,700,000: Provided, That the conditions of local cooperation
specified in said document shall not apply: Provided frther, That the Secretary
of War shall make arrangements for payment to the United States by the State
or other responsible agency, either in lump sum or annual installments, for
conservation storage when used: Provided further, That the division of costs
between flood control, and irrigation and other water uses shall be determined
by the Secretary of War on the basis of continuing studies by the Bureau of
Reclamation, the War Department, and the local organizations.

Section 8 of the act provides as follows:

Sac. S. Hereafter, whenever the Secretary of War determines, upon recom-
menddtion by the Secretary of the Interior that any dam and reservoir project
operated under the direction of the Secretary of War may be utilized for irri-
gation purposes, the Secretary of the Interior is authorized to construct, operate,
and maintain, under the provisions of the Federal reclamation laws (Act of
June 17, 1902, 32 Stat. 388, and Acts amendatory thereof or supplementary
thereto), such additional works in connection therewith as he may deem neces-
sary for irrigation purposes. Such irrigation works may be undertaken only
after a report and findings thereon have been made by the Secretary of the
Interior as provided in said Federal reclamation laws and after subsequent
specific athorization of the Congress by an authorization Act; and, within the
limits of the water users' repayment ability such report may be predicated on
the allocation to irrigation of an appropriate portion of the cost of structures
and facilities used for irrigation and other purposes. Dams and reservoirs
operated under the direction of the Secretary of War may be utilized hereafter
for irrigation purposes'. only in conformity with the provisions of this section,
but the foregoing requirement shall not prejudice lawful uses now existing:
Provided, That this section shall not apply to any dam or reservoir heretofore
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constructed in whole or in part by the Army engineers, which provides conser-
vation storage of water for irrigation purposes.

It is to be noted that the authorization in each case included in
the quotation from section 10 above is for a reservoir "for flood con-
trol and other purposes", each to be "in accordance with" plans and
recommendations designated in the text. Consistently therewith,
the first sentence of section 8 of the Act provides for a determination
by the Secretary of the Army, upon reconmnendation by the Secretary
of the Interior, that any such dam and reservoir project may be
utilized for irrigation purposes as one of the "other purposes" for
which construction was authorized. This sentence contains a recog-
nition by specific provision that "additional works" may be required
in order to utilize the reservoir for irrigation purposes. These addi-
tional works are not included in the authorization for construction
of the dam and reservoir, but rather are required by the second sen-
tence to be reported in accordance with the Federal reclamation laws
for "specific authorization of the Congress by an authorization Act."
The final portion of the sentence deals with repayment of those costs
"of structures and facilities used for irrigation and other purposes"
allocated to irrigation. This clearly contemplates an allocation of an
appropriate share of the cost of joint facilities including the dam
and reservoir.'

Thus the Congress provided with respect to prospective situations
wherein, in connection with the reservoirs authorized for construc-
tion, additional works would be determined necessary in order to
utilize for irrigation purposes reservoirs "operated under the direc-
tion of" the Secretary of the Army. This much of the section would
seem to complete the legislative provision for such situations, namely,
where additional facilities are required, including the requirement
that such works be constructed, operated and maintained "under the
provisions of the Federal reclamation laws."

The section then proceeds to lay down the general proposition that

Dams and reservoirs operated under the direction of the Secretary of War
[the Army] may be utilized hereafter for irrigation purposes only in conformity
with the provisions of this section *

This sentence is not in terms limited to situations where additional
works are required for irrigation purposes, nor is that limitation to
be inferred inasmuch as the preceding sentences have already made
provision respecting such situations. It is, therefore, to be construed
to apply, just as it is stated, to "dams and reservoirs" under direc-
tion of the Secretary of the Army without further limitation. To

'The allocation procedure actually employed in connection with costs of Pine Flat Reser-
voir are Indicated hereinafter. :
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say that this sentence is limited to cases involving additional works
would be to place upon the phrase "in conformity with" an interpre-
tation foreign to its plain intendment, such as substituting "author-
ized in the manner provided by" or similar language. Looking to
the definition of "conformity" (Webster's New International Dic-
tionary, Second Edition, Unabridged) we find:

1. a Correspondence in form, manner or character; a point of resemblance, as
of tastes. b Harmony; agreement;. congruity;-now usually followed by with.
2. Action, or an act, of conforming to something established, as law or fash-
ion; compliance; acquiescence.

From this we see that the substantive provision of the third sentence
of section 8 is not dependent upon or a part of the limited provision
for additional works, but is rather independent and requires treat-
ment corresponding with, or conforming to, that prescribed in the
prior provision. By "conformity" the sentence cannot refer to Con-
gresvional authorization of additional works, because that would be
identical to that portion of prior provision dealing with a limited
class of reservoirs. There is left only, then, the general meaning that
in all cases of "dams and reservoirs operated under the direction of"
the Secretary of the Army, the Secretary of the Interior shall "oper-
ate, and maintain, under the provisions of the Federal reclamation
laws," such works for irrigation purposes, thus conforming to the
prior provision. There is, incidentally, no dispute that the irrigation
use is subject to regulation for flood control.

Thus it seems to us that the affirmative answer here given is clearly
required by construction of the Act itself within its four corners.
Likewise, if we look to the legislative history, the propriety of the
answer becomes equally evident.

It is recognized that reasonable differences may exist as to the mean-
ing of statutory language, and legislative materials are competent to
show intention. United States v. Dickerson (1940) 310 U.S. 554.
Events leading up to introduction of a bill and the circumstances indi-
eating its purpose are appropriate for inquiry. Collins v. Hardyman
(1951) 341 U.S. 651. After introduction of a bill the reports of legis-

lative committees, including conference committees, are most com-
monly used and considered most authoritative extrinsic aids to con-
struction. N.L.R.B. v. Denver Bldg. Council (1951) 341 U.S. 675;
Algoina Plywood and Veneer Co. v. Wisconsin Emnploymnent Relations
Board (1949) 336 U.S. 301; Gooch V. United States (1936) 297 U.S.
124. The testimony of a witness concerning the meaning of a pro-
posed amendment is regarded as evidence. Railway abor Associa-
tion v. United States (1950) 339 U.S. 142. And statements by a leg-
islator who introduced a bill or who is in charge of a bill, as well as

493472-59 4
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discussions on the floor of either chamber of the Congress are persua-
sive of legislative intention. Fong Haw Tan v. Phelan (1948) 333
U.S. 6; N.L.R.B. v. Denver Bldg. Council, supra; Ahrens v. Clark
(1948) 335 U.S. 188.

The expressions of administrative views which were made known
to the Congress during its deliberations on the bill (H.R. 4485, 78th
Cong.), expressions of responsible members and agencies of the Con-
gress during its deliberation, and the position taken by the President
and other responsible officials in the executive branch after enactment
of the legislation, which position has never been denied by action of
the Congress, are persuasive. Those portions of the legislative history
and administrative construction which are strictly pertinent to this
inquiry are outlined herein.

Under date of February 7, 1944, the President wrote to the Chair-
man of the House Flood Control Committee. Pertinent excerpts
from that letter follow:

Over two years ago, on May 5, 1941, I wrote to you about the Kings River
project and the Kern River project in California. Your committee was then
considering the authorization of both of these projects for development by
the Corps of Engineers under the jurisdiction of the Secretary of War. * *

I said, in part: "Good administration continues to demand that projects which
are dominantly for irrigation should be constructed by the Bureau of Recla-
mation, Department of the Interior, and not by the Corps of Engineers, War
Department. The Kings River project is authorized for construction by the
Bureau of Reclamation at this time. The proposed project on the* Kern
River < * * is dominantly an irrigation project * Neither of these
projects, therefore, should be authorized for construction by the Corps of
Engineers. To do so would only lead to needless confusion." That letter is
applicable today.

The President stated that "these projects should be constructed by
the Bureau of Reclamation" and the cost charged to irrigation should
be '"financed on the basis of the prevailing Federal policy of 40 annual
payments by irrigation beneficiaries." Further, he stated that "these
projects should be maintained and operated by the Bureau of Recla-
mation, but operation for flood control should be in accordance with
regulations prescribed by the Secretary of War." The President's
concluding paragraph contained the following:
No matter what agency builds a multiple-purpose structure involving in even
a minor way the interests of the other, the agency with the responsibility for
that particular interest should administer it in accordance with its authorizing
legislation and general policies. For example, the Bureau of Reclamation in
the Department of the Interior hould administer, under the Reclamation laws
and its general policies, those irrigation benefits and phases of projects built'
by the Corps of Engineers. [All italics in the President's letter supplied.]

From, the position of the President stated in this letter, the matter
has a demonstrable continuity through the course of deliberations
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of the Congress and the enactment and approval of the bill. The
awareness on the part of Congress of the executive position,. and
the treatment accorded the President's request, will be apparent
hereinafter.

At the outset, it is obvious that the final enactment did not meet
one part of the President's request, namely, that "these projects
should be constructed by the Bureau of Reclamation," as the reser-
voirs themselves were authorized for construction under the super-
vision of the Chief of Engineers (section 10). The simple question,
then, is whether the, final enactment met the President's request that
"these projects should be-maintained and operated by the Bureau of
Reclamation, but operation for flood, control should, he in accordance
with regulations prescribed by the Secretary of War."

In this connection, note should be taken of an exchange between
the Secretary of the Interior and the Director, Bureau of the Budget.
Under date of April 5, 1944, the Director requested the views of the
Secretary with respect to H.R. 4485.2 The Secretary replied on April
10, 1944, and supplemented that letter under date of April 21, 1944,
by setting out specific amendments which he recommended for the
pending bill. The third amendment which he recommended was a
substitution for section 6 of the bill (which finally became section 8).
The comment in his letter covering this amendment was:

The * * * third, and fourth amendments are in accord with the principles
expressed in the President's letter of February 7 with respect to H.R. 3961, the
omnibus rivers and harbors bill. They also follow closely the amendments to
that bill suggested in my report to the Senate Committee on Commerce, to
which you stated there was no objection in your letter of April 15. The differ-
ences in the text of the amendments are primarily accounted for by the need
of fitting them into the framework of H.R. 4485, the general provisions of which
are of considerably broader application than the corresponding provisions of
H.R. 3961.

Here, then, the President's Cabinet officer responsible for the subject
matter proposed specific amendment to meet a part of the President's
policy; and it is pertinent to examine that proposal, so couched, with
relation to that part of the legislation finally enacted as section 8.
For a clear conception of that relationship, there follows a composite
of the Secretary's proposed amendment and the final section 8, the
material struck through appearing only in the Secretary's proposal,
the material underlined appearing only in the act, and the clear text
being common to both:

Sec. 68. Hereafter, whenever the Secretary of War determines, upon recom-
mendation by the Secretary of the Interior that any dam and reservior project
operated under the direction of the Secretary of War es* be eeBsiste*ty may be

a Later enacted as the Flood Control Act of 1944.
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utilized for irrigation purposes, the Secretary of the Interior is authorized
to construct, operate, and maintain, under the provisions of the Federal reclama-
tion laws (Act of June 17, 1902, 32 Stat. 388, and acts amendatory thereof or
supplementary thereto), ea nne}t e pfes ieies of ether aieable lawsy such
additional works in connection therewith as he may deem necessary for irri-
gation purposes. Such irrigation works may be undertaken only after a report
and findings thereon have been made by the Secretary of the Interior as pro-
vided in said Federal reclamation laws of ether applisb e laws and after subse-
quent specific authorization of the Congress by an authorization Act; and, within
the limits of the water users' repayment ability such report may be predicated
on the allocation to irrigation of an appropriate portion of the cost of structures
and facilities used for irrigation and other purposes. Dams and reservoirs op-
erated under the direction of the Secretary of War may be utilized hereafter
for irrigation purposes only in conformity with the provisions of this section,
but the foregoing. requirement shall not prejudice lawful uses now existing.
Provided, That this section shall not apply to any dam or reservoir heretofore
constructed in whole or in part by the Army engineers, which provides conserva-
tion storage of water for irrigational purposes.

It will be seen that none of the differences represented, including the
requirement for Congressional authorization, is controlling with re-
spect to the question to which our considerations are here addressed.

Thereafter, from the Executive Office of the President, the Acting
Director, Bureau of the Budget, replied to the Secretary under date
of May 20, 1944, and said concerning this particular point:

* * x I note that the House of Representatives has, since you wrote, amended
section 6 [later section 8] by the insertion of the words "under existing reclama-
tion law" to define the regulations to be prescribed by the Secretary of the
Interior in connection with the use of storage for irrigation at War Depart-
ment dam and reservoir projects. It would seem to me that this change would
give the Department of the Interior all the authority necessary. 3

In H.R. 4485 as introduced, section 6 read as follows:
SC.. 6. Hereafter, whenever in the opinion of the Secretary of War and, the

Chief of Engineers any dam and reservoir project operated under the direction,
of the Secretary of War can be consistently used for reclamation of arid lands, it
shall be the duty of the Secretary of the Interior to prescribe regulations for
the use of the storage available for such purpose, and the operation of any such
project shall be in accordance with such regulations. Such rates, as the Secre-
tary of the Interior may deem reasonable, shall be charged for the use of said
stored water; the moneys received to be deposited in the Treasury to the credit of
miscellaneous receipts.

Before referral to the Senate, the above portion of section 6 had been amended by the
House to add "under existing reclamation law" following "to prescribe regulations." This
House amendment, however, as previously noted, was not the final form of the provision.
Following the action of the Committee of Conference, which is noted hereinafter, the
managers on the part of the House of Representatives, in reporting back to the House
(H.Rept. No. 2051, 78th Cong., 2d Sess.), stated:

This amendment of the Senate replaces section 6 of the House approved bill
with certain modified language substantially as requested by the Secretary of the
Interior and constitutes section of the Senate approved bill. The Senate lan-
guage will provide for more effective administration in relation to the various
technical features of the Federal reclamation law. It establishes a procedure for
the utilization of multiple-purpose projects for irrigation purposes when the Secre-
tary of War determines upon recommendations of the Secretary of the- Interior
that a project operated under the direction of the Secretary of War may be utilized
for irrigation purposes.
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It was after this exchange that Senator Overton, on June 22, 1944,
submitted to the Senate Report No. 1030 to accompany H.R. 4485,
recommending passage with amendments. Amendment No. 10 in
that report set out the language of section 8 down to the proviso
precisely as it appears in the act. Concerning this amendment, the
Committee Report stated:

During the hearings and also by letter the Secretary of the Interior ex-
pressed to the committee his views. with regard to the utilization of multiple
purpose projects under the control of the War Department where irrigation may
be involved and he expressed the view that the laiguage i n H.R. 4485, if modi-
fied would provide for more effective administration in relation to the various
technical features of the Federal Reclamation laws. The committee therefore
recommends the adoption of amendment No. 10 which is generally in accord with
ewisting law and the epressed views of the Secretary of the Interior. [Italics
supplied.]

This is a significant point in the progress of the legislation. It is
clear that neither the President nor the Secretary of the Interior, on
the one hand, nor the Senate Committee, on the' other hand, made any
distinction concerning the responsibility for operation and mainte-
nance for irrigation purposes on the basis of whether or not additional
works were found to be required. True, the section requires specific
authorization of additional works "upon recommendation by the Sec-
retary of the Interior" that such a reservoir is useful for irrigation
purposes, but those are only such works "as he may deem necessary for
irrigation purposes." [Italics supplied.] The absence of any ref-
erence in the third sentence of section 8 to a determination that addi-
tional works were or were not to be necessary denies any alleged
distinction in jurisdiction based on the Secretary's determination with
respect to the necessity for additional works.

Although Senate Report No. 1030 of June 22, 1944, noted above,
does not set forth a report from the Secretary of the Interior, the
statement quoted from the report is presumed to refer to the Secre-
tary's letter of June 2, 1944, to Senator Josiah W. Bailey, Chairman
of the Committee on Commerce. In that letter, the Secretary recom-
mended enactment of H.R. 4485 provided it was amended "substan-
tially" along certain lines. His recommendation pertinent here is as
follows:

Fourth, I regard section 6 [later section 8] of the bill as intended to provide
for the application of the Federal reclamation laws to projects having irrigation
possibilities. The desirability of such application is discussed in the portion of
my report of April 17 which deals with provisions of this section of the rivers
and harbors bill. However, the provisions of this section are not entirely apt in
their relation to the various technical features of the Federal reclamation
laws. For this reason, I would much prefer to have the section read substan-
tially in accord with the following proposed amendment: [Italics supplied].
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He then set out a formi of amendment identical with that proposed in
his letter of April 21, 1944, to the Bureau of the Budget as noted
above. There certainly is not the slightest hint in the Secretary's
expressed views, or in the Congressional response by adoption of the
amendment, that the jurisdiction of the Secretary or the application
of the Federal reclamation laws was to be limited to cases where addi-
tional works were required. On the contrary, among those "projects
having irrigation possibilities" as stated by the Secretary, he specifi-
cally advised Senator Bailey concerning the four projects which we
are discussing, as follows:

Each of the foregoing projects is a logical extension of the main Central
Vailey project now under the jurisdiction of the Bureau of Reclamation in this
Department. Moreover, each of these projects is dominantly an irrigation
project. * * * The President has, on more than one occasion, expressed the
firm view that, the Kings River and Kern River projects are dominantly irriga-
tion projects and that they ought to be built by the Bureau of Reclamation. I
have urged the same view many times. These considerations apply with equal
force to the Terminus and Success reservoirs * *

These four projects to which the special attention of the Congress was
invited are four reservoirs which "may be utilized for irrigation pur-
poses" by the terms of the act which do not require the authorization
or construction of "additional works in connection therewith" for
irrigation purposes.

During the latter period of consideration of H.R. 4485 by the
Senate, there was affirmative pressure to amend the bill so as to re-
move the application of the Federal reclamation laws from conserva-
tion storage in these Army reservoirs. The President referred to this
in his letter of August 7, 1944, to Senator John H. Overton wherein he
stated:

It may well be that testimony before your Committee in favor of the con-
struction of these projects by the Corps of Engineers was a reflection of the
desire of certain large land interests in California to obtain irrigation and other
benefits without being subjected to the repayment requirements and the other
public safeguards that are a part of the reclamation law, but I do not believe
that this should be allowed to obscure the fundamental objectives of that law.
In this connection, I was pleased by the inclusion of the irrigation amendment.

The President then reiterated his view that construction should be by
the Bureau of Reclamation.

Further note is taken of this pressure in the letter of the Secretary of
the Interior to the Vice President on November 21, 1944. The Secre-
tary said in part,

In the interest of sound reclamation development in the western United
States, I call to your attention recent proposals, regarding the Rivers and
Harbors bill and the Flood Control bill, which will be urged upon the Senate
when it gives active consideration to those measures. These proposals, if adopted,
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would breach the long-established policies of the Congress under which recla-
mation development in the West has proceeded since 1902 in a manner that
has gained for it bipartisan and nation-wide support.'

Later, on November 29, 1944 the Secretary' addressed Senator lEll,
the Acting Maj ority Leader, in part as follows:

The long-established reclamation policies of the Congress are at stake in the
Flood Control bill, H.t. 4485. Proposed amendments which may be debated
today, would authorize the Corps of Engineers to develop and dispose of irriga-;
tion water storage without regard to the repayment and land policies of the
Federal reclamation laws.

The * * * California interests initiated a proposed amendment of section
8 in the bill as reported to the Senate. * * * The Californians' proposed amend-
ment would delete from the section, as reported to the Senate, the provision
that dams and reservoirs under the jurisdiction of the War Department may
be utilized for irrigation purposes only in conformity with the provisions of this
section.

The amendments to which these references were made were not
adopted. Further, to show that the President had before him when
he completed the legislative process. by signing the bill, the accepted
construction of the provisions of the bill in this respect, reference is
made to the Secretary's report on the enrolled bill under 'date of
December 20, 1944. The Secretary stated in part:

Were H.R. 4485 to be approved, the situation of the California projects would
be as described below. The Corps of Engineers would be authorized to build
a number of projects in the Central Valley area of California, including the
Kings River' Project and the Kern River Project. * * * Under Section 8 of the
bill, the use of water from those projects for irrigation purposes would be
subject to the jurisdiction of the Secretary of the Interior and would be
governed by the: Federal: reclamation laws. In net effect, therefore, while the
Corps of Engineers would be authorized to construct the projects and to operate
them for food control purposes, their use for reclamation *. * would be governed
by the reclamation laws and their administration for these purposes would be
vested in the Secretary of the Interior.

It is thus clear that the President signed the bill with the knowledge
that the amendments as described above were not adopted by the
Congress and with the statement of the Cabinet officer asserting re-
sponsibility for the reclamation functions before him.

As to the awareness on the part of the Congress of the construction
of the bill. consistent with the position here taken, we need only refer
to the record of the proceedings on the floor of the Senate after the
bill was reported to the Senate by the Committee of Conference.
The Congressional Record for December 12, 1944, at page 9403 [90
Cong.. Rec. 9264] sets out the following exchange between. Senator

Some of these proposals appear in the Congressional Record for September 19, 1944,
at page 7988. [90 Cong. Reo. 7882].
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Overton and Senator Hill, the Acting Majority Leader, concerning
section 8 as reported from the conference:

Mr. HILL. There still seems to be confusion on the part of some Senators with
reference to the application of reclamation laws in regard to some of these
projects.

I heard the distinguished senior Senator from Louisiana, when the bill was
under consideration, and I think he made it very clear. However, I wish to
ask this question: Is it not a fact that section 8 of this bill, as agreed to in
conference, makes some reclamation laws applicable to the handling of irriga-
tion water of any of the projects, including California projects, where it is found
that irrigation may be carried out? I ask the Senator in charge of the bill
whether it is not a fact that the President wanted the California projects in this
bill constructed under the Bureau of Reclamation so that the water policies
would conform to reclamation laws?

Mr. OVERTON. The Senator is correct with respect to the projects in the so-
called Central Valley of California. The President wrote me and the chairman
of the subcommittee in this regard. However, in view of the fact that the
Senate amendment made not only the California projects but all such projects
subject to irrigation laws, and in view of the fact that the House concurred in
this action by agreeing to section 8 of the Senate bill, I am sure that the
President will feel that we have met the problem that he raised. Section 8
of the bill clearly places reclamation uses of water from these projects under
the Secretary of the Interior and under the applicable reclamation laws. No
project in this bill which may include irrigation features is exempted from the
reclamation laws.

Mr. HiLL. I thank the Senator.
Mr. OVERTON. The Senate amendment made not only the California: projects,

but all such projects subject to the irrigation law. In view of the fact the
House concurred in that action by agreeing to section 8 of the bill, I am sure
the Senator from Alabama will feel that we have met the question which he
has raised. As I stated a while ago, section 8 of the hill clearly places reclama-
tion uses of water from all projects authorized in this bill under the Secretary
of the Interior, and under the applicable reclamation laws.

Mr. HnaL. I thank the Senator.

In the light of the foregoing, it is difficult to visualize a legislative
history which would disclose more clearly a situation wherein respon-
sible officials, executive and legislative alike, more consciously and
purposefully strove to bring about results in legislation according
to their own views, with clearer mutual understanding of the objec-
tives sought, the progress step by step, and the final legislative result
of the efforts. In fact, this history appears to be devoid of contradic-
tory persuasion, and the cumulative effect of the steps through which
it progressed cannot be ignored.

One provision of the 1944 act with respect to Pine Flat Reservoir,
which is not applicable to the other three projects here considered,
occurs in the authorization under section 10. The "project for flood
control and, other purposes for the Kings River and Tulare Lake
Basin" is there authorized "substantially in accordance with" the
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plans in House Document No. 630, 76th Congress, Third Session, with
the following provisos:

Provided, That the conditions of local cooperation specified in said document
shall not apply: Provided further, That the Secretary of War shall make ar-
rangements for payment to the United States by the State or other responsible
agency, either in lump sum or annual installments, for conservation storage
when used: Provided further, That the division of costs between flood control,
and irrigation and other water uses shall be determined by the Secretary of
War on the basis of continuing studies by the Bureau of Reclamation, the War
Department, and the local organizations.

The stated condition which the first proviso removed was set out in
the report of the Chief of Engineers (H. Doc. No. 630) requiring that
local interests contribute $4,710,000 toward first costs and maintain
and operate all the works after completion. It is understood that
the potential conservation benefits would be realized without the con-
struction of additional facilities other than two weirs to measure
inflow and outflow at the reservoir,' and the proviso appears to have
the obvious purpose of changing the form of local participation to
that of payment for conservation storage when used.

Recognizing the literal terms of the proviso to be that "the Secre-
tary of War [the Army] shall make arrangements for payment,"
I cannot agree that this controls the effect of the Act as to jurisdic-
tion and as to the application of the reclamation laws in the conserva-
tion use of reservoir storage. The literal terms of the proviso cannot
be isolated and adhered to blindly.

A pertinent view is expressed by Judge Learned Hand in Cuiseppi
v. Walling, 144 F. 2d 608, 624 (1944), where he said "There is no surer
way to misread any document than to read it literally * * *. And the
Supreme Court in Longsoremen v. Jneau Spruce Corp., 342 U.S.
237, 243 (1952) reminds that "literalness is no sure touchstone of
legislative purpose."

In United States v. Dickerson, 310 U.S. 554 (1940), the Supreme
Court discussed the use of legislative materials as aids to statutory
construction and stated:

It would be anomalous to close our minds to persuasive evidence of intention
- -~ on the ground that reasonable men could not differ as to the meaning of

words. Legislative materials may be without probative value, or contradictory,
or ambiguous, it is true, and in such cases will not be permitted to control the
customary meaning of words-or overcome rules of syntax or construction found
by experience to be workable; they can scarcely be deemed to be incompetent
or irrelevant. See Boston Sand and Gravel Co. v. United States, supra, at 48.
The meaning to be ascribed to an Act of Congress can only be derived from a con-
sidered weighing of every relevant aid to construction * * b. [Italics supplied.I

Report of the Board of Engineers (H. Doc. No. 630, spra).
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In the Boston Sand and Gravel case cited (278 U.S. 41, 1928) the
Court stated in part as follows:
It is said that when the meaning of language is plain we are not to resort to
evidence in order to raise doubts. That is-rather an axiom of experience than a
rule of law, and does not preclude consideration of persuasive evidence if it
exists.

The conclusion that section 8 of the act must be construed to govern
is amply supported in principle by precedents of statutory construc 7

tion and statements of the principle laid down by the Supreme Court.
The principle is particularly clearly enunciated in the following two
cases and cases cited therein. In Securities and Exchange Comomis-
sion v. Joiner Leasing Corp. (1043), 320 U.S. 344, the Court refers to
some of the maxims laid down in the construction of statutes and
stated:

Some rules of statutory construction come down to us: from sources that were
.hostile toward the legislative process itself and thought it generally wise to
restrict the operation of an act to its narrowest permissible compass. However
well these rules may serve at times to aid in deciphering legislative intent, they
long have been subordinated to the doctrine that courts will construe the details
of an act in conformity with its dominating general purpose, will read text in
the light of context and will interpret the tet so far as the meaning of the words
fairly permits so as to carry out in particular cases the generally expressed legis-
lative policy.

Particularly pertinent to the construction of section 10 in the light of
section 8 is the discussion by Justice Butler in Helvering v. N.Y. Trust
Co., 292 U.S. 455 (1934), where he says:

The rule that where the statute contains no ambiguity, it must be taken liter-
ally and given effect according to its language is a sound one not to be put aside
to avoid hardships that may sometimes result from giving effect to the legislative
purpose. Commissioner of mnvigration v. Gottlieb, 265 U.S. 310, 313. Bate
Refrigerating Co. v. SaZzberger, 157 U.S. 1,37. But the expounding of a statutory
provision strictly according to the letter without regard to other parts of the Act
and legislative history would often defeat the object intended to be accomplished.
Speaking through Chief Justice Taney in Brown v. Duchesne, 19 How. 183, this
court said (p. 194) : "It is well settled that, in interpreting a statute, the court
will not look merely to a particular clause in which general words may be used,
but will take in connection with it the whole statute (or statutes on the same sub-
ject) and the objects and policy of the law, as indicated by its various provisions,
and give to it such a construction as will carry into execution the will of the Legis-
lature, as thus ascertained, according to its true intent and meaning." Quite
recently in Ozawa v. United States, 260 U.S. 178, we said (p. 194) : "It is the
duty of this Court to give effect to the intent of Congress. Primarily this intent
is ascertained by giving the words their natural significance, but if this leads to
an unreasonable result plainly at variance with the policy of the legislation as a
whole, we must examine the matter further. We may then look to the reason
of the enactment and inquire into its antecedent history and give it effect in
accordance with its design and purpose, sacrificing, if necessary, the literal mean-
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ing in order that the purpose may not fail." And in Barrett v. Van Pelt, 268
U.S. 85, 90, we applied the rule laid down in People v. Utica Ins. Co., 15 Johns.
358, 381, that "a thing which is within the intention of the makers of a statute is
as much within the statute as if it were within the letter, ad a thing which-is
within the letter of the statute, isnot within the statute, unless it is within, the
intentionof the makers." [Italics supplied.]

A persuasive statement of the principle appears in Johctnsen v.
United States, 343 U.S. 427 (1952) wherein the Court was considering
a provision of the Public Vessels Act of 1925. In a suit by civilian
members of the crews of Army transport vessels, the Court stated:

If the congressional purpose was to allow damages for personal injuries sus-
tained by Federal employees while in the performance of duty, the literal language
of the act would allow action of the nature of those before us.

This general language, however, must be read in the light of the central purpose
of the act, as derived from the legislative history of the act and the surrounding
circumstances of its enactment.

The Court then points out certain historical factors concerning the
subject matter of the legislation and states:

With such a legislative history, one hesitates to reach a conclusion as to the
meaning of the act by adoption of a possible interpretation through a literal
application of the words.

After a rather exhaustive review of other related legislation the Court
concludes that:

As the Government -has created a comprehensive system to award payments
for injuries, it should not be held to have made exceptions to that system without
specific legislation to that effect.

The legislative history of the act, which demonstrates the intention
of Congress that, section 8 govern in the circumstances here -involved,
has been analyzed earlier in this memorandum. In addition and
equally available under the foregoing principles enunciated by the
courts, and likewise persuasive, is the entirety of the provisions of
the Flood Control Act of 1944.

The principal policy of the Congress expressly stated in the first
section of the act is "to facilitate the consideration of projects on a
basis of comprehensive and coordinated development." [Italics
supplied.] Responsibility for planning works for navigation and
flood control are placed in the Secretary of the Army; those for irri-
gation and incidental purposes in the Secretary of the Interior; cer-
tain measures for watershed protection and soil-erosion prevention in
the Secretary of Agriculture. (Sections 1 and 2.)

Section 9 approved the general comprehensive plans for the Mis-
souri River Basin which consisted of reports prepared by the Depart-
ment of the Army (House Document 475), and by the Department of
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the Interior (Senate Document 191), as revised and coordinated in
Senate Document 247. Section 9(b) assigned the plan of flood con-
trol to the Department of the Army and section 9(c) required the
reclamation and power developments to be undertaken by the Secre-
tary of the Interior to be governed by the reclamation laws. Thus
section 9 carries, for the Missouri Basin, the coordination of responsi-
bility and jurisdiction provided for generally elsewhere in the act.

Further, section 7 gives to the Secretary of the Army the regulatory
authority for flood control and navigation at Federal reservoirs, and
section 6 specifically authorizes him to contract the surplus waters at
reservoirs under his control for domestic and industrial uses.

Moving to section 8, there is no doubt of the specific authority
of the Secretary of the Interior to "construct, operate, and maintain
* * e additional works in connection therewith as he may deem neces-
sary for irrigation purposes" after action by the Congress, all "under
the provisions of the Federal reclamation laws." It there provides
that "dams and reservoirs operated under the direction of the Secre-
tary of War [the Army] may be utilized hereafter for irrigation pur-
poses only in conformity with the provisions of this section * *

Now it is suggested by some that conservation uses at reservoirs of a
limited class, namely, those not requiring additional works for such
use, are somehow placed under the jurisdiction of the Secretary of
the Army.

There is obvious intention and effective prescription for delineation
and coordination of functions between the two Departments exhibited
in those portions of the act just outlined. The entire range of poten-
tial uses of the reservoirs is covered. To segregate this limited class
of reservoirs wherein additional works are not required, from the
general provisions of section 8 governing conservation use would at
the least be a strained construction based on no logical distinction
recognized in or deductible from the act itself. Uncertainty in the
construction of these provisions leads only to a situation wherein the
water users are bidders for the greatest favors in their view as be-
tween the governing policies of the two Departments. I cannot accept
the view that the act is uncertain in this respect when read from be-
ginning to end as a comprehensible document.

Our construction of the act above outlined is sustained not only by
its terms and structure when considered as an entirety, and by the
legislative history discussed at length, sVuPra, but, in addition, by
actions of the Congress and of the executive branch subsequent to the
passage of the Flood Control Act of 1944.

The Kings River project receives some emphasis in certain of these
subsequent actions because (1) physical construction commenced



525i RESPONSIBILITY FOR IRRIGATION FUNCTIONS 5411
November 1, 1957

earlier than in other projects, and (2) the proviso referred to
was picked up in some quarters as being meaningful.

The War Department Civil Appropriation Act, 1947 (act of May 2,.
1946, 60 Stat. 160), contained an appropriation of $1,000,000 for the
project subject to the following: p

Provided, That none of the appropriation for the Kings River and Tulare Lake
project, California, shall be used for the construction of the dam until the See-
retary of War has received the reports as to the division of costs between flood
control, navigation, and other water uses from the Bureau of Reclamation and
local organizations and, with the concurrence of the Secretary of the Interior,
shall have made a determination as to what the allocation shall be: Provided
further, That the reports from these continuing studies shall.be made not later
than six months from the date of the enactment of this Act and that the agree-
ment of concurrence shall be made not later than nine months from the date
of the enactment of this Act.

With respect to this item, the President issued a statement on May 3,
1946, in which he stated in part as follows:

The War Department Civil Functions Appropriation Bill, 1947 (H.R. 5400),-
which I approved on .May 2, 1946, makes appropriations for a number of thor-
oughly worth-while projects that will further the development of the water
resources of the Nation. I am also glad to note that the Congress, by the addi-
tion of eertain provisos to the item for the Kings River Project, California, has;
afforded an opportunity for assuring that the Federal reclamation policy, in-
eluding repayment and the wide distribution of benefits, will apply to: that
project. This is in accordance with the view thaC I have heretofore expressed
and the position repeatedly taken by the late President Roosevelt. It is con-
sistent with the policies laid down by the Congress in the Flood Control Act
of 1944.

* *: e * * * 4

In the meantime, in view of the legislative history of the provisos in the
Kings River item, and in view of the disadvantageous position in which the:
Government would be placed if repayment arrangements were unduly post-
poned, I am asking the Director of the Budget to impound the funds appropri-
ated for construction of the project, pending determination of the allocation
of costs and the making of the necessary repayment arrangements.

Pre-release copies of this statement were transmitted by the Presi-
dent, by letters of May 2, 1946, to the Secretary of War and the Sec-
retary of the Interior. He requested the Secretary of the Interior
to "issue instructions to the Commissioner of Reclamation to proceed
forthwith to make the necessary repayment arrangements with the
prospective water users," and advised the Secretary of War that "The
Chief of Engineers should join with theCommissioner of Reclamation
in advising prospective. water users of the desirability of early
action on their part in the making of the necessary repayment
arrangements."

The President's statement shows that it was not his purpose to
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proceed administratively in a manner contrary to the legislation;
rather, he clearly stated his view that the policies embodied in both
the 1944 act and the appropriation act sanctioned the course which
he directed. The construction given to a statute by those officials in
the executive branch upon whom the duty of executing its provisions
devolves is entitled to great weight-in the judicial consideration of
the meaning of the statute. United States v. Zucca (1956), 351 U.S.
91; Deluxe Check Printers v. Kelm (1951) 99 F. Supp. 783; Douglas
v. Edwards (1924) 298, Fed. 229. It is pertinent also to recognize
that those whose duties call upon them to interpret laws are often
participants in the drafting of such lawsi Hastings and Dakota
Railroad Company v. Whitney (1889) 132 U.S. 357. "The construc-
tion to be given to a statute by those charged with the duty of execut-
ing it is always entitled to, the most respectful consideration, and
ought not to be overruled without cogent reasons." [Id., 366.3

At this point, the case of Kern Rier Co. v. United States (1921),
257 U.S. 147, is worthy of some detailed attention. The controversy
arose over the nature and extent of a right-of-way acquired by the
Kern River Company under the act of March 3, 1891 (26 Stat. 1095),
as supplemented by the act of May 11, 1898 (30 Stat. 404). The
canal constructed on the right-of-way was used for the generation
of electric power, but not for irrigation purposes. The 1898 act
provided in part:

That the rights-of-way * may be used for purposes of a public nature;
and said rights-of-way may be used for purposes of water transportation, for
domestic purposes, or for the development of power, as subsidiary to the main
purpose of irrigation.

The Court held that the United States was entitled to a decree de-
claring a forfeiture of the right-of-way, and Justice Van Devanter
made the following analysis toward the Court's conclusion: ;

.This section did .no more than to permit rights of way obtained under the
act of 1891, the use of which was restricted to irrigation, to be also used for
the other purposes named in the section. Irrigation was'still to be the "main
purpose" and the other purposes were to be subsidiary. True, there are in the
section words and punctuation from which it might be argued that the "pur-
poses of a public nature" were to be independent and might even be exclusive;
but the fair import of the section as a whole is the other way. Besides, its legis-
lative history indicates that what actually was intended was to recognize irri-
gation as the primary purpose and to make all the other purposes secondary
to it. When the bill was introduced in Congress it contained a provision declar-
ing, without any qualification, that rights of way under the act of 1891 might
be used for supplying water for "domestic, public, and other beneficial uses."
The committee in charge of the bill sought the views of the Land Department,
and the' Assistant Commissioner of the General Land Office submitted a report
wherein he criticised that provision as being too much of a departure from the
princie and spirit of the act of 1891 and recommended that it be eliminated
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and the present section substituted in its stead. In explaining and commending
the section he said: "If it were allowable to use the right of way for domestic
or public purposes or for certain other purposes, which will not diminish the
amount of water available for irrigation, as subsidiary to the main purpose of
irrigation, the act of 1891 would be much more satisfactory in its operation and
the intention of the act as conferring a general benefit would be fully sub-
served." The bill was amended in accordance with his recommendation and
was enacted in that form. House Report, No. 2790, 54th Cong., 2d sess.; House
Report, No. 279, 55th Cong., 2d sess. In administering the act of 1891 as thus
supplemented the Secretary of the Interior was called upon to construe the
section on several occasions and his decisions were uniformly to. the effect that
it regarded irrigation as the controlling purpose and all the other uses as essen-
tially subsidiary. See 28 L.D. 474; 32 L.D. 452 and 461; 7 L.D. 78; House
Doc. No. 5, pp. xii-xiii, 56th Cong., 1st sess.; Utah Power & Light Co. v. United
States, supra. Even if the meaning were not otherwise made plain, we should
be slow to reject the construction thus put on the section by the head of the
department charged with administering it. Logan v. Davis, 233 U.S. 613, 27.

A more pertinent and persuasive precedent for the principles and
methods of legislative construction which I have relied upon for the
specific question covered in this opinion could hardly be found short
of actual submittal of the instant inquiry to the Supreme Court.

Compatibly with the instructions of the President of May 2, 1946,
spura, the Chief of Engineers and the Commissioner of Reclamation
on June 24, 1946, signed a joint statement including the following:

By Congressional enactment and Presidential direction, provision has been
made for Federal construction of the Pine Flat Dam after such time as the
necessary allocations of costs and necessary repayment arrangements are made.
Pending those determinations, the initial construction appropriations are im-
pounded. The Army Corps of Engineers and the Bureau of Reclamation, in
compliance with Congressional and Executive direction, each stand ready to
proceed with their work on this beneficial project. Under existing Congres-
sional authority, the Corps of Engineers will start construction after costs
are allocated with the concurrence of the Secretary of the Interior, and after
required repayments are insured by contract, under Reclamation Law, between
the water users who are beneficiaries of the development and the Secretary of
the Interior.

Thus, in aid of the negotiations with the water users of the Kings
River, the President impounded the funds available for construction
pending the "allocation of costs and the making of necessary repay-
ment arrangements." Thereafter, the required study of allocation
of costs was pursued by the two Departments, and on January 31,
1947, the Secretary of War, with the concurrence of the Secretary of
the Interior, reported to the President the results of that study. He
stated in part as follows:

If this were purely a flood control project it would be built entirely at Fed-
eral expense. Irrigation values are involved, however, and the War Depart-
ment in making repayment arragements for water conservation features as
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required by the authorizing legislation could have proceeded without placing
any special requirements on local water users, except the requirement of ade-
quate repayment. The Bureau of Reclamation, on the other hand, operates
under the Federal Reclamation Laws which require certain limitations in
size of land holdings, and certain contract provisions before water can be sup-
plied from such a project to water users. * * 

While this Department was directed by Congress in the Flood Control Act
of 1944 to "make arrangements for payment to the United States by the State
or other responsible agency, for conservation storage when used," these re-
payment arrangements are now to be made by the Commissioner of Reclamation
in accordance with your instructions, and the Chief of Engineer6 and Commis-
sioner of Reclamation issued a joint statement on June 24, 1946, to that effect.
There must also be agreement between the Bureau of Reclamation and water
users before repayment arrangements can be completed. This should not, how-
ever, delay further the initiation of the project and the providing of urgently
needed flood control. * *

I have already construed the provision that the Secretary of the
Army "make arrangements for payment * * * for conservation
storage where used" based on an assumption that he was intended
to be the negotiating agent, and have concluded that the reclamation
laws nevertheless govern the conservation use. Going even further,
if the matter were to be analyzed from the point of view that the
Secretary of the Army was authorized to make such arrangements
without specific statutory guidance, it appears that he committed him-
self to the nature of those arrangements by the terms of his letter of
January 31, 1947, referred to above. As indicated above, the act of
May 2, 1946, required that the report of division of costs be made
with the concurrence of the Secretary of the Interior not later than
nine months from that date. In his letter complying with that re-
quirement, concurred in by the Secretary of the Interior, he recom-
mended to the President that "funds appropriated by the War De-
partment Civil Appropriation Act of May 2, 1946, be released from
impoundment by the Bureau of the Budget so that construction may
be started without delay."

The recommendation of the Secretary of War referred, of course,
to the announcement by the President on May 3, 1946, that the Di-
rector of the Budget was instructed to impound the funds "in view
of the disadvantageous position in which the Government would be
placed if repayment arrangements were unduly postponed," such im-
poundment to be effective "pending determination of the allocation
of costs and the making of necessary repayment arrangenwents."
[Italics supplied.] The italicized portion is an obvious reference to
the second proviso in the authorization of the Kings River project.

Thus, on the part of the Secretary of War, the January 31 letter
affirmatively purported to (1) meet the dead-line set in the appro-
priation act for a determination of the allocation of costs, (2) carry
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out the directive contained in the Flood Control Act of 1944 to make
arrangements for payment for conservation storage, and (3) meet
the condition placed by the President on the release of funds flor the
construction of Pine Flat Reservoir. The Secretary's statement of
the satisfaction of these several requirements appears in his letter
as follows:

In view of the above considerations, the War Department proposes that the
Kings River project be constructed immediately and operated initially for
flood control. The project will not be operated for irrigation until agreement
has been reached between the Bureau of Reclamation and local water users
on the division of cost and on repayment arrangements. It is understood, how-
ever, that in flood control operation there will be no modification of. natural
stream flow except regulation essential to provide flood control. When the
project is operated for irrigation such operation will be in accordance with
agreements and contracts between the Bureau of Reclamation and local watei
users under Federal Reclamation Laws.

Accordingly, I recommend that funds appropriated by the War Department
Civil Appropriation Act of May 2, 1946, be released from impoundment by. the
Bureau of the Budget so that construction may be started without delay.

It is inconceivable to me that this definitive and formal action by

the Secretary of War, relied upon and concurred in by the Secretary

of the Interior and transmitted to the President in conformity with

an act of Congress and the instructions of the. Chief Executive, can

now be viewed by anyone as a tentative or temporarily useful state-

ment of position to be thereafter denied and subjected to a complete

reversal. I must reject any view that the matter is any longer open

to question.

We may look, for example, to one immediate purpose and result of

the statement of position by the Secretary of War. Briefly stated, the

President had impounded construction funds to protect the interest of

the United States pending the determination of allocation' of costs and

the establishment of repayment arrangements. On the strength of the

allocation report in the letter and the stated arrangement for agree-

ment to be "reached between the Bureau of Reclamation and local

water users on the division of cost and on repayment arrangements"

the President authorized the release of funds for expenditure by the

Secretary of War pursuant to applicable directives. Pine Flat

Reservoir was thereafter constructed and placed in operation by the

Corps of Engineers.

Negotiation by the Bureau of Reclamation and the water users on

the Kings River commenced actively more than 11 years ago. The

complicated situation with respect to diversity of identity among water

users as individuals,. private companies and public organizations, and

the complicated status of innumerable claims to the right to the use of

493472-59 5
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water, substantially all of which were covered by a certain Water
Right Indenture and a certain Administration Agreement; supple-
mented and amended, which serve substantially in lieu of a judicial
adjudication on the river, all made a rather formidable base for nego-
tiation of the repayment of costs under the provisions of the reclama-
tion laws. A additional obstacle to the efforts at negotiation has
been the desire of important local interests to see the negotiation as-
sumed by the Secretary of War unfettered by the requirements of the
reclamation laws.

All of this negotiation has taken place in the presence, of the well-
understood fact that accepted practices of flood control at Pine Flat
in themselves provide an important share of the conservation benefits
created, and that the regulation for flood control can be so rescribed as
to provide substantially all of those benefits. This fact is recognized,
among other places, by necessary implication in the letter of the Secre-
tary of War just quoted, as well as in the report of the Board of En-
gineers for Rivers and Harbors set out in House Document No. 630,
s.upra.

One other item of legislative action should be noted in this con-
nection. The bill for appropriation for civil functions of the War
Department for fiscal. year 1948, supra, included funds for the Pine
Flat and Isabella Reservoirs. As a result of conference on the bill,
House Report No. 1110, 80th Cong., 1st Sess., contained the following
statement of the managers on the part of the House:

In making appropriations for the Isabella and Pine Flat Reservoirs in Cali-
fornia, included in the total for flood control in the Senate amendment, page
9, line 5, the conferees do so with the understanding that, of course, the disposi-
tion of water therefrom for irrigation purposes will be subject to the Federal
reclamation laws in accordance with ection 8 of the Act of December 22, 1944
(58 Stat. 887), and these reservoirs will be planned and operated in such fashion
as will fully protect the integrity of the repayment principles of the reclama-

**on law. [Italics supplied.]

Identifiable appropriations for the Bureau of Reclamation were
requested and made for the expense of negotiating contracts on the
Kings River and the Kern River as follows:

Interior Department Appropriation Act, 1947 (July 1, 1946, 60
Stat. 348, 367), Kings River Project, California, $100,000. Interior
Department Appropriation Act, 1948 (July 25, 1947, 61 Stat. 460,
475), Kings River Project, California, $100,000. Interior Depart-
ment Appropriation Act, 1949 (June 20, 1948, 62 Stat. 1112, 1129),

8 For a record of the negotiations with the Kings River water users see "Excess Land
Provisions of the Federal Reclamation Laws and the Payment of Charges," Part Two,
prepared for the Subcommittee on Public Works and Resources of the Committee on Gov-
ernment Operations, House of Representatives, in May 156.
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Kern River Project, California; $42500. ' After' the appropriation
act 'for fiscal" year 1950,'the construction fund appropriations to the
Bureau of Reclamation were contained generally ina lump sum rather
than in individual items. However, for fiscal year 1952 funds were
requested for both Kings River and Kern River and were included
in the total appropriation. In subsequent years specific requests were
not made because unobligated balances were sufficient for purposes of
contract negotiation and administration.

The appropriation of funds for this purpose after the administra-
tive position assumed as noted above, and the absence of any incon-
sistent action of the Congress, may be considered in support of the
position here taken. See Chapman v. Federal Power Commision,
(1953) 345 U.S. 153; Brooks v. Dewar, (1941) 313 T.S. 354. The
affirmative comments of the House Conferees on the occasion of the
1948 Civil Functions appropriation item serves to give added em-
phasis to the principle.

Since February.4, 1954, there have been in effect interim contracts
with the Kings River Conservation District, representing substan-
tially all of the water users, providing for the storage and' release,
subject to flood control, of irrigation water at Pine Flat and the
manner of payment therefor by the water users. These have been
negotiated by the Secretary of the Interior. The current contractual
arrangements provide for the crediting of certain sums paid under
these interim arrangements against obligations set forth in the repay-
ment contract terms which have been under negotiation by the Bureau
of Reclamation.

I have gone into some detail in the foregoing in order to make clear
the underlying elements present and involved in a proper analysis
of the question as to which you requested my opinion. In the light
of these elements, to urge the view that the Secretary of the Army
can now be considered authorized to negotiate a repayment contract
with the water users in disregard of the requirements of the reclama-
tion laws would be in direct contradiction of that which, in-my
opinion, became fixed as a matter of law certainly not later than the
tine of the letter of January 31, 1947. I cannot accept the view
that that question is any longer open.

'There remains only one observation which I consider to be of im-
portance to the analysis of the question. I refer to the exchanges
of views and the understanding reached by the Secretary of the'Army
and the Secretary of the Interior concerning the Pine Flat and
Isabella Reservoirs at about the time of the negotiation of the first
interim contract. with. the Kings River water users as noted above.
On November 13, 1953, the Secretary of the Interior wrote to the
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Secretary of the Army concerning the matter of contracting for con-
servation water use in the light of the fact that Pine Flat Reservoir
would be in operation commencing that winter season. The Secre-
tary referred to a proposal of the Department of the Army to execute
an interim contract for "conservation operation" at Pine Flat during
1954, saying:

In our opinion, any contract of this nature should be executed between this
Department and the water users and not between the Department of the Army0
and the water users. We believe that the Flood Control Act of 1944 places
authority and responsibility on the Department of the Interior for negotiating
and contracting under the Federal Reclamation laws with the water users below
Pine Flat Reservoir for the irrigation benefits derived therefrom.

The Secretary of the Army replied under date of November 23,
1953, stating:

I assure you that the Corps of Engineers appreciates fully the responsibilities
of the Bureau of Reclamation in negotiating and contracting for repayment for
use of conservation storage in the project. * * * The negotiating of the con-
tract by the Bureau of Reclamation is agreeable to this Department.

Later, on October 28, 1954, the Secretary of the Army wrote to
the Secretary of the Interior concerning the use of conservation
storage in the Isabella Reservoir. He stated that
The Department of the Army executed an interim contract with local interests
in April 1954 after reaching an informal understanding with representatives of
the Department of the Interior that your Department would be responsible for
negotiating and executing the long term contract. *i* * In view of the cir-
cumstances, including the negotiations which have been conducted to date by
the Department of the Army and the desires of local interests, it is considered
desirable that this Department'complete the contracts in that case. I would
appreciate your confirming that this is agreeable to you.

After a period of conferences on this matter, the Under Secretary of
the Interior wrote to the Secretary of the Army on February 17, 1955,
expressing the understanding reached in those conferences. le
stated in part as follows:

As a result of our recent conferences with Assistant Secretary of the Army
.George H. Roderick and his staff, we now understand it to be acceptable to
your Department, as it is to this Department, that the Department of the Army
negotiate and execute a repayment contract with the local interests for con-
servation storage in the Isabella Reservoir, California, and the Department of
the Interior: similarly negotiate and execute a repayment contract for storage
in the Pine Flat Reservoir, California. As a practical matter, this will facilitate
further efforts of both agencies in consummating their respective contract
negotiations, since the respective Departments have been negotiating with these
districts and it would undoubtedly result in very material delays and dissatis-
factions if we undertook to change the pattern at this time.

We subscribe wholeheartealy to the- objective stated in your letter that con-
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tracts for service to irrigation from Federal reservoirs should be on a uniform
basis.

The position of the Under Secretary as stated above looks to a "uni-
form basis" of continuing negotiations with the water users as a
"practical matter" in the light of previous negotiations by the Depart-
n'ient of the Army relating to Isabella Reservoir. The administrative
action of the Under Secretary is understandable in the circumstances
and in the absence of a definitive legal ruling. I must assume, at the
same time, the intention to have been that, by whichever agency the
negotiations with the water users were to be continued, the contracting
was to be "on a uniform basis" consistent with the reference to "con-
tracting under the Federal Reclamation laws" in the Secretary's letter
of November 13,1953, as quoted above.

By letter of May 7, 1957, the Assistant Secretary of the Interior
requested the Assistant Secretary of the Army (CMA) to keep this
Department advised concerning negotiations with respect to Isabella
Reservoir, again urging a uniformity with the negotiations with
-respect to the KingsRiver.

As I have stated above, it is my view that section 8 of the Flood
Control Act of 1944, properly analyzed without the use of extrinsic
aids, provides the affirmative answer which I have given. It is equally
clear that an understanding of the course of proceedings in both the
legislative branch and the executive branch leads convincingly to the
same conclusion.

ELMER F. BENNETT,

Soicttor.

OFFICE OF THE ATTORNEY GENERAL:
WASHINGTON, D.C.

DECEMBER15,1958.

The HONORABLE,

The SECRETARY OF THE INTERIOR.

My DEAR MR. SECRETARY: This is in response to your request for my
opinion with respect to a question arising in the administration of the
Flood Control Act of 1944 (58 Stat. 887), particularly as it relates to
the Isabella and Pine Flat Reservoir Projects constructed pursuant to
section 10 of the act (58 Stat. 891-892, 901). The Department of the
Army has also expressed its interest in the question.,

.1 am advised that the Isabella Reservoir Project is a multiple-pur-
pose dam and reservoir for flood control, irrigation and related pur-



550 DECISIONS OF THE DEPARTMENT OF THE- INTERIOR [65 L'D.

poses located. on the Kern River northeast of the City of Bakersfield,
in California. The Pine Flat Reservoir Project is a similar multiple-.
purpose dam and reservoir constructed in California, on, the Kings
River east of the Vity of Fresno.. It appears that all the necessary
diversion works, canals' and ditches for irrigation were constructed,
b the land owners in each vicinity prior to the construction of either
the Isabella or Pine Flat project. However, in each case space in the
dam not immediately required for flood control purposes can be used
for the conservation storage of. water. Water so stored can be released
for irrigation purposes merely by opening the outlet valves of the dam.
While no facilities in addition to those presently constructed are needed.
to serve the purposes of irrigation, the reservoirs and dams store waters.
so that they can be released when needed rather than being dissipated
by natural flow down the channels. Therefore in each case the proj-
ect substantially improves the irrigation water supply.

Section 10 adopts and authorizes "to be prosecuted under the direc-
tion of the Secretary of War and supervision of 'the Chief of Engi-
neers" specified "works of improvement for the-benefit of navigation
and the control of destructive flood waters and other purposes."
The works specified. include the Isabella and: Pine Flat Projects.
Section 8 of the act (58, Stat. 891, 43 U.S.C. 39'0) 'provides, subject
to conditions contained therein, that when any such works may be
utilized for irrigation- purposes, "the Secretary' of the Interior is
authorized to construct, operate, and maintain, under the provisions
of the Federal reclamation laws (act of June 17, 1902, 32 Stat. 388,
and acts amendatory. thereof or supplementary thereto), such addi-
tional works in connection therewith as he may deem necessary for
irrigation purposes." The section also provides that dams and
reservoirs operated under the direction of the Secretary of War may
be utilized for irrigation purposes only in conformity with its
provisions.

The; question originally presented was whether the Secretary of
the Army or the Secretary of the Interior is responsible for con-
tracting with respect to the disposition of irrigation benefits from
dams and reservoirs constructed under the authority of section '10
where such benefits may be supplied 'without the construction of addi-
tional irrigation works.: However, discussion with representatives of
the Department of the Army and the Department of the Interior has
disclosed 'that that question is of only incidental interest. The
question of primary concern does not relate to which officer has the
duty to contract on behalf of the Government in the circumstances,
but rather whether the reclamation laws apply to any contract for
the disposition of irrigation benefits which 'may be' negotiated, 'irre-
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spective of which officer has that duty. This opinion therefore treats
only with that question. . The question of contracting responsibility
is discussed merely to the extent that it bears upon the applicability
of the reclamation laws.

I conclude that even though no additional works need be constructed
to make irrigation benefits available from the projects in question, the
Flood Control Act of 1944 requires thatthe reclamation laws apply
to any contract for the disposition of irrigation benefits made avail-
able from the Isabella.andPine, Flat projects. In connection with
this conclusion it should be noted that irrigation use is subject to
regulation for flood control. In addition, under the reclamation laws.
rights to the use or distribution of water vested under state laws are
not affected.1

1. The provisions of the act. The question here involved turns upon
sections 8 and 10 of the Flood Control Act of 1944. Section 8
provides: 

Sec. 8. Hereafter, whenever the Secretary of War 2 determines, upon recom-
mendation by the Secretary of the Interior that any dam and reservoir project
operated under the direction of the Secretary of War may be utilized for irriga-
tion purposes, the Secretary of the Interior is authorized to construct, operate,
and maintain, under the provisions of the Federal reclamation laws (Act of,
June 17, 1902, 32 Stat. 368, and Acts amendatory thereof or supplementary
thereto), such additional works in connection therewith as he may deem neces-
sary for irrigation purposes. Such irrigation works may be undertaken only
after, a report and findings thereon have been made by the Secretary of the
Interior as provided in said Federal reclamation laws and after subsequent
specific authorization of the Congress by an authorization Act; and, within the
limits of the water users' repayment abiilty such report may be predicated on
the allocation to. irrigation of an, 'appropriate portion of the cost of structures.
and facilities used, for- irrigation and other purposes. Dams and reservoirs
operated under the direction of the Secretary of War may be utilized- hereafter
for irrigation purposes only in conformity with the provisions of this section, but
the foregoing requirement shall not prejudice lawful uses now existing: Protided,
That this section shall not apply to any dams or reservoir heretofore constructed
in whole or in part by the Army engineers, which provides conservation storage
of water for irrigation purposes.

Standing alone, the first two sentences of the section relate only to
"such additional works in connection therewith" as the Secretary
.of the Interior "may deem necessary for irrigation purposes." Any.
impact which section 8 may have upon the question here considered,
must therefore turn upon the meaning of the first clause of the third
sentence to the effect that

'Section 8 of the Reclamation Act of 1902 (32 Stat. ,390; 43 U.S.C. 383). See United
States v. Gerlach Live Stock Co., 839 U.S. 725.

2The title of the Secretary of War was changed to Secretary of the Army by section
205(a) of the National Security Act of 1947 (61 Stat. 495, 501; 5 U.S.C. 181-1(a)). /
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dams and reservoirs operated under the direction of the Secretary of War
may be utilized hereafter for irrigation purposes only in conformity with the
provisions of this section, * *

It has been urged that this provision is limited by the conditions
Qf the first two sentences to situations in which additional works are
required. If so, section 8 would not necessarily require that the
reclamation laws apply to situations such as the instant ones in which'
no additional works are required for irrigation purposes.,

In addition, it may be contended that section 10 of the act implies
that the reclamation laws are not intended to apply to the Pine Flat
and Isabella projects. Section 10 provides:

Sec. 10. That the following works of improvement for the benefit of naviga-
tion and the control of destructive flood waters and other purposes are hereby
adopted and authorized in the interest of the national security and with a view
toward providing an adequate reservoir of useful and worthy public works for
the post-war construction program, to be prosecuted under the direction of the
Secretary of War and supervision of the Chief of Engineers in accordance with.
the plans in the respective reports hereinafter designated and subject to, the
conditions set forth therein:

:~ ~ C * * 8 *

The language of section '10 authorizing construction of the Isabella
project is as follows:

The project for the Isabella Reservoir -on the Kern River for flood control
and other purposes in the San Joaquin Valley, California, is hereby authorized
substantially in accordance with the recommendations of the Chief of Engineers
in his report dated January 26, 1944, contained in House Document Numbered
513, Seventy-eighth Congress, second session, at, an estimated cost of $6,800,000.

The report of the Chief of Engineers referred to in the section
does not indicate whether the reclamation laws were intended to be
applicable to the Isabella project. Rather, he appeared to recommend
that the whole question be deferred pending further studies. His
report stated:
* * * The exact manner of use of the storage for irrigation purposes .will

be influenced by future developments in the area and must take cognizance
of existing and future water rights established by State law and of the desires
of -the local interests owning such rights. Continuing-studies by. the Bureau
of Reclamation, this Department, and the local organizations will establish
the best plan of operation and appropriate cost allocations. Under these condi-
tions it is considered appropriate that provision be made for the construction
of the reservoir with Federal funds, and that after completion and when use
thereof is made conservation interests be required to pay the United States
for the beneficial use of the conservation capacity, either in lump sum or
annual installments. [H. Doc. No. 513, 78th Cong., 2d Sess., p. 6.]

The Chief of Engineers further stated: a

* * * Authority to construct should be understood to include authority to
make modifications of the plans, to construct the reservoir at Federal cost,
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and to make arrangements for payment by the State or other responsible agency
to the United States for the conservation storage when used. Ibid., pp. -7.

In its report on H.R. 4485, which was enacted as the Flood Control
Act of 1944, the House Committee on Flood Control stated with
respect to the Isabella, or' Kern River, Project that it "believes that
the interests of the tureau of Reclamation are fully safeguarded by
'the cooperative procedures recommended by the Chief of Engineers
in his report, which recommendations attain the force of law through
adoption of the report in the bill." H. Rept. No. 1309, 8th Cong.,
*2d Sess., pp. 4-41.

The Pine Flat Reservoir project was authorized by the following
language of section 10:

The project for flood control and other purposes for the. Kings River and Tu-
lare Lake Basin, California, is hereby authorized substantially in accordance
with the plans contained in House Document Numbered 630, Seventy-sixth
Congress, third session, with such modifications thereof as in the discretion' of
the Secretary of War and the Chief of Engineers may be advisable at an esti-
mated cost of $19,700,000: Provided, That the conditions of local cooperation
specified in said document shall not apply: Prowided further, That the Secretary
of War shall make arrangements for payment to the United States by the State
or other responsible agency, either in lump sum or annual installments, for
conservation storage when used: Provided further, That the division of costs
between flood control, and irrigation and other water uses shall be determined
by the Secretary of' War on the basis of continuing studies by the Bureau
of Reclamation, the War; Department, and the local organizations.

The Chief of Engineers made a somewhat more -specific recom-
mendation as to the principles to guide the disposition of irrigation
benefits from the Pine Flat project than he had made with respect
to the Isabella project. He stated:

* * * Since the flood-control and water-conservation benefits, estimated to
nccrue to the project, are substantially equal, I am of the opinion that the first
ostof tii 'reservoir should be charged one-half to flood control and one-half to

water conservation. Under Reclamation law the $9,750,000 chargeable to water
users would be repaid in 40 equal annual payments without interest, or at the
rate of $243,750 annually. This sum would carry the fixed charges, with
interest rate of 3.5 percent and amortization in 40 years on $5,210,000. -I con-
sider that this sum would be-a fair charge to local interests for the conserva-
tion features of this multiple-purpose project. [ * * [H. Doc. No. 630, 76th
Cong., 3d Sess., pp. 4-5.]

This recommendationjis apparently what was referred to in the pro-
viso to the authorization of the project as "the conditions of local co-
operation specified in" the Chief of Engineers repoit which "shall not
apply." Instead, the second proviso directs

That the Secretary of War shall make arrangements for payment to the
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United States by the State or other responsible agency either in lump sum or
annual installments, for conservation storage when used: * * *

In view of the foregoing, it may be seen that section 10 expressly
provides that the Secretary of War shall make arrangements for pay-
ment for conservation storage with respect to the Pine Flat project
and appears to adopt the recommendation of the Chief of Engineers
with respect to the Isabella project that authority to construct should
include authority to make arrangements for payment for conserva-
tion storage. In addition, in the case of Pine Flat the. section appears
to reject a formula for repayment which the Chief of Engineers con-
sidered to be derived from "Reclamation law." In the case of Isabella
the grant of authority to the Secretary of War contemplates that it
will. be exercised in the light of future studies, but not necessarily in
accordance with the reclamation laws.

From the foregoing it may be seen that the contention that the
reclamation laws were not intended to apply to the Isabella and Pine
Flat projects rests upon two bases: first, that section 8 does not
apply to projects which do not require additional works in order to
make irrigation benefits available; and, second, that the implication
of section 10 is that the reclamation laws were not intended to apply
to the two projects.

However, the interpretation of section 8 suggested above is subject
to serious objection. Since the first two sentences of the section al-
ready deal with projects which require additional works for irriga-
tion use, the view that the whole section applies-only to such projects
would make the third sentence redundant. It may, rather, be con-
tended persuasively that the reference to "conformity with the pro-
visions of this section" is intended to bring into play the basic pro-
vision of the first sentence, i.e., that the irrigation aspects of any dam
and reservoir otherwise operated under the direction of the Secretary
of, War shall be "under the provisions of the Federal reclamation
laws * * adz On balance I would be inclined to accept this interpre-
tation.! However, any doubt as to the meaning of section 8 and its
interrelationship with section 10 may, I believe, be resolved by ref-
erence to the legislative history. nited States v. Local 807, 315 U.S.
521, 28; District of Columbia v. Murphy, 14 U.S. 441. It also
seems appropriate to test any implication which may be drawn from
section 10 in the light of that history.

2. The legislative history. Beginning in 1939 there were substan-
tial disputes relating to the projected dams and reservoirs on the
Kern and' Kings Rivers,3 Those disputes centered upon the inter-

See, e.g., Hearings before the House Committee on Flood Control, 77th Cong., 1st Sess.,
on H.R. 4911.
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related questions whether these were essentially flood control or irri-
gation projects, whether the Bureau of Reclamation or the Corps of
Engineers should construct them, and which agency should administer
the reclamation benefits which the projects might provide. The dis-
puted questions also related to the conditions of local cooperation and
the applicability of the reclamation laws, particularly the "160-acre" 4

and "antispeculative" 5 provisions.
The issues came to a head in connection with three bills which were

considered in the course of the 78th Congress. These were H.R. 4679,
the Department of Interior Appropriation Act for the fiscal year
ending June 30, 1945 (act of June 28, 1944; 58 Stat. 463), H.R. 3961,
the Rivers and Harbors Bill, and H.R. 4485 which was ultimately
enacted as the Flood Control Act of 1944.

In connection with the Department of Interior Appropriation Bill,
the House Appropriations Committee refused to approve a request
for the sum of $1,000,000 for preliminary work on the construction of
the Kings River (Isabella) project. It referred to information pre-
sented to it by representatives from the area and called attention to
the fact that the House Committee on Flood Control was considering
the project as a flood control project. (H. Rept. No. 1395, 78th Cong.,
2d Sess., p. 14.) The Senate Committee recommended restoration of
the item because of objections to the repayment provisions recom-
mended by the Chief of Engineers in H. Doc. No. 630, 76th Cong., 3d
Sess., discussed above, and because the Committee believed that section
46 of the Omnibus Adjustment Act of 1926 would not apply to' the
project if it were constructed by the Corps of Engineers. S. Rept.
No. 899, 78th Cong., 2d Sess., pp. 3-4. The item was again, struck
in conference (H. Rept. No. 1678, 78th Cong., 2d Sess., p . 1, 14)
and the bill was enacted without that provision. This, however, was
obviously merely a preliminary skirmish which was resolved in the

'Section 5 of the Reclamation Act of 1902 (32 Stat. 389, 43 U.S.C. 431 provides in
part that:

* * * No right to the use of water for land in private ownership shall be sold
for a tract exceeding. one hundred and sixty acres to any one landowner, and no:
such sale shall be made to any landowner unless he be an actual bona ide resident

* on such land, or occupant thereof residing in the: neighborhood of said land, and
no such right shall permanently attach until all payments therefor are made.

z Section 46 of the Omnibus Adjustment Act of 1926 (44 Stat. 649, 43 U.S.C. 428e) pro-
vides'in part that contracts made by'the Secretary of the Interior with irrigation districts:

* * * shall further provide that all rrigable land held in private ownership
by any one owner in excess of one hundred and sixty. irrigable acres shall be
appraisedin' a manner tobe prescribed by the'Secretary 'of the Interior and the'
sale prices thereof fixed by the Secretary on the basis of its actual bona fide value
at the date of appraisal without reference to the proposed construction of the
irrigation works:; and that no such excess lands so held shall receive water from
any. project or division if the owners thereof shall refuse to execute valid record-'>
able contracts for the sale of such lands under terms and conditions satisfactory
to the Secretary of the Interior and at prices not to exceed' those fixed by the-
Secretary of the Interior; * * *
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light of the fact that the issue was being considered in other contexts.
In connectioi with consideration of H.R. 3961, the Rivers and

Harborsr Bill, the House adopted a section 4 which would have made
* o\;vsi ., .~ ,. '~laatoi 1 s , ni.j .
thpe "excess-hind provisions o the Federal reclamatio laws" iappl

cable to lancds which will receive a water supply from the Central
alley project, California" 90 Cong. Rec. '2765, 2921-2925. The

Senate Committee recommended elimination of section 4 as it passed
the House and proposed the insertion instead of a provision somewhat
similar to section 8 of the Flood Control Act as it was ultimately
adopted. S. Ropt. No.'903, 78th Cong., 2d Sess., pp. 4-5; 90 Cong.
Rec. 36T6. However it differed from section 8 in that it expressly
made the Reclamation laws applicable to the irrigation uses of works
constructed by the Army pursuant to the bill and did not require, as
does section 8, specific authorization by the Congress for the con-
struction of additional irrigation works. During the Senate dis-
cussion, Senator Overton, Chairman of the Subcommittee of the
Senate Committee on Commerce responsible for both the Flood Con-
trol and Rivers and Harbors Bills, offered an amendment to section
4 of the latter bill to make it identical with section 8 of the Flood
Control Bill,'indicating that the purpose of the change was to re-
'quire specific Congressional authorization for the construction of ad-
ditional irrigation works. 90 Cong. Rec. 8674-8675. He stated that
the amendment "met with the approval of the Department of the

'Interior." mid., 8675.
The third sentence of the Overton amendment was further amended

on the' floor of the Senate so as to make it read "in conformity with
'the Federal reclamation laws and the provisions. of this section,.
'thus, in substance, reinstituting the language of the original Senate
Committee' amendment. Senator Hatch who offered the floor amend-
ment stated "It merely emphasizes the first line, but it makes no
change." Senator Overton stated, "it is wholly unnecessary, but there
is' no objection to it." Ibid., 8875.' As so amended- the' bill passed
the Senate... Ibid., 9247, 9252.

However, the conference report recommended inclusion of both the
Senate and House versions of section 4.> H. Rept. 2070, 78th Cong.,
2d Sess., pp. 1, 7. Because of Senate opposition to the House amend-
ment (90 Cong. Rec. 9493-9500), the Rivers and Harbors Bill failed
of passage during that session of Congress. Early in 1945 the 79th
Congress enacted a Rivers and Harbors Bill (act. of March 2, 1945, 59
Stat. 10) similar to H.R. 3961, but eliminating several items including
the controversial section 4. See S. Rept. 22, 79th Cong., 1st Sess., pp.
1-2; H. Rept. No. 63, 79th Cong., 1st Sess., pp. 1-2; 91 Cong. Rec.
531-432, 1335, 337. 
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At the outset'of any discussion of the legislative history of the
Flood Control Act of 1944, it must be recognized that both the Presi-
dent and; the Secretary of the.Interior wished the Isabella and Pine
Flat projects to. be constructed by the Reclamation Bureau and op-
erated under the reclamation laws.6 It is similarly clear that, as
enacted the Flood Control Act vested construction authority in the
Corps of Engineers and- to that extent failed to adopt the recom-
mendations of the President and the Secretary of the Interior. This
conclusion does -not, however, dispose of the question whether: the. act
intended the reclamation laws to apply to the irrigation aspects of tie
projects, as to which the history of section 8 and the various forms
which it took is enlightening.

As introduced and as originally recommended by the House Com-
mittee on Flood Control, section 6 (which was later enacted as section
8) of H.R. 4485 provided:

Hereafter, whenever in the opinion of the Secretary of War and the Chief
of Engineers any dam and reservoir project operated under. the direction of the
Secretary of War 'can be consistently used for reclamation of arid lands, it
shall be the duty of the Secretary of the Interior to prescribe regulations for
the use of the torage available for such purpose, and the operation of any such
project shall be in accordance with such regulations. Such rates, as the Secre-
tary of the Intertor may deem reasonable, shall be charged for' the use of 'said
stored water;. the moneys received to be deposited into the Treasury to the
credit of miscellaneous receipts..

Describing this provision the House Committee stated: 
The construction of multiple-purpose reservoirs is in the public interest.

Sound public 'policy requires not only that flood-control storage be under the
supervision of the Secretary of War and the Chief of Engineers but also that
storage for the reclamation of arid lands be under the' supervision 'of the Sec-
retary of the Interior.

The. committee recognizes tat good administration demands that projects 'be
built by the agency having the dominant interest with suitable provisions for
safeguarding the interests of other agencies. Accordingly, the bill provides,
that whenever 'in the opinion of the Secretary of War and the Chief of En-
gineers any dam and reservoir project operated under the direction of the Sec-
retary of War can be consistently used for reclamation of arid lands, it shall
be the duty of the Secretary of the Interior to prescribe regulations for the
'use of the storage available for such purposes, and the operation of any such
'project shall be in "accordance with such regulation. Such amounts as the
Secretary of the Interior may deem reasonable shall be, charged for the use

*G See, Letters from President Franklin D. Roosevelt to Honorable William M. Whitting-
ton, Chairman, House Committee on Flood Control, dated May 5, 1941, and February
7, 1944. Hearings before the Committee on Flood Control, House of Representatives, 78th
Cong., 2d Sess., on H.R. 4485, pp. 15-617. See also letter from Secretary of the Interior
Ickes to Senator Josiah W. Bailey, Chairman, Senate Committee on Commerce. Hearings
before a Subcommittee of the Senate Committee on Commerce, 78th Cong., 2d Sess., on
H. R. 4485, pp. 310-314. 
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of such stored. water; the moneys received to be deposited into the Treasury
to the credit of miscellaneous receipts. H Rept. No. 1309, 78th Cong., 2d
Sess., p. 8.

Thus at this point in the legislative development of the bill, section
10 provided that the Secretary of War would make arrangements for
the payment of conservation storage of water with respect to the
Isabella and Pine"Flat projects and section 6, as recommended by,
tile committee, would merely have authorized the Secretary of the
Interior to prescribe' regulations for such use of the stored water.
The Secretary of War was to be guided in the exercise of his authority
by the regulations issued by the3 Secretary of the Interior. How-
ever, the bill was silent as to whether'those regulations were to consti-
tute an application of the reclamation laws, rwere to be issued without
regard to those laws, or whether their applicability was to be left to
the Secretary of the Interior's discretion.

The further history of the bill on the floor of the House-of Repre-
sentatives throws light on these questions. Chairman Whittington
proposed three amendments which were adopted by the House; and
which emphasized the Applicabilifty of the reclanation laws. 90 Cong.
Rec. 4204. Te first amendment was to replace the phrase "stored
water" *in section 6 with the word: "storage". Mr. Whittington's
explanation of the amendment was as follows:
*~ * e The section under consideration provides that where there is water
for reclamation of arid lands in any reservoir and provision therefor that the
distribution of the: water shall be by the Secretary of the Interior, the Director
of Reclamation will handle the distribution; there was a criticism.that this
language, which is substantially the eclamation -laavundertook t change exist-
ing law and required the beneficiaries .of reclamation to pay for water. This
language in here is. the language of the Reclamation Act and they pay only
for storage.

The second amendment was to insert the words "Under existing ree-
lamation law" ifter the authority conferred upon the Secretary of
the Interior by, section 6 to prescribe regulations for the use of storage.
He explained this amendment is follows:
* * *It. was asserted that where provision. was made In a' reservoir where

there wasivwater for reclamation that the Commissioner of Reclamation should
have the. power to prescribe regulations ad libitum without regard to eisting
law. This is merely a perfecting-amendment. This amendment provides that
these. regulations shall b6. under existing reclamation a'w. It is a perfecting
amendment.

3Fina, 11+, Mr. iWhittington piposed proviso similar to that w hich
was ultimately, enacted, as part of section 8 to the effect "That this
section shall not apply to any' dam or reser~fir Xheeto foe conistructed
whicli supplements any existing locally operated irrigation district."
[Italics supplied.] This amendment was explained as follow s:
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* * At one or two reservoirs at least provision is made for the water for
lands that are not presently under the Director of Reclamation in districts
where the local interests have constructed their own canals and their own
distribution system. The purpose of this amendment is to limit the provisions
of this act so that they shall not apply to districts with.canals and distribution
facilities that have already been paid for and constructed by local interests..

While Mr.. Whittington did not emphasize the limitation, it is signifi-

cant that the proviso was limited to dams or reservoirs "heretofore

constructed", since the Isabella and Pine Flat projects were at this

time merely proposals. - -

The changes made in section 6 as it passed theIHousetprovided

strong support for the view that the reclamation laws were -intended

to apply to the irrigation uses of any project authorized by fthe, Flood

Control Act, and the Secretary of the Interior took that position in
his letter of June 2, 1944, to Senator Bailey.- le stated:!'.

*; * * EI regard section 6 of the bill as intended to provide for the application
of the Federal reclamation laws to projects having irrigation possibilities. **

However, the provisions of this section are not entirely apt in their relation
to the various technical features of the Federal reclamation laws. For- this
reason, I would much,.prefer to have the section read substantially in accord
with the following proposed amendment: * *.7

He thereupon proposed a substitute section, the first and third sen-
tences of which were substantially similar to section 8 as it was
ultimately enacted. It differed from that section primarily in that
the second sentence did'not require specific Congressional authoriza-
tion for the construction by the Secretary of the Interior of additional
irrigation works. The Senate Committee thereafter recommended
that section 6, now to be numbered section 8 because of other Senate
Committee amendments, be amended substantially as proposed by the
Secretary of the Interior. However the, Committee inserted in the
second sentence the. requirement of, subsequent Congressional author-
ization for any additional works constructed by the Secretary and
incorporated a proviso similar to that proposed by Congressman
Whittington relating to works "heretofore constructed." The, Coin-
-mittee stated:.

During the hearings and also by letter the Secretary. of the Interior expressed
to the committee his views with regard to the utilization.of multiple purpose
projects under the control of the War Department where irrigation may be
involved and' heiexpesse'd the view'that the language of:H.R.'4485; if modified,
Would' provide for more effective administration' in relation to~ the -various
technical features of the Federal reclamation laws.' The comlittee therefore
recommends the adoption .of amendmen tNo. 10 which is generally" in;. accord

f7earings before ' Subcommittee of: the Senate; Cemmitie'e- fl Commerce, -78th Cong.,
2d Sessh, on H.R. 4485, p. 313.: -
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with existing law and the expressed views of the Secretary of the Interior.
[S. Rept. No. 1030, 78th Cong., 2d Sess., p. 4.]

This was the form in which the bill was finally enacted.
During the course of the debate in the Senate, Senator O'Mahoney

together with certain other Senators proposed a nutmber of amend-
ments to the hill. Included among them was a new section 6 which
would have expressly conferred upon the Secretary of War authority
"to contract for .water storage for any beneficial uses or purposes."
Senator O'Mahoney described the amendment to be "intended as an
authorization to the Secretary of War to make contracts for the use
of surplus water stored in dams which would be constructed solely
by the Army Engineers," and stated that irrigation uses were among
those as to which this amendment would confer contractual authority
upon the Secretary of War. 90 Cong. Rec. 8548. Another proposal
included among Senator O'Mahoney's amendments was a revision of
section 8 to read substantially in its present form but which would
have expressly provided that the section:

* * * shall not apply to any dam or reservoir heretofore or hereafter con-
structed which supplements any existing locally operated irrigation system or
other locally operated water facilities, * * * [ibid., 8850; italics supplied].

Senator Millikan, a co-sponsor of the amendment, explained that
the two proposals had

* * * the combined purpose of not subjecting all of the detail of the reclama-
tion law to projects where the Army engineers have a reservoir in the middle
of an existing privately owned irrigation system are in independent position to
take the water and therefore should not be required to go through all of the
incidents of a reclamation project started from grass roots [ibid., 8549].

In a letter to Senator Hill dated November 29,1944, Secretary Ickes
objected strenuously to both proposals on the ground that they would
disregard the reclamation laws while placing the Corps of Engineers
in the irrigation field. (Ibid., 8545-8546) Instead of being acted
upon, the amendihents were referred to the Senate Committee on
Irrigation and Reclamation. [Ibid., 8550.]

During the course of the debate, Senator Murray introduced an
amendment to delete the projects on the Kings and Kern Rivers from
the bill [ibid., 8622-8623] and to modify section so that the third
sentence would provide that:
Dam [sic] and works authorized by this act may be utilized for irrigation pur-
poses only in conformity with thei provisions of said Federal reclamation laws
and this paragraph. [Ibid., 8618; italics supplied.].

In opposing the Murray amendments, Senator Overton stated:
The able junior Senator from Montana has made considerable comment in

reference to the Sacramento and San Joaquin Rivers and the Central Valley,
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in California. The principle to which I have just referred was carried out
in respect to the projects contained in the bill which were authorized for those
streams. The testimony shows, I think rather conclusively, that the projects
herein authorized to be constructed bS'the Army engineers are ones in which
flood control, predoxninates overgtion. Of course,'the Senate will under-
stand that, insofar as irrigation is concerned, all surplus water which can be
used for irrigation is turned over to the Department of the Interior, and the
method of irrigation and the operation of the irrigation works are under the
control of the Department of the Interior. [Ibid., 8625.]

* * * * * * *

Mr. President, the Assistant Chief of Engineers, as well as all the engineers
who appeared before our committee, stated that they had absolutely no objection
whatsoever to the irrigation and power amendments which were suggested by
the Secretary of the Interior. They were similar to those suggested by the
Senator from Montana, and were subsequently incorporated in the pending
bill. The engineers stated that they were perfectly willing to turn over to the
Department of the Interior control of the power generated for distribution, and
rwere perfectly willing to turn over to the Bureau of Reclamation the distribu-
tion of all surplus water held back by the dams constructed by them, the
distribution of which would come under the reclamation law, or would follow
whatever method Congress might determine upon. [Ibid, 8626.]

The amendments were rejected [id.].
After the passage of H.R. 4485 by the Senate, including the Com-

mittee amendment of section 8 [ibid.; 8668] ,the bill went to con-
ference.' The House conferees agreed to the* Senate amendment

k(H. 1ept.No. 2051,l18th Cong.,2d'Sess., p. 2), and the statement of
the managers on the part of the House describes the amendment as
follows:

This amendment of the Senate replaces section 6 of the House approved bill
with certain modified language substantially as requested by the Secretary of
the Interior and constitutes section 8 of the Senate approved bill. The Senate
language will provide for more effective administration in relation to the various
technical' features of the-'Federal reclanation 'Paw. It establishes a proe-dure
for the utilization of multiple-purpose projects for irrigation purposes when the
Secretary of War determines upon recommendations of the Secretary of the
Interior that a project operated under the' direction of the Secretary of War may
be utilized for irrigation purposes. [Ibid., p. 7.]

When the bill returned from conference the following colloquy took
place on the floor of the Senate:

Mr. Hint. There still seems to be confusion on the part of some Senators with
reference to the application of reclamation laws in regard to some of these
projects.

I heard the distinguished senior Senator from Louisiana, when the bill was
under consideration, and I think he made it very clear. However, I wish to ask
this question: Is it not a fact that section 8 of this bill, as agreed to in confer-
ence, makes some reclamation laws applicable to the handling of irrigation
water of any of the projects, including California projects, where it is found that
Irrigation may be' grled outl I ask the Senator in charge of the bill whether

493472-59-6
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It Is not a fact that the President wanted the California projects in this bill con-
structed under the Bureau of Reclamation so that the water policies would
conform to reclamation laws?

Mr. OvzrToN. The Senator is correct with respect to the projects in the so-
called Central Valley of California. The President wrote me and the chairman
of the subcommittee in this regard. However, in view of the fact that the
Senate amendment made not only the California projects but all-such projects
subject to irrigation laws, and in view of the fact that the House concurred in
this action by agreeing to section 8 of the Senate bill, I am sure that the Presi-
dent will feel that we have met the problem that he raised.. Section 8 of the
bill clearly places reclamation uses of water from these projects under the
Secretary of the Interior and under the applicable reclamation laws. No
project in this bill which may include irrigation features is exempted from the
reclamation laws.

Mr. HILL. I thank the Senator.
Mr. OVERTON. The Senate amendment made not only' the California projects,

but all such projects subject to the irrigation law. In view of the fact the
House concurred in that action by agreeing to section 8 of the bill, I am sure
the Senator from Alabama will feel that we have met the question. which he
has raised. 'As I stated a while ago, section 8 of the bill clearly places reclama--
tion uses of waters from all projects authorized' in this'bill under the Secretary
of the Interior, and under the applicable reclamation laws.' [90 Cong. Rec.
9264.]

:The foregoing discussion of the legislative history of the bill clearly
indicates that while the President and the Secretary of the Interior
were unsuccessful' in their efforts to have the projects here discussed
constructed by the Bureau of Reclamation, they were able to impress
upon the Congress their views that the irrigation'useg of any waters
made available by these projects should be made subject to the rec-
lamation laws. This also appears to have been the view expressed by
tle chairman: of 'the House Committee which considered the matter
when he explained''his amendments. The change in the language'of
section 8 iade by the Senate Committee was, apparently intended, to
dissipate, any ambiguities. which might exist in this regard. .. While
more apt- language could have been used for this purpose, and indeed
some was suggested, the intent is clear.- Certainly this view of- the
bill was emphasized by Senator Overton in; the course of the debate
on the 'flood control 'bill.

It is significant that both Senator Overton ad Senator Hatch-re-
garded 'the) latter's"amendment to-section 4 of the Ri-vers and. Harbors
Bill so as to make the third sentence refer exprestly:to the reclamation
laws as merely a matter of emphasis which made no change in sub-
stance. Th e disdustion of the Murray amendments to the.Flood Con-
trol. Bill were to the same effect.

'The interpretation of section 8 as being intended to.makethe rec-
lamation: laws applicable to the projects 'here considered is also rein-
forced" by the discission in' the Seihate of the O'Mahonei aniedment .



5253 RESPONSIBILITY FOR IRRIGATION FUNCTIONS 56
November 1, 1957

It will be recalled that these amendments had as one of their purposes
exemption from the reclamation laws of projects in areas where
private irrigation systems already existed. At no point in the dis-
cussion of those amendments was it ever suggested that this proposal
was in fact incorporated in the bill, and the subsequent statements of
Senator Overton, made in the course of the discussion of the Murray
amendments, are clearly to the contrary.

As suggested earlier, the provisions of section 10 conferring author-
ity upon the Secretary of War to make arrangements for payment
for conservation storage with respect to Pine Flats and Isabella can
be contended to carry the implication that the reclamation laws, are
not to apply to irrigation benefits provided by those projects. How-
ever, this is at best an implication, and-the section does not expressly
preclude the application of the reclamation laws. On the other hand,
section 8, read in the light of its legislative history, appears to me to
require their application. It has been stated that "In construing any
statute the legislative inteht, if it can be ascertained, must control;
and in arriving at the legislative intent the entire statute, its form,
its several parts, its purposes, its relation to other statutes, and the
effect of construing it one way or another, must be considered." 39
Op. A.G. 42, 44 (1937). Indeed, these principles were applied by
my immediate predecessor in connection with the construction of an-
other section of the Flood Control Act of 1944. 41 Op. A.G. No. 36,
p. 9 (July 15, 1955). To the same effect, the Supreme Court has said:

In the interpretation of statutes, the function of the courts is easily stated.
It is to construe the language so as to give effect to the intent of Congress. There
Is no invariable rule for the discovery of that intention. [United tates v.
American Trucking Associations, 310 U.S. 534, 542.]

The legislative history of the Flood Control Act of 1944 and its
structure impel me to the conclusion that the provisions of section 8,
interpreted as suggested above, rather than whatever may be implied
from the terms of section 10 should determine whether the reclamation
laws should apply to irrigation benefits made available by the Isabella
and Pine Flat projects. In reaching this conclusion, I am impressed
by the fact that section 10 is basically an enumeration of over 90 proj-
ects which are authorized by the act. The dispute over whether the
Bureau of Reclamation or the Corps of Engineers was to construct the
projects here involved was resolved by their inclusion in section 10.
After that issue was resolved, the question of the applicability of the
reclamation laws was largely discussed in connection with section 8
as it evolved. The expression of intention that the reclamation laws
apply to projects such as are here involved appears too strongly in the
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legislative history of section 8 to permit its frustration by virtue of
any implication which might be drawn from section 10.

For these reasons, I conclude that section 8 makes the reclamation
laws applicable to contracts for the disposition of irrigation benefits
from dams-and reservoirs constructed under the authority of section
10, even if no additional works are required to be constructed in order
to make such irrigation benefits available.

Sincerely,

WnALIaA P. ROGERs,
Attorney General.
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1. An opinion by the Comptroller General that: there is no authority
for a repayment of the rentals paid on an oil and gas lease for land
for which a mineral entry is later allowed and for which a patent is
issued is binding upon the Secretary of the Interior- : 405

ADMINISTRATIVE PRACTICE

1. It is proper for the Eastern States Office of the Bureau of Land
Management, on its own, motion, to reconsider its decisions prior
to an appeal to the Director, even though there are adverse rightp
present - 257

2. Where one who was not a party to a decision by the Acting Director
of the Bureau of Land Management, but who should have been
made a party to the decision, had notice of the decision and appealed
therefrom to the Secretary, his appeal will be considered on its
merits and a motion to dismiss the appeal because of the appellant's
lack of standing as a party to the proceedings will be dismissed._ 299

3. Where there is a dispute between the parties to a transfer of interests
in an oil and gas lease as to whether the transfer constitutes an
assignment of record title or an operating agreement, the Depart-
ment will not approve the transfer until the dispute is resolved by
the parties or the courts - : 348

4. Where a contract requires notice within a specified period, but does
-not specify the manner in which notice is to be given, the mere
mailing of- notice is not -sufficient -unless it is received w-ithin-the-
time specified -: - - 365---'

5. When the :cancellation procedure prescribed by a lease contract
provides that the lessee may request a hearing within a specified
period after a day named, the designated day after which the period
of time begins to run is not to be included in the computation. The
last day of the period so computed is to be included, unless it is a
Sunday or a legal holiday, in which event the period runs until the
end of the next day which is neither a Sunday nor a holiday- 365

6. Where the Department places a different interpretation on an act of
Congress frdm that previously adopted, its decision announcing the
new interpretation of the statute'is to be given prospective appli-
cation only and actions previoisly taken in extending oil and gas
leases under the overruled interpretation of the statute will not be
disturbed - _-- 427

: --- - -- C- - 1
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ADMINISTRATIVE PROCEDURE ACT
HEAMGS rage

1. The Administrative Procedure Act does not require the holding of
hearings in mining cases where the facts are not in dispute and the
validity of a claim presents solely a legal issue; therefore a hearing
is not required before holding mining claims to be null and void be-
cause at the time they were locatede ithl'd were ineluded inot
standing small tract leases ------- ___-__-_- 336

AGENCY
1. Where an oil and gas lessee applies for an extension of his entire lease

despite the fact that he had previously assigned a portion of his
lease to another and the assignment has been approve he will not
be considered to be an apparent or ostensible agent for the assignee
in applying for the extension where there is no evidence that the
lessee has ever been held out to be an agent of the assignee_-____ 12

2. To create an agency it is fundamental that there must be consent,
express or implied, by both principal and agent that the relationship
of agency shall exist - _-- _------ __------__12

3. The burden of proving agency is upon the party asserting it --------- 12
4. Where an oil and gas lessee applies for an extension of his entire lease

despite the fact that he had previously, assigned a portion of his lease
'tb another and the assignment hasbeenapproved, hewill not be con-
sidered to be the agent of the assignee in applying for the extension
where there is no proof that he was designated as the assignee's
agent and the circumstances surrounding his applying for the exten-
sion not only fail to show that he was acting as agent but show a
situation inconsistent with the concept of agency---- 12

5. A principal cannot have an agent do what the principal cannot do
himself- - _ 12

ALASKA
HOMESTEADS .

1. A report from the Geological Survey that land covered by a homestead
application, settlement claim, or entry is prospectively valuable for
one of the minerals named in the act of March 8, 1922 (42 Stat. 415;C
48 U.S.C. sees. 376, 377), is sufficient, unless satisfactory final proof on
the entry has been submitted, to warrant requiring the applicant,
settler, or entryman, respectively, to consent to a reservation of that
mineral or to assume the burden of proving that in fact the land is,'
nonmineral in character ' _ _ -- 39

2. If the Geological Survey reports afterthe date of submission of satis-
- factory final proof on an entry not impressed with a mineral reserva-

tion under the act of March 8, 1922 (42; Stat. 415; 4 U.S.C. sees.
376, 377), that the land is "coal, oil or gas in character" (mineral in
character), the entryman cannot be compelled to consent to such, a
reservation unless the Government contests the entry and proves.
that before such date the land was known to be of that character.
The contest cannot be based on a charge that the lands were known
before that date to be "prospectively valuable" for coal, oil or gas- 39

3. If when an entry impressed with a mineral reservation under the act of
March 8, 1922 (42 Stat. 415; 48 U.S.C. secs. 376, 377), is ready for
patent, the current report of the Geological Survey is that the lands
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have no value or prospective value for the mineral reserved and there
is then an outstanding mineral lease or permit, the patent maybe
issued without the mineralireservation but excepting from the lands
beingpatented the mineral covered by the lease or permit, the ex-
ception to be effective only so long as the lease or permit andfrights
thereunder exist- -__------___----_--_--__ __-__-_- 39

4. So far as the mineral reservation provisions of the act of March 8, 1922
(42 Stat. 415; 48 U.S.C. secs. 376,377), are concerned, it is immaterial
whether a mineral lease application or permit application was filed
prior or subsequent to the filing of a homestead application or to the
initiation of a settlement claim, conflicting with the mineral applica-
tion. Priority determines whether the last paragraph of 43 CFR
66.2(b) or 43 CFR 66.6 applies - _-_-_-_- _-_-_- 39

5. The act of March 8, 1922 (42 Stat. 415; 48 U.S.C. sees. 376, 377), is
applicable to homestead applications, settlement claims, or entries
where the lands covered thereby are reported by the Geological Sur-
vey as either valuable, or prospectively valuable for coal, oil or gas 39

6. The act of March 8, 1922 (42 Stat. 415; 48 U.S.C. secs. 376, 377), con-
-stitutes an extension to the Territory of Alaska of- the principles of
-ih'siurface hoiaestead acts in force in the publicland States, nanely,
the acts of March 3, 1909 (35 Stat. 844; 30 U.S.C. sec. 81), June 22,
1910 (36 Stat. 583; 30 U.S.C. secs. 83-85), and July 17, 1914 (38
Stat. 509; 30 U.S.C. sees. 121-123). Therefore, the procedure set
out in 43 CFR 66 and 43 CFR 102.22 should be followed -__ 39

7. The applicant's, settler's or entryman's consent is required before a
homestead application, settlement claim, or entry, respectively, may.
be impressed with a mineral reservation under the act of March 8,

- 1922 (42 Stat. 415; 48 U.S.C. secs. 376, 377) _ _ - - _ 39
8. The words "before the date of issuance of a final certificate" in the act -

of March 8, 1922 (42 Stat. 415; 48 U.S.C. sees. 376, 377), should be
construed to mean "before the date of earning of equitable title" 39

MINERAL LEASES AND PERMTS

9. A mineral lease or permit may not be issued unless and until a home-
stead application, settlement claim, or entry for the same land is im-
pressed with a reservation under the act of March 8, 1922 (42 Stat.
415; 48 U.S.C. secs. 376, 377), of the mineral covered by the lease
application or permit application - --------- 39

OIL AND GAS LEASES'

10. The rental rates applicable to lands added to noncompetitive oil and
gas leases, .applications, or offers in Alaska upon the exercise of the
preference right granted under the act of July 3, 1958 (72 Stat. 322),
to have included thereiD the lands beneath nontidal navigable
waters embraced therein are the same as those applicable to the
other lands covered by such lease, application, or offer. * Upon the
addition of such lands to outstanding leases pursuant to the act all
the other terms. and provisions thereof, including the lease term and
anniversary date, are thereafter, applicable to the preference right
acreage- _----------313
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11. In order to be entitled to a patent for land purchased under the
Alaska Public Sales Act (48 U.S.C., 1952 ed., sees: 364a-364e), -a
purchaser need show pnly substantial compliance, not complete
compliance, with his land utilization program -- 214

12. In proceedings under Private Law 654 (84th Congo, 2dssess.). [70:Stat.
A67] purchasers of land under the Alaska Public Sales Act who have
paid the full purchase price: for the land -and who assert that they::
have performed the requirements for receiving patents on the land
will be granted a hearing on the question whether they have, coea-
piled with those requirements- 214

13. Where no time for beginning or completion of structures is stated in
approved plans of proposed use of land purchased under the Alaska
Public Sales Act (48 U.S.C., 1952 ed., sees. 364a-364e), the: deter-
mination as to what building program was required is dependent;
upon what reasonably could: have been completed during the .3
years following issuance of the certificates of purchase, considering
such factors as physical conditions attending building and the
finances of the purchaser----C214

APPLICATIONS AND ENTRIES
AMENDMENTS

1. By departmental regulation entries which are void ab initio are not
subject to adjustment or amendment under section 2372 of the
Revised Statutes, as amended -- 284

FILING

2. An application for a 5-year extension.of an oil and gas lease which is
filed after the close of the published office hours of a land office on
the last day of the lease term is not timely filed _ 12

APPROPRIATIONS

1. Thie statutes have been construed administratively and by the
Congress in appropriating funds and authorizing projects as per-
mitting the Interior Department to conduct project investigations
for one or more multiple purposes either related or not directly re-
lated to irrigation -129

BUREAU OF LAND MANAGEMENT,

1. It is proper for the Eastern States Office of the Bureau of Land Man-
agement, on its own motion, to reconsider its decisions prior to an
appeal to the Director, even though there are adverse rights
present- - 257

BUREAU OF MINES

1., The Bureau of Mines, pursuant to section 5 of the act of May 16,
1910, as amended (36 Stat. 369; 30 U.S.C. sec. 7), and sec. 212(a)
of the Federal Coal Mine Safety Act (66 Stat. 692, 709; 30 U.S.C.
sec. 482(a)), has the authority to revise existing regulations or to
promulgate new regulations affecting equipment in gassy coal mines
whether previously certified as permissible or not, provided, (1)
the regulations affect equipment acquired and certified as permis-
sible subsequent to July 16, 1952, and not excluded by the provisions
of section 209(f) (1) of the Federal Coal Mine Safety Act; (2) a find-
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ing and determination is made by the Bureau based on facts and
circumstances not conclusions that the equipment is not experi-
mental but is a demonstrated safety'device designed to decrease or
eliminate mine fires and explosions caused by the use of such
equipment in gassy coal mines; and (3) that the provisions of the
Administrative: Procedure Act (5 U.S.C. sees. 1001-1011) are
followed _--- _--- ------------------- -----------

BUREAU OFRE4AMATION
AUTHORIZATION

1. The Secretary of the Interior is charged with the responsibility, under
section 8 of the Flood Control Act of 1944, for the repayment of
allocations to irrigation functions of dam and reservoir projects
operated under the direction of the Secretary of the Army _

2. The foregoing [see 1, above] responsibility exists whether or not
additional facilities are required for irrigation functions at such dam
or reservoir projects _--

INVESTIGATIONS

3. Section 2 of the Reclamation Act of June 17, 1902 (32 Stat. 388; 43
U.S.C. see.-391)j iection, 9 of, the Reclajoation Project Act of Au-
gust 4, 1939 (53 Stat. 1187; 43 U.S.C. sec. 485), the Flood Control
Act of December 22, 1944 (58 Stat. 887), and intermediate legislation
have been considered as authority for the, investigation of works hav-
ing physical and functional purposes either related or not directly
related to irrigation _--

REPAYMENT AND WATER SERVICE CONTRACTS

4. The foregoing [see 1, above] responsibility requires negotiation of
appropriate repayment contracts with waterusers for repayment of
appropriate allocations to irrigation functions -- -

CONTRACTS
(See also Rules of Practice.)

ACTS OF GOVERNMENT

1. A provision imposing liquidated damages for delay in shipment, con-.
tained in a contract for the delivery of pumping equipment to be used
for irrigation purposes, is not rendered unenforceable as a penalty
merely because the Government after the making of the contract
defers the construction of the pumping station in which the equip-
ment is to be installed, or merely because the Government informs
the contractor of this deferment prior to-the shipment dateaspecified
in the contract, or-merely because favorable rainfall conditions avert
the crop losses contemplated when the contract was made, so that
no harm results from the delay in shipment __

2. A contractor is not entitled to an extension of time for.performance
on the ground that the Government required the installation of a
different type of pump than that designated in the specifications
when there is no showing that either type of pump, the delivery of
which would have required from 60 to 90 days, would have arrived
on the job at-the time of its contemplated installation __-_-__

15
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342
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3. When the Government ordered a supply of copper tubing which was
to be used in the fabrication of heat exchangers, and the straightness
of the tubes was of "paramount" importance but the specifications,
although they. included straightness among the characteristics of
workmanship, failed to specify a tolerance for straightness, the. sup-
plier: was entitled to additional compensation for straightening:the
tubing after delivery in order to meet the Government's&require-
ment for straightness, which allowed a tolerance of only one hun-
dredth of an inch per foot - 173

4. When a contracting officer erroneously construes the terms of a con-
tract, with the result that the contractor is asked to supply cable
and conduit not required by the contract, the contractor is entitled

*' - to additional compensation for such materials -203
5., After the occurrence of a storm, which damaged an excavation for

anchors and footing for spillway 30-ton cableway, the contracting
officer allowed the contractor an option in performing the necessary
repair work between placing concrete to the 'limits of the excavation.
or forming to the neat line of the structure, in addition to requiring-.-
him to clean out the excavation. The contractor conceded his
obligation to remove the materials that had sloughed into the
excavation but contended that it could not be required to re--
excavate beyond the neat-lines or to place concrete fill in this area.
Although the specifications required excavation to be made only to
the neat lines of the structures, and it was contemplated that f orming
would be necessary only above ground'levels, the repair of'storm
damage is not generally regarded as extra work, even though it is not
contemplated by: the specifications,. and hence the contractor was
not entitled to additional compensation unless it could show that
the contracting officer, in allowing it a choice only between two
alternatives prevented it from adopting still another method which
was reasonably adapted to the requirements of the situation and
which would have been less expensive than either of the two methods
which were: allowed. It is immaterial that the cost of repairing
the storm damage was disproportionate, or that the work to be
performed under the contract was limited to foundation work- _- 238

6. Despite the fact that a dike, which was constructed across a marsh
by the contractor, wasnot constructed entirely in accordance with the
method contemplated by the specifications, the contractor is not
entitled to an equitable adjustment under the "changes" clause
of the standard form of Government construction contracts, when
the 'change in the method of construction was suggested by the
contractor rather than by the contracting officer, and the con-
tractor made the suggestion without requesting a change order,
such work being voluntary work rather than a change in the technical
sense. Moreover, if the method of construction adopted actually
mitigated the difficulties of the contractor, arising from the con-
tinuous subsidence of the core of the dike in the marsh, any equitable
adjustment would have to be made downwards rather than upwards.
The contractor also could not claim that the sequence of operations.
contemplated by the specifications-placing fill, grading fill and
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placing topping material-was infeasible when it did not itself
follow such sequence, and the officers of the Government did not
attempt. to interfere with the sequence of- operations actually
adopted by the contractor - __---_-_-_ -__-_-_ 500

APPEALS

7. When the Board of Contract Appeals held in disposing of an appeal
that the obligation of a contractor to restore a wasteway structure
damaged by a storm was limited.to establishing only so much of
"the former earth surfaces" .as would be reasonably necessary to
admit of the restoration and completion of the wasteway structure,
the extent of the, obligation of the contractor was not limited to
work within the pay or neat lines, since the Board also held that
the contractor was required to fill eroded areas to the extent neces-
sary for the restoration and completion of the contract work … _ 49

S. A factual statement by a contractor in a notice of appeal is a mere
.allegation of what the contractor asserts to be -the facts, and, if
disputed by the Government, cannot be accepted as proof that the
facts so asserted are true - _-------- 135

9. In an appeal attacking the validity of a finding of fact or decision by
a contracting officer, not patently erroneous, it is incumbent upon
a contractor who advances a claim against-the Government that was
denied by such finding or decision to come forward with evidence
showing error therein, and in the absence of such evidence the
Board of Contract Appeals cannot properly overrule the decision

.: of the contracting officer. In such a case the burden of the appeal
is upon the contractor's shoulders, and that burden calls for evidence
on the contractor's side to show that the action taken by the con-
tra'cting officer was' erroneous, for the findings of a contracting
officer are presumed to be correct' in the absence' of proof to the
contrary. ----- 135

10. A 6ontractor who seeks an extension of time under a standard form
construction contrabt because of an' alleged excusable cause of
delay has, in general, the burden of proving that the alleged cause of
delay actually existed, that it met the criteria of excusability
prescribed' by the contract, that it delayed the orderly progress or
ultimate completion of the contract work as a whole, and that it
did so for a given period of-time- 463

11. The fact that an appellant, who was seeking, while its appeal was
pending before the Board of Contract Appeals, the settlement on
the administrative 'level of a dispute arising from the performance
of its contract for the construction of a dike across a marsh did not
specifically consent' that the Administrative Assistant Secretary
of the Department submit the questions' of law involved in the dis-
pute to'the Comptroller General for his opinion does not make the
pronouncements of the Comptroller General on these questions of
law any the less binding on the Board, for the power of the Depart-
ment to request the Comptroller' General's opinion did not depend
on the consent of the appellant and the Board is bound by the
opinion of the Comptroller General on the questions of law duly de-
termined by him. However, the opinion of the Comptroller Gen-
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eral was rendered on an assumed state of facts, and the Board is
not barred from deciding disputed questions, whether of fact or of
law, that were not considered or determined by the Comptroller
General - ___--_-----.-500

BIDS

Generally

12. When, through clerical error, the continuation sheet make-up of an
invitation to bid for the supply of substation equipment and steel
framework left doubt as to whether references therein to potheads
cable and conduit were intended to constitute a single subitem or
three separate subitems, and the bidder, although on the continua-
tion sheets it expressly excluded only potheads, nevertheless incor-
porated in the specifications that accompanied its bid an express
exclusion of potheads, cable and conduit, the contract resulting
from acceptance of the bid must be interpreted as hot embracing
any of these three categories of materials, even though the
acceptance of the bid mentions only potheads as being excluded 203

13. A claim of a contractor for an extension of time based on the theory
thatxthe.Governrnentwasobligated to notify it immediately of the
award of the contract must be rejected when under the terms of
the bid form the Government was allowed 60 days to accept or
reject the bid, and notification was given long before the expiration
of this period. Moreover, since bids are opened publicly, the
contractor could readily have ascertained whether it was the suc-
cessful bidder - 342

Mistakes

14. When a supplier maintains that by excluding potheads from its bid
it also intended to exclude cable and conduit but that it was misled
in conveying its intention by an ambiguity in the form of the invi-
tation, its appeal from a decision of the contracting officer, which
was that the supplier was obligated to furnish the cable and con-
duit, presents an issue of the interpretation of the bid rather than
one of mistake in bid. The circumstances of the bid also involve
perhaps an issue whether a valid contract at all was made. The
interpretation of a bid is a question of law which is within the juris-
diction of the Board - 45

BREACH

15. A claim for additional compensation because of alleged tackiness,
incorrect numbering, and poor legibility of aperture cards furnished
by the Government to a supply contractor under a contract pro-
viding for the establishment of an index of the public land records
of the United States that contains "changes" and "extras" articles,
but no "changed conditions" article, constitutes a claim for unliq-
uidated damages for breach of contract or misrepresentation,
rather than a claim based upon a change in or an addition to the
contract, and, therefore, is beyond the jurisdiction of the Board of
Contract Appeals to decide - . 120

16. An- allegation by a contractor who was awarded a contract for the
improvement of the public land records of the United States in the
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State of Utah that. before its bid is accepted, the Government
possessed sufficient information to infer that the estimated quan-
tities of work were erroneous might form the basis of an action
for recision of the contract or for damage for breach of contract,
but not for relief by the Board - - 261

CHANGED CONDITIONS

17. A contract in which the quantity of hauled--excavation` neededito
construct the core of a dike across a marsh is estimated, and which
includes an "approximate quantities" provision, together with a
provision that settlement of the fill below the natural marsh line
in varying amounts is expected, cannot be said to contain any
definite representation concerning the amount of subsidence to be
expected, and hence neither a "change" nor a "changed condition"
can be said to have been established merely by showing that the
estimated quantities of work had been substantially increased by
,the contracting officer by an order denominated a "change order" 500

18. Assuming for the sake of argument that such a negative form of
misrepresentation as the entire withholding of available informa-
tion by the Government may form the basis of a claim of a changed
,condition, a contractor engaged in constructing a dike in a -marsh
cannot be said to have established such a claim merely by showing
-that the Government had taken soundings in the marsh more than
.a decade and a half before the letting of the contract but failed to
-reveal the record of the soundings to bidders, in the absence of
proof that the dike was constructed at the same location where the
soundings had been taken and that the soundings would still have
been useful- 500

it9. That a condition encountered by- a contractor who constructed a
dike across a marsh was a "changed condition" within the meaning
of the second category of such conditions, which comprises unan-
ticipated conditions, cannot be established merely by showing that - -

the contracting officer himself characterized the amount of subsi-
dence of the core of the dike in the marsh as "excessive" 500

CHANGES AND EXTRAS

-20. In putting in compacted backfill, in order to restore and complete a
wasteway structure damaged by a storm, the contractor was per-
forming "extra work" rather than "compacting backfill about
structures" and hence was to be paid in accordance with the provi-
sions of the specifications governing extra work, which were that
the contractor be paid "the actual necessary cost" of such work,
plus an allowance of 10 percent "for superintendence, general
expense, and profit." In the absence of proof to the contrary, the
Board must assume that the contracting officer took into considera-
tion, in determining the unit price of the compacted backfill, the
factor of a certain amount of hand tamping, in addition to repeated
passage of the equipment, in compacting the backfill - 49

:21. A claim for additional compensation because of alleged tackiness,
incorrect numbering, and poor legibility of aperture cards fur-
nished by th Government to a supply- contractor undIer a contract
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providing for the establishment of an index of. the public land
records of the United States that contains "changes" and "extras"
articles, but no "changed conditions" article; constitutes a claim for
unliquidated damages for breach of contractor misrepresentation,
rather than a claim based upon a change in or an addition to the
contract, and, therefore, is beyond the jurisdiction of the Board of
Contract Appeals to decide - _ 120

22. After the occurrence of a storm, which damaged an excavation for
anchors and footing for spillway 30-ton. cableway, the contracting
officer allowed the contractor an option in performing the necessary
repair work between placing concrete to the limits of the excava-
tion or forming to the neat line of the structure, in addition to
requiring him to clean out the excavation. The contractor con-
ceded his obligation to remove the materials that had sloughed into
the excavation but contended that it could not be required to re-
excavate beyond the neat lines or to place concrete fill in this area.
Although the specifications required excavation to be made only
to the neat lines of. the structures, and it was contemplated that
forming would be necessary only above ground levels,.the repair of
storm damage is not generally regarded as extra work, even though
it is not contemplated by the specifications, and hence the con-
tractor was not entitled to additional compensation unless it could
show that the contracting officer, in allowing it a choice only
between two alternatives prevented it from adopting still another
method which was reasonably adapted to the requirements of the
situation and which would have been less expensive than either
of the two methods which were allowed.: It is immaterial that
the cost of repairing the storm damage was disproportionate, or
that the work. to be performed under the contract was limited to
'foundation work =- -- 238

23. A contract in which the quantity of hauled excavation needed to
construct the core of a dike across a marsh is estimated, and which
includes an "approximate quantities" provision,, together with
a provision that settlement of the fill below the natural marsh line
in varying amounts is expected, cannot be said to contain any
definite representation concerning the amount of subsidence to be
expected, and hence neither a "change" nor a "changed condition"
can be said to have been established merely by.showing that the
estimated quantities of work had been substantially increased by
the contracting officer by an order denominated a "change order t 500

24. Iespite the fact that a dike, which was constructed across a marsh
by the contractor, was not constructed entirely in accordance with
the method contemplated by the specifications, the contractor is
not entitled to an equitable adjustment under the "changes" claude
of the standard form of Government construction contracts, when
the change in the method of construction was suggested by the
contractor rather than by the contracting officer, and the con-,
tractor made the suggestion without requesting a change order,
such work being voluntary work rather than a change in the tech-
nical sense. Moreover, if the method of construction adopted
actually mitigated the difficulties of the contractor, arising from
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the continuous subsidence- of the core of the dike in the marsh,
any equitable adjustment would have to be made downward
rather than upward. The contractor also could not claim that
the sequence of operations contemplated by the specifications-
placing fill, grading fill and placing topping material-was infeasible
when it did not itself follow such sequence, and the officers of the
Government did not attempt to interfere with the sequence of
operations actually adopted by the contractor - 500;

COMPTROLLER GENERAL

25. The fact that an appellant, who was seeking, while its appeal was
pending before the Board of Contract Appeals, the settlement on the
administrative level of a dispute arising from the performance of its
contract for the construction of a dike across a marsh did not specifi-
cally consent that the Administrative Assistant Secretary of the De-
partment submit the questions of law involved in the dispute to the
Comptroller General for his opinion does not make the pronounce-
ments of the Comptroller General on these questions of law any the
less binding on the Board, for the power of the Department to re'-
quest the Comptroller General's opinion did not depend on the- con-
sent of the appellant, and the Board is bound by the opinion of the
Comptroller General on the questions of law duly determined by
him. However, the opinion of the Comptroller General was ren-
dered on an assumed state of facts, and the Board is not barred from
deciding disputed questions, whether of fact or of law, that were not
considered or determined by the Comptroller General -500

-CONTRACTING OFFICER

26. After the occurrence of a storm, which damaged an excavation for
anchors and footing for spillway 30-ton cableway, the contracting
officer allowed the contractor an option in performing the necessary
repair work between placing concrete to the limits of the excavation
or forming to the neat line of the structure, in addition to requiring
him to clean out the excavation. The contractor conceded his obli-
gation to remove the materials that had sloughed into the excavation
but contended that it could not be required to re-excavate beyond
the neat lines or to place concrete fill in this area. Although the
-specifications required excavation to be made only to the neat lines
of the-structures, and it was contemplated that forming would be
necessary only above ground levels, the repair of storm damage is not
generally regarded as extra work, even though it is not contemplated
by the specifications, and hence the contractor was not entitled to
additional compensation unless it could show that the contracting
officer, in allowing it a choice only between two alternatives pre-
vented it from adopting still another method which was- reasonably
adapted to the requirements of the situation and which would have
been less expensive than either of the two methods which were al-
lowed. It is immaterial that the cost of repairing the storm damage
was disproportionate, or that the work to be performed under the
contract wag limited to foundation work - 238

27. When a contractor who was seeking an extension of time for the per-
formance of a contract claimed that the cause of delay in completion



12 INDEX-DIGEST

CONTRACTS-Continued
CONTRACTING OFFICER-Continued Page

was attributable to the conduct of an inspector who had died before
the completion of the contract and that he had been dissuaded from
notifying the contracting officer of the cause of the delay by the as-
surance of the inspector that he would be granted an extension of
time, the Board will not disturb the decision of the contracting of-
ficer that an extension of time should be denied because of the failure
of the contractor to give written notice of the cause of the delay in
the absence of proof that the merits of the claim could still be
ascertained and that the inspector gave the assurance claimed - 278

28. Under a contract which empowers the contracting officer to suspend
the work when the weather is unsuitable, or conditions are unfavora-
ble for its suitable prosecution, the action of the contracting officer in
fixing the date on which a suspension is to begin or end does not
preclude the retroactive allowance of extensions of time for a period
immediately preceding or following the date so fixed, if during such
period no real progress on the contract work was achieved by reason
of weather conditions that clearly were unsuitable or unfavorable-- 463

DAMAGES

Generally .
29. Under a contract for the clearing of a transmission line right-of-way

within a national forest which provides that the contractor shall
pay "suppression costs and damages resulting from any fires caused
by his operations," a claim by the Government for payment of such
costs and damages is allowable when the fact that the fire was
caused by the contractor's operations is established by a pre-
ponderance of the evidence. Evidence showing that the fire started
at a place where smoking would have been particularly dangerous
and would probably have resulted in the immediate discharge of an
employee detected in so doing, that a group of the contractor's
employees ate lunch extremely close to this place within approxi-
mately 30 minutes. before the discovery of the fire, that one of
these employees was an habitual smoker, that following the lunch
.period this employee had a: clear opportunity for undetected smoking
at the place where the fire started, that the possibility of the fire
having been started by occurrences other than smoking was remote,
that the possibility of persons other than the contractor's employees
having been sufficiently close in point of time and distance to have
started the fire was likewise remote, and that the employee who
was an habitual smoker had not denied that he did smoke during or
after the lunch period, but, in statements made shortly after the
fire, had asserted that, while he. was aware of the hazards of smoking
in the woods and took precautions against fire whenever he did so,
he could not remember whether he had smoked on this occasion, is
sufficient to establish that the fire was caused by carelessness on
the part of one of the contractor's employees - 355
Liquidated Damages:

30. A provision imposing liquidated damages for delay in shipment,
contained in a contract for the delivery of pumping equipment to
be used for irrigation purposes, is not endered unenforceable as a
penalty merely because the Government after the making of the
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contract defers the construction of the pumping statin in whicjI
the equip~ment is to be installed, or merely because the Govern n
informs the contractor of this deferment prior to the sipm~e~ndate
specified in the contract, or merely because favorable ranfall co.
ditions avert the crop losses contemplated when thecontgnep wps ,
made so that no harm results from the-delay in shipmnt 321

31. A contract- for the delivery of pumping equipment fogiiriggtion
purposes which expressly states, that liquidated damages. wlbe .
assessed for each day of delay beyond the time for shipment ,pech.
fiedin-,,the contract, and which contains other expressions indicative
of an intent to impose liquidated damages for any delay beyond the
specified shipment date, but which describes-the contemplated
possible losses as being crop and other.losses resulting from "a,
delay in the installation of.the equipment," is to be.interpreted as
imposing liquidated damages for each day by which shipment is
later than the specified shipment date, even though the equipment
is received before it is actually needed for installation - , _7 _ =-:-321

32, Where a supply contractor under a contract for the furnishing of
motor-driven pumping- units failed to submit: for Government
approval within the time prescribed by the contract the assembly
and construction drawings and design data for the motors; delayed
placing its order for the motors with its supplier until after the
prescribed time for submission of the drawings and design data;
failed-to call the supplier's attention to the deadlines, after receiving
the drawings from its supplier delayed submitting them to the.
Goyernment and failed to show that production of the motors by
the-supplier was delayed by an act of the Government, the con-
tractor has not met the burden of proving that it is entitled to an.,
additional extension of time based on an excusable delay under.
the delays-damages clause - 382
Unliquidated Damages:

33. A claim for additional compensation because of alleged tackiness,
incorrect numbering, and poor legibility of aperture cards furnished
by the Government to a supply contractor under a contract providing
for the establishment of an index of the public land records of the
United-States that contains "changes" and "extras? articles, but no
"changed conditions" article, constitutes a claim for unliquidated.
damages for breach of contract or misrepresentation, rather than a
claim basediupon a change in or an.addition to the contract, and,
therefore, is ,beyond' .the jurisdiction of the Board of Contract
Appeals to decide - _ _-.-120

DELAYS OF CONTRACTOR

34. When a contractor who was seeking an extension of time for the
performance of a contract claimed that the cause of delay in com-
pletion was attributable to the conduct of an inspector who had:
died befbre the completion of the contract and that he had been
dissuaded from notifying the contracting officer of the cause of the
delay by' the assurance of the inspector that he would be granted an
extension of time, the Board will not disturb the decision of the 

493472-59--7
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contracting officer that an extension of' time should be denied
because of the failure of 'the' contractor to' give written notice of
the cause of the delay in the absence of proof that the merits of the
claim could still be ascertained and that the inspector gave the
assurance claimed -i 278

35. Under the standard-form "excusable causes of delay" provision, a*
delay in delivering equipment is inot excusable on the ground-that
the contractor learned from Government sources of a deferment
of the construction of the plant in which the equipment was to be
installed, and assumed that by reason of such deferment the Govern-
ment would not require it to make delivery within the time specified
in the contract- ' ' 321

36. A contractor who' is entitled to an extension of time for performance
by reason of such an unforeseeable cause as "unusually severe
weather" is none the less entitled to such relief, despite the fact that
its progress schedule, which it was required by the specifications to
furnish to the Government merely for the latter's information, may
have indicated that no work was originally scheduled during part
of the period when the unusually severe weather occurred - 342

37. A claim of a contractor for an extension of time based on delayin
securing performance and payment bonds, due to the unexpected.
liquidation of its bonding company, must be denied, even if it be
assumed for the sake of argumnent that this event wasi unforeseeable'
when it is wholly speculative whether the delay actually made any
difference to the contractor.: Even if the contractor had been able-
to obtain the bonds sooner, it does not follow that: it would neces-
sarily have been given notice to'proceed any earlier thau it was
given. Moreover, the contractor has not shown that it 'would have
obtained a more favorable performance period if the delay had not,
occurrbd- - -------- 342

38; A contractor who seeks an extension of time under a standard form|
construction contract because of an alleged excusable cause of delay:
has, in general, the burden of proving that the alleged, cause; of
delay actually existedj that it met-the criteria of.excusability pre-
scribed by the contract, that -it delayed the orderly progress or,
ultimate completion of the contract work as a whole, and that it
did so for a given period of time, - -- ------------ . 463

DELAYS OF GOVERNMENT

39. 'A claim of a contractor for an extension of time based on the theory
that the Government was obligated to notify it immediately of the
award of the contract must be rejected when under the terms of
the bid form the Government was allowed 60 days to accept or reject-
the bid, and notification was given long before the expiration of this
period. Moreover, since bids are opened publicly, the contractor
could readily have ascertained whether it was the successful bidder_. 342

INTERPRETATION.

40. When a supplier maintains that by etcluding potheads from its bid;
it also 'intended to exclude cable and conduitbut that it was misled 0 .
in conveying its intention by an ambiguity in the form of the invita-'
tion; its appeal from a decision of the contracting officer; whichwas
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that the supplier.was obligated to furnish the cable and conduit,
presents an issue of th iterpre'thtiori- of the bid rather than one of'
mistake in bid. The circumstances of the bid also involve perhaps-
an issue whether a valid contract at all was made. The interpreta-
tion of a bid is a question of law which is within the jurisdiction of
the Board_-, -- 45

41. A contractor engaged in the construction of a helium. plant, who,
was expressly required by. the terms of the specifications tomake'
"every reasonable effort" to safeguard the plans for thei.plant and.
to assure that its employees wtre loyal Americans, was impliedly
required to bear the-cost of a security check of its employees to be-
made by an outside investigative agency -53

42. Where a contract contains separate unit bid prices for the puddling
and for the compaction of backfill, and contains specifications which
limit puddling, to backfill that is composed of. silty material and
require compaction for backfill that is composed of sand or gravel,.
a provision, in the .contract which authorizes the contracting officer
to direct that unsuitable foundation material be.removed and re-
placed with selected material and which states that the puddling or
compaction of such refill material shall be paid for at the unit bid':
price for the puddling or compaction of backfill as the case may be,
is to be interpreted as calling for the compaction, rather than the
puddling, of refill material that is composed of sand and gravel --- 135

43. When the Government ordered a supply of copper tubing which
was to be used in the fabrication of heat exchangers, and the straight-
ness of the tubes was of "paramount" importance but the specifica-
tions, although they included straightness among the characteristics
of wbrkmanshlp,. failed to pecify a tolerancefor straightness, the
supplier was entitled to additional compensation for straightening
the tubing after delivery in order to meet the Government's require-
ment for straightness, which allowed a tolerance of only one hun-
dredth of, an inch per foot - --- --.- ------------ 173

44. When, through clerical error, the continuation sheet make-up of an
invitation. to bid for the supply of substation equipment and steel
framework left doubt as: to whether referen ces therein to potheads,
cable and conduit were intended to constitute a single. subitem or:
three separate subitems, and the bidder, although on the continua-
tlbn sheets it expressly excluded only potheads,' nevertheless incor-
poratcd in the specifications that accompanied its bid an express
exclusion of potheads, cable and conduit, the contract resulting from
acceptance of the bid must be interpreted as not embracing any of
these three categories of materials, even though the acceptance of
the bid mentions only potheads as being excluded- : - 203

45. Under the terms of a supply contract for the improvement of the
publicland records of the United States in the State of Utah for.a
lump-sumi price which involved the 'processing of estimated quan-.
tities of aperture and cross-reference cards and irregular township'
plats, .but provided that the estimated quantities were subject to a
25 percent increase or decrease, the contractor is entitled to addi-'
tional compensation only to the extent that the estimated quantities,
plus 25 percent,.. haveff been: exceeded. i Such a contractl is not
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ambiguous, nor lacking in nutuality>' nor can'it be said to have
been ptemturely made because the Government may not have been
in' a good position to estimate the quantities at the time the contract
was'made - - - 261

46. A contract for the delivery of pumping equipment for irrigation pur-
poses -which expressly states that liquidated damages will be as-
sessed for each day of delay beyond the time for shipment specified
in the contract, and which contains other expressions indicative of
an intent to impose liquidated damages for any delay beyond the
specified shipment date, but which describes the contemplated possi-
ble losses as being crop and other losses resulting from "a delay in

* the installation of the equipment," is to be interpreted as imposing
liquidated damages for each day by which shipment is later than the
specified shipment date, even though the 'equipment is received
before it is actually needed for installation -- =- l_ 321

47. Where'a contract requires notice within a specified period, but does
not specify the manner in which notice is to be given, the mere
mailing of notice is not ufficient unless it is received within the time
specified ' 365

48. When the cancellation procedure prescribed by a lease contract pro-*
vides that the lessee may request a hearing within a specified period
after a day named, the designated day after which the period of:
time begins to run is not to be included in the computation. The
last day of the period so computed is to be included, unless it is a
Sunday or a 'legal holiday, in which event the period runs until the'
end of the next day which is neither a Sinday nor a holiday - - 365

49. A contractor who is aware of an ambiguity in a Government con-
struction contract with respect to the assembly of individual capac-
itor units and associated equipment into Var-Blocks is not entitled
to the benefit of the rule of interpretation contra proferentem, which
would require that the provision be construed against the Govern-
ment which had drafted it. Having discovered the' ambiguity, the
contractor is bound to make due and proper inquiry in theeffort to
secure its clarification. The contractor cannot confine the inquiry
to the supplier of the capacitor equipment, especially when it has
been put on notice that an authoritative interpretation can be
obtained only from the main office of the contracting bureau - 388

50. A specification provision that payment for material excavated from a
borrow pit shall be exclusive of overburden stripped from the pit
and that the usable material to be paid for: shall be "measured in
original position" necessitates a determination of the elevation of the
underside of the overburden in its original position before stripping,
and is not complied with by a measurement which reflects the size of'
the whole pit upon completion of all excavation less the volume of
the overburden in its position at that time, irrespective of whether or
not in such measurement an allowance is made for swelling of the
stripped overburden _ - = - _ 463

51. Under specifications which provided that the contractor furnish and-
install in a compacted state gravel bedding for a concrete lining in an
irrigation lateral and that the gravel bedding so installed should be
measured for payment in the most practicable manner, either to the
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outlines of the areas covered with gravel bedding and toan average
thickness, or in approved vehicles at the point of delivery, the con-
tracting officer had a choice between these two alternative methods
*of measuring the gravel bedding for payment. Whicheverimethod
was chosen, however, payment would have to be made for the gravel
in a compacted state, and, if payment were based on loose truck

,measurements of the gravel, a compaction factor would have to be
applied to the gravel so measured. It is apparent that if either
method of measuring the gravel for payment presupposed its meas-

* urement in a compacted state, the other method must also presup-
pose this, since both methods, to be equitable must produce equiva-
lent results. The fact that bidders were unable to determine the
factor of compaction in advance, since the source of the gravel was
subject to the approval of the contracting officer, proves no more
than that the contract involved elements of uncertainty or risk for
the contractor. Differences of nomenclature to be found in various
items of the schedule and specifications with respect to payment do
not demonstrate an ambiguity in the, provisions for payment of the
gravel bedding, since the language was not exactly parallel and the
provisions for the performance of the various items differed substan -
tially. The fact that Government inspectors kept a truck count
tally of the gravel bedding is not a practical construction requiring
payment for the gravel by loose truck measurement, since they
reported generally all operations under the contract; the information

*was useful for other purposes, such as the making of progress pay-
ments; and the contracting officer was not bound to determine how
the gravel should be paid for until after it had been placed. The
contracting officer did not abuse' his discretion in paying for the
gravel bedding on the basis of cross sections taken prior to the plac-
ing thereof, since the record shows that the practice of using cross
sections in measuring earthwork for payment is common, and the
contractor has failed to bear the burden of proving that-there were
circumstances that made the use of the cross sections unfair- 489

NOTICES

52. When a contractor who was seeking an extension of time for the
.performance of a contract claimed that the cause of delay in com-
pletion was attributable to the conduct of an inspector who had died
before the completion of the contract and that he had been dissuaded
from notifying the contracting officer of the cause of the delay by the
assurance of the inspector: that he would be granted an extension of
time, the Board will not disturb the decision of the contracting officer
that. an extension of time should be denied because of the failure of
the contractor to give written notice of the cause of the delay in the
absence of proof that the merits of the claim could stillbe ascertained

.and that the inspector gave the assurance claimed- - _ v- 278
53. A claim of a contractor for an extension of time based on delay in

securing performance and payment bonds, due to the unexpected
liquidation of its bonding company, must be denied, even if it be
assumed for the sake of argument that this event was unforeseeable,
when it is wholly speculative whether the delay actually made any
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difference to the contractor. Even if the contractor had been able
-to obtain the bonds sooner, it does not follow that it would neces-
sarily have: been; given notice to proceed any earlier than it was
given. Moreover, the contractor 'has not shown, that. it would
have obtained a more favorable performance period if the delay
had not occurred - 342:

54. Where a contract requires notice within a specified period, but does
not specify the manner in which notice is to be given, the mere
mailing of notice is not sufficient unless it is received within the
time specified - 365-

PAYMENTS

55. Under a unit-price contract for the excavation of borrow material
where the Government fails to comply with the measurement pro-
visions of the contract, and where compliance subsequently becomes
impossible, payment for the excavated material is to be made on
that basis which is most consistent with the provisions of the con-
tract and the available data of a reliable nature as to the quantities
excavated ------------------------- 463

56. Under specifications which provided that the contractor furnish and
install in a compacted state gravel bedding for a concrete lining in
an irrigation lateral and that the gravel bedding so installed should
be measured for payment in the most practicable manner, either to
'the outlines of the areas covered with gravel bedding and to an
average thickness, or in approved vehicles at the point of delivery,
the contracting officer had a choice between these two alternative
methods of measuring the gravel bedding for payment. Which-
ever method was chosen, however, payment would have to be made
for the gravel in a compacted state, and, if payment were based on
loose truck measurements of the gravel, a compaction factor would
have to be applied to the gravel so measured. It is apparent that
if either method of measuring the gravel for payment presupposed
its measurement in a compacted state, the other method must also
presuppose this, since both methods, to be equitable must produce
equivalenttresults. The fact that bidders were unable to determine
the factor of compaction in advance, since the source of the; gravel
was subject to the approval of the contracting officer, proves no
more than. that the contract involved elements of uncertainty or
risk for the contractor.' Differences of nomenclature to be found
in various items of the schedule and specifications with respect to
payment do not demonstrate an ambiguity in the provisions
for payment of the gravel bedding, since the language was
not exactly parallel and the provisions for the performance of the
various items differed substantially. The fact that Government
inspectors kept a truck count tally of the gravel bedding is not a
practical construction requiring payment for the gravel by loose
truck measurement, since they reported generally all operations
under the contract; the information was useful for other purposes,
such as the making of progress payments; and the contracting
officer was not bound to determine how the, gravel should be paid
for until after it had been placed. The contracting officer did not
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abuse his discretion in. paying for the gravel bedding on the basis of
cross sections taken prior to the placing thereof, since the records
shows that the practice of using cross sections in measuring earth-
work for payment is common, and the contractor has failed to bear
the burden of proving that there were circumstances that made the
use of the cross.sections unfair- _ ----- _ 489

PERFORMANCE

57. A contractor engaged in the construction of a helium plant, who was
expressly required by the terms of the specifications to make "every
reasonable effort" to safeguard the plans for the plant and to assure
that its employees were loyal Americans, was impliedly required to
bear the cost of a security check of its employees to be made by an
outside investigative agency - _-------_-_-_- _ 53

58. Notwithstanding the occurrence of a storm which constituted "un-
usually severe weather" within the meaning of the delays-damages
provision of the contract, and which damaged the excavation work
of the contractor, it was not entitled to an extension of time for
restoring the excavation when during the period when the restora-
tion could have been accomplished, it could have madeno progress
due to its failure to have delivered to the job site the main anchor
beam and erector anchor bar without which concrete could not have
been poured. To be entitled to an extension of time the contractor
must show not only that an excusable cause of delay occurred but
also that it was a factor in the ultimate delay in the completion of
the work. The contractor is entitled, however, to an extension of
time for 2 days which were required by the contractor to do the
extra concrete and form work necessitated by the storm, notwith-
standing shortcomings in the concrete work that had to be remedied,
since it would undoubtedly have completed all of the concrete work
2 days earlier if the storm had not occurred- 238

59. A contractor is not entitled to an extension of time for-performance
- on the ground that the Government required the installation of a dif-

ferent type of pump than that designated in the specifications when
there is no showing that either type of pump, the delivery of which
would have required from 60 to 90 days, would have arrived on the
job at the time of its contemplated installation _- 342

60. A contractor who is entitled to an extension of time for performance
by reason of such an unforeseeable cause as "unusually severe
weather" is none the less entitled to such relief, despite the fact that
its progress schedule, which it was required by the specifications to
furnish to the Government merely for the latter's information, may
have indicated that no work was originally scheduled during part of
the period when the unusually severe weather occurred --__ 342

61. A claim of a contractor for an extension of time based on delay in
securing performance and payment bonds, due to the unexpected
liquidation of its bonding company, must be denied, even if it be
assumed for the sake of argument that this event was unforeseeable,
when it is wholly speculative whether the delay actually made any
difference to the contractor. Even if the contractor had been able
to obtain the bonds sooner, it does not follow that it would neces-
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sarily have been given notice to proceed any earlier than' it was
given. Mor6over, the' contractor has not shown that it would have
obtained a more favorable performanee period if the delay had not
occurred --- - ------------------------

62. Under a unit-pricebontract for e excava ion of-borrow miaterial
where the Government fails to- comply with the measurement pro-
visions of the contract, and where compliance subsequently becomes
-impossible, payment for the excavated material is to be made on that.
:basis which is most consistent with the provisions of the contract
and -the available data of.. a reliable nature as to the quantities
excavated ---- _ -- _-_

63.. Whatever may be the general scope of a provision in the specifica-
tions, empowering the contracting officer to suspend the work when
conditions were ''unfavorable for the prosecution of the work;,"
it is clear that it cannot be held to extend to a situation that- was
foreseeable in view .of other provisions of the-specifications, which

-warned the contractor of-the very same conditions -and extended
--the time of performance by reason thereof
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64. A contractor engaged in the construction of a helium plant, who
was expressly required by the terms of the specifications to make
"every reasonable effort" to safeguard the plans for -the plant and
to assure that its employees were loyal Americans, was implied ly
required to bear the cost of a security check of its employees to be
made by an outside investigative agency - 53

65. Where a contract contains separate unit bid prices for the puddling
and for the compaction of backfill, and contains specifications which

-limit puddling to backfill that is composed of silty material and re-
quire compaction for backfill that is composed of sand or gravel, a
provision in the contract which authorizes the contracting officer
to direct that unsuitable foundation material be'removed and re-
placed with selected material and which states that the puddling or
compaction of such refill material shall be paid for at the unit bid
price for the puddling or compaction of backfill, as the case may
be, is to be interpreted as calling for the compaction, rather than
the puddling, of refill material that is composed of sand and gravel- 135

66. When the Government ordered a supply of copper tubing which
was to be used in thelfabrication of heat exchangers, and the straight-
ness of the tubes was of "paramount" importance but the specifica-
tions, although they included straightness among the characteristics
of workinanship, failed to specify a tolerance for straightness, the
supplierwas entitled to additional compensation for straightening
the tubing after delivery in order to meet the Government's re-
quirement for straightiess, which allowed a tolerance of only one
hundredth of an inch per foot- _ _ ' 173

67. After the occurrence of a storm, which damaged an excavation -for

aanchors and footing for spillway 30-ton cableway,'-the contracting
officer allowed the contractor an option in performing the necessary
repair work between placing concrete to the limits of the excavation
or forming to the neat line 6f the structure,"in addition to requiring

20
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him to clean out the-excavation. The contractor conceded his
obligation to. remove the materials that had sloughed into the
excavation but contended that it could not be required to re-excavatebeon th nea lie or to re.ie tore-excavat
beyond theneat lines or to place concrete fill in this area,. Although
-the specificationsrequired excavation to be made only to the neat,
lines of the structures,,and, it, was contemplated that forming would
be necessary only above grouni levels, the repair of storm. damage
is not generally regarded as extra work, even though it is not con-
templated by the specification, and hence the contractor was not
entitled to additional .compensation unless it could show that the
contracting officer, in allowing it a choice. only between two alterna-
tives prevented it from adopting still another method which was
reasonably adapted to the requirements of the situation and which
would have been less expensive: than either of the two methods
which were allowed. It is immaterial that the cost of repairing the
storm damage was disproportionate, or that the work to be per-
formed under the contract was limited to foundation work - :

68. A contractor is not.entitled to an extension of time for performance
on the ground that the Government required the installation of a
different type of pump than that designated in the specifications
when there is no showing that either type of pump, the delivery of
which would have required from 60 to 90 days, would have arrived
on the job at the time of its contemplated installation __

69. A contractor who is entitled to an extension of time for performance
by reason of such. an unforeseeable cause as "unusually severe
weather" is none the less entitled to such relief, despite the fact
that its progress schedule, which it was required by the specifications
to furnish to the Government merely for the latter's information,
may have indicated that no work was originally scheduled during
part of the period when the unusually severe weather occurred

70. A specification of a Government construction contract which
enumerates the individual components of capacitor equipments and
requires the contractor to install "the complete capacitor equip-
ments" is not ambiguous, so far as the contractor's duty to assemble
the individual capacitor units and associated equipment into Var-
Blocks, is concerned -

71. Under specifications which provided that the contractor furnish and
install in a compacted state' gravel bedding for a concrete lining in
an irrigation lateral and that the gravel bedding so installed should
be measured for payment in the most practicable manner, either
to the outlines of the areas covered with gravel bedding and to an

- average thickness, or in approved vehicles at the point of delivery,
the contracting officer had a choice between these two alternative
methods..of measuring the gravel bedding for payment. Which-
ever method was chosen, however, payment would have to be made
for the gravel in a compacted state, and, if payment were based on
loose truck measurements of the gravel, a compaction factor would
have to be applied to the gravel so measured. It is apparent that
if either method of measuring the gravel for payment presupposed
its measurement in a compacted state, the other method-must also
presuppose this, since both methods, to be equitable must produce
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equivalent results. The fact that bidders were unable to determine
the factor of compaction in advance, since the source of the gravel
was -subject to the approval of the contracting officer, proves no
more than that the contract involved elements of uncertainty or
risk for the contractor. Differences of nomenclature to be found in
various items of the schedule and specifications with respect to pay-
ment do not demonstrate an ambiguity in the provisions for pay-
ment of the gravel bedding, since the language was not exactly
parallel and the provisions for the performance of the various items
differed substantially. The fact that Government inspectors kept a
truck count tally of the gravel bedding is not a practical construc-
tion requiring payment for the gravel by loose truck measurement,
since they reported generally all operations under the contract; the
information was useful for other purposes, such as the making of
progress payments; and the contracting officer was not bound to
determine how the gravel should be paid for until after it had been
placed. The contracting officer did not abuse his discretion in pay-
ing for the gravel bedding on the basis of cross sections taken prior
to the placing thereof, since the record shows that the practice of
using cross sections in measuring earthwork for payment is common,
and the contractor has failed to bear the burden of proving that
there were circumstances that made the use of the cross sections
unfair - 489

72. A specification provision that payment for material excavated from
a borrow pit shall be exclusive of overburden stripped from the pit
and that the usable material to be paid for shall be "measured in
original position" necessitates a determination of the elevation of
the underside of the overburden in its original position before strip-
ping, and is not complied with by a measurement which reflects the
size'of the whole pit upon completioi of all excavation less the
volume of the overburden in its position at that time, irrespective
of whether or not in such measurement an allowance is made for
swelling of the stripped overburden - 463

73. A contract in which the quantity of hauled excavation needed to
construct the core of a dike across a marsh is estimated, and which
includes an "approximate quantities" provision, together with a
provision that settlement of the fill below the natural marsh line
in varying amounts is expected, cannot be said to contain any
definite representation concerning the amount of subsidence to be
expected, and hence neither a "change" nor a "changed condition"
can be said to have been established merely by showing that the
estimated quantities of work had been substantially increased by -

the contracting officer by an order denominated a "change order" - 500
74. Whatever may be the general scope of a provision in the specifica-

tions, empowering the contracting officer to suspend the work when
conditions were "unfavorable for the prosecution of the work," it
is clear that it cannot be held to extend to a situation that was fore-
seeable in view of other provisions of the specifications, which
warned the contractor of the very same conditions and extended the
time of performance by reason thereof . -.- 500
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75. The action of a prime contractor in filing a claim with the contracting
officer on behalf of a subcontractor does not in itself suffice to ground
an appeal to the Board of Contract Appeals that is subsequently
taken by the subcontractor alone. A provision in a subcontract
i- aking the subcontractor subject to all the terms of the prime con-
tract is insufficient to, create privity of contract between the Gov-
ernment and the subcontractor, even though the prime contract
provides also that all subcontracts shall be subject to the approval
of the contracting officer - ---------- _-- _ . 274

76. The failure of a contractor's supplier to prepare promptly necessary
motor drawings and design data required for the performance of a
supply contract would not alone be sufficient to relieve the con-
tractor of a contractual obligation to submit such drawings and
design data within the prescribed periods of time, or to constitute
an excusable cause of delay - _ I _-_-_ -_-_ - 382

77; Where a supply contractor under a contract for the furnishing of
motor-driven pumping units failed- to submit for Government
approval within the time prescribed by the. contract the assembly
and construction drawings and design data for the motors; delayed.
placing its order for the motors with its supplier until after the pre-
scribed time for submission of the drawings and design data; failed
to call the supplier's attention to the deadlines; after receiving the
drawings from its supplier delayed submitting them to the Govern-
ment, and failed to show that production of the motors.by the.
supplier was delayed by an act of the Government, the contractor
has not met the burden of proving that it is entitled to an additional
extension of time based on an excusable delay under the delays-
damages clause- __-__-=-__-_-_-_382

SUBSTANTIAL EVIDENCE

78. A factual statement by a contractor in a notice of appeal is a mere
allegation of what the contractor asserts to be the facts, and, if
disputed by the Government, cannot be accepted as proof that the
facts so asserted are true - _--- -__ ----- _ 1353

79. In an appeal attacking the validity of a finding of fact or decision
by a contracting officer, not patently erroneous, it is incumbent
upon a contractor who advances a claim against the Government
that was denied by such finding or decision to come forward with
evidence showing error therein, and in'the absence of such evidence
the Board of Contract Appeals cannot properly overrule the decision
of the contracting officer. In such a case the burden of the appeal
is upon the contractor's shoulders, and that burden calls for evidence
on the contractor's side to show that the action taken by the con-
tracting officer was erroneous,. for the findings of a contracting
officerare presumed to be correct in the absence of proof to the
contrary - --- 135

80. Under a contract for the clearing of a transmission line right-of-way
within a national forest which provides that the contractor shall pay
"suppression costs and damages resulting from any fires caused by
his operations," a claim by the Government for payment of such
,costs'and damages is allowable when the fact that the fire was caused

23INDEX-DIGEST
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by the contractor's operations is established by a preponderance of
the evidence. Evidence showing that the fire started at-a place
where smoking would have been particularly dangerous and would
probably have resulted in the immediate discharge of an employee
detected in so doing, that a group of the contractor's employees ate
lunch extremely close to this place within approximately 30 minutes
before the discovery of the fire,'that one of these employees was an
habitual smoker, that following the lunch period this employee had
a clear opportunity for undetected smoking at the place where the
fire started; that the possibility of the fire having been started by
occurrences other than smoking was remote, that the possibility of
persons other than the contractor's employees having been uffi-
ciently close' in point of time and distance to have started the fire
Was likewise remote, and that the employee who was an habitual

: smoker had not denied that he did smoke during or after the lunch
period, but, in statements made shortly after the fire, had asserted'
that, while he was aware of the hazards of smoking in the woods and
took precautions against fire whenever he did so, he could not re-
member whether 'he had smoked on this occasion, is sufficient to
establish that the fire was caused by carelessness on the part of one
of the ontractor's employees- 355

81. I'n a proceeding under the "disputes" clause of a contract where the'
controversy arises out of a claim by the Government for suppression-
costs and damages incurred as a result of a fire alleged to have been
caused by the contractor's operations; testimony by fire experts,
even though they may be personnel of the agency that incurred
such costs and damages, with espect to the probable cause of the
fire is admissible -- 355

SUSPENSION AND TERMINATION

82. Under a contract which empowers the contracting officer to suspend
the work when the weather is unsuitable, or conditions are unfavora-
ble for its suitable prosecution, the action of the contracting officer

i in fixing the date on which a suspension is to begin or end does not
preclude the retroactive allowance of extensions of time for a period
immediately preceding or following the date so fixed, if during such
period no real progress on the contract work was achieved by reason
of weather conditions that clearly were unsuitable or unfavorable- 463

83. Whatever may be the general scope of a provision in the specifica-
tions, empowering the contracting officer to suspend the work when
conditions were "unfavorable for the prosecution of the work," it is.
clear that it cannot be held to extend to a situation that was fore-
seeable in view of other provisions of the; specifications, which
Warned the contractor of the very same conditions and extended
the time of performance by reason thereof - 500

UNFORESEEABLE CAUSES -

84. Notwithstanding the occurrence of a storm which constituted 'un-'
usually severe weather" within the meaning of the delays-damages
provision of the contract, and which damaged the excavation work.
of the contractor, it was not entitled to an extension of time for
restoring the excavation when during the period when the restora-
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tion could have been accomplished, it could have made no progress
due to its failure to have delivered to the job site the main anchor
beam and erector anchor bar without which concrete could not
have been poured. To be entitled to an extension of time the con-
tractor must show not only that an excusable cause of delay oc-

curred but also that it was a factor in the ultimate delay in the com-
- pletion of the work. The contractor is entitled, however, to an

extension of time for 2 days which were required by the contractor to
do the extra concrete and form work necessitated by the storm,
notwithstanding shortcomings in the concrete work that had to be
remedied, since it would undoubtedly have completed all of the
concrete work 2 days earlier if the storm had not occurred - _ 238

85. Under the standard-form "excusable causes of delay" provision, a
delay in delivering equipment is not excusable on the ground that
the contractor learned from Government sources of a deferment of
the construction of the plant in which the equipment was to be
installed, and assumed that by reason of such deferment the Gov-
ernment would not require it to make delivery within the time
specified in the contract -8 - 321

86. A claim of a contractor for an extension of time based on the theory
that the Government was obligated to notify it immediately of the
award of the contract must be rejected when under the terms of
the bid form the Government was allowed 60 days to accept or
reject the bid, and notification was given long before the expiration
of this period. Moreover, since bids are opened publicly, the con-
tractor could readily have ascertained whether it was the-successful
bidder -8------------- 342

87. A claim of a contractor for an extension of time based on. delAy in
securing performance and payment bonds, due to the unexpected
liquidation of its bonding company, must be denied, even if it be
assumed for the sake of argument that this event was unforeseeable,
when it is wholly speculative whether the delay actually made any
difference to the contractor. Even if the contractor had been able
to obtain the bonds sooner, it does not follow that it would neces-
sarily have been given-notice to proceed any earlier than it was
given. Moreover, the contractor has not shown that it would have-

*: obtained a more favorable performance period if the delay had not
occurred - 342

88. A contractor is not entitled to an extension of time for performance
on the ground that the Government required the installation of a.
different type of pump than that designated in the specifications,.
when there is no showing that either types of pump, the delivery
of which would have required from 60 to 90 days, would have
arrived on the job at the time of its contemplated installation- 342

89. A contractor who is entitled to an extension of time for performance
by reason of such an unforeseeable cause as 'unusually severe
weather" is none the less entitled to such relief, despite the fact
that its progress schedule, which it was required by the.specifica-
tions to furnish to the Government merely for the latter's informa-
tion, may have indicated that no work was originally scheduled:
during part of the period when the unusually severe weather
occurred- _ 342
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90. The contingency that some event of local public interest will cause
a temporary increase in traffic on a road under improvement is one
so apt to happen that it would normally be allowed for in a road
contractor's pre-bid traffic estimate, and, therefore, such an occur-
rence does not cons' itute -an* -unforeseeable cause of delav:even -
though the particular event that causes the traffic increase is'one
which, although annual, has neither a fixed date nor a fixed site 463

91. A contractor who seeks an extension of time under a standard form
construction contract because of an alleged excusabis cause of delay
has, in general, the burden of proving that the alleged cause of
delay actually existed, that it met the criteria of excusability pre-
scribed -by the contract, that it delayed the: orderly progress or
ultimate completion of the contract work as a whole, and that it 
did so for' a given period of tite - ' _ -'----- 463

92. The unusualness of the weather on a stormy day cannot be deter-
mined merely by measuring the severity of the weathr on that
particular day against the average weather for the same day in
prior years, but must be determined'on a basis that takes account
of the frequency with which days of like or greater severity occurred .
during'the same months or seasons of prior years- 46-3

93. Whei a contractor has established that the weather was "unusually
severe" within the meaning of the "delays-damages clause" of the
standard form of Government construction contract, it is not dis-
entitled to an extension of time merely because the days claimed
are not consecutive and amount to but a small percentage of the
contract performance time - 500

CONVEYANCES

INTEREST CONVEYED:

1. Where the United States quitclaims to private persons the mineral
rights (excepting and reserving, only coal) in acquired lands on
which oil and -gas leases are outstanding and the quitclaim deed
does not except or reserve to the United States any right or interest
as lessor under: the oil and gas leases, the Department retains no
jurisdiction over the mineral interests covered by; the leases and,
after execution and delivery of the deed, the grantees of the United
States become the lessors of the oil and gas leaseholds -- 299

GRAZING LEASES

APPORTIONMENT OF LAND

1. As between contending applicants for section 15 leases who own con-
tiguous lands, an award must be made to the one who has greater
need of the public land to permit proper use of his contiguous land.
If only- one of the applicants owns adjoining land, an award must
'be made to him if he needs the public land for proper use of his
contiguous land even though another applicant may have a greater
need for.the public land. If none of the contending applicants owns
contiguous land, an award is to be made between them on the basis
of such factors as their need for the land and proper range manage-
ment practices- 148
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2. Where two contending preference-right applicants have not shown

that they need the public land applied for in order to enable them
,to make proper use of their contiguous lands, an award isto be made
between them- as though they were not preference-right applicants- 148

PREFERENCE RIGHT APPLICANTS

3. A prefereac6-right applicant for a lease under section: 15 of the
Taylor Grazing Act must show that he needs the public land applied
for to enable him to make proper use of his contiguous land; thus
where an applicant owns land contiguous to public land applied
for and uses both for summer grazing, he cannot claim a preference

. right on the ground that heneeds the public land to complement his
operations on winter lands which are also owned by him: but which
are not contiguous to the public land -148

4. As between contending applicants for section 15 leases who own con-:
tiguous- lands, an award must ber made to the one who has greater
need of .the public land to permit proper use-of his, contiguous land.
If only one. of the applicants owns adjoining land, an award must
be made to him if. he needs the public land for proper use of his con-
:tiguous land eventhough another applicant may have a greater need
for the public land. If none of the contending applicants owns
contiguous land, an award is to be made between them on the basis
of such factors as their need for the land. and proper range manage-
ment practices- 148

5. In order to be entitled to a preference right to a grazing lease under
section 15 of the Taylor Grazing Act, one need not be engaged in the.
livestock business or derive his principal source of income from
raising livestock. However, whether one is primarily or exclusively
engaged in the livestock business is a factor which can be considered
in making an award of leases between two preference-right appli-
cants - 148

6. Where the case files contain insufficient factual information upon
which to make an award of public land between two contending
preference-right applicants, the case will be remanded to :the
Bureau of Land Management for a further investigation - 148

7. Where two contending preference-right applicants have not shown
that they need the public land applied for in order to enable them
.to make proper use of their contiguous lands, an award is to be
made between them as though they were not preference-right
applicants - 148

GRAZING PERMITS: AND LICENSES
GENAERALY

1. Determinations of the carrying capacity of the Federal range within a
grazing district, of the commensurability of base property, and of
proper seasons of use of the range are within the discretion ::of the
range manager, and his determinations will be accepted where there
is no showing of error, discrimination, or arbitrariness- -- 231

2. Where the renewal of a grazing permit was not denied to an applicant
for grazing privileges and there is no evidence that the value of the
applicant's grazing unit will he impaired by action taken on his
applications, the provision in section 3 of the Taylor Grazing Act



'28 INDEX-DIGEST

GRAZING PERMITS AND LICENSES-Continued
; GENERALLY-Continued Page

that o permittee who has complied with the applicable rules and
;~~~~)i ,;rglto'sAll be denied lb6 ~ienewal of a grazing permit if such

den:ial willimpair the value of his grazing unit has no effect on the
': award of grazing privileges to which the applicant is entitled - 231

3. The provision in the Federal Range Code that in the event of failure
' 1 for'2 consecutive years to offer base in an application for a grazing
Alidense or permit, 'such pr6perty will lose its- dependency by use
of priority will be read independently of and as unaffected by the
provision in the code that each year a time will be set before which

* applications for grazing privileges must be filed and that applications
which are not filed on or before that date will be rejected for that
year in the absence of a satisfactory showing justifying the late
filing - -409

ADJUDICATION

4. Where, on appeal from a range manager's award of grazing privileges
for the 1953 and 1954 seasons, a hearing examiner determined the
applicant's class 1 grazing privileges in accordance with the priority
period designated in the range code, and thereafter a special rule'
with respect to the range involved was adopted which rule changed
the priority period upon which class 1 privileges were to be deter-

' mined for the future, the correctness of the hearing examiner's
determination becomes moot- 231

BASE PROPERTY (LAND)

Generally

5. Base property may be invested with dependency by use by transfer
from other property' if the application for transfer of base property
qualifications presented under section 161.7(b) of the Federal
Range Code designates specific property owned or controlled by a
transferee with sufficient productivity to support the qualifications
to be transferred -394

6. Where grazing rights are acquired in excess of the commensurability
of the lands to which such rights are transferred and the transferree
thereafter acquires additional base property, the excess grazing
rights cannot be attached to the after-acquired lands where the
transferee fails within the time allowed him b the range manager
to offer such lands in a transfer of such excess rights- 394

7. Patented mining claims of sufficient productivity to support base
property qualifications may be designated as base property and
used to support an application for Federal grazing privileges.
Unpatented mining claims cannot be regarded as base property.:
of a Federal range user because in the absence of patent the holderA
-of a mining claim is without right to use the claim for grazing
purposes , ,=---. 394
'Dependency by Use . ' A .

8. The provision in the Federal Range Code that in the event of failure
for 2 consecutive years to offer base in an application for a grazing
lidense or permit, such property will lose its dependency by'use or pri-
ority will be read independently of and as unaffected by the provision
in:'the code that each yeara time will be set before which applications
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for grazing privileges must be filed and that applications which are
not filed on or before that date will be rejected for that year in the
absence of a satisfactory showing justifying the late filing _-_

9. Where an application for grazing'-privileges is filed within 2 years after
the base offered therein was first recognizedas having priority, but
the application was'filed too late to be considered for an.award of
grazing privileges for the year in which it was filed, the application
nonetheless satisfies the requirements-of 43 CFR 161.6(c) (9) and
prevents loss of priority of the base for failure to offer it in an. ap-
plication for 2 consecutive years _-_- _
Ownership or Control

10. Loss of ownership or control of jpoperty to which base property
qualifications have attached results in the loss of such qualifications
in the absence of a proper and, timely application for transfer of
such qualifications to specific property of sufficient productivity to
receive them 7 -

SPECIAL DISTRICT RULES

11. Where, on appeal from a range manager's award of grazing privileges
for the 1953 and 1954 seasons, a hearingtexaminer determined the
applicant's class 1 grazing, privileges in accordance with the.priority
.period designated in the-range, code, and. thereafter a special rule
with respect to the range involved was adopted which rule changed
the. priority period upon which class 1.. privileges were to be de-
-termined for-the future, the correctness of the hearing examiner's

29
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determination becomes moot- . _ 231

GUAM
GENERALLY

1. Abutting upland property owners 'may'not assert a claim of title, as
a.gainst the United States,' to either submerged lands or tidelands
adjacent to Guam; nor may they'easert similar claims of title as
to land which results from the' filling of submerged lands or tide-
lands by such owner, his predecessor,' dr the United States ---- 193

2. In view of the controlling legal principles relative to tidelands and
submerged lands adjacent to a territory of the United!States, the
language of the Guam Organic Act(48 U.S.C., 1952 ed., sec. 1421f)
and transfers of land made pursuant thereto, may not be construed
as vesting title or administration'df tidelands or submerged lands,
filled or otherwise, in the Government of Guam in the absence of
specific 'authorization by thet Congress "' _ - _ 193

3. The settled law applicable to tidelands' and submerged lands adjacent
to incorporated territories of the Unit'ed States i equally applicable
to the unincorporated territory of "G-u-a- '-193

INDIAN LANDS
DESCENT AND DISTRIBUTION

Generally,
1. In probating the.restrioted estate: oft afdeceased. Indian of the Crow

Tribe of Indians of Montana, no, person can be. recognized as the
adopted heir of such decedent under the act of March 3, 1931 (46
493472-59-8
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Stat. 1494), unless the adoption was approved in the manner pro-
vided by that act. The initiation of certain action to obtain the
required approval' of tlie, Superintendelt isinffective where- such
approval was not given, and, therefore, a status as an adopted heir
of the decedent is not achieved-92

2. Where the evidence upon which a Examiner of Inheritance deter-
- mined the heirs of a deceased Indian is conflicting and it appears that

essential testimony may be available which has not been' obtained,
the case will be remanded for a further hearing ' 289

Wills
3. The disapproval of a will of an Osage Indian by the authorized repre-

sentative of the Secretary of the Interior results in a disapproval of
the entire instrument, including the revocation clause contained in
the will, where the reasons for such disapproval extend to the entire
instrum ent - - - - - - - - - - - - - - ' ; 157

4. Where a testator by will revokes a prior will but had included in both
instruments similar devisei, and-there is no reason to suppose that
he would have made the change if he had' been aware that the
change would have been wholly futile, the doctrine of dependent
relative revocation should be applied and the revocation clause in
testator's later will should be held to be ineffectual, to cancel the
prior will or to destroy testator's intention to die testate -157

5. Where the testamentary capacity of the testator is attacked, or undue
influence is charged, and-theprotestants to an earlier will fail to offer
evidence in sflppdtt-df theif. contentions, and where the Field Solici-
tor who conducted the will hearing advises that the will was prepared
and executed in accordance with the laws of Oklahoma, and that its
terms-were not unnatural, such instrument will be approved by the
Secretary of the Interior in the exercise of lis administrative discre-
tion under the applicable statutes - 157

6. Only such person as shall take under the will or a presumptive heir
of the decedent under the succession laws of the- State of Oklahoma,
has such an interesti;as wiwc,'permeit. : him -to contest the- vill of an
Osage Indian - 7 - 421

7. A presumptive heir of an Osage Indian, whose relationship to the
decedent is too far removed to participate in the estate, has no
right to contest the will of such decedent - 421

8. While an adjudication of a testator's mental incapacity to manage
his property is to be considered in the determination of his testa-
mentary capacity, such evidence is not conclusive proof thereof 421

9. The proponent- of an Osage Indian will is not required to offer further
evidence after having presented prina facie proof- 421

10. A will devising most <of her estate to her church by an elderly
woman, whose nearest relative is a cousin, is not ant unnatural
will - 421

11. The limitation imposed by statute upon the qualification of heirs
of a decedent of one-half or more Osage Indian blood, is not appli-
cable to the devisees uner a will of an Osage Indian - 421
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12. The previous wills of a testator. need not be considered when his

last wll revokes all former wills and no proof is offered to show
that' the last will' was:; invalid- = 436

13. The testimony of an attesting witness to a will; Who tries to impeach
the mental capacity of the testator and the due execution of the
will is entitled to little credence and should be viewed with sus-
picion and caution - ' _ 436

14. Funds paid to an Indian from his individual money account, upon
payment, become nontrust. property no longer subject. to the
jurisdiction of the Department of the Interior. The Examiner of
Inheritance has no jurisdiction to determine the, use of such funds
or to order an accounting of the disposition-of the funds paid to the
Indian from his individual account- - 436

15. An adjudication of a testator's mental incompetency to manage
his property is-to be considered in thedetermination of'his testa-
mentary capacity, but such evidence is not conclusive proof 436

16. Testamentary capacity is a state of iental capacity of the business
then ensuing, to be able to bear in mind ina general-way te nature :
and situation of the property, to remember the objedts of the: 
testator's bounty, and to plan or understand the scheme of 'dis-
tribution - I _ L 436

17. An anticipated refund of taxes paid from the individual account of
an Indian, when received, will be included in the estate as omitted
property in accordance with 25 CFR 15.31 and the original order
of distribution need not be stayed, reconsidered or amended pending
the: receipt of such a refund - 436

LEASES ANID PERMITS

Minerals
:18. Failure on the part of the lessee of a mining lease of Indian lands to

exercise diligence in the conduct of the prospecting and mining
operations, or failure to act in goi~d faith to develop theland for min-
ing the minerals specified will give cause for the cancellation of the
lease- - 365

POSSESSORY RIGHTS

19. It would be an unconstitutional taking to permit the Kiamath River
(Yurok) Indians to diminish the value of the right of occupancy in
Hoopa Valley: by paying to them a part of the proceeds of the re-
sources taken therefrom. The Hoopa Indians have occupied this
part of the reservation since 1865 and the benefits of such occupancy
belong to them _ - - '_ 59

TEIMBER

220. Although no clear authority has been delegated to the Secretary of
the Interior to dispose of timber upon allotted Indian land without
the consent, express or implied, of all co-owners, he has authority,
'and also a responsibility to approve and facilitate the sale or other
salvage of timber thereon without obtaining unanimous consent, in
order do prevent loss from fire, decay, insect infestation or-disease_ lo
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21. Nothing in the Executive Order of October 16, 1891, indicates an
intent to confer upon the Klamath River Indians an interest in the
realty of the original.ioopa Valley Reservation. Despite the en-
largemdnt of tie original Hoopa Valley Reservation, the Klamath
River Tribe was never merged with nor absorbed into the Hoopa
Valley Tribe. .Therefore, the fact that the Hoopa Valley Tribe in-
ited the scope of its jurisdiction under its 1949 constitution does the
Klamath River Indians no injustice. As an independent tribal
group, neither the Klamath River Indians nor their successors, the
Yuroks, have any property right in the original 12-mile square-- 59

INDIAN REORGANIZATION ACT' 
1. Section 16 of the Indian Reorganization Act was enacted to facilitate

and to stabilize tribal political organizations. Section 17 was en-
acted to permit a tribe so organized to charter a business corporation
to facilitate its business activities. They are separate regal entities,
having different powers, privileges and responsibilities - 483

INDIAN: TRIBES
GENERALLY

1. A tribe organized under section 16 of the Indian Reorganization Act is
a political body and is a separate entity from a corporation char-
tered under section 17 of the Indian Reorganization Act, having
different powers, privileges and responsibilities - 483

CONSTITUTIONS

2. Failure of the Secretary of the Interior to disapprove a Tribal Council
ordinance which is inconsistent with the tribal constitution does
not validate the ordinance - 97

MEMBERSHIP :

3. Failure of the Secretary of the Interior to disapprove a Tribal Council
ordinance which is inconsistent with the tribal constitution does not
validate the ordinance .- _ 97

RESERVATIONS

4. Inasmuch as the Indian Reorganization Act provided a method of
uniting the Hoopa and Klamath River Tribes, and both tribes re-
jected such a plan, it is our opinion that these groups remain and-
.must be recognized as independent tribal groups until such time
as they- affirmatively and voluntarily form a consolidated govern-
mental body having jurisdiction over the total reservation both
as to government and as to economic resources. Such a confedera-
tion or consolidation has not taken place --- 59

TRIBAL GOVERNMENT

5. The Commissioner of Indian Affairs has been correct, as a matter of
law, in recognizing tribal title to the communal lands of the 12-
mile square Executive order reservation in the Hoopa Vallev Tribe.
The Commissioner hs been frther correct in paying -out per
capita' payments as authorized generally by the act of March 2,
1907 (34 Stat. 2a1); to enrolled members of the Hoopa Valley
Tribe only -59
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6. Nothing in the Executive (rde -of October 6, 1891,' indicates an in.-
tent to confer upon the Klamath River Indians all interest ill, thei
realty of the original Hoopa Valley Reservation;. Despite the-
enlargement of the original Hoopa Valley Reservation, 'the Klamath
River Tribe was never merged with nor absorbed into the Hoopa-
Valley Tribe.'Thetefore, the fact that'the Hoopa Vallrey:Ttibe
limited the scope of its jurisdiction under its 1949%c6nstitution'
does the KIlamath River Indians no injustice. As an independent;
tribal group, neither the Klamath River Indians nor their successors,
the Yuroks, have any property right in the original 12-mile slquat&_ '59

. INDIANS
DOMESTIC RELATIONS

.1. In probating the restricted estate of a deceased Indian of the Crow.
Tribe of Indians of Montana, no person can be recognized as the -.

adopted heir of such decedent under the act of March 3, 1931 (46
Stat. 1494), unless the adoption was approved in the nanner pro-
vided by that act. The initiation' of certain action to obtain thei:
required approval of the Superintendent is ineffective where such
approval was not given, and, therefore, a status as an adopted heir
of the decedent is not achieved _ . : ' _' 92

MINERAL LANDS
DETERMINATION OF CHARACTER OF

1. The nonmineral character of public land is established by the inclusion
of the land in a patent under a railroad land grant which excludes
mineral lands and cannot be disturbed after issuance of the patent- 293

MULTIPLE MINERAL DEVELOPMENT

2. Section 7 of the Multiple Mineral Development Act applies to all
conflits between a lessee, applicant, permittee or offeror under the 
mineral ldasing laws and a claimant under the mining laws, including:
mineral claims based upon minerals now subject to disposition only
under the mineral letsing laws -_ 245

3. Section 7 of the Multiple Mineral Development Act may be invoked
against all unpatented mining claims, whdther they are identifiable
or not or whether the names and addresses of the locators are known
or npt - _ I : 245

4. The fact that an application for a mineral patent has been filed for'
lands included within an oil and gas lease does not prevent the oil
and gas lessee from initiating proceedings under section 7 of the
Multiple Mineral Development Act- 245

.5. Where an oil and gas lessee initiates action under section 7 'of the
Multiple Mineral Development Act for land covered by an applica-
tion for a mineral patent, the proceedings will be allowed to continue
through publication and the filing of a verified statement by the pa-'
tent applicant, but then the section 7 proceedings wilt be stayed
until the patent application is disposed o f- '-_; - 245
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MINERAL LEASING ACT
GENERALLY 'Page
1. The Secretary of the Interior is not authorized by law to effectuate

the policies of the Mineral Leasing Acts o singlemindedly that he
is thereby equally required to ignore the objectives of the wildlife
conservation laws - ---------- --------------------- 305,

2. The Sec rt of the Interior (or his,delegate) is authorized by section,
29 of the Mineral Leasing Act to issue a permit for slant wells to
be drilled through lands subject to that act,, even though the land
for which the permit is issued is merely covered by offers to lease for
oil and gas, but no leases have been issued - 417

LANDS SUBJECT TO

3. Where the records of the Department show that public lands have
been set aside as a permanent addition to an Indian reservation,
those lands are not available for oil and gas leasing under the pro-
visions of the Mineral Leasing Act - -446

MINES AND MINING
1. The' 'Bureau. of '7Mines, pursuant to section 5 of the. act oftMay 16,

1910, as amended (36 Stat. 369; 30 U.S.C. sec. 7), and sec. 212(a)
of the Federal Coal Mine Safety Act (66 Stat. 692, 709; 30 U.S.C.
sec. 482(a)), has the authority to revise existing regulations or to
promulgate new regulations affecting equipment in gassy coal
mines whether previously certified as permissible or not, provided,
(1) the regulations affect equipment acquired and certified as per-
missible subsequent to July 16, 1952, and not excluded by the pro-
visions of section' 209(f) (1) of the Federal Coal Mine Safety Act;
(2) a finding and determination is made by the Bureau based on
facts and circumstances not conclusions that the equipment is not
'experimental but is a demonstrated safety device designed to de-
crease or eliminate mine fires and explosions' caused by the use of
such equipment in gassy coal mines; and (3) that the provisions
of the Administrative Procedure Act (5 U.S.C. secs. 1001-1011) are
followed -- 211

MINING CLAIMS
GENERALLY

1. An oil and gas lessee is not in the category of those who can and must
file an adverse claim against a mining claim during the period of
publication of notice of an application for patent to the mining
claim - - 245

2. Where the records of the Department'show a tract of land to be free
from an adverse claim, an oil and gas lease issued for such land is
prima facie valid even though it appears thereafter that a mineral
location has previously been made on the tract - - 240

3. Where a mineral claimant applies for a patent for land included within
a prima facie valid oil and gas lease, the mineral entry cannot be
allowed until the mineral applicant has established the validity
of his claim in a contest brought against the oil and gas lease or at a
hearing ordered by the Department at which the mineral claimant
will have the burden of proof - _ _-_---:-_- 245.
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MINING CLAIMS-Continued
CONTESTS Page

4. When the. Government charges that no discovery has been made
withina mining claim on land open to the operation of the mining
laws, the contestee may show that discovery occurred after the con-
test was initiated, in the absence of a. withdrawal of the land from
the operation of the mining laws in the interim - I

5. Where evidence introduced by the Gbvernment in a contest brought
against the validity of a mining claim tends to show that no dis-
covery has been made and where that evidence is supported by
evidence of the contestee's witnesses and where the contestee has
not been able to produce convincing evidence that a discovery has
been made, the Government will prevail 'and the claim will be de-
clared null and void- 1

DETERMINATION OF VALIDITY

6. In determining whether a mining claim is a valid claim, evidence
.Aetrimental to the contestee producd atC the hearing through the
examination and cross-exammatin- of' thee cohtestee's witnesses
may be considered _ _ '- - -1

7. The fact that a mineral locator has filed an application for patent
and paid the purchase price does not leave the Secretary of the
Interior with only the- ministerial function of issuing the patent,
but the mining claim is subject to protest and contest -to determine
its validity - 245

8. The Department of the Interior has long recognized a distinction
between two categories of cases involving the determination of
validity of mining claims, the first category including cases where
the validity of a claim turns on the legal effect to be given to facts
of record (a question of, law) and the second category consisting
of cases where the validity of a claim depends upon the resolution of a
factual issue (a question of fact). The Department has always.
held- hearings in the second category of cases but not in the first
category- = _ _ -__----__336

9. The Administrative Procedure Act does not require the holding of
hearings in mining cases where the facts are not in dispute and the
validity of a claim presents solely a legal issue;A.therefore a hearing
.is not required before holding mining claims to be null and void
because at6the time they were leated4the lands.wre included in
outstanding small tract leases - 336

DISCOVERY

10. To satisfy the requirement of discovery on a placer mining claim
located for sand and gravel prior to July 23, 1955, it must be shown
that the deposit: can be extracted; removed, and marketed at a
profit - =------------

11. When the Government charges that no discovery has been made
within a mining claim on land open to the operation of the mining
laws, the contestee may show that discovery occurred after the
contest was initiated, in the absence of a withdrawal of the land
from the operation of the' mining laws in the interim' -
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MINING CLAIMS-Continued
; ..DETERMINATION OF VALIDITY-Continued P.- : vage

12. Where evidence introduced by-the Government in a contest brought:
against the: validity of a minng c laim tends to show that no dis-
covery has been made and where that evidence is supported by
evidence of the contestee's witnesses and: where; the contestee has
not been able to produce convincing evidence that a discovery has
been miade; the Goveriment will prevail and the claim will be de-
clared null and void : --- : ------ 1

13. Where the alleged discovery in amutning claiI consists only of an-
indication of tungsten and A'irconiu which of themselves do not
warrant a reasonable man in the further. expenditure of time and
money with the reasonable- prospect of success in an effort to.
develop a valuable mine, there has been no valid discovery of a
valuable mineral deposit within the meaning of the mining laws. -- 458

14. In the absence of a valid discovery within-the meaning of the mining
laws, the mere hope or expectation based upon a, general belief that
values increase with .depth is not sufflcient to validate a mining
claim - - - - 458

LANDS SUBJECT TO

15. Prior to passage of the act of August 11, 1955, lands embraced in an
existing power-site withdrawal were not open to mining location,
and a mining claim located subsequent to a withdrawal of the land
for power-site purposes, but prior to passage. of the act, .is null and
void where the land embraced in the claim had not been restored. to
entry under section 24 of the Federal Power Act at the time of
location :- - - - -- -:

16. Neither the Atomic Energy Act 'of 1946 nor the Atomic Energy Act
of 1954 restored to the operation of-the mining laws lands previously
reserved or withdrawn from-the operation of those laws

17. The act of August 11, 1955, the Mining Claims Rights Restoration'
Act of 1955, did not open to mining location land which was previ-

7: ously withdrawn or reserved-for, power development or power sites:
and which, in addition, was withdrawn for reclamation purposes----

18. Mining claims located On land withdrawn for power site purposes
are null and void where' such locations were made prior to the act
of August 11, 1955 - !

19. Prior to passage of the act of August 11, 1955, lands embraced in
power site withdrawals were not open to mining location, and a -
mining claim located subsequent to a withdrawal of the land for
powersite purposes but prior to passage of the act of August 11, 1955,
is null and void unless the land embraced in the claim was restored
to entry under section 24 of .the Federal Power Act at the. time
of location ---------

20. A mining claim is properly declared null and void where the location
was made at a time when the land embraced in the claim was in-
cluded in a proposed withdrawal of the land which would exclude:
location under the mining laws, and-where notice of the proposed.
withdrawal was recorded on, the. serial register and tract books of

145

166

'166

166

207

36.:
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MINING CLAIMS-Continued -i;

LANDS SUBJECT TO-Continued Page
the Bdlah ffice-!4ht-notation havingthC effect 'of segregating the--
lands included in the'proposed-Withdrwal-from location undet the

- mining laws to the- extent that the withdrawal, if effected,' would
prevent such-disposal '; ---------- 207

21. An attempt to oeate a mining claim made while the land is included
in-an application to withdraw the land from location orentry under
the general mining laws for the use of a Federal agency is invalid

i since the notation of the filing of the application on the land office
records segregates the land from- lands available for disposal under

* the public land laws to the extent that-the proposed withdrawal
would -_ 485

22. Lands in power site withdrawals were not open to location of mining
claims until the adoption of the Mining Claims Rights Restoration
Act of 1955 on August 11, 1955, and any attempted location before
that time subsequent to the withdrawal of the land for power site

- 0 - purposes is null and void 485
10CATION . -

23. Prior to the enactment of the act of July 23, 1955 (69 Stat. 367; 30
U.S.C., 1952 ed., Supp. IV' sec.,601), 'no right-of-way across a valid
unpatented mining claim which would ontinue after patent could
be initiated solely through constrution by the United States. The
act above cited, which reserved'tb the United States the right of
access across unpatented mining-claims; was limited in its effect to
the period "prior to the issuance of patent" to the claim and cannot
be construed to authorize such access across such a claim after issu-
ance of patent 200

NILL SITES

24. A mill site which is used solely in -Connection with placer claims is
invalid 458

25. A miil site which is not used for mining or milling purposes in con-
nection with a lode claim and which does not contain a quartz mill-
or reduction works is invalid - -- 458

PATENT i

26. Prior to the enactment of 'the act of July 23, 1955 (69 Stat. 367;; 30
- ' U.S. C., 1952 ed., Supp. IV, see 601), no rightof-way across a valid,

unpatented mining claim whichwould continue after patent could
be initiated solely through construction by the United States. The

' act above cited, which reserved to the United States the right of
access across unpatented mining claims, was limited in its effect to*
the period "prior to the issuance of atent" to the claim and cannot
be construed to authorize such. access across such a claim after issu-
ance of patent ' ' '-'---i- ''- 200

POSSESSORY RIGHT

27. Possession of the surface of the land included in an unpatented min-
ing claim does not permit the locator t6 use the mining claim for
grazing purposes or to grant this privilege to others - - 394\

~~~~~. .r zi .. .p e i, a -1 - -:----



038 INDEX-DIGEST

MINING CLAIXS--ontinued,;
SPECIAL ACTS: Page

28. Mining claims located on land withdrawn for power site purposes
are null and void where such locations were made prior to the act
of August 11, 1955 - I _---__-_-_ --- _- 166

.29. Neither the Atomic Energy Act of 1946 nor the Atomic Energy Act
of 1954 restored to the operation of the mlining laws lands previously
reserved or withdrawn from the operation of those laws - 166

30. The act of August 11, 1955, the. Mining Claims Rights Restoration
Act of 1955, did not open to mining location land which was pre-
viously withdrawn'.or reserved for power development or power
sites and which, in addition, was 'with for reclamaion. .pt ..
poses -166

;31. Verified statements required under the act of July 23, 1955, are
properly rejected and the use of surface resources denied to the
mining claimants when such statements are filed after termination
of the period of 150 days prescribed by the statute for filing such
statements - --------------------------------------------- 481

32. Where the deposits for which a mining claim has been located are a
common variety of sand or',stone, are of widespreadoccurrence,.and
are the country rock of the area, they are materials which the act of
July 23, 1955, has removed from the category of valuable mineral
deposits locatable under the mining laws and the fact that they, in
common with all similar materials, may be of use and value for com-
mercial purposes does not exempt them from the stricture of the
statute - _ 458

SURFACE USES

*33. Verified statements required under the act of July 23, 1955, are
properly rejected and the use of surface resources denied to the
mining' claimants when such statements are filed after termination
of the period of 150 days. prescribed by the statute for filing such
statements- 481

WITHDRAWN LAND

34. Prior to passage of the act of August 11, 1955, lands embraced in an
existing power-site withdrawal were not open to mining location,,
and a mining claim located subsequent to a withdrawal of the land
for power-site purposes, but prior to passage of the act, is null and
void where' the laidmebrT-eed:..in the-claim.,had not.beenrestored-
to entry under section 24 of the Federal Power Act at the time of
location - 145

35. Neither the Atomic Energy Act of 1946 nor the Atomic Energy Act
of 1954 restored to the operation of the mining laws lands previously
reserved or withdrawn from the operation of those laws -166

36. The act of August Ii, 1955, the Mining Claims Rights Restoration
Act of 1955, did not open to mining location land which was pre-
viously withdrawn or reserved for power development or power
sites and which, in additi6n ,` was withdraw'n' for reclamation-pur-
poses - 166

37. Mining claims located on land withdrawn for power site purposes
are null and void where such locations were made prior to the act of
August 11, 1955 - _ 166
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SIOTlCE, -ago
-1. Section 31 of the Mineral Leasing Act, authorizing cancellation of a

noncompetitive oil and gas lease for failure t complyhwith the
terms of the lease after 30 days' notice sent by registered mail to
the record address of the lease owner, is fully complied with when
the default notice was sent to a person representing-himself as attor-
ne~y for:the lease owners, and where all previous notices had been
addressed in. care of such attorney and the lease owners had never
indicated any other address o whiehonotices andtcommunitions
concerning the lease should be sent - _-_-:301-

,OIL AND GAS LEASES
GENERALLY

1. A remote assignee of an oil and gas lease has no standing, in the
absence of supporting evidence, to claim that the original lessee
'did not consent to the terms of the lease as it was issued _- _ 106

2. Where all the oil and gas lease offerors are maintaining both public
domain and acquired lands offers for the same tracts of land, where
no. one of them is. insisting that, a lease must be issued only under
one type of offer to the exclusion of the other but each is:willing to
accept either type of lease, where the Director in a carefully con-
sidered opinion found the lands to be leasable only as public domain,
and where there is no obvious error in the Director's determination,
there is no necessity to disturb the Director's determination - 369

ACQUIRED LANDS LEASES

3. Where the United States quitclaims to private persons the mineral
rights (excepting and reserving only coal) in acquired lands on which
oil and gas leases are outstanding and the quitelaim deed does not
except or reserve to the United States any right-or interest as lessor
under the oil and gas leases, the Department retains no jurisdiction
over the mineral interests covered by the leases and after execution
and delivery of the deed, the grantees of the United States become
the lessors of the oil and gas leaseholds -299

APPLIOATIONS

4. In order to have segregative effect so as to prevent land from being
open to filing, an application for a 5-year extension of an oil and gas
lease covering the.land must be filed by therecord titleholder-of the
lease, an assignee whose assignment has been filed for approvab-an<
operator whose operating agreement has been filed for approval, or
one who purports to act as agent for any of these persons -12

5. An applicant for an oil and gas lease acquires no vested right to have a
lease issued but only an inchoate right to receive a lease over a later
applicant if a lease is issued _-.-- --- 106-

6. An applicant for a noncompetitive oil and gas lease who filed his offer
prior to the amendment of the Mineral Leasing Act by the act of
July 29, 1954, had no right to have a lease issued to him after that
date ubject only to the provisions of the-Mineral LeasingActas it
existed prior to the amendments of that date, and the Secretary of
the Interior had no authority to issue a lease after July 29, 1954, free
from the amendments made on that date merely because the offer
for the lease was filed prior to that date --- 106
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OL AND GAS LEASES-Continued
APPLICTIONContin . - .s Page

7. Where land is shown in the tract book ash being included, in a out-
.standing oil.,and gas lease and the lease in fact has: been relin quished
; and-a second Jesse .has been issued for the land and also terminated,
411 without any notation in the tract book of the termination of the
first lease, and of the issuance and termination of the second lease,

,the land does 'not become available for filing- subsequent; to the
termination of the second lease- 185 

-8. Where land is shown in the tract book as being.included in an out-
standing oil and gas lease and the lease in fact has been relinquished
and a second lease has been issued for the land and also terminated,'
and the tract book shows the termination of the second lease but not-"
the-termination of the first lease,the land does not become available

-for filing subsequent to the notation of termination of the- second
3'- - ' lease - - - --- -------------------- --- --- 185

9. A regulation which provides that where a noncompetitive oils and gas .
lease is-relinquished the land shall become available for the filing- of
new lease offers upon the notation of the relinquishment on the
appropriate tract book is applicable even though the notation on the
tract book of the existence of a prior lease may not have been made
until-the same date that a relinquishment of the lease was noted, and
an application filed prior to the notation of the relinquishment is
prematurely filed and must be rejected - _ 227

10. An oil and gas application filed prior to the notation on the appropriate
tract book of the relinquishment of a prior lease on the land applied -

f or must be rejected because the, land is not available for further
Pleasing until suchnotation is made -227

11. Where a.lease is offered to an applicant subject to a restricted drill-
ing provision, whether the applicant will be able to, operate, the
lease in accordance with the restriction is a matter pertaining to

,performance of lease obligations and not to his qualifications as an
applicant for the lease 257

12. An application for a noncompetitive oil and gas lease of lands
patented under a railroad land grant must be rejected because the
United-States does not own such lands or the mineral deposits in
thelands 293

13. Where an offeror describes a tract of unsurveyed land by reference
-to nonexistent corners of an unofficial survey created by projection
on an 1898 map whose topographical features have been greatly
altered by time and by words referring to existing features. and it
is-not possible to identify the land applied for without consulting
otber maps and records, which have not been filed with the Offer
and are not part of the record in the case, the offer must be rejected -

for failure toidentify the land applied for when a proper interven-
ing offer has been filed ------- _ 369

14. An oil and gas offer for unsurveyed public land which does not tie
the metes_ and bounds description to. a corner of a public land
survey, as required; by the pertinent regulation, is defective and
e.earn$s the offeror no priority_- 369
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15. Where'Un oil and gas lease offer for an unsurveyed tract of land con-.

tains a metes and bounds description consisting partly of references'.
to natural features of topography and partly to the lines' of un-.
official sections created by projection, but the offer is accomhpanied
by an up-to-date-map on which is shown-in great detail natural and'
artificial structures, contour lines1 .degrees of latitude and longitude
and other items, and on which the areas applied for are clearly
demarcated and where the area applied for can be accurately located
on the' earth's surface, the metes:and bounds description is not
defective because it isnot limited solely to lines connecting natural.
and artificial monuments -_ :_ _i 369

16. Where a metes and bounds description of an unsurveyed tract in,
an oil and gas lease offer is tied to the corner of an approved public
land survey and where it is possible to identify the area applied
for accurately from the words of description in the offer and an
accompanying map which is part of the offer, the fact that the
corner used as a tie may 'no longer be existent does not render the
offer invalid- - - 369

ASSIGNMENTS. OR TRANSFERS
17. Any assignors as well as assignees are parties in interest to a decision.

which vacates in part prior decisions approving their assignment of
oil and gas leases, and failure to include an assignor as a party in in-:
terest to such a decision by the Acting Director of the Bureau does
not defeat the right of the assignor to appeal to the Secretary there-
from _ .: _ 299

4S. For leases to become segregated through assignment, and thus en- s
titled to the extension authorized for segregated leases, an assign-:
ment must-be filed when there is at least one lease month remaining e

in the term .of the lease. A partial assignment filed during the' last
month of the lease term cannot become effective to, segregate the
lease and to entitle the segregated portions to any extension. Humble'.
Oil & Refining Company, 64 I.D. 5 (1967), distinguished. Associate
Solicitor's opinion (M-36443) (June 4, 957)) overruled in part-.--- 316

19. Regardless of when approval is given to an assignment of a portion of
an oil and gas lease, the assignment, when approved, is effective from
the first day of the lease month following the date of its filing in the.
proper land office- ------- _- ---- 316

20. Instruments in which an assignor agrees to "sell, assign, convey,'
transfer, and set over" portions of two leases and the assignee ob-
tains all of the-assignor's right under the leases to produce oil or gas
from zones below 4,000 feet are assignments and not "subleases in
the nature of operating agreements" 'even though, by separate agree-
ment, the parties to the assignments mutually promise that under.
certain conditions either party will transfer his interest in the leases
to the other party __ - - -- ---- 348

21. Where there is a dispute between the parties to a transfer of. interests
in an oil and gas lease as to whetherthe transfer constitutes an as-
signment of record title or an operating agreement, the Department
will not approve the transfer until the dispute is resolved by the
parties or the courts 348
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22. Under section 30(a) of the Mineral Leasing Act, as enacted on August.-
8:,,19.46an asnm~e , toora sublease of.anoan.di , galease iannot
take effect unless three' original executed counterparts thereof are
filed in the proper land office, and this requirement is applicable to
assignments. filed for approval after that date even though the assign-
ments were executed prior to that date-. -:-----34&

CANCEILATIO1

',23. :Ainocopetitiive 'oilrangas lease on lands .not kn4.wh to contin
valuable deposits of oil or gas is properly canceled where the lessees
are notified by registered mail that-either a bond must be filed or
advance rental must be paid under their lease and that if the default
continues after 30 days from service of notice thereof the lease will'
be canceled without further notice, and where the lessees did not
comply with the requirement : ----------- 361

24. Section 31 of the Mineral Leasing Act; authorizing cancellation of as
noncompetitive oil and gas lease for failure- to comply with the
terms of the lease after 30 days' notice sent by registered mail to the
record address of the lease owner, is fully complied with when the
default notice was sent to a person representing himself -as attorney
for -the lease owners, and where all previous notices had been ad-.
dressed-in are £ofsuch-attorney and the lease owners had never
indicated any other address to which notices: and communications'
concerning the lease should be sent -- : 361

25. The fact-that previous defaults-on the part of lessees may have been-
waived, does not estop the cancellation qf an ol and gas lease whereX
the present default has continued for 30 days: after notice -361

. DISCMlETION3 TO LEASE-' ' :

26. The granting of oil and gas leases'on Federal lands is a mattertwithin
the discretion of the Secretary of the Interior and regulations
reasonably requiring lessees to prevent waste and protect property
are valid - - -- 305

EXTENSIONS :

27. An application for a 5-year extension of an oil and gas lease which
Misfiled after theclose of the published offlce'hours of a land office

-on~the last day of the lease term is not timely-filed' 12
28. In order to have. segregative effect so as to prevent land from being

open -to filing, an application for a 5-year extension of an oil and
gas'lease covering the land must be filed by the 'record titleholder
of the lease, an assignee whose assignment has been filed for ap-
proval, an operator 'whose operating' agreement 'has been filed for
approval, or one who purports to act as' agent for-any of these'*
persons - 12

29. Where an oil and gas lessee applies for an extension of his entire
lease despite the fact that he had previouslyassigned a portion of his.
lease to another and the assignment has been approved, he will not
be considered to be an apparent or ostensible agent for the assignee
in-applying for 'the extension 'where there is no evidence that the
lessee has ever been held out to be an agent of the assignee- -- 12<-'
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30. Where'an oil and gas lessee applies for an extension of 'his entire
-6ease:dspit, te fat that he ,ha&previously>asigned a 'portion 'of

his lease to another and the assignment has been approved,' he will
not be considered to be the agent -of the assignee in applying for the
extension where there is no proof that he-was designated as the
assignee's agent and the circumstances surrounding his applying for
theextensiown otionly fail to show that haws_,aeting as, agent. but
show a situati on inconsistent with the concept of agency __ . 12

31. For leases to become segregated through assignment, and thus
entitled to the extension authorized for segregated leases, an assign-
ment' must be filed when there is at least~one lease month remaining
in the term of' the lease. A partial assignment filed during the last
month of the lease teri mcannot become effective to segregate the 
lease and to entitle the segregated portions to any extension.
Humble Oil & Refining Company, 64 I.D. 5 (1957), distinguished
Associate Solicitor's opinion (M-36443) (June 4, 1957), overruled in
part - - : -'- _ I - - - - - - - 316

32. Where the Department places a different interpretation on an act
of Congress from that previously adopted, its decision announcing
,the new interpretation of the statute is to be given prospective
application only and actions previousy'.Wtk n9in extendingoilaM
gas leases under the overruled interpretation of the statute will not
be disturbed - - --- - - 427

LANDS SUBJECT TO
V 33. Where the records of the Department show' a tract of land to be

'free from an adverse claim, an oii and gas lease issued for such land
is prima facie valid even though it appears thereafter that a min-
eral location has previously been made on the tract-: 245

34.--Lands improperly included in patents-because of their known
mineral character are not subject to oil and, gas leases until the
patents are canceled and the availability of the land for leasing is
noted on the tract book - - = 293

35. Where the records of the Department show that public lands have
been' st aside as a errmanent addition- to an Indian. reservation,
those- lands are not aailable for: oil'and gas leasing under the
provisions of the Mineral Leasing Act -- 446

NONCOMPETITIVE LEASES
36. An applicant for a noncompetitive oil and gas lease who filed his

offer prior to the amendment of the Mineral Leasing Act by the act
of July 29,' 1954, had no right to have a lease issued to him after
that date subject only to the provisions of the' Mineral Leasing
Act as it existed prior to the amendments of that date, and the
Secretary of the Interior 'had no authority to issue; a lease after
July 29, 1954, free fron the amendments made on that date merely
because'the offer for the lease was filed prior to that date 106
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,O.VERRIDING ROYALTIES , Page
37. Where the average production of. oil from a leasehold is 15 barrels

per well per day or less, and the aggregate of the overriding royalties
from production and the royalty payable toothe United States
exceedsthat specified by departmental regulation 43 QPR 92.83,
the lease is properly held to be in default if the overriding royalties,
are not reduced in accordance with 43 GR_192.83 7-- 432

PRODUCTION
'38. A lease, is exempted from the automat-ic-termination-for-failure-to-

pay-rental provision only if it contains -a well capable of producing
oil or gas in paying'quantities; sueh.a well is.one that is actually in
condition to produce 'production which exists in; paying quantities
and not one that is mechanically unable to produce because the cas-
ing has not. been perforated and--has only prospects of being a
commercial well ------ _ _106

RMINQUISHMENTS

39. An iland gas applicationT filed prior to the notation on the appro-
- priate tract book of the relinquishment of a prior lease on the land

applied for must be rejected because the land is not available for
further leasing until such.'notation is made-:----- 227

40. The act of July 29, 1954,' Which, provides for the automatic termina-
tion of leases upon failure: of the lessee to pay the annual rental.
when it is due, does not permit a lessee, by submitting a partial
payment of the annual rental for designated acreage in' his lease,
in effect to relinquish a portion of his lease and to have the portion
of the lease represented by the; partialpayment continue in effect - 281

RENTALS

41. The provision of the act of 'July 29, 1954, automatically terminating.
an oil and gas lease for failure to pay 'the rental on 'or before the
anniversary date of the lease applies to a lease issued prior to July
29,' 1954, only if the lessee has filed a 'written notice: of his consent
to have his lease bound by that provision - 25

42. Where an oil and gas lessee under a lease issued prior to July 29,
1954, has been notified that refital is coming due under his lease and
that the automatic termination* provision of the act of July 29,
1954; will not apply to his lease unless he files a written notice of
his consent to have his lease bound by that provision and where the
lessee fails to file such consent, the lessee is not entitled, upen. his-.
surrender of the lease 2 months after. the fourth year's rental has
accrued, to the benefit of the act of November 28, 1943 - _ 25

43. A lease is: exempted from the automatic-termination-for-failure-tb-
pay-rental provision only if it' contains a well capable of producing
oil or gas in-paying quantities; such a well is one that is actually in
condition to produce production which exists in paying 'quantities
and not one that is mechanically unable to produce because the
casing has not been perforated and -has only prospects of being a;
commercial well -106
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OXL AND GAS LEASES-Continued'
RENTALS-Continued Page

44. The Secretary of the Interior has no authority under either section
32 or section .39 of the Mineral: Leasing Act to waive or suspend
retroactively rental whichl has already become due on an oil and
gas lease so as to avoid the automatic termination of the lease be-
cause the rental was, not paid when it became due _-- _- 106

45. There is no exemption from the provision automatically terminating
- leases for failure to pay rental timely of leases which contain valuable

deposits of oil or gas but do not have wells capable of producing in
paying quantities _ __ 106

46. Where ani offer for an oil and gas lease was filed priotto July-29, 1954,
and the lease was issued after that date with: a notation that it was
subject to ect of that date, the lease was subject to the provision
of'the act of July 29, 1954, terminating leases automatically'Lfor
failure to pay rental on time ' 106

47. The act of July 29, 1954, which provides for the automatic termina-
tion of leases upon failure of the lessee to pay the annual rental when
it is due, does not permit a lessee, by submitting a partial payment
of the annual rental for designated acreage in his Iease, in effect to
' relinquish a portion of his lease and to' have the portion of the lease
represented by the partial payment continue-in effect-: S 1 281

48. The rental rates 'applicable to'lands added to noncompetitive oil and
gas leases, applications, or offers in Alaska upon the eXercise of the
'preference right granted under the act of July 3, 1958 (72 Stat.'322),
to have included therein the lands beneath nontidal navigable waters
embraced therein are the same as those applicable to the other lands
covered by such lease, application, or offer. Upon the addition of
such lands to outstanding leases pursuant to the act all the, other
terms and provisions thereof,. including the lease term, and anniver-
saryIdate,-are thereafter applicable to the preference right acreage_ 313

49. An opinion: by the Comptroller General that there, is no authority
for a repayment of the rentals paid on, an oil and, gas lease for land
for which a' mineral entry is later allowed! and for which a patent is
issued is binding upon the Secretary of the Interior - 7---_- 405

TERMINATIO - -

50. The provision of the act of July 29, 1954, automatically terminating
an. oil, and gas lease for failure t pay the rental on or before the
anniversary' date. of the lease applies: to a lease issued prior to
July 29,. 1954,; only if the lessee has. filed a written notice of his
consent. to have his lease bound. by that provision - 25

51.. The act of July. 29, .1954, which provides for the automatic termina-
tion of leases upon failure of the lessee to pay the annual rental
when it is due, does not permit a lessee, by submitting a partial
payment of the annual rental for designated acreage in his lease, in,
effect to relinquish a portion of his lease and to have the portion of-;
the lease represented by the partial payment continue in effect -- - 281

493472-5----9
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OUTER CONTINENTAL SHELF LANDS ACT

*: (See also Oil and Gas Leases.)
GENERALLY 'Page

1. The Validation provisions of the Outer Continental Shelf Lands Act,
when read in conjunction with the Submerged Lands Act, effectuate
the legislative objective of protecting equitable interests of persons
or companies holding State-issued leases, and the intent of the parties
to such leases will be given proper weight in determining whether
such-ieases cover outer Continental Shelf lands - __ - 75

ADMINISTRATIVE CONSTRUCTION

2. Applications for validation of State leases purportedly covering outer
Continental Shelf lands must be considered in the light of the clear
wording of the acts of Congress establishiig.an equitable basis for
approval of such pplications by the Sectetary of the Interior, as

* . well as the general import of the submerged lands decisions of the
United States Supreme..Court- - 75

BOUNDARIES 
3. In deciding applications of State lessees for validation of leases in dis-

puted offshore areas, the Secretary of the Interior will adhere to the
:position taken by the Attorney General in current litigation of issues
relating to the location of seaward boundaries of the lessor State - 75

4. Where a State lease issued in 1936 purports to cover lands "to the
extreme limit * * * of the domain, territory and sovereignty of
the State, it will be construed as intended to apply to all lands his-
torically claimed by the State for purposes of. validation under the
Outer Continental Shelf Lands Act - 75

STATE LEASES

Generally.

5. Where a State 'lease is ambiguous as to extent, such lease for the pur-
poses of validation will not be construed as including lands in the
Gulf of Mexico beyond a line 3 marine leagues from'the shoreline in- .
asmuch as Congress rejected State claims beyond that line in enact-
'ing the Submerged Lands Act: .-I ---- : 75

Recognition of . . -

6. The fact that an applicant for validation of a State lease files a certifi-
cate pursuant to Isection 6(a) (3) (A) of the Outer Continental Shelf\
Lands Act does not limit the' authority of the Secretary to make his
own determination under section 6(a) (2) of the act- - 75

7. The Secretarji of the Interior'has final administrative authority to
determine under the provisions of the Outer Continental Shelf Lands
Act whether a State lease offered for validation ;eovers submerged 

'lands of the outer Continental Shelf . 75

PATENTS OF.PUBLIC LANDS;
AMENDMENTS

1. By departmental regulation entries which are void ab initio are not
subject to adjustment or amendment under section 2372 of the
Revised Statutes, as amended -284

2. Patents to public land cannot be amended pursuant to section 2372
of the Revised Statutes, as amended, where the showing required
by the statute as to the circumstances of the error is not made-- 284
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PATENTS OF PUBLIC LANDS-Continued
AMENDMENTS-Continued Page

3. Section 2372 of the Revised Statutes, as amended, authorizing the
amendment of entries and patents'in brder to correct errors in the
description -of lands entered and the regulations issued ipursuant
thereto do not permit amendment of a patent in behalf of persons
who are not transferees deriving title from the one who entered or lo-.
eated the land ov'ered by the patent the amendment of which is
being sought or transferees of such ebtrymai as to the land-which it
is sought to have the patent amended to cover- 284

RESERVATIONS -

4. The inclusion in a patent of railroad grant lands"of an exception of
all mineral lands "should any be found to exist" does not diminish: i
the estate vested-in the..grantee upon discovery of minerals in the
land since the issuance of the patent constitutes a conclusive deter-
mination by the United States of the nonmineralc character of the
land, and the exception is void -_- _293

PUBLIC LANDS
GENERALLY

1. Where all the oil and gas lease offerors are maintaining both public.,
domain and-acquired lands offers for the same tracts of- land, where
no one of-them is insisting that a lease must be issued only under
one type of offer to the exclusion of the other but each is willing to
accept either type of lease, where the Director in, a carefully consid-
ered opinion found the lands to be leasable only as public domain,
and where there is no obvious error in the Director's determination,
there is no necessity to disturb the Director's determination - 369

PUBLIC-SALES --

1. Where' land has been classified as suitable for disposition- by direct
sale under the Small Tract Act, the sale has been held, the pur-
chasers declared, cash certificates issued, and the 'purchasers have
complied with ail the 'reuirements of the 'statute and regulation,
a protest against the sale on 'the ground that the land was improp-
erly classified will be ebtertaind-_ ------------ 265

PREFERENCE RIGETS

2. A document submitted under thepertinent regulation, as supporting
proof of a preference-right claimwhich consists only off a state-
'ment by a title company that the: claimant is the grante& in the
last recorded deed conveying adjoining land is insufficient either as'an
abstract of title or certificate of title to establish ownership in the
claimant of such land . . 33

Under the pertinent regulation proof f ownership 'of adjoining lands
submitted in support of preference-right'claim is acceptable sd
long as it establishes ownership at or after the date of the sale,.
within the preference-right petiod, even though it is dated prior.:
to the date on which the preference-right claim is filed---- 33

4. Under the pertinent regulation a document submitted in proof ofa a
prdference4-ight claimant's ownership :of adjoining land, proper

- in all other respects, is not to be rejected. merely because it is not
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PUBLIC SALES-Continued
PREFERENCE RIGHTS-Continued Page

labeled a "certificate" or does not containa statement that it is a
certificate-. 33

SALES. UNDER SPECIAL STATUTES ; I . : I ; I

5. In proceedingsunder Privat6 Law 654. (4th Cong., 2d sess.), pur-
chasers of land under the Alaska Public Sales Act who have paid
the full purchase price for the land and who assert that they have
performed the requirements, for receiving patents on the land will
be granted a hearing on the question whether they have complied
with those requirements_ _ -- ,---214

RAILROAD GRANT LANDS
1. After issuance of patent to a railroad for place lands under its land

grant, title is vested in' the railroad; the United States does not
own the patented land and must reject offers to lease' for oil and
gas in such land- _ i 293

REGULATIONS
(See also Administrative Procedure Act.)

GENERALLY

1. The Bureau of-Mines, pursuant to section 5 of the act of May 16, 1910,
as amended:(36 Stat. 369; 30 U.S'.C. sec. 7), and sec. 212(a) of the
Federal Coal Mine Safety' Act (66" Stat. 692, 709; 30 U.S.C. sec.
482(a)), has the authority to revise existing regulations or to promul-
gate new regulations affecting equipment in gassy 'coal mines
whether previously certified as permissible or not, provided, (1) the
regulations affect quipment acquired' and' certified as permissible
subsequent to July 16, 1952, and not excluded by the provisions of -

section 209(f) (1) of the Federal Coal Mine Safety Act; (2) a finding
and determination is made by the Bureau based on facts and cir-_
cumstances not conclusionsthat the equipment is not experimental
but is a demonstrated safety device designed to decrease or eliminate
mine fires and explosions caused by the use of such equipment in
gassy coal mines; and (3) that the provisions of the Administrative
Procedure Act (5 U.S.C. secs. 1001-10ll) are followed- , 211

APPLICABILITY

2. A regulation which provides that where a noncompetitive oil and gas
lease is, relinquished the land shall become available for the filing of
new lease offers upon the notation of the relinquishment on the
appropriate tract bodk is applicable even though the notation on
the tract book of the existence of a prior lease may. not have been
made until the same date that a relinquishment of the lease was
noted, and an application filed prior to the notation-of the relin-
quishment is prematurely filed and must be rejected 227

VALIDITY

3. Where in a private-law Congress requires that a party, in ordcerto
obtain certain relief;'be found to have complied with the require-
ments of a statute 'and the regulations; issued thereunder, the
validity of the regulations is not open to attack in a proceeding to
determine compliance - _---_-214
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RIGHTS-OF-WAY

(See also Indian Lands, Outer Continental Shelf Lands Act.) 
GENERALLY - Page

1. Prior to the enactment of the act of July 23, 1955 (69 Stat. 367; 30
U.S.C., 1952 ed., Supp. IV, sec. 601), no right-of-way across a valid,
unpatented mining claim which would continue after patent could
be initiated, solely through construction by the United States.
The act above cited, which reserved to the United States the right
of access across unpatented mining claims, was limited in its effect
to the period "prior to the issuance of patent" to the claim and
cannot be construed to 'authorize such access across such a claim
after issuance of patent -_--_--_--_-------_-_- ___-___ 200

ACT OF FEBRUARY 25, 1920

2. The. Secretary of the Interior (or his delegate) is authorized by
section 29 of the Mineral Leasing Act to issue a permit for slant
wells to be drilled through lands subject to that act, even though
the land for which the permit is issued is merely covered by offers to
lease-for oil and gas, but no leases have been issued -_- __- _ 417

RULES OF PRACTICE
GENERALLY'

1. It is proper for the Eastern States Office of the Bureau of Land Man-
agement, on its own motion, to reconsider its decisions prior to an
appeal to the Director, even though there are adverse rights present- 257

APPEALS

Generally

2. An appeal to the Secretary of the Interior will be dismissed and the
case closed where the appellant fails to pay the filing fee within the
time required by the rules of practice -_-_-_-:-=- 402

3. On an appeal to the Secretary from a decision denying an appeal
from an examiner's decision which held 12 mining claims and a
mill site null and void, a requirement that a $5 filing fee for each
separate mining claim and the mill site accompany the notice of
appeal was proper. - _-_-_-_-__ - _----- 453

4. By departmental regulation (43 GECER, 1957 Supp., 221.95(d)), where
a party is represented by an attorney, service of any document
relating to the proceeding upon such attorney will be!deemed to be
service on the party he represents, and service of a copy of a deci-
sion on an attorney of record is notice of receipt of the decision to
the party he represents - _ - - - 453
Dismissal

5. An appeal to the Secretary will be dismissed where it is withdrawn- 185
Failure to Appeal

6. Where a decision of the manager of a land office gives an applicant
for an extension of an oil and gas; lease 30 days in which to file a
bond or to take an appeal, failing in which the application for
extension will be denied and the lease deemed to have.,expired, and
the applicant does neither within the time allowed, he loses his
right to have the manager's decision reviewed on the merits- 449
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RULES OF PRACTICE-Continued
APPEALS-Continued Page

-Standing to Appeal
7. The action of a prime contractor in filing a claim with the contracting

offi6er on behalf of a subcontractor does not in itself suffice to
ground an appeal to the Board of Contract Appeals that is subse-
quently taken by the subcontractor alone.. Af provision in a sub-
contract making the subcontractor subject to all the terms of the
prime contract is insufficient to create privity of contract between
the Government and the, subcontractor,. even though the prime
contract provides also that all subcontracts shall be subject to the
approval of the contracting officer - I . .274

8. An order of a hearing examiner denying a motion to postpone a
hearing is not an appealable order and the movant has no right to:
appeal from the denial of his motion -- 282

9. Any assignors as well as assignees are parties ih interest to a decision
which vacates in part prior decisions approving their assignment
'of oil and gas-leases, and failure to include an assignort as a party
in interest to such a decision by the Acting Director of the Bureau.
does not defeat the right of the assignor to appeal to the Secretary:
therefrom= . i -- _---- 299

10. Where one who was not a party to a decision by the Acting Director
.of the Bureau, of Land Management, but who should have been
made a party to the decision, had notice of the decision and appealed
therefrom to the Secretary, his appeal will be considered on jts
merits and a motion to dismiss the appeal because of the appellant's
lack of standing as aparty to the proceedings will be dismissed- '299
Statement of Grounds

11. -Where an appellant states merely that there has been an erroneous
interpretation of the law, without pointing out wherein the decision
appealed from is believed to be erroneous, the appellant has failed
to state-reasons for his appeal, as required by the rules of practice,
and the appeal will be dismissed - _ __ 290

12. Where an appellant states merely that there has been an erroneous
interpretation of the law and regulations, without specifying in
what manner either the law or the regulations may have been
*erroneously construed, the appellant has failed to state reasons for
:his appeal, as required by the rules of practice, and the appeal
will be dismissed -_-= - 316

13. A mere statement by an appellant that his application was rejected
by an erroneous interpretation of law, without more, is insufficient
to constitute a statement of reasons for his appeal -_'-'380

14. An appeal to the Director or to the Secretary of the Interior Will
be dismissed where the appellant fails to file a statement of the
reasons for the appeal within the time required by the rules of
practice - _----------------__----- 380
Timely Filing

15. The late filing of a statement of reasons for an appeal to the Secretary
of the Interior cannot be waived where the record shows that the
statement was not mailed to the Secretary until after the expiration
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RULES PRACTICE-Continued
APPEALS-Continued

Timely Piling-Continued;

of the period of time within which the statement was required to be
\ filed, even though the, statement was received within the 10-day

period of grace stipulated in 43 CFR 221.92(b) __ __-_-_
16. The late payment of a filing fee on an appeal to the Secretary of the

Interior cannot be waived where the record shows that the filing
fee was not mailed to the Secretary until after the expiration of the
period of time within which the filing fee was required to be paid,
even though the fee was received within-the 10-day period of grace
stipulated in 43 CFR 221.92(b) - _ _

17. An appeal to the Director of the Bureau of Land Management from
a hearing examiner's decisior is properly denied where the notice of
appeal was not filed within the time required by the Department's
rules of practice - --- -

EVIDENCE

18. In determining whether a mining claim is a valid claim, evidence
detrimental to the contestee produced at the hearing through the
examination and cross-examination of the contestee's witnesses
may be considered _ ' I - - --------- i

19. Where the evidence upon which an Examiner of Inheritance de-
termined the heirs of a deceased Indian is conflicting and it appears
that essential testimony may be available which has not been ob-
tained, the case will be remanded for a further hearing-

20. Under a contract for the clearing of a transmission line right-of-way
within a national forest which provides that the contractor shall
pay "suppression costs and damages resulting from any fires caused
by his operations," a claim by the Government for payment of such
costs and damages is allowable when the fact that the fire was
caused by the contractor's operations is established by a preponder-
ance of the evidence. Evidence showing that the fire started at a
place where smoking would have been particularly dangerous and
would probably have resulted in the immediate discharge of an em-
ployee detected in so doing, that a group of the contractor's em-
ployees ate lunch extremely close to this place within approximately
30 minutes before the discovery of the fire, that one of these em-
ployees was an habitual smoker, that following the lunch period this
employee had a clear opportunity for undetected smoking at the
place where the fire started, that the possibility of the fire having
been started by occurrences other than smoking was remote, that
the possibility of persons other than the contractor's employees
having been sufficiently close in point of time and distance to have
started the fire was likewise remote, and that the employee who was
an habitual smoker had not denied that he did smoke during or after
the lunch period, but, in statements made shortly after the fire, had
asserted 'that, while he was aware of the hazards of smoking in the
woods and took precautions against fire whenever he did so, he
could not remember whether he had smoked on this occasion,.is
sufficient to establish that the fire was caused by carelessness on the
part of one of the contractor's employees __-_-__-____-_-__

51
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RULES OF PRACTICE-Continued
HEARINGS Page

21. In proceedings under Private Law 654 (84th Cong. 2d sess.), pur-
chasers of land under the Alaska Public Sales Act who have paid the
full purchase price for the land and' who assert that they have per-
formed the requirements for receiving-patents on the land will be
granted a hearing on the question whether they have complied with
those requirements - _ - 214

22. An order of a hearing examiner denying a motion to postpone a
hearing is not an appealable order and the movant has no right to
appeal from the denial of his motion -282

23. The proponent of an Osage Indian will is not required to offer further
evidence after having presented prima facie proof -421

PROTESTS

24. An oil and gas lease offeror may file a protest against the issuance
or existence of a permit which authorizes another to drill slant wells
from or through the land he desires to lease -417

WITNESSES

25. In a proceeding under the "disputes" clause of a contract where the
controversy arises out of a claim by the Government for suppression
costs and damages incurred as a result of a fire alleged to have been
caused by the contractor's operations, testimony by fire experts,
even though they may be personnel of the agency that incurred such
costs and damages, with respect to the probable cause of the fire is
admissible -- ------------------------------ 355

SECRETARY OF THE INTERIOR

1. Although no clear authority has been delegated to the Secretary of
the Interior to dispose of timber upon allotted Indian land without
the consent, express or implied, of all co-owners, he has authority,
and also a responsibility to approve and facilitate the sale or other
salvage of timber thereon without obtaining unanimous consent, in
order to prevent loss from fire, decay, insect infestation or disease_ 101

2. Under the permissive language in the Mineral Leasing Act, consent
to lease may be granted subject to appropriate conditions prescribed
by the Secretary -305

3. The Deputy Solicitor has been delegated authority 'to decide land
appeals taken to the Secretary of the Interior and his decisions on
such appeals are, in effect, decisions of the Secretary - 336

4. The Secretary of the Interior is charged 'with the responsibility, under
section 8 of the Flood Control Act of 1944, for the repayment of allo-
cations to irrigation functions of dam and reservoir projects operated
under the direction of the Secretary of the Army. -525

5. The foregoing [see above] responsibility requires negotiation of appro-
priate repayment contracts with water users for repayment of appro-
priate allocations to irrigation functions- 525

6. The foregoing [see 4, above] responsibility exists whether or not
additional facilities are required for 'irrigation functions at such
dam or reservoir projets---- ----------------- 525
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SMALL TRACT ACT
SALES Page

1. A duly authorized State agency may protest a sale of lands under the
Small Tract Act -= = I --_=-- 265

2. The Secretafy of the Interior retains jurisdiction to inquire into the
validity of the disposal of a small tract so long as legal title remains
in the United States - 265

3. The Secretary of the Interior may vacate the disposal of a small tract
and refuse to issue patent only after proper notice and hearing 265

4. Where land has been classified as suitable for disposition by direct
sale under the Small Tract Act, the sale has been held, the pur-
chasers declared, cash certificates issued, and the purchasers have
complied with all. the requirements of the statute and regulation,
a protest against the sale on the ground that the land was improp-
erly classified will be entertained- - 265

SOLICITOR, DEPARTMENT OF THE INTERIOR
1. The Deputy Solicitor has been delegated authority to decide land

appeals taken to the Secretary of the Interior and his' decisions on
such appeals are, in effect, decisions of the Secretary- 336

STATUTORY CONSTRUCTION
GENERALLY

1. In determining theintention of the legislature as to whether a statute
is to operate retrospectively or prospectively only, the courts have
evolved a strict rule of construction against retrospective applica-
tion and indulge in the presumption, in the absence of clear ex-
pression to the contrary, that the legislature intends statutes or
amendments thereof to operate prospectively only -25

2. A statute should not be applied retroactively where the intent of the
legislature to have it so apply is not clearly shown and where, in
addition, such retroactive application would take away property
rights entitled to protection under the Constitution - - 25

3. The appropriation of funds to finance the completion of the Pleasant
Valley investigation is clearly authorized by existing law__ 129

4. Section 2 of the Reclamation Act of June 17, 1902 (32 Stat. 388; 43
U.S.C. sec. 391), section 9 of the Reclamation Project Act of August
4, 1939 (53 Stat. 1187; 43 U.S.C. sec. 485), the Flood Control Act
of December 22, 1944 (58 Stat. 887), and intermediate legislation
have been considered as authority for the investigation of works
having physical and functional purposes either related or not di-
rectly related to irrigation - 129

5. The appropriation of funds by Congress with knowledge of an ad-
ministrative position assumed by the responsible executive agency, 
and in the absence of any inconsistent action by the Congress, may
be considered in support of the administrative position taken-_ 525

6. Courts will look to the reason for a statute's enactment and antecedent
history and give it effect in accordance with its design and purpose,
sacrificing if necessary its literal interpretation in order that the
statute's overall purpose will not fail - 525
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STATUTORY CONSTRUOTION-Continued
- -ADMINISTRATIVE iCONSTRUCTION

7. The statutes have been construed administratively and by the Con-
gress in appropriating funds and authorizing projects as permitting
the Interior Department to conduct project investigations for one or
more multiple purposes either related or not directly related to irri-'
gation 129

8. Where the Department places a different interpretation on an act of'
Congress from that previously adopted, its decision announcing the
new interpretation-of the statute is to be given prospective applica-
tion only and actions previously taken in extending oil and gas leases
under the overruled interpretation of the-statute will not be dis-
turbedzz427LEGISLtIbe HIST Y _ ----------------------

LEGISATIE HSTORY -i : - : ;
9. The statutes have been construed adninistratively and by the Con-

gress in appropriating funds and authorizing projects as permitting
the Interior Department to conduct project investigations for one or
more multiple purposes either related or not directly related to irri-
gation _ _- - -.- - - - -

10. The literal terms of individual provisions of an entire act cannot be
isolated and adhered to blindly, but the act must be construed as a
whole to give effect to the intent of the legislature, and legislative
materials are an appropriate aid in determining such intent

SUBMERGED LANDS

1. Abutting upland property owners may not assert a claim of title, as
against the United States, to either submerged lands or tidelands
adjacent to Guam; nor may they assert similar claims of titleas to
land which results from the filling of submerged lands or tidelands by
such owner, his predecessor, or the United States -

2. As a general rule, navigable waters and the soils under them, which is
to say tidelands andsubmerged lants, adjacent to the unincorpo-
rated territories of the United States are held in trust by thel United
States for the use of all of the people, and are not to be granted away
in the absence of specific authorization by the Congress .

3. The courts have not differentiated between tidelands and submerged
lands, on the one hand, and lands resulting from the filling of such
lands on the other, with regard to the acquisition of title to the latter
by abutting upland property owners _ _

4. The settled law applicable to tidelands and submerged lands adjacent
to incorporated territories of the United States is equally applicable
to the unincorporated territory of Guam _

SUBMERGED LANDS ACT
GENERALLY

1. The Submerged Lands Act (67 Stat. 29), by its express terms, pre-
cludes the application of its provisions to territories of the United
States : __

129

525

193

193

193

193

193

: Page
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TERRITORIES
1. Abutting upland property owners may not assert a claim of title, as

against the United States, to: either submerged lands or tidelands
adjacent to Guam; nor may they assert similar claims of title as
to land which results from the filling of submerged lands or tide-
lands by.such owner, his predecessor, or the United States -

2. As a general rule, navigable waters and the soils under them, which
is to say tidelands and submerged lands, adjacent to the unincor-
porated territories of the United States are held; in-trust by.the
United States for the use of all of the people, and are not to be
granted away in the absence of- specific authorization by the
Congress -

3. In view of the controlling legal principles relative to tidelands and
submerged lands adjacent to a territory of the United States, the
language of the Guam Organic Act (48 U.S.C., 1952; ed., sec..
1421f) and transfers of land made pursuant thereto, may not be
construed as vesting title or administration of tidelands or sub-
merged lands, filled or otherwise, in the Government of -Guam in
the absence of specific authorization by the Congress-

4. The settled law applicable to tidelands and submerged lands adjacent
to incorporated territories of the United States is equally applicable
to the unincorporated territory of Guam _ 

5. The Submerged Lands Act (67 Stat. 29), by its express terms, pre-
cludes the application of its'provisions to territories of the United
States… =_…- - - -

TIDELANDS
1. Abutting upland property owners may not assert claim of title, as

against the United States, -to either submerged lands or tidelands
adjacent to Guam; nor may they assert similar claims of title as to
land which results from the filling of submerged lands or tidelands
by such owner, his predecessor, or the United States-

2. As a general rule, navigable waters and the soils under them, which
is to say tidelands and submerged lands, adjacent to the' uninL
corporated territories of the United States are held in trust by the'
United States for the use of all of the people, and are not to be
granted away in the absence of specific authorization by the Con-
gress --------------

3. The courts have not differentiated between tidelands and submerged
lands, on the one hand, and lands resulting from the filling of such:
lands on the other, with regard to the acquisition of title to the latter
by abutting upland property owners _ =

4. The settled law applicable to tidelands and submerged lands adjacent
to incorporated territories of the United States is equally applicable
to the unincorporated territory of Guam-
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WILDIaFE REFUGES AND PROJECTS
1. Administrative withdrawals of public.,lands for wildlife sanctuaries or

refuges in. connection with national and international programs are
valid- ------- 305

/



56 INDEX-DIGEST

WITHDRAWALS AND RESERVATIONS
GENERALLY Page

1. A mining claim is properly declared null and void where the location
was made at a time when the land embraced in the claim was in-
eluded in a proposed withdrawal of the land which would exclude lo-
cation under the mining laws, and where notice of the proposed
withdrawal was recorded on the serial register and tract books
of the land office-the notation having the effect of segregating the'
lands included in the proposed withdrawal from location under the
mining laws to the extent that the withdrawal, if effected, would
prevent such disposal 207

2. Withdrawals made under the Pickett Act must be within the bounds
of a "public purpose," or one of the specified purposes, and the
termination of such reservations depends either on an administrative
or a congressional revocation - _ I _ - - 305

3. Where, by act of Congress, all vacant, unreserved, and undisposed of
public lands within a described area are permanently withdrawn
-from all forms of entry or disposal under the public land laws and
where the lands are later identified by'a survey accepted by the De-
partment, the lands covered by the survey are withdrawn from dis-
position and applications filed therefor must be rejected regardless
of whether the survey was accurate or inaccurate - - 446

4. An attempt to locate a mining claim made while the land is included in
an application to withdraw the land from' location or entry under
tha general mining laws for the use of a Federal agency is invalid
since the notation of the filing of the application on the land office
records segregates the land from lands available for disposal under
the public land laws to the extent that the proposed withdrawal
would - _ __ 485

5. The regulation of the Department providing that the notation of the
filing of an application for withdrawal shall segregate the land from
disposal under the public land laws to the extent that the proposed
withdrawal would is a reasonable regulation which is' essential to
effectuate withdrawals - - '485

AUTHORITY TO MAKE

6. Public lands may be withdrawn as a conservation measure under the
Coordination Act to afford public access to hunting and fishing
areas - ---------------------------------------- 386

POWER SITES

7. Prior to passage of the act of August 11, 1955, lands embraced in an
existing power-site withdrawal were not open to mining, location,
and a mining claim located subsequent to a withdrawal of the land
for power-site purposes, but prior to passage of the act, is null and
void where the land embraced in the claim had not been restored to
entry under section 24 of the Federal Power Act at the time of
location ------- .145

8. The act of August 11, 1955, the Mining Claims Rights Restoration Act'
of 1955, did not open to mining location land which was previously
withdrawn or reserved for power development or power sites and
which, in addition, was withdrawn for reclamation purposes - 166



INDEX-DIGEST

WITHDRAWALS AND RESERVATIONS-Continued
POWER SITES-Continued

9. Mining claims located on land withdrawn for power site purposes are
null and void where such locations were made prior to the act of
August 11, 1955 ----------------------------------------

10. Prior to passage of the act of August 11, 1955, lands embraced in
power site withdrawals were not open to mining location, and a
mining claim located subsequent to a withdrawal of the land for
power site purposes but prior to passage of the act of August 11,
1955, is null and void unless the land embraced in the claim was
restored to entry under section 24 of the Federal Power Act at the
time of location-

11. Lands in power site withdrawals were not open to location of mining
claims until the adoption of the Mining Claims Rights Restoration
Act of 1955 on August 11, 1955, and any attempted location before
that time subsequent to the withdrawal of the land for power site
purposes is null and void _- - - -

RECLAMATION WITIDRAWALS

12. The act of August 11, 1955, the Mining Claims Rights Restoration
Act of 1955, did-not open to mining location land which was pre-
viously withdrawn or reserved for power development or power sites
and which, in addition, was withdrawn for reclamation purposes-

REVOCATION AND RESTORATION

13. Neither the Atomic Energy Act of 1946 nor the Atomic Energy
Act of 1954 restored to the operation of the mining laws lands pre-
viously rtetved or withdrawn from the operation of those laws--

WORDS AND PHRASES
1. Service. "Service" on a person or on his authorized representative

means the delivery or communication of a notice or other paper
in a proceeding in such a manner as legally to charge the party who
is served with notice of receiving it
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