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Krigbaurs, James T. (12 L. D., 617); overruled, 26
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L. D., 389.
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McKernan v. Bailey (16 L. D., 368); overruled, 17
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Neilsen i. Central Pacific R. R. Co. etal. (26 L. D.,
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599,
Puyallup Allotments (20 L. D.,1.57); modified, 29

L. D., 628.
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Shineberger, Joseph (8 L. D., 231); overruled, 9
L. D., 202.

Sipchen v. Ross (1 L. D., 634); modified, 4 L. D.,
152.

Smead v. Southern Pacific R. R. Co. (21 L. D., 452);
vacated on review, 29 L. D., 135.

Southern Pacific R. R. Co (15 L. D., 460); reversed
on reviev, 18 L. D., 275,

Southern Pacific R. R. Co. (28 L. D., 281): recalled,
32 L. D., 51.

Spaulding v. Northern Pacific R. R. Co. (21 L. D.,
57); overruled, 31 L. D., 151.

Spencer, James (6 L. D., 217); modified, 6 L. D.,
772, and 8 L. D.,.467.

State of California (14 L. D., 253); vacated on re-
view, 23 L. D., 230.

State of California (15 L. D., 10); overruled, 23 L.
D., 423.

State of California (19 L. D., 585); vacated on re-
view, 28 L. D., 57.

State of California (22 L. D., 428); overruled, 32
L.D., 34.

State of California a. Moccettini (19 L. D., 359);
overruled, 31 L. D., 335.

State of California v. Pierce (3 C. L. O., 118); mod-
ified, 2 L. D., 854.

State of California v. Smith (5 L. D., 543); over-
ruled, 18 L. D., 343.

State of Colorado (7 L. D., 490); overruled, 9 L. D.,
408.

State of Florida (17 L. D., 355); reversed on review,
19 L. D., 76.

State of Louisiana (8 L. D., 126); modified on re-
view, 9 L. D., 157.

State of Louisiana (24 L. D., 231); vacated on re-
view, 26 L. D., 5.

State of Nebraska (18 L. D., 124); overruled, 28
L. D., 358.

State of Nebraska v. Dorrington (2 C. L. L., 647);
overruled, 26 L. D., 123.

Stewart et a. v. Bees et al. (21 L. D., 446); over-
ruled, 29 L. D., 401.

St. Paul, Minneapolis and Manitoba Ry. Co. (8
L. D., 255); modified, 13 L. D., 354; decision, 13
L. D., 354, overruled, and decision, 8 L. D., 255,
reaffirmed, 32 L. D., 21.

St. Paul, M. & M. Ry. Co. v. Hagen (20 L. D., 249);
overruled, 25 L. D., 86.

St. Paul, M. & M. Ry. Co. '1. Fogelberg (29 L. D.,
291); vacated on review, 30 L. D., 191.

Stricker, Lizzie (15 L. D., 74); overruled, 18 L. D.,
283.

Sweeney v. Northern Pacific R. R. Co. (20 L. D.,
394); overruled, 28 L. D., 174.

Sweeten v. Stevenson (3 L. D., 249); overruled, 3
L. D., 248.

Taft v. Chapin (14 L. D., 593); overruled, 17 L. D.,
414.

Talkington's Heirs . empfiing (2 L. D., 46);
overruled, 14 L. D., 200.

Tate, Sarah J. (10 L. D., 469); overruled, 21 L. D.,
211.

Taylor . Yates et a. (8 L. D., 279); reversed on
review, 10 L. D., 242.

Traugh v. Ernst (2 L. D., 212); overruled, 3 L. D.,
98.

Tripp a. Stewart (7 C. L. O., 39); modified,6 L.D.,
795.

Tucker . Florida ky. & Nav. Co. (19 L. D., 414);
overruled, 25 L. D., 233.

Tupper . Schwarz (2 L. D., 623); overruled, 6
L. D.. 623.

Turner i. Lang (I C. L. O., 51); modified, 5 L. D.,
256.

Turner v. Cartwright (17 L. D., 414); modified, 21
L. D., 40.

United States . Bush (13 L. D., 529); overruled,
18 L. D., 441.

United States v. Dana (18 L. D., 161); modified, 28
L. D., 45.

Vine, James (14 L. D., 527,; modified, 14 L. D.,
622.

Waslker a. Prosser (17 L. D., 85); reversed on re-
view, 18 L. D., 425.

Walker . Southern Pacific R. R. Co. (24 L. D.,
172); overruled, 28 L. D., 174.

Walters, David (15 L. D., 136); decision revoked,
24 L. D., 58.

Wasmund a. Northern Pacific R. R. Co. (23 L. D.,
445); vacated on review, 29 L. D., 224.

Waterhouse, William W. (9 L. D., 131); overruled,
18 L. D., 586.

Watson, Thomas E. (4 L. D., 169); modified, 6
L. D., 71.

Weber, Peter (7 L. D., 476); overruled on review,
9 L. D., 150.

Werden v. Schlecht (20 L. D., 523); overruled, 24
L. D., 45.

Wickstrom a. Calkins (20 L. D., 459); modified, 21
L. D., 553; overruled, 22 L. D., 392.

Wilkins, Benjamin C. (2 L. D., 129); modified, 6
L. D., 797.

Willamette Valley and Cascade Mountain Wagon
Road Co. . Chapman (13 L. D., 61); overruled,
20 L. D., 259.

Willamette Valley and Cascade Mountain Wagon
Road Co. v. Bruner (22 L. D., 654); vacated on
review, 26 L. D., 357.

Willingbeck, Christian P. (3 L, D., 383); modified,
5 L. D., 409.

Willis, Eliza (22 L. D., 426); overruled, 26 L. D.,
436.
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DECISIONS

RELATING TO

THE PUBLIC ILAMBS.

ALASXN LANDS-ROADWAY RESERVATION-TIDE LANDS-TRAMWAY.

JESSE C. MARTIN.

Tide lands and the lands reserved as a public highway along the shore line of Alaska
are not a part of the public domain, within the meaning of that term as used in
section 6 of the act of lay 14, 1898, and the Secretary of the Interior is without
authority to approve an application for a rightof way for a wagon road or tram-
way over such lands and the construction of a pier or wharf thereon.

Secretary Aitcheock to the Cononissio0er of the General l and Oce,
(W. V. D.) January 10, 1903. (F. W. C.)

The Department has considered the appeal by Jesse C. Martin, from
your office decision of June 27, last, rejecting his application, made
under the act of May 14, 1898 (30 Stat., 409), for a right of way
for a-

wagon road or tramway, from a point on the southerly boundary of the original
townsite of Valdez on Glacier Avenue or Broadway to the line of ordinary high
-water mark and to construct thereon and maintain the necessary piers and wharfs
for connection with water transportation as described by metes and bounds in the
annexed field notes of survey of said wagon road, tramway and wharf, with the
right, subject to the supervision and the rates to be approved by the Secretary, to
levy and collect toll or freight and passenger charges, on passengers, animals, freight
or vehicles, passing over the same for a period not exceeding ' twenty years,'" with
the privilege to purchase upon completion of said road, a tract of public land not
exceeding "twenty acres at each terminus at" one dollar twenty five cents per acre,
such lands when located at or near tide water not to extend more than forty rods in
width along the shore line of any navigable water and the title thereto to be upon
such expressed conditions as in his judgment may be necessary to protect public
interest, and all minerals, including coal, in such right of way or station grounds, to
be reserved to the United States.

The map or plat attached to the application shows that the proposed
-wagon road or tramway extends southwesterly from a point on the
south boundary of Valdez townsite, a distance of 228I feet, to " ordi-
nary high water mark," at which point a pier or wharf is to be cdn-
structed to " low water line," a distance of 1,200 feet from the point
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of beginning, and thence it is to be continued to deep water, a distance
not stated. The location of the land proposed to be purchased is not
described in the application. Your office decision calls attention to
the fact that the application under consideration indicates that it is in
front of a tract included within the Valdez townsite but that the
records of your office fail to show ant application for such a town-
site.

The sixth section of the act of Mar 14, 1898, being the section under
which the application under consideration is made, provides, among
other things, as follows:

That the Secretary of the Interior is hereby authorized to issue a permit, by
instrument in writing, in conformity with and subject to the restrictions herein
contained, unto any responsible person, company, or corporation, for a right of way
over the public domain in said District, not to exceed one hundred feet in width,
and ground for station and other necessary purposes, not to exceed five acres for
each station for each five miles of road, to construct wagon roads and wire rope,
aerial, or other tramways, and the privilege of taking all necessary material from
the public domain in said District for the construction of said wagon roads or tram-
ways, together with the right, subject to supervision and at rates to be approved by
said Secretary, to levy and collect toll or freight and passenger charges on passengers,
animals, freight, or vehicles passing over the same for a period not exceeding twenty
years, and said Secretary is also authorized to sell to the owner or owners of any such
wagon road or tramway, upon the completion thereof, not to exceed twenty acres
of public land at each terminus at one dollar and twenty-five cents per acre, such
lands when located at or near tide water not to extend more than forty rods in
width along the shore line and the title thereto to be upon such expressed conditions
as in his judgment may be necessary to protect the public interest, and all minerals,
including coal, in such right of way or station grounds shall be reserved to the
United States: Provided, That such lands may be located concurrently with the
line of such road or tramway, and the plat of preliminary survey and the map of
definite location shall be filed as in the case of railroads and subject to the same
conditions and limitations: Providedfurther, That such rights of way and privileges
shall only be enjoyed by or granted to citizens of the United States or companies or
corporations organized under the laws of a State or Territory; and such rights and
privileges shall be held subject to the right of Congress to alter, amend, repeal, or
grant equal rights to others on contiguous or parallel routes. And no right to con-
struct a wagon road on which toll may be collected shall be granted unless it shall
first be made to appear to the satisfaction of the Secretary of the Interior that the
public convenience requires the construction of such proposed road, and that the
expense of making the same available and convenient for public travel will not be
less on an average than five hundred dollars per mile: Provided, That if the proposed
line of road in any case shall be located over any road or trail in common use for
public travel, the Secretary of the Interior shall decline to grant such right of way,
if, in his opinion, the interests of the public would be injuriously affected thereby.

By the tenth section of that act "a roadway sixty feet in width,
parallel to the shore line as near as practicable," of the public land
abutting on navigable waters in the district of Alaska, is "reserved
for the use of the public as a highway." The term "shore line," as
used in said section, has been construed by the Department to mean
"high water line" (27 L. D., 248, 263-4), and in the case of Nome
Transportation Company (29 L. D., 447, 450), involving an applica-
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tion for a permit for the use of a right of way under section 6 of the
act of 1898, it was held that, " in order, therefore, that this reserva-
tion of a highway for the benefit of the public may not be interfered
with, it is necessary that the right of way in question should not, at
any point, approach nearer the shore than the distance of sixty feet
from the high water line thereof." See also Ex parte George N.
Wright (29 L. D., 684).

In the application under consideration it is shown that the proposed
wagon road or tramway will traverse the sixty-foot reservation bor-
*dering upon the shore of Valdez bay, and while the applicant agrees
to so construct the proposed road, tramway and wharf and to operate
the same in such manner as not to interfere in any way with the pub-
lic highway, there would, nevertheless, seem to be no authority for
the granting of the permit, as the act of 1898 authorizes the issuance
of a permit for a right of way only over the public domain, and the
lands reserved as a public highway, and the tide lands over which it
is proposed to construct a pier or wharf, are not a part of the public
domain within the meaning of that term, as so used in said act. (Nomne
Transportation Company, spra, and cases therein cited.) Excluding
the sixty-foot reservation along the shore of Valdez bay, and the tide
lands, the application is reduced to a proposed road or tramway 68i
feet extending in a southwesterly direction from a point on the south-
ern boundary of the Valdez townsite referred to therein.

In the opinion of this Department this proposed wagon road or
tramway is not such a one as is contemplated by the sixth section of
the act of 1898, and on account of the construction of which the Secre-
tary of the Interior is authorized to issue a permit for a right of way.
It seems rather to be a mere application for wharfage privileges in
front of the townsite, and from a consideration of the entire matter the
application is denied and herewith returned, with the accompanying
papers, for the files of your office.

CHIPPEWA LANDS-COMMrTATION-ACT OF JNE 3, 1896.

JOHN PURCELL.

Lands in the Chippewa reservation in the State of Minnesota opened to settlement
and entry by the act of January 14, 1889, are subject to homestead entry and
commutation under the act of June 3, 1896.

Circular of September 17, 1897, 25 L. D., 258, in so far as it prohibits the coimuta-
tion of entries under the act of June 3, 1896, upon Chippewa lands, overruled.

Secretary ffitcoeock to the Commissioner of 1/ie General Land Ofice,
(W. V. D.) February 4, 1903. (V. B.)

On September 4,1901, John Purcell, claiming the benefit of the pro-
ViSiOnS of the act of June 3, 1896 (29 Stat. 245), made homestead entry,
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of the S. i NE. , Sec. 13, T. 144 N., R. 37 W., Crookston land district,
Minnesota, in lieu of the NE. 41 NE. and lot 1, Sec. 19, T. 141 N.,
R. 34 W., St. Cloud land district, Minnesota, for which he had filed,
April 24, 1888, preomption declaratory statement.

On the day the homestead entry was made Purcell gave due notice
of his intention to make final proof in support thereof. This proof
was submitted October 30, 1901, with tender of the commutation price
of the land, and was on the same day rejected. On appeal, your office,
July 23, 1902, approved the action of the register and receiver. Pur-
cell appealed here and the case is now before the Department for
consideration.

Accompanying the application to make homestead entry were filed
the affidavits of Purcell and two other parties, made on final proof
forms, to the effect that on the day of filing his preemption declaratory
statement he had settled upon the tract covered thereby, established
and maintained residence until December, 1888, built a house and
cleared about four acres and made one crop. In the final proof, how-
ever, it is stated by Purcell and his witnesses that he remained upon
the preemption claim until August, 1889. This discrepancy is not
explained.

The register and receiver rejected the final proof-

because the act of Jan. 14, 1889, under which the lands were opened to settlement
and entry, didr not permit of the commutation of such an entry, and for the further
reason that the act of January 26, 1901, permitting commutation of Chippewa lands,
applied only to lands opened to settlement and entry prior to May 17, 1900, while
these lands were not opened until December 4, 1900.

The reason for rejecting the final proof, as given in your office deci-
sion, is as follows:

The provisions of the act of June 3, 1896, do not apply to land in any of the Chip-
pewa reservations in Minnesota, as the act of January 14, 1889 (25 Stat., 642), under
which said lands are disposed of, require that said lands be disposed of to actual
settlers only, under the provisions of the homestead laws.

It appears by the record that the tract of land upon which Purcell
filed his preemption declaratory statement is within the limits of the
second indemnity belt of the Northern Pacific railroad grant, was
selected by the railroad company before said filing and afterwards
patented to it.

By the first section of the act of June 3, 1896, supra, it was pro-
vided, in substance, that persons who, between August 15, 1887, and
the first day of January, 1889, for the space of six months settled upon,
improved and cultivated any of the lands within said second indemnity
belt, with a view of entering the same under the homestead or pre-
emption laws, being qualified to make such entries, "and were not
permitted to make such entries," upon establishing these facts shall be
allowed to make homestead entry of a like quantity "of the unappro-
priated public lands" and shall, when making proof, receive credit for
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the settlement, improvement and cultivation upon the indemnity tract:
" Provided, That the law in force in eighteen hundred and eighty-nine
governing the commutation of homestead entries shall apply to the
commutation of entries under this section."

The second section of said act further provides-

That those who are entitled to make the homestead entries prescribed in the pre-
ceding section may make such entries of any of the agricultural lands embraced in
the provisions of an act entitled "An act for the relief and civilization of the Chip-
pewa Indians in the State of Minnesota," approved January fourteenth, eighteen
hundred and eighty-nine, upon condition of paying for such lands the price pre-
scribed in said act.

It is thus made apparent that in preparing your office decision the
second section of said act was inadvertently overlooked and error was
committed in stating that the Chippewa lands in Minnesota were not
subject to entry under the provisions of the act of June 3, 1896, supra.

In the circular of September 17, 1897 (25 L. D., 258), in relation to
entries on the Chippewa lands under the second section of said act of
June 3, 1896, it is declared that such entrymen are entitled to credit
for settlement, improvement and cultivati on on the indemnity land, as
provided in the first section of that act; but it is held that such entry-
men are not entitled to the benefits of the provision contained in said
section authorizing commutation of such entries.

Upon careful consideration of the legislation in question, the reason
given for conceding to entrymen of Chippewa lands under said act a
portion of the privileges granted by the first section only, and exclud-
ing one of those privileges so specifically granted, is not satisfactory
to the Department.

As that act is now read and understood it appears to be the plain
intention of Congress to accord to those who may make entry, under
said act of 1896, of "unappropriated public lands," the alternative
right to make like entry, with all the prescribed conditions and inci-
dents, upon the Chippewa lands, provided they pay the fixed price for
the same. Those who had settled upon the indemnity lands had been
induced to do so by the erroneous action of the Department, and in
this Congress doubtless saw a sufficient reason for favoring them more
than other entrymen on the Chippewa lands who had no such claims
upon its favorable consideration.

However that may be, the right to enter the public lands, with credit
for previous settlement and residence, etc., and the incidental right to
commute said entries under the law as it existed at the time of the
previous settlement, are all given by the first section of the act, and
there is nothing in the second section, authorizing "such entries" to
be made upon the Chippewa lands, on paying the proper price, which
limits or restricts the rights and privileges given by the first section.

If it was the intention of Congress to permit those described in the
first section to make entry of the Chippewa lands only on the same
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terms as required of others, it would have made its purpose clear by
using the words "under the provisions of said act," instead of the
words "upon condition of paying" etc., at the end of the said second
section.

When, therefore, this one condition is prescribed it is exclusive of
all others than those required in the first section.

It is true that this condition exacts no additional payment from those
who commute under the first section; but it exacts one dollar and
twenty-five cents an acre, the price of the Chippewa lands, from those
who may seek to obtain title by continuing their residence and culti-
vation upon those lands. Title to the public lands may be acquired,
under the first section, by entry, residence, etc., without price, or by
commuting and paying it1.25 per acre. But the price of Chippewa
Indian land must be paid under all circumstances and regardless of
the manner in which the title is obtained. This is the obvious pur-
pose Congress had in view when the payment clause in the second sec-
tion was incorporated therein.

Inasmuch as the Chippewa lands were unquestionably open to entry
when Purcell made his homestead entry in 1901, it is unnecessary to
decide when, prior to that time, those lands became subject to entry.

It results, that in accordance with these views, the circular of
instructions of September 17, 1897 (25 L. D., 258), so far as it pro-
hibits the commutation of entries under the act of June 3, 1896, Sujpra,
upon said Chippewa lands, must be and is overruled.

Your judgment is reversed and the final proof of Purcell, if there
be no other objection, will be approved for patent.

ARID LAND-WITHDRAWAL--ACT OF JNEIT 17, 1902.

INSTRUCTIONS.

Instructions under act of June 17, 1902, relative to reservation of lands for irrigation
works and withdrawal from disposition of lands susceptible of irrigation.

Secretary ite/hcock to te Director of the Geological Survey, February
(W. V. D.) 11, 1903. (E. F. B.)

By your letter of January 6, 1903, having reference to the with-
drawal of lands provided for by the act of June 17, 1902 (32 Stat.,
388), appropriating the receipts from the sale of public lands in certain
States and Territories for the construction of irrigation works, you
request the views of the Department upon the following questions:

(1) Whether lands may be reserved from public entry of all kinds from time to
time for irrigation works.

(2) Whether the preliminary withdrawals of lands susceptible of irrigation may
be made subject to a limit of area per entry to be prescribed as a general rule for all
such iwithdrawals.
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(3) Whether the preliminary withdrawals of lands susceptible of irrigation may
be made subject to a limit of area per entry, as a part of each specific order of with-
drawal.

The act authorizes and directs the Secretary of the Interior to make
examinations and surveys for and to locate and construct irrigation
works for the storage, diversion and development of waters, including
artesian wells. To this end it contemplates that preliminary exami-
nations and surveys shall first be made, in order that the Secretary of
the Interior may be enabled to determine whether any contemplated
project is practicable or advisable. If such determination shall be
favorable, he may then cause to be let contracts for the construction
of irrigation works, giving notice to the public of the lands irrigable

under such project, and the limit of area per entry which, in his
opinion, may reasonably be required for the support of a family upon
such lands.

It is evident that the purpose of the act can not be successfully
accomplished without holding from disposal all lands that may be
required for any contemplated irrigation works, and reserving all lands
that may be susceptible of irrigation under such project, so far as to
subject them to the provisions, conditions and limitations of the act.
The first withdrawal provided for by the third section of the act must
be made by the Secretary-of the Interior before giving notice to the
public of the lands irrigable under any project that has been deter-
mined by him to be practicable and advisable, but nothing in the law
prohibits a withdrawal prior to such determination, with a view to an
examination of any particular locality, to obtain information to enable
the Secretary to determine whether a contemplated project is advisa-
ble or practicable. That both withdrawals provided for by said sec-
tion may be made preliminary to the examination and survev is shown
by the provisions for the restoration to public entry of any lands not
required for the purposes of the act, and for the restoration of the
lands supposed to he susceptible of irrigation from the contemplated
project, if it be determined that such project is impracticable or
inadvisable.

It is important to the successful administration of the law that pub-
licity should not be given to the preliminary examination and survey
of any locality, without protecting the lands from entry. If, after
sufficient general prospecting, or from reliable information obtained
otherwise, you should be satisfied that a particular locality presents
such advantages for the construction of irrigation works as to make
it advisable that a complete examination and survey should be made,
with a view to furnishing accurate information from which the Secre-
tary of the Interior may determine whether such project is practicable
and advisable, you should report it, with a view to having the lands
withdrawn in furtherance of the design and purpose of the act.
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All lands susceptible of irrigation from any works constructed and
completed under said act are subject to the limit of area that may be
prescribed by the Secretary of the Interior, according to the terms of
the act; and all entries of such lands made after withdrawal will be
subject to such limit of area. The act, however, does not contemplate
that the determination of the limit of area shall be made until the giv-
ing of notice of lands irrigable under any project which has been
determined by the Secretary of the Interior to be practicable and for
the construction of which contracts have been let. The limit of area
of any entry must be determined from the conditions peculiar to the
particular locality, and should not be indicated in the withdrawal.

RAILROAD GR.-NT-SETTLEMENT-ACT OF AUGUST 5, 1802.

HICKEY . ST. PAUL, MINNEAPOLIS AND MANITOBA RY. CO.

Rights acquired by settlement and improvement upon unsurveyed land, and duly
and timely asserted upon filing of the plat of survey, will, as against an inter-
vening indemnity railroad selection, made under the act of August 5,1892, be
protected in its entirety, even though the lands claimed lie in different quarter-
sections and the improvements of the settler are shown to be confined to a
single quarter-section.

Secretary Hitchcock to the C(ommi~ssioner of the General Land Office,
(W. V. D.) February 11, 1903. (F. W. C.)

Bridget Hickey, the mother of Jerry Hickey, deceased, and as his
sole surviving heir, has appealed from your office decision of August
16, 1902, awarding to the St. Paul, Minneapolis and Manitoba Railway
Company, lot 12, Sec. 3, and lots 9 and 10 of See. 4, T. 60 N., R. 24 W.,
Duluth land district, Minnesota, under its lieu selection made thereof.

December'31, 195, the St. Paul, Minneapolis and Manitoba Rail-
way Company filed in the local land office its application to select
certain described unsurveyed tracts of land, under the provisions of
the act of August 5, 1892 (27 Stat., 390), which selection was accepted
by the local officers.

The plat of survey of T. 60 N., R. 24 '., was officially filed in the
local land officeJuLy 22, 1896, and on that day Jerry Hickev tendered
his homestead application for lot 12, Sec. 3, and lots 9, 10, 14 and 15,
Sec. 4, alleging in support of said application that he had made settle-
ment thereon March 27, 1893. As it appeared that this application
would conflict with the selection filed by the railway company Decem-
ber 31, 1895, Hickey's application was rejected, from which action he
duly appealed.

On the same day the plat was filed the railway company also prof--
fered a supplemental list of selections, adjusting its previous selections
of December 31, 1895, to the lines of the public survey, which supple-
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mental selection was rejected because it conflicted with the pending
homestead application by Hickey, and the company also appealed.

Hearing was subsequently held, but prior thereto Hickey had died.
Upon the testimony adduced the local officers found that Hickey had
settled as alleged long prior to the filing of the township plat and that
his settlement claim was maintained up to the time of his death in 1897,
but that from the testimony it appeared that his improvements were
confined to lot 15 of Sec. 4, and that his claim against the railway com-
pany must be restricted to the lands within the technical quarter-section
in which said lot 15 fell, there being no evidence showing that he had
improved or in anywise indicated his claim outside of said quarter-
section. His claim therefore was recognized only as to lots 14 and 15
of Sec. 4. Upon appeal your office decision of August 16,1902, affirmed
the decision of the local officers, from which an appeal has been taken
to this Department.
-[he railway company's claim rests under its list filed while the land

"was yet unsurveyed and its supplemental list adjusting its selection to
the lines of the public survey, both of which were made under the act
of August 5, 1892, by the terms of which the Manitoba company, in
lieu of its relinquishment of other lands to which it had been held by
the courts to be entitled, but which the United States had disposed of
as public lands in disregard of the railroad claim, was granted a right
to select-

an equal quantity of (non mineral public lands, so classified as non mineral at the
time of actual government survey which has been or shall be made, of the United
States no4 reserved and to which no adverse right or claim shall have attached or
have been'initiated at the time of the making of such selection lying within any
'State into or through which the railway owned by said railway company runs, to the

xtent of the lands so relinquished and released.

tThe third section of this act provided, among other things, that-

In case the tract so selected shall at the time of selection be unsurveyed, the list
filed by the company at the local land office shall describe such tract in such manner
as to designate the same with a reasonable degree of certainty, and within the period
of three months after the lands including such tract shall have been surveyed, and
the plats thereof filed in the local land office, a new selection list shall be filed by
said company, describing such tract according to such survey; and in case such tract
as originally selected and described in the lists filed in the local land office shall not
precisely conform with the lines of the official survey, the said company shall be
permitted to describe such tract anew, so as to produce such conformity.

As the company was restricted in its selections to lands "to which
no adverse right or claim shall have attached or have been initiated at
the time of the making of such selection," the only question in this
case is: Had Hickey initiated a claim to the land in question, within
the meaning of the act of 1892, prior to the selection thereof by the
railway company?

The act of May 14i, 1880 (21 Stat., 140), extended to settlers upon
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unsurveyed public lands the right to make entry of the lands settled
upon, under the homestead laws, within three months after the filing
of the township plat and to have the right under such entry relate
back to the date of settlement, the same as had been theretofore allowed
under the pre-emption laws.

That Jerry Hickey, in 1893, made settlement upon an unsurveyed
tract with intention of making claim thereto under the homestead law,
and that he duly improved the same by the erection of a dwelling
house in which he resided until his death in the spring of 1897, is in
nowise questioned in this record. Upon the very day that the plat of
survey was officially filed in the local land office he made record of his
claim, as before described, claiming his settlement thereon and thereby
declaring that the land applied for was that claimed by him from the
date of his settlement. The land included in his application is not in
excess of 160 acres, is in a compact body, and the only objection to
allowing the entry in its entirety, as applied for, is that it was shown
at the hearing that his improvements were confined to'lot 15 of Sec.
4, and because of the intervening selection by the railway company his
claim was limited to the legal subdivision upon which his improve-
ments were situate.

That in the adjustment of conflicting settlement claims the notice
given by improvements made upon a tract of land prior to the survey
thereof is limited to the technical quarter-section in which the same is
shown to be, upon survey, is held in a long line of departmental deci-
sions; but the railway company is not in the position of a conflicting
settlement claimant, and when making its selection it was bound to
take notice of Hickey's improvements and to ascertain the land claimed
by him. The surveyor, working in the interest of the company, and
who examined this land prior to selection, admits that he found Hickey's
improvements, hut in its selection the company entirely disregarded
Hickey's claim to the technical quarter section embracing his improve-
ments as well as to the adjoining land.

It is well to note that the witnesses offered at the hearing, namely,
Frank Smith and W. E. Myers, both resided in the township in ques-
tion and close to the land in dispute during the year 1893, and were

well apprised of Ilickey's claim, for when asked to give the exact
description thereof included in their answers all the lands covered by
his application as presented. It thus seems that his claim was well
recognized by those residing in the neighborhood of the land in ques-
tion as early as 1893.

Two cases are relied upon by the railway company in support of its
contention that Hickev's claim as against the selection should be
restricted to the technical quarter-section including his improvements,
namely, Brown v. Central Pacific R. R. Co. (6 L. D., 151), and Union
Pacific R. R. Co. v. Simmons (ib., 172). In both those cases, however,
the lands were in the primary or place limits of the railroad grant and
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the limitations upon the grant were not the same as those attaching to
the right of selection granted the Manitoba company by the act of
1892. Further, in neither case was the claimant against the railroad
company the person whose settlement was relied upon to defeat the
grant, nor was it shown that such prior settler had ever filed any
formal application in the land department including the tract there in
question within his claim.

In Tarpey v. Madsen (178 U. S., 215, 220), in considering the rights
of a settler upon public lands prior to survey in conflict with a right
claimed under a railroad land-grant, it was said by the court:

And in this respect we must notice the oft-repeated declaration of this court, that
"the law deals tenderly with one who, in good faith, goes upon the public lands
with a view of making a home thereon." Ard . Brandon, 156 U. S., 537, 543; North-
ern Pacific Railroad r. Aniacker, 175 U. S., 564, 567. With this declaration, in all
its fulness, we heartily concur, and have no desire to limit it in any respect, and if
Olney, the original entryman, was pressing his claims every intendment should be
in his favor in order to perfect the title which he was seeking to acquire.

The entire matter considered, it is the opinion of this Department
that the record made in this case shows that Hickey had, prior to the
selection of the land by the railway company, initiated a claim under
the homestead laws to the entire tract embraced in his homestead appli-
cation; that such right was duly and timely asserted and was a bar to
the selection of said land by the Manitobq company under the act of
August 5, 1892. The decision of your office is therefore accordingly
reversed, and upon completion of entry for this land by the heir of
Hickey, the selection by the company as to the land here in question
will be canceled.

PRIVATE CLAIM-RIGHT OF PURCHASE-ACT OF JANUARY 14, 1901.

LYNN ET AL. V. MILES.

The right of purchase accorded by the act of January 14, 1901, to purchasers from the
Algodones Grant claimants, is limited to bona fide settlers and residents on the
land, having a permanent home thereon of which they might have been deprived
but for said statute.

Secretary flitchcocZ? to the Connmsszoner of the General land Offee,
(W. V. D.) February 14, 1903. (A. S. T.)

Jbhn Lynn and George H. Miles have each appealed to this Depart-
ment from your office decision of September 27, 1902, in the case of
John Lynn and Martha L. Theilman v. George H. Miles, holding for
cancellation the homestead entry of Miles for the NE. of Sec. 6, T.
9 S., R. 23 W., G. and S. R. M., Tucson land district, Arizona, allow-
ing the application of Theilman to purchase the NE. of the NE. 4 of
said tract under section 1 of the act of January 14, 1901 (31 Stat.,
729), and allowing the homestead application of Lynn for the remain-
der of said tract under section 2 of said act.
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The act of January 14, 1901, supra, is as follows:

Whereas the title to the lands in that section of the country in the county of
Yuma and Territory of Arizona, and included within the boundaries of the old Mexi-
can land grant known as the Algodones grant, was tried by the United States Court
of Private Land Claims, created for the settlement of titles to such grants, in the
years eighteen hundred and ninety-five and eighteen hundred and ninety-six; and

Whereas in the hearing of said contest before said court the alleged grantees under
said grant were successful and their title thereto by said trial court confirmed, and
immediately thereafter the said alleged grantees, for large and valuable considera-
tions, sold to numbers of people, citizens and bona fine settlers on said lands, in tracts
of less than forty acres to each, and said settlers, then believing that they had a bona
fide title to said lands sold, made lasting and valuable improvements and permanent
homes thereon; and

Whereas the government of the United States appealed said cause from the decision
of said court below, and on said appeal the said decision of the said court below was
reversed, and the title to said grant in said alleged grantees adjudged to be void, and
that the said lands included within the boundaries of said grant, and sold as afore-
said, belonged to the United States; and if said settlers, citizens, and occupants of said
lands who so purchased the same as aforesaid be not permitted to retain the same,
and pay the government therefor, they will be deprived of their homes, at ruinous
consequences to them: Therefore

Be it enacted by the Senate and House af Representatives of the United States of America
in Congress assembled, That where such persons in good faith and for valuable con-
siderations purchased from the grant claimants prior to May twenty-third, eighteen
hundred and ninety-eight, portions of the land covered by the said grant, and have
occupied and improved the same, such persons may, within six months from and after
the passage of this act, or within three months after the said lands shall be restored
to entry, purchase the same at the price of one dollar and twenty-five cents per acre,
upon making proof of the facts required by this act under regulations to be provided
by the Commissioner of the General Land Office and approved by the Secretary of
the Interior, joint entries being admissible where two or more persons have pur-
chased lands on the same forty-acre tract: Provided, That no one person shall pur-
chase more than. forty acres, and no purchase shall be allowed for a less quantity
than that contained in the smallest legal subdivision.

SEc. 2. That where persons duly qualified to make entry under the homestead or
desert-land laws have occupied any of said lands with the intention of entering the
same under the homestead or desert-land laws, such persons shall be allowed three
months from and after the passage of this act, or after the said lands shall be restored
to entry, within which to make their entries, and the fact that such persons have
improved or reclaimed such desert lands shall be no bar to their making such
entries.

The application of Theilman to purchase the NE. of the NE. of
said tract was made under the first section of said act, and the applica-
tions of Lynn and Miles to make homestead entries for the entire
quarter section were made under the second section of the act.

The material facts in regard to the claims of each party are correctly
stated in your said decision and need not be recited here. It is clear
that Lynn was a ona fde settler and resident upon the land at the
time of the passage of said act and for several years prior thereto.
It is equally clear that neither Miles nor Theilman nor any one under
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whom Theilman claims had at that time ever resided upon the lands
claimed by them respectively. Miles claims to have purchased Lynn's
interest in the land, but the proof fails to sustain such claim, and your
said decision holding his entry for cancellation is correct and is
affirmed.

Theilman in support of her claim produced deeds from the Algodones
Company, the grant claimants, to Marable, and from Marable to her-
self, for the N. 4- of the NE. 4 of the NE. 4 of said tract, and the proof
shows that Marable had possession of said tract and cultivated it for
about four years, but it is not shown that he or any one else ever
resided upon it.

It is insisted in behalf of Lynn that only the immediate grantees or
vendees of the grant claimants are entitled to purchase from the
government under said act, and that Mrs. Theilman, being only a
remote grantee of said claimants, has no such right of purchase.
This position is not believed to be tenable. If she had purchased the
interest of one who as the grantee of the original claimants had a
right to purchase the land from the government, she would certainly
have the same right by virtue of her purchase notwithstanding she
was only a remote grantee.

In determining who are entitled to purchase from the government
under said statute reference must be had to the preamble to the
statute, since the right to purchase is conferred upon " such persons"
as are described in the preamble. The preamble recites that the
grantees, "for large and valuable considerations, sold to numbers of
people, citizens and 6onafde settlers on said lands, . . . and said
settlers, then believing that they had a ona ficle title to said lands
sold, made lasting and valuable improvements and permanent homes
thereon." Having thus described the class of people intended to be
benefited by said act, the preamble proceeds to point out the injury
which was likely to result to said people and to remedy which the act
was passed, as follows: "and if said settlers, citizens, and occupants
of said lands who so purchased the same as aforesaid be not permitted
to retain the same, and pay the government therefor, they 2011 be
cleplrived of their homes, at ruinous consequences to them." The act
expressly describes those to be benefited thereby as citizens and ona
idle settlers on the lands purchased from the grantees and as settlers

who had "made lasting and valuable improvements and permnent
homes" on the lands, and the injury likely to result to them, and to
prevent which the act was passed, was that "they will be deprived of
their homes at ruinous consequences to them."

One who had merely purchased land from the grantees does not fill
the description found in the preamble to the act; he must be a ona
jide settler who has made lasting and valuable improvements and estab-
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lished a permanent home on the land. If he had not established a
home on the land there was no danger that he would "be deprived" of
his home.

It is therefore held that to entitle one to purchase said lands from
the government he must have been a purchaser from the grantees and
a bonafide settler and resident on the land, having a permanent home
there of which he might have been deprived but for said statute.
Neither Mrs. Theilman nor her grantor ever resided or had a home on
the land, and therefore she does not come within the purview of said
act. Your said decision allowing her to purchase the tract applied for
by her is therefore reversed and her application is rejected. Miles's
entry will be canceled and Lynn will be allowed to make entry for the
entire quarter section.

IIOMESTEAD-SOLDIERS' ADDITIONAL-ASSIGNEE.

JOHN S. MAGINNIS.

The widow of a deceased soldier who made entry in her own right for less that one
hundred and sixty acres prior to the adoption of the Revised Statutes is entitled
to an additional right of entry.

The right of additional entry granted to the widow of a deceased soldier by section
2307 of the Revised Statutes, if not exercised by her during her widowhood, is
lost by her remarriage.

Secretary Hiitchcock to the Commissioner of the General Land Ofee,
(W. V. D.) February 14, 1903. (A. S. T.)

John S. Maginnis has appealed to this Department from your office
decision of May 13, 1902, in the case of John S. Maginnis, assignee of
Nannie E. Rose, formerly Nannie E. Eaton, widow of John Eaton,
deceased, rejecting his application to enter, under sections 2306 and
2307 of the Revised Statutes, the NW. of the NW. 4 of Sec. 6, T.
56 N., R. 13 W., and the SW. of the SW. , or lot 4, Sec. 31, T: 57
N., R. 13 W., Duluth lahd district, Minnesota.

Your said decision holds-

that said original entry does not constitute a proper legal basis for the right claimed
by the applicant for the following reason: the original entry was made by the widow
of the soldier after his death, and conferred on her no additional right. (See the
case of William Deary, 31 L. D., page 19.)

In addition to this she has remarried, and thereby forfeited any additional right
to which she might have been entitled as the widow of said soldier.

It appears that John Eaton, the soldier, died on or about December
1, 1871, and that thereafter, to wit, on January 10, 1874, which was
prior to the adoption of the revised statutes of the United States, his
widow, the said Nannie E. Eaton, made homestead entry of forty
acres of land, at the Jackson land office, Mississippi, which was after-
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wards canceled. She remarried some time prior to March 1, 1901,
the date of the assignment of her alleged additional homestead right,
under which Maginnis claims.

The Department does not concur in voter said holding to the effect
that the original entry constitutes no valid basis for the right claimed
because it was made by the soldier's widow after his death. In the
case of William Deary (31 L. D., 19), cited in your said decision,
the application was rejected because the original entry was made by
the soldier's wife befo e his death.

In the case of Homer E. Brayton (31L. D., 443), this Department
held that where the widow of a deceased soldier, prior to the adoption
of the revised statutes, made an entry in her own right for less than
one hundred and sixty acres, she was entitled to an additional right of
entry. (See also Sierra Lumber Company, 31 L. D., 349.)

Section 2307 of the Revised Statutes allows the widow of a deceased
soldier, who would have been entitled to the benefits of Section 2304,
all the benefits enumerated in that chapter, the right of additional
entry being one of the benefits, but this is allowed her on the express
condition that she be unmarried.

In the case at bar the widow was entitled to an additional right of
entry so long as she remained unmarried, but having failed to exer-
cise the right during her widowhood, it could not be asserted by her
during coverture.

Your said decision rejecting said application for that reason is there-
fore affirmed, and the application is rejected.

FOREST RESERVE-LIEUI SELECTION-ACT OF JNE 4, 1897.

JOHN T. MunPHY.

The reservation of a right of way thirty feet in width along each side of all section
lines, for a public highway, in all conveyances of swamp lands made by the
State of Oregon, does not constitute such an incumbrance upon lands so'situated
and embraced within a forest reserve as to render them unacceptable as bases
for the selection of other lands in lieu thereof under the provisions of the act of
June 4, 1897.

Secretary Iitchcocle to the Coimn isslonle of te General Land Office,
(W. V. D.) February 21, 1903. (F. H. B.)

July 10, 1899, John T. Murphy, claiming as grantee by sundry
mesne conveyances from the State of Oregon, executed deed (recorded
July 15, 1899) in favor of the United States, which purports to relin-
quish and reconvey the SE. of the NE. 4 of See. 35, T. 34 S., R. 6
E.; the SW. 4 of the NE. l and W. of the SE. 4 of Sec. 2, and the
NW. of the NE. of Sec. 11, T. 35 S., R. 6 E., W. M., situate in
the Cascade Range Forest Reserve, Oregon, and filed selections (among
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others) in lieu thereof, under the act of June 4, 1897 (30 Stat., 11, 36),
as follows:

No. 1406, December 4, 1899, in the Helena, Montana, land district,
for the NE. of the NW. of See. 33, T. 26 N., R. W., M. M., in
lieu of the SE. of the NE. + of Sec. 35, T. 34 S., R. 6 E., W. M.

No. 3336, August 25, 1900, in the Missoula, Montana, land district,
for the unsurveyed NW. of the SE. of Sec. 10, T. 26 N., R. 34 W.,
M. M., i lieu of the SW. of the SE. of Sec. 2, T. 3 S., R. 6. E.,
W. M.

No. 4126, August 28, 1900, in the Miles City, Montana, land district,
for certain unsurveyed land (described in your office decision), in lieu
of the NW. l of the NE. 4 of Sec. 11. T. 35 S., R. 6 E., W. M.

October 28, 1902, your office rejected said selections, for the stated
reason, in substance, that by the laws of Oregon an easement of thirty
feet in width along each side of all section lines is reserved, for the
purposes of a public highway, in all conveyances of swamp lands
made by the State, and that, therefore, the title to the base lands which
were acquired by the State under the swamp land grant is clouded
by the easement and not the equivalent of the title sought under the
lieu selections. Your office cited, in support of its decision, the cases
of F. A. Hyde et al., on review (28 L. D., 284, 290), Edgar A. Coffin
(30 L. D., 5), and Exjparte Kehl (unreported).

Murphy has appealed to the Department.
In the Hyde case, sitpra, the title to the base land offered was not in

the lieu selector, and it was held that he had nothing therein to relin-
quish and therefore no right of selection. In the cases of Coffin and
Kehl, a perpetual easement, by the grant to private persons of a per-
manent right of way over and across the land offered as a base for the
selection, had in each instance been charged upon said land. This was
held to so far subtract from the complete legal title, and to involve
such a possible incompatibility with the use and control of the land
encumbered therewith as a part of a forest reservation, as to render
an exchange inadmissible.

In the case at bar the right of way, if it in fact still exists, is of a
public character and, by the terms of its creation, may be enjoyed
only to the extent of thirty feet in width along the section lines.
Situated as these tracts are, within the confines of the forest reserva-
tion, it is doubtful if the contemplated highway will be accessible or
available during the lifetime of such reservation; and the servitude is
not, in any event, of such character or extent as to be incompatible
with the use and control of the burdened lands for the purposes for
which the forest reserve was created. The easement is reserved
expressly for the benefit of the public, the real grantee under the
deed of relinquishment, and in consonance with its possession of the
land, and is thus essentially different from those involved in the cases
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cited by your office, which were in the sole right and for the sole
benefit of private grantees and adverse to the possession of the owner,
of the fee, and which could apparently be enjoyed at random and in
such manner upon the lands burdened therewith as to seriously mili-
tate against the use of the latter for the preservation of the timber
growing thereon. The way in question is not considered by the
Department to constitute such an encumbrance upon the offered
tracts as to render them unacceptable as bases.

Your office decision, so far as it holds the selections for rejection
because of said public right of way, is reversed, and, in the absence
of other or further objection, the selections will be approved.

INDIAN LANDS-ALLOTMENTS-SEC. 4, ACT OF FEBRI ARY 8, 188T.

INSTRUCTIONS.

Instructions relative to Indian allotments made under section 4 of the act of February
- 8, 1887, as amended by the act of February 28, 1891.

Secretary f1itchcock to te omntmIssioner of the General Land Office,
(W. V. D.) February 21, 1903. (C. J. G.)

The Department is in receipt of your office letter of December 4,
1902, with accompanying papers, including a report from the Commis-
sioner of Indian Affairs under date of January 26, 1903, relative to
Indian allotments that have been made, especially in the Susanville,
California, land district, under section 4 of the act of February 8, 1887
(24 Stat., 388), as amended by the act of February 28, 1891 (26 Stat.,
794).

After referring to and discussing at length the supposed purpose of
said section 4 of the general allotment act and the requirement as to
settlement imposed thereby on the allottee, the condition of the allot-
ments in question and the relation of the allottees thereto, as shown by
the reports of special agents of your office and the Indian office, which
in the opinion of both offices render an investigation of said allotments
necessary; the desirability of modifying the existing rule which in
practice forbids the allotment under said section 4 of lands chiefly val-
uable for the timber thereon; the manner in which these allotments
were made and the practice that has heretofore prevailed in administer
ing the law and in the investigation of allotments generally; your
office submits the following recommendations in which the Commis-
sioner of Indian Affairs has in the main concurred:

(1) That the Office of Indian Affairs and this office be instructed to investigate
each allotment made under the fourth section of the general allotment act, with a
view of ascertaining whether the land included in such allotments is suitable for a
home for the Indian, and whether the applicant has complied with the require-
ments of the law as to settlement.
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(2) That this office he authorized and instructed to cancel everv such allotment
where it is found that the land is not suitable for an Indian home, or is mineral in
character, or where the applicant has not made the settlement required by the law
and after having the requirements of the law explained to him, fails to make such
settlement; or that the allottee is not legally entitled to an allotment.

(3) That the term " settlement," as used in the general allotment act, be held to
require that where an adult Indian applied for an allotment for himself, or for his
minor child, he must first have established his actual residence upon the tract applied
for for himself, with the bona fide intention of making it his permanent home, and
of abandoning his tribal relations; and that it be held also that where such settlement
has been or shall be made by an applicant for allotment, and the tract applied for
contains sufficient arable land to support an Indian family, and is, on the whole,
suitable for a home for the allottee, it is subject to allotment under the fourth section.

(4) That after any allotment shall have been examined in the manner set forth
above, and it has been found that the required settlement has been made, and that
the land is of a character subject to allotment, no contest against the same shall be
allowed by a private individual, except upon a claiin of priority.

Upon the representations made the Department is in accord with
the proposition that an investigation of these allotments is requisite,
and that the same should be made under the joint supervision of
your office and the Indian Office. It approves generally of the sug-
gestions made as to the manner arid scope of the proposed investi-
gation. The Department has from time to time issued instructions
and prescribed regulations for the disposition of allotment applica-
tions under section of the general allotment act, as well as for the
investigation of laims to the public lands, by special agents. Regu-
lations of June 27, 1899 (28 L. D., 569); Instructions of August 18,
1899 (29 L. D., 141). See also in this connection regulations of April
10, 1901 (30 L. D., 546), governing the investigation of charges
against allotments upon which first or trust patents have issued; and
additional instructions of May 10, 1902 (Ind. Div.). In the nature of
things the details of such an examination as the one proposed must
rest largely in the sound judgment and discretion of the offices imme-
diately charged with the direction of the work. Because of the neces-
sity of leaving some things to the judgment of the officers making
the investigation and of the principles and rules announced and laid
down by departmental decisions and regulations now in force,.it is not
believed advisable or necessary at this time, aside from some general
observations in line with the recommendations made, to formulate
new or more specific regulations for guidance in the proposed inves-
tigation.

Referring to recommendation numbered 2, in those cases where the
special agents find that the allotments ought to be canceled, if they
have been approved, or first or trust patents have been issued thereon,
the papers in the case will be transmitted, with appropriate recom-
mendation, for action by the Department.

As to recommendation numbered 3, it must be remembered that
settlement, by the very terms of the act, is a prerequisite to allotment
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under section 4 of the act of February 8, 1887. It is held that said
act is, in its essential elements, a settlement law; and that "to make
such act effective to accomplish the purpose in view, it was doubtless
intended it should be administered, so far as practicable, like any other
law based upon settlement." Indian Lands-Allotnents (8 L. D., 647).
When the evident purpose of the act is considered, the term "settle-
ment" therein, must inevitably be construed to mean practically the
same it does under the homestead law, where the essential requirement
is actual inhabitancy of the land to the exclusion of a home elsewhere.
While this is true it would seem to be entirelv consistent and just, in
examining the acts and determining the intention and good faith of an
Indian allottee in this respect, to give proper and reasonable regard
to the habits, dispositions and nomadic character of the race, and to
allow more leniency in applying and enforcing the rule applicable to
the white settler. This course would doubtless sufficiently safeguard
the purpose of said act.

As settlement under section 4 of the general allotment act is in great
measure subject to the same requirements and determinable in the
same manner as settlement under the homestead law, there would
appear to be no substantial reason why the same character of lands
should not also be subject to allotment under said section. Lands
valuable for the timber thereon are, under certain circumstances, sub-
ject to homestead entry and may be taken as allotments under said
section, subject to the same conditions, limitations and restrictions as
when entered under the homestead law, that is, the mere fact that a
tract of land has growing upon it some valuable timber is not of itself
sufficient to absolutely prevent such tract being taken as an Indian
allotment. The practice of forbidding allotments under section 4 of
the general allotment act, of lands valuable for the timber thereon, is
not based upon any decision of the Department laying down a well-
defined rule, and there is no good reason for such prohibition provided

'the allotment contains sufficient arable land to support an Indian fam-
ily and is on the whole suitable for a home for the allottee and is
applied for in good faith for that purpose.

With respect to recommendation numbered 4, the general rle is
a that Indian allotments are subject to examination upon charges of

invalidity, but hearings upon such charges, especially where a first or
trust patent has issued, will be ordered only after a preliminary inves-
tigation as to the truth and merits thereof has been made by a special
agent; and the charge is dismissed unless there appears to be a strong
probability that it is true and will require cancellation of the allot-
ment. Regulations of April 10, 1901 (30 L. D., 546). In practice the
same preliminary examination is made in cases where the first or trust
patent has not issued, and such is the proper practice as no distinction
in this respect is warranted or advisable.

19
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Third parties are never invited to attack allotments with the expec-
tation or hope of securing any advantage by reason of such attack.
Such parties must assume and pay the expense of a hearing, but at the
same time they acquire no preference right to enter the land in the
event of the cancellation of the allotment, and this whether a first or
trust patent has issued or not. Collins . Hoyt (31 L. D., 343). In
view of the great care now exercised and the existing precautionary
measures for protecting the interests of the allottee, there would seem
to be no good reason for making an absolute exception at this time to
the general rule as suggested by your office in case of the allotments
in question. It may be stated, however, that after the contemplated
examination of these allotments has been made, and final action thereon
has been taken, any charge presented against the same will be very
carefully scrutinized in connection with the reports, recommendations
and actions based on such examination; and a clear rebuttal of this
showing would have to be made to warrant the cancellation of the
allotment, or even to procure an allowance of a hearing.

Of course, pending the investigation as to the validity of these allot-
ments, no entry will be allowed for the land embraced in the allotment
nor will any one be allowed to intervene on any account against the
same. William Kalmbach (26 LJ. D., 207); Bradley v. Lemieux et al.
(28 L. D., 196); Morton v. Laveaseb (28 L. D., 519).

There are some paramount features that readily suggest themselves
in determining the scope of the proposed investigation, into which
strict inquiry should be made; such, for instance, as the allottee's
settlement to be determined in the light of suggestion contained herein,
his qualifications to take an allotment, the character of the land, and
whether the allotment was made far his exclusive benefit. The inves-
tigation should have reference, so for as possible, to the time the allot-
nent application was made, especially as to the character of the land
covered thereby. It should be borne in mind that the purpose of the
investigation is primarily in the interest and for the protection of the
allottee himself. Every precaution should be taken to insure that
notice shall reach the allottee of the investigation, its purpose and
scope, and that he be made to understand the nature of the require-
ments laid upon him by such notice. Too much stress can not be laid
upon this feature. As was said in the case of Lizzie Bergen (30 L. D.,
258, 266-267):

The authority of this Department is not to be exercised arbitrarily and without
giving the parties interested notice of proposed action and an opportnity to be
heard, or, in other words, without due process of law. ... . In all cases
involving the investigation of Indian allotments every precaution should be taken
to insure that notice of the proceedings shall reach all the parties, and in cases like
this, involving the allotment of a minor, it would seem well that the guardian, if
there be one, and both parents, as well as the allottee, should be notified. In all
cases the Commissioner of Indian Affairs should be given information of the action
taken and contemplated and the investigation should proceed as in the case of an
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investigation of an allotment before the issuance of the first or trust patent. All
matters of procedure as to which the regulations for investigating Indian allotments
prescribe no specific rule, the instructions of August 18, 1899 (29 L. D., 141), as to
the procedure in special agents' reports against the validity of claims to the public
lands, should be observed.

In case an allotment is recommended for cancellation, the allottee
should be given notice of that and should be carefully informed of his
right to further defend his claim before the Department.

With the suggestions and modifications herein indicated, the recol-
mendation of your office that a joint investigation of the allotments in
question be had, is hereby approved.

A copy of this letter will be transmitted by the Department to the
Commissioner of Indian Affairs.

RAILROAD GRANT-ADJUSTMENT-ACTS OF MARCH 3, 1857, MARCH 3,
1865, AND MARCH 3, 1871.

ST. PAUL, MINNEAPOLIS AND MANITOBA RY. CO. AND ST. PAUL AND

NORTHERN PACIFIC RY. Co.

The grants to the State of Minnesota in aid of the construction of a railroad "from
Stillvater, by way of St. Paul and St. Anthony to a point between the foot of
Big Stone Lake and the mouth of Sioux Wood River, with a branch via St.
Cloud and Crow Wing, to the navigable waters of the Red River of the North,"
made by the acts of March 3, 1857, March 3, 1865, and March 3, 1871, are in
effect one grant and should be adjusted as an entirety.

Departmental decisions of June 10, 1891 (unreported), and October 1, 1891 (13 L. D.,
353), recalled; and the decision of February 26, 1889 (8 L. D., 255), accepted as
stating the correct rule of adjustment.

Secretary itchcock to the (ioniisoner gf the General Land Qffce,
(W. V. D.) etruary 25, 1903. (F. W. C.)

With your office letter of January 15, 1900, was submitted a re-ad-
justment of the grants made by acts of March 3, 1857 (11 Stat., 195),
March 3, 1865 (13 Stat., 526), and March 3,1871 (16 Stat., 588), to the
Territory and State of Minnesota, in aid of the construction of a rail-
road "from Stillwater, by way of St. Paul and St. Anthony, to a point
between the foot of Big Stone Lake and the mouth of Sioux Wood
River, with a branch via St. Cloud and Crow Wing to the navigable
waters of the Red River of the North," which grants were, by the
Territorv and State of Minnesota, transferred to the St. Paul and
Pacific Railroad Company, a corporation organized under the laws of
that State.

The legislation by the United States and the State, relative to the
grants for the main and branch lines of this road, are fully set forth
in the several decisions of the Department, heretofore rendered, bear-
ing upon the adjustment of these grants and need not be here repeated.
It is ufficient to state that the main and branch line grants hare
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always been treated by the State as an entirety; were so recognized
by this Department until long after this entire system of roads had
been constructed (see 8 L. D., 255), and it was only because of the
construction placed upon the decision of the supreme court in St.
Paul and Pacific R. R. Co. v. Northern Pacific R. R. Co. (139 U. S.,
1), by this Department, that directions were given to adjust the grants
for the "new" lines provided for in the act of March 3, 1871, spra,
separately from those for the "old" lines found in the acts of March
3, 1857, spra, and March 3, 1865, supra. See departmental decisions
of June 10, 1891 (not reported), and October 1, 1891 (13 L. D., 353).

The adjustment now before the Department was made under and in
accordance with said last-mentioned decisions and both the St. Paul,
Minneapolis and Manitoba Railway Company and the St. Paul and
Northern Pacific Railway Company, present claimants under these
grants, have protested against the approval of the adjustment as sub-
mitted and they have been heard both orally and by brief upon said
protests.

From a more careful consideration of the decision of the supreme
court in the case referred to, the Department believes that error was
made in construing that decision as authorizing a change in the plan
of adjustment of these grants.

It is true that in said decision it was said (pages 15 and 16)-

the act of 1871 does not purport in any sense to be an amendment of the act of 1857.
It simply authorizes the St. Paul and Pacific Railroad Company to change its lines
in consideration of the relinquishment of certain lands. The old lines were to be
given up, an(1 all the benefits attached to them, in consideration of which new lines
were authorized. The old lines were not aended, but were abandoned. There
was no partial release of the accompanying grants, but whatever rights attended the
original lines were to be surrendered.

In that case there were conflicting claims asserted to the same lands
predicated on grants made in aid of the construction of railroads, and
as in such cases it had been settled by a long line of decisions that
within conflicting limits priority was determined by the date of the
act making the grant, it became necessary to inquire as to when the
grant, including the lands within the conflict, was made to each com-
pany. The St. Paul company claimed that the grants made by acts of
March 3, 1865, and March 3, 1871, were to be considered simply as
amendments to that made by the act of March 3, 1857, and to be given
operation as of that date, and it was in disposing of this contention
that the language above quoted was used. This is made clearer when
considered in connection with what was said by the court relating to
the act of 1865:

The act of March 3, 1865, as already stated, is expressly restrained from in any
way interfering with any lands previously reserved by Congress or any competent
authority to aid in any work of public improvement. Consequently, under that act
no claim could be asserted that would in any way interfere with the grants to the
Northern Pacific Railroad Company.
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Fairly considered, therefore, the language first quoted from in said
opinion and made the basis for the former decisions, should be limited
to the matter at issue between the contending grantees and not
extended.

By the act of July 1, 1862 (12 Stat., 489), Congress granted the
Union Pacific Railroad Company odd-numbered sections falling within
ten miles of its line of road, and by the act of July 2, 1864 (13 Stat.,
356), increased the grant to like sections within twenty-mile limits.
Speaking of these acts in Missouri, Kansas and Texas Ry. Co. .
Kansas Pacific Railway (97 U. S., 491, 497), the United States supreme
court said:

It is true that the act of 1864 enlarged the grant of 1862; but this was done, not by
words of a new and an additional grant, but by a change in the original act substi-
tuting for those there used words of larger import. This mode was evidently
adopted that the grant might be treated as if thus made originally; and, therefore,
as against the United States, the title of the plaintiff to the enlarged quantity, with
the exceptions stated, must be considered as taking effect equally with the title to
the less quantity as of the date of the first act. (United States r. B. & M. R. R., 4
Dill: 305.)

It will thus be seen that as against the United States an enlargement
of a grant may take relation as of the date when the original grant
was made, and yet this would not be so as against intermediate grants,
and no good reason appears why the same rule should not be held to
apply to a change permitted in the location of the road in aid of the
construction of which the grant was originally made and intended.

The entire matter considered, therefore, and after most mature
deliberation, the Department recalls the directions contained in its
decisions of June 10, and October 1, 1891, sujpra, requiring these
grants to be adjusted separately, and directs that a new adjustment,
prepared in accordance with the decision in 8 L. D., 255, e submitted
for departmental approval.

With the record herewith returned will be found a conditional
relinquishment by the St. Paul, Minneapolis and Manitoba Railway
Company, which, in view of this decision, is effective; said relinquish-
ment being as follows:

Now therefore, in consideration of the premises, the St. Paul, Minneapolis and
Manitoba Railway Company offers, in the event of all of said main line, branch and
extension grants being adjusted as an entirety, to relinquish to the United States all
its claim to any lands heretofore awarded or patented to settlers pursuant to the
rulings of your office and lying within the indemnity limits of that part of the grant
pertaining to the main line from St. Paul to Breckenridge and which lie outside of
the place and indemnity limits of the grant for said St. Vincent extension line.

It is believed that this relinquishment will protect all those having
made entrv of any of these lands under the directions heretofore given
requiring adjustment of these grants separately, and that the action
herein taken will render consideration of many of the objections raised
by counsel to the adjustment, as submitted, unnecessary.
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RAILROAD GRANT-MINERAL LAND-ACT OF FEBRUARY 26, 1895.

NORTHERN PACIFIC RY. Co. v. LEDOUX ET AL.

The classification of land under the sixth section of the act of February 26, 1895,
does not take effect, and is in no sense final, until approved by the Secretary of
the Interior.

The Secretary has the power to disapprove a classification made under said section 6,
even though no protest be filed against the same, if such classification does not
correctly represent the character of the land.

The act of 1895 does not have the effect of suspending mineral locations made prior
to its passage, nor does it apply in cases where, prior to the approval of the
classification, claimants under the mining laws have prima fcie established,
through proper proceedings, the mineral character of the land, and their claims
have passed to entry.

Secretary Iitchock to the Co(wnamssioner (qf the General Lacnd (Offee,
(W. V. D.) February 25, 1903. (A. C. C.)

In March, 1898, the commissioners appointed under the act of Feb-
ruary 26, 1895 (28 Stat., 683), classified and reported as non-mineral
unsurveyed Sec. 1, T. 2 S., R. 9 W., Helena, Montana, land district,
said section being within the limits of the grant to the Northern Pacific
Railroad Company. The required statutory notice appears to have
been published, but the report of the commissioners classifying said
section as non-mineral in character has not been submitted to the Sec-
retary of the Interior for his approval.

It appears that a protest, as provided for by the act and within the
time therein prescribed, was filed against such classification, but was
subsequently dismissed for want of prosecution.

April 18, 1901, Narcisse Ledoux et al. made mineral entry, No. 4019,
of the Hecla lode mining claim, survey No. 6083, including land within
said section, upon original location made May 10, 1891, and amended
location of August 19, 1893. August 1, 1902, your office directed the
local officers to advise the Northern Pacific Railway Company that it
would be allowed sixty days fron notice within which to show cause
why the said classification, to the extent of said mining claim, should
not be set aside and the mineral entry passed to patent. Notice was
accordingly given to the company. September 19, 1902, in response to
the notice, the company filed an answer, requesting that the report of
the commissioners be submitted to the Secretary of the Interior for
his consideration and approval, and contending, in effect, that in the
absence of a protest as prescribed by the act, the classification made
by the commissioners is final and conclusive as between the railway
company and third persons claiming adversely to it, but conceding,
that if such classification is not final and conclusive as contended for,
your office had authority to direct a hearing to determine the charac-
ter of the land involved. October 14, 1902, your office denied the
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request of the company, and directed the local officers to order a hear-
ing to determine the character of so much of said section as is
embraced in said mining claim.

The company has appealed to the Department. It now contends, in
effect, that the classification made by the commissioners, in the absence
of a protest such as prescribed by the act, is final and conclusive as
between the company and mineral claimants, and that it is the duty of
the Secretary of the Interior to approve such classification, unless the
mineral claimants now file a protest against the same, or fraud in mak-
ing the classification is alleged and shown. This contention is not
tenable.

Section 6 of the act vests in the Secretarv of the Interior the power
to approve or to disapprove the classification made by the commis-
sioners. The classification does not take effect, has no binding force,
and can not, in any sense, be considered as final, until approved. By
virtue of the power vested in him by said section and by virtue of the
superintending and supervising power conferred upon him by the gen-
eral land laws, the Secretary of the Interior may disapprove the clas-
sification made by the commissioners, even where no protest is filed, if
it appears that the classification does not correctly represent the char-
acter of the land. Knight v. U. S. Land Association (142 U. S., 161,
177); Wisconsin Central Railroad Co. v. Price County (133 Id., 496,
511); Williams v. United States (138 d., 514, 524); 14 Op. A. G., 50,
52; Lamb t al. v. Northern Pacific R. R. Co. (29 L. D., 102-4).

From the record it seems that, prior to the passage of the act in
question, and at the time the commissioners examined and classified
the land in controversy, the Hecla lode mining claim was a subsisting
mining location thereon; that after the passage of the act, and subse-
quently to the time the commissioners classified the land involved, but
before approval of that classification, mineral claimants, under their
patent proceedings, established, prima facie at least, the mineral char-
acter of said land under the procedure provided by the mining laws
and- the rules and regulations made in pursuance thereof; and said
mining claim passed to entry.

The act in question does not have the effect of suspending mineral
locations made prior to its passage, nor, pending the approval by the
Secretary of the Interior of the classification made by the comiis-
sioners, does it apply in cases- like the one under consideration (see
Sweeney v. Northern Pacific Railroad Co., 21 L. D., 65-6); hence the
action of the land department with respect to the said mining claim
was fullv authorized. The allowance of the entrv by the land depart-
ment was obtained upon proofs to the effect that at that time the land
in controversy was of known mineral character, and that the mining
laws, and the rules and regulations thereunder, had been substantially
complied with by the mineral claimants. Entry having been made, it
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should be passed to patent, unless it is shown that the same was
improperly allowed.

The hearing ordered by your office was based, manifestly, upon the
answer of the Northern Pacific Railway Company above referred to;
but that answer does not allege that at the time the entry was made
the land embraced therein was not of known mineral character; nor
does it appear, from any of the papers submitted, that said land was
not of known mineral character at that time; or that the entry, for any
reason, was improperly allowed. It was therefore error on the part
of your office to treat the matters stated in the entry papers as con-
troverted and to order a hearing thereon.

As to that part of your office decision denying the request of the
railway company to submit the classification as made by the commis-
sioners to the Secretary of the Interior, the same is affirmed; and as
to that part ordering a hearing to determine the character of the land
included in the entry, the same is reversed.

FOREST RESERVE-LIEr1 SELECTION-ACT OF JUrNE 4, 189T.

C. W. CLARKE.

It is essential to a lieu selection under the act of June 4, 1897, that the land intended
as a base for the selection should be specifically designated.

Secretary -fitchecock to the ownm?;i&4xioqncr of the General Land Ofee,
(W. V. D.) Febitntary 27, 1903. (J. R. W.)

C. W. Clarke appealed from your office decision of September 17,
1902, rejecting his application under the act of June 4, 1897 (30 Stat.,
36), to select the NE. 4 NW. 4, Sec. 8, T. 23 N., R. 12 E., M. D. M.,
Susanville, California, in lieu of " forty (40) acres in the northwest
quarter of section sixteen (16)," T. 20 S., R. 33 E., M. D. M., in the
Sierra forest reserve, California.

July 23. 1902, Clarke, by mail, presented his application and accom-
panying papers at the local office, which were rejected, because "there
was no evidence whatever accompanying said application showing any
title or ownership to the base land." Clarke appealed to your office,
and your office decision affirmed the rejection of the application
because-

there was no proper description in the application of the land surrendered as a basis
-for his selection. . . . . There are four 40 acre tracts in the NW. of Sec. 16,
T. 20 S., R. 33 E., Al. D. M., and the application should state which 40 acres it is
desired to surrender as a basis for this selection.

Your office decision also held that the application should be rejected
upon the ground that at the date of the application the base was being
used under another application then pending, No. 2779, your office
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series. This part of your office decision is strenuously assailed in the
brief of appellant by an extended review of former selections based
upon all or part of the northwest quarter of section 16, township 20
south, range 33 east, M. D. M.

A lieu selection under the act of June 4, 1897, is essentially an
exchange, and it is essential to a selection under the act that the base
for the selection should be specifically indicated. A right to make
selection arises only by relinquishment to the United States of good
title to a tract of land within a forest reservation, and if such right
has arisen and exists, it is essential to good administration and to
avoid confusion of public business that the government should know
as to what land so relinquished the right to make such selection is
satisfied. In school indemnity selections it is required that they shall-

be so presented that the tract selected may be connected with a specific section or
subdivision of a section as the basis of the selection in order that the validity of the
selection, with reference to its basis, may be determined with directness and without
complication.

Circular, 4 L. D., 79; State of California, 30 L. D., 484, 486; Instruc-
tions, October 29, 1902, 31 L. D., 438, 439.

Every reason for such requirement in respect to school indemnity
selections applies with equal force to selections under the act of June
4, 1897. Clarke's application was therefore not such as was entitled
to be received. This renders it unnecessary to consider any other
matter presented by the brief upon appeal, as being immaterial upon
the record as presented.

Your office decision was without error.
It is insisted, however, in the brief upon appeal, that it was error

in vour office decision not to have called upon the selector " to desig-
nate the particular 40 acres referred to in his application " as the base
therefor, and an extended review of former selections, based upon all
or some part of the northwest quarter of section 16, township 20 south,
range 33 east, M. D. M., is therein made. This is properly matter
for review by your office where the records lie which are referred to
and are necessary to be examined.

In the absence of any intervening claim for the land applied for a
selector may complete his selection, and in this case it would seem
entirely proper to allow Clarke to perfect his selection by a definite
assignment of base therefor, his rights being determined as of the date
his application is so completed. 'The appeal herein is dismissed and
the case is remanded to your office. You will give Clarke notice that
he will be allowed thirtv davs from receipt thereof to make and pre-
sent to your office a formal definite assignment of base in support of
such selection. If he shall make such assignment you will, upon
receipt thereof, readjudicate the case as then presented, but in the
event of his failure to make such assignment the decision of your office
of September 17, 1902, will stand affirmed.
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RAILROAD GRANT-SELECTIONS UNDER ACT OF MARCH 2, 1899.

DAVENPORT V. NORTHERN PACIFIC Rn. Co.

When the field notes and surveyor's return make no notation whatever of minerals
in the land being surveyed, such lands are considered and treated as given a
non-mineral classification by the surveyor.

Lands "classified as non-mineral" at the time of the government survey, are of the
class of lands subject to selection under the act of March 2, 1899, and the char-
acter of lands so classified and selected will not he investigated on a protest
presented after the survey and selection and alleging the present mineral char-
acter of the lands.

Secretary tehock to the Commissioner of the General Land Office,
(W. V. D.) February 28, 1903. (F. W. C.)

By act of March 2, 1899 (30 Stat., 993), certain described lands in the
State of Washington, theretofore included in the Pacific forest reserve,
were set aside as a public park, to be known as the Mount Ranier
National Park. The provisions of sections 3 and 4 of the act are as
follows:

SEC. 3. That upon execution and filing with the Secretary of the Interior, by the
Northern Pacific Railroad Company, of proper deed releasing and conveying to the
United States the lands in the reservation hereby created, also the lands in the Pacific
Forest Reserve which have been heretofore granted by the United States to said
company, whether surveyed or unsurveyed, and which lie opposite said company's
constructed road, said company is hereby authorized to select an equal quantity of
nonmineral public lands, so classified as nonmineral at the time of actual government
survey, which has been or shall be made, of the United States not reserved and to
which no adverse right or claim shall have attached or have been initiated at the
time of the making of such selection, Iying within any State into or through which
the railroad of said Northern Pacific Railroad Company runs, to the extent of the
lands so relinquished and released to the United States: Provided, That any settlers
on lands in said national park may relinquish their rights thereto and take other
public lands in lieu thereof, to the same extent and under the same limitations and
conditions as are provided by law for forest reserves and national parks.

SEc. 4. That upon the filing by the said railroad company at the local land office
of the land district in which any tract of land selected and the payment of the fees
prescribed bylaw in analogous cases, and the approval of the Secretary of the Interior,
he shall cause to be executed, in due form of law, and deliver to said company, a
patent of the United States conveying to it the lands so selected. In case the tract
so selected shall at the time of selection be unsurveyed, the list filed by the company
at the local land office shall describe such tract in such manner as to designate the
same with a reasonable degree of certainty; and within the period of three months
after the lands including such tract shall have been surveyed and the plats thereof
filed by said local land office, a new selection list shall be filed by said company,
describing such tract according to such survey; and in case such tract, as originally
selected and described in the list filed in the local land office, shall not precisely
conform with the lines of the official survey, the said company shall be permitted
to describe such tract anew, so as to secure such conformity.

This act, as will be observed, is a special one and is in some respects
essentially different front the general legislation upon the subject
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embraced in the acts of June 4, 1897 (30 Stat., 11, 36), and June 6,
1900 (31 Stat., 588, 614).

June 6, 1900, the Northern Pacific Railway Company, successor in
interest to the Northern Pacific Railroad Company (hereinafter called
the company), filed, under said section 3, its selection list, No. 91, for
the SE. of See. 19, T. 8 S., R. 21 E., Bozeman, Montana, land dis-
trict, in lieu of what will be, when surveyed, the SE. 4 of See. 3, T.
13 N., R. 10 E., W. M. Presumably the fees prescribed b section 4
of the act were paid by the company at the time of the filing of said
list, as there is nothing in the record to the contrary, but this should
be inquired into by your office.

The township in which the selected tract is situated was surveyed
in the field in August, 1888, and the survev was approved December
28, 1888. The tract forming the basis of the selection is within the
primary limits of the Northern Pacific Railroad Company's grant and
also within the boundaries of said Pacific forest reserve, opposite aid
company's constructed road. Said tract and all other lands, the release
and conveyance of which are provided for in section 3 of the act, were
released and conveyed by the company to the United States by deed
dated July 25, 1899, and accepted by this Department July 26. 1899.

April 4. 1901, a coal declaratory statement was offered bv W. W.
Davenport under section 2348 of the Revised Statutes, for the tract
selected, and was rejected y the local officers because of such selec-
tion. April 30, 1901, Davenport appealed, and, May 1, 1901, filed a
protest against the selection, alleging that the land embraced therein
is chiefly valuable for its coal deposits.

October 29, 1901, your office, upon Davenport's appeal, affirmed the
action of the local officers in rejecting his declaratory statement and
held the selection for rejection, upon the ground that the selected land
had been classified as mineral in character by the government survey.

The case is before the Department on the appeal of the company.
The company contends (1) that the government survey classifies the
selected land as non-mineral in character, and (2) that such classifica-
tion absolutely fixed the character of the land as non-mineral, in so far
as concerns the right of the company to select the same and have the
selection approved. This contention is based upon the theory that
the act was intended to provide for an exchange of lands, and that the
classification mentioned in the act was intended to operate as a rule
of evidence and, as to the lands selected thereunder, to supersede the
usual and ordinary methods of ascertaining the character of public
lands by the land department.

The first question presented by the record for determination is:
Was the selected land "classified as non-mineral " by the return of the
surveyor-general at the time of the government survey?

The survey of said township 8 does not in terms designate any part
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thereof either as mineral or as non-mineral, except as indicated in the
followitig extract from the field notes of surivey found in the return:

This township is largely broken and rough lands. The northern part contains some
fine coal land lying in the basin at or near the head of Bear creek. On Bear reek
are several settlers, as also in the agricultural basin on Grove creek, where some
lands are irrigated and good crops of wheat and oats were grown this season. No
mineral except coal has been discovered in-tlis township. In the SE. of Sec. is
a coal mine with a 5 foot vein of good coal, which dips to the SW. 9 30', on which
a drift has been run 150 ft.; also in the NE. If of Sec. 7 is a 6 ft. vein of the same
quality which dips 85 to the SW. on which is a drift of 100 ft.

Your office decision holding the selected land to have been classified
as mineral, is based entirely upon the language employed in this
extract from the surveyor's return, but in the opinion of the Depart-
ment this ruling is not justified by the facts stated or the language
employed in the surveyor's return. The land in question at its nearest
point is one mile and a half distant from the portion of section 8 in
which coal was reported, and two miles distant from the portion
of section 7 reported as containing coal. It is south and not north of
the line separating the south half of the section from the north half,
and is about three miles distant from the basin at or near the head of
Bear Creek, as the same is shown upon the official plat of the town-
ship and as it is described in the field notes. The land in question is
also by the field notes shown to be separated by ridges of considerable
height from the lands where coal was reported. Upon the whole it
seems very clear that the SE. of section 19 was not given a mineral
classification at the time of the actual government survey. Nor does
the phrase "so classified as non-mineral at the time of the actual
government survey," as the same is employed in section 3, refer only to
lands which the survey affirmatively states or shows are non-mineral.
it is the uniform custom in surveying public lands to make in the
field notes and surveyor's return, notation of mines, out-croppings
and evidences of valuable mineral deposits where found, and to say
nothing upon the subject of minerals where no mines, out-croppings
or evidences of valuable mineral deposits are found. When, there-
fore, the field notes and surveyor's return make no notation whatever
of minerals in the land being surveyed, such lands are considered and
treated as given a non-mineral classification by the surveyor. Bedal
el al. v. St. Paul, Minneapolis and Manitoba Railway Co. (29 L. D.,
254, 255). The land in question was, therefore, classified as non-
mineral by the government survey.

So far as shown, therefore, this land was properly subject to selec-
tion on June 6, 1900, under the act of March 2, 1899.

In said protest it is alleged that coal declaratory statement was
offered for this land on April 4, 1901, and that the land contains large
and valuable deposits of coal, which, when mined, will be of a mer-
chantable quality, but the filing of a coal declaratory statement nearly
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a year after a lieu selection under the act of March 2, 1899, is regu-
larly presented can not of itself affect the lieu selection, nor is such a
selection affected by a protest filed nearly a year thereafter in which
it is stated, not that the land was known to be mineral at the time the
selection was presented, but only that at the time of the filing of the
protest it then contains valuable mineral deposits which when mined
will be of merchantable quality.

The case is controlled bv the decision in the case of Bedal et al. v.
St. Paul, Minneapolis and Manitoba Railway Co., seap.ra, and for the
reasons therein given the protest is dismissed.

FOREST RESERVE-LIEU SELECTION-ACT OF JUNE 4, 1897.

FRANK H. HEREFORD.

Where the owner of lands within a forest reserve in the State. of California executes
and acknowledges outside of said State a deed purporting to convey said lands
to the United States, with a view to making selection in lieu thereof under the
exchange provisions of the act of June 4, 1897, he must furnish the certificate of
a clerk of a court of record of the county or district where such deed was exe-
cuted and acknowledged, certifying to the official character, qualification and
signature of the officer before whom the acknowledgment was taken.

Secretary Iitc/hcoe/i to the Comnissioner of the General Land Qiffce,
(S. V. P.) December 31, 1902. (J. R. W.)

Frank H. Hereford filed a motion for review of departmental deci-
sion of November 26, 1902, requiring him to obtain a certificate by
the clerk of a court of record of Pima county, Arizona, to the official
character, qualification and signature of the notary public who took
the acknowledgment of his deed conveying to the United States the
SE. i4SW. and NE. L SW. , Sec. 3, T. 29 S., R. 30 E., M. D. M.,
in the Sierra forest reserve, Tulare county, California, assigned as
base for his application under the act of June 4, 1897, to select the
SW. NW. 4. Sec. 1, and the SE. D NE. , Sec. 2, T. 13 N., R. 2 W.,
M. D. M., Visalia, California, and after such certification to re-record
his deed and extend his abstract of title.

It is insisted in briefs and arguments of much cogency that no certi-
fication to the official character, qualification and signature is necessary.
The statutes upon which this question arises, so far as here material,
are in the civil code of California, viz: () Section 1161 provides that
before an instrument conveying title to land can be recorded its exe-
cution must be acknowledged and the acknowledgment or proof cer-
tified in the manner prescribed by article III of the same chapter; (2)
section 1182 designates the officers who, within their several jurisdic-
tions in the United States outside of California, have power to take
acknowledgment of deeds, among whom are justices or judges of any
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court of record of the United States or of any State, a notary public,
or any officer of the State authorized by local law to take acknowledg-
nents; (3) section 1189 prescribes the form for acknowledgments that
must be substantially observed. February 26, 1897 (acts 1897, p. 45),
there was added to this section an amendment in the words following:

Provided, hoveerer, That any acknowledgment taken without this State in accord-
ance with the laws of the place where the acknowledgment is made, shall be suf-
ficient in this State: And provided further, That the certificate of the clerk of a court
of record of the county or district where such acknowledgment is taken, that the
officer certifying to the same is authorized by law to do so, and that the signature of
the said officer to said certificate is his true and genuine signature, and that said
acknowledgment is taken in accordance with the laws of the place where the same
is made, shall be prime facie evidence of the facts stated in the certificate of said
clerk.

The form of acknowledgment of Hereford's deed was the statutory
one. It is urged that the entire amendment applies only to deeds
acknowledged according to extra-territorial forms and not to deeds
extra-territorially executed in accordance with the statutory form.

Without doubt the purpose of the first clause of the amendment was
to give validity to deeds executed in form according to extra-terri-
torial law, but it could not have been the purpose to limit the effect of
the second or "provided further "clause of the amendment to such deeds
only as were acknowledged in some form other than the statutory one.
The provision that the clerk shall certify to the authority of the officer
taking the acknowledgment. and to his signature, would seem to be
as necessary in case of an acknowledgment in statutory forfr as of one
in extra-territorial form. That part of the certificate is obviously for
another purpose than merely to evidence the sufficiency of the acknowl-
edgment as to form under extra-territorial law. It could have no
bearing on the question of the sufficiency of the act as conforming to
local law and could have no other purpose than to evidence that the
person taking the acknowledgment was in fact the officer he repre-
sented himself to be, a fact of which no evidence would exist in Cali-
fornia where the deed was to be operative, but of which fact the
officer required to certify would have official knowledge.

The legislature was considering the general subject of deeds extra-
territorially executed. In doing so they au thorized forms of execution
good according to local law. That is clearly the object of the first
provision. As to evidence of the official character of the officer taking
such acknowledgment it would be somewhat remarkable if the mere
use of a statutory form should have the effect to prove, even pZ'McC
facie, the official character of a person in another State by his merely
signing that form of certificate, while his official character had to be
proven by a certificate if another form was used. There would be no
difficulty in the fabrication of forged deeds purporting to be acknowl-
edged before the chief justice of the supreme court of the United
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States, or of any of the States, or before any of the numerous justices
of the Federal or State courts of record, if such certificate is dispensed
with. All that would be necessary would be to obtain, or draft, a
statutory California blank. But if the seal of the court of record of
the local jurisdiction, with the official signature of the officer keeping
it, attests the official character and signature of the officer taking the
acknowledgment, the act is given an evidential value far higher than
the mere obtaining or use of a statutory form.

Diligent search fails to disclose any construction of this act by the
courts of California. In absence of any such construction the Depart-
ment must necessarily construe the act according to its own view of
its purpose. In the view taken by the Department the certificate
required extends to all extra-territorial acknowledgments of deeds and
not to those only which are not in the California statutory form.

In this proceeding the land department acts administratively as agent
for' the government in accepting a conveyance and title tendered.
Acting in that capacity, it is its duty to scrutinize the title offered and
to solve reasonable doubts favorably to the government that good title
may be assured to the United States in cases of exchange of lands
under the act of June 4, 1897, spra.

The motion therefore presents no reason to recall or modify the
departmental decision of November 26, 1902, and none appearing
otherwise, the motion is denied and said decision is adhered to.

RIGHT OF WAY-PURCHASE-TIMBEII AND STONE ACT.

JOHN W. WEHN.

Rights of way under the acts of March 3, 1875, and March 3, 1891, are, mere ease-
ments, and an applicant to purchase lands over which they pass, under the
timber and stone act, will be required to pay for the entire area of the legal
subdivisions applied for, notwithstanding such rights of way.

Secretary Iitchcock, to the Commissioner of the General and Ogce,
(W. V. D.) 3hlilr.h 3, 1903. (C. J. G.)

An appeal has been filed by John W. Wehn from the decision of
your office of October 25, 1902, sustaining the action of the local offi-
cers in rejecting his application to purchase, under the act of June 3,
1878 (20 Stat., 89), as amended by the act of August 4, 1892 (27 Stat.,
348), lot 1 of Sec. 10 and lot 1 of Sec. 11, T. 23 N., R. 58 W., Alliance,
Nebraska, because of the insufficiency of the payment tendered.

The tract applied for contains 97.20 acres. The applicant filed his
timber and stone sworn statement August 19, 1901, and submitted proof
thereon October 5, 1901, at which time he tendered the sum of $133.00
in payment, claiming that since the original survey and prior to his

23286--Vol. 32-03 3

33



34 DECISIONS RELATING TO THE PUBLIC LANDS.

application to purchase, 22.50 acres of said tract were granted to the
iNebraska, Wyoming and Western Railroad Company for a right of
way, and 21.50 acres to the Farmers' Canal Company for the same pur-
pose, or a total of 44 acres that ought to be deducted, thus leaving only
53.20 acres to be paid for.

The records of vour office show that each of the companies named
has a rioht of way through the tract in question, the right of the rail-
road company having been granted under the provisions of the act of
March 3, 1875 (18 Stat., 482), and that of the canal company under
the act of March 3, 191 (26 Stat., 1095).

It is well established that the right of way through the public lands
granted to railroads and canals under these acts is in the nature of a
mere easement. As stated in the regulations issued under the act of
March 3, 1875, spra (27 L. D., 663, 664):

The grant made by this act does not convey an estate in fee in the lands used for
right of way or for station grounds. The grant is merely of a right of use for the
necessary and legitimate purposes of the roads, the fee remaining in the United
States.

All persons entering public lands, to part of which a right of way has attached,
take the same subject to such right of way, the latter being computed as part of the
area of the tract entered.

It was similarly stated in the regulations issued under the act of
March 3, 1891, .ypra (30 L. D., 325, 327), as follows:

The act is not in the nature of a grant of lands; it does not convey an estate in fee
in the right of way. It is a right of use only, the title remaining in the United
States. All persons settling on a tract of public land, to part of which right of way
has attached for a canal, ditch, or reservoir, take the same subject to such right of
way, and at the full area of the subdivision entered, there being no authority to make
deduction in such cases.

The decision of your office in this case was proper and is hereby
affirmed.

SCHOOL LAND-INDEMNITY SELECTION-DOUBLE MINIMUM LAND.

STATE OF CALIFORNIA.

Where a school indemnity selection was made and approved under an existing ruling
of the land department limiting the selection to one acre of. double minimum
land for each two acres of single minimum land lost to the grant and designated
as a base for the selection, and such ruling was thereafter vacated and selection per-
mitted acre for acre, whether single or double minimum land, and the grant
being yet in process of adjustment, the State, even though it may have acquiesced
in such prior selection, will be permitted to make re-arrangement of the base
specified for the selection already made and approved, making the lost and selected
lands equal in area, and when thus adjusted the base lands remaining may be
used in the selection of other lands.

Departmental decision of March 31, 1896, in the case of State of California, 22 L. D.,
428, overruled.
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Secretary liteheoek to the Covw missioner of the General Land Ofce,
(W. V. D.) March 3, 1903. (F. W. C.)

The State of California has appealed from your office decisions of
February 27, June 18, and November 9, 1901, holding its selection of
the NW. of NW. 41, Sec. 26, T. 2N., R. 13 W., S. B. M., Los Angeles
land district, California, made July 19, 1898, in lieu of an undescribed
tract of fortv acres within section 16, T. 21 S., R. 30 E., M. D. M.,
California, for cancellation upon the ground that the State bad been
fully indemnified for the loss of the entire section 16 described.

From data furnished by your office relative to selections made on
account of said section 16, it appears that the State originally selected
640 acres, on account of the loss of said section which was at that time
included within the limits of the Tule River Indian reserve. The lands
selected being portions of the alternate reserved sections within the
limits of a railroad land-grant, and thus increased to the double mini-
mum price, the State was for that reason required to reduce its selec-
tion one-half, so that the selection would stand as a selection of one
acre of double minimum land for each two acres of the base lands, the
latter being single minimum land. The State reduced its selection,
which was thereafter included in what is known as list No. 4, which
received departmental approval March 16, 1878.

August 3, 1878, the Tule River Indian reserve was reduced so that
the section 16 above described fell without said reserve, but it is now
included in the Sierra forest reserve as established by proclamation of
February 14, 1893 (27 Stat., 1059).

In the case of State of California v. Smith (5 L. D., 543), the Depart-
ment denied the right of the State to make selection under its school
grant of double minimum lands in lieu of single minimum lands lost
in place, but in the case of State of Oregon (18 L. D., 343), said deci-
sion was overruled and it was therein held that the State is entitled
under its school grant to select for lands lost in place other lands, acre
for acre, regardless of price, whether single minimum or double mini-
mum, and said decision has since been adhered to and followed in the
administration of the grants made to the several States in aid of the
common schools.

It results that the list which received departmental approval on
March 16, 1878, did not fully reimburse the State of California for
the loss of section 16, T. 21 S., R. 30 E.. as it onlv passed title to other
lands in lieu thereof amounting to about 320 acres.

Your office decisions appealed from deny the right of the State to
make further selections on account of the loss of said section because
of departmental decision in the case of the State of California (22 L. D.,
428), wherein it was held that a school indemnity selection of double
minimum land amounting to one-half of the acreage of the single
minimum loss assigned therefor, and which was a full satisfaction of
said base under the ruling of the Department in force at the time
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of the approval of the indemnity selection, exhausts the right of the
State to use said loss as a base for indemnity selection, the theory of
said decision being that as the State acquiesced in the selection as
approved, the adjustment thereby affected will not be disturbed under
a subsequent and more liberal interpretation of the school grant under
which a greater selection would be possible on account of said loss.

After a careful consideration of the matter the Department refuses
to follow the holding made in said decision. This Department is
charged with the adjustment of all land grants, and, as held in Leaven-
worth, etc., R. R. (Co. . United States (92 U. S., 733, 740), they
"should be neither enlarged by ingenious reasoning, nor diminished
bv strained construction." No mere lapse of time, or enforced acquies-
cence on the part of the State in an erroneous decision, should operate
to prevent the State from receiving the full measure of its grant, where
the matter is wholly one between the State and the United States and
no intervening rights or claims are affected.

So far as concerns the particular tracts eliminated from the original
selection of 1877 under the direction which required that selection
to be reduced one-half, the State waived any claim thereto and would
not now be heard to assert a right under said selection as against
an intervening claim made to said land. If, however, it appears
that the State has not received a full equivalent for the losses assigned
and made the base for the selections which have received depart-
mental approval, the entire grant being yet unadjusted, it is only
right and proper that the error formerly made should be corrected.

It seems that without explanation two lists of school indemnity
selections have received departmental approval since 1878 on account
of a loss in said section 16, namely: list No. 9, approved February 19,
1898, covering the fractional SW.4 of Sec. 8, T. 18 S., R. 19 E., 46.40
acres, and list No. 10, approved March 26, 1900, covering SW. of
Sec. 4, T. 39 N., R. 2 WV., 160 acres, and lot 3 of-Sec. 4, T. 41 N.,
R. 4 W., covering 40.36 acres. So far as shown by the data furnished
by your office these lists were passed on account of unspecified bases
in said See. 16, in this respect being like the selection now under
consideration.

The Department does not approve of this manner of adjusting the
school grant, and therefore directs that the State be required to make
a re-arrangement of its bases for the selections made and approved on
account of the loss of said section 16, so as to specify a particular tract
for each selection, making the selected lands and the base lands agree
as to acreage, and when thus adjusted the remaining lands in said sec-
tion 16, if any there be, will be subject to use by the State in the
selection of other indemnity lands.

Your office decisions appealed from are set aside and departmental
decision in the case of State of California, reported in 22 L. D., 428, is
hereby overruled.
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PRACTICE-NOTICE-SERVICE BY PUBLICATION.

SHEETS V. SLAUGHTER.

An affidavit as a basis for service by publication of notice of a contest against a home-
stead entry must show what efforts have been made to secure personal service;
and where such affidavit fails to show that inquiry as to the whereabouts of the
entrymnan was made at his address of record, and also fails to show that inquiry
has been recently made in the vicinity of the land, it does not show due
diligence.

Secretary Hitecock to the Conmissionier of tl General Land Offce,
(W. V. D.) Jfarch . 1903. (A. S. T.)

On November 22, 1900, Cornelius Slaughter made homestead entry
for the NE. of Sec. 23, T. 156 N., R. 86 W., Minot land district,
North Dakota, giving his post office address as Lakota, North Dakota.

On June 14, 1901, Noah D. Sheets filed his affidavit of contest
against said entry charging abandonment and failure to reside on the
land, not the result of service in the army or navy.

At the same time he filed his affidavit to procure an order for serv-
ice of notice by publication. In this affidavit he alleged that:

He has made diligent search and inquiry for the defendant; that he has made per-
sonal inquiry of F. C. Walthers, postmaster at Bethold, that being the nearest post
office to the land involved, as to the place of residence or whereabouts of said Cor-
nelius Slaughter, and that he has made like inquiry of L. T. Lautenschlayer and
others whose names are unknown, who reside in the immediate neighborhood of
said land, and from his own personal knowledge as well as the information acquired
from said parties, states that said Cornelius Slaughter abandoned said land and went
to Unknown in the State of Unknown on or about the 23d day of November, 900,
that he has since that time been absent from said land, and that his present place of
residence or post office address is unknown, and on account thereof a personal serv-
ice of the notice of said contest can not be made.

Notice issued and was published for five weeks in a newspaper pub-
lished in the countv where the land is situated. Copies were posted in
the local office and on the land involved, and a copy was sent by regis-
tered mail addressed to the defendant at Lakota, his post office of rec-
ord, and received by him.

On the day set for the hearing the parties appeared, the defendant
appearing specially to object to the jurisdiction for the want of a proper
basis for the service of notice by publication.

The defendant's objection to the sufficiency of the service of notice
was overruled by the local officers, whereupon the contestant offered
proof in support of his contest. The local officers found in favor of
the contestant and recommended the cancellation of the entrv. Notice
of this action was sent by registered mail on September 13, 1901, and
on October 12, 1901, the defendant filed hisappeal to youroffice,w here,
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on August 1, 1902, a decision was rendered affirming the action of the
local officers. Notice of said decision was sent to the parties by regis-
tered mail on August 14, 1902, and on October 1, 1902, the defendant
filed in the local office his appeal to this Department.

The only question to be determined is, whether or not the service
of the notice of contest by publication was sufficient under the cir-
cumstances, or, in other words, was the affidavit of the contestant
sufficient to warrant such service.

Rule nine of Practice requires that: "Personal service shall be
made in all cases when possible, if the party to be served is a resident
in the State or territory in which the land is situated."

Rule eleven authorizes service by publication, "when it is shown by
affidavit presented on behalf of the contestant, and by such other evi-
dence as the register and receiver may require that due diligence has
been used and that personal service can not be made.

It is not sufficient for the affidavit to state that due diligence has
been used, and that personal service can not be made, but the contest-
ant must show what degree of diligence has been used. He must
show what efforts he has made to procure personal service, and from
such showing the local officers are to determine whether or not due
diligence has been used.

The affidavit in question states that the contestant made inquiry of
the postmaster nearest the land in controversy and of others living in
the immediate vicinity of the land, and from the information thus
acquired, and from his own personal knowledge, he stated that the
defendant had left the land and gone to some place to him unknown.
It is not shown when he made this inquiry, which would seem to be
important in determining the degree of diligence used, since if the in-
quiry was made several months before filing the affidavit proper dili-
gence would require a more recent inquiry. It is not stated that the
defendant was not a resident of the State, and it is not shown that any
inquiry was made at his record address, nor any effort to procure per-
sonal service of the notice there. The records of the local office showed
his address to be Lakota, which is in the State of North Dakota. The
very object and purpose of keeping his address is that he may be
served with notice of proceedings affecting his entry, and proper dili-
gence required that the contestant should make an effort to procure
service of the notice at that place, if the defendant was not found
elsewhere.

For these reasons it must be held that the affidavit in question was
insufficient to warrant service of the notice by publication, and there-
fore that the defendant has not been legally served with notice of the
contest.

The contestant asks that the appeal be dismissed on the ground that
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it was not filed within the time allowed by the rules of practice, but
the record shows that it was filed within the required time.

Your said decision is therefore set aside, and you are directed lo
cause the contestant to be notified that he will be allowed- six¢x- .<
from notice hereof in which to proceed anew to serve notit (,i : •

contest, and in default of such action on his part within that tn hiis
contest will be dismissed without further notice to him.

SCHOOL LAND-INDEMIN-ITY SELECTION-MINERAL CHARACTER.

CIRCULAR.

DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,

TK~s/hington, D. C., 1ifarcA 6, 1903.
-Reristers and Receuv'crs of United States Land () fCe6.

SIRS: The following rules and regulations will be observed in the
adjustment of the grants to the several States and Territories made in
aid of the support of common schools, where the mineral or non-
mineral character of the lands sought to be selected as indemnity, or
those made the base for an indemnity selection, is involved:

Rule 1. When a school section is identified by the government sur-
vey and no claim is at the date when the right of the State would
attach, if at all, asserted thereto under the mining or other public land
laws, the presumption arises that the title to the land has passed to the
State, but this presumption may be overcome by the submission of a
satisfactory showing to the contrary. Applications presented under
the mining laws covering parts of a school section will be disposed of
in the same manner as other contest cases.

Rule 2. The State will not be permitted to make selection in lieu
of land within a school section alleged to be m-ineral in character and
for that reason excepted from its grant, whether returned by the
surveyor-general as mineral or otherwise, in the absence of satisfactory
proof that the base land was known to be chiefly valuable for mineral
at the date when the State's right thereto would have attached, if at
all. The proof must show the kind of mineral discovered upon the
land and the extent thereof, when and by whom the discoveries were
made, as far as practicable, whether any claim to the land was asserted
under the mining laws at the date when the State's right thereto
attached, if at all, and if so by whom, the nature and extent of the
mining improvements placed upon the land by the mineral claimant,
and what efforts have been and are being made to develop the land in
good faith for mineral purposes. If. in any case, the proof does not
clearly show that the base land was known to contain valuable mineral
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deposits, and to be chiefly valuable on account of such deposits, at the
date the State's right would have attached thereto, a selection in lieu
thereof will not be permitted. A certificate of the proper authorities
thathle base lands have not been sold, encumbered or otherwise dis-
posed of must also be furnished.

Rule 3. WV, here the land sought to be selected in lieu of land within
a school section has been returned by the survevor-general as mineral,
notice of the proposed selection must first be given by publication for
sixty days, with posting in the local land office during the same period,
and satisfactory proof submitted as to the non-mineral character of
the selected land. Upon compliance with this requirement and in the
absence of allegation that the land is mineral, the selection may be
received, if otherwise regular, certified and forwarded as required by
rule 7 hereof.

Rule . Where land sought to, be selected in lieu of land within a
school section has not been returned by the surveyor-general as min-
eral, but is alleged by way of protest to be mineral, or where appli-
cation for patent therefor is presented under the mining laws, the
proceedings in such cases will be in the nature of a contest, and will
be governed by the rules of practice in force in contest cases.

Rule 5. Where land sought to be selected has not been returned as
mineral but is within a township in which there is a mining location,
claim or entry, publication thereof must be made, at the expense of
the State, for a period of sixty days, with posting for the same period
in the district local land office, and during such period of publication
the local land officers may receive protests or contests as to any of
the tracts claimed to be more valuable for mining than agricultural
purposes.

Rule 6. A determination by the land department that a portiobi of
the smallest legal subdivision in a school section is mineral land, will
place that entire subdivision in the class of lands that may be used as
a basis for indemnity or lieu selection.

Rule 7. No application which involves the mineral or non-mineral
character of land sought to be selected or made the base for sueh
selection, will be received and forwarded by you, until the preliminary
requirements, hereinbefore indicated, have been complied with. Upon
the State conforming to these requirements, you will receive the selec-
tion, certify as to the date of filing thereof, and the condition of the
tracts selected or bases used as shown by your records, and forward
the same, together with all showing made either for or against the
selection, to this office by special letter, without further action upon
the selection. The legal fees payable upon selection will not be
received until you are advised by this office that the selection may be
admitted. In the meantime, you will take no action looking to a
disposal of the land.
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These instructions are in lieu of and to take the place of the regula-
tions on this subject of May 27, 1891 (24 L. D., 48), in so far as those
regulations deal with the question of mineral lands involved in school
indemnity selections, and all previous regulations in conflict herewith
are hereby set aside.

YW. A. RICHARDS, Cynuss8ioner.
Approved:

E. A. HITCHCOCK, Secretary.

FOREST RESERVE-LIEY SELECTION-ACT OF JUNE 4, 1897.

MAYBURY ET AL. V. HAZLETINE.

Where the owner of lands within a forest reserve makes reconvevance of the same
to the United States, *ith a view to selecting other lands in lieu thereof under
the exchange provisions of the act of June 4, 1897, no act should be done or
permitted by the government looking toward the disposal of said lands until the
title tendered has been examined, found satisfactory, definitely accepted, and
noted on the records of the local office; but where an application for the land,
otherwise regular, has been accepted by the local officers prior to such time, it
will be treated as attaching immediately upon the receipt of notice by the local
office that the title tendered has been accepted and selection of other land in lieu
thereof allowed, if there be no other valid adverse claim.

Secretary Hitchcock to the Commn1issioner, of te General Lan9d Offce,
(W. V. D.) j31hrch 7, 903. (J. R. W.)

William J. Maybury and B. F. and Ella Jones appealed from your
office decision of June 11, 1902, rejecting Maybury's homestead appli-
cation for the W. SW. 4, Sec. 5; NE. 4 SE. l and lot 10, Sec. 6; and
lot 2, Sec. 7, T. 28 N., R. 13 W., W. M., Seattle, Washington; and also
B. F. and Ella Jones's application under the act of June 4, 1897 (30
Stat., 36), to select the same land, except lot 2, Sec. 7, in lieu or land
relinquished to the United States in a forest reserve.

The land had been entered and patented and title by imesne convey-
ances vested in (. B. Ayres, who filed for record his deed under the
act of June 4, 1897, staera, reconveying title thereto to the United
States at a time when said land was within the Olympic forest reserve.
On October 10, 1899, he made due selection of land in lieu thereof,
which was approved by your office October 29, 1901, and notice of such
approval was received by the local office and minuted on its record
November , 1901. April 7, 1900, an executive proclamation (31 Stat.,
1962) excluded township 28 north, range 13 west, W. WI., from such
reserve and restored the public lands therein to settlement from that
date and to entry, filing, or selection after ninety days' notice by pub-
lication, notice of which was complete and became effective September
10, 1900.

November 26, 1900, A. J. Hazletine applied at the local office to
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select said land under the act of June 4, 1897, stpra, in lieu of land

reconveyed to the United States in the Washington forest reserve.

March 22, 1901, Hazletine's application was transmitted to your office
by the local office, which had held it to that time " under suspension
to await instructions from your office as to reconveyance of the land

described." April 11, 1901, your office rejected the application because
Avres's selection was then still pending unapproved. June 22, 1901,
HaziLetine moved for a reconsideration of that decision, which, January

24, 1902, your office suspended to await action upon matters pending
in the Department affecting the principle involved.

August 7, 1901, Maybury applied for homestead entry of the same
land, alleging settlement on that day and improvements-a house and

barn valued at $25. 00-which the local office rejected for conflict with
Hazletine's application, and Maybury appealed.

November 5, 901, B. F. and Ella Jones applied under the act of
June 4, 1897, sup6a, to select the same land, except lot 2, Sec. 7, in
lieu of land reconveved to the United States in the Cascade Range

forest reserve, which the local office, November 12, 1901, transmitted
to vour office without action.

June 11, 1902, your office, having the three applications before it,
vacated its decision of April 11, 1901, rejected Maybury's and the
Joneses' applications, and directed the local office to note of record
Hazletine's selection as subsisting. The subsequent applicants sepa-
rately appealed.

Ayres's application not having been approved and his reconveyance
to the United States of the land in question and abstract of title thereto
not having been examined, it could not be known whether the title

claimed to have been conveyed to the United States would prove to be

good. The act of June 4, 1897, proposes an exchange with "the owner"
of lands in a forest reserve. If from mistake as to the completeness
of his title, one supposing himself to be complete owner of land in a

forest reserve makes a conveyance to the government of an imperfect

title for which it is not authorized to give land in exchange, it Would
manifestly be improper for the government to make any disposal of

such lands or to do or authorize to be done any act that would render
it more difficult to restore to the grantor whatever title he had attempted

to relinquish. It is due such a proponent of a conveyance that no act

shall be done or permitted by the government which can impair or
cloud his right until the title tendered is examined, found satisfactory,
and is definitely accepted, and noted on the local office record. This
not having been done in respect to Ayres's conveyance, the local office

should have rejected Hazletine's application immediately upon its
presentation. It had no authority to make any disposal or to permit

any entry or selection of it until November 5, 1901, when informed by
your office that Avres's reconveyance had been found satisfactory.
Had the local office so done, Hazletine might have exercised his right
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elsewhere. This by the erroneous receipt and suspension of his selec-
tion he was prevented from doing.

It was held in Barbour v. Wilson et c. (28 L. D., 61, 70,) that:

In the administration of the public land laws it is uniformly and wisely held that
an entry of land held in reservation or for other reason not subject to entry, made
and maintained in good faith under color or claim of right vill, if the land has
since become subject to that class or character of entry, be permitted to remain
intact as having attached when the land became subject to entry, if there be no
adverse claim. (Richard Griffin, 11 L. D., 231; Thunie i. St. Paul, Minneapolis and
Manitoba Ry. Co., 14 L. D., 545; John W. Imes, 15 L. D., 546; Settoon . Tschirn,
19 L. D., 1; James MVI. Dewar, 19 L. D., 575; Oscar Sassin, 20 L. D., 12.)

And in Arden L. Smith (31 L. D., 184), a case analogous to that at
bar, it was held (ib., 186) that:

By receiving Smith's selection and holding it to await action on the prior and
pending selection of Clarke, the local officers, in effect, justified Smith in believing
that if Clarke's selection should be eventually rejected Smith's selection would be
recognized and given effect, if, upon examination, no other objection appeared.

It appears in the record here that the local office March 22, 1901,
transmitted the application to your office, and that it was permitted by
your office to remain not finally disposed of until after Ayres's selec-
tion was finally approved. By so receiving and holding Hazletine's
application, he was deprived of power to select other land in satisfac-
tion of his right, and was justified in relying upon the probable allow-
ance of his application for these lands whenever Avres's conveyance
should be found satisfactory. Under such circumstances, his applica-
tion, which was complete and accompanied by the required affidavits
of the nonmineral character and unoccupied condition of the land,
should be treated as attaching to the land immediately upon notice to
the local office of the approval of Ayers's selection.

No sufficient reason appears why it should not be so treated. The
title being sb judice when Maybury's alleged settlement was made
and his application for entry was presented. he could get no right
thereby. He does not allege that at the time of the approval of
Ayres's selection he was in actual occupancy of the land, or that he
followed up his settlement by establishing residence upon the land, or
gained or maintained an actual occupancy of it. His application gave
him no right as against Hazletine's suspended application for selection.
Porter v. Landrum (31 L. D., 352).

The Jones application for the same reason and because not accom-
panied by the required proofs of the character and condition of the
land was properly rejected.

Hazletine's counsel has filed a motion to dismiss Mavbury's appeal
because filed too late. Maybury was served by registered mail from
the local office on September 20, 1902, with notice of your office deci-
sion. His appeal was filed October 3, 1902. No ground exists for the
motion, and the same is denied.

Your office decision is affirmed.
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HOMESTEAD-SOLDIERIS' ADDITIONAL-MXISSOIURI HOMIE GUARDS.

EDGAR A. COFFIN.

Members of the Missouri Home Guard are not entitled to the soldiers' additional

homestead right conferred by section 2306 of the Revised Statutes, by reason of

service performed in said organization.

Seeretaity Ilite/wock to te Cown ssioneo of the General Land Offee,

(W. V. D.) larmc 16, 1903. (A. S. T.)

Edgar A. Coffin, assignee of Nancy J. Hair, widow of John B. Hair,
deceased, has appealed from your office decision of April 11, 1902,
rejecting his application to make soldiers' additional homestead entry
for the W. _- of the SE. 4 of Sec. 7. and lot 2 of Sec. 24, T. 62 N., R.
24 W., 4th P. WI.. Duluth land district, Minnesota, under section 2306
of the Revised Statutes, based on service of John B. Hair for more
than ninety days in the army of the United States during the civil war,
and on homestead entry made by said Hair on September 14, 1866, for
the S. (lots 2 and 3) of the SW. of Sec. 19, T. 31 N., R. 16 W.,
Boonville land district, Missouri.

In response to a request of your office for information relative to the

military service of said John B. Hair, the War Department, on Feb-
ruary 28, 1902, reported that-

the records of the allowances made by the Hawkins Taylor Commission, appointed

underthe joint resolution of Congress of July 12, 1862, and February 16, 1863, on

file in this office, show that on the clain of John B. Ilair, P'v't, Capt'n James M.

Moore's (Ind'p't) Co., Stone County R'g't, Mo. H. G., for services between May 4,

1861. date of organization, and November 15, 1861, date of discharge, the period of 4

months and . . days was allowed as actual military service rendered the United

States.

Your office thereupon rejected said application on the ground that
"service in the Mo. Home Guards does riot constitute a military serv-
ice in the United States army."

Section 2306 of the Revised Statutes, under which this application
is made, provides:

Every person entitled, under the provisions of section twenty-three hundred and

four, to enter a homestead who may have heretofore entered, under the homestead

laws, a quantity of land less than one hundred and sixty acres, shall be permitted

to enter so much land as, when added to the quantity previously entered, shall not

exceed one hundred and sixty acres.

Section 2304 of the Revised Statutes provides that-

Every private soldier and officer who has served in the army of the United States

during the recent rebellion, for ninety days, and who was honorably discharged, and

has remained loyal to the government, including the troops mustered into the serv-

ice of the United States by virtue of the third section of an act approved February

thirteenth, eighteen hundred and sixty-two, .shall, on compliance with

the provisions of this chapter, as hereinafter modified, be entitled to enter upon and
receive patents for a quantity of public laids not exceeding one hundred and sixty

acres.
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The question presented is whether or not John B. Hair served for a
period of ninety days in. the trIn yy of the Vt ited Stateo, during the war
of the rebellion, or served for such period, having been "mustered
into the service of the United States by virtue of the third section of
an act approved February thirteenth, eighteen hundred and sixty-
two."

The third section of the act of February 13, 1862 (12 Stat., 339),
provides:

That no volunteers or militia from any State or Territory shall be mustered into
the service of the United States on any terms or conditions confining their service to
the limits of said State or Territory, or their vicinities, beyond the number of ten
thousand in the State of Missouri, and four thousand five hundred in the State of
Maryland, heretofore authorized by the President of the United States, or Secretary
of War, to be raised in said States.

This legislation was prohibitive in character and forbade the mus-
tering into the service of the United States of any volunteers or militia
from any State or Territory on any terms or conditions confining their
services to the limits of such States or Territories, except the number
of ten thousand in the State of Missouri and four thousand five hun-
dred in the State of Maryland, previously authorized by the President
or Secretary of War to be raised in those States; but as to the number
thus excepted there was no such prohibition, so that they might still
be mustered into such service notwithstanding said statute.

From a history of the Missouri Home Guards, as given in Senate
Document No. 167, First Session, Fifty-seventh Congress, it appears
that on June 11, 1861, the Secretary of War issued to General Lyon,
commanding the Department of the West, the following order:

WAR DEPART-MENT, IWashington, June 11, 1861.

General Lyoe:

You are authorized to enlist in the service of the United States such loyal citizens
of the State of Missouri as you think proper, who shall not receive pay except when
called into active service by this Department.

SIMON CAMERON, Secretary of Wa.

It appears that under this authority a large number of men were
enlisted and organized into what was known as the Missouri Home
Guards.

General Lyon was succeeded in said command by General Fremont,
and shortly thereafter the question of payment of these Home Guards
for their services was brought to his (General Fremont's) attention,
and it seems that he declined to order such payment.

On October 25, 1861, the Adjutant General of the army addressed
a letter to the Paymaster General cautioning him against the payment
of Home Guards and other troops organized in the vicinity of St.
Louis for duty in limited localities or upon certain contingencies.

On November 9, 1861, Major-General Halleck was assigned to the
command of the Department of the Missouri, and he was instructed
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by Major-General McClellan, commanding the Army of the United
States, to examine into the legality of the organization of the troops
serving in the department, and where he found illegal, unusual, or
improper-organization, to give to the officers and men an opportunity
to enter the legal military establishment under the general laws and
the orders of the War Department.

On December 13, 1861, General Halleck reported to the Adjutant
General of the Armv that the Home Guards were not a regular organi-
zation and that he had offered them an opportunity to be mlustered in
according to law, so as to cover their past services, or to be mustered
out and receive pay only for active service in Missouri away from
their homes.

On December 19, 1861, General Halleck reported to General McClel-
Ian that the Home Guards were being disbanded as rapidly as he could
supply their places, and within a few days thereafter all of the Home
Guard organizations formed by Generals LvoB and Fremont had
ceased to exist. They did not accept General Halleck's offer to be
regularly mustered into the United States service and were therefore
disbanded. t does not appear that they were ever mustered into the
service of the United States, either under the general laws or under
the third section of the act of February 13, 1862. They were dis-
banded prior to the passage of the act of February 13, 1862.

It appears, therefore, that Hair is not included in the terms of sec-
tion 2304 of the Revised Statutes, as having been mustered into the
military service of the United States by virtue of the third section of
the act of February 13, 1862, inasmuch as his service, of whatever
character it was, had terminated prior to the passage of said act.

The only remaining question is, Did he serve ninety days or more
"in the army of tIe United States?"

By an act of Congress approved March 25, 1862 (12 Stat., 374), it is
provided-

That the Secretary of War be, and he is hereby, authorized and required to allow
and pay to the officers, non-commissioned officers, musicians and privates who may
have been heretofore actually employed in the military service of the United States,
whether mustered into actual service or not, where their services were accepted and
actually employed by the generals who have been in command of the department
of the West, or the department of the Missouri, the pay and bounty as in cases of
regular enlistment.

And by the same act pensions were allowed to those who had been dis-
abled in such service.

By joint resolution of Congress approved July 12, 1862 (12 Stat.,
623), the Secretary of War was authorized and directed to suspend
payments under said act, and the President was authorized to appoint
a commission to examine all claims arising under said act and report
the same with the facts connected therewith to the Secretarv of War.
Under the authority of said resolution, the commission, known as the
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"Hawkins Taylor Commission," was appointed and proceeded to
examine into said claims, and in due time made their report to the
Secretary of War. Amongst the claims examined and reported upon
by said commission was that of John B. Hair, who was reported to
have actually been in the military service of the United States four
months.

By act of May 15, 1886 (24 Stat., 2), the Secretary of War was-

authorized and directed to furn-sh, upon their several applications therefor, a cer-
tificate of discharge to each and every inember of the Missouri Home Guards whose
claims for pay were adjudicated by the Hawkins Taylor commission.

Under this authority Hair was honorably discharged on October 7,
1886, to date November 15, 1861.

The Hawkins Taylor commission was charged with the duty of
ascertaining who were entitled to pay under said act of larch 25,
1862, as having been in the mnilitary service ot the lUnited States, and
not whether the claimant had served in the armiy of the tnited States,
and their report seems to have been accepted as conclusive of that
matter, though it does not appear upon what evidence said report was
based. However, it seems to be well settled that Hair was in the
military service of the United States, that fact having been determined
by the commission appointed by authority of Congress to investigate
the matter, and. its report having been accepted as conclusive by Con-
gress and by the Secretary of War.

It is argued in behalf of the applicant that Hair, having been in the
military service of the United States, should be included within the
terms of said section 2304 of the Revised Statutes, the contention being
that there is practically no distinction between being in the military
service and being in the army of the United States. This position is
not believed to be tenable. Congress evidently recognized such a dis-
tinction, as appears from the language of said section 2304 of the
Revised Statutes. Its benefits were conferred upon two classes of
persons: (1) Those who had served ninety days 'in the army of the
Unrited States; and (2) those who were mustered into the military
service of the United States by virtue of the third section of the act of
February 13, 1862. If Congress had understood that the latter class
were in the arny of the V(kited States, it would not have been neces-
sary to make the special provision contained in said section for their
benefit, since they would have-been clearly embraced in the other class.

It can not be said that everv one who renders miitary sert'zce to the
United States is in the am)y of the nited States. One may accom-
pany the army, wear the uniform, and perform the duties of a soldier,
and yet not be in the army in the sense of said statute, . e., he may
not be a member of the army, may not belong to the army, may be
under no legal obligation to remain with the army or to perform mili-
tary service.
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Congress, by special legislation, has seen fit to provide that those
members of the Missouri Home Guards who actually performed mili-
tary service for the United States should he paid for such services,
whether they had been mustered into the service or not, and that those
who were disabled in such service should receive pensions, but such
legislation did not bring them within the descriptive terms of section
2304 of the Revised Statutes.

Whether the men who served for a few months in these organiza-
tions in the vicinity of their homes, without being under any legal
obligation to perform such service, are justly entitled to the same
recognition and consideration due to those who were regularly mns-
tered into the army, submitted themselves to its authority, left their
homes., went wherever ordered, and served the government for three
or four years, is a question which this Department is not called' upon
to answer. Suffice it to say, that Congress has not seen fit to give
them such recognition, and this Department must be governed by the
law as Congress has made it.

It does not appear that John B. Hair served in the army of the
United States, or that he was mustered into the military service of the
United States by virtue of the third section of the act of February 13,
1862, or otherwise.

The result is that vour said decision is affirmed and said application
is denied.

This question has been here considered as if it were one of first irmpres-
sion, but the conclusion sustains former departmental rulings. (See
Wilson Miller, 6 G. L. O., 190; William French, 2 L. D., 235; Chaun-
cev Carpenter, 7 L. D., 236; William Jamison, 8 L. D., 235; Smith
Hatfield et al., 6 L. D., 557; 17 L. D., 79.)

RAILROAD GRANT-MINERAL LAND.

UNION PACIFIC RAILROAD CO.

Directions given for the suspension, until December 1,.1903, of all proceedings for
the patenting, under the Union Pacific railroad land grant, of the odd-numbered
sections in certain designated boundaries within the limits of said grant, and also
for the suspension until said date, from location and disposition of every char-
acter under any of the public land laws, other than the mining laws, of certain
other lands within said designated boundaries, all in the Evanston land district,
Wyoming, with a view to permitting such lands to be prospected and explored
for oil deposits supposed to be contained therein.

Secretary Rlitetcoce to the Gomnssimwr of the General Land Office,
(W. V. D.) Aiarch 16, 1903. (A. B. P.)

In a communication addressed to your office by this Department
June 3, 1902, it was ordered that action upon requests by the Union
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Pacific Railroad Company for the issuance of patents to the unpatented
alternate odd numbered sections of land within the limits of said com-
pany's grant in the Evanston land district, Wyoming, be deferred for
the time being, to permit such investigation and consideration as would
enable the Department to determine whether, to what extent, and for
what time, the further issuance of patents to said company for lands
in said district shall be withheld in order that such lands may be pros-
pected and explored for oil deposits supposed (as contradistinguished
from known) to be contained therein, by persons who may, in good
faith, wish to undertake such prospecting and exploration.

Subsequently to the date of said communication, an investigation of
said alternate odd numbered sections was made, under the direction of
this Department. As a partial result of that investigation, your office
was instructed, by departmental communication of December 30, 1902,
that the consideration of requests for patent by said company need no
longer be deferred as to any odd numbered sections of land within its
grant lying east of range 112 in said land district; that as to all such
lands the administration of the company's grant should be proceeded
with the same as though the order of June 3, 1902, had not been made;
and that requests for patent to alternate odd numbered sections within
the company's grant lying west of range 112 in said land district should
remain suspended until more definite direction could be given with
respect thereto. More definite direction will now be given.

As the result of a full and careful examination and consideration of
the evidence taken in the investigation before named, your office is
directed as follows:

(1) To suspend until December 1, 1903, all proceedings looking to
the patenting, under the Union Pacific railroad land grant, of any
lands within the following limits in said Evanston land district, to-wit:
Beginning on the western boundary of the State of Wyoming at the
point where the same intersects the south line of township 13 north,
and running thence east along said township line to its intersection
with the eastern line of range 117 west, and running thence north
along said range line to its intersection with the southern line of
township 15 north, and running thence east along said township line
to its intersection with the eastern line of range 115 west, and running
thence north along said range line, with its off-sets, to its intersection
with the north line of township 21 north, and running thence along
said township line to its intersection with the said western boundary
of the State of Wyoming, and running thence south along said State
boundary to the place of beginning.

(2) To withhold and suspend, until December 1, 1903, from entry,
location and disposition of every character, under any of the public
land laws other than the mining laws, all public lands within the limits
hereinbefore specifically described; but this shall not, of itself, delay
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or prevent the recognition or perfection of any onc flde claim here-
tofore initiated under any of the public land laws to any public lands
within said limits.

(3) To relieve from the orders of June 3, 1902, and December 30,
1902, before named, all the odd numbered sections within said railroad
land grant which are not embraced within the limits hereinbefore
specifically described, and as to the lands so relieved, to proceed with
the administration and adjustment of said land grant as if the restrict-
ive orders of June 3, 1902, and December 30, 1902, had not been issued.

(4) Upon and after December 1, 1903, and without awaiting fur-
ther direction, to proceed with the administration and adjustment
of said railroad land grant as to the alternate odd numbered sections
within said land grant which are also within the limits hereinbefore
specifically described, and in so doing to consider and determine, in
due course and according to the usual rules, the then known character
of the lands within said limits sought to be patented under said rail-
road land grant, and to consider and determine, in due course and
according to the usual rules, all claims asserted under the mining laws
to any of said lands.

(5) Upon and after December 1, 1903, and without awaiting further
direction, to treat the public lands within the limits hereinbefore spe-
cifically described as relieved from this order of suspension, and to
permit entry, location and disposition thereof according to their nature
and in conformity with law.

The purpose of this order is to permit, encourage and protect, so far
as the Department can do so, but within the time herein named, the
exploration and exploitation of the unpatented alternate odd numbered
sections within said railroad land grant which are within the limits
hereinbefore specifically described, and of the public lands within said
limits, for the purpose of ascertaining and demonstrating whether, as
claimed, such lands or any of them are mineral in character, in that
they are chiefly valuable for their oil or other mineral deposits; but in
justice to the railroad company, whose line of railroad has long since
been completed in conformity with the land grant act, and in justice
to others who may desire to take any of the public lands within said
limits under any of the public land laws other than the mining laws, it
is necessary that this order of suspension shall not be operative longer
than until December 1, 1903, that being deemed ample time within
which, in addition to the exploration and exploitation heretofore had,
to fairly develop the character of these lands.

The direction herein given should be promptly communicated to the
local land officers by telegraph, as well as by letter, but such direction
will not in any manner apply to any lands heretofore patented to the
railroad company or to others.

The papers relating to the investigation herein referred to are here-
with transmitted for the files of your office.
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RAILROAD GRANT-rNDEMNITY SELECTION-IRESERVATION.

SOUTHERN PACIFIC RAILROAD CO.

A selection made under a railroad or other grant, in accordance with existing
regulations, and duly accepted or recognized by the local officers, is a "lawful
filing " within the meaning of that term as used in the excepting clause of the
proclamation of June 29, 1898, creating an addition to the Pine Mountain and
Zaca Lake forest reserve.

Departmental decision of April 14, 1899, 28 L. D., 281, in the case of Southern Pacific
Railroad Co., recalled and vacated.

Secretary Itchcock to the Commissioner of te General and Office,
(W. V. D.) Xiarch 16, 1903. (F. V. C.)

The Department has considered the appeal by the Southern Pacific
Railroad Company from your office decision of June 30, last, holding
for cancellation its indemnity selection list of February 16, 1898, as to
the S. of SE. and S. of SW. 4, Sec. 3, T. 7 N., R. 16 W., S. B.
M., Los Angeles land district, California.

The tract in question is within the indemnity limits common to the
grants made by the act of July 27, 1866 (14 Stat., 292), in aid of the
construction of the Atlantic and Pacific railroad and the Southern
Pacific railroad, main line.

The grant in aid of the construction of the Atlantic and Pacific rail-
road in this vicinitv was forfeited for nonconstruction of the road by
the act of July 6, 1886 (24 Stat., 123), and, so far as shown by the
records, the tract in question was on February 16, 1898, when selected
by the Southern Pacific Railroad Company, free from all adverse claim,
and the selection was presented in conformity to the existing regula-
tions, and was duly accepted and recognized by the local land officers,
but it has not been approved by the Secretary of the Interior as a
basis for the issue of patent on account of the grant.

Your office decision holding said selection for cancellation is based
upon the fact that this land was included in the addition to the Pine
Mountain and Zaca Lake forest reservation ade by the President's
proclamation of June 29, 1898 (30 Stat., 1776), a little more than four
months after the selection of the land by the Southern Pacific railroad
company. This cancellation was rested by your office upon the deci-
sion of the Department in Ex parte Southern Pacific Railroad Co. (28
L. D., 281), wherein it was held (syllabus):

Until the approval of a railroad indemnity selection no rights are secured there-
under that can be asserted against the government; and the creation of a forest res-
ervation under authority of the act of March 3, 1891, prior to the approval of a
selection embraced within the limits of said reservation, is such a disposition of the
land as to defeat the selection thereof, even though the tract was subject thereto
when selected by the company.
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The words "entry" and "filing" used in the proclamation of February 14, 1893,
establishing the Sierra forest reserve, to describe lands excepted from such reserva-
tion, must be taken in their proper technical meaning, and as applicable only to
record claims made under the general land laws, and not including a railroad indem-
nitv selection.

The appeal under consideration was filed for the purpose of securing
a reconsideration and reversal of said departmental decision.

It is proper to state that the proclamation creating the addition to
the Pine Mountain and Zaca Lake forest reserve contains the follow-
ing clause, viz:

Excepting from the force and effect of this proclamation all lands that may have
been, prior to the date hereof, embraced in any legal entry or covered by any lawful
filing duly of record in the proper United States land office, or upon which any valid
settlement has been made pursuant to law, and the statutory period within which
to make entry or filing of record has not expired; and all mining claims duly located
and held according to the laws of the United States and the rules and regulations
not in conflict therewith;-

and the disposition of this case must rest upon the construction placed
upon the terms "legal entry" and "lawful filing duly of record"
found in this clause.

It will be noted that in this excepting clause the words "entry"
and "filing" are each used twice, the exception being: first, of all
lands "Wrior to the date hereof embraced in any legal entry or covered
by any lawful filing duly of record;" and second, of lands "upon
which any valid settlement has been made pursuant to law, and the
stattoryiperiod wvit/in which to make entry or fling of record has not
ewxjnrcd." The last use of the ords "entry" and "filing" is clearly
limited to an entry or filing made pursuant to and in assertion of a
settlement claim which had not been carried to entrt or filing at the
time of the proclamation and where the time for so doing had not
expired. This last use of the words "entry" and "filing" is restricted,
but in their first use they are not employed in connection with other
restrictive terms and are not intended to have a restricted meaning.
To attempt to accord them the same meaning in both places and limit
them to settlement claims would either render the two phrases descrip-
tive of excepted lands contradictory in that one would require that
the entries or filings be of record and the other would dispense with
this requirement, or would make the two phrases identical in meaning
and thereby make one of them useless. But there are many means of
acquiring public lands without settlement, namely, by desert entry,
warrant location, scrip location, soldiers' additional entry, etc., and as
the clause under consideration is what is called a saving clause, intended
to protect all rights lawfully initiated at the date of the proclamation,
it should be fairly construed and given such operation as will make it
uniform in its application and enable it to accomplish its purpose. It
seems clear therefore that, properly considered, the words "legal
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entry" and "lawful filing," first employed, should be held to be
generic terms intended to embrace all classes of claims lawfully
asserted and of record at the date of the proclamation.

Was a railroad indemnity selection, presented in accordance with
the act making the grant and in conformity with departmental regula-
tions, of record at the date of the proclamation and awaiting only
departmental consideration and approval, a lawful filing within the
meaning of that term as used in the excepting clause?

It is provided by section 3 of the act of 1866, making the grant in
aid of the construction of the Southern Pacific railroad, that when-
ever, prior to the definite location of the line of road-

any of said sections or parts of sections shall have been otherwise disposed of, other
lands shall be selected by said company in lieu thereof, under the direction of the
Secretary of the Interior, in alternate sections, and designated by odd numbers, not
more than ten miles beyond the limits of said alternate sections, and not including
the reserved numbers.

Under this legislation the company was, by the direction or regula-
tions of the Secretary of the Interior, required to present at the local
land office selections of indemnity lands, and these selections, when
presented conformably to such direction or regulations, were to be
entertained and noted or recognized on the records of the local office.
When this was done the selections became lawful filings; and while,
until approved and patented, they would remain subject to examina-
tion, and to rejection or cancellation where found for anv reason to be
unauthorized, they, like all other filings, were entitled to recognition
and protection so long as they remained undisturbed upon the records.

There is no question in this case as to the sufficiency of the loss
assigned, or as to the formality and regularity of the selection.

What effect has been given to a pending railroad indemnity
selection?

Prior to 1887 the rights of a railroad company within the indemnity
belt of its grant were protected by executive withdrawal, but on
August 15, that year, these withdrawals were revoked and the land
restored to settlement and entry; but such orders, although silent
upon the subject, were held not to restore lands embraced in pending
selections. (Dinwiddie v. Florida Railway and Navigation Co., 9 L.
D., 74.) In the circular of September 6, 1887 (6 L. D., 131), issued
immediately after the general revocation of indemnity withdrawals, it
was provided that any application thereafter presented for lands
embraced in a pending railroad indemnity selection, and not accom-
panied by a sufficient showing that the land was for some cause not
subject to the selection, was not to be accepted, but was to be held
subject to the claim of the company under such selection. In fact, a
railroad indemnity selection, presented in accordance with depart-
mental regulations and accepted or recognized by the local officers,
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has been uniformly recognized by the land department as having the
same segregative effect as a homestead or other entry made under the
general land laws; and the proclamation reserving these lands having
been drafted in this Department, the terms employed therein were
evidently used with due regard to this uniform recognition.

Upon a more careful and mature consideration, it is the opinion of
this Department that the construction given in the decision in 28 L. D.,
281, to the words " entry " and " filing," found in the excepting clause
to the proclamation creating this and other forest reservations, was
too narrow and limited, and that a selection made under a railroad or
other grant in accordance with existing regulations and duly accepted
or recognized by the local officers, is such a claim as is clearly embraced
within the exception. Said departmental decision is therefore hereby
recalled, and all selections of this character existing at the time of the
inclusion of the selected lands within a forest reservation will be con-
sidered and disposed of as though such reservation had not been made.

SWAMP LAND GRANT-ADJUSTMENT.

MORROW ET AL. V. STATE OF OREGON ET AL.

The swamp land grant of September 28, 1850, is not in terms confined to lands subject

to the overflow of large streams, but includes "the whole of those swamp and

overflowed lands, made thereby unfit for cultivation, which shall remain unsold

at the passage of this act;" thus making the condition of the land, from what-

ever cause, the criterion in determining whether it falls within the words of the
act descriptive of the character of the land granted.

The act of the surveyor in meandering lands as a lake, which are not in fact covered

by a permanent body of water, even though approved by the land department,
does not conclusively establish the character of the area beyond the meander
line as a lake or exclude lands within that area from the swamp land grant.

Selection by the State of indemnity school lands in lieu of lands claimed to have
been lost in place because covered by a lake, precludes the State from claiming

the lands in place' under the swamp grant, but in no wise affects the right of the

State to claim any other lands in the same township as swamp lands.
A settlement or filing under the pre-emption law, or both such settlement and filing,

do not constitute a sale or disposal of the lands covered thereby, within the
meaning of the act of March 12, 1860, extending to the State of Oregon the
swamp act of September 28, 1850, so as to except such lands from the swamp
land grant.

Lands claimed by the State under the swamp grant, and embraced in a pre-emption

entry regularly perfected prior to the confirmation of title in the State, are
excepted from the grant to the State.

Secretary litctcock to the Connmissioner of the General Land Oft/ce,
(W. V. D.) ilfarec 16, 1903. (J. R. W.)

The State of Oregon and the Warner Valley Stock Company
appealed from your office decision of March 2, 1901, rejecting the
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State's swamp land selections under the act of March 12, 1860 (12 Stat.,
3), embraced in lists 30, 31, and 39, of lands described in your office
decision, situate in townships 39 south, ranges 24 and 25 east, and
township 40 south, range 24 east, W. M., Lakeview, Oregon.

The former history of the contentions concerning these lands is
more fully recited in Morrow et at. a. State of Oregon (28 L. D., 390),
to which reference is here made. May 13, 1899 (28 I., 395), the
Department, for reasons there stated, ordered that-

all decisions respecting the character of these lands, or any of them, heretofore
rendered by the Department, your office or the local office, are set aside, with a
view to a full and fair hearing, after due notice to all concerned, . . . . which
hearing shall be conducted in accordance with the stipulation in writing filed herein
by counsel for the respective parties May 4, 1899. In addition to the lands
embraced in said lists 30, 31 and 39, this decision and the hearing and proceedings
herein directed shall extend to and include any and all other lands described in
said stipulation of May 4, 1899.

The stipulation provided that if a rehearing was ordered upon pend-
ing proceedings all claims adverse to the State and to the Warner
Valley Stock Company, involving certain described lands, should be
consolidated and tried, so far as possible, as one case, the State and
the stock company to have the burden of proving the swampy char-
acter of the land, March 12, 1860, by general evidence as to all the
lands, and any further evidence as to specific tracts.

July 17, 1899, a hearing was had at the local office, in which the
parties fully participated and a great volume of evidence was intro-
duced. February 3, 1900, the local office found that all the land in
controversy March 12, 1860, was the bed of an apparently permanent
lake. Upon appeal, November 6 1900, your office decision reversed
the local officers and held that "the lands involved were not in 1860
covered by the waters of a permanent lake," and that neither the con-
dition of the land nor its settlement or other adverse filings and claims
thereto are "of such a character as to prevent the approval of the land
to the State as swamp land." November 20, 1900, this decision was
recalled, and March 2, 1901, your office vacated such former decision,
and held that-

The lands included in lists 30, 31, 39, and all others described by the . .
stipulation filed . . . . May 4, 1899, were not as a whole, nor as to the greater
portion of the smallest legal subdivision, swamp and overflowed on March 12, 1860,
and that the State of Oregon, and those claiming under it, has no title, interest, or
estate in and to any part of said lands by or through the provisions of the act of
March 12, 1860 . . . . Said claims are hereby rejected and said lists held for
cancellation.

The controversy as to these lands has pended in one form or other,
in the courts, in your office, and this Department, for many years.
(See 5 L. D., 369; 17 L. D., 571; 19 L. D., 254; 23 L. D., 178; 28
L. D., 390.) A survey of townships 39 south, ranges 24 and 25 east,
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was made in the field in June, 1875, in the returns of which a large
part of the two townships was described and meandered as a lake. The
field-notes and general description are very meager and give no light
as to the character of the bodv of water therein spoken of as " Warner
Lake " and " lake." A survey of township 40 south, range 24 east,
was made in the field in July and August, 1879, in the returns of
which a large portion of the township was described as marsh or lake,
and was defined by a meander line running through "land marshy
along lake covered with tules and flag grass;" "tules in and along
lake;" "these lands are subject to overflow by the creek and lake,
covered with tules, grass, and flag;" "tules and flag grass in lake."
The meander line referred to is one traced through sections 6, 7, 18,
19, 29, 16, 15, 10, 11, 1, and 2. The general description accompanying
the field-notes as to the lake or marsh is that:

The marsh or lake, if properly drained, is first class muck land. This lake or
marsh is reported much lower at this time than ever before, and yet it covers a large
portion of the township. It having no outlet is filled up to overflowing each spring
by the melting of the snows and the spring rains. The meander lines are run on the
line of the overflow, which is defined by the marsh and tules.

The meander line in this township connects with that in township
39 and together they enclose an area of about 22,000 acres.

Subsequently complaints were made by settler claimants that the
surveys were fraudulent and included within the meander lines a large
area of dry land. They asked that the public surveys be extended
over the so-called lake, so that they have opportunity to present
proper applications for the land they occupied and to protect their
settlement rights. After examination and report by a special agent it
was so ordered, January 17, 188T (5 L. D., 369). Such surveys were
made in August and September, 1887.

Substantially all the land thus surveyed was claimed by the State
and her grantees under the swamp land grant of September 28, 1850
(9 Stat., 510), extended to Oregon by the act of March 12, 1860, 8?upa,

and was included in list 61, presented December, 1888. Many tracts
were claimed by individuals under the laws for disposal of agricul-
tural lands and many controversies over them arose in the courts
and land department. March 21, and November 16, 1892, your office
prepared and submitted clear lists 30 and 31 to the Department for
approval, which were approved April 9, and December 3, 1892, "sub-
ject to any valid adverse rights that may exist to any of the tracts
therein described," which is the uniform character of approval given
to all swamp land lists. This action was revoked March 3, 1893.
December 19, 1893, upon the papers then before the Department, it
was held that at the date of the grant all the lands in said lists were
covered by Lake Warner and were not of the haracter contemplated
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by the swamp land grant, and this decision (17 L. D., 574) directed,
but not in pursuance of any consent or stipulation of parties, that-

all decisions, recommending or holding for cancellation entries or declaratory state-
ments, upon the ground that the lands in contest were granted to the State of Oregon
as swamp and overflowed lands, by the act of March 12, 1860, to be set aside and
annulled, and the eases reinstated; and all contests based upon said ground, alone,
to be dismissed.

December 13, 1894, your office transmitted clear list 39, ujade up of
the tracts in lists 30 and 31 not within the area surveyed in 1887.
This was rejected and canceled by departmental decision of August 4,
1896 (23 L. D., 178), which held that-

The lands embraced in said lists 30, 31 and 39 were not on March 12, 160, swamp
and overflowed lands made unfit thereby for cultivation.

This decision was recalled August 11, 1896, and no definite further
action was taken therein until the order of May 13, 1899, cpra, upon
which the hearing now pending was had.

At the initiation of this controversy the agricultural claimants
asserted that at the date of the swamp land grant to the State the
land in controversy was dry and suitable for agriculture without
reclamation. At the recent hearing thev contended that at the date
of the grant the land was the bed of a lake, or apparently permanent
body of water, and did not pass by the grant, and that the lake has
since receded.

Before the hearing began the swamp land claimants moved a con-
tinuance for absence of witnesses named in an affidavit filed, setting
forth the names of the witnesses and facts to which they would testify.
The adverse claimants admitted the persons named would so testify,
and the hearing proceeded. The affidavit was to the effect that one of
the parties named would testify that he was in the Warner Valley in
1864; two others that they were there in 1865; and six others that
they had known the basin from 1866 to 1872, and that each would
testify that these lands when first seen by them were swamp, marsh
lands, covered by a rank growth of tules, flags, and swamp grass, and
were too wet for cultivation, but not covered by the water of a per-
manent lake. One of these parties afterward testified, and the testi-
mony of four others theretofore given in other proceedings concern-
ing these lands was read by the swamp land claimants. The testi-
mony taken at the hearing and testimony so theretofore taken, with
the affidavit, comprise that of two witnesses who first saw the lands in
1864, three in 1865, five in 1866, three in 1867, two in. 1868, and one
in 1869, or sixteen during that decade, and eleven others from 1871 to
1879, inclusive, a total of twenty-seven witnesses who observed the
condition of the lands in those years. many of whom were familiar
with them for the greater part of the period covered by the testimony.
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The agricultural claimants produced no evidence as to the condition
of the land at or about the date of the grant, but relied upon testimony
formerly adduced by the swamp land claimants, when the contention
was as to the dry or the wet or submerged condition of the land at the
time of the grant.

Without giving the testimony of witnesses in detail it suffices to say
that the material facts established by the evidence are, substantially,
as follows:

The evidence on behalf of the swamp land claimants shows that the
lands lie near the south end of a depressed valley or fracture of the
earth's crust, about sixty or more miles long from north to south, and
three to six miles wide, without drainage outlet, surrounded by walls
of brown basalt, often one thousand feet high, divided into the upper
and lower Warner valleys by narrows where it is contracted by a com-
paratively near approach of its precipitous sides. The floor of the
vallev near its south end slopes eastward and declines to the north,
where its surplus water passes through the narrows into North War-
ner Valley. The entire basin has been somewhat indiscriminately
described as Warner Lake, Warner Lakes, Warner Marsh, and War-
ner Valley, from about 1849. The water of South Warner Valley
mainly comes from two streams-Twenty Mile Creek and Deep
Creek--fed principally by melting snows of the surrounding mountains
entering the basin near its south end. In 1864, when the witnesses
testifying first observed the valley, the lands in controversy, as well
as nearly all the floor of the basin, except small patches or streaks of
open water, were covered by a rank growth of tules, canes, flags, and
swamp grasses, the streams losing themselves in the marsh without
any channels. The soil was muck, or peat, several feet thick, formed
from decay of many years' vegetable growth. The spongy nature of
the soil, with the dense standing and fallen vegetation, greatly retarded
the flow of water over the surface of the valley towards the narrows,
which had a fall of somewhat less than thirty-three feet, in distance
of about twenty-nine miles, or perhaps about eighteen feet in the last
eighteen miles.

White settlers began to come into the valley about the fall of 1876,
and some 7,000 or 8,000 head of cattle and several thousand hogs were
taken there the winter of 1876-77, and thence forward it was a winter
range for stock. The muck and fallen vegetation became more coin-
pacted as stock penetrated and ranged in further and further from the
edges of the morass. Some of the waters of Twenty Mile Creek were
diverted into Surprise Valley, California, and irrigating ditches were
taken out of Deep Creek for reclamation of arid lands, the surplus
finally discharging into Pelican Lake some miles down the valley from
the mouth of the creek. From large parts of the marsh the tangled
and fallen vegetation was burned. Stock paths served the water for
channels. For some periods of several years there was less snow and
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rain-fall upon the mountains and less flow of water into the valley.
From these causes a marked change came over the marsh and large
parts of it are very productive of hay and may be mown, and parts of
it are arable. But at all times there were only comparatively small
spaces covered by water which was free of vegetable growth, and now
there are two bodies of water in the basin, known as Cook's Lake and
Pelican Lake, not however embracing any of the lands in controversy.
The latter includes about three-fourths of Sec. 10, T. 39 N., R. 24 E.,
with a rocky or gravel bottom, devoid of vegetation. The former, or
Cook's Lake, is nearly two miles farther north, about two miles long
and one wide, the character of the bed of which is not disclosed by the
evidence. These are the only permanent bodies of water shown by
the evidence to exist in the basin.

At the recent hearing the agricultural claimants adduced only the
testimony of witnesses on behalf of the swamp land claimants, there-
tofore given in cases involving specific tracts, which testimony it is
claimed so conflicts with that given at the recent hearing as wholly to
discredit it. Examination shows that the discrepancies are rather as
to the terms used than as to the facts stated. At the recent hearing
the witnesses called that a swamp or marsh which they generally at
the former hearings called "Warner Lake" or " a lake," but they
usually added at such former hearings the words " or swamp," " or
marsh," or described it as covered with tules, flags, canes, and water
grasses, showing its character. In their former testimony the wit-
nesses describing the land in 1866 to 1876 used such expressions as.
that: " It was then a lake or swamp covered with swamp grass, tule,
and water weeds;" " It then had the appearance of a tule marsh;"
" The water which overflowed this land was part of Warner Lake or
Marsh; " " It had the appearance of a marsh or lake; " " It was tule
lake or swamp; " " It was a tule marsh and water interspersed; " " I
considered it a marsh; " " It was all covered with water and a growth
of tule swamp grass growing on it." The general tendency and sub-
stance of their testimony is not that the valley was occupied by the
waters of a lake continuous throughout the year and over the whole
basin, but that it was flooded " when the streams were full; " that the
land was covered by a rank growth of swamp vegetation; that the
water was lower in the fall and the vegetation so dense that the water
could not be seen in the fall and winter except in low places; and that
such conditions were permanent from year to year of ordinary rain or
snow-fall.

The swamp land claimants offered parts of Fremont's journal of his
expedition through this valley, wherein he says, commencing Decem-
ber 25, 1842:

We encamped on the valley bottom, where there was some cream-like water in
ponds, colored by a clay soil and frozen over . December 26. Our general
course was again south. The country consists of larger or smaller basins, into which
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the mountain waters run down forming small lakes; they present a perfect level
from which the mountains rise immediately and abruptly. Between the successive
basins the dividing grounds are usually very slight; and it is probable that, in the
seasons of high water, many of these basins are in communication. At such times
there is evidently an abundance of water, though now we find scarcely more than
dry beds.

There are also referred to a series of maps, twenty-nine in number,
including the region of this valley: (1) One prepared in 1838 by
Colonel J. J. Abert, U. S. Engineers, from information furnished by
Hudson Bay explorers and traders, and one in 1844 by M. Mofras,
attache of the French Legation to Mexico, compiled probably from
similar sources of information. These maps concur in showing a chain
of four distinct lakes in this locality lying in a northeast and southwest
direction, called by Mofras " Lacs des plants," lakes of plants or vege-
table growth, and, according to Abert, connected by "Plants river."
Upon Mofras's map is shown a train called "Route des wagons des
Utats Unis au Ouallamet" [the United States wagon road to the Wil-
lamette], crossing the valley between the second and third of the
" Lacs des plants." (2) Maps of 1844 by Colonel Abert (Sen. Ex. Doc.
166, 28th Cong., 2nd Sess.), and 1848 by Charles Preuss, an assistant
to Fremont, show the chain of four lakes, the second from the north
being named " Christmas Lake," with two unnamed farther south, and
show Fremont's trail. (3) In 1849 a sketch map by Lieutenant Wil-
liamson, one of Captain Warner's exploring party, was made, showing
his route through this valley, and is still preserved in the War Depart-
ment, and one in 1855, a map by Lieutenants Williamson and Abbott
showed Fremont's and Warner's trails through the Warner valleys-
the first of these showing six small lakes and the latter five, by which
the northernmost one is named "Christmas" lake, lying in the region
bounded by 420 and 420 30' and by meridians 1190 30' and 1200. On
the latter map are also two more lakes lying in the same chain north
of 42° 30' making a chain of seven. These constitute three general
classes independent in origin. In 1851, Mitchell's New Atlas; in 1853,
Disturnell's " New Map of California, Oregon, and Washington;" and
in 1856, Black's Atlas of North America (Edinburg) were published,
apparently compiled from the foregoing as authorities, not from origi-
nal sources. (4) In 1854 to 1857 a map was prepared by Lieutenant
G. K. Warren, topographical engineer, U. S. army, "from authori-
ties, explorations, and other reliable data," under orders of the Secre-
tary of War, of the region from the Mississippi to the Pacific Ocean,
to accompany the report on explorations for a railroad route, showing
"Christmas" lake and four other lakes southerly from it, one being
very small. In 1859 the Bureau of Topographical Engineers by order
of the Secretary of War prepared a map of Oregon and Washington,
for military purposes, showing in the same region a like chain of
lakes. (5) In 1857 "Stanford's Map of the United States" (Rogers &
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Johnson, English, publishers,) was prepared "from State Documents
and unpublished materials" by Prof. Rogers, of Boston, and Keith
Johnson, F. R. S. E., geographer to the Queen, showing in this region
a chain of four lakes, the two southerly being small, the third named
"Christmas," and the northernmost being considerably larger. (6)
In 1860, 1861, 1863, and 1866, the several surveyors-general of Oregon
prepared diagram maps connected with reports of the surveys of pub-
lic lands. See Sen. Ex. Doc. No. 1, d Sess., 36 Cong.; H. R. Ex..
Doc. No. , 37 Cong., 3d Sess.; H. R. Ex. Doe. No. 1, 38 Cong., 1st
Sess.; G. L. 0. map of Oregon, 1866. The former three of these maps
show a chain of four separate lakes in the valley, and the latter seven,.
of which three are verv small. In the maps of 1863 and 1866 the name
"Christmas Lakes " first appears as given to the whole chain.

This brings the cartographic publications relating to the region
down to the period covered by the oral testimony, and further men-
tion of subsequent maps of the region is unnecessary, except to notice
that in 1875 the " Commercial Atlas of the United States," containing
"Cram's Railroad and Township Map of Oregon," is the first that
shows a continuous body of water, or lake, extending through the
valley called Christmas Lake, which is substantially followed by the
General Land Office maps of 1876 and 1879, while other maps show a
chain of separate lakes, instead of a connected body of water.

Several facts conclusively show that the cartography of 1875, 1876,
and 1879, of this region, was erroneous. The valley has a slope of
eighteen feet from the mouth, or forks, of Deep Creek, in Sec. 28,,
T. 39 S., R. 24 E., to the " Stone bridge," near the north line of Sec.
24, T. 37 N., R. 24 E., a distance of about 14 miles on a straight line,
and nearly thirty-three feet from the same lower point to the head of
the marsh, near the southwest corner of Sec. 19, T. 40 S., R. 24 E., a
distance of about 19 miles on a straight line. For a permanent body
of water, or lake, to exist extending from either of the above fixed
points to the stone bridge, the water there must have had a depth of
eighteen or thirty-three feet. No evidence of such fact exists. On
the contrary, the French. map of 1844 showed that the valley could be
crossed by wagons at or near the point now known as the "Stone
bridge." Fremont crossed it, lower down, in 1843, above the lower
lakes, or the many official maps of his route and explorations are all
false. The Oregon Central Military Wagon Road, in 1865, crossed it
at or near the place indicated by the old French map, and Colonel
Drew, at the same place, about August 1, 1864, he having a company
of fifty men, two heavy wagons, an ambulance, and company forge.

The " Stone bridge," as it is termed in the testimony, is a ford, at
the narrows of the marsh, where the bed of the morass has been cov-
ered with stones, bundles of tules and flags, so as to admit of its pas-
sage. Another similar ford, about a mile south of this, was known as
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Little Stone Bridge. The witness Peterson crossed the stone bridge
in 1867. Judge Hale crossed the marsh on foot nearly opposite the
mouth of Deep Creek in the fall of 1875. In the fall of 1868 the water
was only two to two and a half feet deep at the stone bridge and had
a current of two to three miles per hour when General Crook was
there. The surveying party of the Oregon Central Military Wagon
Road Company crossed the stone bridge in August or September, 1865.
In June, 1890, the water at the stone bridge was too deep to permit
passage without swimming, and had a current of fifty feet per minute.
Such facts, independently of proof of fall by levels, show that no
continuous lake existed throughout the extent of the morass.

Had there been a permanent lake, in length thirty miles and several
miles in width, the action of the waters upon the shore must have left
beaches or shore lines upon the sides of the valley at elevations that
the waters for any considerable period maintained. The evidence
fails to show any such beaches except an ancient one mentioned by
Professor Russell in his " Geographical Reconnaissance in Southern
Oregon in 1881, 1882," page 459, " at an elevation of 225 feet above
the level of the surface of the present Plava lakes; " also another beach
or water line mentioned by some of the witnesses as containing frag-
ments of tules and swamp grasses observed by them at a flood period,
when the water was up among the sage brush about the upper end of
the narsh. As sage grows only on arid land, the fact that the waters
were then at a height covering land where sage was growing shows
that this elevation of the waters was a stage of temporary and unusual
flood-not that of a permanent lake.

The agricultural claimants contend that the swamp land grant was
confined to lands inundated by overflow of large rivers and does not
extend to such valley lands as these. The act of September 28, 1850,
is not in terms confined to lands subject to overflow of large streams.
The third section of the act provides that the Secretary of the Interior
shall include in the lists " all legal subdivisions the greater part of
which is 'wet and unfit for cultivation."' The draft of the bill as first
presented to the Senate might give color to such contention, as it con-
tained a provision that the State should adopt means " for the protection
of said lands from overflow." But in its course through Congress its
scope was so enlarged as to include " the whole of those swamp and
overflowed lands, made thereby unfit for cultivation, which shall remain
unsold at the passage of this act."

This clearly makes the condition of the land, from whatever cause,
not its liability alone to inundation from the overflow of a large river,
the criterion, and the act has always been given such interpretation.
Michigan Land and Lumber Co. v. Rust (168 U. S., 589, 596-7); Texas
and Pacific R. R. Co. v. Smith (159 U. S., 66, 72).

It is also insisted that the act of the surveyor in meandering these



DECISIONS RELATING TO THE PUBLIC LANDS. 63

lands as a lake when approved by the proper authorities of the land
department established their character as a lake and excluded them
from the grant. The view of the Department upon this subject is
well expressed in the decision of the Supreme Court of Iowa, in Carr
v. Moore (93 N. W., 52, 54), where the court said:

But the action of the surveyor in meandering the shore line of the supposed lake
cannot make it a lake unless it is one. re have held that if, by evident mistake on
the part of the surveyor, a meander line is run where there is no body of water
proper to be meandered, the title of the owners of lots or fractional subdivisions bn
the meander line does not extend beyond. Schlosser . Cruickshank, 96 Iowa, 414,
65 N. W., 344; Schlosser . Hemphill, 90 N. W., 842. As to whether the land
within meander lines is swamp land or not is not conclusively settled by the act of
the surveyor. Rood v. Wallace, 109 Iowa, 5, 79 N. W., 449. And in general, to the
effect that the running of the meander line does not conclusively establish the char-
acter of the area beyond the meander line, as to whether it is i ver, lake, marsh, or
unsurveyed land, see Niles v. Cedar Point Club, 175 U. S., 300, 20 Sup. Ct. 124, 44
L. Ed., 171; State . Portsmouth Sav. Bank, 106 Ind., 435, 7 N. E., 379; Kean .
Roby, 145 Ind., 221, 42 N. E., 1011.

This view also has support in French-Glenn Live Stock Co. v.
Springer (185 U. S., 47, 53).

The agricultui'al claimants further contend that the selection of school
lands in lieu of lands claimed to have been lost in place as within
"Warner Lake" estops the State from claiming the land in contro-
versy as swamp land. An estoppel can be no broader than the repre-
sentation made, upon which it arises. In selecting indemnity land the
only facts necessary to exist as right therefor were that the sections
assigned as base for the selection were wanting, or did not pass to the
State. What might be the fact as to the remainder of the township
surveyed as land was immaterial. An immaterial, however false or
mistaken, representation never gives rise to an estoppel. While,
therefore, the State, by selection of indemnity land, is precluded to
claim the particular land assigned as base for such indemnity selections,
and can not claim the indemnity and also the lands in place (Rogers's
Locomotive Machine Works v. American Emigrant Co., 164 U. S.,
559, 574), no estoppel arose against a claim by the State for any other
lands in the township as swamp lands, and no part of the sections so
assigned as base for indemnity school land selections is included in the
swamp land lists. But a sufficient answer to this claim of estoppel
lies in the fact, shown by the records of your office, that the State
asserted claim under the swamp land grant to substantially all the land
embraced in this meander line promptly after its survey in 1887, and
has heretofore obtained under that grant patents for such lands of an
acreage of more than twice that here in controversy, and that the tracts
so patented and those here sought by the State are interspersed or
distributed throughout the so-called lake.

The evidence establishes that the lands in controversy at the date of
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the grant were not the bed of a lake or apparently permanent body of
water, but were swamp lands, subject at times to be entirely over-
flowed, and at all seasons were thereby rendered unfit for cultivation.
While these lands would for considerable periods of any year of
ordinary rain- or snow-fall present the appearance of a shallow lake,
a careful examination would then, or any time, have disclosed from its
vegetation and soil that it was a swamp upon which the waters coining
in time of flood were retained by the spongy soil, dense and fallen
vegetation, and lack of drainage channels, and that it was not a lake
or permanent body of water retained by continuing banks or shores.

The act of March 12, 1860, 8?wJ'ra, extending to Oregon the grant of
September 28, 1850, svpra, provided that:

the grant hereby made shall not include any lands which the government of the
United States may have reserved, sold, or disposed of (in pursuance of any law
heretofore enacted) prior to the confirmation of the title to be made under the pro-
visions of said act.

It is thereunder contended that lands to which a right by settlement
or filing under the pre-emption law of September 4, 1841, had attached
before issuance of patent under the swamp land grant, are excepted
front that grant. Neither settlement nor filing under the pre-emption
law, nor both such settlement and filing, constitute a sale or disposal
of the land bv the United States such as excludes it from this grant.
Yosemite Valley case (I 5 Wall., 77); Ham v. Missouri (18 How., 126);
Cooper v. Roberts (d., 173); State of Utah (29 L. D., 418).

The pre-emption claim of the heirs of Amos Boyd is for a portion
of these lands. Boyd's pre-emption filing was canceled July 25, 1892,
in the contest of the State against the same, but that decision was set
aside December 19, 1893 (17 L. D., 571), and July 16, 1895, upon the
submission of proof and payment of the purchase price, Boyd's heirs
were allowed to make pre-emption cash entry and patent certificate
was issued to them. This perfection of the entry constitutes a sale
and disposal of the lands embraced therein (Carroll t. Safford,
3 How., 441, 461; Stark . Starrs, 6 Wall., 402, 418; Aspen Consoli-
dated Mining Co. v. Williams, 27 L. D., 1, 16), and being made under
a law (acts September 4, 1841, .5 Stat., 453, and July 17, 1854, 10
Stat., 305), enacted prior to March 12, 1860, and also made prior to
the confirmation of title in the State under the swamp land act (State
of Minnesota, 2 L. D., 418, 419), the lands embraced in such entry
are excluded from that grant and the entry should be passed to patent
if it be otherwise regular. If any other pre-emption entries shall be
regularly perfected prior to the issuance of patent to the State, the
lands covered by such entries will likewise be excluded from the grant
to the State. The homestead, desert land and timber culture laws
under which some individual claims are asserted were all enacted after
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March 12, 1860, and therefore constitute no basis for the exclitsion of
lands from the swamp land grant.

For the reasons herein given, your office decision of March 2, 1901,
rejecting the claim of the State,-is reversed, and all of the claims
adverse to the State, excepting that of the heirs of Amos Bovd, and
any other existing pre-emption claim which has been or may be per-
fected before this decision is carried into effect, are hereby rejected.

Your office will prepare and submit for approval a new swamp land
list, embracing such of the lands in controversy as properlv pass to
the State under this decision.

- SVAMP GRANT-FIELD NOTES OF SURVEY.

STATE OF MINNESOTA.

In the adjustment of the swamp land grant to the State of Minnesota all existing
contests and controversies between the State and an actual and boneafide home-
stead or pre-emption settler, whether the settlement was made before or after
the survey, will be disposed of under the rule announced in the Lachance
decision, that being the rule under which the settlement was effected and the
contest or controversy begun.

All existing contests or controversies in which there is no claim of actual and bona
fide homestead or pre-emption settlement will be disposed of under the original
plan of following the field notes, there being nothing in such contests or con-
trov<sies which would equitably entitle the claimants adverse to the State to
have the contest disposed of under the rule announced in the Lachance decision.

All contests or controversies hereafter begun respecting the sxvampy or non-swampy
character of lands in Minnesota, whether heretofore or hereafter surveyed,
must be determined by the field notes of the survey.

No contest or controversy which has heretofore been carried to a hearing and decision
will be in any manner disturbed or affected by these directions.

Where there are two or more surveys of the same lands, that survey which has been
finally approved and which is recognized as the existing or subsisting official
survev is the one to the field notes of which alone attention will be given here-
under; and, swamp land being generally the exception and not the rule through-
out the public land States having a swamp land grant, and it being the practice
in public surveys to make special notation of the swamp lands rather than of the
dry or non-swampy lands, the silence of the field notes and surveyor's return
respecting the character of the land will be treated as equivalent to a statement
that the land is dry or not swampy.

Secretar Itcecock to te Cn-oniNsszoer of te General Land Office,
(W. V. D.) Jarei 16, 1903. (G. B. G.)

Upon consideration of a protest by the State of Minnesota the
Department, by letter of January 14, 1902, directed your office to
suspend all proceedings looking to the determination of the character
of.certain lands, claimed by the State under the swamp land grant (12
Stat., 3), otherwise than by an examination of the field notes of sur-
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vey, until the Department had considered and given final determina-
tion to questions involved in the further adjustment of the swamp
land grant to that State. Time was allowed all parties in interest
within which to show cause why the grant should not be adjusted upon
the field notes of survey alone, and your office was directed to trans-
mit to the Department such showings and briefs as might be filed
within the time allowed.

With your letter of March 20, 1902, were transmitted briefs on
behalf of the State and also other briefs on behalf of Morris Thomas
and several other persons who appear to have contests now pending
in the local office at Duluth against the State's claim to some of these
lands.

The act of March 12, 1860, sprci, was a present grant, and operated
to transfer, as of that date, to the State of Minnesota, all of the swamp
and overflowed ands in the State rendered thereby unfit for cultiva-
tion, it only being left to identify the lands granted. There were some
exceptions in the grant, but thev are not here material. The State
and the United States were equally interested in the matter of identi-
fication. Your office, on May 21, 1860, acting under the direction of
the Secretary of the Interior, addressed a communication to the Gov-
ernor of Minnesota, that portion which is pertinent to this inquiry
being as follows:

Preliminary to the adjustment of the business with the several States-affected by
the general grant two propositions were submitted designed to obtain a plan or basis
which should be adhered to, and be conclusive in the settlement of the great interests
involved as follows:

1st. Whether the States would be willing to abide by the field notes of the surveys
as designating the lands, or

2nd. Whether in the event of their non-acceptance of these notes as the basis the
States should furnish evidence that any lands are of the character embraced by the
grant.

The privilege of accepting one or the other of these propositions having been
accorded to those States the same is extended to Minnesota.

Having experience in the adjustment of the grant with those States it is respect-
fully suggested by this office that by the adoption of the first proposition the State
will receive all the lands to which she is justly entitled, as the field notes of the sur-
vey are very full in characterizing or giving description to the soil; and an important
reason for doing so is that she u-ill incur no expense in selecting or designating the
lands.

July 14, 1860, the then Governor of the State addressed a letter to
the Commissioner of the General Land Office, containing, among
others, the following inquiry:

If the State of Minnesota should elect to be governed in the selection of the lands
allotted to her by the notes and plats of survey in the land office, would the general
government also be concluded by this selection? Would a patent issued to the State
preclude individuals thereafter taking any of these lands, upon showing that in fact
they were not swamp lands?
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To this inquiry the Commissioner of the General Land Office, on
October 8, 1860, responded as follows:

In reply to your letter of the 14th ulto., relative to the lands granted to the State
of Minnesota as swamp, . . I have to state, by whichever of the two modes
submitted the lands may be selected, the general government reserves to itself the
right to supervise the selecting, and holds them subject to its control until they shall
have been approved and patented to the State.

Following this correspondence, the State legislature provided,, by
section 48 of an act of March 10, 1862 (General Laws of Minnesota
for 1862, chapter 63), that-

The surveys on file in the Surveyor-General's office are hereby adopted as the basis
upon which will be accepted the swamp lands granted to the State by act of Congress
of March 12th, 1860.

Communicating this action bv the State legislature to the Depart-
ment, the Governor of the State said:

I have therefore to inform you, that the State of Minnesota will, under the act of
Congress of Aarch 12, 1860, . . abide by the field notes of the Government
surveys, designating the lands, etc., and I have therefore to ask that you will direct
immediate steps to be taken to confirm in Minnesota the title to these lands.

December 4, 1877, the Secretary of the Interior, in a letter to your
office (see Copp's Public Land Laws, vol. 2, page 1081 e seq.), said:

The action of the legislature of Minnesota, approved by the chief executive of the
state, was, as far as the power existed in the grantee, a selection by her of the lands
granted. All that remained to be done in the premises, where the lands had been
surveyed prior to M.Varch 12, 1860, was merely the clerical duty of preparing the lists
of lands thus enuring to the State, and the issuing of a patent for the sane-duties
that in the ordinary course of the administration of the laws pertaining to our land
system would take much time.

This Department invited the state to adopt a certain method of ascertaining what
lands enure to her under a grant. The State having complied with the suggestion,
exhausted her power to act in the premises, and the Department is barred from
asserting that, because of its laches and delay in identifying the lands, the selection
has not been made within the prescribed time. The government is not in a position
to raise that question.

* * * * * *

The principles announced in this letter should govern in the adjustment of the
swamp grant to the State of Minnesota.

In the case of the Northern Pacific Railroad Company . State of
Minnesota, decided April 19, 1884 (11 Copp's Land Owner, 7), the
land involved was claimed by the company under its grant of July 2,
1864, and the Joint Resolution of May 31, 1870, and apparently
belonged to the company, if it did not pass to the State under its
swamp land grant. The field-notes of the government survey of the
land on file in your office recited that the lands were swamp. The
company denied that it was in fact swamp, and asked that a hearing be
ordered to determine its character. The Department, referring to
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part of the correspondence hereinbefore set out, said that the practice
had been to abide bv the field notes of the Government survey in
determining the State's title to the land, and that: "The subsequent
grant to said company must be held subject to the adjustment of the
swamp grant to the State in the manner provided as aforesaid." This
method of adjustment was adhered to from the time of its adoption
until after April 7. 1886, when the Department, in the case of Lachance
v. The State of Minnesota (4 L. D., 479), reversing the action of your
office in following the field notes in that instance, said:

As I understand the natter, the acceptance of the field notes as the basis of settle-
ment simply makes them prima faie evidence of the condition of any given tract; it
is not tantamount to an assertion that the field notes shall govern always and abso-
lutely, irrespective of demonstrated fraud or falsity, but it places the burden of proof
of such fraud or falsity on the party alleging it. The grant in question was a grant
of swamp land; and if it can be proven affirmatively that any given tract was not
swamp land at the date of the grant, then such tract did not pass by the grant.

Under the prevailing practice since that decision either a settler, an
applicant to enter land under the public land laws, or the United States,
may question the return of the Upited States surveyor as to the char-
acter of lands in this State, and especially in the Duluth district. On
the other hand, there does not seem to have been any regulation
promulgated or procedure adopted whereby the State may question
the surveyor's returns. So that the practical operation of the scheme
of adjustment now in force has been to deny to the State title to some
lands which were returned by the surveyor as swamp, and at the same
time permit the United States to retain all lands returned by the sur-
veyor as not swamp land, without regard to the fact hether they
were swamp or not. The State has always protested, and is still pro-
testing, against this scheme of adjustment as manifestly inequitable.
It insists, and always has insisted, that its swamp grant should be
adjudicated upon the field-notes of survey alone.

Under the swamp land grant, as indicated in repeated judicial and
departmental decisions, the duty of identifying, that is, determining
what lands were at the date of the grant swampy or overflowed in
character, and therefore granted to the State, rests upon the Secretary
of the Interior and the subordinate officers of the land department,
acting under his direction. It is impossible to select any method of
ascertaining what lands pass under this grant which will not be
attended with some difficulty in its execution. The usual differences
of opinion on the part of those who have had observation of the land;
the difference in the condition of the lands at different seasons of the
year; the uninhabitated condition of the country at the date of the
grant; the changes which have occurred by reason of the settlement
and improvement of the country; the reduction of the timber areas;
the improvement in drainage,-all tend to make an absolutely perfect
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identification of the lands which were swamp in 1860 inpossible, and
to so far burden with expense the matter of their identification as to
render impracticable, if not to preclude, resort to some methods of
ideptification. In evident anticipation of this, and with a view to
the selection of the best and most practicable plan, but not to obli-
gate himself or his successors by any agreement partaking of the
nature of a contract, the Secretary of the Interior, through the Com-
missioner of the General Land Office, submitted to the several States
two methods of identifying the swamp lands, and suggested as the
more practicable method that of identifying them by the field notes of
the public surveys. The lands had to be surveyed, and observations
and notes of their character in this respect could then be made with
but little difficulty and with no additional expense. This method was
a fair one for the United States, because the surveyors were to be
selected and paid under the direction of the Secretary of the Interior.
Their work was to be done under his direction and to the satisfaction
of the Commissioner of the General Land Office. The State of Min-
nesota assented to this plan of identification or adjustnent, not by way
of contract, but because the Secretarv of the Interior, the Commissioner
of the General Land Office, the Governor of the State and the legisla-
ture of the State concurred in the opinion that it was the best and
most suitable method. 'Thev agreed upon it in the sense that they all
concurred in the view that it was the best thing to do. It was uni-
fornlv followed for a quarter of a centurv and during that time
operated quite generally to the satisfaction of the United States and
the State.

This method was then departed from, as shown in the Lachance
case, not because its original selection had proved to be unwise, or
because it had been found by experience to operate injuriously, but
because the United States had become lax in its methods of obtaining
surveys of its public lands and notations of their character. These
surveys are wholly within the control of the Secretarv of the Interior
and his subordinates, but instead of relying upon his power and ability
to prevent the miscarriage and injury which would result from lax
surveying methods, by exacting of the surveying officers a faithful
performance of their duties, and withholding approval of their surveys
and payment therefor until the work was conpetently and faithfully
performed, the Secretary of the Interior, without the concurrence of
the State, and against its objection, adopted for the time being the
plan of identifying swamp lands by examination by ag'ents in the field
and by contests and hearings in the land department. This he could
unquestionably do, under the conviction that the new method was a
better one than the one originally adopted. Sixteen years of practice
under the new rule has shown it to be cumbersome, expensive, slow,
litigious and generally unsatisfactory. It is indispensable to the
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orderly and early adjustment of the swamp land grant to this State
that this new method be discarded. The- actual operation of the two
methods has demonstrated the superiority of the plan first tried.

Upon full consideration, it is therefore directed, with respect to the
adjustment of the swamp land grant to Minnesota:

(1) That all existing contests and controversies between the State
and an actual and ton aflde homestead or pre-emption settler, whether
the settlement was made before or after the survey, be disposed of
under the rule announced in the Lachance decision, that being the rule
under which the settlement was effected and the contest or controversy
begun.

(2) All existing contests or controversies in which there is no claim
of actual and tonaflde homestead or pre-emption settlement,will be dis-
posed of under the original plan of following the field notes, there being
nothing in such contests or controversies which would equitably entitle
the claimants adverse to the State to have the contest disposed of under
the rule announced in the Lachance decision.

(3) In all future surveys of public lands in Minnesota, care must
be taken by your office and by the surveyor-general's office to put the
surveys in the hands of capable and honest surveyors, and to exact
from them a faithful and efficient performance of their duty, including
a faithful and accurate notation of the swampy or non-swampy char-
acter of the lands surveyed. After such surveys have been completed
in the field, and at the earliest suitable time, especial care must be taken
to have them carefully inspected with reference to the accuracy of the
surveyor's notation respecting the character of the land, with a view
to having such surveys and notations perfected and corrected, where
deficient or inaccurate.

(4) All contests or controversies hereafter begun respecting the
swampy or non-swanpy character of lands in Minnesota, whether
heretofore or hereafter surveyed, must be determined by the field
notes of the survey.

(5) No contest or controversy which has heretofore been carried to
a hearing and decision will be in any manner disturbed or affected by
these directions.

(6) Where there are two or more surveys of the same lands, that
survey which has been finally approved and which is recognized as
the existing or subsisting official survey is the one to the field notes
of which alone attention will be given hereunder; and, swamp land
being generally the exception and not the rule throughout the public
land States having a swamp land grant, and it being the practice in
public surveys to make special notation of the swamp lands rather
than of the d'v or non-swampy lands, the silence of the field notes and
surveyor's return respecting the character of the land will be treated
as equivalent to a statement that the land is dry or not swampy.
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(7) The best energies of the proper divisions of your office should
be devoted to obtaining such accurate surveys and notations of the
character of the lands which mav be hereafter surveyed in this State
as will obviate the existing cause of contest and controversy, and
such energies should further be devoted to the early and correct dis-
position of all such pending contests or controversies, and to the
prompt and careful prosecution of the adjustment of this grant, so
far as the lands in the State have been surveyed.

OKLAHOMA LAND-HOMESTEAD-CONTEST.

MINTON . BYERS.

The unauthorized and illegal occupancy for townsite purposes of public lands, sub-
ject to homestead entry only under the President's proclamation of July 4, 1901,
constitutes no bar to such entry thereof by one who asserts a right b virtue of
compliance in good faith with the law and regulations relating to the entry of
such lands.

Secretary Hitchcock to the Colnmis'ioner of the Genera(l Land Offce,
(F. L. C.) 3/archA21, 1903. (A. S. T.)

Andrew Byers has appealed to this Department from your office
decision of November 4, 1902. affirming the decision of the local offi-
cers and holding for cancellation his homestead entry for the NE. 4 of
Sec. 22, T. 7 N., R. 16 W., El Reno land district, Oklahoma.

The land in question became subject to entry on August 6, 1901,
under the President's proclamation of July 4, 1901.

At the drawing for rights to make entries for said lands, provided
by said proclamation, and held at El Reno on July 29, 1901, Andrew
Byers drew No. 70, entitling him to make a homestead entry in said
land district, and on the day of the opening, August (6, 1901, he made
homestead entry for the land in question.

On September 11, 1901, James P. linton filed an affidavit of con-
test against said entry, alleging:

That said Andrew Bvers did not make the aforesaid entry in good faith and for
the purpose of actual settlement and cultivation and to make a home for himself,
but that he made said entry in bad faith and for the purposes of speculation. That it
was not the intention of the said Andrew Byers when he made said entry to settle and
make a home for himself upon the above described tract of land, but that he made said
entry with the intent and for the purpose of transferring the title he might acquire from
the United States to a certain townsite company, to wit, the Southwestern Mutual
Townsite Company. That at the time of making said entry he had entered into a
contract with said townsite company by the terms of which he agrees for a large con-
sideration, to wit, $8000, to transfer his right, title, and interest in said tract of land
to said company as soon as he can obtain title to the same, and that he has stated his
intention to perform said contract since making said entry. That before making his
aforesaid entry the said towusite company were occupying the said tract of land, had
laid the same off into blocks, streets, etc., and had erected buildings thereon.
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Said affidavit was forwarded by the local officers to your office pur-
suant to departmental regulations of August 1, 1901 (31 L. D., 67),
and by your office forwarded to this Department, with the recom-
mendation that a hearing be had thereon, and this Department on
October 3, 1901, ordered a hearing upon said affidavit. A hearing
was accordingly directed and set for January 18, 1902, and on that
day the contestant filed an amended affidavit charging:

That the entry was not made in good faith for the purpose of a home, but for specu-
lation . . that said contestee has not exercised control over or prevented
the occupation of said land for townsite purposes, but on the contrary has acquiesced
in said occupancy, . . . . that the whole of said tract of land is now occupied
for townsite purposes; that there are now at the present time situated on said tract
of land buildings to the value of at least oe hundred thousand dollars, the same
being occupied for the purpose of trade and business and as residences by the people
doing business on said townsite.

The case was thereupon continued till March , 1902, when the
parties appeared with their attorneys and witnesses, and a hearing
was had, both parties offering testimony, whereupon the local officers
recommended the cancellation of the entry, from which action Byers
appealed to your office, where on November 4, 1902, a decision was
rendered affirming the action of the local officors and holding the
entry for cancellation, and from that decision Byers has appealed to
this Department.

At the hearing the defendant objected to the introduction of testi-
mony pertaining to the eharges made in the amended affidavit of con-
test, and it is insisted that such testimony should not have been
admitted because no hearing had been ordered on such affidavit, and
he had not been served with notice thereof. The substance of the
charge made in said affidavit was that the defendant had acquiesced in
the use and occupancy of the land in question for townsite purposes,
and evidence bearing on this charge would have been admissible
under the original affidavit since such acquiescence on his part might
be considered in connection with other evidence in determining
whether or not he made the entry pursuant to the alleged contract
with- said townsite company.

The proof shows that about January 1, 1901, a number of men
formed themselves into an association called the Southwestern Mutual
Townsite Company, for the purpose of organizing a town at some
point within a few miles of Mountain View, Oklahoma. They pro-
ceeded to sell lots in their proposed townsite, issuing to each purchaser
of a lot a certificate for each lot purchased. These certificates were
sold at five dollars each by a member of the townsite company who
seems to have been designated for that purpose and who received as
compensation one dollar for each certificate sold by him, and it is
shown that about two thousand of said certificates were sold.
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This company had secured no land for its proposed townsite, but
represented to purchasers of certificates that their townsite would be
located within a certain distance of Mountain View. About April 1,
1901, Byers was induced to purchase six of said certificates, paying
five dollars each for the same.

Some time in July, 1901, said townsite company applied to segregate
a half section of land for townsite purposes, at a point some distance
from the land in question. The local officers recommended that said
application be rejected; the applicants appealed to your office, and the
matter was pending before the Department till' shortly before the
opening of the lands to entry, when said application was denied and
rejected by this Department.

Those who had purchased said certificates from said townsite com-
pany were notified to meet at Mountain View on August 5, 1901, the
day before the opening of the lands to entry, preparatory to the
establishment of said town on August 6, but up to this time no defi-
nite location of a townsite had been made by said company. Said
departmental decision rejecting their said application not having been
made known to them at that time, they still hoped to locate said town-
site on the land applied for. Several hundred of the persons who had
purchased said certificates met at Mountain View on August 5, expect-
ing that the distribution of town lots would occur on the next day,
and the directors of said townsite company were in session there that
day arranging for said distribution. At 11:30 o'clock P. M., on
August 5, 1901, a telegram was received notifying them that their said
application had been rejected, and thereupon said directors determined
to locate their townsite on the land in question and the NW. of the
same section, and to that end they caused the plats and diagrams of
the proposed townsite, which had been prepared with the view of
using the land that had been applied for, to be changed so as to
answer the same purpose on the land in question, and about 4 o'clock
A. M., on August 6, they started to the land in question, followed by
several hundred of the persons who had purchased said certificates;
they reached the land about 9 o'clock A. M., and immediately put
surveyors to work laying off lots, blocks, and streets for the proposed
town on the land in question. In the meantime, lyers, who did not
attend said meeting at Mountain View, went to the land office at
El Reno, and about 2 o'clock P. M., on August 6, filed his homestead
application for the land in question, not knowing that said tract had
been selected by said company for a townsite; having made his entry
he started to the land, reaching there about dusk on August th, when
he found several hundred people on the land with tents and temporary
buildings in which they were engaged in business of different kinds,
there having been a distribution of lots made by said company on the
afternoon of August 6. He remained there that night, and on the
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next morning, upon learning that the surveyors were staking off lots
on the land, he ordered them to desist, informed them that he had
filed on the land for a homestead and did not want lots laid off and
stakes driven in it. He also prepared a written notice to said townsite
company to leave the land and desist from further operations thereon,
but for some reason it was not served at that time, and he left on the
train and did not return for several days. Meantime, said company
and those who had purchased said certificates continued the work of
laying off the town, erecting buildings, etc. When Byers returned
he proceeded to notify those who were thus engaged that he had filed
on the land for a homestead, and he ordered them to cease their opera-
tions and leave the place; he gave written notices to this effect to
several, if not all, of those who were building houses on the land; he
also posted notices in various places on the land notifying the public
of his claim and demanding that they stay off his land, but they con-
tinued to erect houses and make other improvements o the land.
Byers, seeing that the people were determined to establish a town
there, filed in the local office an application to commute his entry, but
his application, not being in proper form, was rejected. He consulted
attorneys with a view to instituting legal proeedings to oust said
parties from the land, but did not institute such proceedings owing to
the great expense incident thereto. He built a house on the land,
established his residence there, and began to build a fence around the
land, and enclosed about sixty-five acres on three sides. About this
time he received several anonymous letters threatening him with vio-
lence if he persisted in fencing the land, and on March 1, 1902, an
injunction was issued by the probate judge of Kiowa county, Okla-
homa, at the suit of one of said townsite directors, inhibiting and
enjoining Bvers from enclosing said land by a fence or plowing the
same.

At the hearing before the local officers the contestant testified that
he had no knowledge of any such contract, agreement, or understanding
as alleged in his contest affidavit, and the proof utterly fails to show
that Byers ever at any time entered into any such contract with said
company, or with anybody else.

It is scarcely reasonable to suppose that the company would have
offered him $8,000, or any other sum, to file on said tract for their
benefit while they were expecting to locate their proposed town upon
another tract of land, and when it was not known that the land in
question would not be taken by some one who held an earlier number
than the one drawn by Byers, and before he could be allowed to make
an entry. But it is unnecessary to discuss this point further. Byers
expressly denies that he ever at any time made such a contract; the
proof fails to show that he did so: the local officers so found; and it is.
not now contended that he ever made such a contract, although this
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Department ordered the hearing upon an affidavit made bv the contest-
ant alleging positively that he had done so.

Your said decision, while not finding that Bers made such a con-
tract as alleged in the affidavit of contest, states that he "was in col-
lusion with other persons at and before the date of his entry, and that
he made the entry for speculative purposes while the land was appro-
priated by more than four hundred persons with valuable improve-
ments." It would seem therefore that vour office considered the pres-
ence of these persons on the land as a circumstance seriously affecting
the right of the defendant to make his entry. The land in question
was subject to homestead entry, and to no other method of disposal;
the defendant was entitled to make a homestead entry; the people who
were on the land at that time had no authority whatever for being
there, they had made no entries, had no valid claims to the land, and
were there in violation of the President's proclamation, and it is diffi-
cult to see how their presence on the land could impair the defendant's
right to make entry- for it. See Calvert c. Wood (31 L. D., 83).

The record fails to show that the defendant, at and before the entry,
was in collusion with other persons for the purpose of committing any
fraud. A railroad had been built across the land and a station had been
established there, and the defendant testified that he selected this tract
because he had inspected the soil and believed that it would make a
good wheat farm, and because he thought the land might become valu-
able for other purposes. It can not be said that the entry was made
for speculative purposes merely because owing to the proximity of
the land to the railroad station the defendant thought that it might
become valuable for other than agricultural purposes.

Your said decision also states "that a large number of people in
that vicinity, andl e.Vecially th/s (lefeilant, had been instrumental in
the formation of organizations by becoming stockholders and holding
positions of trust therein for speculation and business interests, and
that they had this land in view for such purpose can not be denied."

This Department is unable to find any evidence in the record show-
ing that the defendant ever had anything whatever to do with the
formation of such an organization, or that he ever held any position
of trust or otherwise in such an organization, or was in any manner
connected therewith, except that long before this land was opened to
entry he was induced to purchase six of the two thousand certificates
that were sold by said townsite company. It is not shown that he ever
attended a meeting of the company, or in any manner participated in
its affairs.

Some time after making his entry, the defendant instituted legal
proceedings against a woman who was on the land and who had pur-
chased a number of said certificates, and the matter was compromised,
and in vour said decision it is stated that a certain witness testified
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that "the defendant [Byers] became possessed of her stock [certifi-
cates] and the affair was disposed of." This circumstance was referred
to as showing that the defendant recognized the claims of the holders
of said certificates to the land in question. The testimony of said
witness fails to show that the defendant ever became possessed of said
certificates, or that he ever offered to do so; on the contrary, it shows
that the certificates were said to be in Lawton, and that he (the wit-
ness) had never seen them; that by way of compromising said matter
he had suggested to the defendant that the certificates would or might
be given to him, but he did not testify that the defendant accepted
them, or ever agreed to do so.

As before stated, the proof utterly fails to show that the defendant
ever at any time entered into such a contract as alleged in the affidavit
of contest. But the amended affidavit (which, by the way, is not men-
tioned in your said decision) alleges that the defendant consented to
and acquiesced in the use of the land by the townsite claimants after
he made his entry (and there is some evidence in the record tending
to establish this charge).

The contestant's witnesses were all, or nearly all, persons who were
interested in the proposed townsite, either as officers and directors of
the company, or persons who had purchased said certificates, and sev-
eral of them testified that they had spoken to the defendant in regard'
to making improvements on the land, and that he had replied, in sub-
stance, that his hands were tied, his mouth was closed, etc.-meaning
that he could not tell them that a contract or agreement had been
entered into b him whereby they would get the land, but insinuating
that such was the case. and that thev were thus encouraged to make
improvements on the land. The defendant denies this in fto, and
testifies that he gave them repeated warnings that he had filed on the
land for a homestead and wanted it for that purpose, and requested
them to leave it. Thev do not denv receiving these notices and warn-
ings, but they testify that the defendant gave them to understand that
they were not intended to be taken seriously, but were only to prevent
a contest against his entry but the defendant denies this also. But it
is clear that thev all knew that the defendant had made a homestead
entry for the land, and no one pretends to have any knowledge of any
contract or agreement entered into by the defendant, either before or
after making his entry, whereby he agreed to relinquish it or to con-
vey the land to any other person or persons.

The defendant probably believed when he made his entry that the
land, or at least a portion of it, would at some future time be in
demand for townsite purposes, and this belief may have had some
influence in making the selection, but he can not be charged with bad
faith on that account. When he reached the land after making his
entry and found a large number of people there engaged in laying off
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a town, and when these people persisted in their work on the land not-
withstanding his notices, warnings, and efforts to get them to desist,
he determined to commute his entry to a townsite entry, and allow the
town to he built on the land, and whatever he said and did in the way
of consenting to or encouraging the occupancy of the land for town-
site purposes was probably said and done with that view, and not
pursuant to any contract, agreement, or understanding with said town-
site company or anybody else.

The evidence fails to sustain the charges made bw the contestant,
and your said decision is therefore reversed and said contest is dis-
missed.

It appears that on March 25, 1902. the claimant filed an application
to commute his entry to a townsite entry, which application seems to
have been in some wav lost or mislaid, and on December 8, 1902, he
filed another and similar application praying that it be treated as if
filed on March 25, 19032, the, date of his former application. No action
has been taken by your office upon said application, but the same was
transmitted with the record to this Department. Said application is
herewith returned to your office for appropriate action.

]RAILROAD LAND-SECTION 5 ACT OF MARCH 3 1887.

CLOGSTON V. PALMER.

Where lands otherwise coming within the provisions of section 5 of the act of March
3, 1887, and not known to be mineral in character at the time of their purchase
from the railroad company, are subsequently found to be mineral, they are not
for that reason excepted from the right to purchase granted by said section.

The provisions of section 24 of the act of March 3, 1891, were not intended by Con-
gress to authorize the President, in establishing a forest reserve, to extinguish an
existing right to purchase granted by section 5 of said act of March 3, 1887.

Secretary Hitchcock to the Cmnmissioner f the enera Land Offce,
(WY. V. D.) lJfarch 16, 1903. (A. C. C.)

December 1, 1898, Jane 0. D. Palmer filed, under section 5 of the
act of March 3, 1887 (24 Stat., 556, 557), her application to purchase
section 15, T. 1 N., R. 8 W., S. B. M., Los Angeles, California, land
district. Said section is within the primary limits of the grant to the
Southern Pacific Railroad Company (branch line)., made by the act of
March 3, 1871 (16 Sfat., 573), and within the indemnity limits of the
grant to the Atlantic and Pacific Railroad Company made by the act
of July 27, 1866 (14 Stat., 292). As to the last-named grant, the tract,
among others, was forfeited to the government by act of July 6, 1886
(24 Stat., 123).
- December 20, 1892, the tract was included within the boundaries of

the San Gabriel timber-land reserve by proclamation of the President
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(27 Stat., 1049). At the date of this proclamation the Southern Pacific
Railroad Company claimed the tract as a part of its grant under said
act of March 3, 1871, but, December 18, 1897, it was declared by the
Supreme Court of the United States (Southern Pacific Railroad Co. .
United States, 168 U. S., 1) to be public land and to have been excepted
from the grant to the Southern Pacific Railroad Company by reason of
the prior grant to the Atlantic and Pacific Railroad Company.

March 20, 1901, after due publication, applicant submitted proofs in
support of her application to purchase, and at the same time Andrew
J. Clogston filed his dly corroborated protest, in which e alleged
that the south half of the section was mineral in character.

March 27, 1901, the local officers dismissed the protest, accepted
applicant's proofs, and, upon payment by her of the purchase price,
entry was allowed.

June 21, 1901, upon appeal by the protestant, the action of the
local officers in dismissing the protest was affirmed by your office.

Protestant has appealed to the Department. Attached to and filed
with the appeal are several affidavits, made early in May, 1901, by
persons claiming to be familiar with said section. which affidavits state,
in effect, that all of said tract is mineral in character.

The record shows that on October 11, 1889, one P. H. O'Neill
entered into a written contract with the Southern Pacific Railroad
Company for the purchase of said tract from said company, and that
on October 1, 1895, by due mesne conveyances, applicant succeeded to
all of O'Neill's rights and privileges under said contract.

Section 5 of the act of March 3, 1887, suprta, under which applicant
claims the right to purchase from the government, is as follows:

That where any said company shall have sold to citizens of the United States, or
to persons who have declared their intention to become such citizens, as a part of its
grant, lands not conveyed to or for the use of such company, said lands being the
numbered sections prescribed in the grant, and being coterminous with the con-
structed parts of said road, and where the lands so sold are for any reason excepted
from the operation of the grant to said company, it shall be lawful for the bonafide
purchaser thereof from said company to make payment to the United States for said
lands atthe ordinary government price for like lands, and thereupon patents shall
issue therefor to the said onafide purchaser, his heirs or assigns: Provided, That all
lands shall be excepted from the provisions of this section which at the date of
such sales were in the bona fide occupation of adverse claimants under the pre-
emption or homestead laws of the United States, and whose claims and occupation
have not since been voluntarily abandoned, as to which excepted lands the said
pre-emption and homestead claimants shall be permitted to perfect their proofs and
entries and receive patents therefor: Providedfurther, That this section shall not
apply to lands settled upon subsequent to the first day of December, eighteen hun-
dred and eighty-two, by persons claiming to enter the same under the settlement
laws of the United States, as to which lands the parties claiming the same as afore-
said shall be entitled to prove up and enter as in other like cases.

The proof is in conformity with the rule of the Department pro-
viding the method of procedure to obtain patent under said section,
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and, among other things, shows (1) that the land applied for was of
the numbered sections prescribed in the grant; (2) that it was coter-
minous with the constructed parts of said road: (3) that it was sold by
the company, as part of its grant, to one under whom applicant claims;
(4) that it is excepted from the operation of the grant bv reason of the
prior grant to the Atlantic and Pacific Railroad Company; (5) that, at
the date of the sale, it was not in the owa tfde occupancy of adverse
claimants under the pre-emption or homestead laws, whose claims
and occupancy have not since been voluntarily abandoned; (6) that it
has not been settled upon subsequently to the first day of December,
1882, by any person or persons claiming the right to enter the same
under the settlement laws; (7) that the applicant is a citizen of the
United States; and (8) that she is a honafpde purchaser by assignment
of the Southern Pacific Railroad Company's contract, and also by
deed.

It is settled law in the Department that the right of purchase from
the government, under said section, is not limited to the immediate
purchaser from the company, but may be exercised by any Iona fde
purchaser who has the requisite qualification as to citizenship, and
that it is immaterial what the qualifications of his immediate grantor
or of any intervening purchaser may have been; also, that the
operation of the section extends to bona fde purchases made since
the date of the act. (11 L. D., 229, 230; Union Colony . Fulmele
et al., 16 Id., 273, 276; Sethman v. Clise, 17 Id., 307, 310-11; Ray et al.
v. Gross, 27 Id., 707, 710.) The construction thus placed upon said
section has been approved by the Supreme Court of the United States,
in the case of United States v. Southern Pacific Railroad Company
(184 U. S., 49).

The Department has further held that the sale by the company need
not be a fully consummated and completed one in order to extend to the
purchaser the privilege conferred by said section. (Schneider v. Links-
willer et at., 26 L. D., 407, 409; John H. Barton et ait., 26 Id., 489.)
This ruling has been approved by the United States Circuit Court for
the Southern District of California, in United States . Southern
Pacific Railroad Company (88 Fed., 832, 839), and by the United
States Circuit Court of Appeals for the Ninth Circuit, in the same
case, on appeal (98 Fed., 45, 47).

The applicant is now entitled to a patent for the whole of said tract,
unless the protest and affidavits, one or all, allege sufficient to justify
an inquiry to determine the character of the land; or unless the Presi-
dent's proclamation establishing the San Gabriel forest reserve deprives
her of the right to purchase.

The protest alleges, in effect, that the south half of said section was
known to be mineral in character on the date of the allowance of Pal-
mer's entry. The affidavits allege that the tract was of known min-
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eral character at the date when the affidavits were made, which was
subsequent to the entry. There is no allegation that at the time of
O'Neill's purchase, or at the time of Palmer's purchase, the land was
of known mineral character. In this connection it should be stated
that in the public survey of the land, made prior to these purchases,
it was returned as non-mineral.

The grant to the Southern Pacific Railroad Company in terms
excepted therefrom all mineral lands save those containing iron or
coal. This exception is not repeated in the act of March 3, 1887, sec-
tion five of which extends to lands which " are for any reason excepted
from the operation of the grant" to the railroad company.

The question presented by the protest and affidavits and to be deter-
mined here, is a legal one. viz: Where lands, otherwise coming within
the provisions of said section, and not known to be mineral in char-
acter at the time of their purchase from the railroad company, are
subsequently found to be mineral, are they for that reason excepted
from the provisions of said section?

The solution of this question depends, of course, upon the construc-
tion of the act of 1887 as a whole, as well as the construction of its
fifth section. "The entire act," says the Supreme Court, in United
States v. Southern Pacific Railroad Company, s8pra, "is remedial
.... and is to be construed liberally, and so as to effectuate the

purpose of Congress and secure the relief which was designed." Being
a remedial statute, the whole, and every part thereof, should be so
construed as most effectually to meet the beneficial end in view and to
prevent a failure of the remedy. (Potter's Dwarris on Statutes, p.
231). What, then, was the purpose which Congress had in view,-and
what was the relief designed by it in enacting the fifth section? To
carry out the intention of the law maker is the cardinal aim with ref-
erence to the construction of all statutes. In ascertaining this inten-
tion we mav look to the condition of the country to be affected, at the
time the act was passed, as well as to the situation and surroundings
of the persons to whom the act was meant to apply.

It was common knowledge, at the time of the passage of this act,
that the land grant companies, in order to dispose of the lands claimed
by them under their respective grants, as well as to settle and improve
the country along the lines of their roads, had, by way of long time
contracts, small annual or semi-annual payments, and a low rate of
interest, held out inducements to horneseekers and others to purchase
these lands; that under the policy thus pursued numerous tracts of
land within the limits of these grants had been sold to actual settlers
and other bona fide purchasers for value; that at great expense of
labor and monev valuable and permanent iprovements had been
erected upon these lands by the purchasers, through whose industry
and thrift prosperous communities had been established and built up
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along the lines of such railroads (Schneider . Linkswiller, sp2'a;
United States v. Southern Pacific Railroad Co., 88 Fed., 839); and that
lands in the numbered sections prescribed in the grants and cotermi-
nous with constructed road, and thus apparently passing under the
grant, were after their sale to bona ,ftde purchasers, found, not infre-
quently t he for some reason excepted from the operation of the
grant and therefore to be lands to which the railroad company could
give no title. In the instances therefore where it was ultimately ascer-
tained that the railroad company was without right or title to the
lands' sold, the purchasers who had thus expended their money and
labor in the betterment of the lands were in a situation which, in jus-
tice, entitled them to recognition (Attorney General Garland, 6 L. D.,
275), which could only be given by Congress. To protect them from
loss was evidently the purpose in enacting the section under consider-
ation, by which it was designed to give them the privilege of obtaining
the government title upon payment of the ordinary government price
for like lands. That this privilege might not be abused, Congress
declared that only those who are bona /dle purchasers of the lands so
sold by the land-grant claimants shall be entitled to this protection.

Within the contemplation of said section, who, then, are bonafide
purchasers? What is the controlling consideration in determining
their rights? When does their right of purchase from the govern-
ment arise, and what lands may they so purchase?,

The term "bon a fide purchasers," as used in said section, has been
construed bv the Department of Justice and also by the courts.
Attorney-General Garland, in an opinion given to the Secretary of
the Interior on November 17, 1887 (6 L. D., 272, 275), says:

It is not required that the sale by the railroad shall have been made on its part in
good faith, but only that the purchaser shall have bought in good faith.

In the case of the United States v. Southern Pacific Railroad Com-
pany (88 Fed., 32, 839) the Circuit Court of the United States for the
Southern District of California savs that the term "ton a fide pur-
chaser" includes every one, having the necessary qualifications in
respect to citizenship-

who bought for value, and in the honest belief that he would thereby acquire,
through the grantee company, the government title to the land so purchased.

In the case of United States v. Winona, etc., Railroad Company (165
U. S., 463, 481), it is said:

It is true the term used here is "bona fide purchaser," hut it is a bono fide pur-
chaser from the company, and the description given of the lands, as not conveyed
and "for any reason excepted from the operation of the grant" indicates that the
fact of notice of defect of title was not to be considered fatal to the right. Congress
attempted to protect an honest transaction between a purchaser and a railroad
company.
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The United States Circuit Court of Appeas for the Ninth Circuit, in
United States t'. Southern Railroad Company t a. (98 Fed. Rep., 4L5,
48), states:

The policy pursued by all the land-grant railroad companies contemplated the
settlement of the country hy immigrants as the roads were being constructed; and,
to carry out this policy, it was necessary for the railroad companies in many instances
to furnish settlers seeking to purchase lands supposed to be railroad lands with some
evidence of a right to title in a contract of sale, in advance of the transfer of the title
by the United States to the railroad companies by patent .... When, therefore,
congress passed the act of March 3, 1887, providing for the adjustment of land grants
ma(le by congress to aid in the construction of railroads, it had this condition of
affairs in view, and dealt with it on the broad principle that the good faith of the
parties in making such contracts should be controlling considerations in determining
all questions in controversy.

Such being the intention of Congress, as shown by judicial decisions
and executive rulings, it follows, as a logical consequence, that the
bone ,fldes of the purchase is to be determined by the conditions pre-
vailing at the time of the purchase and in view of which it was made.
The known character of the land at the date of the purchase from the
company is therefore the determining factor in any controversy
involving the character of the land applied for under the provisions of
said section. To except lands from purchase under its provisions for
the reason that they contain minerals, it must appear that the lands
were of known mineral character at the date of the sale by the land-
grant company, and therefore were such that the purchaser should
have known at the time of his purchase that they were excepted from
the grant to the railroad company, and that he could obtain no title
thereto from the company.

The remaining question is whether the President's proclamation
establishing the San Gabriel timber-land reserve extinguished appli-
cant's right to purchase the tract involved.

The boundaries of said reservation, as defined by the proclamation,
embrace said tract. Certain lands within the boundaries, as defined,
are excepted from the force and effect of the proclamation. The
tract applied for, however, is not included within such exception. It
is clear, therefore, that the intention was to make said tract a part of
the reservation, to the extent at least that no claim thereto could
thereafter be acquired under the general land laws.

Section 24 of the act of March 3, 1891 (26 Stat., 109 1103), under
which authority exists to create reserves, such as the San Gabriel, is
as follows:

That the President of the United States may, from time to time, set apart and
reserve, in any State or Territory having public lands bearing forests, in any part of
the public lands wholly or in part covered with timber or undergrowth, whether of
commercial value or not, as public reservations, and the President shall, by public
proclamation, declare the establishment of such reservations and the limits thereof.
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The right to purchase conferred by said section five of the act of
March 3, 1887, is not a vested right It may be modified or entirely
extinguished by Congress while it is in an inchoate condition. At the
time, however, of the enactment of section twenty-four of the act of
March 3, 1891, the right conferred by section five of the act of March
3, 1887, was an existing right, hence the provisions of section twenty-
four should not be construed to affect injuriously or- take away such
right unless the intention so to do is clearly expressed (Sutherland,
Stat. Const., Sec. 481). There is nothing in the section from which
it mav be inferred that Congress did intend that the right previously
conferred by said section five should be disturbed.

The Department is of opinion, and so holds, that the provisions of
section twenty-four of the act of March 3, 1891, supr6, were not
intended by Congress to authorize the President to extinguish an
existing right to purchase conferred by section five of the act of
March 3, 1887, sypra, and that the proclamation of the President
establishing the San Gabriel timber-land reserve does not affect the
applicant's right to purchase the land here involved.

For the reasons stated, your office decision dismissing the protest is
affirmed.

RAILROAD GRANT-SMALL HOLDING CLAIM.

LUCERO t. ATLANTIC AND PACIFIC R. . Co.

A mere squatter upon a portion of an odd-numbered section within the primary
limits of the grant to the Atlantic and Pacific railroad, made by the third section
of the act of July 27, 1866, at the date of the attachment of said grant, without
recognition or protection by law or treaty, who applies to make entry of such
land as a "small holding claim," under the provisions of section 17 of the act of
March 3, 1891, as amended by the act of February 21, 1893, has no such claim
or right as will except the land from the operation of said grant.

Secretary Hitchcock to the Cwmmisioner f the General Land Office;
(S. V. P.) Karch 30, 1903. (F. W. C.)

Pablo Lucero has appealed from your office decision of January 2,
1901, affirming the action of the local officers of Santa Fe, New Mex-
ico, in rejecting his application to make entry of portions of sections
9 and 17, T. 10 N., R. 7 W., as "a small holding claim," under the
provisions of the seventeenth section of the act of March 3, 1891 (26
Stat., 854, 861), as amended by the act of February 21, 1893 (27 Stat.,
470).

Said section 17, as amended, grants a right of entry to " all persons
who, or whose ancestors, grantors or their legal successors in title or
possession. became citizens of the United States by reason of the
treaty of Guadaloupe Hidalgo, or the terms of the Gadsden purchase.
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and who have been in the actual continuous possession of tracts, not
to exceed one hundred and sixty acres, for twenty years next preced-
ing such survey " (referring to the government survey of the township).

The land in question is within the primary limits of the grant made
by the act of July 27, 1866 (14 Stat., 292), in aid of the construction
of the Atlantic and Pacific railroad, and is opposite the portion thereof
definitely located March 12, 1872. By the third section of the act of
1866, there was granted said company-
every alternate section of public land, not mineral, designated by odd numbers, to

the amount of twenty alternate sections per mile, on each side of said railroad line,

as said company may adopt, through the Territories of the United States, and ten

alternate sections of land per mile on each side of said railroad, whenever it passes

through any State, and whenever, on the line thereof, the United States have full

title, not reserved, sold, granted, or otherwise -appropriated, and free from preemp-

tion or other claims or rights, at the time the line of said road is designated by a plat

thereof, filed in the office of the commissioner of the general land office; and when-

ever, prior to said. time, any of said sections or parts of sections shall have been

granted, sold, reserved, occupied by homestead settlers, or preempted, or otherwise

disposed of, other lands shall be selected by said company in lieu thereof, under the

direction of the Secretary of the Interior, in alternate sections, and designated by

odd numbers, not more than ten miles beyond the limits of said alternate sections,

and not including the reserved numbers.

The subdivisional survevs of the township in question were made
between September 17 and 21, 1883, and the claim in question was
surveyed between April 26, and May 16, 1895, and the plat thereof,
numbered 325, was filed in the surveyor-general's office at Santa Fe,
New Mexico, February 3, 1897.

It is claimed in the appeal that this tract was excepted from the
operation of the railroad grant by that portion of the excepting clause
found in the section above quoted which excepts from the grant all
lands covered by preemption or other claims or rights at the date of
the definite location of the road. That a title vested in the -Atlantic
and Pacific Railroad Company to all lands of the character granted
immediately upon the definite location of the line of road opposite
thereto, is clearly settled by a long line of decisions, and the decision
in this case must rest upon the construction of said excepting clause,
for it seems to be elear that neither the act of 1891 nor that of 1893,
relating to these small holding claims, evidences any intention on the

part of Congress, if, indeed, it had the power to do so, to grant a right
of entry in lands which had been previously disposed of.

These small holding claimants seem to have been merely squatters
without recognition or protection by law or treaty prior to the passage

of the act of 1891, and it can not be said therefore that the land settled
upon was included within any preemption or other claim or right,

within the meaning of those terms as employed in the act of 1866,
making the railroad land-grant, at the date of the attachment of rights
under that grant. It must therefore be held that the title to said land
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passed to the company, and your office decision, rejecting Lucero's
application to make entry of the land here in question, is accordingly
affirmed.

MINING CLAIM-PLACER-DEVELOPMENT AND EXPENDrTURE.

ELMER F. CASSEL.

An excavation made upon one of a group of placer mining claims containing a deposit
or formation of marble so near the surface as to be most advantageously removed
by means of quarries, and which manifestly does not tend to facilitate the extrac-
tion of the marble from the other claims of the group, or to promote their devel-
opment, is not such an improvement as may be accepted in satisfaction of the
statute requiring an expenditure of $500 in labor or improvements upon or for
the benefit of each of the claims constituting the group as a condition to obtaining
patent thereto.

Secretary Hitcheock to the Comm issioner of the General Land Oflee,
(F. L. C.) April 3, 1903. (F. H. B.)

January 2, 1901, Elmer F. Cassel filed application for patent to the
Kosciusko group of placer mining claims, Nos. 1, 2, 3, 4, and 5 (bear-
ing marble), survey No. 541, Sitka, Alaska. Notice of the application
was published and posted for the statutory period of sixty days, and
no adverse claim was filed. April 2, 1901, Cassel made entry for the
claims. May 15, 1901, he filed certificate of the surveyor-general for
Alaska, that the "improvements consist of surface excavations 300
feet long, 300 feet wide, average depth of 8 feet. $2500.00."

January 7, 1902, your office found from the record that the improve-
ments certified and relied upon had been made wholly upon claim No.
4 of the group; that it is not alleged that such improvements tend to
the development of any of the other claims; and that there is no evi-
dence that the several locations were ever relocated as a single placer:
and it was thereupon held that the entryman would be allowed sixty
days (subsequently extended) from receipt of notice within which to
show that the statutory expenditure had been made upon each location,
or for the benefit thereof, prior to the expiration of the period of
publication, in default of which showing, or of appeal, his entry would
be canceled without further notice.

In response to the above-mentioned requirement there was filed the
affidavit of the deputy mineral surveyor who surveyed the claims,
dated February 24, 1902, in which it is alleged--

that said expenditure and improvements were made prior to the expiration of the
period of publication, and are manifestly for the general development of each and
every location embraced within the said application, and that said improvements
show good faith in the highest degree.

The affidavit was accompanied by the certificate of the survevor-general,
in which it is stated that no portion of the labor or improvements
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(which are again certified) has been included in the estimate of expendi-
tures upon any other claim; that said improvements were made prior
to the expiration of the period of publication; and that they appear
from the accompanying affidavit of the deputy mineral surveyor, to
be for the benefit of each location embraced in the survev.

June 17, 1902, your offiEce held the additional showing to be insuffi-
cient, for the stated reason that it is not therein made to appear in
what manner the excavation upon claim No. 4 would tend to develop
or benefit the other claims of the group, and thereupon held the entry
for cancellation, except as to claim No. 4.

The entryman has appealed. It is urged by him, among other
things, that your office ignored the specific statements made in the affi-
davits of Samuel F. Crabbe and Albert W. Beals, under date of Janu-
ary 17, 1902. The record contains no such affidavits, but, upon informal
inquiry at your office, it appears that the affidavits referred to were
filed in support of the entry (now pending in your office) mnade by this
claimant for the neighboring Marble Creek group of placer claims, ten
in number. However, as the relative situations and mineral character
of the claims of each group and the conditions with respect to improve-
ment are substantially alike. the affidavits will, in view of -counsel's
reliance upon them and of the ex Patte character of the case, be con-
sidered in this connection.

Crabbe, as a civil engineer, and Beals, as a quarry expert, in
substance allege that, in the interest of Cassel, they made careful
examinations of the claims comprising the Marble Creek group, and
considered the matter of opening and developing them; that the claims
rise more or less abruptly from the shore of Shakan Bay toward the
interior, a corner of one of the claims being upon a high hill; that
most of the claims which lie along the shore are more or less broken at
the water's edge; that all the claims are covered with dense timber, and
the surface of the rocks have little or no dirt thereon; that at the foot
of the standing trees the claims are covered with dense masses of brush
and fallen trees and timber, and the rocks are overlaid with moss and
dead brush to a depth averaging from two to five feet, which makes
it extremely difficult and expensive to open up any roadways, trails,
or paths across the claims; that there is but one point along the shore
where a wharf for shipping marble from the group can be constructed,
at which point there is deep water and a good harbor; that, after
mutual consultation, they advised the superintendent in charge of the
work that the proper method to develop the property was to open a
quarry at a point where the marble fron the several claims could be
stored and from which it could be shipped, and that roadways should
be constructed, to radiate from the point selected, by the most feasible
routes, over and across the several claims of the group, in order to
bring the marble therefrom to the wharf for shipment: and affiants
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allege that, of their own knowledge, the work done is for the benefit,
and tends to the development, of each and all of the claims of the
group.

The record contains a further affidavit by the deputy mineral sur-
veyor, dated July 11, 1902, filed in support of the Kosciusko entry.
In this affidavit (which does not appear to have been called for or con-
sidered by your office) much the same showing is made with respect to
the physical conditions of the Kosciusko group that is made in the affi-
davits of Crabbe and Beals with respect to the Marble Creek; but
affiant does not, however, therein indicate the consequential develop-
ment of the remaining claims by the work done upon No. .

Section 2324 of the Revised Statutes prescribes that upon each min-
ing claim located subsequent to Mar 10, 1872, and until patent issues,
there must annually he expended $100 in labor or improvements, and
further provides that where a number of " such claims are held in
common, such expenditure may be made upon any one claim." In
the case of Copper Glance Lode (29 L. D., 542, 548), and many earlier
cases, the latter provision was recognized as equally applicable to the
requirement (Sec. 2325, R. S.) that :500 worth of labor be expended
or improvements made upon each claim as a condition precedent to
obtaining patent.

It is now well settled that improvements made upon one or wholly
outside of several claims held in common are acceptable in satisfaction
of the statutory requirements only where the claims are contiguous
and where such improvements tend to facilitate the extraction of the
minerals contained in the claims. The situation disclosed in most of
the decided cases is that of a shaft sunk upon or tunnel driven from
one of the claims, or without the group, to reach the veins or ledges of
each at a depth which would render the cost of separate shafts or
drifts excessive and sometimes prohibitive; or of the construction of a
flume and the introduction of water, for the purpose of washing placer
minerals from each claim. But, whether lode or placer, it must
appear that the entire group will integrally profit by the work done
upon one or more (or wholly outside) of such claims. The labor or
improvements so performed or made must be of such character as to
promnote te evelowent of each claim. (See Smelting Co. r.. Kemp,
104 U. S., 636, 655; Jackson . Roby, 109 U. S., 440, 445.)

It is manifest that the surface excavation or open cut made upon
claim No. 4 of the Kosciusko group does not bring the remaining
claims anv nearer development than they were prior thereto. The
deposit of marble is shown to be superficial--covered by at most but
a few feet of soil-and plainly susceptible of removal onlv bv means
of quarries. In the very nature of such a form of deposit actual work
upon the surface of such a claim is indispensable to the extraction of
the mineral which composes the deposit. Neither by shafts, tunnels

87



88 DECISIONS RELATING TO THE PUBLIC LANDS.

flumes, nor any of the methods usual in the development of a group of
lode or ordinary placer claims can such superficial formation be prac-
tically mined. The quarry opened upon claim No. 4 has no tendency
to facilitate the extraction of the mineral of its companion claims, but
obviously tends to the development of that claim alone; and, as said
in Jackson v. Roby, Stpra,-

The law does not apply to cases where several claims are held in common, and all
the expenditures made are for the development of one of them without reference to
the development of the others.

After careful consideration of the case, the Department is convinced
that the conditions which obtain with respect to this placer group are
not such as to bring the several claims within the class contemplated
in section 2324, Revised Statutes, and that the work done upon claim
No. 4 does not, therefore, suffice to satisfy, with respect to the remain-
ing claims, the requirements of the law.

The decision of vour office is affirmed.

ADJUSTMIENT OF SVAMP-LAND GRANT TO STATE OF MINNESOTA.

INSTRUCTIONS.

DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,

IKssAington, D. C., Aprl 4, 1903.
REGISTERS AND RECEIVERS OF UNITED STATES LAND OFFICES,

State of 21ilunesota.
SIRS: There is appended hereto [page 65] a copy of departmental

order of March 16, 1903, giving specific instructions relative to the
adjustment of the swamp-land claim of the State of Minnesota, and
for the disposition of existing contests or controversies involving the
claim of the State under the grant.

You will observe that this latest departmental order, in effect, abro-
gates the circular of December 13, 1886 (5 L. D., 279), in so far as
the State of Minnesota is concerned, and you will note that by direc-
tion No. 5 all contests or controversies which had been carried to a
hearing-and by this is meant where testimony had been submitted
and where decision had been rendered by you prior to March 16, 1903-
are to be disposed of as though the direction contained in said depart-
mental order had not been made, viz, under the decision in case of
Lachance v. State of Minnesota (4 L. D., 479), and the circular of
December 13, 1886 (5 L. D., 279).

All other contests or controversies will be disposed of under direc-
tions Nos. 1 and 2, and where dismissed under direction No. 2, the
departmental order should be cited as authority for the action taken.
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You should strictly observe the requirements of the appended
departmental order, and use due diligence in disposing of all swamp-
land controversies now pending before your office.

Very respectfully,
J. H. FIMPLE,

Acting Comm nissioncr.
Approved:

E. A. HITCHCOCK,

Secretary.

REGULATIONS UNDER THE ACT OF MfARCH 3, 1903, FOR THE RELIEF
OF CERTA1N HOMESTEAD SETTLERS IN THE STATE OF ALABAMA.

CIRCULAR.

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

WASHINGTON, D. C., April 7, 1909.

The act of March 3, 1903 [32 Stat., 1222], reads as follows:
That whenever any person, association, or corporation that has recovered, in any

court of competent jurisdiction, the title to any land which is included in any home-
stead entry made on lands granted by the Congress of the United States to the State
of Alabama to aid in the construction of the Mobile and Girard railroad, or the Ten-
nessee and Coosa railroad, which recovery of said land was made or had by virtue of
the title asserted and claimed by either of said railroad companies or its vendee, or
successor in interest, shall execute a deed conveying all his or theii% interest in, or
claim to, the land included in such homestead entry to the United States, and file
the same with the Secretary of the Interior, such person, association, or corporation
shall be entitled to receive from the Secretary of the Interiora certificate authorizing
them or their assigns to enter, within one year from the issuance of such certificate,
of the public lands of the United States in the State of Alabama, subject to home-
stead entry, an area equal to that contained in the tract so deeded and relinquished,
and all certificates which have not been presented as a basis for the entry of a spe-
cific tract within one year of their issuance, as above, shall be void, and each and
every certificate issued shall have plainly printed across the face thereof the date of
its expiration.

SEC. 2. That the Secretary of the Interior shall prescribe all necessary rules and
regulations for the administration of this act.

The purpose of this act is to induce the Mobile and Girard and the
Tennessee and Coosa railroad companies, their vendees or successors in
interest, to release to the United States for the relief of the homestead
claimants any lands within the limits of the grants to aid in the construc-
tion of said railroads, which either of said companies, their vendees or
successors, have recovered in any court of competent jurisdiction from
the homestead claimants who have been allowed to enter them, whether
patented or not, under the rulings of the General Land Office or the
Secretary of the Interior, and it provides that upon the execution of
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a deed by the proper claimants under the grants to either of said coin-
panics, conveying his or their interest in the land to the United States,
such claimants shall be entitled to receive from the Secretarv of the
Interior a certificate authorizing them or their assigns to enter, within

one vear from its date, a quantity of public land situated within the

State of Alabama and subject to homestead entry, equal in area to that
reconveved as aforesaid.

Therefore, upon the presentation by the rightful claimants under

either of said railroad grants of satisfactory evidence that he or they
have recovered f rom the homestead entryiman in the manner prescribed,

the land embraced in his entry or patent, accompanied by a proper
reconveyance of such lands to the United States, there shall be issued

to such claimants the certificate of location prescribed in the act for

the entry of other lands in lieu thereof, and the proper steps will be

taken to secure to the homestead entryman the title to the land covered
by his entry.

Very respectfully, W. A. RICHARDS,

Approved: Co0missioner.
E. A. HITCHCOCK,

Secretary of the Interior.

IIOIE5TEAD ENTRIES IN ALASKA-ACT OF TARCH 3, 1903.

CIRCULAR.

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

cwashinton, D. C., Am 8, 1903.

Register and Receiver, Juneau, Alaska.
GENTLEMEN: Your attention is called to the provisions of the-act of

Congress approved March 3, 1903 (32 Stat., 1028), entitled, "An act
to amend section one of the act of Congress approved May fourteenth,
eighteen hundred and ninety-eight, entitled, 'An act extending the
homestead laws and providing for a right of way for railroads in the
district of Alaska,"' a copy of which is hereto attached.

The act provides that-

io indemnity, deficiency, or lieu land selections pertaining to any land grant outside
of the district of Alaska, shall be made, and no land scrip or land warrant of any
kind whatsoever shall be located within or exercised upon any lands in said district,
except as now provided by law; and provided further, that no fiore than one hun-
dred and sixty acres shall be entered in any single body by such scrip, lieu selection,
or soldier's additional homestead right.

There is no existing law whereby indemnity deficiency, or lieu land

selections pertaining to any land grant, or scrip or warrants, may be
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located upon any lands in Alaska. No such locations will, therefore,
be allowed by you.

Full instructions with reference to the general homestead law will
be found in the general circular of July 11, 1899, as well as special
instructions under the act of May 14. 1898 (30 Stat., 409), concerning
homesteads, etc., in Alaska, and will, so far as applicable. govern the
making of entries and proofs under this act, except as modified herein.

The act of 1898, supra. is amended so as to provide that no entry
shall be allowed extending nore than 160 rods along the shore of any
navigable water, and to provide that no homestead entry shall be
allowed for more than 320 acres.

In executing surveys for homestead applications the instructions
now prevailing will be followed and the limit of 160 rods as to frontage
will be measured along the meandered line of said frontage.

The form of the tract sought to be entered, if upon ?n.soe/rcyedland,
is prescribed in the act as follows:

If any of the land .... is unsurveyed, then the land .... ust be located in a
rectangular form, not more than a mile in length and located by north and south
lines run according to the true meridian.

The above is construed to mean that the boundary lines of each entry
must be run in cardinal directions, i. e., true north and south and east
and west lines by reference to a true meridian (not agnetic), with
the exception of the meander lines on mneanderable streams and navi-
gable waters forming a part of the boundary lines of the entry. Thus
a frontage meander line, and other meander lines which form part of
the boundary of a claim, will be run according to the directions in the
Manual, but others boundary lines will be run in true east and west
and north and south directions, thus forming rectangles except at
intersections with neander lines.

The limit of one mile in length for each entry is held to be 80 chains
in aggregate easting or westig, or 80 chains in aggregate northing or
southing.

In other respects the rules previously adopted to govern surreys of
claims under the act of MNav 14, 1898, will continue to be followed by
you, of course taking into consideration the limitations as to. area of
claims.

Every person who is qualified under existing laws to make a home-
stead entry of the public lands of the United States, who has heretofore
settled upon any of the unsurveyed public lands of the United States
in the district of Alaska, with the intention of taking the same under
the homestead law, shall, within ninety days from date hereof, or
prior to the intervention of an adverse claim, file the record of his
location for record in the recording district in which the land is situ-
ated, as provided by sections 13 to 16. of the act of June 6, 1900 (31
Stat., 321, 326 to 328).
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Every such person who hereafter settles upon any of the said unsur-
veyed land, shall, within ninety days from the date of settlement, or
prior to the intervention of an adverse claim, file the record of his loca-
tion for record in the recording district in which the land is situated,
in the manner above stated. Said record shall contain the name of
the settler, the date of settlement, and such a description of the land
settled upon, by reference to some natural object or permanent monu-
ment, as will identify the same.

If at the expiration of the time required under sections 2291 and
2292, R. S.. and as modified by section 2305, R. S., or at such date as
the settler desires to cummute under section 2301, R. S., the public
surveys have not been extended over the land located, the locator may
secure patent for the land located, by procuring, at his own expense,
a survey of the land, which must be made by a deputy surveyor who
has been duly appointed by the surveyor-general, in accordance with
section 10 of the act of May 14, 1898 (30 Stat., 409).

When the survey is approved by the survevor-general under author-
ity of this office, the same rules should be followed as in soldiers' addi-
tional certified rights, in addition to which the settler must furnish the
required proof of residence and cultivation.

You will use the regular homestead and final proof blanks (forms
4-007, 4-063, 4-062 and 4-369), and continue the series of original and
final numbers as now used in soldiers' additional cases, except in com-
mutation you will continue the regular cash series of numbers, instead
of the final homestead series.

When a settler desires to commute, the survey and homestead appli-
cation must cover his entire claim, but only 160 acres, or less, thereof
may be commuted, in which event the entry will stand intact as to the
portion not commuted, subject to future compliance with the require-
ments of law within the statutory period of seven years.

You will require entryinen who commute to pay, in addition to the
price of $1.25 per acre, the same fees and commissions as in final
homesteads.

Report the entries hereunder at the close of each month in the usual
way, and if you have not on hand the regular blanks for allowing
entries and for your reports, you should at once make requisition on
this office therefor.

Very respectfully, J. H. FIMPLE,
Actiny Cornmissioner.

Approved:
E. A. HITCHwCOCI, Seretary.
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MINING CLAIM-CO-OWNER-SECTION 2324, R. S.

SURPRISE FRACTION AND OTHER LODE CLAIMS.

The interest of a co-owner in a mining claim, which may be acquired under the
forfeiture provision of section 2324, Revised Statutes, is the share or interest of
such co-owner in the purely possessory rights under the mining location, and
not in any rights arising under an application for patent.

A co-owner who has been omitted from an application for patent to a mining claim
can not, by subsequent recourse to forfeiture proceedings against the applicant
co-owner, acquire any right in himself to make entry under the application.

Secretary Ifitcheock to the Coymnoissioner gt te General Land Office,
(F. L. C.) April 9, 1903. (F. H. B.)

February 7, 1899, A. F. Corbin, claiming as sole transferee bv sun-
dry mesne conveyances, filed application for patent to the Surprise
Fraction, Last Shot Fraction, Ida. and Spokane (among other) lode
mining claims, survey No. 427, Spokane, Washington. Notice of the
application was published and posted for sixty days, commencing
February 11. 1899, and no adverse claim was filed.

October 19, 1900, J. S. Herrington, claiming as co-owner of said
claims, commenced, pursuant to the provision of the mining laws, pub-
lication of notice of forfeiture against said Corbin, in which it was
stated that Herrington had made the required annual expenditure of
$100 upon each of the claims in question for the ear 1899. August
7, 1901, Herrington filed in the local office proof of contintus publi-
cation of the notice for ninety days, accompanied b certified abstract
of title and bv his affidavit, in which affidavit it is alleged that Corbin
had wholly failed to contribute his proportionate share of said annual
expenditures, as demanded in the forfeiture notice, within ninety days
after completion of publication thereof, or at any other time. August
17, 1901, Herrington made entry for the claim, based upon Corbin's
application for patent.

October 23, 1902, your office, in passing upon the entry, stated and
held that, inasmuch as it is shown b the abstract of title that at the
date of the application for patent Corbin and Herrington owned joint
interests in each of the entered claims, patent would be issued in the
names of both.

Herrington has appealed to the Department. The appeal presents
the question whether patent may, in view of the forfeiture proceed-
ings instituted by Herrington against his alleged co-owner, now issue
in the name of the former.

The provision of the mining laws with respect to the forfeiture of
the interest in a mining claim of one co-owner to another is contained
in section 2324 of the Revised Statutes, and is as follows:

Upon the failure of any one of several co-owners to contribute his proportion of
the expenditures required hereby, the co-owners who have performed the labor or
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made the improvements may, at the expiration of the year, give such delinquent
co-owner personal notice in writing or notice by publication in the newspaper pub-
lished nearest the claim, for at least once a week for ninety days, and if at the
expiration of ninety days after sch notice in writing or by publication such delin-
quent should fail or refuse to contribute his proportion of the expenditure required
by this section, his interest in the claim shall become the property of his co-owners
who have made the required expenditures.

The "required expenditures" to which the above provision refers,
and the penalty in case of default, are prescribed by a preceding por-
tion of the same section, as follows:

On each claim located after the tenth day of May, eighteen hundred and seventy-
two, and until a patent has been issued therefor, not less than one hundred dollars'
worth of labor shall be performed or improvements made during each year; ....
and upon a failure to comply with these conditions, the claim or mine upon which
such failure occurred shall be open to relocation in the samne manrer as if no location
of the same had ever been made, provided that the original locators, their heirs,
assigns, or legal representatives, have not resumed work upon the claim after failure
and before such location.

The interest of a co-owner to which the forfeiture provision of the
section obviously relates, and which mar be acquired under and in
accordance with that provision. is such co-owner's share or interest in
the purely possessory rights which subsist under a mining location,
and not in any rights acquired under an application for patent.

In this case the annual expenditures which constitute the basis of
the forfeiture proceedings are alleged, in the published notice, to have
been made for the year in which Corbin's application for patent to the
claims in question was filed. The period of publication of notice of
the application ended April 12, 1899. Thereafter, so far as disclosed
by the record, no bar to entry during the then calendar year inter-
posed. The patent proceedings were not so carried to completion,
and after the expiration of that year Herrington, appearing in the
character of a co-owner who had made the required annual expendi-
tures upon the claimis in question, invoked the forfeiture provision of
section 2324 to defeat the possessory rights of Corbin. He stands,
therefore, in such an attitude of hostility to the latter as to occupy
the position of a protestant who alleges a material default upon the
part of the applicant for patent. In this situation the case falls within
the rule applied in The Marburg Lode Mining Claim (30 L. D., 202),
Cleveland e (l. if. Eureka No. 1 Gold Mining and Milling Co. (31
L. D., 69), and earlier cases, and Corbin must be held to have waived
and lost whatever rights he mnay have acquired under the proceedings
upon his application for patent.

Herrington attempts, at one and the same time, to base a right in
himself to entry upon Corbin's application for patent and also upon
the defeat of the latter's possessory title by the forfeiture proceedings.
Herrington was not a party to the patent proceedings, which were
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instituted intentionally to his exclusion, and could, therefore, under
no circumstances claim anything by virtue of them. BV reason
of the delay which followed with respect thereto, those patent pro-
ceedings, upon whosesoever rights now claimed to have been founded,
have, as held above, lapsed. Or, if Corbin and Herrington were in
fact co-owners, as claimed by the latter, and the forfeiture proceed-
ings were in all respects regular (atters as to which the Department
expresses no opinion), the former's possessorv interest, upon which
the application for patent was predicated, was defeated and determined
and the application fell. In any view, the entry by Herrington was
improperly allowed.

For the foregoing reasons, the entry will be canceled, without preju-
dice to the right of the parties, or either of them, to institute patent
proceedings anew, should they so desire.

The decision of your office is reversed.

OKLAHOMA LANDS-SCHOOL SECTIONS-?MINING LAWS.

INSTRUCTIONS.

Of the lands ceded to the United States b the Wichita and affiliated hands of
Indians under agreement ratified by the act of March 2, 1895, sections 16 and
36, 13 and 33, reserved for school purposes, are by the provisions of said act
made subject to the operation of the mining laws; but the like numbered sec-
tions reserved for school purposes of the lands ceded by the Comanche, Kiowa
and Apache Indians under agreement ratified by the act of June 6,1900, are not
subject to the operation of such laws.

Any lands ceded by either of said agreements, which have been heretofore set aside
and reserved by the Secretary of the Interior for county-seat town sites, under
the act of M\arch 3, 1901, or which have been reserved and appropriated, by
authority of law, for any other specific purpose, are not subject to the, operation
of the mining laws.

Secretary litcehcocA to te CiOnnmissione of the G(tnejal Lad Ofpce,
(F. L. C.) April 9, 1903. (A. B. P.)

The Department is in receipt of our communication wherein vou
state, in substance, that numerous inquiries have been received by
your office as to whether sections 16 and 36, 13 and 33, in each town-
ship of the lands opened to settlement by proclamation of the Presi-
dent July 4, 1901 (31 L. D., 1), are subject to the operation of the
mining laws of the United States, and request to be instructed as to
the status of such sections with respect to said laws.

The proclamation referred to embraces the lands in the Territory of
Oklahoma which were ceded to the United States by the Wichita and
affiliated bands of Indians, under an agreement ratified by act of Con-
gress, of March 2, 1895 (28 Stat., 876, 894-9), and by the Comanche,
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Kiowa, and Apache tribes of Indians, under an agreement ratified by
act of Congress of June 6, 1900 (31 Stat., 672, 676-80).

The act ratifying the Wichita agreement, after providing for allot-
ments of land to the Indians as required by the agreement, among
other things, further provides:

That whenever any of the lands acquired by this agreement shall, by operation of
law or proclamation of the President of the United States, be open to settlement,
they shall be disposed of under the general provisions of the homestead and town-site
laws of the United States: ....

That sections sixteen and thirty-six, thirteen and thirty-three, of the lands hereby
acquired, in each township, shall not be subject to entry, but shall be reserved, sec-

tions sixteen and thirtv-six for the use of the common schools, and sections thirteen
and thirty-three for university, agricultural college, normal schools, and public
buildings of the Territory and future State of Oklahoma; and in case either of said
sections or parts thereof is lost to said Territory by reason of allotment under this act
or otherwise the governor thereof is hereby authorized to locate other lands not
occupied in quantity equal to the loss: Provided, That the United States shall pay
the Indians for said reserved sections the same price as is paid for the lands not
reserved.

* * * * * * *

That the law's relating to the mineral lands of the United States are hereby
extended over the lands ceded by the foregoing agreement.

In the Comanche, Kiowa, and Apache agreement it is provided that
in addition to the allotment of lands to the Indians, as in that agree-
ment required, the Secretarv of the Interior shall set aside for the use
in common of said Comanche, Kiowa, and Apache tribes of Indians,
four hundred and eighty thousand acres of grazing lands. The act
ratifying this last-mentioned agreement, among other things, provides:

That the lands acquired by this agreement shall be opened to settlement by proc-
lamation of the President within six months after allotments are made and be dis-
posed of under the general provisions of the homestead and town-site laws of the
United States: ....

That sections sixteen and thirty-six, thirteen and thirty-three, of the lands hereby
acquired in each township shall not be subject to entry, but shall be reserved, sec-
tions sixteen and thirty-six for the use of the common schools, and sections thirteen
and thirty-three for university, agricultural colleges, normal schools, and public
buildings of the Territory and future State of Oklahoma; and in case either of said
sections, or parts thereof, is lost to said Territory by reason of allotment under this

act or otherwise, the governor thereof is hereby authorized to locate other lands not
occupied in quantity equal to the loss.

* * * * * * *

That should any of said lands allotted to said Indians, or opened to settlement
under this act, contain valuable mineral deposits, such mineral deposits shall be

open to location and entry, under the existing mining laws of the United States,
upon the passage of this act, and the mineral laws of the United States are hereby
extended over said lands.

By the act ratifying the Wichita agreement the mining laws of the
United States wete expressly extended over the lands ceded by that
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agreement. There would seem to be no room for serious question,
therefore, that bv that act sections 16 and 36, 13 and 33, reserved
therein for school and other purposes, were made subject to the oper-
ation of the mining laws in the same manner and with like effect as
are sections of lands similarly reserved elsewhere, and not vet granted,
as to which the mining laws are applicable.

With respect to the act ratif ving the Comanche, Kiowa, and Apache
agreement the situation is different. B that act onlv the lands which
were to be allotted to the Indians or to be opened to settlement there-
under (Acme Cement & Plaster Co., 31 L. D., 125; Instructions, id..
154) were made subject to the mining laws and to mineral explora-
tion and entry. The act did not extend the mining laws generally
to the lands ceded by that agreement, as was done by the earlier act
with respect to the lands ceded by the Wichita agreement, but only
to the lands which were to be allotted to the Indians or to be opened
to settlement under the act. Sections 16 and 36, 13 and 33. reserved for
school and other purposes for the benefit of the Territory and future
State of Oklahoma, were not lands to be allotted to Indians or to be
opened to settlement any more than were the four hundred and eighty
thousand acres set aside for the common use of the Indians as grazing
lands.

The Department is of the opinion that sections 16 and 36, 13 and 33,
of the lands ceded by the Wichita agreement are subject to the opera-
tion of the mining laws, and that the like numbered sections of the
lands ceded by the Comanche, Kiowa, and Apache agreement are not
subject to the operation of such laws.

It is to be understood, however, that lands in said Territory, ceded
by either of said agreements, which have been heretofore set aside
and reserved bv the Secretary of the Interior for county seat town-
sites, under the act of March 3, 1901 (31 Stat.. 1093), are not subject
to the mining laws. Such lands, having been appropriated and set
apart for specific purposes under the law, are withdrawn from the
operation of the mlining and other public land laws. This is true of
any and all lands which have been reserved and appropriated, by
authority of law, for specific purposes.

It is not intended to hold or to intimate that the Territorv of
Oklahoma is entitled, or that said Territory or the future State of
Oklahoma may in any event be entitled, to minerals, if any, now
known to exist in sections 16 and 36, 13 and 33, of the lands ceded by
the last-mentioned agreement, or which may be hereafter found to
exist in said sections, prior to the time when the same shall he granted
to such Territory or State. It is simply held, as to said sections, that
under existing legislation the lands therein are not subject to the opera-
tion of the mining laws.

23286-Vol. 32-03----7

97



98 DECISIONS RELATING TO THE PUBLIC LANDS.

ALASKAN LAND-RAILROAD GRANT-SEC. '2, ACT OF IAY 14, 1S9S.

ALASKA COAL AND COKE COMPANY.

The right of way granted by section 2 of the act of lay 14, 1898, is "to any railroad
company, duly organized under the laws of any State or Territory or by the
Congress of the United States," and an organization seeking the benefits con-
ferred by said section which is not a railroad company under the laws of the

State wherein it was created, is not a railroad company within the meaning of
that term as employed in said section.

Sccwtn) y ]itck!cock to t1/i Cnmissibnmr of the Genemal 1and Office,
(F. L. C.) Ijyrl 21, 1903. (F. W. C.)

The Department has considered the appeal by the Alaska Coal and
Coke Company from your refusal on January 21, last, to submit for
filing under the act of May 14, 1898 (30 Stat., 409), its articles of
incorporation and due proofs of organization.

It seems that on December 30, last, there was filed in this Depart-
ment bv Elmer W. Armfield, the secretary of the Alaska Coal and
Coke Company, a corporation created under the laws of the State of
California, copies of the articles of incorporation and due proofs of
organization of said company, together with a map and field notes,
intended as an application for right of way under the act of 1898,
there being delineated on the map a terminal on the south bank of the
Yukon river, at a point known as Royles Landing, which terminal is
described as embracing 40 acres, a located line of road along and
toward the source of Washington Creek, for a distance of 10.08 miles,
and a second terminal also described as embracing 40 acres, it being
alleged in the showing filed in connection with said application that
said company owns, by location and purchase, valuable mines of coal
on and near Washington Creek in the Territory of Alaska, and that
the purpose of the proposed road is to furnish a means of transporting
the coal, when mined, to a convenient point of shipment on the Yukon
river. The claimed right of way on account of said line of road, as
shown by the papers, is 200 feet, namely, 100 feet on each side of the
proposed road.

In refusing to submit the articles of incorporation and due proofs
of organization filed by this company, your office letter of January 21,
last, addressed to the secretary of said company, states:

The articles of incorporation fail to show that the company was incorporated for
the purpose of constructing and operating a railroad line, and as it therefore does not
appear that it is authorized to construct the line for which the map has been filed, I
must refuse to consider the application under the provisions of the act of May 14,
1898 (30 Stat., 409). The same is accordingly hereby rejected, subject to the usual
righf of appeal.

In its appeal the company refers to the last clause of the second
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sub-division found in its articles of incorporation, which contains the
following language:

To own, buy, sell, charter, control and operate steam an(l other vater-craft, and
therewith to conduct a general forwarding business for the transportation of freight
and passengers, as common carriers; and generally to do and perforn all nets ond things,
though lnot specificolly mentioned herein, which ore consistent with the general purposes of
this corporation-

which it claims is sufficient to authorize the companv to construct and
operate a railroad the use of which is said to be absolutely necessary
for the transportino of the coal from the mines to the Yukon river
where it can be shipped to market.

By the second section of the act of May 14, 1898, wra., being an
act extending the homestead laws and providing for right of way for
railroads in the district of Alaska, it is provided:

That the right of way through the lands of the United States in the District of
Alaska is hereby granted to any railroad company, duly organized under the laws of
any State or Territory or by the Congress of the United States, which may hereafter
file for record with the Secretary of the Interior a copy of its articles of incorpora-
tion, and due proofs of its organization under the same, to the extent of one hundred
feet on each side of the center line of said road; also the right to take from the lands
of the United States adjacent to the line of said road, material, earth, stone, and
timber, necessary for the construction of said railroad; also the right to take for
railroad uses, subject to the reservation of all minerals and coal therein, public lands
adjacent to said right of way for station buildings, depots, machine shops, side tracks,
turn-outs, water stations, and terminals, and other legitimate railroad purposes, not
to exceed in amount twenty acres for each station, to the extent of one station for
each ten miles of its road, excepting at terminals and junction points, which may
include additional forty acres.

It will be noted that this right of way is granted "to any railroad
company duly organized under the laws of any State or Territory or by
the Congress of the United States." An examination of the articles
of incorporation of the Alaska Coal and Coke Company fails to show
that said company, aside from whether it might build a railroad or a
tramway for the purpose of conveniently carting its products to nar-
ket, is a railroad company under the laws of the State of California,
wherein it was created (see Sees. 291 to 295, Deering's Annotated
Code and Statutes of California), and, consequently. is not a railroad
company within the- meaning of that term as employed in the second
section of the act of 1898, and, for that reason, the Department
approves of the action taken by your office refusing to accept for fil-
ing under the provisions of said act, the articles of incorporation and
due proofs of organization filed by this company, and they ae here-
with, together with the map and field notes accompanying the same,
returned.

In the appeal some reference is made to the provisions of section 6
of the act of 1898, which authorizes the Secretary of the Interior to
issue a permit by instrument in writing, to any responsible person,
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company or corporation, for a right of way over the public domain in
the district of Alaska, not to exceed 100 feet in width, together with
necessary grounds for station and other purposes, to construct wagon
roads, and wire, rope, aerial and other tramways, but a consideration
thereof in connection with the present application is unnecessary as it
does not appear that said company has ever applied for the issue of a
permit under said section.

FOREST RESERVE-LIEU SELECTION-ACT OF JUNE 4, 1897.

WILLIAM G. GOSSLIN.

The legal title created by the issue of a patent for public land relates back to the
inception of the equitable title arising from payment therefor; and where after
the acquisition of equitable title and prior to issue of patent the land is trans-
ferred, the legal title, upon issue of the patent, inures to the benefit of the grantee.

No right to make selection under the act of June 4, 1897, can arise until legal title
exists in the person assuming to convey it to the United States and claiming the
right to make selection.

Secretary Ilitciroei t( Me (C oolmssioner of the General Land O)ffce,
(F. L. C.) April 21, 903. (J. R. W.)

William G. Gosslin appealed from your office decision of December
2, 14902, requiring him to obtain additional deeds from the patentees
of certain tracts of land conveyed by him to the United States, situate
in a forest reservation, and assigned as part of the base for his appli-
cation under the act of June 4. 1897 (0 Stat., 36), number 1782 your
office series, to select the NE. SW. -, lots 1, 2, 3, Sec. 30, and all
of Sec. 32, T. 9 S., R. 7 W., W. M., Oregon City, Oregon.

August 16, 1887, Daniel C. McLaughlin, Henry L. Nudd, and Jona-
than C. Shepard, respectively, made entries under the act of June 3,
1878 (20 Stat., 89), and obtained final certificates. Patents were issued
on all these entries April 16, 1890. Prior thereto, at sundry times
between August 24, and 30, inclusive, 1887, the entryinen, by their
several deeds reciting valuable money considerations, " remised,
released, and forever quitclaimned," their respective tracts to the
Madera Flume and Trading Company, with-

all the estate, right, title, interest, in the above described property, possession, claim
and demand whatsoever as well in law as in equity of the said party of the first part
of, in or to the said premises .... unto the said party of the second part, and to
its heirs and assigns forever.

Gosslin's title is deraigned through mesne conveyances from the
Madera Flume and Trading Company. The land is in Fresno county,
California.

Your office, citing F. A. Hyde (28 L. D., 284, 290), held that:

additional deeds will be required in each of the above described instances, dated on
or subsequent to the date of patent in question, therein respectively shown, which
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deeds shall show the said patentees conveyed to his respective vendee the legal as
well as the equitable title, and the procedure as to recording and certification by the
recorder of Madera County will be also followed as prescribed in the ruling above
referred to.

The legal title created by the issue of a patent for public land relates
back to the inception of the equitable title arising from payment there-
for. Hussman v. Durham (165 U. S., 144, 148); Witherspoon v. Dun-
can (4 Wall., 210, 220); Stark v. Starrs (6 Wall., 402, 418, 450); Def-
feback v. Hawke (115 U. S., 392, 405). Patents having in fact issued
upon the entries, they have the same legal effect, and must be regarded,
with reference to all acts and conveyances of the patentees and those
in privity with them, as having issued August 16, 18S7, when the
entries were made upon which the patents issued. The deeds of the
entrymen, though quitelaims in form, recited substantial and adequate
monev considerations paid, and conveyed the grantors' entire estate
and right, legal and equitable, and the equitable right to receive the
legal title thereby passed. When the patent issued, the legal title
inured to the benefit of the grantee.

This doctrine is established in California by statutory provisions and
judicial construction. The Civil Code of California (Deering's Anno-
tated Codes and Statutes, Secs. 1105, 1106) provides that:

SEC. 1105. A fee-simple title is presumed to be intended to pass by a grant of real
property, unless it appears from the grant that a lesser estate was intended.

SEC. 1106. Where a person purports by proper instrument to grant real property in
fee-simple, and subsequently acquires any title or claim of title thereto, the same
passes by operation of law to the grantee or his successors.

Under these sections the Supreme Court of California holds that a
quitclaim deed operates to transfer to the grantee the legal title of the
grantor subsequently acquired by the issue to him of title papers, made
for the purpose of confirming and perfecting the equitable title then
in him. Crane . Salmon (41 Cal., 63); Thompson i. Spencer (50 Cal.,
532); Graff et t. v. Middleton et al. (43 Cal., 341); Wholey . Cava-
naugh (88 Cal., 132); Stanway v. Rubio (51 Cal., 41); Frey o. Cliffold
(44 Cal., 335). The legal title by operation of law having thus vested
was reconveyed by Gosslin's deed to the United States prior to his
application under the act of 1897 to select land in lieu thereof.

In the case of F. A. Hvde (28 L. D., 281), cited in your office deci-
sion, it was otherwise. Belden made his purchase from the State of
California, December 16, 1897, and December 24, 1897, the application
was made bv Hyde before any patent had been issued by the State
upon Belden's purchase, nor was any issued until Januarv 23, 1899
(28 L. D., 290), so that legal title was to that time vested in the State
and no right of selection existed at the date of the application by Hyde, or
yet on June 13,1898, when Belden's application was presented (28 L. D.,
285). In that case Belden's deed of relinquishment to the United
States could not operate by relation, or by operation of law be given

101



DECISIONS RELATING TO THE PUBLIC LANDS.

the effect, to vest title in the United States until the patent by the
State, Januarv 23, 1899. Had anv equity against conveyance by the
State existed, such equity might have been asserted by the State and
patent refused.

The obvious objection to, and insufficiency of, a title in such condi-
tion is well illustrated by the case of Hussman v. Durham, suipra,

wherein an equity existed against issue of patent upon an entry, in
form perfectly regular, made in 1858, but for which no consideration
actually passed to the government until 1888. No right to make a
selection under the act of 1897 can arise until legal title actually exists
in the person assuming to convey it to the United States and claiming
right to make selection. Such was not the fact in Hyde's case, supra,
and therein it is plainly distinguished from the case at bar.

The additional deeds from the above named patentees are therefore
not necessary and will not be required.

There were also other defects in the abstract of title, required by
your office decision to be cured, and to which requirements Gosslin
makes no objection or argument. As to them your office decision is
not hereby affected, and as above modified the same is affirmed.

JUDGMENT OF CANCELLATION-WHEN OPERATIVE-APPLICATION.

YOUSG V'. PECK.

So far as the rights of the entryiman are concerned, a final judgment of cancellation
by the land department is operative and effective from the moment of its rendi-
tion; but no application will be received nor any rights recognized as initiated by
the tender of an application for the land embraced in such entry until the can-
cellation of the entry has been noted on the records of the local office.

Seeretaiy IhtheockA to te (ownmiswwe) of the General Land Offce,
(F. L. C.) 1pril 23, 1903. (C. J. G.)

A motion has been filed bv defendant in the ease of George L. Young
v. Sarah F. Peck, for review of departmental decision of January 10,
1903 (not reported), rejecting her application to make desert-land entry
for the SW. 4 SE. and lots 7, 9, 12, 15, and 16, Sec. 14, T. 8 S., R.
88 W., Glenwood Springs, Colorado, and holding intact, subject to
compliance with law, plaintiff's desert-land entry embracing the same
tract.

The facts of the case are very fullv set forth in the decision com-
plained of, as well as in the decision of your office of May 21, 1902, in
said case. It is sufficient to say here that by departmental decision of
November 2, 1901, a desert-land entry of said Sarah F. Peck, assignee
of Joseph F. Peek, covering the S. SE. J, and lots 7, 9, 12, 15 and 16,

102



DECISIONS RELATING TO THE PUBLIC LANDS.

Sec. 14, T. 8 S., R. 88 NV., was held for cancellation based on proceed-
ings instituted by George L. Young; and January 31, 1902, a motion
for review of said decision was denied.

Notice of this final decision of the Department was received in the
local office February 25, 1902. but prior thereto and subsequent to the
date of said decision, to wit, February 11, 1902, Joseph F. Peck and
Saralf F. Peck, his assignee. filed a relinquishment, which was accom-
panied by an application of the latter to make desert-land entry for
the same tract in her own name. The relinquishment and application
were held in the local office to await notice of the action of the Depart-
ment on the motion for review.

Prior to initiating contest against the Peck entry, George L. Young
had made application to enter the land embraced therein under the
desert-land law, which was rejected for conflict with said entry, and
from which action he appealed. When notice of the denial by the
Department of Sarah F. Peck's motion for review was received in
the local office, Young again applied to make desert-land entry for the
land involved, together with other land. The local officers on March
3, 1902, concluding that Young had secured a preference right by
reason of the proceedings he had instituted, allowed him to enter the
land, at the same time rejecting Sarah F. Peck's application. The
latter appealed March 24, 1902.

In the decision of your office of Mar 21, 1902, it was held that
Young had not secured a preference right. His entry was accord-
ingly held for cancellation as to the land in question and it was directed
that the application of Sarah F. Peck, as modified by a relinquish-
ment filed by her March 29, 1902, be accepted. Young appealed to
the Department, where, after fully stating the facts of the case, it
was held:

After a careful examination of the entire record, the Department is unable to sus-
tain the conclusion reached in the decision of your office. All rights under the for-
mer desert-land entry, assigned to Mrs. Peck, were extinguished by the final decision
of this Department on January 31, 1902. Under the practice in such cases, no appli-
cation to enter the land formerly embraced in that entry could be accepted until
notice of this decision had been received and the entry formally canceled upon the
records of the local land office. Stewart r. Peterson (28 L. D., 515). At the time
of the presentation of the relinquishment by Mrs. Peck, to wit, on February 11,
1902, she had nothing to relinquish, and her act in filing said paper did not hasten
the time when, under the practice, the land covered by her former entry would
become subject to disposition. The new application in her name, which accom-
panied said relinquishment, was prematurely filed, and no right was secured by this
action. The entry was not canceled upon the records of the local office until more
than a week thereafter.

The application presented by Young on February 25, 1902, was the first legal
application tendered for this land, and this fact was sufficient to warrant the local
officers in accepting said application, without consideration of any question as to
whether Young secured a preference right by his contest of the former entry cover-
ing this land.
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It will be seen that the conclusion of the Department adverse to
Sarah F. Peck was reached " without consideration of any question
as to whether Young secured a preference right by his contest of the
former entry covering this land," although it appears to be conceded
that he had no such right. In the motion for review certain familiar
principles are contended for as being applicable to and controlling the
claim of Sarah F. Peck, namely, that so long as an entry remains of
record it constitutes a segregation of the land; and furthermore, that
a relinquishment takes effect upon the date of its filing thereby imme-
diately releasing the land. The instructions issued to local officers by
your office in accordance with the decision in the case of Stewart v.
Peterson, sujira, are in part as follows (29 L. D., 29):

No application xvill be received, or any rights recognized as initiated by the tender
of an application for a tract embraced in an entry of record, until said entry has been
canceled upon the records of the local office.

These instructions were not formulated with the idea of modifying
or overruling any well-established principles governing such matters.
They grew out of what was deemed a wise, expedient and necessary
administrative policy. Valid entries of record remain just as potent,
judgments of cancellation become operative upon their rendition, and
relinquishments are effective upon their filing, as before. The only
change or innovation is one of practice, and for the sake of good
practice it is deemed well that the cancellation of an entry, so far as
releasing the land is concerned, shall take effect from the time the
same is noted on the records of the local office. The cancellation is
operative and effective, so far as any validity of and vitality in the
entry itself or any claim or right left in the entryman, are concerned,
from the moment of the rendition of the final and adverse judgment.
As to the initiation of other claims or rights, the Department has said
that they must await the notation of the cancellation of the prior entry
on the records of the local office, thus changing in that respect and to
that extent only the former practice.

It may be that the language in the instructions, " until said entry
has been canceled upon the records of the local office," is suscepti-
ble of misconstruction. It nav be that to have said, until the can-
cellation f te entry has eens noted on the records of the local offce,
would have more aptly and clearly expressed what was intended in
said instructions. The latter is undoubtedly what was meant, as no
reasonable contention could be made that it was the purpose in said
instructions to delegate the actual and final cancellation of an entry to
the local officers. The said instructions conclude with this direction:

Cancellation of entries should be promptly noted upon your records upon receipt
of instructions by this office to that effect.

In-the case under consideration there had been a final judgment
against Sarah F. Peck, and her entry was in effect canceled, at the
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time she filed her relinquishment. The only thing remaining was the
purel r ministerial act of noting such cancellation on the records of
the local office. Until this was done the Department deemed it good
policy not to allow other claims to attach. Sarah F. Peck literally
had nothing to relinquish after the final judgment of the Department
overruling her motion for review. The instrument she presented as
a relinquishment had nothing to operate upon and was wholly ineffect-
ive to change the status of the land.

The Department finds no valid reason in the motion now filed for
disturbing its decision of Jannary 10, 1903, and none appearing other-
wise, said decision is adhered to and the motion for review is denied.

SCHOOL LANDS-MINERAL CIIARACTER-INDEMINITY.

STATE OF OREGON.

The title to school lands returned as non-mineral at the time of survey, and for
which no claim was asserted under the mining or other public land laws at the
date when, if at all, the right of the State would attach, presumptively passed
to the State, and the State will not be permitted to make indemnity selection in
lieu of such lands, on the ground that they are mineral in character, except
upon a clear and satisfactory showing that the base land was known to be chiefly
valuable for mineral at the date when the State's right thereto would have
attached, if at all.

Acting Secretary Ryan to the Cowvmim sioner of te Genuawl Land
(F. L. C.) face, Apri/25, 1903. (F. W. C.)

With your office letter of the 9th instant was transmitted what is
denominated as clear list No. 19, covering 720 acres within the Rose-
burg land district,.Oregon, selected by the State in lieu of an equal
amount of land, being portions of Sees. 1 and 36 in place, which are
claimed to have been lost to the State because mineral in character.

In your said office letter is set forth the proceedings initiated by the
State and the summary of the testimony offered, tending to establish
the mineral character of the base lands; from which it appears that
hearings were held in 1894, under a practice then pursued permitting
an inquiry as to the character of the base lands before selection hal
been made of lieu lands; that these hearings were ex 1)arte, no one
having been. detailed to represent the government, and in each instance
two witnesses were introduced on behalf of the State, their testimony
being largely speculative as to the value of the lands for mining pur-
poses, no actual development of valuable mineral deposits being shown.

Upon these records both your office and the local officers adjudged
these base lands to be mineral, and in 1899 and 1900 the lieu selections
in question were made.
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The base lands were surveyed between the years 1881 and 1885, and
in each instance were returned as non-mineral b the deputy mineral
surveyor, and your office letter of the 9th instant reports that there
are no mining or other claims of record covering any portion or these
base lands.

The following are taken front the circular of March 6, last (32 L. D.,
39), prescribing rules and egulations to be observed in the adjustment
of the grants to the several States and Territories, made in aid of the
support of the common schools, namely:

RC.E 1. When a school section is identified by the government survey and no claim
is at the date when the right of the State would attach, if at all, asserted thereto
under the mining or other public land laws, the presumption arises that the title to
the land has passed to the State, but this presumption may be overcome by the
submission of a satisfactory showing to the contrary. Applications presented under
the mining laws covering parts of a school section xvill be disposed of in the same
manner as other contest cases.

RULE 2. The State will not be permitted to make selection in lieu of land within a
school section alleged to be mineral in character and for that reason excepted from
its grant, whether returned by the surveyor-general as mineral or otherwise, in the
absence of satisfactory proof that the base land was known to be chiefly valuable for
mineral at the (late when the State's right thereto would have attached, if at all.
The proof must show the kind of mineral discovered upon the land and the extent
thereof, when and by whom the discoveries were made, as far as practicable, whether
any claim to the land xvas asserted under the mining laws at the date when the
State's right thereto attached, if at all, and if so by whom, the nature and extent of
the mining improvements placed upon the land by the mineral claimant, and what
efforts have been and are being made to develop the land in good faith for mineral
purposes. If, in any case, the proof does not clearly show that the base land was
known to contain valuable mineral deposits, and to be chiefly valuable on account of
such deposits at the date the State's right would have attached thereto, a selection
in lieu thereof will not be permitted. A certificate of the proper authorities that the
base lands have not been sold, encumbered or otherwise disposed of must also be
furnished.

The list submitted for approval and now under'consideration is the
result of the proceedings originally instituted by the State to establish
the character of the base lands, and is the first consideration thereof
by the Secretary of the Interior.

The proof offered b the State for the purpose of establishing the
mineral character of the lands made bases for the selections in ques-
tion, falls far short of showing such lands were of known mineral
character at the date of survev or at all, and does not overcome the
presumption that the title thereto passed to the State upon their
identification by survey. There were at that time no adverse claims
asserted to any portion of these lands under the mining or other public
land laws. The Department therefore returns the list in question
without approval.
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UNION PACIFIC RAII.ROAD CO.

Request of the Union Pacific Railroad Company that the departmental
decision of March 16, 1903, 32 L. D., 48, be so modified as to permit
the issuance of patents to said company, without further delay, for
lands within its grant situate in ranges 115 and 116 west, Evanston
land district, Wyoming, denied by Acting Secretary Ryan April 25,
1903.

STATE SELECTION-PREFERENCE RIGH1T-ACT OF MARCH 3, 1893.

MCFARLAND V. STATE OF IDAHO.

The preference right over any person or corporation, for the period of sixty days from
the filing of the township plat of survey, accorded to certain States by the act of
March 3, 1893, within which to select lands under grants made by the act of
February 22, 1889, applies to the State of Idaho as much as to the other States
named in said act of 1893, notwithstanding said State was not included among
those to which grants were made by the act of 1889.

Failure on the part of the State to publish notice of an application for the survey
of lands within thirty days from the date of such application, as provided by
the act of August 18, 1894, does not affect its preference right to select such lands,
for the period of sixty days from the filing of the township plat of survey, con-
ferred by the act of Mlarch 3, 1893.

The fact that land sought to be selected by the State for university purposes was
returned and classified as mineral is no bar to such selection, if there is not
within the limits of such tract any known valuable mineral deposit; and any
question as to the tract lying within six miles of a known mining claim is wholly
between the State and the United States.

Acting Secret(ry Ryan to the owinmi/ssi)?wt of the General LandOjice,
(F. L. C.) Jfay 1, 190,'. (G. B. G.)

This is theappeal of Robert E. McFarland from your office decision
of September 13, 1902, denying his timber and stone application for
the S. of the SW. 4 and the S. 2' of the SE. of Sec. 5, T. 38 N.,
R. 4 E., Lewiston land district, Idaho.

This township was surveyed upon the application of the governor
of the State o Idaho under the act of August 18, 1894 (28 Stat., 32,
394-395), and the lands therein were withdrawn from settlemnent and
entry in accordance with an order of your office of March 2, 1899.
The plat of survey was filed in the local land office April 17, 1902,
and on that dav the said application of McFarland was filed, but was
suspended by the local officers pending the sixty days' preference
right period to select said tract accorded to the State under the act of.
March 3, 1893 (27 Stat., 572, 592-593).

June 6, 1902, which was prior to the expiration of the sixty days'
period from the filing of the township plat of survey, the State selected
said land for university purposes, per list No. 4, whereupon the local
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officers rejected McFarland's application, and he appealed, contending
before your office and still insisting that the State, having failed to
publish a notice of its application for survey within thirty days from
the date of such application, as provided by the act of August 18,
1894, sojpra, was not entitled to a preference right of selection under
that act.

The action of your office herein is put upon the ground that the
State had a general preference right of selection under said act of
March 3, 1893, for sixty days after the filing of the township plat of
survey, that during such time the land was not subject to McFarland's
application, and that the State having regularly selected the'land dur-
ing the preference right period given by said last named act, the
application of McFarland must be denied.

The act of March , 1893, s8.pwra, making appropriation for surveys
and resurveys of public lands, provides:

That the States of North Dakota, South Dakota, Montana, Idaho, and Washington
shall have a preference right over any person or corporation to select land subject to
entry by said States granted to said States by the act of Congress approved Febru-
ary twentv-second, eighteen hundred and eighty-nine [25 Stat., 681], for a period of
sixty days after lands have been surveyed and duly declared to be subject to selec-
tion and entry under the general land laws of the United States.

A peculiaritv of the act of March 3, 1893, not noted in the decision
of your office and not referred to by the appellant, is, that while it
provides in terms that the State of Idaho shall have a preference right
over any person or corporation to select land subject to selection by
said State under the grants of land made by the act of February 22,
1889, the act of 1889 referred to does not make a grant of lands to the
State of Idaho, and, therefore, strictly speaking, there. are no lands
subject to selection by said State under that act.

The State of Idaho takes its grant of lands for university purposes
by section 8 of the act of July 3, 1890, entitled, "An act to provide
for the admission of the State of Idaho into the Union," and it may
be argued with some force that inasmuch as the preference right of
selection accorded by the act of 1893 is only of lands granted by the
act of 1889), such right does not extend to the State of Idaho in view
of the fact that the privilege conferred is in derogation of the rights
of claimants under the public land laws, and ordinarily should be
construed strictly. This argument is, however, in some respects weak.
It would result, if adopted, in the conclusion that Congress did not
intend by the act of 1893 to confer any benefit whatsoever upon the
State of Idaho, and yet the State of Idaho is mentioned in the same
connection as the other States, and apparently the intention with
reference to this State is the same as with reference to the other
States so named; and to sav that Congress did not intend to confer the
same benefit on the State of Idaho as upon the other States is to say
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either that the mention of this State was inadvertent or that the
statute itself is absurd. It is a familiar rule that a statute should be
so construed, if possible, that the whole of it may stand. This may
be done in the present instance. It is believed that it was the inten-
tion of Congress to confer upon the States named a preference right
to select lands confirmed to them by the acts respectively admitting
them into the Union. This view mleets the difficulties of construction
and is in keeping with the manifest policy of Congress. In answer to
the suggestion that the statute should be construed strictly, it should
be said that if there were doubt as to the extent of the benefit con-
ferred nothing could be taken for granted. but as to this there is no
doubt, the doubt arising upon the question as to what States are
included within the benefit. There is no apparent reason why the
State of Idaho should not have the same privilege in respect to a
preference right of selection as the other States named.

The principal difference between the acts of 1893 and 1894 is that,
under the act of 1893 lands are reserved for the benefit of the State for
a period of sixty days from the filing of the township plat of survey,
whereas, under the act of 1894, lands are reserved from the date of the
filing of the application for survey, if the publication required by that
act is made. There would seem to be no good reason why the State
may not apply for a survey of these lands under the act of 1894 and
waive its right to have them withdrawn from the date of the appli-
cation by failing to publish the necessary notice, inasmuch as it had
a right to rely, and did rely, upon the terms of the act of 1893 for a
preference right for sixty days from the filing of the township plat
of survey. It is not believed that the State lost any right which it
otherwise had under the act of 1893 by failing to comply with some of
the requirements of the act of 1894.

But it is urged that the lands in controversy were, at the time of the
application for survey, as well as at the date of selection, situated
within six miles of a known mining claim then being operated, and
were returned and classified as mineral bearing lands. This, if true,
is without force in support of this timber and stone application. If
the land is known to be chieflv valuable for the mineral it contains, it
is no more subject to a timber and stone application than to the State
selection; and if there is not within the limits of such tract any valu-
able mineral deposit, as is stated in an affidavit filed in support of said
application, it was subject to the State selection. The question of its
lying within six miles of a mining claim is one wholly between the
State and the United States, subject to the regulations in such cases.

The decision appealed from is affirmed.
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MELDER V. WHITE.

Departmental decision herein of August 31,.1898 (not reported), on
appeal, of May 22, 1899 (28 L. D., 412), on motion for review, and of
September 2, 1899 (not reported), on petition for rehearing, which
were withdrawn by departmental decision of December 20, 1901 (not
reported), pending supplemental hearing, reinstated, and White's entry
relieved from suspension, by decision of Acting Secretary Ryan of
May 1, 1903.

FOREST RESERVE-DISPOSAL OF DEAD AND FALLEN TIMBER.

OPINION.

When actual possession of land held in private right in a forest reserve is abandoned
by the owner, and conditions exist by reason of fallen or dead timber which
make it a menace to the safety of the forest growth on the reservation, it is
within the power of the Secretary of the Interior to take proper measures for the
abatement of such conditions.

Assistant Attorney- General Gamptell to the Secretary of the nterior,
JHay 4, 1903. (J. R. W.)

I have considered the reference to me April 21, 1903, of the letter
of the Commissioner of the General Land Office of March 28, 1903,
for opinion on the question presented. The Commissioner's letter
states-

that the question has been presented by the forest supervisors as to whether or not
they may, pending acceptance of the reconveyance of these lands, consider applica-
tions for this material; as it is from these lands that parties so often desire to take
firewood, posts and poles, thereby affording an opportunity, which should be im-
proved, if possible, for clearing the lands of what constitutes a source of fire danger.

While realizing that it is quite as necessary a-protective measure to clear lands, in
this situation, of the dead and dry timber, as to clear the adjoining public lands of
the same kind of fire menace, and accepting the general proposition that lands which
are base for lieu selections eventually become the property of the United States, this
office hesitates to advise the forest officers on the subject in view of Department letter
of December 22, 1902, in the White Pine Lumber Company case, and of Jahuary 5,
1903, in the Lindsley Bros. Company case, directing that action in those cases be
suspended until final action should be had on the relinquishments to the United
States of the lands involved.

The prime object of the act of March 3, 1891 (26 Stat., 1095, 1103),
was to promote and conserve for public use the forest growth of the
tracts so reserved, and it was held (15 L. D., 284, 285)-

that these lands remain under the control of this Department, and that there is
authority to make all rules and regulations proper and necessary to carry into execu-
tion the provisions of the law authorizing the withdrawal of such lands and to the
realization of the objects of that legislation.
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By the act of June 4, 1897 (30 Stats., 11, 35), for the protection of
the forests in the reservations so created, it was expressly provided
that:

The Secretary of the Interior shall make provisions for the protection against
destruction by fire and depredations upon the public forests and forest reservations
which may have been set aside or which may be hereafter set aside under the said
act of March third, eighteen hundred and ninety-one, and which may be continued;
and he may make such rules and regulations and establish such service as will insure
the objects of such reservations, namely, to regulate their occupancy and use and to
preserve the forests thereon from destruction; and any violation of the provisions of
this act or such rules and regulations shall be punished as is provided for in the act
of June fourth, eighteen hundred and eighty-eight, amending section fifty-three
hundred and eighty-eight of the Revised Statutes of the United States.

Another provision of this act (ib., 36) was that intended to secure
complete title by the government to all land held in private right by
inviting its relinquishment by the owner in exchange for other land.
It is significant of the extent of control over the lands within the
forest reservations that while the act (ib. 36) saved rights of ingress
and egress of actual settlers, residents, miners, and prospectors, such
right was accorded only with the proviso: " that such persons comply
with the rules and regulations covering such forest reservations."

When one having private right to land in a forest reservation
accepts the provisions of the act of June 4, 1897, by elinquishing
to the government the title or right he has, or by attempting to do
so, he thereby abandons its control and submits the land to the
control of the government. If such land by reason of fallen and dead
timber, or other inflammable material, is a menace to the forest growth
upon the surroundifig lands the authority of the Department extends
to the abatement of such dangerous conditions. Pending the consid-
eration by the Department of an offered exchange, the control of the
lands abandoned by the owner must for safety of the reservation be
lodged somewhere, and as no other authority exists authorized to con-
trol it but that of the owner and the Secretary of the Interior, when
actual possession of such land is abandoned by the owner, the right
of control and police for safety of that and the surrounding lands
immediately devolves upon the Secretary of the Interior as a necessity
arising from the conditions and the duty to regulate, control, and pro-
tect the reservation.

I am therefore of opinion that when actual possession of land held
in private right in a forest reservation is abandoned by the owner,
and conditions exist by reason of fallen or dead timber which make it
a menace to the safety of the forest growth on the reservation, it is
within the powers of the Secretary to take any proper measures for
the abatement of such conditions, either by authorizing the removal
of such inflammable material by parties desiring to make use of it with
or without sale of it, or, if necessary, by clearing, burning, and destroy-
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ing the dangerous material as a protective measure by persons employed
for that purpose.

If a profit results, the fund so received should be kept account of
until final action upon the relinquishment, to e paid to the owner if
the title he tenders is not finally accepted, the right of control so exist
ing and exercised being regarded as a conserving one simply for safety
of the property and its surroundings.

Approved, May 4 1903.
THos. RYAN, Acting Secretar 5.

CALIFORKIA-EXTRATERIRITORIAL EXECUTION OF DEEDS.

FRANK H. HEREFORD.

A duly appointed commissioner of deeds for the State of California is an officer of
that State, and deeds executed outside of the State before such commissioner are
not, in contemplation of law, extraterritorially executed, but have the sante
force and effect as if executed within said State before any officer authorized by
law to take acknowledgments.

Acting Seceetary Riyan to Fraqck J1. Ireford, Tucson, Arizona, lJaiy
(F. L. C.) 4, 1903. (J. R. W.)

I am in receipt of your letter of April 18, 1903, making reference
to departmental decisions of November 26. and December 31, 1902, in
Frank H. Hereford (32 L. D., 31), respecting proof of acknowledg-
ment of deeds, extraterritoriall y executed, required by section 1189,
Civil Code of California, as amended by the act of February 26, 1897
(acts 1897, age 45, California), and requesting a further explanation
as to its application to deeds acknowledged outside of California
before a commissioner of deeds appointed by the governor of that
State.

A commissioner of deeds appointed by the governor under section
811, Political Code of California,. is a officer of that State, the record
of whose appointment anti whose signature is evidenced by the records
in the office of the Secretary of State of California (sections 817 and
814 Political Code, California), and section 813 of such code provides
that:

acknowledgments and proofs certified by commissioners of deeds, have the same force
and effect, to all intents and purposes, as if done and certified i this State by any
officer authorized by law to perform such acts.

Such deeds are not, in contemplation of law, extraterritorially exe-
cuted; nor are they within the letter or spirit of section 1189 as
amended, or of the departmental decision construing the same.
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RAILROAD GRANT-PURCHASER-SECTION 5, ACT OF MARCH 3, 1887.

WILLIAMS ET AL. M? ELLIOTT.

Lands having been certified under the act of June 3, 1856, on account of the Wills
Valley grant, in excess of the amount granted, and suit having been instituted
to recover such excess, no further certifications of lands will be made under said
grant, even though they are of the prescribed number within the place limits
and free from adverse claims or rights at the date of the definite location of said
road. Where such lands have been sold, however, as a part of the grant and
before the ascertainmient of such excess, it must be held that the equity of the
purchaser is superior to the right of the United States to retain said lands on
account of the excess in certifications; and by way of assurance to the purchaser's
title under the railroad grant, his purchase of the lands under the provisions of
section 5 of the act of March 3, 1887, may be permitted to stand.

Adverse claims asserted to these lands under the homestead and pre-emption laws
denied, for the reasons () that although the Department has found that an
excess exists in approvals made on account of the Wills Valley grant, the ques-
tion is pending in the courts, and the granted sections within the place limits
not certified on account of the grant have never been restored to entry; (2) that
the settlements alleged to have been made in 1882 were not because of any
decision of this Department holding the lands in question excepted from the
grant and subject to settlement; (3) that upon the facts shown if would seem
that the United States is withoot jurisdiction to entertain claims thereto under
the settlement laws; and (4) that even should these lands be held excepted front
the Wills Valley grant and subject to the provisions of the act of 1887, the
showing made in support of claims asserted thereto under the settlement laws is
not sufficient to defeat the right of purchase under the fifth section of the act.

Acting Secretary Ryqan to the in ssioner of te General Land Ofice,
(F. L. C.) XIay 5, 1903. (F. W. C.)

The Department has considered the appeals of Allen Williams et a.
from vour office decision of August 7, 1902, sustaining the purchase
made by James M. Elliott, junior, under the provisions of Sec. 5 of
the act of March 3, 1887 (24 Stat., 556), of an undivided moiety of the
SW. 4 of NE. 4, SE. 4 of NW. 4, N. of SW. , SE. 41 of SW. 4,
and SE. of Sec. 1, T. 12 S., R. 5 E., Huntsville land district,
Alabama.

These lands are within the primary limits common to two grants
made by the act of June 3, 1856 (11 Stat., 17), to the State of Alabama;
one to aid in the construction of a railroad from Gadsden to connect
with the Georgia and Tennessee line of railroads through Chatooga,
Wills and Lookout valleys, which grant was conferred by the State
upon the Wills Valley Railroad Companv, and the other to aid in the
construction of a railroad from Tennessee river at or near Gunters
Landing to Gadsden on the Coosa river, which grant was conferred
by the State upon the Tennessee and Coosa Railroad Company.

In aordance with an act of the State legislature the Wills Vallev
Railroad Company was consolidated with the Northeast and South
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western Railroad Company, the claimant through the State to another
grant made by the act of 1856, the name of the new corporation being
known as the Alabama and Chattanooga Railroad Company, and said
road was duly constructed as early as May, 1871. The portion of the
Tennessee and Coosa railroad opposite to which the lands in question
lie, was also constructed prior to September 29, 1890. A full section
of the Tennessee and Coosa railroad, as provided for in the act of
1856, was never constructed, and because of this fact it was held in
departmental decision of January 30, 1891 (12 L. D., 254), that no
portion of that grant had been earned and that the entire grant was
forfeited by the general forfeiture act of September 29, 1890 (26
Stat., 496). This decision was in error (see case of the United States
v. Tennessee and Coosa Railroad Company, 176 U. S., 242). May 13,
1885, the Alabama and Chattanooga Railroad Company listed the
lands in question as a part of its grant, and because of the erroneous
holding by this Department that the grant for the Tennessee and
Coosa railroad opposite constructed road had been forfeited by the
act of September 29, 1890, and because it was shown that there had
been certified on account of the Wills Valley grant more than an
amount equal to a moiety of the lands within the conflict between the
grant for that road and the Tennessee and Coosa railroad, depart-
mental decision of May 13, 1893 (16 L. D., 42), affirmed your office
decision of January 26, 1892, holding said listing for cancellation, and
on January 1, 1894, Elliott was permitted to make purchase of these
lands, with the exception of the SE. i of NW. , under the provisions
of section three of -said act of 1890. The reason he did not include
the SE. of NW. 4 in his purchase was that the act of 1890 limited a
purchase to 320 acres.

It should be here stated that after the consolidation of the Wills
Valley Railroad Company with the Northeast and Southwestern Rail-
road Company these two grants were in their administration b the
land department treated as an entirety instead of as separate grants,
with the result that because there was a large deficit in the grant for
the Northeast and Southwestern portion of the grant, an excess was
created in approvals made along the Wills Valley portion. It was not,
however, until 1887 that the adjustment of the two roads as an entirety
was held to be erroneous and that steps were taken to identify and
recover the excess opposite the Wills Valley portion. See United
States v. Alabama State Land Company (14 L. D., 129). The suit
instituted to recover this claimed excess is still pending in the courts
and, so far as this Department is informed, has never been brought to
a hearing.

In the papers on file in your office relating to the Alabama and
Chattanooga railroad, it is alleged that in order to secure the construc-
tion of that road the legislature of the State, by acts of February 9,
1867, and September 22, 1868, authorized the governor to endorse
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the bonds of said road, and that by reason of such endorsements the
State became liable for the sum of $7,200,000; that to secure the State
against loss on account of said endorsements the company executed to
the State mortgages, dated December 19, 1868, and March 2, 1870,
upon all the properties of the railroad company including the lands
granted in aid of the construction thereof by the act of June 3, 1856;
that the railroad company made default in the payment of interest
due on the bonds and that the State, after. paying about 40,000
interest, foreclosed the mortgages, and, in making settlement with the
bondholders under the act of February 23, 1876, commonly known as
the Debt Settlement Act, the State on February 8, 1877, conveyed all
the lands granted by the act of 1856 to aid in the construction of the
Alabama and Chattanooga railroad, to John Swann and John A. Billups,
as trustees; that on or about December 8, 1886, said trustees, at the
request of the beneficiaries in the trust deed, for a valuable and adequate
consideration, conveyed all the undisposed of lands to the Alabama
State Land Company, a corporation under the laws of Alabama, which
company is the present claimant under the grant of 1856, on account
of the Wills Valley and the Northeast and Southwestern railroads.

In the record made in this case it is shown that the Alabama State
Land Company, on April 7, 1890, conveyed the lands here in question
to one Obal Christopher, who, in the following year, transferred them
to Elliott.

Williams and others, with the exception of Samuel T. Fowler, lay
claim to the land in question by reason of settlements made thereon
during the year 1882 and since maintained. Fowler's claim rests alone
on a homestead application proffered March 25, 1892.

The controversy between these several claimants has been twice
before considered by the Department. See departmental decisions of
October 31, 1900 (30 L. D., 319), and December 26, 1901 (not reported).
In the decision of October 31, 1900, it was held that the forfeiture act
of September 29, 1890, bad no application to the lands in question
because both roads had been constructed opposite these lands prior to
the date of the passage of that act, and it was further held in said deci-
sion, because of the decision of the Supreme Court in the case of United
States v. Tennessee and Coosa Railroad Company, supra, that Elliott,
who also claimed an interest in this land through purchase from that
company, was duly protected through such purchase in a moiety of the
lands. As it bad been before shown that there had been certified to
the State of Alabama on account of the Wills Valley road, a large
quantity of land in excess of the amount granted, it was said in said
departmental decision that no further claim to land on account of that
grant would be entertained, citing Sioux City and St. Paul R. R. Co.
v. United States (159 U. S., 349), and for that reason, treating the
lands as excepted from that grant, it was said that Elliott might also be
protected in the remaining moiety of the lands under the provisions of
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section five of the act of March 3, 1887 (24 Stat., 556), through his
purchase from the Alabama State Land Company. It was under the
proceedings thereafter instituted by Elliott, because of said suggestion
and with a view of establishing his right under the act of 1887 to a
moiety of the lands purchased of the Alabama State Land Company,
that the matter is again before this Department, your decision sustain-
ing the claimed right of purchase.

From a more careful consideration of the matter it is the opinion of
this Department that-the equity of the United States would prevail as
against the railroad company were the ompany the claimant to this
land, in the event that the pending suit be decided in favor of the
United States, for the railroad company would not be heard to claim
more lands when it had alreadv been shown to have received an excess,
but, as the title to a moiety of this land was fully earned 'b the con-
struction of the road, being part of an odd-numbered section and
within the place limits, and having been sold to a ona fide purchaser
who made purchase while the grant was treated as a part of the North-
east and Southwestern railroad, the two being adjusted as one,
that the equity of such purchaser is superior to that of the United
States and that the decision in the case of the Sioux City and St. Paul
Railroad Company i. United States, supra, can have no application.
In this view it results that the United States is without jurisdiction to
make other disposition of this land than under or through the grant,
and as no harm can result by permitting Elliott, who claims under the
grant, to make purchase of the land under the act of 1887, which by
way of assurance will quiet his title, his purchase made thereunder
will be permitted to stand.

In disposing of the claims asserted under the settlement laws it is
sufficient to say (1) that although it has been determined by this
Department that an excess exists in approvals made on account of the
Wills Valley grant, the question is pending in the courts by reason of
the suit to recover such excess, and the granted sections within the
place or primary limits not certified or approved on account of the
grant have never been restored to entry; (2) that the settlements made
in 1882 were not based upon anv decision by this Department holding
these lands excepted from the grant and subject to settlement, for
until 1887 the two grants were treated as one and when so considered
there is no excess; (3) that the views herein expressed assume that
the United States has already made disposal of these lands and is with-
out jurisdiction to entertain claims thereto under the settlement laws,
and (4) even if held to be excepted from the Wills Valley grant and
subject to the provisions of the act of 1887 that your office decision
rightly holds that the claims asserted by Williams et a. would not
defeat the right of purchase as applied for under the fifth section of
that act.'

For the reasons herein given your office decision is affirmed.
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SCHOOL LAND-MIINERAL CHARACTER-SURVEYOR'S RETURN.

STATE OF UTAH.

A grant of lands to a State for school purposes does not carry lands known to be
chiefly valuable for mineral at the time when the State's right would attach,
if at all.

A mineral return by the surveyor-general does not have the effect to establish the
character of lands as chiefly valuable for mineral, and can not of itself operate
to take lands out of the grant to the State, as mineral lands; this can only be
done by proof clearly showing that the lands were, at the tine when the right
of the State would have attached, known to contain valuable deposits of mineral,
and to be chiefly valuable on account of such deposits.

Acting Secretary Ryan to the Conhni.ssioner of the Gentral and oface,
(F. L. C.) ilay 5, 1903. (A. B. P.)

This is an appeal by the State of Utah from your office decision of
July 10, 1902, whereby the petition filed by said State, March 25, 1902,
asking that a hearing be ordered to determine whether the lands
embraced in Sec. 2, T. 14 S., R. 6 E., and Sec. 36, T. 12 S., R. 6 E.,
passed to the State under its school grant made by section 6 of the act
of July 16, 1894 (28 Stat., 107-109), or were excepted from said grant
because known to contain valuable mineral deposits at the date when
the State's right must have attached thereto, if at all, was dismissed.

Utah was admitted into the Union as a State by proclamation of the
President, January 4, 1896 (29 Stat., 876). The lands in question
were surveyed prior to that time, and were returned by the surveyor-
general as mineral (coal) lands.

The petition avers, in substance, that the lands have never been
known to contain valuable deposits of coal or other mineral, and that
the same was at the date of the State's admission into the Union (the
time when its rights thereto must have attached, if at all) of the class
and character of lands intended by Congress to pass under its said
grant.

The request for a hearing is predicated upon the theory that, in view
of the surveyor-general's return, the lands can not be regarded or dealt
with as having passed to the State so long as such return remains sub-
sisting. The contention by the appeal is upon the same theory.

It is settled law that a grant of school lands to a State does not carrv
lands known to be chiefly valuable for mineral at the time when the
State's right would attach, if at all. A mere mineral return by the
surveyor-general, however, does not have the effect to establish the
character of lands as chiefly valuable for mineral, and can not, there-
fore, in and of itself, operate to take lands out of the grant to the
State, as mineral lands. This could only be done by proof clearly
showing that the lands were, at the time when the right of the State
would have attached, known to contain valuable deposits of mineral,
and to be chiefly valuable on account of such deposits.
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By the circular of instructions issued by your office, with the
approval of this Department, March 6, 1903 (32 L. D., 39), it. is
declared, among other things, as follows:

RULE 1. When a school section is identified by the government survey and nDo
claim is at the date when the right of the State would attach, if at all, asserted
thereto under the mining or other public land laws, the presumption arises that the
title to the land has passed to the State, but this presumption may be overcomeby the
submission of a satisfactory showing to the contrary. Applications presented under
the mining laws covering parts of a school section will be disposed of in the same
manner as other contest cases.

RULE 2. The State will not be permitted to make selection in lieu of land within
* a school section alleged to be mineral in character and for that reason excepted from

its grant, whether returned by the surveyor-general as mineral or otherwise, in the
absence of satisfactory proof that the base land was known to be chiefly valuable for
mineral at the date when the State's right thereto would have attached, if at all.
The proof must show the kind of mineral discovered upon the land and the extent

' thereof, when and by whom the discoveries were made, as far as practicable, whether
any claim to the land was asserted under the mining laws at the date when the
State's right thereto attached, if at all, and if so by whom, the nature and extent of
the mining improvements placed upon the land by the mineral claimant, and what
efforts have been and are being made to develop the land in good faith for mineral
purposes. If, in any case, the proof does not clearly show that the base land was
known to contain valuable mineral deposits, and to be chiefly valuable on account
of such deposits, at the date the State's right would have attached thereto, a selec-
tion in lieu thereof vill not be permitted. A certificate of the proper authorities
that the base lands have not been sold, encumbered or otherwise disposed of must
also be furnished.

There is nothing in the record to show that any claim tinder the
mining laws was asserted to the lands here in question, or to any por-
tion thereof, at the time when the right of the State must have attached
thereto, if at all (which was the date the State was adipitted into the
Union), and it is therefore to be presumed that they passed to the
State under its said grant. In view of this presumption, which sub-
sists until overcome b satisfactory proof to the contrary as provided
in said circular, the land department would not be justified to order a

hearing as asked by the State in its petition. The lands being pre-
sumably the property of the State under its said grant, notwithstand-
ing the mineral return of the survevor-general, no useful purpose
could be accomplished by such a proceeding.

It is stated in the record that a large number of coal filings have
been made for portions of the lands in said section 2, township 14
south, range 6 east. Such filings should not have been allowed in the
absence of a determination (upon notice to all parties interested, as in
other contest cases), that the lands were known to be chiefly valuable
for coal deposits at the date the State was admitted into the Union.
You will therefore direct the local.officers to notifv the coal claimants
that their filings will be canceled unless within a reasonable time, to
be fixed by your office, they shall, after proper notice to the State,
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and other interested parties, if any, submit evidence to satisfactorily
show that the lands covered bv such filings were known to be chiefly
valuable for coal at the date the State was admitted into the Union.
If evidence shall be submitted for the purpose and in the manner
required, the case will be considered and adjudicated as are other con-
test cases; otherwise, the coal filings will be canceled.

The decision of your office is modified to conform to the views herein
expressed.

FOREST RESERVE-INDIAN- LANDS-ACT OF JNE 4, 1S97.

HIRAM M. HAMILTON.

Lands which are to be disposed of for the benefit of a tribe of Indians, and only
under laws which require a cash payment, are not subject to selection under
the act of June 4, 1897.

Acting Secretory Ryan to the omninssioner of the General Land
(F. L. C.) Oflee, leeay 5, 1903. (W. C. P.)

Hiram M. Hamilton b his attornev-in-fact Robert E. Sloan, has
appealed from your office decision of November 30, 1902, rejecting
his application of April 6, 1901 (018 your office series), under the act
of June 4, 1897 (30 Stat., 36), to select the SW. 4 of SW. 4 of Sec. 4,
SW. 4 of NE. 4 of Sec. 8, SW. i of NE. J and NE. 4 of NW. of Sec.
17, T. 34 N., R. 3 W., N. M. M., Durango, Colorado, in lieu of lands
relinquished to the United States in the Lake Tahoe forest reserve,
California.

Your office rejected the selection upon the theory that the lands
applied for are "located in what was formerly the Ute Indian reserva-
tion, ceded to the United States under an agreement with the Ute
Indians which was accepted and ratified by the act of Congress
approved June 15, 1880 (21 Stat., 199)," and that the provisions of
said act require that the lands so ceded shall be disposed of by cash
entry only.

It is insisted, upon appeal, that these tracts are not a part of the
lands ceded b the agreement ratified by said act of June 15, 1880,
and that they are located in what was formerly the Southern Ute
Indian reservation, opened to settlement and entry under the act of
February 20, 1895 (28 Stat., 677).

The tracts in question are within the territorv included in the Ute
Indian reservation established by the treaty of March 2, 1868 (15
Stat., 619). and within the reservation, established in pursuance of the
provisions of the agreement with said Indians, approved by the act of
June 15, 1880, supra, for the Southern Utes. They never came under
the operation of the provisions of said act of 1880 in respect of the
disposal of the lands ceded by the agreement thereby ratified. An
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agreement was negotiated by commissioners on the part of the United
States with the Southern Utes, November 13, 1888, but was never
ratified by Congress, and by the act of February 20, 1895, os-pra, it
was enacted that said agreement ' be and the same is hereby annulled
and the treaty made with said Indians June 15, 1880, be carried out
as herein provided, and as further provided by the general laws for
settling Indians in severalty." It was then provided in said act that
the Secretary of the Interior should cause allotments of land in sever-
alty to be made to such of the Southern Ute Indians as might be con-
sidered by him qualified to take the same, such allotments to be made
in accordance with the provisions of the act of June 15, 1880; that a
certain portion of said reservation be set apart for the sole and exclu-
sive use of such of said Indians as did not elect or were not deemed
qualified to take allotments in severalty, and that the lands embraced
within said reservation, except such as might be allotted or reserved,
should be by proclamation of the President declared opened to occu-
pancy and settlement, " and thereupon said lands shall be and become
a part of the public domain of the U~nited States and shall be subject
to entry under the desert, homestead, and townsite laws and the laws
governing the disposition of coal, mineral, stone and timber lands; but
no homestead settler shall receive a title to any portion of such lands
at less than one dollar and twenty-five cents per acre." It was further
provided that the moneys realized from the sale of said lands should
be paid to, or expended for the benefit of, the Southern Ute Indians.

By Executive proclamation of April 13, 1899 (31 Stat., 1947), the
lands were opened to settlement and entry May 4, 1899, instructions
to govern the disposition thereof being issued April 15, 1899 (28 L.
D., 271).

While the modes of entry provided for these lands are somewhat
extended the situation is in all essentials like that presented in the
case of William C. Quinlan (30 L. D.. 268), and this case is governed
by the rule announced there. The rule that where Congress has
declared that lands shall be disposed of under specific laws this Depart-
ment has no authority to dispose of them in a different manner, has
been recognized and applied in various decisions of the Department.
(State of Utah, 30 L. D., 301; Joseph S. White, 30 L. D., 536, and
authorities there cited.) Lands which are to be disposed of for the
benefit of a tribe of Indians, and only under laws which require a cash
payment, are not subject to selection under the act of June 4, 1897.
This application can not be allowed, and the action of your office
denying the same is, for the reasons given herein, affirmed.
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FOREST RESERVE-LIEU SELECTION-ACT OF JUNE 4, 1897.

RICARD L. POWELL.

Under the exchange provisions of the act of June 4, 1897, title to fractional parts of
a government subdivision may be accepted by the government where the owner
relinquishes all the land in the subdivision to which he has title.

Acting Secretcury Ryan to the omni.wsi.oner of the General and
(F. L. C.) Qflee, Xay 5, 1903. (J. R. W.)

Ricard L. Powell appealed from your office decisions of October 4,
1902, and January 9, 1903, rejecting his applications, numbers 1278.
1279, and 1280, your office series, under the act of June 4, 1897 (30
Stat., 36), to select certain lands at Las Cruces, New Mexico, in lieu
of land relinquished to the United States in the Pikes Peak forest
reserve, Colorado.

The applications were rejected by your office because the abstract of
title showed that former owners of the subdivisions embracing the land
involved had conveyed to the Colorado Midland Railroad Company
for right of way a strip of land extending diagonally across each sub-
division assigned as base for the selections. Your office assigned as
authority for such decision the departmental decisions in F. A. Hyde
et al. (28 L. D., 284), Edgar A. Coffin (30 L. D., 15), and Frederick
W. Kehl, September 19, 1902 (not rieported), wherein your office
states that: "It was held that this office could not accept land thus
encumbered by an easement in exchange for public lands."

Examination of the abstract of title shows that Dillev French, by
special warranty deed (No. 2 of abstract), July 27, 1886, for a consid-
eration of $500, purported to convey to the Colorado Midland Railway
Company "a strip of land one hundred feet wide through the south
half of the southwest quarter of the northwest quarter of the south-
west quarter of section 25, town. 13 S., R. 68 W., for right of way.'
This convevance may he ignored, as the abstract shows that title out
of the United States originated by a cash entrv of Cephas T. R.
McClelland, August 18, 1888, so that in 1886 the United States was
owner of the land, and nothing could pass by French's deed, except
such possessorv right or improvements as he may have had.

McClelland conveyed to Norman C. Jones, who June 13, 1893, by
warrantv deed, for $275, conveyed to the same railroad company " a
strip 100 feet wide, being 50 feet on each side of center line of road
across the NW. 4 SW. and S. 'T SW. 4, Sec. 25, T. 13 N., R. 68 W."
The abstract indicates that through mesne conveyances the title came
to George W. Walker, who, September 10,- 1895, by quitclaim deed
(No. 13 of abstract), for $75 conveyed to the same company a strip of
land one hundred feet wide through the northwest quarter of the
southwest quarter and the south half of the southwest quarter of said
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section 25, for right of way." In subsequent deeds of Scattergood to
Moses, of Moses to Powell, and of Powell to the United States, the
land embraced in the former grants of right of way is excepted, so
that they never took title to that part of the several government sub-
divisions traversed b the railroad, but to only so much of those sub-
divisions as had not been conveyed to the railroad company. No
easement existed on the land to which Powell got title and which he
conveyed to the United States. All the land to which Powell got
title, all of which he conveyed to the United States, was and is, if the
abstract is accurate, free of any easement or servitude. He obtained
title to and relinquished to the United States only detached portions
of government subdivisions, severed into irregular tracts b the strip
formerly conveyed to and occupied by the railroad company. It fol-
lows that the cases cited as basis for your office decision are irrelevant
and inapplicable to the facts.

The question presented by this case is not whether title subject to
a servitude can be accepted under the act of June 4, 1897, but whether
title can be accepted to fractional parts of government subdivisions
where the owner relinquishes all the land in the subdivision to which
he has title.

While the government disposes of its lands only by entire subdivi-
sions, it is of constant occurrence that private owners subdivide gov-
ernment subdivisions and dispose of their holdings in irregular par-
cels. The object of the act of June 4, 1897, was to extinguish private
title to all lands within the forest reserves, so as to secure a more
effective control. An irregular fractional tract held in private right
serves as a base for the operations of depredators, or habitat of disor-
(cerly or objectionable persons. For this reason the land department
in administration of the act has refused to accept relinquishment of
part only of a subdivision when the abstract showed that the relin-
quisher was owner of all of it or of more of it than his deed conveyed
to the government. The same reason of policy that impels to the
rejection of a relinquishment of the fraction of a subdivision in cases
where the owner holds the remainder or another fraction of it prompts
to the acceptance of the relinquishment of such fraction in cases where
the owner conveys to the government the entire tract that he holds.
All the existing private title is thereby extinguished and the object of
the act is thereby promoted. Such fractional tracts, if title is other-
wise unobjectionable, should be accepted as base for selections under
the act.

Two objections lie to the abstract as presented. Neither the deeds
to the railway company, -nor the subsequent conveyances of the sub-
divisions excepting the strip so conveyed, definitely describe the
location or area of the strip. Reference is made to the road as con-
structed. The road being a visible object, ascertainable upon the
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ground, such reference is sufficient to protect the rights of the rail-
road company, but is insufficient to enable your office to ascertain the
area of the excepted strip or to determine what area of land was con-
veyed to the United States. A blue print plat, purporting to have
been made bv the chief engineer of the railroad company, is filed by
the selector, which shows the route of the road only through section
26, no subdivisions of which are here involved, but not through the
subdivisions of section 25 here in question. Attached to this plat is a
statement and computation, signed by the engineer, as to the area of
the right of way strip in the several subdivisions of section 25 in ques-
tion. This is not sworn to and should not be accepted b your office
without a verified plat of the road through the subdivisions of section
25, by which your office could verify the computations of the engineer
and satisfactorily determine the area of the fragmentary subdivisions
relinquished to the United States.

Another defect in the abstract of title is that it indicates. but does not
show, that George W. Walker, owning the land in question, died at
some time between September 10, 1895, when he executed deed No. 13
of the abstract, and July 19, 1899, when "Cora E. Sanford, formerly
Cora E. Walker, widow and residuary legatee of George W. Walker,
deceased," executed deed 16, purporting to convey the premises to
George J. Scattergood. There is no evidence of Walker's death, no
entry, memorandum, or notation of his will or of its probate, and no
evidence that his estate is settled or the claims of his creditors paid or
barred. Reference to the serious complications that arose in the
similar case of E. S. Howe, of April 18, 1903 (unreported), wherein
creditors of a decedent sought to subject to payment of the decedent's
debts land of the United States for which our office had accepted
conveyance from one taking title by mesne conveyances under the
legatee, and had issued a patent for the land selected, is sufficient to
show the necessity for greater caution in such cases. Title to lands
derived from a decedent's estate should never be accepted until it is
shown that the estate is finally settled or that the claims of creditors
upon the decedent's lands have been in some manner discharged or
barred.

For the error first mentioned vour office decision herein is vacated,
and the case is remanded to your office for further proceedings appro-
priate thereto.

MORROW ET AL. V. STATE OF OREGON ET AL.

Motion for review of departmental decision of March 16, 1903, 32
L. D., 54, denied by Acting Secretary Rvan May 5, 1903.
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SWAM.LP LANDS-MINNESOTA-C HARACTER OF LANDS.

MARY . COFFIN.

A tract of land having been found by the land department to be "swamp by field
notes," its character will not be again inquired into except upon a clear and

direct averment of the insufficiency of the evidence in the field notes to support
the finding.

A homestead entry of land subject to selection by a State under its grant of swamp

and overflowed lands, made subsequent to the grant to the State, does not

exclude the land embraced therein from the operation of the grant.
The swamp-land grant to the State of Minnesota being a grant in presenti of all land

of specific character in place, and the field notes having been accepted by both

the State and the government as the evidence by which their rights shall be

adjusted, a third party will not be allowed to question an adjustment satisfactory

to the parties themselves.
An application by the State to select lands inder its swamp grant while pending

segregates the land from other location, entry, or disposal.

Acting Secretary Ryan to the nussioner of the General Land
(S. V. P.) Office, haTuy 7, 190.3. (J. R. W.)

Mary E. Coffin filed a motion for review of departmental decision
of October 26, 1902 (unreported), canceling her application for selec-
tion under the act of June 4, 1897 (30 Stat., 36), as to the NE. NE. ,
Sec. 17, T. 58 N., R. 20 W., 4th P. M., Duluth, Minnesota.

Mrs. Coffin appealed from your office decision of June 9, 1902, in
so far as it required her to comply with the requirements of the cir-
cular of December 13, 1886 (5 L. D., 279), by filing a corroborated
affidavit that the land in its natural state was not swamp and over-
flowed and therebv rendered unfit for cultivation. It was claimed bv
Mrs. Coffin upon her appeal that the governor of Minnesota, Decem-
ber 1, 1883, had relinquished the swamp land claim of the State, but
upon examination of the records of your office the Department found
that such relinquishment was qualified and limited to the benfit of the
homestead entry of Henry J. Willis, made December 15, 1875, finally
canceled by yotir office August 15, 1893, and that the State's swamp
land seleetion was still pending. Thereupon it was held that such
selection segregated the land, and that it was not subject to selection
by Mrs. Coffin, and her selection was canceled. The motion assigns
errors in the departmental decision, that it exceeded the proper limits
of appellate jurisdiction in that (1) it deprived her of right to contest
the swamp character of the land, and if no right to contest existed
(2) it deprived her of being heard upon what the field-notes do actually
show, and the departmental decision should have been limited to a
review of that from which appeal was taken; (3) that at the date of
presentation of the State's swamp land list, the land was covered by
Willis s existing entry of record, and was not subject to the State's
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selection; (4) that the governor's relinquishment should be given a
general effect and not be limited to the benefit of Willis's entry only.

The first contention is disposed of, since the motion was filed, by
the decision in State of Minnesota (32 I. D., 65. 70), that all existing
contests or controversies in which there is no claim of actual and ona
flde settlement will be disposed of under the original plan of following
the field-notes.

As to the second contention, it must be noted that Mrs. Coffin's
brief upon appeal states that your office, February 3, 1878, 'found
said land to be 'swamp by field notes."' It is not now alleged but
that the field-notes show the land to be of the character that passed by
the grant. That question having been decided favorably to the State
in 1878, long prior to any attempt by Mrs. Coffin to acquire any
interest in the land, ought not to be reopened to the State's prejudice,
except upon a clear and direct averment of the insufficiency of the
evidence in the field-notes to support the finding.

The third contention proceeds upon a misconception of the nature
of the State's claim. It was not the location of a general right to
select or locate a quantity of public land, but was a claim of prior
grant of this specific land, so that Willis's entry did not exclude the
tract from listing by the State as previously granted. The State might
waive its grant or might insist upon it. Willis's entry, made after the
grant, would not exclude the land from its operation, or from listing
by the State as part of its prior grant.

Nor can the fourth contention be sustained. The State's grant being
npresenta of all land of specific character in place, and the field-notes

being now accepted by both the State and the government as the evi-
dence by which their rights shall be adjusted, a third party will not
be allowed to question an adjustment satisfactory to the parties them-
selves. As against a later claimant the State's application while pend-
ing segregates the land from other location, entry, or disposal. " In
the administration of the swamp land grant, lands formally claimed
thereunder must of necessity, during the pendency of such claim, be
reserved from any other disposition." St. Louis, Iron Mountain and
Southern Railway Company (11 L. D., 157, 160); Chicago. Milwaukee
and St. Paul Railway Company (15 L. D., 121, 123). It is not com-
patible with good administration to permit the filings of applications
for entry or selection to be held unacted upon until land segregated
by former pending applications may be restored to the public domain.

The State has not waived its right fixed by the decision of your
office, February 3, 1878, nor authorized its governor to do so. except
under the act of February 24, 1881 (Gen. Laws Minn. 1881, p. 205-7),
as to lands "claimed by the State as swamp lands now occupied or
held by actual settlers, their heirs or assigns, or claimants who hold
the same by virtue of homestead, pre-emption, or timber culture
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entry." The statute gave only a limited power to the governor. By
no fair construction of the act could it be held that he had power to
make a general waiver of the right of the State under its grant. It is
also clear that he did not assume to do so or to exceed the limit of the
power granted.

The motion therefore presents no reason to vacate, modify, or recall
said departmental decision, and none appearing otherwise, the same is
adhered to and the motion is denied.

RAILROAD GII-ANT-CONFIRMTATION-ACT OF MARCH 2, 1889.

WEBB ?*. LANE SUPERIOR SHIP CANAL, RAILWAY AND IRON CO.

The act of March 2, 1889, forfeited lands granted to the State of Michigan by the act of
June 3, 1856, in aid of the construction of certain railroads, and the third section
of that act confirmed certain disposals made of the forfeited land by proper offi-
cers of the United States, with a proviso "that nothing herein contained shall be
construed to confirm any sales or entries of lands, or any tract in such State selec-
tion upon which there were bonafide pre-emption or homestead claims on the
first day of May, 1888, arising or asserted by actual occupation of the land under
color of the laws of the United States, and all such pre-emption and homestead
claims are hereby confirmed." Held: That such proviso is a saving clause in
favor of such claimants who may entitle themselves to patents, and not an except-
ing clause which would prevent the confirmation becoming effective as to such
lands upon abandonment of the claims thereto.

Actiny Secretary Ryan to the Coni nissioner of the General lLand
(S. V. P.) (Vp'ie, allay 7, 1903. (E. J. H.)

The land involved herein is the undivided one-half interest in the
NW. 4 of the SW. 1 of Sec. 15, T. 43 N., R. 35 W., Marquette, Mich-
igan, land district, and the case is before the Department upon the
appeal of the plaintiff, Thomas Webb, from your office decision of
November 10, 1902, rejecting his application for confirmation of his
right thereto under the third section of the forfeiture act of March 2,
1889 (25 Stat., 1008).

The above-described tract is within the overlapping limits of the
grants for the Marquette and State Line and the Ontonagon State
Line railroads, by the act of June 3, 1856 (11 Stat., 21), and was cer-
tified to the State on account of said grants. Subsequently, upon a
change of the line of the Marquette road said tract was, on May 1,
1868, relinquished to the United States. On May 21, 1871, it was
certified to the State for the benefit of the defendant company under
the act of July 3, 1866 (14 Stat., 81), granting lands to the State of
Michigan to aid in the construction of a ship canal.

The act of March 2, 1889, 8supra, declared the lands granted by the
act of 1856 to aid in the construction of the Ontonagon and State Line-
road, opposite the unconstructed portion of that road, forfeited, with
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a provision therein confirming the title to all of said lands that had
theretofore been disposed of by the proper officers of the United
States, or under State selection, subject to the prior right of "bans
ide preemption or homestead claims on the first day of May, 1888."

In the case of Donahue v. Lake Superior Ship Canal, Railway and
Iron Company (155 U. S., 386), it was held that the lands within the
place limits of both the Marquette and Ontonagon railroads passed in
undivided moieties to each company, and following the decision in
the Cunningham case (ibid., 354), it was also held that the relinquish-
ment bv the State of Michigan to the United States of such lands was
invalid as to the undivided moiety of the Ontonagon company. The
grant, therefore, to the Marquette company, having been lawfully
surrendered to the United States prior to the selection of the tract in
controversy by the canal company, the undivided half thereof passed
to said company under its grant.

The other undivided one-half of said tract, being the land in contro-
versy herein, is claimed by the canal company under the confirmatory
provisions of the third section of said forfeiture act. The plaintiff,
Webb. also claims said undivided half interest by virtue of the con-
firmatory provisions of said act, and initiated these proceedings there-
for by filing, on January 24, 1895, an affidavit alleging that on May 1,
1888, one O'Iell was in the actual occupation of said tract, and that
he (Webb) as the assignee of O'Dell is entitled thereto.

April 5, 1895, a hearing was had in the case at which both parties
appeared and submitted testimony. The local officers found that
O'Dell had an actual residence upon the tract during the spring, sum-
mer and fall of 1888, and recommended that a patent be issued to
Webb therefor, as transferee of O'Dell; from which the canal com-
pany appealed.

November 10, 1902, your office decision found that the testimony
elicited at the hearing, regarding O'Dell's occupancy and improve-
ments on the tract, was conflicting and that it was fatally defective in
not showing that he was qualified as to citizenship, and the other
statutory requirements, to m ke entry thereof. The decision of the
local officers was reversed, the claim of Webb rejected, and. the title
to the land was held to have been confirmed in the canal company by
the act of 1889; from which Webb has appealed to the Department.

The last paragraph of the third section of the forfeiture act of
March 2, 1889, under which Webb claims the undivided one-half
interest in the land in controversy, is as follows:

That nothing herein contained shall be construed to confirm any sales or entries
of lands, or any tract in such State selection upon which there were bona fide pre-
emption or homestead claims on the first day of May, 1888, arising or asserted by
actual occupation of the land under color of the laws of the United States, and all
such pre-emption and homestead claims are hereby confirmed.
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O'Dell was not produced as a witness at the hearing, he having
moved awav from that vicinity, and the evidence submitted fails to
show satisfactorily that he was a settler on the land on May 1, 1888.
Nothing was shown regarding his qualifications to make entry, except
that he claimed to be a " Yankee " and looked like one.

Moreover, Webb makes no claim of settlement or occupancy of the
land until long after May 1, 1888, but claims the same through an
assignment or quit-claim deed bearing date January 28, 1895, from
O'Dell, who had abandoned the land in 1889.

The proviso to the third section of the act of 1889, excepting from:
the confirmation therein declared all lands included in ona A_9de pre-
emption or homestead claims on May 1, 1888, fairly considered, is a
saving clause in favor of such claimants who may entitle themselves to
patents, rather than an excepting clause, and when thus considered the
confirmation of the canal selection must be held to have become effect-
ive upon the abandonment of O'Dell's claim, even were such claim
shown to have been a valid one on May 1, 1888, which, as before
stated, is not established by the record made in this case.

Your office decision rejecting the claim of Webb and holding the
title to the land to have been confirmed in the canal company by the
act of 1889, is affirmed.

LYNx ET AL. 9. MILES.

Motion for review of departmental decision of February 14, 1903,
32 L. D., 11, denied by Acting Secretary Rvan, May 11. 1903.

MINING CLAIM-M1ILL SITE-ALASKA.

ALASKA COPPER COMPANY.

Section 2337, R. S., does not contemplate the location of a separate mill site for each of
a group of contiguous lode claims held and worked under a common ownership.

The statute requires that a mill site he used or occupied by the proprietor of the vein
or lode for nhiing or milling purposes; and some step in or directly connected
with the process of mining or some feature of milling must be performed upon,
or some recognized agency of operative mining or milling must occupy, the mill
site at the time patent is applied for to come within the purview of the statute.

Ct a}~c The statute in terns permits only " non-mineral land, ot contigiuovs to the vein or
.4te ,>..ti lode," to be appropriated for mill-site purposes.

In Alaska, the boundary lines of a mill-site location can not lawfully be laid within
sixty feet of the shore line of navigable streams, inlets, gulfs, bays, or the sea.

Aetinig Secictvay Ryan to the Commissioner of the General Ld
(S. V. P.) (ffiee, lay 12, 1903. (F. H. B.)

August 30, 1901, the Alaska Copper Company made entry, No. 84,
for the Copper Mountain group of lode mining claims and mill sites,
survey No. 419 A & B, Sitka, Alaska. The group comprises eighteen

128



Q'

C)

I

V33

TIR "IR ET- R - O .PHOT -~ ~l WAHNGO D



DECISIONS RELATING TO THE PUBLIC LANDS.

lode and an equal number of mill-site claims, bearing corresponding
names.

July 11, 1902, your office found, among other things, in substance and
effect, that there is no apparent present use or occupancy of the mill-
site claims in connection with the operation of the lode claims, but
that they appear to be held for prospective use and occupancy; and
that certain specified improvements relied upon to indicate actual use
and occupancy are located wholly upon one of the mill-site claims:
and it was held that claimant e allow-ed sixty days within which to
show use and occupancy of each mill-site claim in connection with the
particular lode with which it is claimed, upon pain of cancellation of
the entry, to the extent of the mill-site claims, in the event of default.

The company has appealed to the Department.
The lode claims are shown bv the official plat to form a compact

group, the southern extremity of which (the southwest corner of the
Sola claim-an acute angle) approaches very near to the shore line of
Copper Harbor, an arm or inlet of the North Pacific Ocean. From
this point the exterior oundaries of the group bear rapidly away
from the shore line.

By the diagram which accompanies this opinion, prepared from the
official plat, it is to be observed that the mill-site claims form an
unbroken chain in the shape of a horseshoe and surround the north-
eastern extremity of Copper Harbor, along the water's edge. so as to
occupy an uninterrupted stretch of the water front, nearly two miles
in length. Two of the mill-site claims, the Monterey and San Fran-
cisco (near the center of the chain or horseshoe), are ontignous to
and adjoin the Sola lode claim on its westerly side line and southerly
end line, respectively. The two arms of the horseshoe bear from this
point away from the mining claims, so that the most remote of the
mill-site claims lie more than half a mile in an air line from the near-
est point of the group of lode claims and nearly two miles from the
most northerly of those claims.

Provision for the acquisition of title to a mill-site is made b sec-
tion 2337 of the Revised Statutes, as follows:

Where non-mineral land not contiguous to the vein or lode is used or occupied by
the proprietor of such vein or lode for mining or milling purposes, such non-adjacent
surface-ground may be cm braced and included in an application for a patent for such
vein or lode, and the same nay be patented therewith, subje( t to the same prelimi-
nary requirements as to survey and notice as are applicable to veins or lodes; but no
location hereafter made of such non-adjacent land shall exceed five acres, and pay-
ment for the same must be made at the same rate as fixed by this chapter for the
superficies of the lode. The owner of a quartz-mill or reduction-works, not owning
a mine in connection therewith, may also receive a patent for his mill-site, as
provided in this section.

The first clause of the section is applicable here. Its manifest pur-
pose is to permit the proprietor of a lode mining claim to acquire

23286-Vol. 32-03 9 I
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a sall tract of non-contigoous, non-mineral land as directly auxiliary
to the prosecution of active mining operations upon his lode claim, or
for the erection of quartz-inills or reduction works for the treatment
of the ore produced by such operations. The area of such additional
tract is bY the terms of the statute restricted to five acres, as obviously
ample for either purpose. The logical inference is that the mill-site
proviSion i intemvied solelv to subserve a recognized practical neces-
sit;-, contemplating a accession for specified purposes to acquired
inininw rirhts, and is not a provision for the acquisition of 'er'l' addi-

tional (uperficies in connection with each lode location under section
2320. Whilst no fixed rule can well be established, it seems plain
that ordiarii lbte affodbudcant facility for the proino-
tion of mining operations upon a single body of lode claims. Ts not
tolie supposed that Congress intended a grant of an equal number of

such tracts as rightfully incident to all the lode claims of a compact
group held and worked under a common ownership. Every provision
for the disposal of the public domain is intended to subserve some
suibstantial, useful p)ose. rlhere is nothing in the language or
reason of the statute to permit a mill site to le taken and acquired in
connection with each mining claim of such a group as that in question
here. A separate nill site can not, therefore, le regarded or allowed
as complenientalv to each of these lode locations.

In any event, the relative positions of the mill-site claims of the
group, coupled with the fact that hlut one of them (the Nlaine) is used

or occupied at all, indicates that the others are included in common
with it in the application for patent upon the iistaken theory that
the sale priniple is apiplicable with respect to them as with respect
to a nulier of mining clailns held in coninuon and the location of the
greatest possible nmnber of mill-site claims, following and conforming
to the shole line of Copper Harbor. so as to surround and occupy' its
extrenitv. leads to the conviction that the real and ultimate purpose
of the applicant is, not in good faith to secure title to ground actually
needed and used for mining or milling purposes," but to secure con-
trol of and title to extensive and valuable water front. This is lmani-
festlv not in the contemplation of the statute.

The structures upon the Mailne mill-site claim are certified by the
surveyor-general to consist of " a hoarding-house, store, sawmill, and-
wharf." These ae relied upon as evidencing use and occupation of
that claim in satisfaction of the requirements of section 2337. That
they accomplish this end the Department is unable to agree. The
language of the section is, " used or occupied" for " mining or mi7/7Wvg
purposes." It contains in ternis no requirement of an expenditure in
lalior or improvements, as under sections 2324 and 2325, but the
nature of the use or occupation of the ground is prescribed, and the
character of the utilities requisite for either of such specified purposes
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is )v necessary implication made manifest.(A mill site is required to
be used or occupied distinctly and explicitly for Ynimnl;q or n1,;iing
purposes in connection with the lode claim-n with which it i associated.
This express requirement plainly contemplates a function or utilitv
ijitimatelv associated with the renoval, handling, or treatment of the
ore from the vein or lode. Some step in or direotly connected with
the process of m/n;i'if or some feature of m;llin must be performed
upon. or some recognized agenicy of operative Ylein Thq or 7illluq l must
occupy, the mill site at the time patent thereto is applied for to come
within the purview of the statute. / None of the works or structures
upon the Maine mill-site claim and here relied upon is such a mining
or milling appliance or agency as the statute contemplates, and must
be held to fall short of the requirement thereunder.

A further and equally fatal objection to the entry, with respect to
the mill-site claims, lies in the fact that these lainis are contiguous, as
a roulp. to the group of lode claims with which they ae claimed.
The statute in terms permits only non-mineral land. nof ((./ OO JS

to the vein or lode," to e appropriated for mill-site purposes, and
onlv "such nion?-wdjaueent surface ground" to be embraced and included
in 'ni application for patent for the lode claim, and limits the area of
"such non-wdjacent land" to five acres. These terms are too plain to
invite discussion. In this case the lode and mill-site claims form one
continuous, uinterrupted' group, in manifest contravention of the
plain terms of the statute.

All other considerations aside, the mill-site claims i (Luestion should
not have been allowed to p ss to etry in the positions i which they
are located. By the 10th section of the act of Mav 14, 1 ;9S' (:)0 Stat.,
409, 413), it is provided that a roadway sixtv feet in width, parallel
to the shore line as near as may be practicable, shall be reserved for
the use of the public as a highway" along all navigable streams, inlets,
gulfs. ays, and the seashore in Alaska. Evidence of the navigability
of Copper Harbor. sufficient for the purposes of this case, is found in
the certification on the companyv's behalf of the wharf extending from
the Maine mill-site claim into the waters of the harbor. Being non-
mineral lands, these mill-site claims do not fall within the exception
of mineral lands from such reservation, provided by section 26 of the
act of June 6. 1900 (31 Stat., 321, 330). and therefore their shoreward
boundaries could not lawfully be laid within sixty feet of the water's
edge.

In view of the foregoing considerations the entry, as to all the mill-
site claims, must be canceled, and it is so ordered. The decision of
your office is modified accordingly.

A/ .
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COMON1PULSYORY ATTENDANCE OF WNYITSNESSES-ACT OF JANUARY 81, 1908.

CIRCULAR.

DEPARTMENT OF THE NTERIOR,

GENERAL LAND OFFICE,

T6Vdsluington, . C, Afaree 20, 1903.

RRegietee s d R ece ivers, ited States Land Qiices.

GENTLEMEk : Your attention is directed to the provisions of the act

of Congress approved January 31, 1903 (32 Stat., 790) entitled "'An

act providing for the compulsory attendance of witnesses before reg-

isters and receivers of the land office."
The act reads as follows:

Be i t enat ed b y the Senate and House of Representatives of the aited ttes of f Aineria

in Cngress assemibled, That registers and receiver4 of the land office, or eher of

them, in all matters requiring a hearing before them, are authorized and empowered

to issue subpwnas directing the attendance of witnesses, which sbponas may be

served by any person by delivering a true copy thereof to such witness, and when

served, witnesses shall be required to attend in obedience thereto: Provided, That if

any subpuna be served under the provisions of this actby any person other than an

officer authorized by the laws of the United States, or of the State or Territory in

which the depositions are taken, the service thereof shall be proved by the affidavit

of the person serving the same: Proided faother, That said supas shall be served

within the county in which attendance is required, and at least five days before

attendance is required.
SEC. 2. That witnesses hall have the right to receive their fee for one day's attend-

ance and mileage in advance. The fees and mileage of witnesses shall be the same as

that provided by law in the district courts of the United States in the district in

which such land offices are situated; and the witness shall be entitled to receive his

fee for attendance in advance from day to day during the hearing.

SEc. 3. That any person wilfully neglecting or refusing obedience to such subpiena,

or neglecting or refusing to appear and testify when subpnaed, his fees having been

paid if demanded, shall be deemed guilty of a misdemeanor, for which he shall be

punished by indictment in the district court of the United States or in the district

courts of the Territories exercising the jurisdiction of circuit or district courts of the

United States. The punishment for such offense, upon conviction, shall be a fine of

not more that two hundred dollars, or imprisonmient not to exceed ninety days, or

both, at the discretion of the court: Provided, That if such witness has been pre-

vented from obeying such subpwrua without fault upon his part he shall not be pun-

ished under the provisions of thisact.
Sac. 4. That whenever the witness resides outside the county in which the hearing

occurs any party to the proceeding may take the testimony of such itness in the

county of such witness's residence in the form of depositions by giving ten days'

written notice of the time and place of taking such depositions to the opposite party

or parties. The depositions may be taken before any United States commissioner,

notary public, judge or clerk of a court of record. Subptenas for witnesses before the

officer taking depositions may issue from the office of the register or receiver, or may

be issued by the officer taking the depositions, and disobedience thereof, as defined

in this act, shall also be punished; and the witness shall receive the same fees and

mileage and be subject to the same penalties in all respects as in case of violation of

a subpocna to appear before the register or receiver, and subject to the same limita-

tions. The fees of the officer taking the depositions shall be the same as those

allowed in the State or Territorial courts, and shall be paid by the party taking the
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deposition, and an itemized account of the fees shall be made by the officer taking
the depositions and attached to the depositions.

SEC. 5. That whenever the taking of any depositions taken in pursuance of the
foregoing provisions of this act is concluded the opposite party may proceed at once
at his own expense to take depositions in his own behalf, at the same time and place
and before the same officer: Provided, That he shall, before taking of the depositions
in the first instance is entered upon, give notice to the opposing party, or any agent
or attorney representing him in the taking of said depositions, of his intention to
do so.

The first section of the act authorizes and empowers the register and
receiver, or either of them, to issue subpoenas directing the attendance
of witnesses at hearings to le held before them; and requires such wit-
nesses, when dulv served as herein provided, in the county wherein the
land office is situated, to attend in obedience to the summons.

Registers and receivers, or either of them, when requested in writ-
ing, by either party to a cause pending before them, will issue a sub-
po-na for such witnesses as the applicant may desire to testify in his
behalf at such hearing.

The subpcena may be in the following form:

TuE UNITED STATES OF A1ERICA.
TO

You are hereby commanded to be and appear before .
at -office, in -, in the county of -.
State (or Territory) of -.. , at the hour of - m. on
the - d dav of . -. . I 190 , to testify in behalf of.
at a hearing, to be then and there held, wherein ..
is -and - -is and herein fail not at your peril.

Issued this.... day of -...... , 90.

The service of the subpmna and proof of the same as provided in
said section will devolve upon the party in whose behalf the subpcena
is issued. and the officer issuing the same shall deliver to such party the
original and a copy of the same for each witness named therein. No
fee is provided for the register and receiver for issuing such process.

Section 2 of the act fixes the fees and mileage of witnesses attending
before registers and receivers at the same as that provided iv law in
the district courts of the United States for the district in which the

land office is situated and gives to the witness the right to receive the
fee for one day's attendance and mileage in advance, and also entitles
him to receive his fee for attendance in advance from day to day dur-
ing the hearing. Such payments niust be made by the respective
parties to the hearing in whose behalf the witness is subp(rnaed. except
in cases in which the United States is a party. In such cases the
receiver will pay the fees and mileage of the witnesses on behalf of the
Government, and it will be his duty to make requisition based upon ai
estimate furnished bv the special agent for funds to pay all expenses
chargeable to the United States in such hearings.

1,33 
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Section 3 fixes the punishment to which persons ale liable who wil-
fully negect or refuse obedience to such suhp(ena, and provides the
method of enforcing the same, which shall be by indictment in the
district court of the United States or in the district courts of the Ter-
ritories exercising the jurisdiction of circuit courts of the United
States.

Section 4 authorizes any partyi to the proceedings to take the testi-
mony of any witness, who resides outside of the county in which the
hearing occurs, by deposition, which, upon ten days' previous notice,
mav be taken before any United States cmuissioner, notary public,
judge or clerk of a court of record in the county where the witness
resides. In such case the party desiring to take the deposition will be
required to file with the register or receiver an affidavit setting forth
the name and the address of the witness: that he resides outside the
county in which the land office is situated, and that for such reason he
desires to take the testimonv of the witness named, in the form of a
deposition. Whereupon it shall be the duty of the register or receiver,
or either of them, to enter an order designating the time and place at
which such deposition will be taken, and to issue a commission to
some officer designated by this act to take the same. In such case
either the register or receiver or the officer before whom the deposition
is to be taken is authorized to issue subp ena for the witness, using sub-
stantiallv the form hereinbefore prescribed, and disobedience thereof
as defined in the act is punishable as in case of violation of a subpoena
to appear before the register or receiver. Witnesses attending before
such officers are entitled to the same fees and mileage and payable in
the same manner, as if they appeared before the register and receiver
at the district land office, and the fees of the officer taking such depo-
sition will be the same as those allowed to such officers respectively for
taking depositions to be used in the State or Territorial courts. Such
fees are to be paid by the party taking the deposition, and the officer
taking the sane is required to attach thereto an itemized account of the
fees charged and collected.

It will be the duty of the register and receiver to see that this
requirement is observed.

Section 5 extends to the opposite party the right to take depositions
before the same offlicer, at once upon the conclusion of the first deposi-
tions; and he is entitled to have his witnesses suimoned in like manner
and subject to the sanie conditions as his antagonist: Provided that
notice of the intention to take such testimony is given to the opposite
part>, his agent or attorney "before taking of the depositions in the
first instance is entered upon."

To aid in enforcing the punitive provisions of this act, in issuing a
commission to take testimony vou will instruct the commissioner to
make special return to you of the names of any witness who, after
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service has failed, under the provisions of section 3, to respond to the
subpoena, and you will make prompt report to the United States dis-
trict attorney of the proper district, of the names of such party or par-
ties as well as of those who having been duly summoned have failed to
appear before on, to the end that he may take such action in the
premises as the law requires.

The object and purpose of this aet is to afford to litigants the means
of enforcing the attendance of witnesses when hearings are ordered. It
is not exclusive in its operation to the extent of abolishing the existing
methods, under the rules. byv which the attendance of witnesses may be
secured or their testimonv taken by deposition; anti parties may elect
to use either method of procedure. But should they think proper to
proceed under the existing rules of practice and fail to secure the
attendance of their witnesses, they will not be entitled to a continuance
as heretofore.

Very respectfully,
W. A. RICHARDS, (isitni

Approved:
E. A. HITCHCOCK, Sec 'i'etary.

h1OMIESTEAD-ACTS OF ArMARCh -2, 1889), AND MAY 2, 190-2.

THOMAS L. BOWDON.

The act of May 22, 1902, does not enlarge the scope of the act of March 2, 1889, so as
to allow an additional entry under that act for a greater aount of land than
therein specified, but gives a new and independent right to make a homestead
entry, for not exceeding one hundred and sixty acres, to sch persons as would
have been entitled to the benefit of he "free homestead act" had they not ]nade
final entry prior to the passage thereof.

Actbg Secretaty Rytn to 1/ic (Me '85ioi oe, ,,f /ic Gencral Latl Offlee,

(S. V. P.) M/ay 15, 1903. (A. S. T.)

On Julv 30, 1895, Thomas L. Bowdon made homestead entrv for
lots 1 and 2, Sec. 6. T. 21 N., R. I ., C. Al., Alva land district, Okla-
homa, containing 81.20 acres. On arch 1. 1900, he made final
proof in support of said entry and paid the Indian price for the land,
and on March 14, 1900, final certificate issued to him for the same, and
a patent issued to him on October 4, 1900.

On March 29, 1900. Bowdon made entry for the NW. 4 of the SW.
: and the SW. 4 of the NW. of Sec. 5, T. 22 N., R. 15 AV., I. M.,
same land district, containing 80 acres, as an addition to his said former
entry, under section 6 of the act of March 2, 18893 (25 Stat.. 854).

On January 9, 19062, 13wdon applied to amend his last-nanled entry,
so as to include, besides the land therein described, the xXW. 4 of the
NW. of Sec. 5, T. 22 N., and the SW. 4 of the SW. 4 of Sec. 32, T.
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23 N., R. 15 W., I. M., same land district. He stated in his last- named
application "that, under the present law of June 6, 1890 [evidently
meaning June 5, 1900], he believes himself entitled to an additional 80
acres. "

On February 19, 1903, your office rendered a decision rejecting said
application, on the ground that the applicant is not entitled to make a
second homestead entry under the act of June 5. 1900, for the reason
that he did not commute his former entry; and front that decision he
has appealed to this Department.

It is insisted on behalf of the applicant, that, while he may not be
entitled to make the entry applied for under the act of June 5, 1900,
he is entitled to the same under the act of May 22, 1902 (32 Stat., 203).
Section 2 of that act provides:

That any person who, prior to the passage of an act entitled "An act providing
for free homesteads on the public lands for actual and bono fide settlers, and reserv-
ing the public lands for that purpose," approved May seventeenth, nineteen h-
dred, having made a homestead entry and perfected the same and acquired title to
the land by final entry by having paid the price provided in the law opening the
land to settlement, and who would have been entitled to the provisions of the act
before cited had final entry not been made prior to the passage of said act, may make
another homestead entry of not exceeding one hundred and sixty acres of any of the
public lands in any State or Territory subject to homestead entry: Prorided, That
any person desiring to make another entry under this act vill be required to make
affidavit to be transmitted with the other filing papers now required by law giving
the description of the tract formerlV entered, date and number of entry, and name
of the land office where made, or other sufficient data to admit of readily identifying
it on the official records: And proeided frther, That said person has all the other
proper qualifications of a homestead entryman.

It appears that Bowdon made the first nami-eti entry, perfected the

same, and received final certificate thereon prior to May 17, 1900, and
is therefore entitled to the benefit of the above quoted statute. He has
made entry for a tract of eighty acres as an additional entry under the
act of March 2, 1889 (25 Stat., 854), and it is that entry which he
now seeks to amend by including therein another tract of eighty acres,
which would make his additional entryv embrace one hundred and sixtv
acres. The act of March 2, 1889, sepra, only allows an additional
entrv for an amount of land which, together with the original entry,
shall not exceed one hundred and sixtv acres. Inasmuch, therefore, as
the amendment applied for would make the additional entry, together
with the original entry, embrace 241.20 acres, the application to amend
the additional entry, as such, must be rejected.

The act of Aar 22, 1902, sepiayw, did not enlarge the scope of the act
of March 2, 1889, so as to allow an additional entrv tinder that act for a
greater anount of land than therein specified: but it did give a new

and independent right to make a homestead entry for not exceeding
one hundred and sixty acres to the class of persons therein specified, and

Bowdon appears to he clearlv included therein. Therefore, while he
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can not take the present land applied for as an amendment to his addi-
tional entry, there seems to be no reason whv he should not be permitted
to relinquish his additional entry and make a new entry under the act
of May 22.,1902, for the land embraced therein, together with the tract
now applied for.

You are therefore directed to cause Bowdon to be notified that he
will e allowed thirty davs from notice hereof in which to make such
entry in accordance with the aove conditions.

Your said decision is modified accordingly.

MINTON V. BYERS.

Motion for review of departmental decision of March 21., 1903, 32
L. D., 71. denied by*V Acting Secretarv Ryan, May 16, 1903.

NEV W MEXICO-LEASING OF SCHOOL LANDS.

KLASNER . LUMBLEY.

The question of leasing school lands in the Territory of New Mexico under territorial
laws is one exclusively for the consideration of the Board of Public Lands of
said Territory.

Secretaiy itcilwock to te' Cown iirer f fae General Lant fflee,
(S. V. P.) iJfay 28, 190-3. (G. B. G.)

This is a petition filed on behalf of Mrs. Lillie . Klasner, asking
that ou be instructed to forward the papers on file in your office in
the matter of her proffered appeal to the Department, from the action
of the Board of Public Lands of the Territorv of New Mexico, award-
ing a lease of Sec. 16, T. 11 S., R. S E., in said Territory, to one
William H. Lumblev.

It appears from the petition that this lnid was first leased to Lunib-
le b the Board of Public Lands, October 3, 1899}, and that this
lease was approved by the Secretary of the Interior, JIanuarv 12, 90.
In the meantime. however, the Board had leased the same land to Mrs.
Kilasner, which lease, together with a recommendation b the Boaird
that the lease to Luniblev be canceled, ws forwarded for consideration
under section 10 of the act of Ine 21, 1898 (30 Stat., 484). Before
the lease to MIrs. Klasner had been submitted to the Secretarv of the
Interior for his action, your office addressed a communication to the
Department calling attention to an act of the territorial legislature of
New Alexico, of March 1 1899, which provided that all lands to be
leased in that Territorv should "first be appraised by the hoard," and
to a subsequent act of said legislative assembly, approved March 20,
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19o1, repealing so much of the act of March 16, 1899, as provided for
appraisal.

In response to the request of your office for a ruling upon the ques-
tion of the effect of these statutes, the Department January 3, 1902
(31 L. )., 18S, 190), referring to an opinion rendered by the Assist-
ant Attornev-General for this Department, June 5, 19(00 (15 Assistant
Attornevs-G(enieral's Opinions, 234), held that the appraisal of the lands
to be leased was, under the act of March 1, 1899, suprat, a necessary
prerequisit to such leasing and to the approval of the lease h the
Secretary of the Interior, and that, " if these lands were not appraised
before the leases were executed, then the leases were invalid from the
beginning, and the repeal of the law in force at the date of the execu-
tiOn of the leases would not make them valid."

It results that both the, lease to Liumblev and Mrs. Klasner, above
referred to, were invalid. It further appears, however, that these
parties had filed affidavits before the Board in support of their respec-
tive claims to lease the tract under certain provisions of the territo-
rial laws, and that the Board, acting on this showing, and presumably
upon a report made to it in the matter by the Conmnissioner of Public
Lands who had been instructed to make a personal investigation in
regard to the conflicting claims of the parties, awarded the tract to
Luible- and reinstated his lease. It is from this action that Mrs.
Klasner attempted to appeal, and this appeal which your office, upon
the authority of a decision of this Department in the ease of the Lvons
and Campbell Ranch and Cattle Co. v. Stockton (31 L. D., 341),
refused to forward. In that case a lease had been made to one Thomas
Lyons and approved by the Secretary of the Interior. It afterwards
appearing, however, to the satisfaction of the Board of Public Lands
that the lease had been obtained b fraudulent representations on the
part of Lyons, the Board, after due notice to him, canceled the lease
and executed a lease of the same land to Stockton. The cattle coin-
pany protested against this action, and in considering the matter upon
this protest it was held that the sufficiency of the evidence upon which
the action of the Board was taken was not a question for review by
this Department.

The Department is of opinion that the question of leasing these
lands un(ler territorial laws is one exclusively for the consideration of
the Board of Public Lands of the Territorv. Should any action which
they might take conflict with a federal statute, it would be the dutv
of the Secretary of the Interior, in the exercise of the authority con-
ferred upon him by the 10th section of the act of 1898, to withhold
his approval. But the law does not contemplate that the Secretary of
the Interior shall interfere in controversies between citizens of the
Territory before the Board of Public Lands, respecting the leasing of
lands under territorial laws.
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The jurisdiction of the duly constituted Board for the leasing of
these lands over questions of this character is exclusive. Any ques-
tion of irregularity in the execution of the lease to Lumblev will be
considered upon its submission for y approval.

The petition is denied.

IOMIESTrEADI-RELINQUI5IMAI EXT-SItH)N' '9220, lIEn-SED T TTE.

STUBENDO RDT 1. CARPENTER.

A contract to sell the relinquishm ent of a homesteo etr v is not i viiolation of the
oath required of a homestead' applicant by section 2290 of the Revised Statutes
as amended b the at of March 3, 8l91, and is no ground for cancellation f the
entry if good faith on the part bf the entryx'tan at the tihe of naking hii entry
is apparent.

Secro'?y if/tc cocA' to 1w (t/ŽR/?ns?/one' f [li (?en wa l and Offce,

(S. V. P.) Jiy 28, 1903. (A. S. T.)

On February 20, 1899, Ira B. Carpenter made homestead entry for
lots 3 and 4 and the E. I of the SW. of See. 3, T. 21 N., R. 1 E.,
Guthrie land district, Oklahoma.

On August 3, 1900., 1. Stubendordt filed an affidavit of contest
against said entry, charging failure to reside on the land as required
bv law. Notice issued fixing September 2, 1900, as the day for a
hearing before the local officers. The notice was served on the defend-
ant on August 3, 1900.

On October 8, 1900, the contestant filed an amended affidavit charg-
ing "that the said entry was not made honestly and in good faith for
the purpose of actual settlement and cultivation, and was not nade for
the purpose of obtaining a home, by the said entrynan, lut that the
said entrv was made bv the said Carpenter for the purpose of specu-
lation and for the purpose of selling his relinquishment of said entry."

The case was continued from time to time by stipulation of the par-
ties, till November 19, 1901, when the hearing was w commenced before
the local officers, both parties being present. A large volume of tes-
timnony was taken, and the hearing closed in April, 1902. The prin-
cipal portion of the testimony relates to the question of the defendant's
residence on the land, but there is also evidence showing that the
defendant, after-making the entry, entered into a contract whereby he
agreed to sell all his interest in the land to B. F. Lathrop for two
thousand dollars, one hundred dollars of which was paid to him and
the remainder was to be paid on or before November 1, 1900.

The local officers rendered dissenting opinions-the register finding
in favor of the defendant both on the question of residence on the land
and as to the speculative character of the entrv. while the receiver
found in favor of the contestant on both questions. Both parties
appealed to your office, where on February 18, 1902, a decision was
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rendered wherein it was found that the charge of failure to reside on
the land was not sustained by the proof, but it was also found that
the defendant had made the contract to sell the land above referred
to, and for that reason his entry was held for cancellation, and from
that decision he has appealed to this Department.

It is insisted in behalf of the defendant that inasmuch as the con-
testant has not appealed from your said decision, which was adverse
to him on the question of the defendant's residence on the land, your
decision on that question has become final, and that therefore the only
question to be determined by this Department is, whether or not the
defendant by making the contract referred to above forfeited his
entry.

The defendant's appeal from your office decision brings the whole
case before this Department for consideration upon the entire record,
involving both questions, and the record has been carefully examined,
and it is found that vour said decision on the question of the defend-
ant>< residence on the land is fully sustained by the proof, the material
portions of which are correctly stated in your decision and need not
be recite(l here, and your said decision on that question is affirmed.

The charge in the amended affidavit of contest is, that the entry was
not made in good faith for the purpose of acquiring a home for the
defendant, but for speculative purposes, and for the purpose of selling
his relinquishmnient thereof. It is not charged in the affidavit that the
defendant had contracted to sell his relinquishment, but evidence of
such contract was properly admitted as bearing upon the charge that
the entry was made for speculative purposes.

The proof shows that the defendant, on February 20, 1899, pur-
chased the improvements and relinquishment of a former entrvman
for eight hundred dollars, and on the same day made entry for the
land. n June, 1899, he erected a small house on the land and estab-
lished his residence therein, with his fanily, and immediately began
the erection of a much larger and more comnodious house, which was
completed in about two months: this was a frame house, made of the
best quality of mnaterial he could obtain; it was painted, and when it
was finished lie placed in it about four hundred and fifty dollars worth
of first-class furniture, and moved into it; the floors were carpeted
and the house was neatly and comfortably furnished. 0

One of contestant's witnesses testified that the defendant said to
him, about the time he was building the house, that it would make
the place sell better, and that "he defendant said he would not gixle a
snap only for speculation; never made anything only in speculation;
talking about land he bought back in the east, and that he made more
speculating on lands than anything else." While this testimony may
be construed as tending to show his purpose in naking the entry, it is
offset by the testimony of other witnesses, who say that in selecting
his materials for the house the defendant said he wanted the best he
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could get, because he was building the house for a home; it is also
offset by the amount and quality of furniture he placed in the house,
which tend to show that his purpose was to make his home there.

Several letters written by the defendant to B. F. Lathrop, from
January 12, 1900, to July 26, 1900, were filed as evidence by the con-
testant. These letters were evidently written with the view of induc-
ing Lathrop to purchase the land, or whatever interest the defendant
had in it, and although the defendant claims that a portion of the let-
ters refers to a different tract of land, it is believed from all the cir-
cumstances that they all refer to the land in controversy. The defend-
ant admits that be wrote the letters, and he also admits that they
contain misrepresentations as to the crops grown on the land, and that
he purposely misrepresented the facts in order to induce Lathrop to
buy the land.

It seems that at some time prior to July 6, 1901, or on that day,
they reached an agreement whereby the defendant sold to Lathrop all
his interest in the land. This is evidenced by the following instru-
ment, a copy of which is in the record, and which is admitted by the
defendant to be correct:

PERRY, Oklahloma, July 6.
This is to certify that I have this day contracted to sell to B. F. Lath rop all my

interest, right and title to the following described land . [describing the
tract in question]; the said B. F. Lathrop to pay to the said Ira Carpenter 2000;.
the receipt of $100 is hereby acknowledged; the remaining $1900 is to be paid on
or before November 1, 1900; and the said Ira Carpenter reserves the crops on said
farm, except the hay.

IR CRPENTER.

The contestant calls this instrument a contract, while the defendant
insists that it is not a contract, but merely a receipt for $100.

While the instrument is not. strictly speaking, a contract, because
it is onlv signed by one of the parties, it is nevertheless an admission
bv the defendant, who did sign it, that such a contract as described
therein had been made.

It is insisted in behalf of the contestant that the defendant bv enter-
inn into the contract described in said instrument forfeited his entry,
and that view seems to have been adopted by your office, for it was
not found that the entrv was made for speculative purposes, but your
office held that, " the entryinan by nakinig the contract hereinbefore
quoted has violated his contract made-with the government when he
made the entry," and hence vou held his entry for cancellation.

Section 2290 of the Revised Statutes, as amended by the act of
March 3 1891 (26 Stat., 1098), requires the applicant for a homestead
entrv to make and file an affidavit which shall state, among other
things-

that he or she does not apply to enter the same for the purpose of speculation, but
in good faith to obtain a home for himself or herself, and that he, or she, has not
directly or indirectly made, and will not make, any agreement or contract in any
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way or manner, itith ay person or persons, corporation, or syndicate whatsoever,
by which the title which he or she might acquire from the Goverinment of the United
States should inure in whole or inl part to the benefit of any person except himself or
herself.

Your said decision seems to be l-ased on tle theory that Carpenter,
by making the contract above described, violated the oath required by
said statute and taken by him when he made the entry and thereby
forfeited his right to the land. A violation of the oath required
by the statute as a prerequisite to the allowance of a homestead entry
would constitute sufficient grounds for the cancellation of the entry.
It is not the intention of the law, by requiring the applicant to state
in his affidavit that he will not make any contract whereby the title
which he may acquire from the government shall inure to the benefit
of any other person, to thereby prohibit or preN ent the entryman from
selling the land after he shall have acquired title to it, but the purpose
of the law is to prevent the allowance of entries where such contracts
have been previously made, and to prevent the making of such con-
tracts after entries are made and before final proof is submitted, the
object being to pretveit the acquisition of the public lands under the
homestead law by persons not having the requisite qualifications to
make homestead entries. and wyho. but for said statute, might employ
others to make entries for their benefit. LJ here is nothing in the law
to prevent an entrynian froni elinquishing his entry, whether he does
it for a consideration or not; his right to relinquish his entry is recog-
nized by the law, which provides for the cancellation of the entry and
the restoration of the land to the public domain upon the filing of a
relinquishment. No fraud is perpetrated upon the government by

the execution and filing of a relinquishment; the land i therely
restored to the public domain and the title remains in the government,
and if a person who has purchased the relinquishment applies to make
entry for the land, he is required to comply with the requirements of
the law thesamne as he would have been if the former entrv had never
been nade.j It is quite different with one who, by contract, procures
another to make an entrv for his benefit. or to acquire title to land
already entered and convev the same to him. He may not be one of
the class of persons allowed to acquire lands under the homestead
laws; he may be an alien or he may own thousands of acres of land,
or for various other reasons not entitled to the benefit of the home-
stead laws; yet, if he be permitted to procure other persons, who are
qualified, to make homestead entries for his benefit, he might thereby
acquire title to an unlimited quantity of the public lands. It is thus
seen that a wide distinction exists between a contract to sell a relin-
quishment of a homestead entry, and a contract to convev to another
the title that may be acquired under such an entry, the latter being,
for good and sufficient reasons, prohibited by the law, while the former
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is not prohibited. BaileY ?. Olson (2 L. D., 40); Chatten . Walker
(16 L. D.. ); Lewis . Barnard (22 L. D.. 150): Cumiins ?'. Crabtree
(27 L. D., 711).

The contract made by the defendant in this case was clearlv an
intended sale of his relinltishnient and his improvemnents. The
instrument of writing signed y him says that it was a sale of all his
right, title, and interest in the land, and not that he had contracted to
convey to Lathrop the title which he might snbstquentlv acquire from
the government. He had no title at the time he made the contract:
all the right and interest e had in the land, in addition to the
improvements on it, was the right to acquire title to it by complying
with the requirements of the law as to residence, cultivation, and
improvement, and it was this tBat he sold to Lthrop: in other words,
he agreed for $2,000 to surrender and relinquish this right in order
that Lathrop might acquire a similar riaht to the land b akingo
entry for it, and this he undoubtedly bad a right to do.

It clearly appears that it was Carpenter's intention to surrender
possession of the land to Lathrop as soan as he might arrive to take
possession. This is shown by various circumistances, but especially
by one of the letters filed b the contestant. This letter was written
by Carpenter to one Abramis, in September, 1900, and in it he said:

Tell Frank Lathrop that I want them to come as soon as they possibly ltan, as some
of us have, to go and stay at the homestead every night, and still we are liable to have
a contest at any tine..... .The men who are putting tp hay for them are not doing
any good, and I tried to get some one else.

It thus appears that it was not his intention to remain on the land
till he should earn title under his entrv and then convev it to Lathrop,
but merely to sell his improvements and possessory right, so that
Lathrop might make entry for the land.

When Lathrop reached the vicinity of the land, and before the deal
was fullv consununated, he learned that a contest had been initiated
against the entry and this is doubtless the reason why the relinquish-
nent was not executed and filed as agreed upon. though the defendant
claims that it was because Lathrop was not able to pay the money he
had contracted to pay.

The defendant denies that he understood at the time he ade the
-contract that he was doing an unlawful thing, bt it is shown by the
proof that he advised Lathrop to say nothing about it, because it might
give them trouble if it should become known. This tends to show
that he then understood that it was unlawful to sell a relinquishment
of his entry and if such was his understanding, then his intention was
fraudulent, though his act was lawful, and he did not forfeit his entry
by doing a lawful thing, though he may have thought at the time that
he was violating the law.

Although the sale of a relinquishment is not prohibited bv the law,
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yet good faith on the part of the entryman at the time of making his
entry is required; but the proof in this case fails to show that the entry
in question was made for a speculative purpose.

Your said decision is therefore reversed, said contest is dismissed,
and said entry will remain intact.

IIGHT OF WAY-ACTS OF AIA 14, 1896, A-ND FEBRUARY 15, 1901.

KINGS RIVER POWER Co. v. KNIGHT.

In passing upon applications for rights of way over the public domain under the acts
o May 14,1896, and February 15, 1901, the Department will require a priwa facie

showing of right on the part of the applicant to appropriate water; but it is not
the province of the Department to determine the validity of such appropriation.

Acti Sceretary Ryan to 1w Oonml issoner qf e General Land
(S. V. P.) Qffice, Jby 29, 1903. (G. B. G.)

This is the appeal of the Kings River Power Company from your
office decision of August 29, 1902. dismissing its protest against the
application of George A. Knight under the acts of May 14, 1896 (29
Stat., 120), and February 15, 1901 (31 Stat., 790), for permission to
use a right of way in the Sierra Forest Reserve, California, over which
it is proposed to build certain flumes and tunnel lines for the purpose
of diverting and conveying water for the generation and distribution
of electrical power.

There are two lines indicated on the map-one, a line having its
initial point in the SE. of the NW. 4 of Sec. 5, T. 12 S., R. 28 E.,
running thence in a westerly direction along or near the north bank of
Kings River to a point in the SE. 4 of the NW. of Sec. 30, T. 2 S.,
R. 27 E.; the other, beginning at a point in the SW. of the NW. 4

of See. 3, T. 12 ., R. 27 E., on the south bank of the north fork of
Kings River, and r nning thence in a southerly direction, connecting
with the Kings River line at a point in the SW. -t of the NW. of Sec.
22, same township.

The right of way applied for includes a power-house site No. 1, in
the SE. of the SE. 4 of Sec. 1; a power-house site No. 2, in the
SW. of the NW. of See. 22; and a power-house site No. 3, near
the center of See. 30-all in T. 12 S., R. 27 ., and each containing
4.591 acres.

In support of the application there was filed, among other things, a
certified copy of a notice of water appropriation, dated November 5,
1901, in the name of one Sidney Sprout, which notice did not in terms
meet some of the requirements of section 1415 of the Civil Code of
California, but it was duly admitted to record November 12, 1901.

The water right acquired by this notice of appropriation was on
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November 14, 1901, conveyed to the applicant Knight. After the
conveyance, to wit, on February 14, 1902, the said Sprout gave a
notice of amended location, which conformed to the requirements of
the Code, but there does not seem to have been any other or further
conveyance from Sprout to Knight.

The protest of the Kings River Power Company is put upon one
ground only. It recites, in substance, that said company have a prior
right to take and divert water, to the extent of 30,000 miners' inches,
for power purposes from Kings River., immediately below the south
and middle forks of said river, by reason of a notice of water appro-
priation posted November 15, 1901, by one Sumpter F. Zombro, all
rights under which have vested in said company; that the water so
appropriated is to be diverted by said company at the junction of the
middle and south forks of Kings River and used at a power-house to
be located in Sec. 30, T. 12 S., R. 27 E., a distance of about ten miles
below said junction; and that since the posting of said notice all work
of construction required by the laws of California to hold said water
has been done, but that for lack of time the company has not been
able to complete its surveys and file a map for right of way, as
contemplated.

It is contended, in substance, that the notice of water appropriation
by Sprout, November 5, 1901, was and is void, in that it purports to
be a notice under the laws of the United States, instead of under the
laws of California, and in that it fails to state the means of diverting
the water and the place of intended use; that the amended notice
initiated no right as against the protestants, because of the alleged
fact that it names a different point of appropriation from that specified
in the original notice, and because even if valid, the applicant Knight
has no right, title, or interest therein.

It is not the province of this Department to pass upon the sufficiency
of a water appropriation. Inasmuch as the Sprout notice of Novem-
ber 5, 1901, was posted upon the public lands of the United States
within a forest reserve, it is not surprising that it recited that the
appropriation was made " in compliance with the laws of the United
States." If it had recited that it was made by permission of the laws
of the United States and in compliance with the laws of California, it
would have been unobjectionable, and this was evidently what was
intended. In any event, it is not shown or alleged that the protestant
or any one else was misled by it. Section 1415 of the Civil Code of
California provides, among other things, that a notice of water appro-
priation must state the purpose for which the appropriator claims the
water, the place of its intended use, and the means by which he intends
to divert it. The notice of Novem ber 5, 1901, does not state these things,
but the Department will not undertake to say that it is not a plia
facie valid notice of appropriation. " No particular form of notice
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is required: all that is necessary is that it should be sufficient to put a
prudent man on inquiry." See note to section 1415 of the Civil Code
of California, and cases cited. Nor will the Department undertake to
say that the defects in the original notice, even if material, were not
cured v the amended notice. It purports to cure these defects, was
evidently filed for that purpose, and the question whether Knight is
entitled to the benefits accruing therefrom is one between him and the
appropriator, Sprout. It is undoubtedly true that the amended notice
was posted at the same point as the original one. and that the point of
appropriation was not intended to be and was not changed. The mis-
understanding in regard to this matter would seem to be explainable
on the ground of defects in the public surveys.

But aside fron this, even if this Department were the proper tribunal
to pass upon the validity of water locations and questions of priority of
water rights. the protestant has made no sufficient showing of priority
of appropriation, assuming even that Sprout's first location was invalid.
Neither of the parties to this controversy has appropriated the water
as yet to a beneficial use, and this under the laws of California deter-
mines the question of prior appropriation.

"The title to water does not arise .... froni the manifestation of
a purpose to take, but from the effectual prosecution of that purpose."
Kimball . Gearhart (12 Cal., 28. 50). Of course, if both parties
prosecute the work of actual approp)riation diligentlv, the one first in
time will be first in right, but, in this case, because the protestant
contemplates the making of certain surveys and the filing of certain
maps for the consideration of this Department, it is urged that its
rights as a prior appropriator be recognized.

The acts of Mar 14, 1896, and February 15, 1901, spra, were
intended to encourage industrial activity, and it is therefore the duty
of this Department to see to it that the public domain is not incum-
bered with mere paper rights of way, designed by promoters as a
basis of speculation. But while this is so, the Department can not
try close uestions of xvater rights arising under State laws. It has
always insisted on apr/mha facie showing of such rights, and without
attempting to say generally of what this showing should consist, it
is enough to say that the showing is sufficient in the present instance.
It should be remembered always that the Department is in no sense
passing upon the validity of the appropriation, and this question is not
directly involved in the approval of maps for the use of rights of way
under said acts. This is ultimately a question for the courts.

The protest is dismissed, and, your office reporting that the appli-
cant has complied with all the regulations of the Department govern-
ing such matters, the map is herewith returned with the approval of
the Department noted thereon.
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RESERVATION IN PATENT-RIGHT OF WAY-ACT OF A-UGUST 30, 1800.

INSTRUCTIONS.

The provision in the act of August 30, 1890, that "ill all patents for lands hereafter
taken up under any of the land laws of the United States or on entries or claims
validated by this act, vest of the one hrudredthi meridian, it shall be expressed
that there is reserved from the lands in said patent described a right of way
thereon for ditches or canals constructed by the authority of the United States,"
applies only to entries uLnder the public or general land laws.

CeCereanl y ithcloek to te Dbuecto o thle Gco7oybul St'evy, June
4,1903. (S.V.P.)

By VouL letter of Alarch iSth last vou call attention to the act of
Autust 3, 18')( ( Stat., 391). wherein it is provided that.-

In all patents for lands hereafter taken up u(ler any of the land laws of the
United States or on entries or claims validated by this act, west of the one bunm-
dredth meridian, it-shall he expressed that there is reserved from the lands in said
patent described a right of way thereon for ditches or canals constructed by the
authoritv of the United States-

and request the opinion of the Department whether in certain cases
stated or in similar cases the act in question would have the effect of
reservino the rio'ht of wai for the construction of canials or ditches by
the Reclamation Service. Then follow five stated caes, wherein ou
inquire as to the effect of said act of 190.

I enclose herewith a report from the Commissioner of the General
Land Office, dated April 9, 1903, stating that his office has never con-
strued the act aforesaid as applicable to any cases other than entries
under the public or general land laws.

Since the passage of the act no occasion has arisen in the Depart-
ment rendering it necessary to pass specifically upon the proposition
as to whether the provisions of said act were intended to apply to
cases other than those recognized in the practice of the general land
office, as stated in the report above referred to; but upon due consid-
eration of the question, having in view the peculiar language employed
by said act, to wit: ''In all patents for lands hereafter taken up under
any of the land laws of the United States or on entries or claims vali-
dated by this act," and the recoonized significance in the land depart-
ment of the terms taken 'lp under any of the land laws," " entries or
clains," as vell as the character and class of claimis validated by said
act, I am constrained to believe that the oeneral land office has placed
the proper construction upon the provisions of this act, and you are
so advised.
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RESERVOIR LAND-Im)MESTEAD ENTRY-ACT OF JANTARY 13, 1S91'.

WILSON V. PARKER.

The second section of the act of January 13, 1897, relating to the construction of
reservoirs upon unoccupied public lands for the watering of livestock, vests in the
Secretary of the Interior a discretion as to the amount of land that may be
reserved for any such reservoir, limiting the amount to not more than one hun-
dred and sixty acres; and the regulations issued under said section do not con-
template tat there shall be reserved necessarily one hundred and sixty acres
because the reservoir has a capacity which authorizes such reservation, but it was
only intended that such reservation should be made as is necessary for the use and
maintenance of the reservoirs

Secretary hIteh cock to tltc cowni/ssioneir f tke General Land Office,
(S. V. P.) Jane 4, 1903. (G. B. G.)

This case involves the SE. of Sec. 18, T. 1 N., RI. 51 W., Akron
land district, Colorado, and is before the Department upon the appeal
of James Wilson from your office decision of Anoust 7, 1902, holding
for cancellation his homestead entrv for said tract.

It appears that on July 21, 1819, the defendant, Tames L. Parker,
filed a declaratory statement. No. 181. for the ptrpose of having this
land reserved as a reservoir site under the act of January 13, 1897
(29 Stat., 4S4), ad that on March 15, 1901, the said Wilson was per-
mitted under the regulations or practice of your office to make home-
stead entrv therefor, subject to said declaratorv statement.

June 25, 1901, Wilson filed an affidavit of contest, alleging, in sub-
stance, that the reservoir filing of Parker was and is fraudulent,
because (1) said tract of land had and has a living stream of water
flowing through and across the same, and berause there were springs
and water-holes of living water thereon; (2) that Parker, contrary to
law and the regulations of the Interior Department. fenced off from
the herds of range stock that portion of the land on which said springs
and water-holes were located; (3) that he failed to file a statement or
affidavit in January, 1901, as provided by law, that the reservoir on
said land was kept in repair, or that water had been kept therein during
the preceding year; and (4) that at the time Parker filed said declara-
tory statement he did not intend to construct said reservoir on said
land or on any part thereof, but on the contrary that he intended by
his said false representations to segregate said land so as to prevent
legally qualified applicants from entering it under the homestead law
until his son, M1ack Parker, should become tenty-one years of age
and qualified to enter said land as a homestead.

A hearing was duly ordered and had on this affidavit of contest.
It was shown at the hearing that the land in controversy is not in any
correct sense watered land, or that it had a livifig stream of water
running over it. It is traversed by what is known as a sand creek,
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but no water is visible on the surface of this creek. except at- rare
intervals and for a few hours after heavv rains. The bed of this creek
was a natural subterranean reservoir, and during the dry seasons of
the year the only way water could be gotten for stock was by sinking
barrels, etc., in the sand so that water might rise in them, or by pump-
ing. There is some evidence that during such seasons horses could
reach water by pawing in the sand. Parker's reservoir wvas constructed
by throiving a sort of earth dam across the bed of this creek and by exca-
vating, both in the bed of the creek and on one of the banks, down to
a bed of clay. or some other hard substance, which seems to be imper-
vions to water, and which conserves it for the use of the stock in the
neighborhood. There is testimony to the effect (in fact it is admitted
by Parker) that he had the waters of this reservoir fenced by a one-
string wire fence for a short time to prevent range horses from' injur-
ing the herds of calves that watered there. The evidence does not
show that this was done with anv intention of appropriating the water
to his private use, or that it interfered with the approach of any stock
to the water, except range horses. Aloreover, it seems that the wire
was down most of the time, and that at the date of the hearing it had
been entirely removed. There is no evidence to sustain the allega-
tion that this reservoir declaratory statement was inade for the purpose
of having the land reserved until Parker's son became of age so that
he might enter it under the homestead law. Upon the third prop-
osition it will be enough to state that the affidavits required by para-
graph 41 of the regulations approved July 8 1898 (27 L. D, 200,
212), have been furnished.

Section one of the act of January 13, 189 , 'swpn't, provides that any
person engaged in breeding, gazing, driving. or transporting live-
stock mav construct reservoirs upon unoccupied public lands of the
United States. not mineral or otherwise reserved, for the purliose of
furnishing water to Stch livestock, and shall have control of said reser-
voir under regulations prescribed by the Secretary of the Interior, " and
the lands upon which the same is constructed, not exceeding one hun-
dred and sixty acres, so on- as Stch reservoir is maintained and water
kept therein for such purpose: Pie ticld, That such reservoir shall not
be fenced and shall be open to the fee use of any person desiring to
water animals of any kind."

The departmental regulations of June 23, 1899 (28 L. D., 552, 553):,
provide that for a reservoir of more than 1,500,000 gallons capacity
160 acres may be reserved. It is shown that the capacity of this reser-
voir is in excess of 1, 500,000 gallons, but it is not shown that anything
like this amount of Mvater has ever been in the reservoir, or that it is
at all probable such aniount of water may be developed, or that if it
could be developed the interests of the neighborhood demand it. Said
act vests in the Secretarv of the Interior a discretion as to the amount
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of land that may be reserved, being limited to one hundred and sixty
acres. The regulations referred to do not contemplate that there shall
b3 reserved necessarily one hundred and sixtv acres because the reser-
voir has a capacity which authorizes such reservation. It was only
intended that such reservation should be made as is necessarv for the
use and maintenance of a reservoir.

Upon the whole case the Department is satisfied that eighty acres
will e a sufficient reservation 'on account of this reservoir. and the
applicant's map will be approved onl as to the N. of said quarter
section upon which the reservoir itself lies.

The protest is dismissed, and Parker's map is herewith returned,
with the approval of the Department noted thereon as to the said N. 
of the SE. -L of Sec. 18, and said tract will be reserved from sale so
long as the reservoir is kept in repair and water kept therein. If the
homestead entrvman should elect, his entrv mav stand as to the S. i of
the said quarter section, which is hereby relieved from reservation, or
it may be canceled as to the whole of it without prejudice to his home-
stead rights. With these modifications, the decision of your office is
affirmed.

INDIN LANDS-SIOUJX H.ALF BREED SCRIP.

JULIA Roi LAFRAkIBOISE.

Lands formerly a part of the Mille Lac Indian reservation, and subject to disposal
under the joint resolution of May 27, 1898, to qualified settlers only, are not sub-
ject to location with Sioux Half Breed scrip.

Secretary fllteltrocZ' to te Coorn ixxw5/el of te Generil iLand Office,
(S. V. P.) Jo-ne 4. 19O3. (E. F. B.)

By decision of Alarch 6. 1003. you held for cancellation location of
Sioux Half Breed scrip made bv Francis (X. Burke, attornev in fact
for Julia Roi Laframnboise. on lot 7, Sec. 18, T. 43 N.. E. 27 W., 4th
P. M., St. Cloud, Minnesota, being a part of the former Mille Lac
Indian reservation, subject to disposal nder the joint resolution. of
MaIy 27, 1898 (31 Stat., 745). From said decision an appeal has been
filed by the locator.

The only question involved in tis appeal is whether the land is sub-
ject to location with Sioux Half Breed scrip.

The act of uly 17. 1854 (10 Stat.. 304), under which this scrip was
issued, provides that it nmax be located on any " unoccupied lands sub-
ject to pre-emption or private sale. or upon an other unsurveyed
lands not reserved bY tie goveinment upon which theY [the scrippees]
have respectively made improvemcnts."

At the time of the passage of said act, the general laws in force pro-
viding for the disposal of the public lands were the laws relating to
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public and private cash sales. and the pre-emption law, so that the
practical operation of the act was to make the scrip locatable on any
lands subject to disposal under the general land laws.

It may be conceded, for the sake of argument, that the tract in
question had at one time been subject to location with said scrip, but
that did not prevent Congress from taking it from under the operation
of the act of July 17, 1854, and providing specially for its disposition.
Such was the effect of the joint resolution of May 27, 1898, 8pra,

which provided that the lands formerly within the Mille Lac Indian
reservation "are herel) declared to be subject to entry by any hona
fide qualified settler under the public land laws of the United States,"
thus expressly limiting the disposal of said lands to " qualified settlers."
The mere fact that the act provided that all pre-emption filings made
prior to the repeal of the pre-emption law "shall be received and
treated in all respects as if made upon any of the public lands of the
United States subject to pre-emption or homestead entry." was not
intended to enlarge the scope of the act as to the qualification of the
entryman and the class of entry, but merely to preserve, as to these
lands, that provision of the pre-emption law saving and protecting the
rights of ona fde prc-emption claimants who had lawfully initiated
their claim to land before the repeal of the law.

Your decision is affirned.

FOREST RESERVE-LIEU SELECTION-ACT OF JUNE 4, 1897.

A. B. HAMO31ND.

The abstract of title accompanying the relinquishment of lands within a forest reserve
as a basis for the selection of lands in lieu thereof under the provisions of the
act of June 4, 1897, must be accompanied y a certificate from the officer having
custody of the tax roll and charged with the collection of taxes that no taxes
levied upon the property, or lien thereon, remain unpaid.

Secretary Hitchcoc to te C(imisioner of tle General Lamnfr 0ffee,
(S. V. P.) June 10, 1903. (J. R. W.)

A. B. Hammond appealed from your office decision of February 25,
1903, ruling him to complete his abstract of title to Sec. 23, T. 5S N.,
R. 4 W., B. 21., in the Priest River Forest Reserve. Kootenai county,
Idaho, relinquished to the United States and assigned as base for his
application under the act of June 4, 1897 (0 Stat., 3). No. 2981, your
office series, for selection of lands at Helena, Montana.

March 28, 1900, there was recorded the deed of the Northern Pacific
Railway Company, dated Februarv 27, 1900, conveying the land to
Hammond, with full covenants of warranty 'except taxes and assess-
ments." May 9, 1900, he filed for record in the office of the recorder
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of deeds for Kootenai County, Idaho, his deed relinquishing the land
to the United States. Mav 18, 1900, and October 2, 1902, he filed for
record other deeds conveying the same land to the United States, for
the purpose of removing objections taken by your office to the form
of execution of the original deed. July 16, 1900, he filed in the local
office his application to select unsurveved lands under the act of June
4, 1897, ,pra. in lieu of those so relinquished. After sundry objec-
tions to the abstract and rulings by your office, not necessary here to
notice, the matter came for final decision February 25, 1903, at which
time the abstract was closed by authenticating certificates as to taxes:

(1) May 26, 1902, by the compiler, the "Panhandle Abstract Co.,
Ltd.," " Remarks concerning taxes: Not assessed. No taxes." This,
however, was under the reservation that:

If land is marked ''Not Assessed," and is actually assessed to parties other than
grantees herein, or is erroneously assessed, e wvill not be held for delinquent taxes
or tax sales.

(2) June 21, 1902, by ' H. J. Borthwick, assessor":

that there are no taxes due and unpaid upon the lands described in the within
abstract, and that there are no tax sales of said land unredeemed, and that no tax
deeds have been given thereon, except as stated below.....

REMARKS CONCERNING TAXES.

Never been assessed. No Taxes.

Your office decision held that the land was subject to taxation for the
year 1900; that the law of Idaho provided the machinery by which
lands were to be assessed and taxes collected; that a perpetual lien
exists for the tax; that a liability exists for the tax such as to preclude
the United States from accepting what is but a clouded title, and
rejected the application.

The appellant contends that it was error of your office to hold that
any lien exists for taxes, as the abstract shows that no assessment was
made.

Bv section 1414 of the Revised Statutes of Idaho, 188?, the lien for
taxes is created as of the second Monday of April in each year "against
the property assessed." The statute does not profess of itself to create
a lien, or to levy an annual tax, but fixes the date from which the lien
exists when proceedings are had for valuation of the property and
levy of a tax. By the revenue statute of Idaho, Title 10, Revised
Statutes, 1887 (Sees. 1451-1453) a listing and valuation of property by
the assessor is necessary. The county commissioners must on the
second Monday of September. annually, ascertain and levy the neces-
sarv rate for state and local purposes (Sec. 1411, Rev. Stat., Idaho,
amended February 16, 1899, Sessions Laws, Id., 1899. p. 455). With-
out an assessment and levv no tax, or lien therefor, exists. In Heine
v. Levee Commissioners (19) Wall., 655, 659), the court held that:
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it is too clear for argument that taxes not assessed are no liens, and that the obliga-
tion to assess taxes is not a lien on the property on which they ought to be assessed.
This was one of the points urged and overruled in the case of Rees . Watertown 19
Wall., 107.

To the same effect is held in Lon . Alley (130 U. S., 17 7, 188).
This doctrine is recognized b the court of Idaho in Quiver v. Law-
rence (1 Id., 313, 36), which held that:

By the provisions of the act above referred to there can be no lien for taxes on the
land, except the land be assessed. There can be no levy upon the lands, unless they
are described in the assessment roll. The delinquent list is taken fromt the assess-
ment roll, and no property can be sold except it be found in the delinquent list;
hence the basis of the whole proceedings is the assessment roll.....

In no case can lands be sold for taxes unless they be assessed.

It follows that if the abstract of title shows that no assessment for
taxes has been made, then no tax and no lien therefor exists. The
land was clearly subject to taxation and should have been assessed.
Presumablv an assessment was made and a tax was levied. The but-
den rests upon the selector who tenders title to the United States to
show that the title tendered is good and free of tax or other liens.
That the present abstract fails to do.

The certificate of the abstract company above set out is without
value. The abstract company is not custodian of the county assess-
ment rolls and tax lists. All the value of that certificate is the ability
of the abstract company to respond in damages in case its certificate is
untrue. The certificate itself is qualified and limited to a perfectly
regular assessment of the land in the true name of its then record
owner. It disclaims liability thouoh the land miar be actually
assessed to parties other than grantees herein." The certificate is
worthless though the abstract company may he abundantly responsi-
ble, as it is a general principle that a tax is not invalidated by the
error of the assessor in listino the land in the name of some one else
than the true owner. The Statutes of Idaho provide that omissions,
errors, and defects in form may be corrected at aiv time, and do not
invalidate the assessment or tax (Rev. Stat., Id., Secs. 1700-1704).

To negative the existence of a tax lien the certificate should be com-
plete and unqualifie-l and be made bv the person having at the time
official custody of the tax roll. Looking to the statutes of Idaho for
that purpose, it will le seen that the assessor must complete the
assessment roll on or before Julv first in each ear (Rev. Stat., Idaho,
1887, amended February 16, 1899, acts 189'3, p. 260). The roll then
is delivered by him to the clerk of the Board of Commissioners (Rev.
Stat., Idaho, See. 1454), and he thereafter has no custody of it. His
certificate of what the rolls show, or of what does, or in this case of
what does not, thereon appear, is not the official certificate of the
custodian of the record, but is a mere volUntarv unofficial statement
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as to his past defaults, without evidential value. When that state-
ment. amounts in substance, as it does in this case, to a confession of
default in official duty, it certainly adds no authenticity to the abstract,
whatever force it mig ht have as evidence against him in an action
brouoht bv the county under sections 1457-1459 of the Revised
Statutes of Idaho for revenue lost bv his default.

The abstract is therefore not so authenticated as to show that no
assessment of the land was made for the ear 1900. On the other
hand the abstract does not how the existence of a tax lienjand is
incomplete. Instead- of rejecting the selection for defect of title to
the land tendered as base therefor, our office should have ruled the
applicant within a reasonable time to complete his abstract by obtain-
ing from the officer having custody of the tax roll and charged with
collection of taxes evidence of their payment or a certificate made
front examination of the records in his charoe that no taxes levied
upon the property, or a lien thereon, remain unpaid.

Your office decision is vacated, and the case is remanded for further
proceedings appropriate thereto.

WAGON ROAD GRANT-INDE-MNITY-ACTS OF JULY 2, 1864, AND
DECEMBER 2, 1866.

CALIFORNIA AND OREGON LAND CO.

The act of December 26, 1866, amending the act of July 2, 1864, making a grant to
the State of Oregon in aid of a wagon road from Eugene City to the eastern
boundary of said State, did not make an additional grant of lands in place, but
made a grant of indemnity lands only, under which no rights attach until
selection.

Secretary fi~teAceock to the (Cmnvo.sioner of te General Land Office,
(S. V. P.) June 12, 1903. (G. B. G.)

This is the appeal of the California and Oregon Land Company
from vour office decision of December 23, 1902, rejecting the com-
pany's application, as the successor in interest to the Oreoon Central
Militarv Road Company. to select the W. of the NE. and the SE. i
of the AN E. of Sec. 31, T. 21 S.. R. 3 E.. Rosehurg land district,
Oregon.

By the act of July 2, 1864 (13 Stat.. 355), a grant was made to the
State of Oregon in aid of a wagon road to be constructed from Eugene
City to the eastern boundary of the State. The grant was of odd sec-
tions for three miles in width on each side of the proposed road, and
contained no indemnity provision. This act was amended by the act
of December 26, 1866 (14 Stat.. 374), as follows:

That there be, and is hereby, granted to said state for the purposes aforesaid, such
odd sections, or parts of odd sections, not reserved or otherwise legally appropriated,
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within six miles on each side of said road, to be selected by the surveyor-general of
said state, as shall be sufficient to supply any deficiency in the quantity of said grant
as described, occasioned by any lands sold or reserved, or to wlich the rights of pre-
emption or homestead have attached, or which for anv reason were not subject to
said grant within the limits designated in said act.

By appropriate legislation and mesne conveyances the California and
Oregon Land Company succeeded to all the interests of the State under
this grant, and its application to select the land above described was
presented October 25, 1902. In the meantime, however, said land was
included within the boundaries of the Cascade Forest Reserve. estab-
lished by the President's proclamation of Septem ber 28, 193 (28 Stat.,
1240), which proclamation excepted from the force and effect thereof
"all lands . . . . embraced in any legal entrv or covered by any
lawful filing duly of record in the proper United States land office, or
upon which any valid settlement has been made pursuant to law, and
the statutorv period within which to make entry or lhing of record
has not expired; and all mining claims duly located and held according
to the laws of the United States and rules and regulations not in con-
flict therewith."

It is contended that the act of December 26, 18i6B, supra, made an
additional grant of lands in place, and that said wagon road having
been completed long before the proclamation establishing said forest
reserve, the company s right to said land attached absolutely, thus
putting it beyond the power of the President to reserve it for any
other purpose.

The Department can not accept this view. The act of 1866 clearly
made a grant of indemnity lands only. The grant is of lands "to
supply any deficiency in the quantity of" the grant made by the act
of July 2, 1864, "occasioned by any lands sold or reserved, or to
which the rights of preemption or homestead have attached, or which
for any reason were not subject to said grant of July 2. 1804] within
the limits designated in said act."

This was clearly a grant of indemnity lands, and under the well
settled rulings of this Departmient and the courts no rights attach
under such a grant until selection. At the date of the President's
proclamation aforesaid no selection had been made or proffered by
the company, it was then of the character of land which the President
was authorized to set apart and reserve " bv virtue of the authority
conferred by section 24 of the act of March 3. 1891 (26 Stat.. 1095,
1103), and was not covered by the excepting clause of said proclama-
tion.
+ The decision appealed from is affirmed.
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CIRCULAR RELATING TO IANNER OF ACQUIRING TITLE TO TOWN
SITES ON PUBLIC LANDS.

(NOT APPLICABLE TO ALASKA.)

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

117asktinqton, D. C., June 12, 1903.
Reygsteis and Rereivers, Uaitel States Land Offices.

GENTLE.NIEN: There are three methods by which title may be acquired
to public lands for town-site purposes, one provided for in sections
2380 and 2381, another in sections 2382. 2383, 2384, 2385, and 2386,
and the third in sections 2387, 2388, and 2389, United States Revised

Statutes.
1. Section 238) authorizes the President to reserve public lands for

town-site purposes on the shores of harbors, at the junction of rivers,
important portages, or any natural or prospective centers of popula-
tion. Section 2381 provides for the survey of such reservations into
urban or suburban lots. the appraisement of the same, and the sale
thereof at public outcry; the lots remaining unsold are thereafter to
be disposed of at public sale or private entry, at not less than the
appraised value thereof.

II. Sections 2382, 2383, 2384, 2385, and 2386, Revised Statutes, limit
the extent of the area of the city or town which may be entered under
said acts to 40 acres, to be laid off in lots, which, after filing in this
office the statement, transcripts, and testimony required by section
2383 are to be offered at public sale to the highest bidder at a mini-
mum of $10 for each lot.

An actual settler upon any one lot mllay preempt that lot and any
additional lot on which he mar have substantial improvements at said
minimum at any time before the day of sale. Such person must fur-
nish preemption proof showing residence and improvement upon the
original lot and improvement upon the additional lot- after publication
of the usual notice.

Lots not disposed of at time of public sale are thereafter subject to
private entry at such minimum, or at such reasonable price as the
Secretary of the Interior mar order from time to time, after at least
three months' notice, as the municipal property may increase or
decrease in value.

The preliminaries required by this method are:
1. Parties having founded or who desire to found a citv or town on

the public lands under the provisions of sections 2382, 2383, 2384,
2385, and 23843 must file with the recorder of the county in which the
land is situate a plat thereof describing the exterior boundaries of the
land according to the lines of public surveys where such surveys have
been made.
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2. Such plat must state the name of the city or town, exhibit the
streets, squares, blocks, lots, and alleys, and specify the size of the
same, with measurements and area of each municipal subdivision, the
lots in which shall not exceed 4200 square feet, with a statement of
the extent and general character of the improvements.

3. The plat and statement must be verified by the oath of the party
acting for and in behalf of the occupants and inhabitants of the town
or city.

4. Within one month after filing the plat with the recorder of the
county a verified copy of said plat and statement must be sent to the
General Land Office, accompanied by the testimony of two witnesses
that such town or citv has been established in good faith.

o. Where the city or town is within the limits of an organized land
district a similar map and statement must be filed with the register and
receiver. The exterior boundary lines of the town, if upon the land
over which Government surveys have not been extended, may, when
such surveys are so extended, be adjusted according to those lines,
where it can be done without impairing vested rights.

6. In case the parties interested shall fail or refuse, within twelve
months after founding a city or town, to file in the General Land Office
a transcript map. with the statement and testimony called for by sec-
tion 2382, the Secretary of the Interior may cause a survey and plat to
be made of said city or town, and thereafter the lots will be sold at an
increase of 50 per cent on the minimum price of $10 per lot.

7. When lots vary in size from the limitation fixed in section 2382
(4,200 square feet), and the lots, buildings, and improvements cover
an area greater than 640 acres, such variance as to size of lots or
excess in area will prove no bar to entry. hut the price of the lots may
be increased to such reasonable aount as the Secretarv May b rule
establish.

8. Title to be acquired to town lots embracing mineral entries is sub-
ject to recognized possession and necessary use for mining purposes,
as provided in section 2386.

II1. Lands actually settled upon and occupied as a town site, and
therefore not subject to entry under the agricultural preemption laws,
may be entered as a town site, in accordance with the provisions of
sections 2387, 2388, and 2389, United States Revised Statutes.

1. If the town is incorporated the entry may be made b the cor-
porate authorities thereof through the mayor or other principal officer
duly authorized so to do,

2. If the town is not incorporated the entry mav be made by the
judge of the county court for the countv in which said town is situated.

3. In either case the entry must be made in trust for the use and
benefit of the occupants thereof, according to their respective interests.

4. The execution of such trust as to the disposal of lots and the pro-
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ceeds of sales is to be conducted under regulations prescribed by State
or Territorial laws. Acts of trustees not in accordance with such regu-
lations are void.

5. Private individuals or organizations are not authorized to enter
town sites under this act, nor can entries under this act be made of
prospective town sites. The town must be actually established, and
the entry Must e for the benefit of the actual inhabitants and occu-
pants thereof.

6. The officer authorized to enter a town site may make entry at
once, or he may initiate an entry by filing a declaratory statement of
the purpose of the inhabitants to make a town-site entry of the land
described.

7. The entrv or declaratory statement shall include only such land
as is actually occupied by the town, and the title to which is in the
United States, and, if upon surveyed lands, its exterior limits must
conform to the legal subdivisions of the public lands.

S. The amount of land that may be entered under this act is propor-
tionate to the number of inhabitants. One hundred and less than two
hundred inhabitants may enter not to exceed 3:20 acres, two hundred
and less than one thousand inhabitants may enter not to exceed 640
acres; and whkere the inhabitants number one thousand and over an
amount not to exceed 1280 acres may be entered; and for each addi-
tional one thousand inhabitants, not to exceed five thousand in all, a
further amount of 320 acres may be allowed.

9. When the number of inhabitants of a town is less than one hun-
dred the town site shall be restricted to the land actually occupied for
town purposes, by legal subdivisions.

10. Where an entry is made of less than the maximum quantity of
land allowed for town-site purposes, additional entries may be made of
contiguous tracts occupied for town purposes, which, when added to
the previous entiv or entries, will not exceed 2,560 acres; but no addi-
tional entrv an be allowed which will make the total area exceed the
area to which the town mav be entitled by virtue of its population at
date of additional entry.

11. The land must be paid for at the Government price per acre, and
proof must be furnished relating-

First. To municipal occupation of the land;
Second. Number of inhabitants;
Third. Extent and value of town improvements;
Fourth. Date when land was first used for town-site purposes;
Fifth. Official character and authority of officer making entry; and
Sixth. If an incorporated town, proof of incorporation, which should

be a certified copy of the act of incorporation.
12. Thirty days' publication of notice of making proof must be

made and proof of publication furnished.
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13. Title can not be acquired under this act to mines of gold, silver,
cinnabar, or copper, nor to anV valid mining claim or possession. A
nonmineral affidavit is required in all States and Territories except
Florida, Iowa, Kansas, Louisiana, Minnesota. Mississippi, Missouri,
and Wisconsin.

14. A greater quantity of land than 2.560 acres is not excluded frot
preemtion or homestead entry because of town-site reservations unless
the excess in area is actually settled upon. inhabited, improved, and
used for business and municipal purposes.

15. Section (1069. Oklahoma StatUtes 1893, makes it the dut of
the corporate authorities'of a town situated on public land, if incor-
porated, and if not incorporated then for the judge of the probate
court of the countv in which such town mnay be situated, whenever
requested by a majority of the occUpants or owners of the lots within
the limits of the town." to enter the land so settled upon and occupied.
No entrv will therefore be allowed by local officers in Oklahoma or in
anv other State or Territorv where the provisions of the State or
Territorial law in that respect are similar to those of Oklahoma, until
they are satisfied that a majority of the occupants or owners of the
lots within the town desire that such action he taken. The laws of
each State and Territory with respect thereto should be observed.
(16 L. D., 82.)

TOWN SITES IN ALASKA.

1. All town-site entries in said Territory are to le made bv trustees,
to be appointed by the Secretary of the Interior. according to the spirit
and intent of section 2387., United States Revised Statutes, which sec-
tion provides that the entries of land for such purposes are to be made
in trust for the several use and benefit of the occupants thereof, accord-
ing to their respective interests, and at the minimum price,.which in
these cases shall be construed to mean S1.25 per acre. When the
inhabitants of a place and their occupations and requirements consti-
tute more than a mere trading post. but are less than one hundred in
number, the town-site entry shall be restricted to 160 acres; but where
the inhabitants are in number one hundred and less than two hundred,
the town-site entry may embrace any area not exceeding 320 acres;
and in cases where the inhabitants number nore than two hundred,
the town-site entry may embrace any area not exceeding 640 acres.
It will be observed that no niore than 640 acres shall be embraced in
one town-site entry in said Territory.

2. The " system of public land surveys" was extended to Alaska by
act of March 3, 1899 (30 Stat., 1074, 1097-1098), making a general
appropriation for the survey of "lands adapted to agriculture and
lines of reservations." The costs of surveys of the exterior lines of
town sites on public lands, over which the township surveys have not
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been extended, are "payable out of the general appropriations for the
survev of 'lands adapted to agricultural and lines of reservations."'
(18 Copp's Landowner, 117, 119.) Where, therefore, the land on which
a town site is situated in said territory is not within a surveved town-
ship, it becomes necessary for the occupants thereof, as a prerequisite
to the entry of the land as a town site, to secure a special survey of
the land by application to the surveyor-general.

3. The fee-simple title to certain real estate in Alaska was conferred
under Russian rule upon certain individuals and the Greek Oriental
Church, and confirmed by treaty concluded March 30, 1867, between
the United States and the Emperor of Russia (15 Stat. L., 539); the
act of March 3, 1891 (26 Stat., 1095), in section 14, has expressly
excepted from entry for town sites and trading and manufacturing sites
all tracts of land in Alaska, not exceeding 640 acres in any one tract,
occupied as missionary stations at the date of the passage of salne;
while other real property is now held and occupied by the United
States in several of the Alaska towns for school and other public pur-
poses, and it is perhaps desirable that still other lots or blocks in those
towns that take advantage of the provisions of said act should be
reserved to meet the future requirements for school purposes or as sites
for Grovernment buildings. Therefore such employee or employees
of the Governmnent as shall be designated or detailed for that purpose
shall constitute a board whose duty it shall be, as soon as notified by
the United States survevor-general of Alaska that an application for
a special survey of the exterior lines of any such town site has been
received by him, to go upon the land applied for and to determine and
designate what lands should be eliminated from the town-site survey,
as above indicated.

Such board shall inquire into the title to te several private claims
and church claims held in such town site under Russian conveyances, as
originally granted and claimed at the date of the acquisition of Alaska
bv this Government, and into the claims for land therein, not exceed-
ing 640 acres in one tract, occupied as missionary stations on March 3,
1891, and shall fix and determine the proper metes and bounds of said
church, missionary, and private claims, after due notice having been
given to the present owners of same, both of their right to submit tes-
timony and documents, either in person or by attorney, in support of
same, and of their right, within thirty days from receipt of notice of
the conclusions of said board, to file an appeal therefrom with said board,
for transmission to this office. Should any one of such parties be dis-
satisfied with the decision of this office in such a case, he may still fur-
ther prosecute an appeal to the Secretary of the Interior upon such
terms as shall be prescribed in each individual case. Proper evidence
of notice should be taken by said board in all cases, and a record of all
testimony submitted to them should be kept. If an appeal is taken, the
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same, together with the decision of the board and all papers and evidence
affecting the claims of the appellant, should be forwarded direct to this
office. Should no appeal be taken, the report of the board should be
filed with the United States surveyor-general for his use and guidance
as hereinafter directed.

It shall also be the official duty of said board to approximately fix
and determine the metes and bounds of all lots and blocks in anv such
town site now occupied by the Government for school or other public
purposes, and of all unclaimed lots or blocks which, i thcir judgment,
should be reserved for school or any other purpose, and to make report
of such investigations to the surveyor-geheral for his use and guidance,
as also hereinafter directed, should no appeal be filed therefrom.

4. Should an appeal from the action or dcision of such board be
filed in any case, no further action will be taken by the surveyor-gen-
eral until the matter has been finally decided by this office or the
Department. But should no appeal be filed, the surveyor-general will
proceed to direct the survey of the outboundaries of the town site to
be made, the same in all respects as above directed in the survey of
land for trade and manufacturing purposes, except that no deposit for
survey will be required and that he will accept the report and recomn-
mendations made by said board and exclude and except, by metes and
bounds, from the land so surveyed, all the lots and blocks for any
purpose recommended to be excepted by said board. The execution
of the survey of the lots and blocks thus excepted shall be made a
part of the duties of the surveyor who is deputized to survey the
exterior lines of the town site; the survey of such lots or blocks shall
be connected by course and distance with a corner of the town-site
survey, and also fully described in the field notes of said survey and
protracted upon the plat of said town site; and the limits of such lots
or blocks will be permanently marked upon the ground in such man-
ner as the surveyor-general shall direct. In forwarding the plat and
field notes of the survey of any town site for the approval of this
office, the surveyor-general will also forward any report that said
board may have filed with him for approval in like manner. -

5. Under section 31 of the act of June , 1900 (31 Stat., 321, 332),
the district court of Alaska is authorized, by its order, to set aside
unappropriated public land in said Territory for jail and court-house
sites, a certified copy of which order, when duly made and filed in this
office, operates as a reservation of the lands therein properly set aside
under said section. Where any certified copies of such orders have
been filed in this office prior to the survey of the exterior lines of any
such town site, affecting the lands therein, this office will, on being
informed of an application for such survey, furnish the surveyor-
general with a copy thereof, and he will proceed to exclude from such
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survey the land in such orders reserved in the manner above provided
for the reservations made bv such board.

6. When the plat and field notes of the survey of the outboundaries
of any town site shall have been approved, the Secretary of the Interior
will appoint one trustee to make entry of the tract so surveyed, in trust
for the occupants thereof, as provided by said act. The trustee, having
received his appointment and qualified himself for duty by taking and
subscribing the usual oath of office and executing the bond hereinafter
required, will cl upon the occupants of said town site for the requisite
amount of money necessary to pay the Government 'for the land as
surveyed, and other expenses'incident to the entry thereof, keeping an
accurate account thereof and giving his receipt therefor. And when
realized from assessment and allotment, he will refund the same, taking
evidence thereof, to be filed with his report in the manner hereinafter
directed. He will then ile with the proper local land office a written
notice, in due form, reciting the name of the party who will make the
entry, the name and geographical location of the town site, the place
and date of making proof, and the names of four witnesses by whom
it is proposed to establish the right of entry. The register will cause
such notice to be published once a week for six consecutive weeks, at
the applicant's expense, in a newspaper published in the town for which
the entry is to be made, or nearest to the land applied for. Copies of
said notice must also be posted in the office of the register and in a
conspicuous place upon the land applied for, for thirty days next pre-
ceding the date of making proof. The required proof shall consist of
the affidavits of the applicant and two of the published witnesses, and
shall show (1) the actual occupancy of the land for municipal purposes;
(2) the number of inhabitants; (3) the character, extent, and value of
town improvements; (4) the nonmnineral character of the town site;
(5) that said town site does not contain any land occupied by the
United States for school or other public purposes, nor any land to
which the title in fee was conferred under Russian rule and confirmed
by the treaty of transfer to the United States, nor any land for which
patents have been issued by the United States; and (6) proof of the
publication and posting of notices for the required time, consisting of
the affidavit of the publisher to that effect., accompanied by a copy of
the published notice, together with the certificate of the register as to
the posting of the notice in his office and the affidavit of the party
who posted the notice upon the land applied for, reciting the fact and
date of posting said notices and that the same so remained for the

* spe ified time hereinbefore required. The proof being accepted and
the certificate of entry issued ) the register of the land office, the
purchase price of the land should be paid to and receipted for by the
receiver of the land office, after which all the papers will be forwarded
to this office, and, if found to be complete and made in accordance
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with these instructions, patent will issue without delay. Cash certifi-
cate of entry (No. 4-189) will be used by the register in allowing all
entries authorized by the law and these regulations, and said entries
will be numbered consecutively, beginning with No. 1.

7. A protest against the allowance of a town-site entry will be heard,
and the same permitted to be carried into a contest in the same manner
and tinder the same conditions as provided in the matter of contests
before local land officers.

8. Trustees of the several town sites entered in said Territory shall
levy assessments upon the property either occupied or possessed by
any native Alaskan the same as if he were a white man, and shall
apportion and convey the same to him according to his respective
interest, without regard to the question of citizenship. But in case of
white settlers or associations or corporations the trustees shall require
the same evidence of citizenship or the right to hold real estate, as the
case may be, as is required of purchasers of land for purposes of trade
or manufactures.

9. The entrv having been made and forwarded to this office, the
trustee will cause an actual survey of the lots, blocks, streets, and
alleys of the town site to be made. conforming as near as in his judg-
ment it is deemed advisable to the original plan or survey of such
town, making triplicate plats of said survey and designating upon each
of said plats the lots occupied, together with the value of the Same and
the name of the owner or owners thereof; and in like manner he will
designate thereon the lots occupied by any corporation, religious
organization, or private or sectarian school. When the plats are
finally completed they will be certified to by him as follows:

I, the undersigned, trustee of the town site of , Alaska Territory, hereby cer-
tify that I have examined the survey of said town site and approved the foregoing
plat thereof as strietly conformable to said survev made i accordance with the act
of Congress approved March 3, 1891, and my official instructions.

One of said plats shall be filed in the land office in the district where
the town site is located, one in the office of the Commissioner of the
General Land Office, and one retained for his own use. The designa
tion of an owner on such plats shall be temporary until final decision
of record in relation thereto, and shall in no case.be taken or held as in
any sense or to any degree a conclusion or judgment by the trustee as
to the true ownership in any contested case coming before him.

10. As soon as said plats are completed., the trustee will then cause to
be posted in three conspicuous places in the town a notice to the effect
that such survev and platting have been completed, and notifying all
persons concerned or interested in such town site that on a designated
day he will proceed to set off to the persons entitled to the same,
according to their respective interests, the lots, blocks, or grounds to
which each occupant thereof shall be entitled under the provisions of
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said act. Such notices shall be posted at least fifteen days prior to
the day set apart by the trustee for making such division and allot-
ment. Proof of such notification shall be evidenced by the affidavit
of the trustee, accompanied by a copy of such notice.

11. After such notice shall have been duly given, the trustee will
proceed on the designated day, except in contest cases, which shall be
disposed of in the manner hereinafter provided, to set apart to the
persons entitled to receive the same the lots, blocks, and grounds to
which each person, company, or association of persons shall be
entitled, according to their respective interests, including in the por-
tion or portions set apart to each person, corporation, or association
of persons the improvements belonging thereto, and in so doing he
will observe and follow as strictly as the platting of the town site will
permit the rights of all parties to the property claimed by them as
shown and defined by the records of the clerk of the district court of
Alaska, who is ex officio recorder of deeds and mortgages and other
contracts relating to real estate in said Territory.

12. After setting apart such lots, blocks, or parcels, and upon a
valuation of the same as bereinbefore provided for, the trustee will
proceed to determine and assess upon such lots and blocks according
to their value, such rate and sum as will be necessary to pay all
expenses incident to the town-site entry. In those cases in which
there appears more than one claimant for anv lot or block the trustee
will require each claimant to pay the assessment, and upon the final
determination of the contest, as hereinbefore provided for, the unsuc-
cessful claimant or claimants will be reimbursed in a sum equal to the
assessment paid by them, such reimbursements to be properly
accounted for bv the trustee. In making the assessments the trustee
will fake into consideration-

First. The reimbursement of the parties who advanced such money
as was necessary to pay the purchase price of the land.

Second. The money expended in advertising and making proof and
entry of the town site.

Third. The compensation of himself as trustee.
Fourth. The expenses incident to making the conveyances.
Fifth. All necessary traveling expenses and all other legitimate

expenses incident to the expeditious execution of his trust.
More than one assessment may be made, if necessary, to effect the

purposes of said act of Congress and these instructions. Upon receipt
of the assessments the trustee will issue deeds for the uncontested
lots, blank forms of conveyance being furnished by this office for that
purpose.

13. His work having been completed to this point, the trustee will
then, and not before, in cases where he finds two or more inhabitants
claiming the same lot, block, or parcel of land, proceed to hear and
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determine the controversy, fixing a time and place for the hearing of
the respective claims of the interested parties, giving each ten days'
notice thereof, and a fair opportunity to present their interests in
accordance with the principles of law and equity applicable to the case,
observing as far as practicable the rules prescribed for contests before
registers and receivers of the local offices; he will administer oaths to
the witnesses, observe the rules of evidence as near as nay be in
making his investigations, and at the close of the case, or as soon there-
after as his duties will permit, render a decision in writing. If the
notice herein provided for can not be personally served upon the party
therein named within three days from its date, such service may be
made by a printed notice published for ten days in a newspaper in the
town in which the lot to be affected thereby is situated; or, if there
is none published in such town, then said notice may be printed in any
newspaper published in the Territory. Copies of such notice should
also be posted upon the lot in controversy and in at least three other
conspicuous places in the town wherein the lot is situated. The proof
of such publication and posting of notices, to be filed with the record,
may be made as provided in these rules and regulations in other cases.
The proceedings in these contests should be abbreviated in time and
words, or the work may not be completed within the limit of any
reasonable period of time or expense.

14. Before proceeding to dispose of the contested cases the trustee
will require each claimant to deposit with him each inorning a ui suffi-
cient to cover and pay all costs and expenses on such proceedings for
that day. At the close of the contest, on appeal or otherwise, the sum
deposited by the successful party shall be returned to him, but that
deposited by the losing party shall be retained and accounted for by
said trustee.

15. Any person feeling aggrieved by the decision of the trustee may,
within thirtv days after notice thereof, appeal to the Commissioner of
the General Land Office, under the rules as provided for appeals from
the opinions of registers and receivers, and if either party is dissatis-
fied with the conclusions of said Commissioner in the case, he may still
further prosecute an appeal, within sixty days from notice thereof, to
the Secretary of the Interior, upon like teirms and conditions and under
the same rules that appeals are now regulated by and taken in adversary
proceedings from the Commissioner to the Secretary. All costs in
such proceedings will be governed by the rules now applicable to con-
tests before the local land offices.
* 16. The trustee shall receive and pay out all money provided for in
these instructions, subject to the supervision of this office, and he
shall keep a correct record of his proceedings and an accurate account
of all money received and disbursed by him, taking and filing proper
vouchers therefor, in the manner hereinafter provided; and before
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entering upon duty he shall, in addition to taking the official oath,
also enter into a bond to the United States in the penal sum of $5,000,
for the faithful discharge of his duties, both as now prescribed and
furnished by the Department of the Interior.

17. All lots remaining unoccupied and unclaimed when the trustee'
shall have made his allotments and assessments will be sold at public
outcry, for cash, to the highest bidder. The proceeds of such sales,
together with any balance remaining in the hands of the trustee to the
credit of the town-site occupants, to be expended, under the direction
of the Secretary of the Interior, for the benefit of the town.

18. All payments by the occupants of any town site for any of the
purposes above named shall be in cash, and made only to the trustee
thereof, who shall make duplicate receipts for all money paid him, one
to be given the party making the payment and the other to be for-
warded to this office with the trustee's papers and accounts. Said
trustee shall also take receipts for all money disbursed by him, and be
held strictly accountable by this office, under his bond, for the proper
handling of the trust funds in his possession.

19. The trustee of any town site in said Territory will be allowed
compensation at the rate of $5 per day for each day actually engaged
and employed in the performance of his duties as such trustee, and his
necessary traveling expenses.

20. The trustee's duties herein prescribed having been completed,
the account of all his expenses and expenditures, together with a record
of his proceedings and a list of the lots to be sold at public sale, as
hereinbefore provided, with all papers in his possession and all evidence
of his official acts, shall be transmitted to this office to become a part
of the records hereof, excepting from such papers, however, the sub-
divisional plat of the town site, which he shall deliver to the clerk of
the district court, to be made of record and placed on file in his office
as ex officio recorder of deeds, mortgages, and other contracts relating
to real estate in the Territorv of Alaska.

COMMUTATION OF HOMESTEAD ENTRIES FOR TOWN-SITE PURPOSES IN

OKLAHOMA.

All applications to commute homestead entries, or portions thereof,
to cash entries, at the rate of $10 per acre, for the purpose named in
the twenty-second section of the act of May 2, 1890 (26 Stat. L., 81),
will be made through the district land office, addressed to the honora-
ble Secretary of the Interior and transmitted to the Commissioner of
the General Land Offie, in accordance with the following regulations:

1. Entries under said section must be made according to the legal
subdivision of the land, and no application for a less quantity than is
embraced in a legal subdivision or for land involved in any contest will
be received.
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2. An entrymnan desiring to commute his homestead entry, in whole
or in part, for town-site purposes shall present his application (Form
4-001) at the local land office of the district in which his land is situ-
ated, and if his application and the status of his homestead entry are
found to be in accord with the foregoing requirements, the register
and receiver will permit him to make publication of notice of his inten-
tion to submit commutation town-site proof in accordance with the law
herein referred to. The notice of intention to make proof as above
provided shall be the same in all respects as that required of a claim-
ant in making final homestead proof, with the addition that it shall
state that said proof will be made under section 22 of the act of May
2, 1890.

3. Proof in accordance with the published notice, consisting of the
testimony of the claimant and two of the advertised witnesses, must
be furnished relating-

First. To evidence that the tract sought to be purchased is required
for town-site purposes.

Second. To the observance by the entryman of the provisions of the
law and of the President's proclamation under which settlement on the
land sought to be purchased became permissible.

Third. To the claimant's citizenship and qualifications in all other
respects, as a homesteader, the same as in making final homestead or
commutation proof.

Fourth. To due compliance with all the requirements of the home-
stead law by the claimant up to the date of submitting proof.

Proof of publication of notice must also be furnished as in ordinary
cases.

4. At the time of submitting proof, as provided in the preceding
paragraph, the entryman shall file therewith triplicate plats of the sur-
vey of the land applied for, duly verified by the oaths of himself and
the surveyor. Such plats shall be made on tracing linen and on a scale
of 100 feet to 1 inch; thev shall be provided with a margin sufficient
to contain the oaths of the entryman and the survevor and the approval
of the Secretary of the Interior; they must state the name of the city
or town, describe the exterior boundaries thereof according to the lines
of public surveys, exhibit the streets, squares, blocks. lots, and alleys,
and must specifically set forth the size of the same, with measurements
and area of each municipal subdivision; and if the survey was made
subsequent to May 2, 1890, the plats must also show that the provisions
of the first proviso of the section of the act under consideration have
been complied with, viz, the setting apart of "reservations for parks
(of substantially equal area if more than one park) and for schools and
other public purposes, embracing in the aggregate not less than 10 nor
more than 20 acres."

5. t is of the utmost importance that all plats of town sites should
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be correct. The size of each lot should be stated, and if the lot is
irregular in shape the width at each end should be indicated; the width
of each street and allev should be marked, and the dimensions, together
with the area of the reservations and parks, indicated.

Whenever an entry is made adjacent to a town already in existence
the streets must conform to the streets already established; and this
must be stated in the affidavit of the surveyor. The affidavit of the
surveyor shall also contain a statement of what tract of land is sur-
veyed as the town site and that the tracts reserved for public purposes
contain the requisite amount of land.

The affidavit of the party applying to make the entry shall embrace
the statement that the application to enter the described tract of land
as the town site of is made under the provisions of the second
proviso to section 22 of the act of May 2, 1890. entitled "An act to
provide a temporary government for the Territory of Oklahoma," etc.,
that all streets, alleys, parks, and reservations are dedicated to public
use and benefit, and that the piat is correct according to the survey
made by the proper surveyor.

0,. At the time of submitting proof and filing the triplicate plats the
claimant shall tender to the receiver the purchase price of the land
applied for, exclusive of the portions reserved for parks, schools, and
other public purposes (which are to be patented as a donation to the
town when organized as a municipality, for the specific purposes for
which thev were reserved), payment to be made by draft on New York
made payable to the order of the Secretary of the Interior, at the rate
of $10 per acre for that portion of the land actuallv entered.

The register and receiver will thereupon transmit the proof and trip-
licate plats to this office for examination and the approval of the Sec-
retary of the nterior, together with the application to make entry and
their joint report as to the status of the land applied for, and at the
same time they will transmit to the Secretary of the Interior the draft
tendered in pavment for the land, making references in each letter to
the other.

7. When the proof and triplicate plats are received by this office, if
found to be regular and in accordance with these regulations, they will
be forwarded to the Secretary of the Interior with recommendation
that the plats be approved.

Should the triplicate plats be approved and receipt of the purchase
price of the land be acknowledged by the Secretary, one of said
approved plats will be retained in this office and the other two will be
returned to the district land office with directions to the register to
issue final certificate for the land embraced in said approved plats
(exclusive of the lands to be donated and maintained for public pur-
poses as heretofore provided). Receipt of the purchase money having
been acknowledged by the Secretary of the nterior, no final receipt
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will be issued by the receiver. One of the approved plats returned to
the register and receiver will be retained in their office and the other
they will deliver to the applicant, to be by him filed and made of record
in the office of the recorder of deeds of the county in which the town
is situated.

8. Upon the issuance of final certificate the register and receiver will
note on their records the commutation of the applicant's homestead
entry, in whole or in part, as the case mlay be. When patent is ready
for delivery the entryiman will be required to surrender his duplicate
homestead receipt for transmittal to this office if the entire homestead
entry is commuted, or to deliver the same to the register and receiver
to have the commuted town-site entry noted thereon and returned to
the entryman if the homestead entry is commuted in part only, before
said patent will be delivered.

9. The foregoing regulations will be observed in all cases in which
the entry and claimant's application to commute for town-site purposes
are free from protest, contest, or other adverse proceedings. But in
all cases in which, at the time of submitting proof, or prior thereto. a
protest or an affidavit of contest is filed, the register and receiver will
take appropriate action on such protest or contest in accordance with
the prevailing practice in ordinary homestead, commutation, or final-
proof cases before transmitting the papers to this office, and should
such action be adverse to the application to commute, or favorable
thereto, and an appeal be filed by the contestant, they will not require
tender of the purchase price of the land sought to be purchased for
town-site purposes until they are advised of the final determination of
such protest or contest proceedings by this office or the Department
favorable to the application to purchase. When so advised they will
require the applicant to make immediate tender of the purchase money,
which they will transmit to the Secretary of the nterior ind advise
this office thereof, as hereinbefore provided.

Protest or contest affidavits filed in the district land office after the
transmittal of the proof and triplicate plats to this office will not be
considered bv the register and receiver, but must be promptly trans-
mitted to this office for appropriate action. After the approval of the
triplicate plats by the Secretary of the Interior no protest or contest
relating thereto will be entertained b the district land office or this
office, but should one be filed with the register and receiver it will be
forwarded to this office, to be transmitted to the Secretary of the
Interior for appropriate action.

10. In all contested cases the contestant will be required to file in
the district land office a sworn and corroborated statement of his
grounds of action, and that the contest is not initiated for the purpose
of harassing the claimant and extorting money from him under a
compromise, but in good faith to prosecute the samve to a final deter-
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mination; and if the allegations therein contained are considered
sufficient to warrant the ordering of a hearing, the same will be
ordered upon compliance by the contestant with the condition that he
shall deposit a sufficient sun to cover the cost thereof.

Notice of actions or decisions in all matters affecting an entry, or
an application to commute for town-site purposes, under the foregoing
instructions, and the proof thereof, shall be the same as in ordinary
cases; and any person feeling aggrieved by the judgment of the regis-
ter and receiver in such matters nay, within thirty days from notice
thereof, appeal to this office. Within the time allowed for filing an
appeal the appellant shall serve a copy of the same on the appellee,
who will be allowed ten days from such service within which to file his
brief and argument.

Appeals from the decisions of this office lie to the Secretary of the
Interior the same as in other matters of like character, such appeal
and service thereof to be filed within sixty days from notice of the
decision of this office from which appeal is taken, in accordance with
the Rules of Practice.

Motions for review of the decisions of the district land office shall
be filed and served within the time allowed for appeal, and motions
for review of the decisions of this office and of the Secretarv of the
Interior shall be filed and served within thirty days from notice thereof.

11. The act under consideration provides that the sums received by
the Secretary of the Interior for commuted town-site entries shall be
paid over to the proper authorities of the municipalities when organ-
ized, to be used by them for school purposes only.

Before the money can be paid over there must be satisfactory evi-
dence that the municipality has been organized as required by the laws
of Oklahoma.

In support of an application by the proper municipal officers for
payment of the money deposited with the Secretary of the Interior
for a particular commuted town-site entry the following evidence shall
be furnished:

First. A duly certified copy, under seal of the order of the board of
county commissioners, declaring that the specified territory shall, with
the assent of the qualified voters, be an incorporated town; also the
notice for a meeting of the electors, as required by paragraph- 5 of
article , chapter 16, of the statutes of Oklahoma.

Second. A like certified copy of the statement of the inspectors filed
with the board of county commissioners, also a like certified copy of
the order of said board, declaring that the town has been incorporated,
as provided by paragraph '3 of said article 1.

Third. A like certified copy of the statement of the inspectors, filed
with the county clerk, declaring who were elected to the office of
trustees, clerk, marshal, assessor, treasurer, and justice of the peace,
as provided by paragraph 16 of said article 1.
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Fourth. A like certified copy, by the town clerk, of the proceedings
of the board of trustees electing one of their number president: also a
copy of the qualifications to act, by each of the officers mentioned, as
provided by paragraph 19 of said article 1.

Fifth. A certified copy, by the town clerk, of the proceedings of the
board of trustees, designating some officer of the municipality to make
application for and to receive the money to be paid by the Secretary
of the Interior.

Sixth. A proper application for the money by said designated officer.
Said application shall be addressed to the Secretary of the Interior

and may either be filed in the district land office for transimittal to this
office or forwarded by the municipal authorities direct to this office.
When the same is received by this office, if the application and accom-
panying evidence are in accordance with the requirements herein men-
tioned, it will be transmitted to the Secretary of the Interior and when
approved by him the money will be paid over to the designated officer
to be used by the municipality for school purposes only as required.

12. When the towns herein provided for are organized as municipal-
ities, applications, accompanied by proof of municipal organization
similar to that provided in the preceding paragraph, shall be made for
patents for the reservations which the act under consideration provides
shall be made for parks, schools, and other public purposes, and which
are to be donated to the municipalities when duly organized as such.

The application for patent shall be made by the mayor or other
proper municipal authority; shall be addressed to the Secretary of the
Interior, and shall particularly describe the reservations to be patented
according to the approved plats of said town site. Said application
shall be filed in the district land office, and if the register and receiver
find the accompanying evidence of municipal organization and author-
ity to make application to be in accordance with these regulations, the
register will issue certificate thereon as follows:

LAND OFFICE AT
-,__ 19-.

No.
It is hereby certified that, pursuant to the provisions of section 22 of the act of

May 2, 1890 (26 Stat., 81), and the regulations thereunder , (mayor or trustee)
of the town (or city) of , in County, Okia., has made application for
patent to said town (or city) for in the town site of , Oklahoma, reserved
for said public purposes in accordance with the approved plats of said town site, said
application being accompanied by satisfactory proof of the organization of said
municipality, and of said - (mayor's or trustee's) authority to make application
for patent for said reservations.
- Now, therefore be it known that on presentation of this certificate to the Coumis-
sioner of the General Land Office the said town (or city) of shall be entitled
to a patent for the tract (or tracts) of land above described, to be maintained for said
public purposes as provided in the act herein mentioned.

,Register'.
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You will give to certificates of this character a separate series of
numbers. giving to each certificate its consecutive number in the
series, and when issued you will transmit the same to this office,
together with the application for patent and accompanying evidence
by special letter.

ENTRIES OF PUBLIC LAND FOR PARK AND CEMETERY PURPOSES.

Pursuant to the act of Congress entitled " An act to authorize entry
of public lands by incorporated cities and towns for cemetery and
park purposes," approved September 30, 1890 (26 Stat., 502), the fol-
lowing rules and regulations will be observed:

1. The right of entry under said act is restricted to incorporated
cities and towns, and such cities and towns shall be allowed to make
but one entry of contiguous tracts of unreserved and unappropriated
public land, not exceeding a quarter section in area, all of which must
lie within 3 miles of the corporate limits of the city or town for which
the entry is made.

2. If the public surveys have not been extended over the land sought
by any city or town under the provisions of said act, it shall first be
necessary for the proper corporate authority to apply to the surveyor-
general of the district in which the tract in question is located, for a
special survey of the outboundaries of such tract. The application
should describe the character of the land sought to be surveyed and,
as accurately as possible, its area and geographical location. Tracts
covered lby such special surveys must be as nearly as practicable in
square fornt, and entries of the same will not be allowed until after the
surveys shall have been approved by the surveyor-general and accepted
by the Commissioner of the General Land Office. The current appro-
priation for "surveying the public lands" being applicable to the survey
of "lines of reservations," as well as to the extension of the ordinary
lines of the system of public-land surveys, the cost of the surveys of all
unsurveyed lands selected under the provisions of said act of September
30, 1890, will be paid for out of said appropriation, the same as the
special surveys of the outboundaries of town sites and for like reasons
(see case of Fort Pierre, 18 C. 1L. 0., 117), and the deputies employed
by the surveyor-general to execute such special surveys will report
whether the land is either mineral in character or within an organized
mining district.

3. An application for the purposes indicated herein can only be made
by the municipal authorities of an incorporated city or town; and in
all cases the entries will be made and patents issued to the municipality
in its corporate name, for the specific purpose oi purposes mentioned
in said act.

4. The land must be paid for at the Government price per acre, after
proof has been furnished satisfactorily showing-
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First. Six weeks' publication of notice of intention to make entry,
in the same manner as in homestead and other cases.

Second. The official character and authority of the officer or officers
making the entry.

Third. A certificate of the officer having custody of the record of
incorporation, setting forth the fact and date of incorporation of the
city or town by which entry is to be made, and the extent and location
of its corporate limits.

Fourth. The testimony of the applicant and two published witnesses
to the effect that the land applied for is vacant and unappropriated by
any other party, and as to whether the same is either mineral in char-
acter or located within an organized mining district.

Fifth. In case the land applied for is described by metes and bounds,
as established by a special survey of the same, that the applicant and
two of the published witnesses have testified from personal knowledge
obtained by observation and measurements that the land to be entered
is wholly within miles of the corporate limits of the city or town for
which entrv is to be made.

5. Entries under this act will receive the current number of the cash
series of entries, and in all cases, the cash certificate (Form No. 4-189)
should contain the corporate name of the city or town, and the last
clause thereof should be modified so as to guarantee to the city or town
a patent in this wise:

Aow. therefore, be it known, that on presentation of this certificate to
the Commissioner of the General Land Office, the said city (or town)
of , shall be entitled to receive a patent for the tract above
described, for park and cemetery purposes (or either purpose as the
case may lie), as authorized by the act entitled "An act to authorize
entry of public lands by incorporated cities and towns for cemetery
and park purposes," approved September 30, 1890 (26 Stat., 502).

6. If any land covered by a cash certificate issued under the fore-
going provisions, is either mineral in character or within an organized
mining district, the above-indicated modification of the last clause of
such certificate shall be enlarged by adding to the close thereof the
following exception, to wit:

Provided, That no title shall be hereby acquired to any mineral
deposits within the limits of the above-described tract of land, all such
deposits therein being reserved as the property of the United States.

Very respectfully,
W. A. RICHARDS, (0?)218 110ieTio1.

Approved, June 12, 1903.
E. A. HITCHCOCK, Secretary.
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FOREST RESERVE-LIEU SELECTION-ACT OF JUNE 4, 1897.

MARY E. COFFIN.

-Where in making selection of unsurveyed lands under the exchange provisions of
the act of June 4, 1897, a third party is employed to protract the lines of survey
over the land desired, and selection is made according to the description fur-
nished by such party, and it afterwards develops that mistake was made in the
description so furnished, the Department can not recognize any such mistake as
a sufficient ground for amendment of the selection.

Sctijeftr7 I/iteicock to the Comntiss'oneri of te Grenera7 lttd Offce,
(S. V. P.) June 16, 1903. (J. R. IV.)

Mary E. Coffin appealed from your office decision of March 17,
1903, rejecting her application to amend her selection under the act of
June 4, 1897 (0 Stat., 36), No. 1978+-, your office series, to be for the
SE. NE. , Sec. 15, T. 69 N., R. 22 W., Duluth, Minnesota, instead
of the SE. 4 NW. 4, Sec. 13, T. 67 N., R. 24 W., as originally described,
in lieu of a like area of land relinquished to the United States in the
Black Hills Forest Reserve, Pennington County, South Dakota.

February 7. 1900, the selector filed the original application in the
local office, for unsurvey ed land, and September 26, 1900, filed a relin-
quishnent thereof and an " amended application" to select the land in
question (unsurveyed), with affidavits of John Coats and John B.
Jacquenont, Coats stating that he is the person who purchased from
Mary E. Coffin the land that he now learns will be when surveved the
SE. 4 NE. 4, Sec. 15. T. 0i9 N., R. 22 W.: that by mistake of the
locator, who gave him and the selector the description, it was described
as the SE. I NW. 4, Sec. 13. T. 67 N., R. 24 IV., but affiant and the
selector believed the description last given was that of the tract
selected, which when surveyed will be the SE. NE. 4, Sec. 15, T. 69
N.. . 22 W.; that he offers a deed (attached to his affidavit) to the
United States for the land, which is in its natural state, without
removal of timber or other thing therefrom.

.Jacqueciont's affidavit is that he is the locator referred to, and that
he intended to and believed he did describe the land as in the amended
application, but now learns that it is erroneously described as in the
original one, and is unable to say how the error occurred, but believes
it resulted from his having some descriptions of land in township 67
north, one of which was bv mistake substituted for the correct one;
that he furnished the description to Coats and Coffin, who both relied
upon it.

December 1, 1902, your office refused the application for want of
any allegation by Mrs. Coffin that she was misled or that the land
originally selected was not that intended, and because section 2372 of
the Revised Statutes confined ehanoes of entry to applications bv the
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original party, his heirs or leoal representatives. those "not being
assignees or transferees."

February 2 1903, Mrs. Coffin moved for a review, filing her affi-
davit that she is the person who made the application for change of
entry; that she was advised of the application, and failure to file her
affidavit therewith was due to oversight or to deeming it immaterial,
the facts being so fully set out in the affidavits filed; that she made
the original application for Coats, who furnished the description., and
never having examined the land she was not aware of the mistake
until advised by Coats; that her intent was to select the land he
desired.

Your office denied the motion. on the ground that it was without
authority to allow the change of entry by reason of the inhibition in
section 2372 of the Revised Statutes as to transferees.

The appellant alleges error of your office in basing its action upon
section 2372 of the Revised Statutes, which, it is claimed. has refer-
ence only to entries wherein equitable title vests by action of the local
office and wherein the local office issues at the time of the entry a
final certificate or other written evidence of right to a patent. It is
urged that the language of the section and the date of the statute
from which it is derived, May 2, 1824 (4 Stat., 31), when forms of
merely initiate appropriation of public land were unknown, make the
section inapplicable to cases where no decision is made by the local
office upon the applicant's right to a legal title, and upon which no
written evidence of such right is issued.

Without discussing the question thus raised, it is sufficient to say
that this case presents no meritorious ground for the requested change
of description. It is not claimed the description written in the appli-
cation was not that intended to be written, nor that Coffin, or any one
acting for her, had seen and chosen a particular tract of land which
was fixed upon and intended to be selected, but by some error in pro-
tracting the lines of survey that land after the survey proved to have
a different description than the protraction of the lines, before survey,
seemed to give it. Such claim could not reasonably be proven, as the

S two tracts lie in different townships and ranges more than fifteen miles
apart. The description intended at the time to be written was written,
and that tract of land was thereby segregated and withheld fron appro-
priation by others for about seven months. The selector herself had
no tract other than the one described in the original application in
mind. The mistake, if any, was made in a transaction between the
selector and a third party. This Department can not take cognizance
of such transactions and can not recognize any mistake arising in them
as sufficient ground for an amendment of a selection.

The action of your office denying the application for amendment is
affirmed.
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HOENESTEAD ENTRY-AMENDMENT.

CHARLES CARSON.

A homestead entryvm-an who by reason of misinformation, and with no intent to
waive any part of his homestead right, enters less than the one hundred and
sixty acres allowed by law, will be permitted, where his entry has not yet been
carried to completion and no adverse rights have intervened, to amend his entry
so as to include a quantity of adjacent unoccupied public land, subject to such
entry, which added to the land already entered will not exceed one hundred
and sixty acres.

Sec-retary Iitecoc/k to t Jonuni.s.sioner of the General Land Ofgee,
(S. V. P.) Jane 19, 1903. (J. R. W.)

Charles Carson appealed from youtr office decision of Mlarch 28,
1903, rejecting his application to amend his homestead entry so as to
embrace, with the S. of the SE. 4 of Sec. 20, also the E. E of the
-NE. 4 of Sec. 29, T. 49 N., R. 3 W., B. M., Coeur d'Alene, Idaho.

September ,5, 1901, Carson made entry for the S. 2 of the SE. of
Sec. 20. December 30, 1901, he filed an affidavit, corroborated by
one witness, that:

At the time of examination, Sept. 2ndl, 1901, of the above described land, by him
preparatory to making a filing on the same under the H. D. laws, he was informed
by different ones living in that section that this was all the land that was vacant in
that particular place, so that under those circumstances it was an impossibility for
him to get the total amount of land allowed him under the H. D. laws, namely one
hundred and sixty acres; he further states that at the time of his making his filing
he was fully prepared to take the total amount allowed hin and expected to do so,
but that he was misinformed and therefore only filed upon eighty acres, and he
further states that after his conmencing to make improvements and to make the
same his home, which he did on Sept. 6th, 1901, that he saw no signs of improvements
and no sign that the adjoining land that lie was informed was taken, was in any
way occupied, that he then waited sixty days to see if any claimant appeared, and
that at the end of the said time he made a second trip to the land office and was
there informed that said piece of land was vacant and subject to entry under the
H. D. laws. He further states that he has made the following improvements on the
land, filed on by him Sept. 5th, 1901: A two room house, size 12 x 22 ft., log, about
an acre and a.half of clearing, all of which is fenced, have built about one mile and
a half of road. And further he states that he has in no way disposed or tried to dis-
pose of any of the land described in his application, made Sept. 5th, 1901. Therefore
he prays that he be allowed to amend his H. D. entry so that he may have the full
benefit of the H. D. law. And that his entry be amended so that it will call for the
E. of NE. of Sec. 29, T. 49 N., R. 3 West of B. M., in addition to the above
first described entry.

Your office decision held that:

An examination of the papers in this case shows that the homestead affidavits
were executed before the register, from which it will be seen that the applicant
while there had an opportunity (if he had so desired) to examine the records of your
office and know of his own knowledge whether the E. T NE. , Sec. 29, was vacant
or not.

1 76



DECISIONS RELATING TO THE PUBLIC LANDS.

The application to amend is corroborated by only one witness, Gust Johnson, who
fails to state specifically, as does the applicant, who informed the homesteader as
alleged, that there was but 80 acres in that neighborhood vacant and subject
to entry.

- For these reasons, I am of the opinion that the applicant should not be allowed to
amend his entry as desired. His application is, therefore, rejected subject to the
right of appeal.

The application does not seek to change the entry so as to abandon
land entered and held from other appropriation, but merely to fill the
right which the entryman had and failed to exercise because of erro-
neous information as to the condition of the land he now seeks to
appropriate. No one has been or could have been prejudiced by the
alleged mistake, except the entryman himself. The policy of the
homestead law is to allow a qualified entryman to take one hundred
and sixty acres, or one quarter section, of the public domain. Where
one deliberately takes less than his right he is regarded to have waived
so much of it as was not then exercised, especially where the first
entry has been consummated and closed upon the record. Michael
Dermody (10 L. D., 419-420).

Where, however, the presumptive waiver of right was induced by
misinformation as to the condition of the land, the intention to waive
the right to the extent not exercised is rebutted. It was held in
Josiah Cox (27 L. D., 389, 390) that:

the rule permitting amendment of entries has been very liberally construed by
this Department, particularly where parties have been misled through ignorance or
misinformation as to their rights, where no adverse rights have intervened.

In that case the applicant was misled by the advice of his attorney.
The essential ground for relief from the consequence of mistake is the
equitable one that owing to an erroneous impression, due to incorrect
information of existing facts, the one seeking relief was induced to
act differently from what he otherwise would have done, by doing or
forbearing to do something whereby his rights are prejudiced. In
such cases the act done is properly not his deliberate act, and he is
equitably entitled to be relieved of the consequences so far as is com-
patible with the rights of innocent third parties.

In the present case no third parties are affected. While the original
entry was made at the local office and the mistake of the entryman
might have been corrected at the time had he inquired as to the con-
dition of the land now applied for, the essential fact remains that he
did not intentionally waive his right to take eighty of the one hundred
and sixty acres of land to which he was by law entitled. He not hav-
ing deliberately and intelligently waived his right, the fact that he did
not make inquiry when he might have done so does not estop him when
no innocent third party has been misled to his prejudice. The entry
being still in feri,' not carried to completion, is amendable.

Your office decision is reversed.
23286-Vol. 32-03 12
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]RIGHT OF WAY-RESERVOIR SITE-ACTS OF MARCH 3, 1891, AND MAY
1I, 1896.

IRRIGATOIS-OF AZUSA, DUARTE AND COVINA V. ELECTRIC WATER COM-

PANY AND ELECTRIC POWER COIPANY.

The act of March 3,1891, granting rights of way through the public lands and reserva-
tions for canals, ditches and reservoirs, to be used for irrigation purposes, and
the act of Mlay 14, 1896, granting similar rights of way for the purpose of generat-
ing, anufacturing and distributing electric power, necessarily contemplate
such destruction of timber along the line of any such right of way as results fromn
the use and maintenance of the right.

Section IS of said act of March 3,1891, does not limit the size of the reservoirs therein
provided for, but authorizes the approval of a right of way "to the extent of the
ground occupied by the water of the reservoir," "and fifty feet on each side of
the marginal limits thereof."

Secetary IICCtoco to the onoun -qsioner of tm General Land Offee,
(S. V. P.) Jtne 19, 1903. (G. B. G.)

Your office decision of February 18, 1902, denied the respective
applications of the Electric Power Conpany under the act of May 14,
1896 (29 Stat., 120), and the Electric Water Company under sections
18 to 21 of the act of March 3, 1891 (26 Stat., 1095, 1101-1102), for a
right of way through the San Gabriel Forest Reserve, in the State of
California.

The aiplications of each are for substantially the same right of way,
and their interests as they relate to these proceedings are identical,
the enterprise being a joint one for the purposes of irrigation and the
generation and distribution of electrical power. It is proposed to
divert the waters of the upper tributaries of the San Gabriel river,
and by means of an extended system of canals,. conduits, and pipe lines
convey these waters to the points of intended use for the purposes
menitioned. The right of av applied for includes two power house
sites of about twenty acres each, one being upon section 21, the other
upon section 29. and a reservoir site situated in sections 14, 15, 22, and
23, covering 67.60 acres-all in township 2 north, range 9 west, S. B. M.

April 13, 1898, there was filed in your office a protest, signed by a
large number of settlers and land owners in the communities of the
Azusa, Covina and Duarte, against the granting of these applications,
alleging that all the water claimed by the applicants had long since
been appropriated bv protestants; that there was no surplus water in
the San Gabriel river subject to appropriation; that the carrying out
of the project would destroy the water sources of the river, the forest,
and the forest reserve; that the applicants' maps were forced and
unreliable, and that the granting of the right of way applied for would
cloud protestants' title, and impose upon them the cost of litigation.

A hearing was ordered by your office, and the case was heard at
the local land office from September 4, to December 13, 1900.
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The San Gabriel water shed, through which this right of way is
asked, covers an -area of two hundred and twentv-three square miles.
It is drained by numerous small streams, which unite on the eastern
side to form the east branch and on the western side to form the west
branch of the San Gabriel river, and these two branches unite in one
stream some distance above the intake of an electric plant, operated
bv the " San Gabriel Electric Coinpanv," situated on the SE. 4 of Sec.
31, T. 2 N., R. 9 T .. where the water is diverted h said company
and taken over a right of war, heretofore approved )iv the Department,
used for the purpose of generating electrical power. and then returned
to the bed of the San Gabriel river six or seven miles down the canyon,
where it is taken into the ditch line of the protestants and distributed
over a lawre area of country below the month of the canyon, for the
purpose of irrigating the lands in that viciniti.

It is admitted that the protestants are the prior appropriators, and
are entitlel to all of the waters flowin' in the San Gabriel river at the
intake of their canal, not exceeding 5000 miners' inches. There is at
all times during' the irrigating season. except following an occasion-
ally heavy rain in the mountains, a very much less quantity of water
flowing in the San Gabriel river than is conceded to belong, to the pro-
testants. On the other hand, the applicants, while nakingo this con-
cession, claim that there is ore water dlling the irrigating seasons
of the ear flowing at their proposed points of diversion in the tribu-
taries of the river than flows at the intake of the protestants' ditch
line; that they can divert this water, transfer it through ditches, con-
duits, and pipe lines; use it for the purpose of generating electlical
power, ad return it to the irrigators unldimiinished in quantity and
unimpaired in quality. and besides that hv the construction of the res-
ervoir, as contemplated by the applicants. they will be able to impound
the storm waters of the San Gabriel water shed, lll stoie these waters
for use during the irrigating season of the ear, and thereby be
enabled 'to irrigate a large area of countrv which is now a arren waste.

The main question in this case is, whether the diversion of the
waters from the tributaries of the San Gabriel river, as proposed by
the applicants, will result in depriving the protestllts of any water
which the- are now entitled to b reason of their prior appropliatioli,
or whether such diversion will result in injurv to the San Gabriel
water shed by the destruction of forest growth which it is now thought
protects the sources of water supply. An injury to the protestants
may be worked in either of these two ways.

Much testimony was adduced and many expert witnesses have testi-
fied in this record upon these questions. Scientific measurements of
water flowing at both the upper and lower points of diversion have
been made, and while the witnesses who took these measurements do
not alwavs aree as to the methods used in measuring the water, or as
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to the results obtained from such measurements, the conclusion is
justified from the whole record that there is more surface water flow-
ing at the points of diversion as proposed by the applicants than flows
under the same conditions of' time and temperature at the intake of
the protestants' ditch line. The question of the loss of water between
these points is, however, very much complicated by what has been
generally designated in the record as the underground flow. The San
Gabriel basin contains a large area of gravel beds and sand, which con-
stitutes an immense subterranean reservoir, and it is a moot question
whether the diversion of water from the upper streams which feed
this reservoir will not stop the, surface flow of the San Gabriel river
altogether below these points during the dry or irrigating seasons of
the year.

The theory of the protestants has been that by the diversion of these
upper waters the water running into the canyon below these points
from small streams and gulches would not be sufficient to charge the
gravel beds; that the plane of saturation will be very much lowered,
and that as a consequence the surface stream will disappear entirely;
that this will result not only in diminishing the supply of the sub-
surface water, which they are now collecting and utilizing by means
of a sub-surface dam, but it will inevitablv result in the destruction of
all the timber in the canvon which now subsists upon the normal water
supply, and that the destruction of this timber will operate to cause
the waters of this canyon to flow more rapidly than they now do,
thereby causing the water shed to distribute its waters much more
rapidly upon the plain below, with dangerous consequences to their
property during storm floods. They also contend that the natural
beauty of the canyon will be ver' much impaired by the destruction of
this timber, and that its value as a summer resort will be entirely
destroyed.

On the other hand, the applicants contend that none of these results
will follow. They admit that the surface stream will be very much
diminished, but claim that there wAill still be enough water to protect
any timber of real value found in the canyon, and that the destruction
of certain classes of undergrowth, if such destruction results, will le
a benefit rather than an injury to both the beauty and utility of the
canyon; that these gravel beds will be charged from year to year dur-
ing periods of heavy rain-fall and flood. and that inasmuch as it has
been scientifically demonstrated that sub-surface waters in sand and
gravel beds of the character here found do not flow faster than three
to ten miles per annum, the sub-surface flow at the mouth of the can-
yon will not be diminished by reason of the diversion from the upper
stream; that before there could be any perceptible dimunition of the
sub-surface flow at the mouth of the canyon, the gravel beds would
again be fully charged from storm waters.

180



DECISIONS RELATING TO THE PUBLIC LANDS.

It is believed that the weioht of the testimony is to the effect that
the diversion of these surface waters on the upper stream will not
effect a material dimunition of the sub-surface flow at the mouth of the
canyon; that there will be some less water at the lower point is prob-
able, but the difference will not be sufficient to affect the conclusion
hereinbefore reached, that there is more water flowing at the upper
points of diversion than at the intake of the protestants' ditch line.
Moreover, this conclusion does not take into consideration the possi-
bility of the applicants putting in sub-surface dams at their several
points of diversion, thus utilizing the sub-surface flow at these points,
which would undoubtedly effect a large saving of water, and would
have very little. if an', effect on the sub-surface flow at the mouth of
the canyon. The loss of water between the applicants' points of diver-
sion and the intake of rotestants' ditch line is due to two causes-
first, evaporation, and, second, consumption of water by plant life.
The vegetation which subsists on the surface flow in the San Gabriel
canvon is composed almost exclusively of alders, water moties, and
willows. These growths have little, if any, commercial value, and
according to the testimony are the reatest known consumers of waters
in the vegetable kingdon. Besides, there is a comparttively small area
that would be affected b the diversion of waters from the canyon,
probably less than fifty acres in all. There is a considerable growth
of live-oaks and svcaniores in the canvon, but these do not depend for
life upon surface waters, and there is no reason to believe that there
would not be sufficient moisture in the ground to protect this class of
timber. The proposed diversions can in no wise affect the forest
growth lying Above the points of diversion, nor can they have any
effect upon the forest growth in the numerous small streams and can-
yons ling below the points of diversion. Only the timber in the
main canyon will be affected. and onlv such timber as subsists upon
surface waters. That the destruction of this growth of alders, water
moties, and willows will eause a more rapid precipitation of waters in
the canyon is reasonably certain, but it is not at all clear that this
would not be a benefit rather than a hindrance, or that it would not
operate to protect the irripnators from flood waters rather than increase
the dangers from that source. This is true, because the rapid precipi-
tation in the lower canyon would clear the canyon for the waters that
are flowing in the upper tributaries, and in this wav there would not
be nearlv so muc h danger of floods as if the thick vegetable growth
referred to was still in the canton and beds of the stream, retarding
the flow of the waters. That the timber growth on the ead of the
stream in the mountains is verv valuable in this respect can not be
doubted, because it operates to retard the flow of the waters and lets
the stdrm waters run off gradually, thus obviating a condition which
would produce floods if the water all ran off at once, but there is noth-
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ing in the record which shows or tends to show that the valuable tim-
ber on the reservation will be injured, or that the beneficial conditions
which exist in this reservation will e in anv vise interfered with.
There will be some destruction of timber along the line of the proposed
right of way on the hillsides, but the act which permits rights of way
through forest reservations necessarilv contemplates such destruction
as results from the use and maintenance of the right of way.

In addition to these main grounds of protest. the protestants assert
that so much of the proposed scheme as includes the building of a
reservoir is impracticable, and there is some testimony of engineers to
this effect. On the other hand, the engineers who surveyed these
rights of way and who surveyed the reservoir site testify that the
scheme is altogether practicable, both as an engineerino and as a finan-
cial proposition. Whatever may be the fact as to this, time and effect
alone can satisfactorily demonstrate. The record justifies the conelu-
sion that the applicants in good faith believe it is practicable to con-
stfuct the proposed reservoir, and there is nothing before the Depart-
ment to authorize a finding that this is not so. If it should develop
that the applicants are not acting i good faith, or that the reservoir
scheme is impracticable, the nature of the permit asked for is such, if
allowed, that the Departinent may t any time revoke it in so far as it
depends upon the act of May 14, 1896, srp, and if the protestants
are injured, both the Department and the courts will be open to them
for such relief as thev may be entitled to. Nor is there any force in
protestants' contention that the law does not authorize the granting of
the right to construct this reservoir because of its extensive area.
Section 18 of said act of March 3. 1891. authorizes the approval of a
right of way "to the extent of the ground occupied by the water of
the reservoir," 'and fifty feet on each side of the marginal limits
thereof." The size of the reservoir is not limited.

It i also urged that because some of the claimed water rights of the
applicants rest on locations made at a time when no law authorized
the appropriation of water within a reservation of the United States,
the application should be denied. While there might be some doubt
as to whether water locations under the laws of California could be
legally made within the boundaries of a governlent reservation prior
to the passage of the aet of June 4. 1897 (30 Stat., 36). such locations
were authorized by that act, and inasmuch as no person is asserting in
this record a better claim to these wvaters, the question is not of suffi-
cient importance to warrant discussion.

The decision of vour office is reversed. The protest is disnissed,
but inasnich as our offide has not examined the case with reference
to the sufficienev and regularity of applicants' maps under the laws
and regulations of the Department. the case is herewith returned for
such examination. If found in all respects regular, your office will
return the maps for the approval of the Department.
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SCHOOL LAND-INDEMNITY-FR'RACTION-AL TOWNSHIPS.

STATE OF OREGON.

In determininn the amount of indemnity school land granted the several States on
account of losses occurrina in fractional townships, under the adjustment pro-
vided for in section 2276 of the Revised Statutes, the acreage of land returned
by the government survey will be taken as the basis for the calculation.

sceretaZy lltcit cock to te C(btnzissi.nr f i/ie Genleral l(md Office,
(S. V. P.) JAne 22, 1903). (F. I. C.)

The State of Oregon has appealed front your office decision of Octo-
ber 23, last, wherein its school indemnity list No. 436 was held for
cancellation for insufficient bases.

By said list the State selected the N. 12. Sec. 24, containino 320 acres,
in lieu of a like deficiency alleged to exist in township 3 N., R. I W.

Your said office decision states that-

Tp. 3 N., R. 1 W., is fractional with area of 12071.64 acres, which under the pro-
visions of Sec. No. 2276, U. S. Revised Statutes, entitled the State to 960 acres of
school land. Sec. 16 has 429.96 acres in place as shown by the township plat on file
in this offie, and the State made selections anounting to 530.07 acres, approved in
clear list 2, upon the basis of the entire deficiency in said township, which leaves the
above described selection without base and invalid.

In its appeal the State contends that your office erred-

Third. In not holding that the State of Oregon was entitled to select 1280 acres of
school indemnity selections, less 499.95 acres in place in Sec. 16, of said T. 3 N., R.
1 W., said township having an area of more than 27 sections, or three-fourths of a
township.

No argument has been filed in support of the appeal and it is assumed
that the basis of the State's claim is that the subd ivisional survev of
the township shows more than 27 sections to have been identified, that
is, that land is returned in more than 27 sections as usually surveyed.

An examination of the township in question shows that the Colum-
bia river, the boundary between Oregon and Washington. runs nearly
due north and south through the eastern part thereof, the land to the
west of the river being in the State of Oregon. Further, that due to
the presence of lakes and ponds the area of land in each section,
excepting section C). is less than 610 acres, some of the sections being
almost entirelv covered bv water.

In determining the amount of indemnity land granted the several
States for fractional townships, under the adjustment provided for in
section 2276 of the Revised Statutes, which was compiled from the
acts of May 20, 1826 (4 Stat., 17 9), and February 26, 1859 (11 Stat.,
385), the acreage of land returned by the government survey has been
taken as the basis for the calculation. The following is taken from
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the circular of August 30, 1826 (Vol. 2, Laws, Instructions & Opin-
ions, page 466):

For each township or fractional township containing a greater quantity of land
than tree-quorters of on entire towvnship, (that is to say, more than 17,280 acres) one
section is to he reserved.

For each fractional township containing a greater quantity of land than one-hal
and not more than three-p'arters of a tonsh ip, (that is to say, more than 11,520 acres,
and less than 17,280 acres) three-quarters of a section are to be reserved.

For each fractional township containing a greater quantity of land than one-quarter,
and not more than one-hatf of a township, (that is to say, more than 5760 acres, and
not more than 11,520 acres) a half section is to be reserved.

For each fractional township containing a greater quantity of land than one entire
section, and not more than one-qoiarter of a township, (that is to say, more than 40
acres, and not more than 5,760 acres) oe-tarter sectiont is to be reserved.

Upon inquiry at your office it is learned that this method of calcu-
lation has been uniformly followed and after careful consideration of
the matter is adhered to.

Applied to the case in hand, the adjustment made bv your office was
correct and the decision appealed from is affirmed.

SURVEY-NOTICE-CIRCUL-AR OF OCTOBER 21, 1885.

ALLEN F. FERRIS.

The instractions of October 21, 8S5, requiring that notice shall be given of the
receipt and filing in the local office of approved plats of the survey of any town-
ship before applications for entry of lands included in the survey will be received,
are applicable in the matter of the filing of the plat of survey of an island, or
other fragmentary tract of public land, made after the regular survey of the
towvnship in which such tract is situated, the same as in the case of the survey
of an entire township.

Seeietcv/y I/iteheock to the Cntis.?ioner of te Genreiral Lacnd Offce,
(S. V. P.) Jly C, 1903. (C. J. G.)

March 18, 1903, your office directed the local officers at St. Cloud,
Minnesota, to withdraw froni the files of their office the plat of sur-
vev of an island, in Fish Trap Lake. in Sec. 18, T. 135 N., R. 28 W.,
and See. 13, T. 135 N., R. 2 W., pending notice of the filing of said
plat in pursuance of the regulations contained in the instructions of
October 21, 1885 (4 L. D., 202).

March 24, 1903, your office returned to the local officers at St.
Cloud, an application of Allen F. Ferris, assignee of Elizabeth Case,
widow of John Case, to entei tinder section 2306 of the Revised Stat-
utes, lot 9, Sec. 18, T. 135 N., R. 28 W., and lot 5, Sec. 13, T. 135 N.,
R. 29 WY., situated on said island in Fish Trap Lake, for the reason
that the application vas prematurely received, and with instructions
that Ferris might renew the same upon the refiling of the plat of sur-
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vey and after the requirements of your office of March 18, 1903, were
complied with.

An appeal has been filed by Ferris from the said decision of your
office, it being alleged, among other things, that the instructions of
October 21, 1885, .Suopri, require that notice shall be given only when
the plat of the survey of any towns/lu?) is filed in the local office, and
that the prevailing practice in the local offices in Minnesota has been
to allow entries of islands immediately upon the filing of the plats of
survey thereof, when they are situated in townships that have been
surveyed.

It appears that the survey of the island in question was made upon
the application of one Louis M. Osborn, dated February 14, 1902.
The survey was approved by your office January 19, 1903, and the
plat thereof filed in the local office January 311, 1903. The application
of Ferris to make soldier's additional homestead entrv was received in
the local office January 31, 1903, and transmitted to your office Feb-
ruary 5, 1903. It appearing that the local officers had failed to give
any notice of the filing of the plat of survey of said island, the action
hereinbefore referred to was taken by your office.

The instructions of October 21. 1885, slpya, require tat notice
shall be given of the receipt and filing in local offices of approved
plats of the survey of any townships, and it is specifically stated
therein how publicity shall be given, by posting notices and otherwise,
that said plat will be filed on a dav named, " which shall not he less
than thirty days from the date of such notice." Until this i done the
plats are not to be regarded as officially received. And it is only
after such notice has been given that local officers are authorized to
receive applications for the entry of lands included in the survey.
The object of such notice is undoubtedly to give all persons who may
have claims to or desire to enter the lands an equal chance to present
their claims. All the reasons for the regulations contained in said
instructions are equally as potent and applicable in the matter of the
filing the plat of survey of an island, or other fragmentary tract of
public land, made after the regular township survey has been made.
Whatever mav have been the practice heretofore in local offices, it is
clearly in keeping with good administration to require that before entry
is allowed in this case, or in similar cases, propel publicity should be
given of the filing of the plat of survey, as contemplated by the
instructions referred to.

The decisions of your office appealed from are hereby affirmed.
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TOWNSIIIP SURVEY-NOTICE-CICTLAIR OF OCTOBER 21, 1885.

1NSTRUCTIONS.

Tile tircular of October 21, 1885, requiring notice to be given of the receipt and filing
in the local office of approved plats of survey of townships before applications
for entry of lands included in such survey wvill be received, embraces all public
land surveys of a township, whether made in whole or in part, and the same
notice will be required of the survey of fragmentary portions of a township made
after the regular township survey as in the case of original township surveys.

Secretry Iiiteleoclo to (A C wrmi.~sl'oncr of the General Land Office,
(S. V. P. ) July 2, 1903. (E. F. B.)

The Department is in receipt of your letter of June 16, 1903, trans-
mitting a proposed amendment to the circular of October 21, 1885
(4 L. D., 202), relative to the filino in the local office of plats of public
land survevs.

It is understood that the amendment (which is to the effect that said
circular applies to the plats of surveys of islands, or other fragmentary
portions of the townships, as well as to other township surveys)
was proposed because it has been brought to your notice that the pre-
vailing practice in the local offices in Minnesota has been to allow
entries of islands immediately upon the filing of the plats of survey
thereof, when they are situate in townships that have been surveyed.

The Department sees no necessity for the proposed amendment.
The circular as it now stands embraces all public land surveys of a
township, whether made in whole or in part, and the reason for giving
the notice prescribed by the circular is equally as important in the
filing of plats of fragmentary portions of the township as in the case
of original township surveys: to-wit. in order that notice mar be given
to the public that the lands are open to entry, so that all persons may
have equal opportunity to file applications therefor. See case of Allen
F. Ferris (32 L. D., 184).

It is sufficient that the local officers receive instructions from vour
office of the scope and purpose of the circular; and in order that a
failure to comply therewith may not occur in the future, it is sug-
gested that when plats of survey of fragmentary portions of a town-
ship are sent to the local officers their attention should be called to the
requirements of said circular, which must in all cases be complied
with preliminary to the filing of the plat of survey in the local office.
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RIGHT OF WAY-INDIAN LANDS-SEC. 1, ACT OF MARCH 2, 1899.

ST. PAUL, MINNEAPOLIS AND MANITOBA R. R. CO. . MINNEAPOLL9.

ST. PAUL AND SAULT SAINTE MARIE R. R. Co.

The proviso to section 1 of the act of March 2, 1899, which act provides for acquiring
rights of way by railroad companies through Indian reservations, Indian lands,
and Indian allotments, that no right of way shall be granted under said section
for a proposed road parallel to and within ten miles of a constructed road or one
in actual course of construction, applies only where a road has been constructed
or is in the actual course of construction across te Indian lands, and has no
application in a case where a right of way has been granted or is applied for upon
the mere survey and platting of the proposed line of road.

Acting Seertary Ryan to the C(oonuiionver (f Jndian Al4 i.f7s, Julty
(S. V. P) 8, 1903. (F. A. C.)

The Department has co nsider ed the applications lbv the NIinncapolis,
St. Paul and Sault Ste. Marie Railroad Company and the St. Paul,
Minneapolis and Manitoba Railroad Compainy, for rights of way under
the provisions of the act of March 2, 1899 (30 Stat., 990), through the
White Earth Indian reservation in the State of Minnesota. Each com-
pany has filed maps of location through this reservation for approvar
under said act, and in forwarding these applications Votr office letters
of May 13, last, recommend that both applications be approved.

The application of the " Soo " eouipany is on account of a projected
branch line from Glenwood, a point on its actually constructed and
operated line in the State of Millnesota, running in a northerlV and
northwesterly direction to the outh boundary of the White Earth
Indian reservation and then almost due north through the western
part of said reserve. So far as shown b the record before the Depart-
ment in connection with these applications no portion of said projected
branch line has been constructed or is in actual course of construction
further than the surveying of the proposed line of road.

Proceeding under the act of 19!9 this company applied for permis-
sion to survey the line of road through the White Earth Indian
reservation, which survev was authorized by this Department Febru-
ary 25, 1903. From the maps now submitted it appears that the sr-
vev was made between April 1 and 17. last, and as surveyed the line
was adopted by the Board of Directors April 27. last.

The application of the Manitoba company is on account of a projected
branch line from Fergus Falls, a point on its actually constructed and
operated line in the State of Minnesota, running in an almost direct
line, nearly due north, through the White Earth Indian reservation to
McIntosh, a point of connection on another portion of its actually con-
structed and operated lines in the State of Minnesota. A portion of
this projected branch line, namely, about twenty miles extending
northerly from Fergus Falls to Pelican Rapids, is an actually con-
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structed line. The Manitoba company never applied to this Depart-
ment for permission to survey the line of its road through this reserve
but from the maps filed with its application for right of way it appears
that the line of the proposed road through this reservation was sur-
veved between April 1 and 21, last, and that the line of road as
surveyed was adopted by the company April 27, last.

These two projected lines converge and are only a short distance
apart at the point of crossing the south boundary of said reserve and
running through the reserve are verv close tooether actually crossing
at a point about four miles south of the northern boundary of said
reserve. The proposed lines of road are therefore parallel and within
ten miles of each other (in fact much less than a mile) through the
entire reserve.

The "Soo" company first filed for approval its maps of location
through this reservation and thereafter protested against the granting
of the right of way as applied for by the Manitoba company upon the
ground that it was entitled to precedence and that the proviso to the
first section of the act of March 2, 1899, which reads as follows-

That where a railroad has heretofore been constructed, or is in the actual course of
construction, no parallel right of way within ten miles on either side shall be granted
by the Secretary of the Interior unles4, in his opinion, public interest would be pro-
moted thereby-

barred the grantino of the application by the Manitoba company.
The Manitoba company also protested against the claim of the "Soo"

company to precedence in this matter, urging that at the time of the
survey and of the filing of the maps of location by the Manitoba com-
panv through this reserve, the "Soo" company had not entitled itself
un(ler the State laws to construct its proposed Glenwood branch line,
and that until the "Soo" company had fully complied with the State
laws no rights were conferred bv reason of any prior survey and loca-
tion, referrino' in support thereof to the decision of the Supreme Court
in the case of Washington and Idaho Railway Company v. Coeur
d'Alene Railway Company (160 U. S., 7). In this connection the
Manitoba company submitted a certified copy of the act of the State
legislature approved April 10, 1901, as follows:

Satc. 1. That chapter thirty-one (31) of the General Laws of the State of Minnesota

for the year 1881, being section 2749 of the General Statutes of 1894, be amended to
read as follows:

Any railroad corporation may, under the provisions of this chapter, extend its
railroad from any point named in its charter or articles of incorporation, or may

build branch railroads either from any point on its line of railroad or from any point
on the line of any other railroad connecting or to be connected with its road, the

use of which other road between such points and the connection with its own road

such corporation shall have secured bv lease or agreement for a term of not less than
ten years from its (late. Before making suh extensions, or building such branch
road, such corporation shall, by resolution of its board of directors, to be-entered in

the record of its proceedings, designate the route of such extension or branch, a
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copy of which, and a plat or map thereof, duly certified by such corporation under
the seal thereof, signed and verified by the president and secretary of such company,
and file the samne in the office of the secretary of state of this state, -ho shall record
the same in the book to be provided for that purpose. Whereupon such corporation
shall have and exercise, with respect to such extension or branch, all the rights,
powers, franchises and privileges possessed by such corporation pertaining to its
niain or other line of railroad, but no right of way over any private property or ally
street or highway in this state shall be acquired in any other manner than as pro-
vided in this chapter; and all the provisions of this chapter shall apply thereto.
And may receive municipal and other aid in the construction of such branch or
extension as now or hereafter authorized by the general laws of this state; provided,
that the provisions of this act shall not apply to street railroads or street-railroad
companies.

SEC. 2. This act shall take effect and be in force from and after its passage.

In disposing of the protest by the Manitoba company it is only nec-
essarv to say that until survey had been made of the proposed line of
road the State law could not have been complied with; that under the
act of 1899 permission from the Secretary of the Interior was neces-
sary before the survey of a line of road into or through the reserve
should have been permitted; that the "Soo" company having pro-
ceeded in obedience to this law, and having complied with the State
law within a reasonable time after survey and before approval of its
maps of location, is entitled to whatever precedence was gained by a
prior survey, and that the decision of the supreme court in the case
referred to has no application to the state of facts herein presented.

It but remains, therefore, to determine whether the proviso to the
first section of the act of 1899 against granting a right of way for a
proposed road parallel to and within ten miles of a constructed road
or one in actual course of construction, has any application to the case
under consideration.

The bill that became the law of 1899 granting rights of way through
Indian lands was introduced in the House and as passed by that body
did not contain a provision against granting rights of way for parallel
lines of road. It was amended b the Senate and as it passed that
body it contained the following proviso: " That when a right of way
has been heretofore or shall hereafter be granted, no parallel right of
way within ten miles on either side shall be granted by the Secretary
of the Interior unless, in his opinion, the public interest will be pro-

moted thereby." In conference, however, the Senate amendment was
stricken out and the proviso hereinbefore first quoted inserted. It
seems, therefore, that in providing against the g'rating of rights of
way for parallel lines of road, Congress intended to give recognition
only to those lines of road which had been constructed or were in
actual course of construction, and this as contradistinguished from a
mere proposed line of road toward the construction of which nothing
had been done beyond a mere survey and platting of the proposed line
of road upon which a right of way might be granted.
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In disposing of the applications under consideration the proposed
branch lines must be considered as new roads, separate and apart from
the existing lines operated bythe "Soo" and the Manitoba railway
conpanies. When thus considered the Manitoba railway company
has the best claim to an advantaoe because of a eonstructed road or
one in actual course of construction, for, as before shown, a portion
of its proposed branch line is actually constructed and operated; but
in the opinion of this Department neither is a constructed road or one
in actual course of construction within the meaning of the proviso
referred to, because neither has been constructed or is shown to be in
actual course of construetion within the reserve and it follows that
the proviso has no application to the case under consideration

It might be further added, as claimed b counsel for the Manitoba
company, that the building of its proposed branch line will open a
direct connection by the Great Northern railwav. of which the Mani-
toba company is a part (nearly six thousand miles), which goes far
towards showing that public interests will be promoted thereby.

The entire atter considered, the Department approves of the
recomn cation made by vonr office and returns herewith, approved,
the maps of location filed by both companies. Your further recotn-
nendation that the United States Indian agent of the White Earth
agency be designated to act for and on behalf of the Indian allottees
in the matter of negotiating aft amicable settlement with the railway
companies, is also approved.

OKLAHOMA. LAND-SETTLEM1ENT-ACT OF JUNE 6, 1900.

KINMAN V. APPLEBY.

Settlements on public land while it is reserved from entry confer no rights as against
the government, but the question of priority between such settlements may be
considered in determining the rights of adverse claimants in case the land is
subsequently opened to entry.

Settlement and residence under the homestead laws can not he established by an
agent nor maintained by an agent or tenant after having been established.

The provision in the act of June 6, 1900, providing for the opening of certain lands
in Oklahoma to settlement and entry, "that the settlers who located on that
part of said lands called and known as the 'Neutral Strip' shall have preference
right for thirty days on the land upon which they have located and improved,"
applies only to such persons as had made settlements and improvements on said
lands and were maintaining the same at the date of the passage of said act.

Acting 'Secrt ary Ryan to the Connissioner of the Generl Land Offiee,
(S.V.P.) July 14,1903. (A.S.T.)

On August 6, 1901, James M. Appleby made homestead entry for
the NE. 4t of See. 4, T. N., R. 14 W., El Reno land district, Okla-
homa, and on the same day William Kinman filed an affidavit of con-
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test against said entry, alleging that he " was a settler on said tract
prior to the issuance of the President's proclamation of July 4, 1901,
and was entitled to exercise the preference right of entrv for such
land as provided in such proclamation: that this affiant has the superior
right to said tract of land for the rea-on that this affiant settled on
said land prior to any settlement b the said entrvman."

On August 29, 1901, this Department directed that a hearingl be had
upon said affidavit, which was accordingly done, both parties appear-
ing and offering testimony. The lcal officers found in favor of the
defendant and recommended the dismissal of the contest. The con-
testant appealed to your office, where on March 19, 1903. a decision
was rendered affirming the action of the local officers, and from that
decision the contestant has appealed to this Department.

The land in question is a portion of what is known as the Neutral
Strip," and was opened to entry by the President's proclamnation of
July 4, 1901 (1 L. D., 1), under the act of June 6, 1900 (31 Stat., 672),
which provides: "That the settlers who located on that part of said
lands called and known as the Neutral Strip' shall have preference
right for thirty days on the land upon which they have located and
improved."

The proof shows that the contestant and his wife settled on the land
in August, 189 7. It had been previously occupied by a man named
Roberts, who had cleared and cultivated a few acres of it.

The defendant built a dugout, and cleared, fenced, and cultivated a
portion of the land, but it does not very clearly appear what amount
of the land was cleared 1iw him. He testified that he cleared, plowed,
and cultivated about four or five acres in 1898: that there were about
fortv acres of the land cultivated in 1898; and that in all he cleared
and put in cultivation under the plow fifty or sixty acres. including
what was partially cleared before he went there. He savs there was
none actually cleared; that Roberts had 'an old deadening" on the
place which he had tried to plow, but had never taken the timber off.

Kinnman resided on the place about seventeen months, and evidently
made considerable improvements there in the way of clearing, fencing,
and preparing the land for cultivation, and his wife testified that she
assisted him in this work. He left the land in January, 1899, having
leased it for twelve months to two brothers named Easterwood, and
moved to a place several miles from the land in question. While at
this place his wife was appointed postmaster, and he was appointed
deputy or assistant postmaster. They subsequently moved their resi-
dence and the post office to a place called Hardin, about twentv-five
miles from the land. While Kinman occupied the land in question he
was arrested and imprisoned for cutting timber on government land
(the land in controversy), and after he left the place he was arrested
and imprisoned for introducing whiskey into an Indian reservation,
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but it does not appear that he was ever tried or convicted for either
of these offenses. When the Easterwood lease expired, the contestant
did not resume possession of the land, and the Easterwood brothers
continued in possession. He (contestant) testified that he was pre-
vented from resuming possession of the land by threats of violence
made bv the Easterwoods against him, and one of his witnesses tsti-
lied that 14enry Easterwood told him that if contestant attempted to
come back to the land he would " Winchester him in a holy minute,"
and that Kinman knew better than to come back, and the witness says
he communicated this threat to Kinman, but Easterwood denies that
he made any threat against Kinman. but admits that when the lease
expired he set up a squatter's claim to the land and would have objected
to Kinman taking possession of it.

The proof shows that in February, 1900. which was shortly after the
expiration of the lease. Mrs. Kinman attempted to go upon the land
and was met at the gate by the two Easterwood brothers, who
prevented her from entering the premises. She testified that they
were armed, one with a large knife and the other with a club; that
T. J. Easterwood told her that if she attempted to enter the premises
thev would hurt her, and that they would hold the land or kill Kin-
man. H. J. Easterwood, who testified for the defendant, admitted
that thev met her at the gate, and forbade her entering the premises,
but denied that thev were armed or that thev made threats against her
or Kinman.

In the fall of 1900, the Easterwoods sold the improvements on the
place and their possessory right to one Sandifer, who then moved onto
the land. He remained there till August, 1901, and made considerable
improvements. He testified that he did not know till about July 1,
1901, that Kinnan claimed the land. About May 1, 1901, Sandifer
sold out to Appleby, who then moved onto the place, but Sandifer
continued to reside there till August, 1901.

Kinman, in his contract with the Easterwoods, reserved the right to
go upon the land at his pleasure, and when he moved away from it he
left a portion of his personal property there, consisting of tools and
some articles of household furniture, which he has never moved away.
He testified that owing to threats made against him by the Easter-
woods he was afraid to move back to the land after the expiration of
the lease, but that he sent his wife, with their household property,
thinking that her sex would protect her from violence. She procured
a wagon, team, and a driver to convey their household goods to the
land, and about midnight on July 3, 1901, she reached the place,
entered,' and proceeded to a place in the timber where she purposed
erecting a tent in whith to live. While she and the driver, one Ewing,
were unloading the goods from the wagon. Sandifer and Appleby
appeared on the scene, armed with shotguns, and demanded to know
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who they were and what they were doing there. She told them who
she was and that she had come there to take possession of the place.
They ordered her to take her property and leave. She refused to do
it, and continued to unload the things from the wagon. Sandifer
began to reload the things into the wagon, and she threw them out as
fast as he put them in. He took up the reins to drive the team out,
and she also took hold of the reins and tried to stop the team, but he
jerked them from her and drove the team out into the road, leaving
her alone with the things she had succeeded in getting out of the
wagon. Ewing took the remainder of the things back to the point
from which they started. She testified, and was corroborated by
Ewing, to the effect that Sandifer cursed her and threatened to kill
her and tried to tie the lines around her arms when she took hold to
prevent him from driving the team out; that he tried to throw her
under the mules, and threatened to tie her and throw her in the river
if he found her there the next morning; and that Appleby had a shot-
gun presented at her and Ewing. She remained there till daylight,
and then crawled into a briar patch, and laid down beside a log, where
she remained all that day and the next night, and on the morning of
July 5, 1901, she got away. Sandifer gathered up what things she
had unloaded from the wagon and hauled them to Mountain City.
She testified that while she was hiding by the log in the briar thicket
she heard what she took to be Sandifer and his wife searching for her.

Sandifer and Appleby admit that they ordered her to leave, and that
they drove the team out. They also admit that they were armed with
shotguns, but they deny that they attempted or threatened to do her
any violence.

It is not shown that Appleby, when he bought out Sandifer, had
any knowledge of Kinman's claim. It is contended in behalf of -Ap-
pleby that Kinman did not settle on the land with the intention of
making it his home, but that his purpose was to appropriate the timber
growing thereon; and the proof shows that he had sold a considerable
amount of timber from the place, but it was necessary to cut the tim-
ber in clearing and preparing the land for cultivation, and the amount
of land put in cultivation shows that the appropriation of the timber
was not his sole object. Moreover, it is shown that in 1897 he applied
to enter the land, and letters from your office in response to his appli-
cation are in the record.

The only question to be determined in this case is, whether or not
Kinman was a settler on the land at and prior to the passage of the
act of June 6, 1900, spra. Though a settlement on public land while
it is reserved from entry confers no rights as against the government,
the question of priority between such settlements may be considered
in determining the rights of adverse claimants in case the land is sub-
sequently opened to entry; and hence, if Kinman and Appleby had
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both been settlers on the land at the time of the passage of the act of
June 6, 1900, the question of priority of settlement as between them
would have been material; but it is admitted that Appleby did not
settle on the land till May, 1901, nearly a year after the passage of
the act, and he bases his claim of right to make entrv for it on the
ground that he is the remote vendee of Easterwood, who was in pos-
session of it at the time of the passage of the act, but inasmuch as the
contestant must succeed herein, if at all, by virtue of his own right as
a settler, the qualifications of Appleby are not a material issue.

Kinman evidently intended, when he leased the land to Easterwood,
to resume possession of it at the expiration of the lease. This is shown
by the fact that he left a portion of his property there, and Easter-
wood testified that he at that time expected him to do so. Kinman
testified that he was prevented from doing it by threats of violence and
intimidation on the part of Easterwood, and considering the treatment
received by Mrs. Kinman at the hands of the Easterwoods and their
vendees Sandifer and Appleby, when she attempted to go upon the
land, Kinian's fears seem to have been well founded, and, if Kinman's
previous settlement on the land had been such as to give him any
rights as against the government, and he had been prevented from
maintaining it by such threats and intimidation, he would not thereby
have lost the right acquired by his settlement. But he voluntarily
left the place in January, 1899, intending to reside elsewhere for the
next twelve months, and Was not an actual settler on the land for
more than a year next before the passage of the act of June 6, 1900.
It was not his intention to abandon his claim to the land, and he doubt-
less believed that the possession and occupancy of the land by his
tenants would protect his claim as effectually as if he himself had
remained in possession; but in this he was mistaken. One can not
make settlement and establish residence by an agent so as to acquire
rights under the homestead laws, nor can he by an agent or tenant
maintain a settlement or residence after it has been established. While
the act of June 6, 1900, sapra, does not expressly require that the set-
tlement and improvement therein contemplated shall have been main-
tained up to the time of its passage, it was evidently the intention of
Congress to give preference rights of entry to those persons who had
made settlements and improvements on said lands and who still main-
tained the same, and not to those who may have settled on and
improved the lands at some past time, and who had abandoned and
left the land either because of a sale of their improvements or for any
other reason, and therefore, inasmuch as Easterwood's possession
could not inure to the benefit of Kinman, and Kinman was not a set-
tier on the land at the time of the passage of the act, his previous
settlement can not avail to give him a preference right of entry for the
land.
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In the case of Fleming v. Thompson (17 L. D., 561), which was in
many respects remarkably similar to the case at bar, it was held
(syllabus):

Residence on land not subject to settlement is ineffective, if abandoned or discon-
tinued before the land becomes subject to settlement, and not resumed until after the
intervention of an adverse right. Settlement rights can not be maintained through
the occupancy of a tenant.

It must be held therefore that Kinman was not a settler on the land
at the time of the passage of the act of June 6, 1900, and therefore
that he was not entitled to the preference right of entry accorded to

such settlers by the act.
The result is that your said decision is affirmed and said contest is

dismissed.

OkLAHOMA LANDS-GREER COUNTY-ACT OF JANUARY 18, 1897.

INSTRUCTIONS.

The purpose of the words "excepting for school purposes," employed in section 5
of the act of January 18, 1897, providing for the entry of lands in Greer county,
Oklahoma, is to except from the obligation to make payment imposed by said

- section, all lands patented thereunder by reason of being occupied for school
purposes.

Acting Secretary Ryan to the Commissoner of the Geneel land Ofee,
(S. V. P.) July 14, 1903. (E. F. B.)

By letter of January 27, 1903, you call attention to the instructions
of February 25, 1897 (24 L. D., 184), to carry into effect the act of
January 18, 1897 (29 Stat., 490), providing for the entry of lands in
Greer county; Oklahoma, with special reference to the instructions
relating to section 5 of the act, which provides:

That all lands which on March sixteenth, eighteen hundred and ninety-six, are
occupied for church, cemetery, school, or other charitable or voluntary purposes, not
for profit, not exceeding two acres in each case, shall be patented to the proper
authorities in charge thereof, under such rules and regulations as the Secretary of the
Interior shall establish, upon payment of the government price therefor, excepting
for school purposes.

The instructions under this section to which reference is made in
your letter are as follows:

Under section 5, the right of entry to land within said county which on March
16, 1896, was occupied for church, cemetery, school, or other charitable or voluntary
purposes, not for profit, is given to the proper authorities in charge thereof.

In each case the maximum area to be so entered is two acres. Sections numbered
16 and 36, within each township, are reserved by section 4 of this law for school
purposes, and are exempted from the operations of this section.

By section 4 of the act, "sections numbered sixteen and thirty-six
are reserved for school purposes," and sections thirteen and thirty-
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three are reserved "for such purpose as the legislature of the future
State of Oklahoma may prescribe." Said section also provides that
whenever any of the lands reserved for school or other purposes under
the act or under the laws of Congress relating to Oklahoma shall be
found to have been occupied by "actual settlers or for townsite pur-
poses or homesteads," prior to March 16, 1896, an equal quantity of
indemnity lands may be selected as provided by law.

You express the opinion that occupancy of lands for the uses men-
tioned in section 5 is occupancy " by actual settlers," and that if such
view is correct, sections sixteen and thirtv-six are not excepted from
the operation of section 5; and that, in view of the general indemnity
provision, there is no reason why sections thirteen and thirty-three
should be subject to the operation of section 5, and sections sixteen
and thirty-six should not.

In the instructions of February 25, 1897, the words, " excepting for
school purposes," in section 5 of the act, were construed as having
reference to lands reserved for school purposes, and not to the character
of the occupancy of the land. If that is a correct interpretation of the
act, sections sixteen and thirty-six are expressly excepted from its
operation, and that is a sufficient reason why the instructions should
declare that sections thirteen and thirty-three are subject to the opera-
tion of section 5 of the act, and sections sixteen and thirty-six are not,
although occupancy for the uses mentioned in the act may be consid-
ered as occupancy by actual settlers, and notwithstanding the general
indemnity provisions applicable to all of said sections. Section 5 of
the act extends to all lands except such as are expressly excepted from
its operation. The only question is, are any lands excepted.

Upon a further consideration of the question, it does not seem clear
that said words, "excepting for school purposes," have been given
their proper interpretation in the instructions of February 25, 1897.
The sentence above quoted is so involved as to make its meaning
obscure and indefinite and to render its proper construction difficult.
Do the words, "excepting for school purposes," refer to "lands"
occupied March 16, 1896, or to "payment of the government price
therefor" They must be transposed to indicate clearly their applica-
tion to lands reserved for school purposes. When the general scope
and purpose of the act is considered, it seems clear that it was not the
intent of Congress to except any lands from the operation of the sec-
tion, but rather that the intent was to except lands occupied for school
purposes from the obligation to make payment. The general purpose
of the act was to protect occupancy for charitable or voluntary pur-
poses upon all lands in said county, whether reserved for territorial
uses or subject to entry under the provisions of the act.

The occupancy of a part of a school section for school purposes is,
to the extent of such occupancy, an appropriation of the land for the
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purpose contemplated by the reservation. The probability of such
condition existing may have induced legislation favorable to such uses,
although it is not apparent why Congress should have protected occu-
pancy of other lands for school purposes without the condition of
payment, while imposing such condition upon occupancy for other
charitable or voluntary purposes. However that may be, the words,
"excepting for school purposes," must be given some intent and pur-
pose, and the most reasonable construction is that the purpose of the
exception was to secure to the proper authorities a patent for the
lands occupied for such purposes, not exceeding two acres in any case,
without payment therefor.

You will therefore prepare for approval by the Department an
amendment to said instructions of February 25. 1897, in accordance
with the views herein expressed.

SWAMP LAND-INDEMNITY-ACT OF MARCH 2, 1855.

STATE OF OREGON.

Swamp land indemnity locations under the act of March 2, 1855, can only be made
upon " public lands subject to entry at one dollar and a quarter per acre, or less."

Lands within the primary limits of the grant of May 12, 1864, in aid of the construc-
tion of the McGregor and Missouri River railroad, which were erroneously
included within the meander lines of a lake, are not for that reason excepted
from the provisions of said act increasing in price the alternate sections along the
line of road therein provided for.

Acting Secretary Ryan to te Commissioner of the General Land Office,
(S. V. P.) July 16, 1903. - (F. W. C.)

The Department has considered the appeal filed by Henry C. Evans,
as agent of the State of Iowa, from your office decisions of October 9
and 25, last, holding for cancellation a selection or location made by
said agent as swamp land indemnity under the provisions of the act of
March 2, 1855 (10 Stat., 634), of lot 3, Sec. 21T. 96 N., R. 35 IV., lot 7,
Sec. 26, and lot 9, Sec. 36, T. 97 N., R. 35 W., and lots '12 and 13,
Sec. 30, T. 97 N., R. 34 W., all within the Des Moines land district,
State of Iowa.

Your said office decisions held the selection or location in question
for cancellation upon the ground that the lands located or selected are
portions of the alternate sections within the primary limits of the
grant of May 12, 1864 (13 Stat., 72), in aid of the construction of the
McGregor and Missouri River railroad and were by said act enhanced
in price to $2.50 per acre.

The act of 1855, under which the location or selection in question
was made, provides that where swamp lands have been located by
warrant or scrip the State " shall be authorized to locate a quantity of
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like amount, upon any of the public lands subject to entry at one dol-
lar and a quarter per acre, or less, and patents shall issue therefor
upon the terms and conditions enumerated in the act aforesaid."

A question was sought to be raised before your office as to whether
the lands located or selected were properly rated at $2.50 per acre, it
being claimed that until recently they were within the meander lines
of a lake and were therefore not affected by the act of 1864. There
can be no question but that your office properly disposed of this mat-
ter in holding that the mere erroneous inclusion of the lands within
the meander lines of the lake did not place them without the provisions
of the act of 1864 increasing in price the alternate sections along the
line of the road, therein provided for.

By the plain terms of the act of 1855 the State is limited in its selec-
tion of swamp indemnity lands to " the public lands subject to entry
at one dollar and a quarter per acre or less." As the lands in question
were at the date of the attempted location and selection by the State
subject to entry only at the enhanced or double minimum price,
namely, $2.50 per acre, they were clearly not subject to location or
selection under sid act, and your office decisions are therefore
affirmed and the location or selection of the tracts in question will be
canceled.

MIXING CLAI-M-PLACEP-FORM OF LOCATION.

WOOD PLACER MINING COMPANY.

A placer mining claim upon unsurveyed public land to be valid mustbe located upon
the ground in such shape and position as to conform, as nearly as practicable, to
the " United States system of public-land surveys, and the rectangular subdivi-
sions of such surveys."

Acting Secetary Ryan to te Coninwissioner of the Geveral Land Oflee,
(S. V. P.) July 16, 1903. (F. H. B.)

The Department has before it the appeal of the Wood Placer Mining
Company from your office decision of November 29, 1902, in which its
entry, No. 94, fortheDiscoveryand Annexplacer miningelaims, surveys
Nos. 885 and 6000, respectively, Missoula, Montana, was held for
cancellation, to the extent of the latter claim, because the improve-
ments placed upon the former claim for the alleged benefit of both
were not shown to tend to the development of the latter, upon which
the improvements actually made fall far short of the required amount
(Sec. 2325, R. S.).

The placer claims in question are situated upon unsurveyed land, in
what is supposed will be T. 2 S., R. 21 W., M. M., in the aforesaid
land district. By the official plat a situation is disclosed, which is not
referred to in your office decision, and which is not warranted by the
mining laws.
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The Discovery claim, which is somewhat irregular in shape and
defined by a number of courses, is nearly 9,000 feet in ]ength-and
averages about 500 feet in width. It. lies longitudinally in a north-
easterly and southwesterly direction. Hughes creek enters the claim
at its northeasterly end, flows thence substantially through the center,
except at one point, for the entire distance, and passes out at the
southwesterly end. The exception occurs near the northeasterly end,
where the creek flows south and passes without for a little distance the
southerly or southeasterly side of the claim, but soon re-enters and
courses thence throughout the remaining length thereof, as above
described. At the point where the creek makes this fugitive depar-
ture from the confines of the Discovery claim, the Annex placer
(which occupies a position 1540.3 feet in length along and coincidental
with that side of the Discoverv from its northeasterly end, and which
is apparently 173 feet wide) is situated. Its location and dimensions
are such as to embrace and include that part of Hughes creek which
leaves and flows without for a short distance the boundaries of the
Discovery claim.

In the case of Miller Placer Claim (30 L. D., 225, 227), which
involved a similar state of facts, the Department, citing and quoting
sections 2329, 2330, and 2331 of the Revised Statutes, held as follows:

Under the last section of the Revised Statutes above cited, ll placer mining claims,

located after the tenth day of May, 1872, must "conform as near as practicable with
the United States system of public land surveys, and the rectangular subdivisions of
such surveys;" and this would appear to be the case whether the locations are upon
surveyed or unsurveyed lands. In the matter of shape, the claim in question not
only fails to approximate conformity " with the United States system of public land
surveys," but appears to be totally at variance with such system, which affords no
warrant for cutting the public lands into lengthy strips of such narrow width as is
three miles in length of the claim here in question. Nothing is found in the show-
ing made in response to your office decisions requiring further proof, or in the affi-
davits filed in the Department since your office decision of November 4, 1899, was
rendered, which can justify the approval of the entry in its present shape, and for
the reasons above given it must be canceled.

Your attention is directed, in this connection, to paragraph 30 of
the mining regulations (31 L. D., 474, 478-9), which reads as follows:

The regulations bereinbefore given as to the manner ofmarking locations on the
ground, and placing the same on record, must be oltserved in the case of placer loca-
tions so far as the same are applicable, the law requiring, however, that all placer
mining claims located after May 10, 1872, shall conform as near as practicable with
the United States system of public land surveys and the rectangular sublivisions of
such surveys, whether the locations are upon surveyed or unsurveyed lands.

It is clear from the provisions of the mining laws and the above-
quoted authority and regulation, that a placer claim upon unsurveyed
public land to be valid must be located upon the ground in such shape
and position as to conform, as nearly as practicable. to the " United
States systchn of public-land surveys, and the rectangular subdivisions
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of such surveys." The locations here in question (comprising a long
and narrow strip, throughout its length following and embracing
Hughes creek, in the manner shown by the official plat) do not even
approach conformity with the systewn of public-land surveys. The
entry, therefore, will be canceled as to both claims.

In view of the foregoing it is unnecessary to consider the question
of improvements upon the claims.

Your office decision is modified accordingly.

MINING CLAIM-PATENT PROCEEDINGS-RELOCATION.

LUCKY FIND PLACER CLAIM.

Where an applicant for patent to a mining claim, after the expiration of the period
of publication of notice of the application, voluntarily defers making entry until
after the close of the calendar year in which the period of publication ends, his
negligence, in the presence of an alleged relocation of the claim after the termi-
nation of that year, is fatal to the entry.

The length of the interval of time between the end of the period of publication, or
the finality of pending adverse proceedings in court or protest proceedings in the
land department, and the date of entry, is immaterial, so long as entry is made
before the close of the then current calendar year; and the principle with respect
to the completion of the patent proceedings is the same whether the time
remaining to the applicant within which to make entry as aforesaid be only a
day or several months.

Acting Secretary Ryan to the GCommisioner of the General Land O ce,
(S. V. P.) July 18, 1903. (F. H. B.)

October 5, 1901, Barney Hokes et at. filed application for patent to
the Lucky Find placer mining claim, which embraced the NW. 4 of
Sec. 13, T. 18 N., R. 16 W., Harrison, Arkansas, land district. Notice
of the application was published and posted for sixty days, ending
December 13, 1901, and no adverse claim was filed.

January 7, 1902, Hardin Cox et al. filed protest against the allow7-
ance of mineral entry upon the application for patent, for the reason,
as alleged, that the land involved became subject to relocation January
1, 1902, and was so relocated by protestants Januarv 6, 1902. Evi-
dence of such relocation is exhibited by an abstract of title, filed with
the protest.

February 11, 1902, applicants for patent filed in the local office the
usual proofs in support of their application, and tendered the purchase
price for the land. The local officers refused to allow entry to be
made, and found and stated, in substance and effect, that inasmuch as
the applicants for patent had not carried their patent proceedings to
completion, by making payment and entry for the claim in question,
within the calendar year in which the period of publication termi-
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nated, the case falls within the ruling of the case of Cleveland et al. v.
Eureka No. 1 Gold Mining and Milling Company (31 L. D., 69), and
that the application must, therefore, in the presence of the alleged
relocation of the claim, be held for rejection in order that opportunity
may be afforded for the determination of the question of the right of
possession between the contending parties by a suit in court.

On appeal by the applicants, your office, by decision of September
26, 1902, reversed the action of the local officers, and held that the
Cleveland-Eureka case does not bear the construction placed upon it
by them (viz., that failure to make entry within the calendar year in
which the period of publication ends, in the presence of a protest and
allegation of relocation after the end of that year, constitutes a waiver
of the rights acquired under the application for patent), but that the
reference made by the Department in that case to the failure of the
applicant to complete his patent proceedings within the calendar year
was merely in passing and only as incidental to the objection, that
" the applicant, apparently of his own volition, delayed making entry
for a period of more than eight months after the close of the period
of publication of notice." It was therefore further held that the
applicants in the case at bar bad applied to make entry within a rea-
sonable time, and that the entry should have been, and would be, in
the absence of other objection, allowed.

The appeal of protestants brings the case before the Department.
The decision of your office evinces a misconception of the decision

in the Cleveland-Eureka case. In the earlier cases of Cain et al. v.
Addenda Mining Company (29 L. D., 62), P. Wolenberg et al. (Id.,
302), same case on review (Id., 488), Scotia Mining Company (Id.,
308), Barklage et Cl. v. Russell (Id., 401), Reins v. Montana Copper
Company e a (Id., 461), Homestake Mining Company (Id., 689),
The Marburg Lode Mining Claim (30 L. D. 202), and Little Annie
No. Five Lode Mining Claim (Id., 488), the Department applied the
criterion of a " reasonable period" to the completion of proceedings
under applications for mineral patent, the necessity not having been
apparent in any of the cases for a more definite statement on the sub-
ject; but in the Cleveland-Eureka case the principle underlying the
former rulings was clearly expressed and applied. It is, that where
an applicant for patent to a mining claim, after the expiration of the
period of publication of notice of the application, voluntarily defers
making entry until after the close of the calendar year in which the
period of publication ends, his negligence, in the presence of an
alleged relocation of the claim after the termination of that year, is
fatal to the entry. This principle was again applied by the Depart-
ment in the recent case of Surprise Fraction and Other Lode Claims
(32 L. D., 93, 94).

The reason of the principle is plain and logical. By section 2324 of
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the Revised Statutes it is provided that upon each claim located subse-
quent to May 10, 1872, not less than $100 shall annually be expended in
labor or improvements until patent issues, upon default of which the
claim becomes subject and liable to relocation. By section 2 of the act
of January 22, 1880 (21 Stat., 61), these annual periods are made to
conform to the calendar years. The annual expenditures (which may
be made at any time during the year) serve to preserve and protect
the possessory title of the locator, who is only relieved from the pos-
sible consequences of default in this respect by making entry for his
claim, under proper patent proceedings, and thereby acquiring the
equitable title and the complete right to patent. If, then, a claimant
who has satisfied the requirements of section 2325, Revised Statutes,
applies for patent and carries his patent proceedings to completion by
making entry during the calendar year in which the period of publi-
cation of notice of the application for patent ends, he acquires the
equitable title and thereby obviates the necessity for observing for
that year and prospectively the requirement with respect to annual
expenditures. If, however, he fails to make entry within the calen-
dar year in which such period of publication ends, his title or interest
remains throughout that year purely possessory in character, and-
except where entry is prevented by suit in court based upon an adverse
claim filed during the period of publication or by pending protest or
protests in the land department (The Marburg Lode Mining Claim,
syp)ra)-dependent for its maintenance and continuance to the succeed-
ing calendar year upon the prescribed annual expenditures, with equal
liability to forfeiture by relocation, as though no patent proceedings
had been instituted. The length of the interval of time between the
end of the period of publication, or the finality of pending adverse
proceedings in court or protest proceedings in the land department,
and the date of entry, is immaterial, so long as entry is made before
the close of the then current calendar year; and the principle with
respect to the completion of the patent proceedings is the same whether
the time remaining to the applicant within which to make entry as
aforesaid be only a day or several months. In the event of default in
this respect and an alleged subsequent relocation of the claim, the
applicant must be remitted to his original situation, in order that
opportunity may be afforded, upon the institution of new patent pro-
ceedings, for the determination, by " a court of competent jurisdic-
tion," of the newly asserted adverse right of possession.

In the case at bar there remained to the applicants for patent between
the termination of the period of publication and the end of the then
current calendar ear eighteen days within which entry might have
been made. The record discloses that no barrier thereto interposed
during that time; and, in the presence of the alleged relocation of the
claim after the end of the calendar year in which publication ended,
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applicants' negligence is fatal to their right to now make entry under
the patent proceedings already had. This is without prejudice to their
right to commence patent proceedings anew.

The decision of vour office is reversed.

H1OIESTEAD-SOLDIERS' ADDITIONAL-ASSIGNMENT.

WILLIAM C. CARRINGTON.

A bona fide assignee of a soldier's additional tight of homestead entry may lawfully
assign the right in amounts differing from the quantity of land in legal subdivi-
sions according to the public surveys.

Directions given for the preparation of circular instructions regulating the application.
of the rule of approximation in the matter of additional homestead entries made
under sections 2306 and 2307 of the Revised Statutes.

Acting Secretary Ryan to the Commissioer of the Geiieral Land Office,
(S. V. P.) Jldy 23, 1903. (A. S. T.)

William C. Carrington has filed a motion for review of depart-
mental decision of March 3, 1903 (not reported), in the case of William
C. Carrington, assignee of Daniel Sullivan, e parte.

The record shows that on May 26, 1900, Daniel Sullivan assigned to
Lewis C. Black his soldier's additional right of homestead entry under
section 2306 of the Revised Statutes, which right was based on his
service in the armv of the United States during the war of the rebel-
lion, and on homestead entry made by him on May 1, 1869, for the
W. + of the SW. 4 of Sec. 6, T. 18 N., R. 1 W., Omaha land district,
Nebraska, containing 77.64 acres.

On June 9, 1900, Black assigned said right to William E. Moses,
describing it as an additional right for 82.46 acres.

On July 28, 1900, Moses assigned to William C. Carrington seventy-
six acres of said right, and on September 4, 1900, Carrington applied
to make soldier's additional homestead entry for lot 2 of Sec. 7, T. 28
S., R. 56 W., and the SE. i of the NE. 4 of Sec. 12, T. 28 S., R. 57 W.,
Pueblo land district, Colorado, containing 74.32 acres, under said
additional right so assigned to him.

On August 9, 1902, your office rendered a decision rejecting Car-
rington's application on the ground that the assignment by Moses to
Carrington did not correspond in amount with legal subdivisions of
the public lands according to the government surveys, and from that
decision Carrington appealed to this Department, where on March 3,
1903, the decision now complained of was rendered.

The question presented for the consideration of the Department
was, whether or not a bonafde assignee of a soldier's additional right
of homestead entry may lawfully assign the right in amounts differing
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from the quantity of land in legal subdivisions according to the public
surveys.

In the decision complained of that question was answered in the
negative, and your said decision was affirmed and Carrington's appli-
cation rejected, on the ground that the assignment to him by Moses
was illegal because the amount of the right assigned did not corre-
spond with the amount of land in legal subdivisions according to the
public surveys.

In the case of Webster v. Luther (163 U. S., 331), such additional
rights were held to be assignable, and it was held that the act confer-
ring upon the soldier such additional right of entry " vested a prop-
erty right in the donee," and in that case the court said:

There is no reason to suppose it was intended to hamper the gift with conditions

that would lessen its value, nor that it was intended to be made in any but the most

advantageous form to the donee.

It being a property right in the hands of the donee, he may dispose
of it as he chooses, just as he might dispose of any other property
owned by him; and not being hampered with conditions that would
lessen its value, he is not restricted in his right to dispose of it in

such amounts as to him may seem most advantageous.
The public lands are usually divided into sections of 640 acres, half

sections of 320 acres, quarter sections of 160 acres, and quarters of
quarter sections of 40 acres each, but these do not invariably contain
exactly these quantities of land, and it frequently happens that a sub-
division contains several acres more or less than the quantity usually
embraced in subdivisions of the same denomination. But the public
lands are not always subdivided into tracts having these designations;
it frequently happens that owing to excess of acreage in a given sec-
tion, or for other cause, a portion of the section is subdivided into lots
of irregular form and dimensions, and containing widely different
quantities of land, and such lots are legal subdivisions. Therefore,
while legal subdivisions usually contain the amounts of land above

stated, they may contain different amounts, and hence the amount of
land in a legal subdivision is indefinite and uncertain, and if this
Department had authority to prescribe in what amounts such addi-
tional rights might be assigned, it would be impracticable to require
such assignments to correspond in amount with the amount of land in
legal subdivisions because of the want of uniformity in the area of
legal subdivisions of land.

While this Department may not adopt regulations to restrict the
holders of such additional rights of entry in their right to sell and
assign the same in such amounts, at such prices, and to such persons
as they may deem proper, it may adopt such regulations with regard
to the disposition of the public lands by such additional homestead
entries as will tend to carry out the purpose of the act granting the
right, and will not conflict with the general laws.
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Section 2306 of the Revised Statutes provides that each of the per-
sons therein described:

shall be permitted to enter so much land as, when added to the quantity previously
entered, shall not exceed one hundred and sixty acres.

This additional right of entry has been held to be a gift, a " mere
gratuity," an " unfettered gift." None of the things required by law
of an ordinary homestead entryman are required of an entryman
under this act, except to prove his qualifications; he is not required to
reside upon, cultivate, or improve the land embraced in his additional
entry; he may sell his right before making the additional entry, or
may sell the land as soon as his entry is recorded. But while Con-
gress intended to donate to each of the persons described in the act a
right to enter " so much land as when added to the quantity previously
entered shall not exceed one hundred and sixty acres," it was not
intended to give him a right to enter any greater quantity of land
than that mentioned in the act, and this Department has authority to
adopt such regulations with regard to the allowance of additional
entries under said statute as will carry out the purpose of the act and
at the same time prevent its use as a means of evading other statutes
enacted to regulate the manner of disposing of the public lands. Since
no restriction can be placed upon the right to sell and assign this gift,
but it may be sold in such quantities as may suit the wishes of the
donee, he may choose to divide it into small fractions and sell them to
a great number of persons, and he has an undoubted right to do so;
and the purchasers would be, entitled to make entries for the amount
of land called for in their respective fractions of the original right,
provided tracts of land of equivalent acreage and subject to appro-
priation are found. Now, if, in making these entries, they are also
allowed to adopt the rule of approximation as applied to ordinary
homestead and other similar entries, they may, in the aggregate,
acquire much more land than the original owner of the right was
entitled to enter.

To illustrate: Suppose the soldier's original entry was for forty
acres, under the act in question he is entitled to make an additional
entry for one hundred and twenty acres; suppose he sells twenty-one
acres of his right to each of five persons, that would be one hundred
and five acres sold, and he would yet own fifteen acres of the right;
now suppose that each of the five persons to whom he sold should
apply under the rule of approximation to make entry for forty acres-
the smallest usual legal subdivision of land-if such entries should be
allowed they would thus acquire two hundred acres, and the soldier
would still be entitled to fifteen acres, whereas Congress only intended
to give him a right to enter one hundred and twenty acres; and this
increase in amount would result from dividing the right into only six
parts, whereas it may be divided into an almost unlimited number of
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parts, and the amount of land taken increased proportionately. True,
the excess in acreage over the amount of the additional right used in
each case would, under the rule of approximation, be paid for with
cash, but in such cases as the one above stated the allowance of the
rule of approximation would virtually defeat the purpose of the act of
Congress abolishing private cash entries, and would allow the assignees
of soldiers' additional rights to purchase large amounts of public lands
with cash.

With reference to the application of the rule of approximation, the
case differs materially from other cases where this rule is applied, the
difference consisting in the fact that in each of the other cases in which
the rule is applied there can be but one entry made, and hence but one
application of the rule, while in the case of a soldier's additional right
of entry there may be many entries made under a single original right,
and the application of the rule to each entry would greatly increase the
amount of land taken under the right.

Said decision of March 3, 1903, is hereby recalled and vacated.
Your said decision rejecting Carrington's application on account of
the illegality of the assignment to him by Moses is reversed, and if
there be no other objection said application will be allowed.

And you are directed to prepare, for the approval of this Depart-
ment, a circular of instructions to registers and receivers announcing
that in all future additional homestead entries made under sections
2306 and 2307 of the Revised Statutes the rule of approximation will
be applied only when the entire additional right originally due to the
soldier, his widow, or orphan children, is offered as a basis for the
entry.

HOMESTEAD ENTRY-SOLDIERS' ADDITIONAL-APPROr-fl'TION.

CIRCULAR.

DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,

Washington, D. C., August 7, 1903.

Registers and Receiver s, United States Land Offces.

GENTLEMEN: Hereafter, in allowing soldiers' additional homestead

entries under sections 2306 and 2307 of the Revised Statutes of the
United States, the rule of approximation will be applied only iwhen
the entire additional right, originally due to the soldier, his widow or
orphan children, is offered as a basis for the entry. If part of the right
is located upon a tract of land agreeing in area with such right sur-
rendered or located, then this circular will not prevent the application
of the rule of approximation as to the remainder, if offered in its
entirety as a basis for the entry.
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If the right has been divided, and a part located and entry allowed
therefor, before the date of this circular, the rule of approximation
may be applied as to the outstanding and unused portion of such
right, in the manner and to the extent above directed as to the addi-
tional right originally due.

You will be careful to observe this circular in all future entries.
Very respectfully,

J1. H. FIMPLE, Actinq Commissioner.
Approved:

E. A. HITCHCOCK, Secretary.

DESERT LAND-CULTIVATION-SEC. 5, ACT OF MARCH 3, 1S91.

JORN CUNNINGHAM.

Any effort made in good faith by a desert-land entryman to produce crops of any
kind on the land, which demonstrates the fact of reclamation, is cultivation
within the meaning of the fifth section of the act of March 3, 1891.

A showing on the part of a desert-land entryman that as a result of irrigation of the
land there is a marked increase in the growth of the native grass thereon, sufficient
to support stock, is sufficient proof of cultivation.

Acting Secretary APyan to the Commissioner of the General -Land Ofli ce,
(S.V. P.) JJuly 3, 1903. (A. S. T.)

On November 21, 1899, John Cunningham ade desert land entry
for the SE. 4 of the NE. of Sec. 21, the SW. 4 of the NW. , and
the N. of the SW. 4- of Sec. 22, T. 43 N., R. 108 W., Lander land
district, Wyoming.

On September 13, 1902, he made final proof in support of said
entry, and on October 6, 1902, final certificate was issued to him.

The final proof was duly forwarded to your office, where on April
27, 1903, a decision was rendered holding said final certificate for can-
cellation on account of insufficiency of the final proof.

It is shown by said proof that as a result of the irrigation of the
land in question there is a marked increase in the growth of native
grass on the entire tract. In your said decision it is held that "the
mere increase in the growth of natural grass is not deemed sufficient
when the soil is such that plowing and stirring the same would not be
detrimental thereto," and you directed the local officers to notify the
entry man and any other known party in interest " that unless one-
eighth cultivation as above indicated is shown in 60 days or appeal
taken, the final certificate, which is hereby held for cancellation, will
be canceled without further notice from this office." The entrvman
has appealed from said decision to this Department.

No question is made as to. the desert character of the land prior to
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the entry, nor as to the regularity of the proceedings under which the
final proof was made, the only objection being as to the sufficiency of
the proof as to cultivation. The proof shows that the entryman has
expended three dollars per acre in reclaiming the land from its desert
condition, fencing it, etc.; that he owns sufficient water rights to irri-
gate the entire tract, and has, by means of irrigation ditches, con-
veyed water onto and over each legal subdivision of the land and
irrigated the entire tract, as a result of which there is "a marked
increase in the growth of grass;" that it now produces "pasture grass
sufficient to support stock on all the land."

It does not appear that any of the land has been plowed, or that any
crops have been planted on it, nor does it appear what manner of cul-
tivation has been employed, but the claimant testified in his final
proof that he had one hundred and sixty acres under cultivation.

Your decision seems to hold that in order to make proof of an
increased growth of grass sufficient proof of cultivation, it must be
shown that the land is of such a character that it would be detrimental
to it to plow or stir the soil.

The fifth section of the act of March 3, 1891 (26 Stat., 1095), requires
that proof be made "of the cultivation of one-eighth of the land," but
it does not prescribe the kind of cultivation required. The object of
requiring cultivation seems to be to afford proof of the reclamation of
the land from its desert condition, and it is believed that any effort
made in good faith to produce crops of any kind on the land, which
demonstrates the fact of reclamation, is cultivation within the meaning
of the statute.

In the case of George W. Johnson (7 L. D., 439), it was held that
" proof as to cultivation does not necessarily require a showing that a
crop has been raised," and in that case this Department said:

While cultivation ultimately includes the planting and raising of crops, there may
be cultivation without this, one definition of the word being "improvement for
agricultural purposes."

While the proof in this case does not show definitely how the land J
has been cultivated, the reasonable inference is that it has been by
growing crops of native grass, and this cultivation seems to have been
successful, for it is shown that as a result of irrigation there is a
marked increase in the growth of such grass. It does not appear what
amount of grass has been produced, or how it has been used, if at all,
nor is it necessary that this should be shown, but the proof shows that
grass sufficient to support stock has been produced on all the land.

This Department finds therefore that the proof is sufficient to meet
the requirements of the law as to cultivation, and your said decision is
therefore reversed and said final certificate will remain in full force.
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FOREST RESERVE-LIEU SELECTION-ACT OF JUNE 4, 1897.

H. H. GOETJEN.

Where it is disclosed by the abstract of title accompanying a relinquishment of lands
within a forest reserve under the act of June 4, 1897, with a view to the selection
of other lands in lieu thereof, or in any other manner, that adverse claims exist
to the lands relinquished, the land department can not try the question as to
which claimant has the better title or right, and such a controversy must in
some manner be terminated before a title from either claimant can be accepted
as base for selection of public land under the exchange provisions of said act.

Acting Secretary Ryan to te Cond)sn;siomer-of the General Laend Office,
(S. V. P.) Juely 29, 1903. (J. R. W.)

H. H. Goetjen appealed from your office decision of May 14, 1903,
rejecting his application, number 5775, your office series, under the
act of June 4, 1897 (30 Stat., 36), to select the N. - of the NE. 4, Sec.
8, T. 13 N., R. 5 E., M. M., and other lands, in all 640 acres, Boise,
Idaho, in lieu of Sec. 23, T. 5 N., R. 16 W., S. B. M., California, in
the Pine Mountain and Zaca Lake Forest Reserve, relinquished to the
United States.

Your office rejected the selection for the unsatisfactory condition of
title to the land assigned as base therefor. The origin of legal title
out of the United States as shown upon the abstract was by patent
issued October 15, 1901, for all of said section 23 to John T. Houx, in his
own right and as assignee in insolvency proceedings of F. C. Garbutt,
insolvent, upon an entry made January 10, 1900, under section 5 of
the act of March 3, 1887 (24 Stat., 556, 557), under a contract of sale
of the land as part of its grant made by the Southern Pacific Railroad
Company, November 27, 1888, to F. C. Garbutt and W. W. Jenkins.
December 19, 1901, Houx and his wife conveyed by deed to H. H.
Goetjen, who, as unmarried, December 21, 1901, conveyed to the
United States under the act of June 4, 1897, supra, each of which
instruments was duly recorded prior to April 4, 1902, when Goetjen
presented his application at the local office.

The abstract also showed eight other conveyances of placer mining
claims or interests therein named, Hope, Last Chance, Nancy, Paulina,

-St. Louis Gold Gravel Placer, Sophia. and Wayward, severally involv-
ing different parts of section 23, and together including its entirety,
which conveyances and a contract alleged in legal proceedings for
reformation of one such conveyance bore dates from December 12,
1 1886, to May 22, 1900, a period of over thirteen years. A consideration
of $300 was paid under one of these conveyances for a one-sixth interest
in the northwest quarter of the section.
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Your office decision noted that the authenticating certificates of the
abstractor and recorder certify that the abstract is-

a full, true and correct abstract of all matters affecting the title to the land " except
as to mining locations and water locations." The abstract would, on that account,

be unsatisfactory and insufficient. It should show all matters of record affecting the
title, and be certified so to do by the recorder.

Referring to the several mineral claim conveyances, above adverted
to, your office decision held that:

While the abstract does not disclose the foundation of these various mineral claims

and titles, it does clearly show that from dates long priorto the entry by Houx, under

which the selector claims title, all the land in Sec. 23, T. 5 N., R. 16 W., S. B. M.,

was claimed, held, sold and conveyed as mineral land; and, as to a part of the land,

such mineral rights or claims were existing at and prior to the date of the contract
with'the Southern Pacific Railroad Company, by reason of which Houx claimed the

right of entry. So far as appears such claims or titles are still subsisting-they cer-

tainly are not vested in the selector-and it is by no means certain that they are not

superior to the title tendered by the selector. At least the relative value of such titles

is an open question, the burden of settling which the government cannot be asked

to assume, by accepting the title tendered. Further, if it could be assumed that

the title under the patent, tendered by the selector, is the superior title, still the

showing of the abstract is something more than a suggestion that the land is in fact
mineral land, and, therefore, cannot be accepted as basis for selection under the law.

Under the showing made by this abstract, I think the selector does not tender such

a clear, unincunbered title to nonmineral land as can, under the law, be accepted in

exchange for other land; that his tender of reconveyance cannot, therefore, be
accepted, and that his said selection must be rejected.

It is alleged as error to hold that the abstract of title did not show
"such a clear, unincumbered title to nonmineral land as can, under
the law, be accepted in exchange for other land," and in failing to hold
that the allowance of Houx's entrv and issuance of patent thereon was
an adjudication that the lands "were of the character and class subject
to such entry, and necessarily determined that they were non-mineral
public lands, and that there was no adverse claim thereto."

The several conveyances are assertions of right or title to the lands
so conveyed. The allowance of Houx's entry determined only the
matters before the land department and under consideration. It does
not appear that the mineral claimants were made parties to his pro-
ceeding or were served with notice. If the land was in fact mineral
that character would not be changed by an error of the land depart-
inent in the ex parte proceeding of Houx, due to lack of information
that the land was claimed and was being sold and conveyed as mineral
land by parties not brought before the land office and not heard; nor
would their rights be adjudicated.

In receiving a reconveyance of land so granted the land department
acts administratively to accept for the government a title tendered. If
it is disclosed by the abstract, or in any other manner, that adverse claims
exist, the land department cannot try the question which claimant has
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the better title or rigbt. Such a controversy must in some manner be
terminated before a title from either claimant can be accepted as base
for selection of public land under the exchange provisions of the act.
Where, as in this case, an abstract of title discloses a claim adverse to
that of the proponent of title, it should further show its origin and its
termination. That it failed to show the origin of an adverse title
might be excused in a proper case, but that it fails to show its termi-
nation must be a fatal objection to its sufficiency.

Your office decision is affirmed.

MINING CLAIMrThWNSITE PATENT.

LALANDE ET AL. V. TOWNSITE OF SALTESE.

A patent issued under the general townsite laws, for lands embraced in an unincor-
porated townsite, is inoperative to convey title to any lands known to be valu-
able for minerals at the date of the townsite entry, or to any valid mining claim
or possession held under the mining laws at the date of such entry.

Actintg Secretary Ryan to the Congnnissioner of the General land Ofce,
(S. V. P.) July 29, 1903. (A. B. P.)

June 8, 1901, the judge of the district court for the fourth judicial
district of Montana filed townsite declaratory statement, under the
provisions of the general townsite laws (Chapter 8, Title 32, Sections
2380 to 2394, inclusive, of the Revised Statutes), and Section 5100,
Vol. 1, of the Codes of Montana (1895), for the SW. of the NE. ,
the SE. 4 of the NW. , the NE. of the SW. 4, and the NW. of
the SE. 4, Sec. 14,T. 19 N., R. 31 W., Missoula, Montana, known as
the townsite of Saltese (not incorporated), to be entered for the sev-
eral use and benefit of the occupants of said townsite. Subsequently
the declaratory statement was amended so as to exclude the NW. 4 of
the SE. 41, and to embrace, in lieu thereof, the NE. of the NW. - of
said section.

July 2, 1901, Vincent Lalande, on behalf of himself and others, filed
a protest against the allowance of entry and patent upon said declara-
tory statement. The allegations of the protest, in so far as material
to be here stated, are, in substance: (1) That protestants are the own-
ers of five lode mining claims, known as the Schemer, the New York,
the Brooklyn, the Argenta, and the Baby, and also of three millsite
claims, known as the New York, the Brooklyn, and the Argenta, all
located upon lands embraced within the townsite; (2) that all of said
lode and millsite claims were located prior to the filing of the townsite
declaratory statement; (3) that the lands included within the several
lode claims are known mineral lands; and (4) that protestants are in
possession of all said lode and millsite claims, and, by reason of full
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compliance with the provisions of the mining laws with respect thereto,
are entitled to hold such possession: Wherefore they ask that proceed-
ings upon the townsite declaratory statement be stayed and that a I
hearing be ordered to determine their rights in the premises.

November 26, 1901, proofs were submitted by the townsite claim-
ants, with the view to entry and patent, and on the same day the prot-
estants appeared and submitted testimony on behalf of their protest.
Upon the proofs and testimony the local officers found that some of
the lands embraced in the townsite declaratory statement had been for
years claimed by protestants under the mining laws. They declined,
however, to make a finding as to the character of the lands, for the
stated reason that " the issuance of patent to the townsite claimants
will not bar the mineral claimants from continuing to comply with the
law, and to receive a mineral patent also upon proper showing." They
thereupon recommended that the protest be dismissed.

Upon appeal, your office, by decision of January 21, 1903, held, in
substance, that no rights possessed by the protestants would be lost or
prejudiced by the issuance of townsite patent, subject to the limita-
tions of section 2392 of the Revised Statutes, for the full area clained
in the declaratory statement, and, upon that ground, dismissed the
protest. The protestants have appealed to this Department.

The general laws providing for the acquisition of title to townsites
upon the public lands contain the following provisions relating to
mineral lands and mining claims or possessions within the limits of
such townsites:

SEC. 2386. Where iineral veins are possessed, which possession is recognized by

local authority, and to the extent so possessed and recognized, the title to town-lots
to be acquired shall be subject to such recognized possession and the necessary use
thereof; but nothing contained in this section shall be so construed as to recognize
any color of title in possessors for mining purposes as against the United States.

SEc. 2392. No title shall be acquired, under the foregoing'provisions of this chapter,
to any mine of gold, silver, cinnabar, or copper; or to any valid mining-claim or pos-
session held under existing laws.

By section 16 of the act of March 3, 1891 (26 Stat., 1095, 1101), 'it is
provided:

That town-site entries may be made by incorporated towns and cities on the min-
eral lands of the United States, but no title shall be acquired by such towns or cities
to any vein of gold, silver, cinnabar, copper, or lead, or to any valid mining claim or
possession held under existing law. When mineral veins are possessed within the

limits of an incorporated town or city, and such possession is recognized by local
authority or by the laws of the United States, the title to town lots shall be subject

to such recognized possession and the necessary use thereof and when entry has been
made or patent issued for such town sites to such incorporated town or city, the pos-

sessor of such mineral vein may enter and receive patent for such mineral Vein, and

the surface ground appertaining thereto: Provided, That no entry shall be made by
such mineral-vein claimant for surface ground where the owner or occupier of -the
surface ground shall have had possession of the same before the inception of the title
of the mineral-vein applicant.



DECISIONS RELATING TO THE PUBLIC LANDS. 213

In the case of Hulings v. Ward Townsite (29 L. D., 21), which arose
upon a protest by Hulings against the issuance of patent upon a town-
site entry made by the noporated town of Ward, in the State of
Colorado, on the ground that the lands embraced in the entry were
mineral in character, said section 16 was construed and applied. The
Department there held as follows:

Under this statute it is plain that whatever action is taken upon the present pro-
test, the rights of Hulings and others under their miniig locations, if such locations
in fact existed and possession thereof was recognized as alleged, can not be disturbed
for the reason that the act expressly provides for the protectionrof possessory rights
under existing valid mining claims, and also, that entry for the mineral veins so
possessed may be made and patent issued therefor, after patent has issued for the
townsite.

The issuance of patent on the townsite entry, under the statute referred to, will not
determine the rights of the protestant, in the premises, nor will such patent convey
title "to any vein of gold, silver, cinnabar, copper, or lead, or to any valid mining
claim or possession held under existing law " within the townsite limits, by the prot-
estant or any other person, at the date of the townsite entry. The statute excludes
from the operation of the townsite patent any such existing mineral vien, mining
claim, or possession.

The townsite patent when issued will not, therefore, deprive the protestant or any
other person, of any rights existing at the date of the townsite entry under any valid
mining claim, or possession so recognized as aforesaid, within the patented area. All
such rights are protected by the statute in terms. Nor will the townsite patent
deprive the Department of jurisdiction to issue patent for any such mining claim
upon application therefor supported by proper proofs, for the reason that the statute
also provides that patent may be issued to the possessor of any such mining claim
after the townsite patent has been issued. All rights of mineral claimants existing
at the date of the townsite entry being thus reserved and fully protected by the
statute, there would seem to be no necessity for the segregation, prior to the issuance
of the townsite patent, for the purpose of excluding the same from the patent, of
any mining claims, surveyed or unsurveyed, for which applications had not been
filed at the date of the townsite entry. All such claims, if subsisting and valid at the
date aforesaid, may be carried to entry and patent, upon proper proofs showing that
the mining lawvs have been complied with and that the claims are within the protec-
tion of the statute, notwithstanding the townsite entry and patent, provided only
that such mineral entry and patent shall not embrace surface ground "where the
owner or occupier of the surface ground shall have had possession of the same before
the inception of title of the mineral-vein claimant."

While the provisions of the aforesaid sections 2386 and 2392 of the
Revised Statutes, whereby mineral veins and mining claims or posses-
sions are excepted from the operation of titles obtained under the
general townsite laws, are substantially the same as the excepting
provisions of said section 16 of the act of March 3, 1891, with respect
to patents issued under that section, it is to be observed that in the
former it is not in terms provided, as it is in the latter, that patent
may be obtained by the claimant of the excepted mineral veins, mining
claims or possessions, after the townsite patent shall have been issued.

As thd townsite declaratory statement or application here in ques-
tion is not presented on behalf of an incorporated town or city, this
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case does not fall within the provisions of said section 16, and is not
controlled by the ruling in the case of Hulings v. Ward Townsite.
It rests upon the general townsite laws, and is to be determined by
the provisions of those laws and the decisions of the courts and the
Department construing the same.

In the case of Deffeback v. Hawke (115 U. S., 392), the question
whether title to mineral lands upon the public domain could be acquired
under the laws relating to townsites was directly involved. In the
course of its opinion, after referring to the laws providing for the
disposal of the mineral lands of the United States, and to the laws
authorizing the sale of public lands for townsite purposes, including
the provisions of sections 2386 and 2392 hereinabove quoted, the
Supreme Court said:

It is plain, from this brief statement of the legislation of Congress, that no title
from the United States to land known at the time of sale to be valuable for its min-
erals of gold, silver, cinnabar, or copper can be obtained under the pre-emption or
homestead laws or the town-site laws, or in any other way than as prescribed by the
laws specially authorizing the sale of such lands, except in the States of Michigan,
Wisconsin, Minnesota, Missouri and Kansas. We say "land knomen at the time to be

altaOble for its minerals," as there are vast tracts of public land in which minerals of
different kinds are found, but not in such quantity as to justify expenditures in the
effort to extract them. It is not to such lands that the term "mineral" in the sense of
the statute is applicable. In the first section of the act of 1866 no designation is
given of the characterof mineral lands which are free and open to exploration. But in
the act of 1872, which repealed that section and re-enacted one of broader import,
it is "valuable mineral deposits" which are declared to be free and open to explora-
tion and purchase. [he same term is carried into the Revised Statutes. It is there
enacted that "lands raluable for minerals" shall be reserved from sale, except as
otherwise expressly directed, and that " ra(deoble mineral deposits'" in lands belong-
ing to the United States shall be free and open to exploration and purchase. We
also say lands known at the time of their sale to be thus valuable, in order to avoid
any possible conclusion against the validity of titles which may be issued for other
kinds of lnd, in which, years afterwards, rich deposits of mineral may be discov-
ered. It is quite possible that lands settled upon as suitable only for agricultural
purposes, entered by the settler and patented by the government under the pre-
emption laws, may be found, years after the ptent has been issued, to contain
valuable minerals. Indeed, this has often happened. We, therefore, use the term
known to be valuable at the time of sale, to prevent any doubt being cast upon titles
to lands afterwards found to be different in their mineral character from what was
supposed when the entry of them was made and the patent issued.

In the present case there is no dispute as to the mineral character of the land
claimed by the plaintiff. It is upon the alleged prior occupation of it for trade and
business, the same being within the settlement or town site of Deadwood, that the
defendant relies as giving him a better right to the property. But the title to the land
being in the United States, its occupation for trade or business did not and could not
initiate any right to it, the same being mineral land, nor delay proceedings for the
acquisition of the title under the laws providing for the sale of lands of that char-
acter. .

Whilst we hold that a title to known valuable mineral land cannot be acquired
under the town-site laws, and, therefore, could not e acquired to the land in con-
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troversy under the entry of the town site of Deadwood by the probate judge of the
county in which that town is situated, we do not wish to be understood as express-
ing any opinion against the validity of the entry, so far as it affected property other
than mineral lands, if there were any such at the time of the entry. The acts of
Congress relating to town sites recognize the possession of mining claims within their
limits; and in Steel . Smelting Co., 106 U. S., 447, 449, we said that "land embraced
within a town site on the public domain, when unoccupied, is not exempt from loca-
tion and sale for mining purposes; its exemption is only from settlement and sale
under the pre-emption laws of the United States. Some of the most valuable mines
in the country are within the limits of incorporated cities, which have grown up on
what was, at its first settlement, part of the public domain; and many of such mines
were located and patented after a regular municipal government had been estab-
lished. Such is the case with some of the famous mines of Virginia City, in Nevada.
Indeed, the discovery of a rich mine in any quarter is usually followed by a large
settlement in its immediate neighborhood, and the consequent organization of some
form of local government for the protection of its members." It would seem, there-
fore, that the entry of a town site, even though within its limits mineral lands are
found, would be as important to the occupants of other lands as if no mineral lands
existed. Nor do we see any injury resulting therefrom, nor any departure from the
policy of the government, the entry and the patent being inoperative as to all lands
known at the time to be valuable for their minerals, or discovered to be such before
their occupation or improvement for residences or business under the town-site title.

In the ease of Davis's Administrator i. Weibbold (139 U. S., 507,
516-517), the court, speaking on the same subject, said

Chapter eight, Title thirty-two, of the Revised Statutes, contains the law for the
reservation and sale of town sites on the public lands. Among other things it pro-
vides for the entry, at the local land office, of any portion of the public lands occu-
pied as a town site by its corporate authorities, or, if the town be unincorporated, by
the judge of the county court of the county in which the town is situated; the entry
to be "in trust for the several use and benefit of the occupants thereof, according to
their respective interests;" and the execution of the trust and the disposal of the
lots in the town to be conducted under such regulations as may be prescribed by the
legislative authority of the State or Territory in which the town is situated. It also
provides that the entry shall include only such land as is actually occupied by the
tow'n, and the title to which is in the United States; and declares that " where min-
eral veins are poss ssed, which possession is recognized by local authority, and to
the extent so possed and recognized, the title to town lots to be acquired shall be
subject to such recognized possession and the necessary use thereof;" with the reserva-
tion, however, that nothing in the section shall be so construed as to recognize any
color of title in possessors for mining purposes as against the United States. By
another section of the chapter, and near its close, it is enacted that "no title shall
be acquired" under its provisions "to any mine of gold, silver, cinnabar or copper;
or to any valid mining claim or possession held under existing laws." Sec. 2392.

In Deffeback . Hawke, we said of this statement of the legislation of Congress,
that it was plain that no title from the United States to land known at the time of
sale to be valuable for its minerals of gold, silver, cinnabar or opper, could be
obtained under the pre-emption or homestead laws, or the town-site laws, or in any
other way than as prescribed by the laws specially authorizing the sale of such
lands,-except in certain States, not affecting the question before us, commenting
particularly upon the terms 4known and valuable use(l in connection with the minerals
in public lands, implying that they must be of that character to bring the lands
within the exception of mineral lands from sale or grant by the United States
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Dower ti. Richards (151 U. S., 658, 663), was a case which involved
the same question. There the court held as follows:

It is established by former decisions of this court, that, under the acts of Congress
which govern this case, in order to except mines or mineral lands from the opera-
tion of a town-site patent, it is not sufficient that the lands do in fact contain min-
erals, or even valuable minerals, when the town-site patent takes effect; but they
must at that time be known to contain minerals of such extent and value as to jus-
tify expenditures for the purpose of extracting them; and if the lands are not known
at that time to be so valuable for mining purposes, the fact that they have once been
valuable, or are afterwards discovered to be still valuable, for such purposes, does
not defeat or impair the title of persons claiming under the town-site patent. Deffe-
back is. Hawke, 115 U. S., 392; Davis v. Weibbold, 139 U. S., 507.

The case of the Pacific Slope Lode v. Butte Townsite (25 L. D., 518)
was a controversy between claimants of the same land under the townsite
and mining laws respectively. The Department there held (syllabus):

A townsite patent that in terms provides that " no title shall be hereby acquired
to any mine . . . or to any valid mining claim or possession held under existing
laws of Congress," does not divest the Department of jurisdiction to subsequently
issue a patent for a lode claim within the limits covered by said townsite patent, if
at the date of the townsite entry such lode claim was known to exist.

In the later and similar case of Gregory Lode Claim (26 L. D., 144),
it was held (syllabus) that-

The issuance of townsite patent for land known at the date of the townsite entry
to contain a valuable lode claim, does not pass title to such claim, but leaves it in the
United States, subject to the jurisdiction of the land department.
See, also, Brady's Mortgagee r?. Harris et a. (29 L. D., 89, 92), and
same case on review (lb., 426, 433).

Applying the principle of the authorities cited to the facts of the case
under consideration, it is clear that no injury can result to the mineral
protestants by the allowance of entry and patent to the townsite claim-
ants, subject to the limitations and exceptions contained in said sections
2386 and 2892 of the Revised Statutes, provided the proceedings had
and proofs submitted upon the twnsite declaratory statement are in all
other respects regular and in accordance with law. The patent when
issued will not operate to convey title to any lands'known to be valua-
ble for minerals at the date of the townsite entry. It will not affect
anv rights, present or prospective, possessorv or otherwise, which the
protestants may have acquired under the provisions of the mining laws.
They may subsequently apply for and obtain patent, upon proper pro-
ceedings inder the mining laws, to any or all lands claimed by them
within the townsite which they may be able to show were known to be
valuable for minerals at the date of the entry, the same as though
townsite patent had not )een issued. The law will preserve to them all
rights acquired under the mining laws prior to the townsite entry.

The protestants have instituted no proceedings in the land depart-
ment looking to the acquisition of the paramount title to the lands
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embraced in their alleged mining claims. In the absence of such pro-
ceedings, the land department should not undertake to determine their
rights as to said lands. The proper time to make such determination,
both as to the lands claimed as millsites and as to those alleged to be
valuable for minerals, will be when application for patent to the same,
or any of them, shall be filed under the mining laws.

It is not intended by this decision to pass upon any question as to
the rights of the protestants in any of the lands in controversy. All
that is here decided is that such rights, whatever thev may be at the
date of the townsite entry, will not be injuriously affected by the issu-
ance of patent for the benefit of the townsite claimants, and for this
reason alone the decision of your office dismissing the protest is affirmed.

MINING CLAIM-APPLICATION FOR PATENT.

GOLDEN CROWN LODE.

Application for patent to public land claimed and located for valuable mineral
deposits may be filed only by a person, association, or corporation (otherwise
authorized) who has, or have, claimned end located a piece of land for such pur-
poses and complied with the terms of the mining laws in other respects, or by
the grantee or grantees of such locator or locators.

Where an application for mineral patent is filed by an association of persons, one of
whom is without interest in any one r more of the claims embraced.in the
application, the proceedings had thereunder are to the extent of such clain or
claims without statutory authority, and a nullity.

Secretary Iitchcock to the Conmissioner of the General Land Offe,
(S. V. P.) August 7, 1903. (F. H. B.)

November 21, 1901, Thomas B. Hart, on behalf of himself and James
Cunningham, made entry, No. 1216, for the Golden Crown, Old Vir-
ginia, and Emerald lode mining claims, survey No. 14,50, Rapid City,
South Dakota.

January 5, 1903, your office, in passing upon the entry, stated that
it appears from the abstract of title accompanying the record that
Cunninghan has never owned any interest in the Golden Crown claim,
and it was held that unless an abstract be furnished to show that at
the date of the application for patent Cunningham owned an interest
in the claim in question the entry must to the extent of the claim be
canceled. The local officers were therefore directed to notifv claim-
ants that sixty days would be allowed them within which to make such
showing, or to appeal, and that upon default the entry would be
canceled as stated.

Hart has appealed to the Department, substantially upon the follow-
in' grounds: That the three claims were applied for and entered as a
group; that appellant, being unable to find Cunningham and secure
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from him a deed for his (Cunningham's) one-eighth interest in the Old
Virginia and Emerald claims, applied for patent to himself and Cun-
ningham for the group; that it is a matter of no concern to the gov-
ernment if appellant is willing, in full protection of Cunningham's
interests, that patent should issue in the names of both for the Golden
Crown claim, as well as the others, inasmuch as appellant manifestly
is the only person to be prejudiced thereby, and the respective rights
of the parties in the premises may hereafter be determined between
themselves; that the entry, as made, is valid, for the reason that Cun-
ningham will not thereunder acquire title to ground to which he has
no claim, inasmuch as he has an interest in the group; and that the
insertion of the name of Cunningham in the final certificate of entry
and patent will not operate to convey to him any interest in the Golden
Crown claim, but merely an interest in the group, to be determined
between the parties elsewhere than in the land department.

The Golden Crown, Old Virginia, and Emerald claims, as the official
plat discloses, are contiguous upon their side lines in the order named,
and form a compact body or group approximately oblong in shape.
The Golden Crown is fractional.

By section 2325 of the Revised Statutes it is in part provided as
follows:

A patent for any land claimed and located for valuable deposits may be obtained
in the following manner: Any person, association, or corporation authorized to locate
a claim under this chapter, having claimed and located a piece of land for such pur-
poses, who has, or have, complied with the terms of this chapter, may file in the
proper land office an application for a patent, under oath, showing such compliance,
together with a plat and field notes of the claim or claims in common, made by or
under the direction of the United States surveyor-general, showing accurately the
boundaries of the claim or claims, which shall be distinctly marked by monuments
on the ground, and shall post a copy of such plat, together with a notice of such
application for a patent, in a conspicuous place on the land embraced in such plat
previous to the filing of an application for a patent, and shall file an affidavit of at
least two persons that such notice has been duly posted, and shall file a copy of the
notice in such land office, and shall thereupon be entitled to a patent for the land,
in the manner following: The register of the land office, upon the filing of such
application, plat, field notes, notices, and affidavits, shall publish a notice that such
application has been made, for the period of sixty days, in a newspaper to be by him
designated as published nearest to such clain; and he shall also post such notice in
his office for the same period. The claimant at the time of filing this application, or
at any time thereafter, within the sixty days of publication, shall file with the reg-
ister a certificate of the United States surveyor-general that five hundred dollars'
worth of labor has been expended or improvements made upon the claim by himself
or grantors; that the plat is correct, with such further description by such reference
to natural objects or permanent monuments as shall identify the claim, and furnish
an accurate description, to be incorporated in the patent.

For the guidance of claimants in the presentation of applications for
patent and of the officers of the land department in the administration
of the law with respect to proceedings of that character, it is provided



DECISIONS RELATING TO THE PUBLIC LANDS.

by paragraph 41 of the mining regulations (31 L. D., 474, 481) as
follows:

Accompanying the field notes so filed must be the sworn statement of the claimant
that he has the possessory right to the premises therein described, in virtue of a
compliance by himself (and by his grantors, if he claims by purchase) with the
mining rules, regulations, and customs of the mining district, State, or Territory in
which the claim lies, and with the mining laws of Congress; such sworn statement
to narrate briefly, but as clearly as possible, the facts constituting such compliance,
the origin of his possession, and the basis of his claim to a patent.

Except as provided by section 2326 of the Revised Statutes, whereby
judgment claimants in suits upon adverse claims may, "without
giving further notice," file with the registers of the land offices certi-
fied copies of the judgment rolls as bases for mineral patents, section
2325 makes the only provision for the prosecution in the land depart-
ment of proceedings for the acquisition of the legal title to mining
claims; and the portion above quoted prescribes, in clear and express
terms with respect to some and by necessary implication with respect
to the others, those who may avail themselves of the provisions of
that section. Application for patent to any land claimed and located
for valuable deposits may be filed in the proper land office only by the
person, association, or corporation (otherwise authorized) who has, or
have, clained and located a piece of land for such purposes and com-
plied with the other terms of the statute, or by the grantee or grantees
of the locator or locators. When, therefore, as in the case at bar,
mineral patent is sought to be secured under the provisions of the
section by an association of two persons, their authority for making
application therefor is expressly dependent upon the condition prece-
dent, among others, that they, or their mediate or immediate grantors,
have ela ned and located the piece of land embraced in the patent
proceedings. In other words, the right of possession, whether by
location or purchase, must be in all the members of an association to
authorize them under the law to prosecute proceedings for the acqui-
sition of the legal title. Proceedings instituted to secure mineral
patent by one who is without interest in or control over the lands
applied for are without statutory authority (South Carolina Lode and
Other Claims, 29 L. D., 602). Each member of an association of
persons seeking to acquire the legal title to lands under the mining
laws must own an interest in the claim, or in each claim of a group,
embraced in their joint application for patent. The contention that
the government would not be injuriously affected by the inclusion in
the entry and patent of the name of a person without interest in the
mining claim embraced in the patent proceedings invokes a consider-
ation which can have no part in the equation. The authority conferred
by the provision in question to apply for mineral patent is exclusive
of all other persons, and the land department is without power or
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authority to enlarge or extend that provision or dispense with any of
the requirements thereunder.

Appellant's contention that the entry is valid notwithstanding Cun-
ningham owns no interest in the Golden Crown, inasmuch as "he has
an interest in the group," contains a false premise and is wholly unten-
able. Obviously, an " interest in the group," within the purview of
the law which permits application for patent to claims in common,
means an interest in each claim which composes the group.

Although Hart personally undertook the prosecution of the patent
proceedings here in question, he did it on behalf of himself and Cun-
ningham. Both, therefore, appear before the land department as
applicants for patent for the three claims involved. Inasmuch as the
proceedings instituted to secure mineral patent were, so far as they
pertain to the Golden Crown claim, instituted conjointly with one
without interest, those proceedings are as to that claim without statu-
tory authority, and a nullity. To the extent of the Golden Crown
claim, the entry will be canceled.

The decision of your office is affirmed.

MINING CLAIAI-PATENT PROCEEDINGS-PENDING APPLICATION.

STEMMONS ET AL. V. HESS.

Application for mineral patent should not be received where the land therein
included is embraced in a pending application of another party.

Where, because of an incurable default on the part of the applicants for a mineral
patent, entry for one of the several claims in common embraced in the applica-
tion is refused, the refusal is in effect a rejection of the application to the extent
of such claim.

Secretary l'itchcock to te Commissioner of the General Land Office,
(S. V. P.) Aulst 7, 1903. (F. H. B.)

December 27,1900, C. H. Stemmons et al. filed application for patent
to the Consolidated High Peak placer mining claim, which embraced
the SE. of Sec. 33, T. 20 N., R. 16 N., Harrison, Arkansas, land
district. Notice of the application was published and posted for sixty
days, beginning January 12, 1901, and no adverse, claim was filed.
August 1, 1901, entry was made for the claim, with the exception of
the NE. 4 of the NE. 4 of the SE. 14 of said section 33.

February 16, 1901, the ten-acre tract in question was located by one
Ida K. Fishburn as the Ten Acres place5 mining claim, and certified
copy of recorded notice of such location accompanies the record.
March 8, 1902, R. W. Hess, claiming as her transferee, filed applica-
tion for patent to the claim. Publication and posting of notice of the
application regularly followed, beginning March 14 and ending May
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13, 1902, and no adverse claim was presented. May 12, 1902, how-
ever, the Consolidated High Peak claimants filed in the local land
office their protest, wherein they urged, in substance and effect, that
the proceedings under the last mentioned application for patent be
stopped and annulled, for the stated reason, substantially, that the
tract involved was then and at the time of the pretended relocation
thereof embraced in a valid, subsisting patent application by protes-
tants, which had not been rejected, and was therefore not subject to
such relocation and application for patent by protestee; that the por-
tion of the Consolidated High Peak placer claim now in controversy
was omitted from protestants' entry by inadvertence and mistake; and
that protestants have complied with the mining laws, rules and regu-
lations, and customs of miners in every respect: Wherefore, they
applied to pay for and enter the tract under their application for. patent
to the Consolidated High Peak claim. The local officers refused to
allow entry to be made and dismissed the protest, and protestants
appealed to your office.

By decision of February 19, 1903, your office sustained the action of
the local officers, substantially for the following reasons: That the
challenge by protestants of the validity of the Ten Acres location
raises as between the parties a question which goes only to their
respective claimed rights of possession and could be determined as
between the parties only by a suit in court and not/n a proceeding
before the land department; that the tract in question was excluded
from the entrv made under protestants' application for patent because
the claim applied for by them embraces three separate locations (of
which this tract is one) and it was not shown that the requisite expendi-
ture in labor or improvements had been made upon the tract as a con-
dition to obtaining patent, and was not excluded by inadvertence and
mistake as alleged; and that this necessary omission of the tract con-
stituted a waiver of all rights obtained under the earlier proceedings,
in effect relegated the land to the public domain, and thus rendered it
subject to appropriation by the first legal applicant therefor.

Protestants have prosecuted a further appeal, to the Department.
At no time, either during the proceedings in the local office, or

before your office, or on appeal here, have protestants disputed the
finding that they had not made the requisite expenditure of the value
of $00 (Sec. 2325, . S.) in labor or improvements upon the tract in
controversy, or an aggregate expenditure upon either of the other
locations of the group for the common enefit, prior to the expiration
of the period of publication of notice of their application for patent
to the consolidated claim. In fact, it is disclosed by the record that
they omitted the tract from their application to make entry, upon
their attention being called by the local officers, as stated by the latter,
to the default with respect to, the required expenditures. Notwith-
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standing the default in question is thus conceded, it is persistently
contended by protestants that the application for patent by protestee
was improperly allowed, for the reason that the tract involved was
then embraced in a pending valid application by them.

It is true that it uniformly has been held by the Department that a
tract of land included in a pending application for patent to a mining
claim can not properly be included in the subsequent application of
another party (Fox vi. Mutual Mining and Milling Co., 31 L. D., 59, and
earlier cases). This ruling, which has ample justification in the provi-
sion (Sec. 2326, R. S.) for the assertion of rights by a rival claimant by
the presentation of an adverse claim during the period of publication
of notice of the application for patent and the timely institution of
suit in court for their determination, and has its foundation in the
obvious possibility of confusion and error to result from the accumu-
lation of applications, is incorporated into the mining regulations,
paragraph 44 (31 L. D., 474, 482), as follows:

Before receiving and filing a mineral application for patent, local officers will be
particular to see that it includes no land which is embraced in a prior or pending
application for patent or entry, or for any lands embraced in a railroad selection, or
for which publication is pending or has been made by any other claimants, and if,
in their opinion, after investigation, it should appear that a mineral application should
not, for these or other reasons, be accepted and filed, they should formally reject the
same, giving the reasons therefor, and allow the applicant thirty days for appeal to
this office under the Rules of Practice.

The rule is one of administration, whose violation would in itself be
in no wise detrimental to the rights of a diligent prior applicant for
patent; and it obviously has relation only to cases of prior pending
applications for patent. Is such situation presented in the case at bar?

The period of publication of notice of the protestants' application
for patent extended from January 12 to March 13, 1901. During
that period, to wit, February 16, 1901, protestee's grantor made
relocation upon the ground of the ten-acre tract embraced in that
application and here in controversy. Had the then pending patent
proceedings been in all respects regular and seasonably prosecuted to
completion by making entry, the possessor> rights acquired by the
relocation, if any there were, would have been irretrievably lost (The
Marburg Lode Mining Claim, 30 L. D., 202, 208). But it was found
and conceded, at the time entry was attempted to be made for the
consolidated claim, that an expenditure of the value of $500 in labor
or improvements had not been made upon or for the benefit of the
tract in controversy prior to the expiration of the period of publica-
tion, as required by section 2325, Revised Statutes. The requirement
of the statute in this respect is mandatory (as has been held and
recognized in a number of departmental decisions); and as this indis-
pensable prerequisite to entry and patent admittedly did not then
exist, and the failure to comply with the mandate of the statute was
incurable so far as the patent proceedings already had were concerned,
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there was left no alternative but to refuse entry (which was done) as
to the tract in question and allow it, if at all, only upon the prosecu-
tion of new patent proceedings. The action of the local officers in
refusing to allow entry as aforesaid, because of the admitted default,
was, to the extent of the tract involved, in effect a rejection of the
application for patent. The patent proceedings theretofore taken hav-
ing failed, therefore, so far as that tract is concerned, and not having
been renewed by protestants, there has been since that time, mani-
festly, no pending application for patent thereto by them. Fox v.
Mutual Mining and Milling Co., spra, 62.

In the following year the protestee, claiming as transferee of the
relocator, filed his application for patent to the tract in controversy,
and duly published and posted notice thereof. Protestants, whose
rights in the premises were as yet possessory only at most, permitted
the period of publication to pass without availing themselves of the
provision in such case for the preservation of their claimed rights, by
means of adverse claim and suit in court. Upon the termination of
that period of publication without appropriate challenge of the appli-
cation, the assumption arose that no adverse claim existed. The
protest raises no question which can now avail protestants anything,
and it must be dismissed.

The decision of your office is affirmed.

FOREST RESERVE-CHARACTER OF LAND-ACT OF JUNE 4, 1897.

JEREMIAH COLLINS.

The character of land at the time of its proposed relinquishment, rather than the
class of entry under which the United States parted with its title, determines
its acceptability under the exchange provisions of the act of June 4, 1897.

Secretary Ifitcheock to the Comnmissioner of the General Land Offiee,
(S. V. P.) August 7, 1903. (J. R. W.)

Jeremiah Collins appealed from your office decision of June 1, 1903,
ordering a hearing as to tle mineral character of the NE. {, Sec. 7, T.
9 S., R. 77 W., in the South Platte Forest Reserve, Colorado, assigned
as base for his application, number 3195, your office series, under the
act of June 4, 1897 (30 Stat., 36), to select the N. 2 of the NW. of
Sec. 8, T. 7 S., R. 14 W., M. M., and other lands, Helena, Montana.

December 31, 1873, the NE. 4 of Sec. 7, T. 9 S., R. 77 W., after
offer at public sale, was entered at private cash entry, and patented
April 30, 1874, to John Reed. June 21, 1900, Collins recorded his
deed, executed June 14, 1900, relinquishing the NE. of Sec. 7 to the
United States, and at a date between April 18, and May 11, 1903, not
more definitely shown by the record, presented his application to make
selection. In the meantime, November 25, 1901, two mineral placer
locations were made, together covering all the NE. of Sec. 7, upon
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which, March 10, 1902, mineral placer entry of the NE. was made.
With the proofs in the mineral entry was filed a certified copy of
Collins's deed of relinquishment to the United States, for the purpose
of showing that the land though once entered had again become public
land of the United States.

Referring to instructions of April 26, 1899 (28 L. D., 328), and of
July 7, 1902 (31 L. D., 372), and to departmental decision of Febru-
ary 12, 1903, in the case of the Santa Fe Pacific Railroad Company
(unreported), your office held it to be-

necessary to determine whether the tract in question was known to be mineral land
on or before June 14, 1900, when the deed of conveyance to the United States was
executed, or, if subsequently discovered to be mineral land, then the date of such
discovery. In other words, it becomes essential to know the time when, if ever,
this tract was first known to be mineral land.

A hearing was ordered to be held at Leadville local office, in which
district the land lay. From this order Collins appealed, contending
that as the land was patented in 1874 under the laws for disposal of
non-mineral land, its character in 1900 is an immaterial question.

Referring to the instructions of April 26, 1899, supra, as, in view
of counsel, settling the matter, it is conceded that land held under a
mineral patent or title is not subject to relinquishment under the
exchange provisions of the act of June 4, 1897, supra, but it is con-
tended that such rule does not apply where the title to land of mineral
character is derived from a patent based upon a non-mineral entry.
The question presented is, whether it is the known character of the
land at the time of its relinquishment to the United States, or its
classification for disposal under the land laws at a former time, based
upon its then supposed character, which determines its acceptability
by the United States under the exchange provisions of the act of 1897.

The object sought by the exchange provisions of the act was, as far
as possible, to acquire exclusive ownership and control of all lands in
the forest reserves for the more effective protection of the forests and
conservation of waters. F. A. Hyde (28 L. D., 284, 289). It was
desired to eliminate as far as possible all land holdings controlled by
individual claimants or owners. Instructions of April 26, 1899 (28 L.
D., 328, 329). At the same time the development of the mineral
resources of the country was so important that the same act offering
exchange of land with private owners also provided:

Nor shall anything herein prohibit any person from entering upon such forest
reservations for all proper and lawful purposes, including that of prospecting, locat-
ing, and developing the mineral resources thereof: Provided, That such persons com-
ply with the rules and regulations covering such forest reservations.

* * * * * -* *

And any mineral lands in any forest reservation which have been or which may
be shown to be such, and subject to entry under the existing mining laws of the
United States and the rules and regulations applying thereto, shall continue to be
subject to such location and entry, notwithstanding any provisions herein contained.
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It could in no way advance the object of the act to accept relinquish-
ment of mineral land under the exchange provisions thereof, as such
lands would remain subject to re-entry, and the exclusive control and
ownership by the government would be in no way assured. Such an
interpretation of the act would in fact tend to defeat the act of March
2, 1889 (25 Stat., 84), prohibiting cash sales of public land (except in
Missouri) and all acts limiting the amount of land that one person
might acquire. As mineral land may be entered, if it might also be
relinquished and assigned as base for selection of other public lands,
the same tract may be so entered and relinquished repeatedly, and
become a mere vehicle or conduit for appropriation of other land
without limit. It was therefore clear that the exchange provisions
of the act extend only to such lands as are not mineral and are not
subject to be again entered and thereby to pass from the control of
the government.

It is the character of the land at the time of its proposed relinquish-
ment rather than the class of entry under which the United States
parted with its title that must determine its acceptability under the
provisions of the act. The quality and completeness of title conveyed
by patent from the United States to a private owner is the same
whether- the entry under which such patent issues was a mineral or
non-mineral entry. In either case alike complete ownership and
dominion of the tract granted passes to the patentee, who is nowise
limited as to the uses he will make of it. The United States as com-
pletely parts with its further control of the land in one case as the
other. What the government seeks by the exchange provisions of the
act of 1897 is to acquire title to land it can permanently hold and con-
trol. It is therefore not the class of entry by which it parted with
title, but the character of the land to be acquired by the exchange
which Liust be the controlling factor in the transaction. The basis of
your office decision is therefore the correct one.

A minor error, however, appears in fixing the point of time to which
the proofs of known mineral character of the land must be addressed.
The time fixed by your office was June 14, 1900, when Collins exe-
cuted his deed to the United States, whereas his complete dominion
over the land and control of the title thereto remained until June 21,
1900, when he filed his deed for record (Marv E. Coffin, 31 L. D., 252),
and that is the proper date with reference to which the character of
the land should be determined.

As so modified your office decision is affirmed.

JEREMIAH COLLINS.

Motion for review of departmental decision of August 7, 1903, 32
L. D., 223, denied by Acting Secretary Ryan October 3, 1903.
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ABANDONED MILITARY RESERVATTON-HOMESTEAD-QUALI FICATION-
ACT OF AIUGUST 2, 1894.

SMITH . LONGPRE.

The disqualification to make homestead entry, imposed by section 2289 of the Revised

Statutes upon a person owning more than one hundred and sixty acres of land,

extends to one who holds land under a contract of purchase, though the pay-
ments thereunder have not been completed.

The preference right of entry accorded by the act of August 23, 1894, opening lands

in abandoned military reservations to settlement and entry, to settlers " who
are qualified to enter under the homestead law," extends only to persons who

are qualified at the date of the presentation of their applications.

Seei(?tary Iitchlcock to the Comsnisioner of the General Iand Offiee,
(F. L. C.) Auqust 12, 1903. (G. B. G.)

This is a duly entertained motion on behalf of Antoine Longpre for
review of departmental decision of January 31, 1903 (unreported),
which directed the cancellation of his entry allowed September 17,
1900, for the S. of the NW. and lots 3 and 4, Sec. 33, T. 13 N.,
R. 28 WN., North Platte land district, Nebraska.

This land was in the former Fort McPherson military reservation.
The reservation was relinquished and abandoned January 5, 1887, but
the odd-numbered sections therein, of which the land in controversy
is a part, were withheld from disposal pending the determination of a

claim asserted thereto by the Union Pacific Railway Company. The
company's claim was denied October 24, 1899 (29 L. D., 261, 264), and
pursuant to instructions of August 3, 1900 (30 L. D., 213), the land
was relieved from reservation, to take effect September 17, 1900. On
that day Longpre applied, and was permitted, to enter said tract under
the act of August 23, 1894 (28 Stat., 491).

May 14, 1901, Eber H. Smith, whose application to enter the land
had previously been rejected, filed an affidavit in the nature of a con-
test against Longpre's entry, alleging, among other things, that he
(Longpre) at the date of his entry was the proprietor of more than
one hundred and sixty acres of land and therefore disqualified to make
an entry under the homestead laws.

The case was submitted upon an agreed statement of facts, which
included an admission on the part of Longpre that on August 13,
1896, six years after his settlement on said tract, he purchased from
the Union Pacific Railway Company 186.20 acres of land, not described
in the stipulation, on a ten year credit contract, that he has since com-
plied with the terms of the contract in the matter of payments as they
fell due, and has had the possession and use of such land to this time,
and it was upon this admission that the decision complained of directed
the cancellation of his entry.

Section 2289 of the Revised Statutes, as amended by the act of
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March 3, 1891 (26 Stat., 1095), provides that every person who is the
head of a family, or who has arrived at the age of twenty-one years,
and is a citizen of the United States, or has filed his declaration of
intention to become such as required by the naturalization laws, shall
be entitled to .enter one quarter-section or a less quantity of unappro-
priated public lands: "But no person who is the proprietor of more
than one hundred and sixty acres of land in any State or Territory
shall acquire any right under the homestead law."

Construing the clause of this statute above quoted, the Department,
in the case of Leitch v. Moen (18 L. D., 397), held that the disqualifi-
cation thereby imposed extends to one who holds land under a con-
tract of purchase, though the payments thereunder have not been
completed. No good reason is perceived why this ruling should be
changed. The word "proprietor" in the statute means nothing more
nor less than owner, and an owner is one who has dominion over a
thing, which he may use as he pleases, except as restrained by law or
by agreement, and includes any person having a claim or interest in
real property, though less than an absolute fee.

But it is suggested that by the act of August 23, 1894, supra, it was
intended to grant to actual settlers upon abandoned military reserva-
tions a then present and vested right to be measured by then existing
conditions, and that inasmuch as Longpre was at the date of the act
an actual settler upon the land in controversy, and was not then in
any sense the proprietor of more than one hundred and sixty acres of
land, his purchase from the railway company not having been made,
the subsequent purchase did not disqualify 'him.

This suggestion will not hold. The said act of August 23, 1894,
omitting provisions and exceptions not here material, provided:

That all lands not already disposed of included within the limits of any abandoned
military reservation heretofore placed under the control of the Secretary of the
Interior for disposition under the act approved July fifth, eighteen hundred and
eighty-fonr .... are hereby opened to settlement under the public-land laws
of the United States and a preference right of entry for a period of six months
from the date of this act shall be given all bonotride settlers who are qualified to
enter under the homestead law and have made improvements and are now residing
upon any agricultural lands in said reservations.

It must be noted that under the terms of this act these lands were
opened to settlement " under the public land laws of the United
States," and that the preference right of entry thereby accorded is to
"settlers who are qualified to enter under the homestead law." At
the date of this act, section 2289, as amended, prescribed the qualifi-
cations of persons who might thereafter claim the benefits of the
homestead law, and the ownership of more than one hundred and sixty
acres of land was just as surely a disqualification as infancy, the ceas-
ing to be the head of a family, or alienage without declaration of
intention to become a citizen under the naturalization laws. And to
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argue that a person free from such disqualification at the date of the
act might not thereafter disqualify himself from making an entry
thereunder is to say that he, for instance, being a citizen, would not
disqualify himself by expatriation, or, in the absence of special legis-
lation, that a woman, the head of a family, would not disqualify her-
self by marriage.

It seems clear-in the nature of things must be true-that the set-
tlers referred to "who are qualified to enter under the homestead
law" include only persons who are qualified at the date of the presen-
tation of their applications. (See Clark v. Mansfield, 24 L. D., 343.)
At such time Longpre was, according to the decisions of this Depart-
ment in similar cases, the proprietor of more than one hundred and
sixty acres of land, and therefore disqualified to make the entry. The
Department is keenly alive to the strong equities in favor of this
entryiman, but must construe acts of Congress according to their mani-
fest intent. The motion is denied.

MINING CLAIM-PATENT PROCEEDINGS-NOTICE.

OSCAR LODE CLAIM.

Where an application for patent is filed and the proceedings carried to entry by a
mineral claimant in the names of himself and his co-owner company, without
authority from the latter, and the entry is subsequently canceled for defects in
the patent proceedings, upon notice to the former alone, the co-owner company,
by claiming under the patent proceedings and asking the reinstatement of the
canceled entry, thereby ratifies and confirms the assumed authority exercised
by its co-claimiant in its behalf, validates the notice upon which the entry was
canceled, and is not in position to object that the entry was canceled upon
insufficient notice.

Seeretary Jlitchcocle to the Oomnis/ioner of the General land Office,
(F. L. C.) Auyq ct 13, 1903. (F. H. B.)

January 25, 1884, The Ouray Discovery and Mining Company and
James A. Drummond made entry, No. 839, for the Oscar lode mining
claim, survey No. 1672, Lake City, Colorado.

In the transcript of the field notes of survey of the claim, upon
which the certificate of the surveyor general was based, the deputy
mineral surveyor who surveyed the claim described the improvements
as "a discovery cut" and "an interest in a developing tunnel run for
the development of the Oscar and other lodes," said tunnel being 120
feet long. In April, 1886, your office, in due course of administra-
tion, found that satisfactory evidence of the corporate existence of the
Ouray company had not been furnished; that the abstract of title
filed, bearing date October 20, 1883, had not been brought down to
the date of the application for patent; and that the report of the
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deputy mineral surveyor contained no showing of the proportion of
the tunnel claimed on behalf of each claim to which it was sought to
accredit it, or that the tunnel was run or used for the development of
the respective claims; and the local officers were directed to notify the
parties of the defects in the proof, and, in addition, an explanatory
affidavit was required of the deputy surveyor. The required affidavit
was furnished by the latter and transmitted to the surveyor-general,
who withheld his approval thereof. July 7, 1893, your office again
called attention to the defects in the proofs and directed the local offi-
cers to notify the parties (from whom no response to the requirements
previously made bad been received) that they would be allowed thirty
days within which to submit the required evidence; and copy of your
letter to them was served by the local officers upon Drummond.
September 20, 1893, your office held the entry for cancellation, sub-
ject to appeal, because of default with respect to the evidence called
for, notice of which was served on Drummond; and, December 19,
1893, the entry was formally canceled.

September 10, 1902, "Jesse F. McDonald, agent and attorney in
fact for The Ouray Discovery and Mining Company," filed petition
for reinstatement of the entry, substantially upon the following
grounds: That the claimant company never had notice that there were
any defects in the proofs submitted at the date of entry, or of the
requirements in that behalf by your office in its letter of July 7, 1893,
and former letters, which proofs it would otherwise have furnished;
that the status of the patent proceedings was first suggested to the
company in June, 1902, when it learned that a new location had been
made upon the claim by other parties; that it thereupon made inquiry
of your office and received in response certified copies of all the corre-
spondence relating to the claim, whence it derived its first definite
knowledge of the facts; and that the company has continually been in
the actual and undisturbed possession of the claim, and was at the
time of the relocation thereof carrying on development work for its
benefit. Certified copies of the original and amended articles of
incorporation of the company were also submitted. Having been
thereupon called upon by your office for evidence of his authority to
represent the petitioning company, McDonald filed an abstract of title,
extended from October 20, 1883, to December 1, 1902 (but not
certified in accordance with the requirements of paragraph 42 of the
mining regulations-31 L. D., 474, 481). By this abstract it appears
that the Ouray company, by its deed oi April 15, 1890, conveyed all
its right, title, and interest (shown by the abstract filed at the date of
entry to be a three-fourths interest) to The Eli Mining and Land
Company; and therewith McDonald filed power of attorney to repre-
sent the latter company in the proceedings looking to reinstatement of
the entry, and asked that the petition be considered as the petition of
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the Eli company. Your office accepted the substitution, and, by
decision of January 27, 1903, found and held that the additional evi-
dence called for prior to the cancellation of the entry was essential;
that the required evidence of an expenditure in labor or improvements
in satisfaction of the requirements of section 2325, Revised Statutes,
had not been supplied; that a copy of letter of September 20, 1893,
whereby the entry was held for cancellation, was served on James A.
Drummond, co-claimant, as evidenced by his signature upon the
registry return receipt therefor; and that Drummond was the legal
agent of the Ouray company, and the undisputed legal service of
notice upon him was also legal service upon the company: Wherefore,
"and in view of the seeming negligence of The Eli Mining and Land
Company and the disclosed relocation of the claim," the petition was
denied.

February 10, 1903, the Eli company filed motion for review of the
last-mentioned decision, and urged, as grounds therefor, in substance
and effect, that there had not been a " legal service of notice " upon it
or the grantor company, or a regular cancellation of the entry; that
satisfactory evidence of the expenditure in labor or improvements
required by section 2325, Revised Statutes, had been furnished; that
petitioner had not been negligent in any degree; and that the entry
should be reinstated upon the showing made by the record. By its
decision of March 2, 1903, your office held as follows:

I have re-examined the case with particular reference to the alleged errors in said
office decision, and find that, as stated in said decision, service of notice of the order
holding said entry for cancellation was made upon James A. Drummond, a co-owner,
who acted in behalf of himself and The Ouray Discovery & Mining Company in the
matter of application for patent and entry of said claim. This would appear to have
been sufficient service under the regulations.

In the official field notes filed in connection with the application for patent the
improvements are stated to consist of a discovery cut and an interest in a tunnel
situated upon the Mountain Belle lode, the amount credited to this claim being
$500. Subsequently, the deputy surveyor filed in the United States Surveyor Gen-
eral's office additional affidavits on this point, but no certificate thereon was ever
issued by that officer. These additional affidavits do not specify what proportion of
said tunnel was claimed by each of the lodes to which it was credited, and " that
said tunnel was run or used for the development of the claim, respectively and par-
ticularly," as was required by this office. While it may be true that the petitioner
for reinstatement was not negligent in the matter of the completion of the proofs
required, it is nevertheless true that the entrymen themselves allowed a long period
of time to elapse without any effort to comply with the requirements of this office, and
the present owner occupies no better status, so far as the reinstatement of the entry
is concerned, than his grantors. There being no error in the decision of this office
refusing to reinstate said entry, the same must be sustained and the motion for
review is accordingly denied.

The Eli company has now appealed to the Department, and makes
the following assignments of error:

1st. It was error to hold that legal service of notice of decision holding said entry
for cancellation had been given by the Department and the entry regularly canceled.
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2nd. It was error to hold that evidence of the labor and expenditure required by
section 2325 of the United States Statutes has not been furnished.

3rd. It was error to hold that the company represented by the petition, or its
grantor, had been negligent in this case.

4th. It was error to deny the reinstatement under its state of facts shown by the
proofs in the case.

5th. It was error to hold that notice to James A. Drummond w-as notice to the
company claimant.

6th. It was error to hold that a proper certificate of the $500 improvements by the
United States Surveyor General for Colorado had not been filed w ith the case.

With respect to the first assignment, it is urged by appellant, in
the written argument filed to support its appeal, that Drummond was
not the legal representative of the company, and did not in any sense
represent it as its agent; but that, " on the contrary, he delegated to
himself whatever authority he claimed to represent, and used it to
conceal from the company all the facts possible." It is added that
Drummond " furnished no part of the money to secure the entry, and
took no interest whatever in the outcome of the same." The suffi-
ciency or legality of the notice, with respect to the company, is
dependent upon the representative character of Drummond, in its
behalf, under the patent proceedings.

Upon examination of the record it is found that the application for
patent to the claim involved, filed October 25, 1883, bears the follow-
ing signatures: "Jas. A. Druinmond. Ouray Discovery & Mining
Company, by Jas. A. Drummond, co-owner." The application thus
purports to be filed by one of two co-owners, acting on behalf and in
the interest of both, and both signatures are penned by the same hand.
So far as the application is concerned, then, its presentation in the
names of both co-owners, whether theretofore authorized bv the com-
pany on its part or not, was the sole act of Drummond in the avowed
interest of both. The record is also found to contain a partly printed
and partly written paper, styled "application to purchase," dated
January 25, 1884 (the date of the entry), which accompanied the tender
of the purchase price of the land, and which bears the signatures: "Jas.
A. Drummond, for himself and co-claimant, The Ouray Discovery &
Mining Company." These signatures are in the handwriting of the
signatures appended to the application for patent. The entrv itself,
therefore, was avowedly the act of Drummond on behalf of both
co-owners. The record evidence discloses that p to this point the
proceedings-which, if regular, included all acts necessary to be per-
formed by the applicants thereunder to secure patent-had been con-
ducted on the part of the company professedly by its representative,
the co-owner. Upon this co-owner applicant, as principal with respect
to his own interest and as the professed agent of the co-owner company,
the local officers served notice of the defects in the patent proceedings
and of the cancellation of the entry, and his acknowledgment of receipt
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thereof accompanies the record in the case. Now raising the first
objection to the prosecution of the patent proceedings on the part of
the Ouray couipanv by the hand of its co-owner and disavowing the
assumption of such representative authority by him, the company's
successor in interest seeks, by the partial repudiation of those pro-
ceedings, to procure the reinstatement of the entry made thereunder
and by virtue thereof.

It is settled that where one contracts or acts as agent, without nam-
ing a principal, his acts inure to the benefit of the party, although at
the time uncertain or unknown, for whom it shall tuin out he intended
so to contract or act, provided the party thus entitled to become prin-
cipal ratify the contract or act; and a named principal may ratify and
confirm the act of one who has without authority performed it as his
agent. If the principal accepts, receives, and holds the proceeds or
beneficial results of such an act, he is estopped to deny its validity.
In general, conduct, as well as express confirmation, may show a rati-
fication. (See Parsons on Contracts, 8th Ed., Vol. I, Chap. 3, Sec. 3,
and cases cited in the notes.) Ratification operates upon the act rati-
fied precisely as though authority to do the act had been previously
given, except so far as to affect intervening rights of third parties
(Cook vc. Tullis, 18 Wall., 332). But, if the principal ratifies that part
of a transaction which favors him, he ratifies the whole (Gaines .
M iller, III U. ., 395). The principal who intends to repudiate an
act is bound to repudiate it in toto; he can not accept that which is
beneficial and avoid that which is burdensome (Rader's Adm'r i.. Mad-
dox, 150 U. S., 128; Parsons on Contracts, Sonra). It follows, that if
appellant repudiates the representative capacity professed by Drum-
mond, the patent proceedings, being predicated upon joint rights, vere
prosecuted by him without authority, were a nullity ab initio, fur-
nished no foundation for the entry as made, and furnish none for its
reinstatement now; and, conversely, if, as is the case, appellant now
claims the benefit of the entry, it thereby ratifies in toto the patent
proceedings upon which that entry was based. As has been said and
emphasized, those proceedings were inaugurated and prosecuted to
the point of entry by Drummond on his own behalf and as agent of
the co-owner company on its part; and to ratify the proceedings is
necessarily to confirm the assumed representative authority of Drum-
mond in the premises, and to validate the notice served upon him as
such agent. That notice to the agent is notice to the principal is a too
familiar rule to suggest a necessity for authentication. The succes-
sion of appellant to the applicant co-owner company's interest is with-
out effect upon the result, for the former succeeded both to the rights
and the liabilities of the latter, and is equally chargeable with the
neglect to respond to the requirements set forth in the notice.
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The decision here made with respect to the first assignment of error
disposes of the third and fifth assignments.

The second and sixth assignments are substantially one. It is suffi-
cient to say that your office committed no error in rejecting, for the
reasons stated, the certified report of the deputy surveyor with respect
to the required expenditures filed at the time of entry, and equally
your office committed no error in rejecting the explanatory affidavit
of the deputy (if in fact it embodies the necessary data, which it is
not necessary to here decide) because of the absence of the required
certificate (Sec. 2325, R. S.) of the surveyor-general, which is found
to be the fact. The requirements in question have too often been the
subject of decision by the Department to merit discussion or citation
of authorities.

The entry was properly canceled, and, in view thereof and of the
admitted relocation of the claim, the fourth assignment of error falls
also.

The decision of your office is affirmed.

FOREST RESERVE -LIEU SELECTION-AT OF JUNE 4, 1897.

C. W. CLARKE.

The recording of a deed purporting to lconvey lands to the United States, and tender
thereof to the land department under the exchange provisions of the act of June
4, 1897, constitute a mere assertion by the applicant of his title to the land and
his right to make selection; and no equitable title to the land relinquished vests
in the United States until the title has been examined, approved, and accepted
by the land department.

Where lands in a forest reserve have been of record conveyed to the United States,
with a view to the selection of other lands in lieu thereof under the exchange
provisions of the act of June 4, 1897, and application to select lieu lands is made
but rejected because defective, and a corrected application is subsequently filed,
the abstract of title of the relinquished lands must be extended to the date of
such subsequent application, so as to show whether or not adverse claims to the
land have in the meantime arisen; and if such have arisen they must be removed
before selection of lands in lieu of those relinquished will be allowed.

Secretarty Iitchcock to te Corummi~soner of tAce Geeral Land 0fice,
(F. L. C.) August 13, 1903. (J. R. W.)

C. W. Clarke appealed from your office decision requiring him to
furnish an extension of his abstract of title to the NW. NW. 1, Sec.
16, T. 20 S., R. 33 E., M. D. M., California, relinquished to the United
States and assigned as base for his application under the act of June 4,
1897 (30 Stat., 36), to select the NE. 4 NW. l, Sec. 8, T. 23 N., R. 12
E., M. D. M., Susanville, California.

July 23, 1902, Clarke presented his selection for the last above
described land, assigning as base "40 acres in the northwest quarter
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of section 16," etc. After rejection of such application by the local
office and by your office, Clarke appealed to the Department, which
bv decision of February 27, 1903 (32 L. D., 26, 27), held that definite
assignment of base for a selection is necessary to its approval for like
reasons as are required in school indemnity selections, and directed
that:

In the absence of any intervening claim for the land applied for a selector may
complete his selection, and in this case it would seem entirely proper to allow Clarke
to perfect his selection by a definite assiginsent of base therefor, his rights being deter-
mined as of the date his application is so completed. The appeal herein is dismissed
and the case is remanded to your office. You will give Clarke notice that he will be
allowed thirty days from receipt thereof to make and present to your office a formal
definite assignment of base in support of such selection.

Before that time, November 17, 1902, Clarke filed a writing that:

I now make this supplemental and amendatory redesignation of the base land
therein, specifically describing the same as the northwest quarter of the northwest
quarter of section 16.

This made the base definite, and if the conditions existed of selection
of land of the class and condition offered, and tender of good title to
the base designated, equitable right then attached, and he was entitled
to have that selection approved.

March 11, 1903, instead of determining such questions, upon the
selection then pending and remanded for readjudication, your office
informed Clarke that in absence of an intervening claim he was allowed
thirtv days to make a new application for the land, "'with a for)?qal
defnite assignment of base land in support of his selection." April
4, 1903, he called attention to his definite assignment of base November
17, 1902. April 15, 1903, your office held this to be insufficient and
allowed him thirty days in which to make "a new application" with
a fornal defnite assignment of base land, and further required a con-
tinuation of the abstract of title to the land assigned as base for such
selection, properly certified, showing the assigned base tract to be at
the date of his selection free from tax liens, pending suits, judgment
liens, or other incumbrance, and held that:

While the record title to the land surrendered to the government and offered as a
basis in lieu of the land selected in No. 2779 remained in the government, there is
serious question if the completed equitable title at least was not re-invested in the
selector by the action of the government cancelling the selection made in satisfaction
thereof. To remove any complications therefore that might arise by attempt on the
part of the selector to dispose of such land after its refusal as a basis of selection and
to prevent any conflict with the local authorities in the matters of taxation, this office
will require that the selector show that the title to the land offered as a basis of the
selection was, at the date of the application, free from any of the objections herein-
before mentioned.

The appeal contends that by record of Clarke's deed title vested in
the United States, and it was error to hold that cancellation of the
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previous selection could operate to revest equitable title in Clarke;
or to assume that any complication might arise by any attempt of

Clarke to dispose of such land after record of his deed to the United
States; or to impose the expense and trouble of obtaining a new
abstract, as no liens or incumbrances could attach after record of his
deed.

The supreme court held in Cosmos Oil Company v. Gray Eagle Oil

Company (190 U. S., 301) that the record of a deed purporting to con-
vey lands to the United States and its tender to the land department
under the exchange provisions of the act'of June 4, 1897, was a mere
assertion by the applicant of his title and of right to make selection,
and that no equitable title vested until the title was examined and
approved. It is a necessary deduction from this decision that all equi-
table right of property in the land relinquished remains in the pro-
ponent until the title is examined, approved, and accepted by the land
department.

Clarke having acquiesced in the requirement of your office that he
make a new selection is no longer asserting any right under his orig-
inal selection. Under the exchange provisions of the act of June 4,
1897, the 'land department acts administratively to accept for the
United States the title tendered to lands offered in exchange and
assigned as base for selections, and may make any objection to the
title tendered that a private individual might reasonably do in a simi-
lar transaction of exchange. The United States as one of the parties
to the exchange is represented by and acts through the land depart-
ment. It was held in H. H. Goetjen (32 L. D., 209) that:

If it is disclosed by the abstract, or in any other manner, that adverse claims exist

the land department cannot try the question which claimant has the better title or

right. Such a controversy must in some manner be terminated before a title from

either claimant can be accepted as a base for selection of public land under the

exchange provisions of the act.

Some states claim the right to exercise the taxing power against
lands the naked legal title to which is in the United States where the
complete equitable right has passed, and the court has upheld such
power. Wisconsin Central R. R. Co. v. Price County (133 U. S., 496);
Northern Pacific R. R. Co. i. Patterson (154 U. S., 130, 132); Carroll
v. Safford (3 How., 441). These were cases wherein equitable title
passed from the United States and legal title remained in the govern-
ment as a mere trustee to the grantee of the United States. No adjudi-
cation has been found of a case where title was passing in the converse
direction from private holders to the United States. The imposition
of a tax is at least an assertion by the state authority imposing it that
the ownership or the equitable right of property is in him to whom it
was assessed and against whom a tax was levied, and of a power to
impose a tax upon it.
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So also a deed or other form of conveyance of or charge upon lands
by one previously recording a conveyance thereof to the United States
would be an assertion of ownership, or right, in the face of which he
would not be permitted to make selection of public lands until the
right thereby created or attempted to be should be extinguished and
complete title be tendered.

Under such circumstances, and until the court decides that lands
which ave been of record conveyed to the United States, but have
not been promptly exchanged for public lands, are not taxable and
have passed whollv beyond the grantor's power, prudent administra-
tion justifies the requirement of your office that the abstract of title
should be extended so as to show whether or not adverse claims have
arisen, and to require their removal if they have arisen.

Your office decision, in so far as it requires extension of the abstract
of title, is affirmed.

GREER COUNTY, OKLAIHOMA-ACT OF JANUARY 18, 1897.

INSTRUCTIONS.

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

TKash,/ngton, 1. C., August 20, 1903.

Reqister and Reeievr, U S. Land Office, lXangum, 0. T.
GENTLEMEN: My attention has been called to the instructions of

February 25, 1897 (24 L. D., 184), prescribing rules and regulations
for making entries under the provisions of the act of Congress
approved January 18, 1897 (29 Stat., 490), in which instructions the
following provision is found:

Under section 5, the right of entry to land within said county which on March 16,
1896, was occupied for church, cemetery, school, or other charitable or voluntary
purposes, not for profit, is given to the proper authorities in charge thereof.

In each case the maximoum area to be so entered is two acres. Sections numbered
16 and 36, within each township, within said county, are reserved by section 4 of this
law for school purposes, and are exempted from the operations of this section.

Section 4 of said act reserved sections 16 and 36 for school purposes
and sections 13 and 33 "for such purpose as the future State of Okla-
homa may prescribe," and further provided for the selection of an
equal area of lands as indemnity for such portions of said sections as
"shall be found to have been occupied by actual settlers or for town-
site purposes or homesteads" prior to March 16, 1896.

Said section 5 is as follows:

That all lands which on March sixteenth, eighteen hundred and ninety-six, are
occupied for church, cemetery, school, or other charitable or voluntary purposes, not
for profit, not exceeding two acres in each case, shall be patented to the proper
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authorities in charge thereof, under such rules and regulations as the Secretary of the
Interior shall establish, upon payment of the government price therefor, excepting
for school purposes.

From the general scope and purpose of said act it seems clear that
it was not the intent of Congress to except said sections 16 and 36
from the operation of said section . It also appears from said sec-
tion 4 that Congress intended to allow indemnity selections to be made
in lieu of any land in sections 16 and 36 occupied for the purposes
mentioned in said section 5, as well as any land therein occupied for
townsite purposes or homesteads.

Said instructions are therefore hereby amended by striking out and
revoking the following provision therein, to wit:

Sections numbered 16 and 36, within each township, within said county, are
reserved by section 4 of this law for school purposes, and are exempted from the
operations of this section.

Entries will therefore be allowed under section 5 of said act upon
sections numbered 16 and 36.

Very respectfully, J. H. FIMPLE,

Actiny Comi? t'88Wfle1P.

Approved:
E. A. HITCHCOCK, Secretary.

11OMlESTEAD-AREA OF ENTRY-ACT OF JUNE 17, 1902.

INSTRUCTIONS.

Under the reclamation act of June 17, 1902, the Secretary of the Interior is empow-
ered to fix the limit of area for each homestead entry under the same project
according to the quality and character of the land with reference to its produc-
tive value; but all entries must be of contiguous tracts and of not less than forty
nor more than one hundred and sixty acres.

All entries under said act must be made according to the ordinary legal subdivisions,
and the Secretary has no authority to allow an entry for less than forty acres,
nor to subdivide a forty-acre tract for combination with other subdivisions.

The Secretary may require that homestead entries under said act shall comprise cer-
tain specified tracts, selected with reference to soil and water supply, whether
the areas of the entries are uniform or not.

Secretary Hlitchcock to te Director of the Gcological Survey, August
(F. L. C.) 21, 1903. (E. F. B.)

The Department is in receipt of your letter of July 18, 1903, rela-
tive to the power and authority of the Secretary of the Interior to
limit the area per entry of lands irrigable under any project con-
structed under the act of June 17, 1902 (32 Stat., 388), providing for
the construction of irrigation works for the reclamation of arid lands.

You call attention to the inequality and variable character of the
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lands under irrigation projects generally, especially with reference to
the Truckee-Carson project, and state that the financial success of the
scheme will be seriously jeopardized if entries of the lands irrigable
under such project cannot be controlled by the Secretary of the
Interior, not only as to the limit of acreage, but also as to the particu-
lar subdivision or combination of subdivisions that shall constitute an
entry, so as to prevent the irrigable and valuable subdivisions from
being taken indiscriminately, leaving unirrigable and worthless lands
that will never be entered.

Assuming that the object of the law is to secure the maximum num-
ber of setlers and actual residents on the land, and at the same time
guard the financial success of the operation by equitably distributing
the charges for the construction of the works upon the entire terri-
tory under any project, you ask to be advised as to the following
propositions:

1. Under the reclamation act, can the Secretary decide that the homesteads under
the same project shall be of different sizes in accordance with the quality of the land,
in order to conform to the requirement that the limit of area per entry shall repre-
sent the acreage which may be reasonably required for the support of a family upon
the lands in question?

2. May the entries be made for such areas as 60 or 70 acres, which would involve
a description of a half or a quarter of a 40-acre tract, as in the case of placer claims
under Sec. 2330, U. S. Rev. Stat.?

3. Can the Secretary require that the homesteads shall comprise certain specified
tracts selected with reference to soil and water supply by the engineers of the Rec-
lamation Service, whether or not the areas of entry are uniform?

4. In short, can the Secretary, under the general power given by Section 10 of the
act, exercise a discretion or liberty of judgment such as that enjoyed by a corpora-
tion or large land-owner in subdividing land and providing a complete water supply,
so as to insure the success of the project?

The first question must be nswered in the affirmative. The fourth
section of the reclamation act provides thai, upon the determination
by the Secretary of the Interior that anv project is practicable, he may
let contracts for the construction of the same, and "shall give public
notice of the lands irrigable under such project, and limit of area per
entry, which limit shall represent the acreage which, in the opinion of
the Secretary, may be reasonably required for the support of a family
upon the lands in question." He is also required to equitably propor-
tion the charge per acre upon said entries, with a view of returning to
the reclamation fund the cost of the construction of the project.

The authority to limit the acreage of each entry to the extent required
for the support of a family necessarily implies the power to ascertain
the productive value of each subdivision, and of its relative value to
other subdivisions. As the lands under any one project may be une-
qual in value and may vary in character, the determination of what
quantity of land may reasonably be required for the support of a fam-
ily can not be intelligently arrived at in the absence of information as
to the productive capacity of every subdivision. It is therefore appar-
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ent that it was not the intention of Congress that there should be a
uniform limit of area under each project, regardless of the character
and quality of the different subdivisions, but rather that it was the
intention to confer upon the Secretary the power to fix the limit of
area of each entry under the same project according to the quality and
character of the land with reference to its productive value. To this
end he may so classify and combine the different subdivisions as to
make practically homestead segregations of the entire territory under
any one project, specifying the particular legal subdivisions that shall
constitute an entry, and in that manner limit the acreage which in his
opinion may be reasonably required for the support of a family, and
thereby create the proper bases upon which to equitably proportion
the charge to be made per acre with a view of returning to the reclama-
tion fund the cost of construction of the project. The only limitation
upon the power of the Secretary is that the lands must be entered,
under the provisions of the homestead law, in tracts of not less than
40 nor more than 160 acres. All entries must be of contiguous tracts,
as the allowance of any other form of entry would violate the provi-
sions of that law.

Your second question is answered in the negative. As the Secre-
tary has no authority to allow an entry for less than 40 acres, there is
also no authority to subdivide a 40-acre tract for combination with
other subdivisions. The provision that-the lands shall be subject to
entry only "under the provisions of the homestead laws in tracts of
not less than forty nor more than one hundred and sixty acres " does
not imply a power to allow an entry of any amount between said
minimum and maximum area, but contemplates that all entries must
be made according to the ordinary legal subdivisions. The Secretary
may limit the area per entry to the smallest legal subdivision, or may
combine with it one or more legal subdivisions, provided the entry
will not exceed 160 acres; but he has no power to subdivide or change
the ordinary subdivisions fixed by law.

The third question has been practically answered. The express
purpose of the act is to authorize the construction of irrigation works
only when and where the project is deemed practicable. In determin-
ing whether a project is practicable, the cost of the contemplated
works must always be considered with reference to the quantity and
location of the land which may be irrigated therefrom, in order that
the estimated cost of construction may be returned to the reclamation
fund. The power to limit the area of entry, within the limitations of
the act, to represent the acreage which in the opinion of the Secretary
is sufficient for the support of a family, is. in furtherance of that
object, and no reason is perceived why the Secretary, in furtherance
of the same object, should not require that homesteads shall comprise
certain specified tracts, selected with reference to soil and water supply,
whether the areas of the entries are uniform or not.
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The general power given by the tenth section of the act to perform
any and all acts, and to make such rules and regulations as may be
necessary and proper for the purpose of carrying the act into full
force and effect, does not invest him with the same discretion and
liberty of judgment that may be exercised by private proprietors.
The section confers no greater power than the Secretary would possess
without it, and all the power he has must be exercised within the
limitations and tinder the restrictions of the law. rTbe powers expressly
conferred by the act are ample. Inequality in value and benefits must
necessarily result in many cases, but if the power to limit the area per
entry is judiciouslv exercised, by so classifying and combining the
different subdivisions as to equalize in value the several entries as far
as possible, it will tend to prevent the waste of any irrigable land, and
compel the entire territory made susceptible of irrigation from any
works to contribute to the cost of the construction thereof.

In accordance herewith, and as suggested in your letter, you will,
in connection with the classification surveys, cause a report to be made
designating the areas that shall be taken for each homestead entry, and
the particular legal subdivision or subdivisions that shall constitute
an entry, with regard to equalizing the value of the entries as far as
possible, which report shall be submitted to the Department for con-
sideration and approval, with a view, if concurred in. of incorporating
it into the notice of lands irrigable tinder such project, required to be
given by the act.

STATE ELECTION-ACT OF AUGUST 18. 1894.

WILLIAM E. CULLEN.

The reservation from adverse appropriation of lands within a township for the survey
of which application has been made by the governor of the State, with a view
to selection thereof by the State, for a period from the date of the filing of the
application until the expiration of sixty days from the filing of the township plat
of survey, as provided for in the act of August 18, 1894, is conditioned upon
publication of the notice provided for in said act, to be begun within thirty days
from the date of the filing of the application, and in case of failure to begin such
publication within the time limited, the State has no such claim to the land as
would bar the allowance of an application to select the same in lieu of other
lands within a forest reserve relinquished under the exchange provisions of the
act of June 4, 1897, with a view to making such lieu selection.

Secretary Iitcheock to the Conun ssioner of the General Land fce,
(F. L. C.) Autgust 22, 1903. (J. R. W.)

William E. Cullen appealed from your office decision of April 20,
1903, ordering a hearing to determine the alleged priority of settle-
ment by S. D. Crittenden over Cullen's application, No. 613, your
office series, under the act of June 4, 1897 (30 Stat., 36), to select, with
other lands, the NW. 4 of Sec. 6, T. 58 N., R. I E., B. M. (unsur-
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veyed), Coeur d'Alene, Idaho, in lieu of lands relinquished to the
United States in the Cascade Forest Reserve, Oregon.

March 29,1899, under the act of August 18,1894 (28 Stat., 372,394),
your office withdrew this township from entry or settlement, at the
request of the governor for its survey to enable the State of Idaho to
make selections for satisfaction of its grants. The governor failed to
publish the notice of his application and of the State's exclusive pref-
erence right, required by the act of 1894, ,supra, so that the State
obtained no preference right, and November 12, 1900, your office
revoked the order of March 29, 1899. The State was notified of this
order and took no appeal. The approved plat of survey of the town-
ship was filed in the local office May 6, 1903.

June 26, 1899, Cullen filed in the local office his application under the
act of June 4, 1897, supra, which the local office erroneously received
and forwarded to your office overlooking the governor's request for
the township survey. March 8, 1902, your office received an informal
protest by S. D. Crittenden against Cullen's selection, alleging settle-
ment on the land. October 12, 1902, your office received Crittenden's
formal, corroborated protest alleging settlement and continuous resi-
dence on the land from August 16, 1900, as a homestead, with valuable
improvements consisting of a good cabin eighteen by twenty feet,
thirty rods of fence, twenty rods of ditch, one acre cleared and culti-
vated in crop in 1902, and one mile of road, and asking that Cullen's
selection be rejected, and to be allowed a homestead entry.

April 20, 1903, your office closed the case as to the State of Idaho,
and upon the claims of Cullen and Crittenden held that:

The selection having been filed when the lands were reserved, as aforesaid, was
improperly allowed (the State of Idaho s. Cody, 30 L. D., 79-82), but the State's
claim having been eliminated the same may be allowed to stand, subject to any prior
adverse claim. While the lands were withdrawn from settlement as well as from
entry, upon the withdrawal being revoked and the State's claim being denied, the
settlement right of Crittenden attached eo instanti if he had such a right, and would
be superior to the selection of Cullen as to the land so settled upon, and you will
accordingly order a hearing upon the allegation of settlement by Crittenden upon
the NW. 4 Sec. 6, T. 58 N., R. 1 E., B. M., contained in his protest, giving due
notice of the time and place of said hearing to both Crittenden and Cullen, and upon
rendering your decision, you will forward the record immediately to this office for
consideration.

The act of August 18, 1894 (28 Stat., 372, 394-5), provides that-
upon the application of said governors the Commissioner of the General Land Office
shall proceed to immediately notify the Surveyor-General of the application made by
the governor of any of the said States of the application made for the withdrawal of
said lands, and the Surveyor-General shall proceed to have the survey or surveys so
applied for made, as in the cases of surveysof public lands; and the lands that may be
found to fall within the linmits of such township or townships, as ascertained by the
survey, shall be reserved upon the filing of the application for survey from any adverse
appropriation by settlement or otherwise except under rights that may be found to
exist of prior inception, for a period to extend from such application for survey until
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the expiration of sixty days from the date of the filing of the township plat of survey
in the proper district land office. . . . with the condition, however, that the gover-
nor of the State, within thirty days from the date of such filing of the application for
survey, shall cause a notice to be published, which publication shall be continued
for thirty days from the first publication, in some newspaper of general circulation
in the vicinity of the lands likely to be embraced in such township or townships,
giving notice to all parties interested of the fact of such application for survey and
the exclusive right of selection by the State for the aforesaid period of sixty days as
herein provided for.

If the requirement as to publication of notice within thirty days
after application for survey be considered as a condition precedent
and necessary to an effective reservation of the lands to be surveyed,
it follows that in this case there was no effective reservation. The
claim of the State had not, at the date of Cullen's application, attached
to the land so as to present a bar to the allowance of such application.

If the condition of publication of notice be regarded as a limitation,
rather than a condition precedent, the same result follows in the present
case. The law grants to the State a special privilege in derogation of
the common right of others to appropriate the public domain under the
general land laws, and must be strictly construed, and the State held
to strict compliance. The reservation, being conditioned upon publi-
cation of notice to be begun within thirty days from filing the request,
expired upon lapse of the time limited without compliance with the
condition whereby it could be prolonged in force. The governor's
request being dated March 14, 1899, the reservation, if ever effective,
expired April 13, 1899, for default of publication of notice. Cullen's
application was presented after that date.

There was at the date of Cullen's application no effective order for
reservation of the land, and no legal authority for its reservation for
benefit of the State. As no settlement is alleged to have been made
prior to Cullen's application, no ground for ordering a hearing is shown
by the protest. On the face of the protest Cullen has the prior right.

The order for a hearing is reversed and the case is remanded to your
office for further proceedings appropriate thereto.

SECOND HOMESTEAD-ACT OF JUNE .5, 1900.

JAMES POTTER.

The right to make a second homestead entry, granted by the act of June 5, 1900,
applies only in cases where the entryman had lost or forfeited his claim prior
to the passage of said act; and one who has lost his claim by laches subsequent
to the date of the act is not within its benefits.

Secretary litelieock to the Coymmssioner of the General land Office,
(F. L. C.) Anqust 2, 1903. (J. R. W.)

James Potter appealed from your office decision of June 10, 1903,
rejecting his application to make a second homestead entry for the E.
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iof the SE. and the S. + of the NE. of Sec. 32, T. 57 N., R. 7 W.,
Duluth, Minnesota.

December 12, 1899, Potter made entry for the W. of the NW. 4

the NW. 4 of the SW. of See. 5, and the NE. 4 of the SE. 41 of Sec.
6, T. 55 N., R. 8 W., Duluth, Minnesota. January 9, 1901, a contest
was initiated against the entry, charging that Potter had failed to
erect a habitable dwelling and to establish residence thereon before or
since making the entry and had wholly abandoned the land. January
30, 1901, Potter filed a relinquishment of the entry. Your office
decision held that-
the period for establishing residence on the land had not expired until after the pas-
sage of the act of June 5, 1900, and in the absence of any evidence to show otherwise
this act of abandonment must be held to have occurred at the end of that period.
The application is therefore rejected.

The statute (31 Stat., 267, 270) provides:

That any person, who prior to the passage of this act has made entry under the
homestead laws, but from any cause has lost or forfeited the same shall be entitled to
the benefits of the homestead laws as though such former entry had not been made.

June 5, 1900, Potter's entry was subsisting and continued in full
force and he might at any time up to initiation of the contest, and
until January 9, 1901, have established residence on the land, cured
his default, and secured title to his claim. He had not lost nor forfeited
his claim prior to June 5, 1900. On the contrary, he lost his claim by
laches after passage of the act. He therefore is not within its benefits.

Your office decision is affirmed.

PRE-EMPTION-REJECTED APPLICATION-COMPLETION OF CLAIM BY
HEIRS.

HEIRS OF SAMUEL L. CHOATE.

Where an application to file pre-emption declaratory statement is erroneously
rejected because of supposed conflict with a railroad grant, the land covered
thereby being subsequently held not to have passed under the grant, and the
applicant had fully complied with the law and earned title to the land prior to

-his death, his declaratory statement will be considered as having been filed
when tendered, and his heirs will be allowed to perfect the claim for their own
benefit.

Secretary litchcock to Me Comodnae8oner of M/ie General Land Ofce,
(F. L. C.) August 25, 1903. (E. F. B.)

Walter A. and Bertha Choate, who allege that they are the children
and sole surviving heirs of Samuel L. Choate, deceased, have filed a
petition asking that the application of Samuel L. Choate to file pre-
emption declaratorv statement for the N. SW. , SW. 4 SW. 1, and
lot 8 of section 33, T. 1 S., R. 5 W., S. B. MI., Los Angeles, Cali"
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fornia, be reinstated, and that petitioners be allowed to transmute the
same to homestead entry. By letter of August 14, 1903, you transmit
the petition and accompanying papers and recommend that it be
granted.

The material facts presented by said petition, and as shown by the
records of your office, are as follows:

The tracts are within the primary limits of the Southern Pacific
railroad branch line, and at the date of the definite location of the

road were within the claimed limits of a Mexican grant of specific

boundaries, but fell without the limits of said grant upon the final
survey thereof.

Samuel L. Choate applied to file declaratory statement for said tracts

September 20, 1889, alleging settlement August 7, 1889. The appli-
cation was rejected for conflict with the railroad grant, and the tracts
were patented to the company August 15, 1894. Subsequently the
United States Circuit Court of Appeals decided that--

In cases of Mexican grants by specific boundaries, lands claimed by the grantees

to be within those boundaries are not public lands within the operation of a railroad

grant, if, at the date of the latter, the question of the true location of the boundaries

of the private grant is pending and undeternined (syllabus).

In view of said decision and of the decision of the Department in
Duncanson . Duncanson (25 L. D., 108), Sumner B. Wright, who
claimed to have acquired all right, title and interest of Samuel L.
Choate to the tracts described, filed a petition asking that demand be
made upon the railroad company for reconveyance of said tracts and
that upon failure of the company to comply with such demand, suit
be instituted by the United States against the company to vacate and

set aside the patent. Suit was accordingly brought against the com-
pany and a decree was obtained cancelling the patent issued to the
company for said tracts and restoring the title to the United States.

The petitioners ask that the application of their father, Samuel L.

Choate, be reinstated, with a view to allowing them to transmute it to
homestead entry. They allege that their father offered to file declara-
tory statement for said tracts September 20, 1889, having previously
established his residence upon the land; that said application was
rejected because of conflict with the railroad grant, and the decision

rejecting it was finally, upon his appeal, affirmed by the Department
April 11, 1892; that notwithstanding such adverse decision, he con-
tinued to reside upon and cultivate and improve the land for more
than five years after the date of his settlement and of his application
to file declaratory statement; that the said Samuel L. Choate died
intestate January 20, 1895, leaving no heirs except petitioners, his
children; and that he had never located another claim or made another
entrv in lieu thereof, or voluntarily abandoned his original entry.

The petitioners further allege that shortly prior to August 12, 1899,
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they, as heirs of their deceased father, assigned to Sumner B. Wright,
"all of their right to the aforesaid landt;" that on August 12, 1899, the
said Sumner B. Wright filed in the Department an application to have
demand made upon the railroad company for a reconveyance of the
title to the land, and, upon failure to make such reconveyance, that
suit be instituted by the United States for cancellation of the patent;
that in pursuance of such application suit was brought by the United
States against the railroad company, resulting in a decree vacating and
setting aside the patent and restoring the title to the United States;
"that the undersigned petitioners have reacquired from said Sumner
B. Wright all rights in and to the lands covered by their father's said
application to file declaratory statement, which they formerly assigned
.to said Wright."-

From the case made by the petition, it appears that Samuel L. Choate
at the date of his death had resided upon and cultivated and improved
the land for more than five vears. At that time he was entitled to
make entry under the pre-emption law by filing the proper papers and
making final proof and payment. Or he could have transmuted his
filing, and, upon proper proof being made, have perfected his claim
as a homestead, having earned the land by the required period of resi-
dence, cultivation and improvement. The erroneous rejection of his
application to file declaratory statement for the land did not affect his
right, and, so far as his right to make entry of the land is concerned,
his declaratory statement must be considered as having been filed when
it was tendered. Ard '. Brandon (156 U. S., 537); Tarpey r. Madsen
(178 U. S., 215).

Samuel L. Choate having died before consummating his claim by
filing in due time all the papers essential to the establishment of the
same, it is lawful for the executor or administrator of his estate, or
one of his heirs, to file the necessary papers to complete the same for
the benefit of all the heirs. (See Sec. 2269, Revised Statutes.) The
sale by petitioners of their right and interest in such claim, before
final proof (which they have since reacquired by transfer from their
grantee), did not cause a forfeiture of their right to perfect the claim
for their benefit as heirs of the claimant. (These heirs are not seeking
to assert a claim in their own right, but only to perfect a claim asserted
by their ancestor and which he was prevented from perfecting only by
a wrongful denial of his right. All that ought to be required of them
is to show that the pre-emptor had complied with the law up to the
time of his death; and if it be shown, as alleged here, that he had fully
complied with the law in the matters of residence upon and cultivation
of the land, the heirs should be allowed to file the necessary papers
and make proof of those matters. That they nav have opportunity
to make the proper showing, your recommendation is approved and
the filing will be allowed. This holding is upon the theorv that the
decree finding the title to said land to be in the United States, and
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cancelling the patents heretofore issued to the Southern Pacific Rail-
road Company, is or shall become final and no steps should be taken
hereunder until that fact is shown.

HOMIESTEAD-SOLDIERS' ADDITIONAL-SECTION 2306, REVISED
STATUTES.

CHARLES TOMPKINS.

The fact that a certificate of soldiers' additional right, issued under section 2306 of

the Revised Statutes, has been outstanding for a period of twenty-five years,

during which time it has never been located or presented for recertification, is

not sufficient ground for the presumption that the same has been lost or destroyed

to justify the land department in allowing an application for additional entry

based upon said right.

Secretary Iitckock to tIe Contmissioner of. the General Land Office,
(F. L. C.) Aeitgst 29, 1903. (D. C. H.)

On February 21, 1899, the local officers transmitted to your office
the application of Charles Tompkins, assignee of.Lorenzo D. Findley,
to make soldiers' additional homestead entry, under section 2306 of
the Revised Statutes, for the S. of the SW. 4 of Sec. 29, T. 17 S.,
R. 9. W., Camden, Arkansas, based on original homestead entry made
at Clarksville, Arkansas, by Lorenzo D. Findlev, March 17, 1870, for
the S. of the SW. + of Sec. 12, T. N., R. 20 W., containing eighty
acres, which was canceled by relinquishment July 25, 1873.

Your office, on March 29, 1900, rejected said application for the
reason that the records show that on April 18, 1878, one T. F. Barnes,
attorney, transmitted an application by the soldier, : indlev, for addi-
tional privileges under section 2306 of the Revised Statutes; that
pursuant thereto a certificate of right of entry for eighty acres was
issued in the name of said Findley June 6, 1878, and with the papers
in the case returned to said Barnes; and that said certificate of right
was outstanding and unsatisfied and by it the soldiers' additional right
was exhausted.

it further appears from the record that on application of John A.
Bunch, the intermediate assignee of Findley, the case was, on June 5,
1902, referred to special agent Lesser, with instructions to interview
Barnes, the attorney, and ascertain what became of said certificate of
right, and to get any other information he could relative to the matter.

On October 27, 1902, the agent transmitted his report, based on the
affidavit of Theodore F. Barnes, the attorney who obtained said cer-
tificate, in which he in substance states, that he does not know what
has become of the certificate, that he has made search for same among
his papers and can not find it; that it may have been sold, but he
thinks it was returned to the party from whom he got the claim.

The record further shows that on November 20, 1902, the case was
referred to special agent William Jibb, with instructions to fully
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investigate the matter and find out whether or not Findley ever
assigned his said additional right by power of attorney, and to obtain
any other facts he could in connection with the case.

On February 4, 1903, the said agent submitted his report, based
upon the affidavit of Lorenzo D. Findley. John Findley, and Lafayette
Brashear. Lorenzo D. Findley states, substantially, that he is the
same person who made the original homestead entry described herein;
that he sold his additional right to eighty acres of land to a certain
John A. Bunch, in August, 1898, and received pay therefor; that said
Bunch is the onl3 one to whom he ever sold said right; that he never
had any attorney in the matter and never heard of Barnes until about
four or five years ago; and that if there is any certificate assigning
his said right to any one other than Bunch it is false and fraudulent.

John Findley states that he is the brother of the soldier, Lorenzo D.
Findley, and served in the army with him; that he owned land adjoin-
ing said Findley's original homestead; that his brother told him he
sold his additional right to John A. Bunch, but that he never heard of
his selling it before that time, and thinks had he sold it before he
would have told him about it.

Brashear states that he knows Lorenzo D. Findley well and served
with him in the army; that said Findley told him about a year ago
that he had sold his additional right, but that he never heard of his
selling it prior to that time.

After consideration of the matter in connection with the aforesaid
affidavits, your office, on May 14, 1903, held that the evidence did not
justify a finding that the said certificate of right was fraudulently
procured, and that it did not sufficiently show the loss or destruction
of the said outstanding and unsatisfied certificate; and your former
decision of March 29, 1900, was therefore adhered to.

The assignee, Tompkins, has appealed to the Department, and the
question for consideration is: Was the aforesaid application properly
rejected?

There appears to be no question that the certificate was issued and
transmitted to T. F. Barnes, and that the same is outstanding, as stated
in your decision. There is no sufficient evidence in the case to war-
rant a finding that the certificate was fraudulently procured, and there
is not a particle of evidence to show that the certificate has been lost
or destroyed.

Since the case has been here on appeal a copy of the letter trans-
mitting said certificate to Barnes has been procured from your office,
and is inserted herein as follows:

I herewith return to you the following additional homestead claims with action as
stated:

* * * * * * *

L. D. Findley (who made original homestead entry at Clarksville, Ark., Feby. 4,
1870, for S. SAV. , Sec. 12, Tp. 8, R. 20, containing 80 acres, which was relinquished
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by Mr. Findley, and his entry canceled June 25, 1873), certified to for 80 acres,

which can only be used by Mr. Findley in person, and the entry when made by him,

must be resided upon, cultivated, and treated as an original entry in every respect.

It would appear from the said letter that the certificate was in the
form at that time used in certifying additional homestead lights in
cases where the original entry had not been perfected, and that
accordingly residence and cultivation of the additional homestead
were required as in the case of an original entry. This form of cer-
tifieate, containing the condition as to residence and cultivation of the
additional homestead by the soldier, appears to have been sanctioned
by the Department at the time the certificate in question was issued,
for in the case of John W. Hays, decided May 8, 1876 (3 Copp's Land
Owner, 21), it was held that-

The abandonment of the original entry will not disqualify the soldier for making

an additional one, but to perfect title to the additional entry he must conply with

the law by actual residence thereon and cultivation thereof for the full required

period.

And in the case of Owen McGrann, decided July 10, 1886 (5 L. D.,
10), it was held that-

The original entry being canceled for failure to submit final proof, residence and

cultivation will be re4uired in case of entry under additional certificate.

While said condition in certificates of this character, requiring resi-
dence upon and cultivation of the additional homestead by the soldier,
may have hampered the sale of such certificates, it did not invalidate
the certificates as evidence of the soldier's right, nor render the
assignment thereof valueless in the hands of purchasers. And your
office, under the instructions of the Department of June 3, 1897 (24
L. D., 502), was directed, in recertifying the additional right in the
name of the transferee, to eliminate said condition, its insertion being
without authority of law.

The attention of the Department is directed to the fact that the said
certificate of right here in question has never been located, or pre-
sented for recertification, although it has been outstanding for about
twenty-five years, and this circumstance is relied on by the appellant as
strongly aiding the presumption that the said certificate has been lost
or destroyed. This fact, with the other, that the soldier has slept upon
his right for an equal length of time, together with the other facts and
circumstances in the case, have been duly weighed and considered, and
the Department is of the opinion that they are not sufficient, to out-
weigh and overcome the record showing that said certificate was regu-
larly issued and that same is outstanding, as hereinbefore stated.

The decision of your office rejecting Tompkins's aforesaid application
is therefore affirmed.
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CANCELLATION OF HOMESTEAD ENTRY-RIGIITS OF GRANTEE.

THURMAN V. WILLIAMS ET AL.

The cancellation of a committed homestead entry upon a contest initiated subse-
quently to the submission of final proof, after notice to the entryman, is con-
clusive as to him, but is not conclusive upon his grantee, if made without notice
to such grantee and with no opportunity on the part of the grantee to be heard,
and the land department has jurisdiction, at any time prior to the issuance of
patent, to hear and determine the rights of the grantee, notwithstanding the
termination of the contest and the cancellation of the entry, and upon proper
application by the grantee will order a hearing for such purpose.

Secretary Hifteheoek to the Comn S-rzbsoner (f te General Land Office,
(F. L. C.) September) 3, 1903. (J. R. W.)

The Pearl River Lumber Company, claiming to be grantee of John
E. Williams, appealed from your office decision of April 24, 1903,
cancelling Williams's comnmuted homestead entry for the S. 2 NE. 4

and N. SE. 4, Sec. 3, T. 8 N., R. 19 W., Jackson, Mississippi.
Williams made entry July 14, 1899, and offered commutation proof

and made cash entry May 29, 1901. August 13, 1902, George W.
Thurman filed a contest affidavit, alleging that Williams had failed to
reside upon, improve, or cultivate the land. October 9, 1902, your
office ordered a hearing. The testimony was taken by direction of the
local office before the chancery clerk, Monticello, Mississippi, Novem-
ber 25, 1902. Williams did not appear personally or offer testimony.
The contestant adduced witnesses and testified in his own behalf.
There was some cross-examination of contestant's witnesses, hut it
does not appear by whom or by whose authority. December 30, 1902,
the local office found in favor of contestant and recommended can-
cellation of the entry, notice of which was duly served by registered
mail receipted by Williams on or before January 3, 1903.

Prior thereto your office, March 3, 1902, found the commutation
proof to be insufficient and held the entry for cancellation. March 6,
1902, Williams was served with copy and notice of his right of appeal
by registered mail, which he receipted on or before March 14, 1902,
when the registry receipt was returned to the local office. He took
no appeal from such action.

April 10, 1903, the Pearl River Lumber Company applied for leave
to-intervene in the contest, alleging that it purchased the land from
Williams June 22, 1901, for five hundred dollars paid; that it was
grantee of the premises by deed from Williams and that Thurman's
contest was instituted and conducted in collusion with Williams in
fraud of the intervener's rights; that Thurman and Williams knew
the petitioner was the real party in interest and a bona ,,ifde purchaser,
but gave it no notice of the proceeding, which was conducted without
its knowledge until-after the final action of the local office recommend-
ing cancellation of the entry; that petitioner purchased upon the
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assumption that the commutation proof had been accepted, and was
unaware of the existing state of facts until after the entry had been
canceled; that -

the insufficient proof submitted was in pursuance of a general plan to defraud the
petitioner, and unless the opportunity be given it to establish the truth of the facts
herein alleged and to produce evidence of the performance of Williams of the
requirements of the homestead law prior to the submission of his commutation
proof, this fraudulent plan will cause the loss to petitioner of the sum of $500 paid
Williams for said land.

Neither the petition nor the affidavit of A. W. Maxwell filed in its
support distinctly alleges as a fact that Williams did comply with the
law or that anv evidence exists or can be adduced showing or tending
to show that he in fact complied with the law as to residence or
improvement. It is only by a somewhat liberal inference that such
construction can be given to it. Without such averment merit is not
shown by the grantee of an entryinan who applies in his stead to cure
or supplement defective final proof. The careless manner in which
the petition and affidavit are drawn is shown by the last allegation of
the affidavit, which states that-

Affiant is advised that some of the witnesses who assisted said Williams to make
final proof and conclusively showed his continuous residence upon and cultivation of
the land in controversy testified before the clerk that he had absolutely abandoned
the entry and had not and did not comply with the law.

This affidavit was made four months after the contest evidence was
taken and is negatived by the record. There is neither identity nor
similarity of name of any witness in the two proceedings. The proof
witnesses were the entryman Williams, Houston Bozeman, and John R.
Polk; the contest witnesses, contestant Thurman, Theodore W. Bass,
and D. J. Sterling. The proof witnesses seem to have testified can-
didly, but taking their testimony as true, the facts did not authorize
the entry, and it was canceled for the insufficiency of the commutation
proof alone.

Considering the circumstances under which the petition was filed by
the grantee of an entryman who made default in proceedings against
his entry, the petition was substantially one to be permitted to prove
compliance with the law by the entryman, the petitioner's grantor, to
whose rights it had succeeded. It had not been notified of the pro-
ceeding and avers that it did not know of it and that Thurman knew.
If Thurman did know, he should have given it notice. Williams, who
did know, was guilty of bad faith if he did not notify his grantee. In
a case where the parties were in similar relations to each other (Guar-
anty Savings Bank v. Bladow, 176 U. S., 448) the court (ib., 464) held:

But the cancellation, although conclusive as to the entryman, upon all questions
of fact, if made after notice to him, would not be conclusive upon the mortgagee
if made without notice to such mortgagee and with no opportunity on its part to be
heard. That is, it would not prevent the mortgagee, before the issuing of a patent,
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from taking proceedings in the land department, and therein showing the validity
of the entry. ... It might have demanded in the one case, upon proving the
validity of the entry, that a patent should be issued to the mortgagor or his grantees.
... [p. 457]. Of course he [the contestant] could give notice if he chose.
If he did not, the person who had any rights, if not notified at all, either by him or by
the department, could not be concluded by the decision of the contest, and we hold
now that the mortgagee was not thereby concluded, and had the right, if possible, to
subsequently show that Anderson's entry was valid.

No patent having issued for the land the land department has juris-
diction to make the inquiry asked and under this decision the Pearl
River Lumber Company, as Williams's grantee, has the right to prove,
if it can, that Williams did in fact coniply with the law and to sustain
his entry for its protection. The contest of Thurman was dismissed
by your office and he filed his waiver of appeal; so that the contest has
terminated. -This does not, however, dispose of the application of
Williams's grantee to submit proof of his compliance with the law.
Your office will order a hearing, of which Thurman, who has made an
application for entry, will be notified and may appear, cross-examine,
and offer evidence, the petitioner having the affirmative and burden
of proof.

HOMESTEAD CONTEST-ACT OF JUNE 16, 1898.

W ALTERMIRE V. JANES.

A homestead entryman is entitled to six months from the date of his entry within
which to establish residence, and where prior to the expiration of such time he
enlists in the military service of the United States he is within the saving provi-
sions of the act of June 16, 1898, and contest against his entry will not lie during
the continuance of such service, even though he may never have established
actual residence upon his claim nor in any manner improved the same.

Secretary litelcoek to the Cosmmissioner qf the General Land Ofiee,
(P. L. C.) Septemnber 5, 1903. (C. J. G.)

August 17, 1901, Fred R. Janes made homestead entry, No. 1233,
for the SE. 4 of Sec. 2, T. 2 N. R. 8 W., Lawton, Oklahoma.

February 19, 1902, E. J. Waltermire filed affidavit of contest alleg-
ing that Janes-

has wholly abandoned said tract; that he has not at any time or at all established
his actual residence in a house upon said homestead or any residence at all, nor
made any improvements thereon since making said entry, and more than six months
has elapsed; and that said alleged absence from the said land was not due to his
employment in the army, navy, or marine corps of the United States.

March 3, 1902, plaintiff applied for an order for publication of
notice, which was granted, and April 14, 1902, was set as the day for
hearing. Letters containing the notice were sent to defendant by
registered mail, but were not accounted for. On the day named for
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the hearing plaintiff appeared and submitted testimony, defendant
making default. The local officers recommended cancellation of the
entry, and notice of their decision was mailed to defendant by regis-
tered letters, but said letters were returned unclaimed. The record
was transmitted to your office July 14, 1902, with report that no
appeal had been filed.

October 24, 1902, the local officers transmitted a letter from defend-
ant containing evidence of his military service, as follows:

FORT H. G. WRIGHT, NEW YORK,

October 18, 1902.
I certify that the military record of Frederick R. Jaynes is as follows:
Enlisted in company "K " 33d U. S. V. August 14, 1899; discharged April 17, 1901.
Enlisted in 12th company Coast Artillery, October 8, 901.
I further certify that Sergeant Frederick R. Jaynes was on duty with this company

from October 8, 1901, to the present date; that he served at Fort Clark, Texas, until
June 26, 1902, when this company was transferred to Fort H. G. Wright, New York,
where he is at present.

W. C. RAFFERTY, Captain Artillery Corps,
Commanding 12th Co. Coast Artillery.

February 11, 1903, there was transmitted a motion for rehearing
filed by defendant, together with his affidavit in support thereof, in
which he alleges that-
he is the identical person who made homestead entry No. 1233, at the United States
local land office at Lawton, Oklahoma Territory, on the 17th day of August, 1901,
for the southeast quarter of section two, in township two north, of range eight west
of the Indian meridian, in Comanche county, Oklahoma Territory; that he made said
homestead entry in good faith for the purpose of obtaining a home for himself and
family and with the intention of complying with the homestead laws; that his family
consists of his wife and a little boy about five years old, who at the time said home-
stead entry was made, and ever since, were and still are in the State of Pennsylvania,
where his wife is teaching music in order to contribute to the support of herself and
child; that defendant and his family have very little means and it is necessary for
them to earn their living; that for some time previous to May, 1901, defendant had
been serving as a soldier in the United States army, in the Philippine Islands, and
while there became sick of typhoid fever, from the effects of which he had not fully
recovered at the time he made said homestead entry; that on account of said sick-
ness, he was unable to do hard work at the time he made said homestead entry ad
was not physically able to stand cold weather, and for this reason, about the first of
October, 1901, he left the town of Anadarko, in Caddo county, Oklahoma Territory,
where he had been employed as night watchman for a railroad since the 15th of
August, 1901, and went to southern Texas on account of his health; that while in
Texas, it was necessary for him to procure some kind of employment in order
to enable him to live, and as he had the opportunity of enlisting in the United States
army at Fort Clark, Texas, and of procuring office work as company clerk, which he
could perform without injury to his health, he enlisted in the twelfth company of
United States Coast Artillery at Fort Clark, Texas, on the 15th day of October, 1901,
and has served in said company ever since said date up to the date of making this
affidavit, and his term of enlistment runs for a period of three years from said 15th
day of October, 1901; that the absence of the defendant and his family from said land
is due to his employment in the army of the United States as aforesaid.
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Defendant further swears that he had no actual notice of the pendency of the con-
test filed against his said homestead entry by E. J. Waltermire, till about the 15th
of October, 1902, and had no opportunity of making a defence thereto before the
United States local land office.

As hereinbefore shown bv the certificate of the captain the company
above named was transferred to Fort H. G. Wright, New York, June
26, 1902.

February 20, 1903, the local officers transmitted a demurrer, filed
by plaintiff, to the evidence in support of the motion for rehearing,
on the ground that defendant never established residence on the land
in question prior to the date of his enlistment. April 5, 1903, your
office held that said demurrer was well taken, the case of Murray .
Chapman (31 L. D., 169), being cited in support of such action. Your
office accordingly denied the motion for rehearing and defendant has
now appealed here.

It will be observed that defendant herein enlisted before the expira-
tion of six months from the date of his entry. There is a marked dis-
tinction between this case and that of Murray va. Chapman, sTpra. In
that case the facts were that the entryman not onlv did not establish
residence within six months from the date of entrv but was in default
nearly two and a half years prior to his enlistment. The question
presented was whether default in the matter of establishing residence
is cured, under the act of June 16, 1898 (30 Stat., 473), by enlistment
in the military or naval service of the government in time of war, and
it was held that it was not. In this case there was no default existing
at the time the defendant enlisted. His entry was made August 17,
1901, and he enlisted October S, 1901, less than two months from date
of entry. Under the regulations he was entitled to six months from
date of entry within which to establish residence, during which time
he could not be charged with default and there was no default to cure.
Before and at the expiration of that time he had enlisted in the mili-
tary service of the government and was therefore within the saving
provisions of the act of June 16, 1898, sigpra.

-As the truth of the statement as to defendant's enlistment and service
is necessarily admitted by plaintiff's demurrer, there is no necessity of
ordering a hearing to afford defendant an opportunity to prove said
statement. His motion for rehearing is therefore denied, and the
decision of your office to that extent is affirmed. The contest in this
case is dismissed, and defendant's entry will be held intact subject to
compliance with law.
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WITHDRAWAL OF PUBLIC LANDS FOR IRRIGATION PURPOSES- ACT
OF JUNE 17, 1902.

OPINION.

There is no authority to make such executive withdrawal of public lands in a State
as will reserve the waters of a stream flowing over the same from appropriation
under the laws of the State, or will in any manner interfere with its laws relating
to the control, appropriation, use, or distribution of water.

Assistat Attorney- General Canpbell to the Seeretary of the ]hterior,
Septenber 5, 1903. (E. F. B.)

I am in receipt, by reference, of a communication from the Director
of the Geological Survey, recommending that all the lands within a
half-mile on each side of the center line of Salmon river, Okanogan
county, Washington, together with the water flowing thereon, be with-
drawn from further disposition, as the same are required for engineer-
ing works contemplated under the provisions of the act of June 17,
1902 (32 Stat., 388), known as the "act for the reclamation of arid
lands." Said communication has been referred to me for an opinion
as to whether or not such withdrawal can be legally made.

The purpose to be accomplished by the withdrawal, as will be seen
from the text of the letter, is to control the use of the water passing
through the lands proposed to be withdrawn, so as to prevent its
appropriation by others in any manner that will impair the continuous
flow of the water through said lands, in violation of the common law
right of riparian proprietors. The practical question thus presented
is, whether the United States, by the exercise of executive authority,
has the right to control the use of unappropriated waters passing
through the public lands in a State, so as to prevent their appropria-
tion by others for any of the beneficial uses recognized and allowed
by the statutes of the State.

The United States, as proprietor of the public lands through which
a stream of water naturally flows, has the same property and right in
the stream that any other owner of land has, be it usufructuary or
otherwise. The stream of water is part and parcel of the land, and
the right to the use of it and to its continuous flow, without alteration or
diminution, is, under the common law, a right incident to the owner-
ship of the soil, enjoyed alike by every riparian proprietor. It is not
a property in the water, but a simple usufruct as it passes along. 3
Kent's Com., Sec. 439; Union M. & M. C. v. Ferris (2 Sawy., 176);
Vansickle . Haines (7 Nev., 249); Lux v. Haggin (69 Cal., 255).

Such is the cardinal rule that controls in every State of the Union
which has simply adopted the common law. While this is true, "it
is also true that as to every stream within its dominion a State may
change this common law rule and permit the appropriation of the flow-
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ing waters for such purposes as it deems wise." (United States v. Rio
Grande Irrigation Co., 174 U. S., 690-702.) But, "in the absence of
specific authority from Congress, a State can not by its legislation
destroy the right of the United States, as the owner of lands bordering
on a stream, to the continued flow of its waters; so far at least as may
be necessary for the beneficial uses of the government property."
(Id., 703.)

It thus appears, that, while the United States, as to the public lands
within a State, and the innavigable streams and lakes situated therein,
has only the right of a riparian proprietor, such right, without express
authority from Congress, can not be controlled by State laws regulat-
ing the control and appropriation of waters within its dominion. The
exemption of the United States, as to its public lands, from State con-
trol of the innavigable waters situated therein, is by virtue of its
absolute power of disposition of the public lands, with all the rights
incident thereto. "No State legislature can interfere with this right
or embarrass its exercise; and to prevent the possibility of any
attempted interference with it, a provision has been usually inserted
in the compacts by which new States have been admitted into the
Union, that such interference with the primary disposal of the soil of
the United States shall never be made." Gibson v. Chouteau (13 Wall.,
92, 99); see, also, Irvine v. Marshall (20 How., 558).

In all the arid land States the common law rule as to the right of a
riparian proprietor to the continued flow of a stream over his land has
been changed, and rights to the use of water for manufacturing,
mining, agricultural and other beneficial purposes have accrued and
vested, under local customs, the laws of the States and the decisions
of the courts. The statutes of a State providing for the diversion and
appropriation of the waters of a flowing stream for irrigation or other
public uses is a valid exercise of the legislative power of a sovereign
State. (Fallbrook Irrigation District . Bradley, 164 U. S., 112.)
The constitution of the State of Washington declares that " the use of
the waters of this State for irrightion, mining, and manufacturing
purposes shall be deemed a public use." The laws of the State pro-
vide that the use of such water may be acquired by appropriation,
and as between appropriations the first in time shall be first in right.
The right thus acquired is a property right that may be transferred
by deed. Although in that State, as in all the other States of the arid
West, the common law was adopted and recognized, their peculiar
physical conditions soon "compelled a departure from the common
law rule, and justified an appropriation of flowing waters for mining
purposes and for the reclamation of arid lands, and there has come to
be recognized in those States, by custom and by State legislation, a
different rule-a rule which prevents, under certain circumstances,
the appropriation of the waters of a flowing stream for other than
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domestic purposes." United States t. Rio Grande Irrigation Co.,
smpra, page 704.

Such legislation would, however, have had no effect upon the rights
of the United States as to the public lands and the waters of the
streams and lakes thereon, but for the act of July 26, 1866 (14 Stat.,
253-Rev. Stat., Sec. 2339), and subsequent acts of the same character.
The effect of the act of July 26, 1866, was to recognize, so far as the
United States is concerned, the validity of the local customs, laws, and
decisions of courts, in respect to the appropriation of water. Broder
v. Water Co. (101 U. S., 274); Atchison . Peterson (20 Wall., 50T);
Basey v. Gallagher (d., 670).

The act of July 9, 1870 (16 Stat., 217-Rev. Stat., Sec. 2340),
amending the act of July 26, 1866, provided that " all patents granted,
or pre-emption or homestead rights allowed, shall be subject to any
vested and accrued water rights" as may have been acquired under said
act of July 26, 1866.

The act of March 3, 1877 (19 Stat., 377), providing for the sale of
desert lands, authorizes the use of water upon said lands necessary
for the irrigation and reclamation thereof, and further provides that
"all surplus water over and above such actual appropriation and use,
together with the water of all lakes, rivers, and other sources of water
supply upon the public lands, and not navigable, shall remain and be
held free for the appropriation and use of the public for irrigation,
mining and manufacturing purposes, subject to existing rights."

Such right is again recognized and sanctioned by section 18 of the
act of March 3, 1891 (26 Stat., 1095), granting the right of way over
the public lands for canals, ditches, etc., which provides that "the
privilege herein granted shall not be construed to interfere with the
control of water for irrigation and other purposes under authority of
the, respective States or Territories."

These acts evince a clear and definite purpose to authorize and
assent to the appropriation of water upon the public lands in contra-
vention of the common law rule as to continuous flow. As stated by
the court in United States v. Rio Grande Irrigation Co., spra (page
706), " the obvious purpose of Congress was to give its assent, so far
as the public lands were concerned, to any system, although in contra-
vention to common law rule, which permitted the appropriation of
these waters for legitimate industries."

The question again came before the court in Gutierres v. Albu-
querque Land Co. (188 U. S., 545), involving the validitv of the Ter-
ritorial act providing for the construction of anals and reservoirs
and for the diversion and appropriation of the waters in the Territory
of New Mexico for irrigation or other public uses. One of the con-
tentions urged against the right to divert the water was, as stated by
the court, that the territorial act was invalid, because it assumed to
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dispose of property of the United States without its consent." The
court, after stating that the proposition proceeded upon the hypothesis
that the waters affected by the statute are public waters-the property,
not of the Territory, or of private individuals, but of the United
States, and that the statute permits private persons and corporations,
for pecuniary profit, to acquire the unappropriated portion of such
public waters, in violation of the right of the United States to control
and dispose of the same-said (p. 552):

We think, in view of the legislation of Congress on the subject of the appropria-
tion of water on the public domain, particularly referred to in the opinion of this
court in United States . Rio Grande Irrigation Co. (174 U. S., 690, 704, 706), the
objection is devoid of merit.

As illustrative of the purpose of Congress to continue to recognize
and sanction the right to appropriate the waters upon the public lands
for beneficial uses, under the laws of the States and Territories, the
court refers to section 8 of the act of June 17, 1902, sqpra, which, it
observes, "reflexively" illustrates the purport of the previous acts;
and it concludes, that the act of the Territorv of New Mexico then
under consideration "is not inconsistent with the legislation of Con-
gress on the subject of the disposal of waters flowing over the public
domain of the United States." (p. 554.)

Section 8 of the act of June 17, 1902, referred to by the court, is as
follows:

That nothing in this act shall be construed as affecting or intended to affect or to
in any way interfere with the laws of any State or Territory relating to the control,
appropriation, use, or distribution of water used in irrigation, or any vested right
acquired thereunder, and the Secretary of the Interior, in carrying out the provisions
of this act, shall proceed in conformity with such laws, and nothing herein shall in
any way affect any right of any State or of the federal government or of any land-
owner, appropriator, or user of water in, to, or from any interstate stream or the
waters thereof: Provided, That the right to the use of water acquired under the pro-
visions of this act shall be appurtenant to the land irrigated, and beneficial use shall
be the basis, the measure, and the limit of the right.

The absolute right to appropriate the waters flowing over the public
lands has been so obviously sanctioned by the acts referred to, and so
clearly determined bv the decisions cited, as to be no longer an open
question. The Director of the Geological Survey, however, bases his
recommendation for a withdrawal of land and the riparian right inci-
dent thereto upon the theory that whatever recognition and assent may
have heretofore been given to the appropriation of the waters on the
public lands, the United States may at any time resume the control of
all unappropriated waters on such lands, and that "as the Secretary of
the Interior has full power to withdraw from entry any unappropriated
lands which, in his opinion, may be necessary for public uses, there
appears to be no reason why the Secretary may not, at the same time,
withdraw both the land and the water from further appropriation,
when the same are required for public use."
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Whether the United States, by the legislative branch of the govern-
ment, may resume its common law right of riparian proprietorship as
to the unappropriated waters flowing over and upon the public domain,
by the repeal of the several statutes recognizing rights in contraven-
tion thereof, is a question that need not be discussed in determining
the question submitted. It is sufficient to say that no such power or
authority rests with the executive branch of the government, in view
of the express statutory provision which recognizes and assents to the
appropriation of sch waters. Those acts are still in full force and
effect, and their operation can not be limited or suspended by executive
authority. Section 8 of the reclamation act is an emphatic declaration
that such laws are to continue in force. It expressly declares that in
carrying out the provisions of the act it shall not "interfere with the
laws of any State or Territory relating to the control, appropriation,
use, or distribution of water used in irrigation, or any vested right
acquired thereunder," but that it "shall proceed in cohformity with
such laws." A withdrawal of waters from appropriation under the
State and Territorial laws wvould be in direct conflict with the provi-
sions of said section.

I have therefore to advise that there is no authority to make such
executive withdrawal of public lands in a State as will reserve the
waters of a stream flowing over the same from appropriation tinder
the laws of the State, or vill in any manner interfere with its laws
relating to the control, appropriation, use. or distribution of water.

I would advise, however, that the land be withdrawn, so that the
rights of the United States as proprietor of the land may be protected
as far as the reservation of land will protect and preserve such rights.

Approved:
E. A. HITCHCOCK, STeta y.

REPAYMENT-SECTION 5, ACT OF MARCH 8, 1887-SECTION Q2, ACT OF
JUTE 16, 1880.

JACKSON A. GRAVES.

During the pendency of the suit to establish the title of the United States to certain
lands in California within the conflicting limits of the grants in aid of the
Southern Pacific branch line and the Atlantic and Pacific railroad, and to deter-
mine the bona aides of alleged purchases thereof from the Southern Pacific com-
pany, such lands were not subject to disposal, and a purchase made of any such
lands during such time under the provisions of section 5 of the act of March 3,
1887, by one adjudged in the pending suit not to be a bona fide purchaser, is an
entry erroneously allowed, which can not be confirmed within the meaning of
section 2 of the act of June 16, 1880, and the purchaser is entitled to repayment
of the money paid on account of such purchase.
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Secretary itchcock to the Cominssioner of the General Land Offce,
(F. L. C.) Septenber 11, 1903. (F. W. C.)

With your office letter of July 27, last, was forwarded a motion for
review of departmental decision of June 10, last (not reported), affirm-
ing your office decision of March 16, last, rejecting the application
filed by Jackson A. Graves for repayment of the purchase money paid
by him in making cash entry No. 5640, August 17, 1899, under the
provisions of section 5, act of Mardi 3, 1887 (24 Stat., 556), for the S.
i, Sec. 7, S. i2, See. 9, and all of section 11, T. 7 N., R. 11 W., the SW.
X and the W. - SE. , Sec. 11, and all of section 13, T. 7 N., R. 12 W.,
S. B. M., all within the Los Angeles land district, California.

The lands in question were involved in the suit brought by the
United States against the Southern Pacific Railroad Company et at., in
what is known as case No. 184. This suit was brought to establish
the title of the United States in about 700,000 acres of land within the
conflicting limits of the grants made in aid of the Southern Pacific
branch line and the Atlantic and Pacific railroad, and on June 25,1894,
the circuit court of the United States for the southern district of
California directed that decree be entered therein in favor of the gov-
ernment. On appeal to the circuit court of appeals the decree below
was affirmed, June 24, 1895, and the case was carried to the supreme
court of the United States, and that court, on October 18, 1897 (168
U. S., 1), affirmed the decree in all respects as to the Southern Pacific
Railroad Company as well as to the trustees in the mortgage executed
by that company, and affirmed also as to the other defendants, subject,
however, to the right of the government to proceed in the circuit
court to a final decree as to those defendants. It might he here stated
that the Southern Pacific Railroad Company had sold large portions of
the lands involved in said suit and its purchaser s were made parties to
the suit; the other defendants referred to in the decree being such
purchasers.

Upon the further proceedings in said case the circuit court, as well
as the circuit court of appeals, adjudged all of the purchasers to
be ona fde purchasers, and upon appeal to the supreme court of
the United States that court, on January 27, 1902 (184 U. S., 49),
affirmed the decree of, the court of appeals in all respects except as
to the lands standing in the name of Jackson A. Graves, and as to
those lands reversed the decree, finding that Graves was not a bone
Ftid purchaser, and remanded the case to the circuit court for the
southern district of California for further proceedings in conformity
with its opinion. Thereafter, on September 8, 1902, a special decree
was taken in the circuit court of the United States for the southern
district of California as to the lands involved in said suit No. 184 and
included in the alleged purchase of Jackson A. Graves, the court
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ordering, adjudging and decreeing that the United States is the owner
by title absolute and in fee unincumbered as to all of said lands and
that Jackson A. Graves has no right, title, interest or lien in or upon
said lands. Included in said decree are the tracts embraced in
Graves's purchase made under the provisions of section 5 of the act of
March 3, 1887, and on account of which the application for repayment
under consideration is made. The purchase in question was allowed
by the local officers on August 17, 1899.

From the previous recitation it is apparent that because of the
pending suit the local officers were without jurisdiction and should
not have allowed Graves's purchase. This view of the case was not
presented in your office decision of March 16, 1903, nor considered in
the departmental decision under review. Properly considered, said
purchase was erroneously allowed and can not be confirmed within
the meaning of section 2 of the act of June. 16, 1880 (21 Stat., 287),
which authorizes repayment in all cases where homestead or timber-
culture or desert-land entries or other entries of public lands have
been erroneously allowed and can not be confirmed.

The case being e parte, an entertainment of the motion, as pro-
vided for in the Rules of Practice, is deemed unnecessary, and for the
reasons herein stated the motion is granted, departmental decision of
June 10, 1903, is reealled and vacated, and your office decision of
March 16, 1903, is reversed.

The application for repayment is herewith returned, together with
the other papers, for your further consideration and action in the
light of the decision herein made.

IRELINQUISIIMENT-DESiERT-LAND ENTRY-ACT OF JUNE 4, 1897.

MARY STANTON.

A relinquishment by a desert-land entryman, accompanied by his application to
select the relinquished land in lieu of other land within a forest reserve deeded
by him to the United States under the provisions of the act of June 4,1897, which
relinquishliuet and application are made for the express purpose of completing
title by exchange under said act instead of by compliance with the desert-land
law, is not absolute in effect, but is conditioned upon the acceptance of the appli-
cation to setect; and where such application is not allowed, and entries of the
relinquished land are permitted to be mdde by other parties, claimants under
such entries will be required to show cause why their entries should not be
canceled and the original desert-land entry reinstated.

Acting Secretary Ryan to the C fibRnmissioner of the General Land
(F. L. ) (flee, eptetber 18. 1903. (G. B. G.)

This is the appeal of Mrs. Mary Stanton from your office decision
of March 13, 1903, rejecting and holding for cancellation her selection
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No. 369 under the act of June 4, 1897 (30 Stat., 11, 36), for the whole
of Sec. 8, T. 13 N., R. 66 W., Cheyenne land district, Wyoming, in
lieu of a section of patented land in the Sierra Forest Reserve, which
she owned through mesne conveyances from the State of California.

With her application Mrs. Stanton presented a deed, in proper
form, which had been duly recorded, to the United States for the tract
within the forest reserve, and at the same time filed with the local
officers her relinquishment to the United States of all ight, title, and
interest which she then had in the tract applied for by reason of her
subsisting desert-land entry thereof. Her application was expressly
described as an application for a change of entry, and her manifest
intention was to complete title to the land so embraced in said entry
by making the exchange rather than by completing title thereto under
the desert-land law. She failed, however, to file a non-occupancy
affidavit as required by the regulations of the Department, and her
proffer of exchange was for this reason not complete. Your office
afterwards called the attention of the local officers to the omission and
directed them to notify her of it. It appears that a notice was sent,
but it was not sent to the address given by her in her application
papers and she never received it. Upon her failure to respond, your
office rejected her application, and Maud McGregor, William H. Strope,
Henry P. Andrews, and John D. Corey made homestead entries of the
relinquished land.

Your office refuses to reinstate the application upon the ground that
the applicant, in the presence of these intervening adverse claims, can
not be permitted to perfect her application. The Department does
not concur in this disposition of the case. Mary Stanton's relinquish-
ment was filed with the understanding on her part, and with the
acquiescence of officers of the government, that she would be per-
mitted to re-enter the land by virtue of the provisions of the act of
June 4, 1897. It is true that the implied agreement was that the sub-
stitution would only be allowed upon her compliance with the pro-
visions of said act and the regulations of the Department thereunder,
but it was undoubtedly her understanding that the relinquishment
would only become effective upon the approval of her application.

This was not an ordinarv relinquishment, and it is not believed that
it should be treated as such. The Department is of opinion that the
local officers erred in noting it of record. It was proffered condition-
ally and should have been so received, and held to await the action of
the Department upon her application. Your office is directed to give
notice to the homestead entrvmen to show cause why their entries
shall not be canceled and Mrs. Stanton's desert-land entry reinstated
pending the further consideration of her application.

261



DECISIONS RELATING TO THE PUBLIC LANDS.

11OMESTEAD-SOLDIERS' ADDITIONAL-SECTION 2306, REVISED
STATUTES.

JOHN S. OWEN.

To entitle one, otherwise qualified, to make an additional homestead entry under
section 2306 of the Revised Statutes, he must not only have made entry for less
than one hundred and sixty acres prior to the enactment of that section, but
must have thereby, under existing laws, exhausted his homestead right.

Aeteiny Sec etary Ryan to the oncissioner of the General Land Office,
(F. L. C.) September 21, 1903. (A. S. T.)

John S. Owen has appealed to this Department from your office
decision of May 15, 1903, rejecting his application to enter under the
provisions of section 2306 of the Revised Statutes, the N. of the
NE. i of section 32, T. 33 N., R. 2 W., 4th P. M., Eau Claire land dis-
trict, Wisconsin.

Said application is based upon a homestead entry made by Presley
Tharp on December 23, 1867, for the N. of the NE. 41 of section 34,
T. 5 S., R. li W., Huntsville land district, Alabania, containing 79
acres, and upon the service of said Tharp for more than ninety days
in the army of the United States in the war of the rebellion, and upon
various assignments of the alleged right of additional entry whereby
said Owen claims to be the owner thereof.

Your office rejected the application on the ground that the entry
made by Presley Tharp on December 23, 1867, does not constitute
a sufficient basis for an additional entry under section 2306 of the
Revised Statutes, for the reason that a portion of the land embraced
therein was not subject to entry because it was covered by a cash
entry previously made and upon which patent had issued, wherefore
said entrv of Tharp could not have been perfected as made, and that
therefore Tharp did not exhaust or impair his homestead right by
making said entry, and hence was not entitled to an additional entry
under said section.

It appears that your office. on July 29, 1868, held that Tharp's said
entry was illegal as to 39.50 acres of the land embraced therein,
because of conflict with said cash entrv, and that Tharp was allowed
sixty days within which to elect whether he would accept that portion
of the land covered by his entry not in conflict with the prior entry,
in satisfaction of his homestead right, or permit the cancellation of
the entire entry with the right to make another homestead entrv for
one hundred and sixty acres.

It does not affirmatively appear that Tharp received notice of said
action of your office. At any rate he seems to have taken no steps to
notify your office or the local office of any such election made by him.

On July 16, 1875, his said entry was canceled for failure to submit
final proof thereon.
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It appears that Presley Tharp died on January 25, 1892, leaving his
widow, Susan Tharp, surviving, and that on February 16, 1899, she
sold and assigned to one Cos Altenberg her alleged right of additional
homestead entry for 81 acres as widow of Presley Tharp, deceased.

On August 14, 1899, Altenberg sold and assigned said right to Bur-
dett, Thompson and Law, of Washington, D. C., who, on August 25,
1899, sold and assigned the same to J. M. Longnecker of Delta, Ohio,
who on August 15, 1901, assigned the same to Henry N. Copp of
Washington, D. C., who on November 5, 1901, sold and assigned to
John S. Owen, the present applicant, 80 acres of said alleged right,
expressly reserving one acre thereof to himself.

In your said decision of May 15, 1903, it is stated that the records
of your office show that said additional right "has been transferred to
the extent of one acre, and located to such extent, on lot 5, section 20,
T. 127 N., R. 32 W., 5th P. M., St. Cloud, Minnesota, containing 1.54
acres, under application of Robert H. Sliter."

It does not appear by whom this transfer of a fractional part of the
right was made, nor when the entry was made by Sliter, but the one
acre thus transferred and located is supposed to be the fractional part
of said alleged right retained and reserved by Henry N. Copp in his
assignment to Owen. Your office held, in substance, that harp's
failure to expressly make the election suggested by your decision of
July 29, 1868, was in effect an election to have his entire entrv can-
celed with the privilege of making another entry for 160 acres; that
having, by his silence, made such election, he was estopped from
claiming that his homestead right was to any extent impaired or
exhausted; and that, therefore, he was not entitled to the benefit of
section 2306 of the Revised Statutes. His subsequent failure to offer
proof in support of his entry is referred to as evidence showing his
acquiescence in the cancellation of his entry with the right to make
another entry for 160 acres.

This Department does not concur in that holding. Tharp's entry
was valid as to that portion of the land not covered by the prior cash
entry, and your office had no authority to cancel it, without his express
consent, on the mere ground that it was invalid as to other lands
sought to be embraced therein.

As to the land covered by the prior cash entry and already patented,
the entry was a mere nullity and should have been canceled for that
reason, but that fact did not affect the validity of the entry as to the
portion not in conflict, and your office had no authority to require
the entrvman to elect whether or not he would have it canceled with
the privilege of making another entry, and his rights in the premises
were not prejudiced or in any wise affected by his failure to respond
when called upon to make such election.

Your letter of July 29, 1868, merely amounted to an invitation to
him to make an election. It was an offer to allow him the privilege
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of making another entry, if he chose to do so, because he had failed
to get a portion of the land which he thought he was getting by his
entry. He could accept the offer or not as he chose, but unless he had
accepted it, your office could not lawfully have canceled his entry, and
this seems to have been so understood at the time. It also seems that
your office did not then consider that his failure to respond to your
proposal warranted the cancellation of his entry, for it was not can-
celed until 1875, and then for failure to offer final proof, and not
because of his implied acceptance of said proposition.

If no such proposition had ever been made to Tharp, and if he, upon
learning of the defect in his entry, had relinquished it in toto without
stating his reason for doing so, such act on his part might reasonably
have been construed as an election to take none of the land because he
could not get it all, and in such a case he might have been allowed to
make another entry for 160 acres, as though the first entry had not
been made. In that case lie would clearly not have been entitled to
the benefit of section 2306 of the Revised Statutes, although as a mat-
ter of fact he had made one valid entry for less than 160 acres. The
Statute in question provides that-

Every person entitled, under the provisions of section twenty-three hundred and
four, to enter a homestead, who may have heretofore entered, under the homestead
laws, a quantity of land less than one hundred and sixty acres, shall be permitted- to
enter so much land as, when added to the quantity previously entered, shall not
exceed one hundred and sixty acres.

The intention of section 2304 of the Revised Statutes was to allow
each person who had served ninety days or more in the army during
the civil war, and had been honorably discharged, to take 160 acres of
the public land as a homestead, and when they had theretofore made
entries for less than that amount, and had thus exhausted their rights
under existing laws, section 2306, above quoted, allowed them to make
second, or additional entries, so that they might acquire the full
amount of 160 acres. This right to make an addtional entry was con-
ferred upon certain persons as a sort of compensation for past services
performed by them. It was conferred upon no other class, and one,
not of this favored class, who had made entry for a less amount of
land than 160 acres, had exhausted his homestead right and was not
entitled to make another entry. Therefore, in determining whether
or not one is entitled under section 2306 to make an additional entry,
it is necessary to ascertain whether or not, prior to the passage of that
section, he had ehausted A bs homestead rights by making entry for a
less amount than 160 acres. Not merely whether or not he bad made
entry for a less amount, but whether or not he had thereby eAansted
hi's iqhi.

One who makes entry for land supposed to be vacant and subject to
entry, and so described upon the public records, pays the entry fees,
receives his receipt therefor, and has his entry duly recorded, has
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made a entry, though it may subsequently transpire that the land was
not subject to entry, because already appropriated, and, although
there may be no record evidence of such prior appropriation it may
transpire that some one had made settlement upon it prior to the entry,
in which case the entry would be canceled for conflict with the prior
settlement claim. The homestead rights of the entryman would not
be exhausted nor impaired by reason of making the entry, and hence
the making of such an entry prior to the passage of the act in question
would not constitute a sufficient basis for an additional entry, because
it did not exhaust or impair the original homestead right.

In- the case at bar, Tharp made an entry which was valid as to 39.50
acres of the land embraced therein. He did not choose to relinquish
it because other lands which he thought he had entered were not open
to entry. Inasmuch, therefore, as his entry was valid as to 39.50 acres
and was not relinquished, it operated to exhaust his homestead rights
under the then existing laws, and having been a soldier he was accord-
inglv entitled to the benefit of section 2306 of the Revised Statutes,
and section 2307 allows the same right to his widow.

In the various assignments of the right in question, it is erroneously
described as a right of additional entry under section 2306, whereas it
is only allowed to the widow by section 2307 of the Revised Statutes,
but this error in description is immaterial, since it is evident that the
intention was to assign and transfer the right of the widow to make an
additional entry, and the assignments in the record seem to be sufficient
for that purpose.

Your said decision is reversed, and if there be no other objection the
application will be allowed.

SAVAIP LAND GRANT-REQUEST FOR ISSUE OF PATENT-ACT OF
SEPTEMBER 28, 1850.

MORROW ET AL. V. STATE OF OREGON ET AL.

Where a State has accepted the grant of swamp and overflowed lands made by the
act of September 28, 1850, has disposed of and conveyed all its interest in cer-
tain of the lands claimed thereunder, and requests for the issuance of patent
therefor, as provided by said act, have been made by different governors of the
State, such patent may issue to the grantees of the State without further request
ol the part of the present governor.

Acth7 g ecretary Ryan to the Conmissioner of the Genaeral Land ff ce,
(F. L. C.) September 25, 1903. (J. R. W.)

The Department is in receipt of your office report of August 7, 1903,
relative to issue of patent for lands embraced in approved swamp land
list number 70 of the State of Oregon, Lakeview district, Oregon.

March 16, 1903, the Department held, in Morrow et at. v. The State
of Oregon et at. (32 L. D., 54, 64), that these lands at the date of the
grant, March 12, 1860, "were swamp lands, subject at times to be
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enuic4(ly overflowed and at all seasons were thereby rendered unfit for
_dhlvation," awd directed your office to "prepare and submit for
.pproval a new swamp land list embracing such of the lands in contro-
versy as properly pass to the State under this decision." Pursuant to
this direction swamp land list No. 70, prepared by your office and
submitted to the Department, was approved July 2, 1903, and a certi-
fied copy was transmitted to the governor of the State of Oregon July
10, 1903. July 30, 1903, the governor addressed to the Department a
telegram that:

Approved list number seventy swamp lands, Lakeview district, Oregon, received.
Again I earnestly request that no patent issue until request therefor is made by me

pursuant to acts of congress, September 28,1850, extended to Oregon by act of March
12, 1860. No one has authority from me to represent the State of Oregon in request-

ing issuance of patents for the lands or any of them embraced in said list, though I

am just informed that some one pretends to represent the governor of Oregon for
that purpose. The matter is being investigated by me and until satisfied as to the

bon fides of the claim of the State to these lands I will make no request for issuance
of patent.

August 5, 1903, the same was referred to your office for report and
recommendation as to action to be taken. Your office report of
Augllst 7, 1903, states that:

July 27, 1903, the governor addressed a communication to this office in which he

says:
" I do not desire to have you issue a patent at this time, but to withhold the same

pending a further investigation by State authorities. Kindly, therefore, withhold
the patent until further advised by this office."

His letter has been attached to the list, and, in my opinion, patent can not issue

until the governor makes a formal request therefor, as Sec. 2 of the act of Sept. 28,
1850 (9 Stat., 519), which was extended to Oregon by the act of March 12, 1860 (12
Stat., 3), provides: "and, at the request of said governor, cause a patent to be issued

to the State therefor." As the governor declines to ask for a patent, as provided for

by the statute, I do not see that one can be properly issued at this time, and it is the
intention of this office to suspend the whole matter until such time as the governor

or his successor does transmit a request for the patent, or until you order otherwise.

The Warner Live Stock Company, grantee of the lands and party
to the controversy, has filed in the Department its request for the
issue of a patent. The controversy has been waged many years and
its history more fully appears in departmental decision of May 13,
1899, in Morrow et al. v. State of Oregon et al. (28 L. 0., 390), and in

Warner Live Stock Company v. Smith (165 U. S., 28). The State for
value paid sold and conveyed the lands in 1883 and 1884 to H. C.
Owens and R. F. and Martin McConnaughy, and their title through
mesne conveyances came to the Warner Live Stock Company. Prior
to April 5, 1897, the governor of the State of Oregon requested patent
to be issued for these lands, and again on that date the governor
addressed the Department as follows:

In accordance with the provisions of the acts of Congress approved September 28,

1850 (9 Stat., 519), and March 12, 1860 (12 Stat., 3), I have the honor to request
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that you will cause patents to be issued to the State of Oregon for lands deer Ti'io I
in approved swamp land lists 30 and 31, Lakeview district, which said lists were
approved by Mr. Secretary Noble on April 9, 1892, and December 3, 1892, respec-
tively. The issuance of these patents has heretofore been requested by my prede-
cessor in office, but I am advised that the patents have not yet been received.

Also, February 6, 1895, the governor, under the great seal of the
State, gave authority to counsel as follows:

STATE OF OREGON

EXECUTIvE DEPARTMENT

Salem, February 6th, 1895.
Messrs. Phillips & licKenroey,

Attorneys at Law,
W4i'ashington, D. C.

GENTLEMEN.
You are hereby authorized to appear and represent the State of Oregon in any pro-

ceedings involving the title to approved svamp land lists Nos. 30 and 31, and repre-
sent the State of Oregon therein and to institute such proceedings in the name of the
State of Oregon or otherwise as may be deemed necessary to determine the rights of
the State or its grantees to the land embraced in such lists.

Wms. T. LORD, Governor of Oregon.

Attest:
[SEAL.] H. R. KINCAID, Secretary qf State.

The controversy has ever since been waged under the authority thus
granted, necessarily at no inconsiderable expense, and to a successful
termination. The question is presented, whether such former repeated
requests by the governors of the State can be revoked and vacated
and the grantee of the State be defeated of the fruits of a controversy
waged by its authority for vindication of a title the State had sold for
value to its predecessors in interest.

The right of the grantee of an equitable title or of an interest
therein, to be heard in proceedings affecting his interest, and to take
proceedings for perfecting the legal title, is fully recognized by the
courts. In Guaranty Savings Bank v. Bladow (176 U. S., 448), one
who had made an entry of public lands gave a mortgage thereon, and
afterward, before issue of patent, a contest was instituted againt it.
No notice of the contest was given to the mortgagee, and the entry
was canceled upon proceedings against the entryman alone. In its
discussion of the case arising upon an attempt to foreclose the mort-
gage the court (b., 454) said that the cancellation of the entry without
notice to the mortgagee " would not prevent the mortgagee, before
the issuing of a patent, from taking proceedings in the land depart-
ment, and therein showing the validity of the entrv," thus clearly
recognizing the right of the mortgagee in such case to be heard in the
land department and to be allowed to prove compliance with the law
by the mortgagor and to uphold and establish the right of the entryman
to a patent for protection of the mortgage interest. The case is still
stronger where, as in this instance, the entire estate was conveyed for
value, instead of a mere lien charged upon it as security for a debt.
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In Thayer v. Spratt (189 U. S., 346) an entry had been canceled
without notice to the entryman's grantee. The land was subsequently
entered by another who received patent therefor. The grantee of the
original entrynian then brought suit to quiet his title and to hold the
patentee trustee of the title to him, and prevailed. It was held that
he was entitled to prove the validity of his grantor's entry, and having
done so the title conveyed by the patent was held in trust for him.
But what a grantee may do after patent issues to another, with more
reason he may do while the proceedings are pending.

The right of subsequent grantees to appear as parties and to inter-
vene in controversies relating to matters in which they have become
interested is too well established in the land department and the courts
to need citation of authority. It is not a matter of grace, but of right,
and sometimes is essential to prevent failure of justice by laches, bad
faith, or collusive action of one who is a mere nominal party. In the
present instance the State parted with all its interest more than nine-
teen years ago. Since that time it has had no interest other than that
which a grantor in good morals should have to co-operate to assure to
its grantee the title to that for which he paid, and the price for which
the State still retains. This moral motive often proves insufficient
when controversies are prolonged, especially in case of public bodies
or parties whose officers change and are succeeded by others not con-
versant with and feeling no individual responsibility to carry out the
contracts of their predecessors. The power of the land department
to permit the real party to intervene for the protection of his right is
an incident to and inherent in its jurisdiction to hear land controver-
sies. In Gumbel v. Pitkin (124 U. S., 131, 146), where invervention
raised a controversy between citizens of the same State, of which the
court had no original jurisdiction, the court held that there was juris-
diction to try the controversy so raised between citizens of the same
State, and held that:

As we have already seen, and as has been many times declared by this court, the
equitable powers of the courts of the United States, sitting as courts of law, over
their own process, to prevent abuse, oppression and injustice, are inherent, and as
extensive and efficient as may be required by the necessity for their exercise, and
rmay be invoked by strangers to the litigation as incident to the jurisdiction already
vested, without regard to the citizenship of the complaining and intervening party.

In the present case the Warner Live Stock Company was in no
sense a stranger to the litigation between the State and the adverse
claimants, but was a privy to the State, holder by its grant of all its
interests in the subject of controversy under a conveyance that the
State has never attempted to revoke and the consideration for which
it retains. Such a party, a successor in interest rather than an inter-
vener, is in view of the courts seized of all the interest and entitled to
all the remedies of his grantor and to direct and control the proceed-
ings. The grantor will not be permitted to defeat his own grant.
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The purpose of the provision that patent shall issue at request of
the governor could only be that the State might determine by its
proper authorities whether or not it was expedient.to assume the bur-
den coupled with the grant, viz: the reclamation of such lands. Bv
the original swamp land grant, section 2, it was the duty of the Secre-
tary of the Interior to make out and transmit the lists of swamp lands
to the governor. The grant was, so to speak, thrust upon the State
without solicitation, selection, or initiative on its part, coupled with
the burden "to construct the necessary levees and drains to reclaim"
them. It might well be doubted whether such a grant could be effect-
ive without some action by the State signifying its willingness to
accept it, and the act therefore provided that patent should issue upon
request of the governor. In the present case the State has made and
presented its list of selections, thus accepting and claiming the grant,
and has moreover sold and conveyed the lands for value. This alone
is evidence of a high degree of cogency that the State accepts and
claims the grant, for it can not be imputed to the State that it offered
for sale, sold, and accepted the purchase price and conveyed lands that
it did not claim, or that it sold and conveyed land the title to which it
did not intend to accept.

In view of the Department the request of the governor "for issue
of a patent" is not essential where the record shows that the State has
accepted the grant and has disposed of and conveyed all its interest in
the particular land involved. If any request be necessary, it is held
that by its grant of the land the State has authorized its grantee to
make such request in its behalf. Here, however, there is a formal
request by the governor of the State which initiated the proceedings
that resulted in the decision of March , 1903. The issuance of a
patent is the natural and necessary sequence of that decision. Patent
will issue at once and be delivered to the attorney of record represent-
ing the State and the Warner Live Stock Company, her grantees.

PRACTICE-MIOTION FOR REVIEW.

MORROW ET AL . STATE OF OREGON ET AL.

The purpose of a motion for review is to permit parties to call attention to and to
ask correction of errors in findings of fact or conclusions of law affecting and
defining the rights of the parties; and such motion will not lie for review of a
decision by the Secretary of the Interior relating to the procedure of the land
department in the execution of its judgment, theretofore rendered, finally
defining and determining the rights of the parties.

Acting Secretary Ryan to the Gogmniissioner f the Ge neral Land Office,
(F. L. C.) ctober 5, 1903. (J. R. W.)

The Department is in receipt of your office letter of October 1, 1903,
submitting for consideration, and asking instructions, of the Depart-
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ment relative to a notice entitled in the cause and addressed to the
Secretary of the nterior and Commissioner of the General Land
Office, signed by counsel for contestants, which states that--

the undersigned will, within the time prescribed by the Rules of Practice, submit a
motion for a review of the decision rendered by Hon. Thomas Ryan, Acting Secre-
tary of the Interior, in the above-entitled matter, on September 25, 1903, and they
respectfully request that no action be taken by either of you in said matter, until
they shall duly file said motion.

Your office letter states that:

In my judgment the Rules of Practice do not provide for a motion for a review of
a decision of this character, but on account of the importance of this case and the
fact that it is before this office for final action, and that the communication is addressed
jointly to the Secretary of the Interior and the Commissioner of the General Land
Office, I deem it best to submit the matter to you and will await your instructions
before proceeding further in the case.

The Department concurs in the opinion of your office that such
motion is not within the intent or purpose of the Rules of Practice.
The purpose of a motion for review is to permit parties to call atten-
tion to and to ask correction of errors in findings of fact or conclusions
of law, affecting and defining the rights of the parties. The rights of
the parties to this controversy were finally defined and determined,
May 5 1903 (32 L. D., 123), by the overruling of the motion for
review of departmental decision of March 16, 1903 (32 L. D., 54).

The decision of Sptember 25, 1903 (32 L. D., 265), related only to
procedure of the land department in execution of its final judgment
and the completion and closing of its record by issuing the instrument
which evidences the close of its jurisdiction by formally transferring
the title. The rights of the parties are nowise thereby affected, but
the land department, having closed its administrative duties, passes the
title to the one to whom it has adjudged the right, and thereby enables
the parties deeming themselves aggrieved by its decision to seek judi-
cial correction of errors bv the courts. Such motion, if filed, will call
for no action by the Department, and notice of intention to file it is no
reason for delay in final action in the case.

SWAMP GRA-NT-FIELD NOTES OF SURVEY.

STATE OF LOUISIANA.

The duty of identifying the lands passing to the State of Louisiana under the swamp
grants of March 2, 1849, and September 28, 1850, devolves upon the Secretary of
the Interior for the time being, and it is within the power of that officer to resort
to such plan of identification as seems to him best calculated to secure a proper
adjustment of said grants.

The history of procedure by the land department in the adjustment of these grants
reviewed and specific instructions given for a speedy final adjustment thereof.
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Acting Secretcary Ryan, to the Conmissioner of the Geneal Land Oflice,
(F. L. C.) October 1, 1903. (G. B. G.)

Your office decision herein of October 12, 1900, recited that a large
number of tracts of land, which were either remnants from many lists
reported by the United States surveyor-general for the State of
Louisiana, or filed in your office by agents of the State, as swamp
lands, at various times after the date of the confirmatory act of March
3, 1857 (11 Stat., 251), had been examined upon the field-notes of sur-
vev; that the tracts found upon such examination to have been swamp
lands had been certified or patented to the State, whereas those tracts
which had been found from such field-note examination to have been
non-swamp were then taken up for action. That decision involved
twenty-one tracts in the Natchitoches land district, as to some of which
your office held that the field-notes of survey showed thev were agri-
cultural in character and as to the balance that they were of doubtful
character, denied the claim of the State under the field-notes as to all
of these tracts, but directed that in the event the State should make
timely application at the local office for a hearing as to these tracts,
supported b a prima far,]: showing in each case that the tract was
swamp, overflowed, or too wet for cultivation at the date of the swamp
land grants, a hearing would be allowed, and the case adjudicated upon
the evidence taken.

The State appealed as to certain of the tracts described in said deei-
sion upon the ground that the field-notes of the survey thereof evi-
denced that they were swamp and overflowed lands at the date of the
swamp land grants, and in a letter transmitting this appeal the attor-
ney for the State said: " Relative to the balance of the tracts described
in said decision, the State of Louisiana desires a bearing as allowed."

Acting upon this appeal March 18, 1901, the Department reversed
your office decision as to the tracts embraced in the appeal, but said:

As to the balance of said lands the Department does not now look with favor upon
the practice of allowing hearings to supplement the field notes of survey in the deter-
mination of the character of lands in Louisiana. That State having elected to stand
upon the field notes of survey in the adjustment of its swamp land grants, it is
believed that its claim under said grant should stand or fall upon the showing made
by the field notes of survey....

It is directed, therefore, that your office serve a rule upon the proper representative
of the State to show cause within thirty days why the order of your office allowing
the State a hearing upon certain conditions shall not be vacated and its rights in the
premises determined upon the field notes alone.

The Department is now in receipt of your letter of May 28, 1901,
transmitting the showing of the State in response to this rule, since
which time the attorney for the State has been heard orally upon the
question involved and has filed an exhaustive brief in support of the
State's position in the premises. It is contended, first, that the State
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has never entered into an agreement with the United States wherebv
and whereunder these grants can be adjusted upon the field-notes of
survev alone. Second, admitting there was such an agreement as to
part of the lands, the course pursued by the land department and Con-
gress inconsistent therewith and the change in the conditions over
which the State has had no control would serve to abrogate or render
the same nugatory. Third, that the field-notes of survey do not supply
anv affirmative evidence, either way, as to the character of many tracts
of land which form the basis for swamp land claims, and therefore
could not in such instances be relied on by the Department in the per-
formance of the mandatory duty imposed upon the Secretary of the
Interior by law to identify all of the lands passing under these grants.
Fourth, that the rigor of the rule now in force as to the reading of
field-notes of survey should be relaxed, especially as to surveys made
before the swamp land grants. Fifth, that the documentary evidence
on file, including such field-notes as supply affirmative evidence, the
testimony adduced before or filed with the surveyors-general, and the
"decisions" of surveyors-general thereon should be utilized by the
Department, and that no rule of adjustment should be enunciated by
the Department which would conflict with the provisions of the law or
the rights of any possible grantees under the law.

The swamp and overflowed" lands in the State of Louisiana ren-
dered thereby " unfit for cultivation" were granted to that State by
the acts of March 2, 1849 (9 Stat., 352), and September 28, 1850 (id.,
519). These grants were i_ present! and operated as of their respective
dates to invest the State with the equitable title to all such lands, with
certain exceptions therein named. The exceptions in the act of 1849

were of "lands claimed or held by individuals" and certain lands
"fronting on rivers, creeks, bavous, watercourses, &c.," but the grant
of 1850 was "the whole of those swamp and overflowed lands, made
unfit thereby for cultivation," which remained unsold at that date.
The act of 1850 was therefore substantially a re-enactment of the act
of 1849, so far as the State of Louisiana was concerned, but removed
all the restrictions and exceptions in the former act. See opinions of
Attornev-General Garland (5 L. D., 464), the opinion of Assistant
Attorney-General Hall (17 L. D., 440), and State of Louisiana, on
review (26 L. D., 5, 8). The act of 1850 contemplates that the Secre-
tary of the Interior will identify the lands described therein. United
States e . Louisiana (123 U. S.* 2, 37): Wright . Roseberry (121 U. S.,
488).

The legal title to the lands granted bv the act of 1849 passes to the
State upon the approval by the Secretary of the Treasury (now Secre-

tary of the Interior) of lists to be made out and certified by the depu-

ties and surveyors-general, and to those granted by the act of 18.50, by
thb issuance of a patent under the direction qf the Secretary of the

W.'
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Interior. Under the later act it was made the duty of the Secretary
of the Interior to cause accurate lists and plats of the lands granted to
the State to be transmitted to the governor thereof, and to issue patent
upon the request of the governor. March 21, 1850, which was after
the grant of 1849 and prior to the grant of 1850, the legislature of the
State passed an act authorizing the governor thereof to contract with
responsible persons for the selection of the swamp and overflowed
lands granted by the act of 1849, such person to be acceptable to the
United States surveyor-general of that State, but provided:

That no contract shall be made for the survey of any said lands that can be selected
and listed to the satisfaction of the proper department of the government of the
United States, by the field notes on file in the surveyor-general's office.

In a general circular of the land department of November 21, 1850
(1 Lester, 543), addressed to surveyors-general, it was said:

The only reliable data in your possession from which these lists can be made out
are the field notes of the surveys on file in your office; and if the authorities bf the
State are willing to adopt these as the basis of those lists, you will so regard them. if
not, and those authorities furnish you satisfactory evidence that any lands are of the
character embraced by the grant, you will so report them ... . The affidavits
of the county surveyors and other respectable persons, that they understand and
have examined the lines, and that the lands bounded by lines thus examined and
particularly designated in the affidavits are of the character embraced by the law,
should be sufficient.

In transmitting a copy of this circular to the governor of Louisiana,
on the day of its date, it was said by the Commissioner of the General
Land Office:

You will perceive that by these instructions the surveyor general is authorized to
receive such reliable evidence of the character of any of these lands as may be pre-
sented by the authorities of the State; and, as many of the lands were probably
surveyed at the dry seasons, and hence are not represented by the descriptive notes
or plats as being of that character, I have supposed that it may be a matter of suffi-
cient importance to induce you to call upon the county surveyors, or other respectable

cN persons of your State, for a statement, under oath, of the swamp ad overflowed
lands in their respective counties. Such testimony you perceive will be regarded as
establishing the facts in the case, and on receipt of the reports of the surveyor gen-
eral, lists of the lands will be prepared as required by the act, submitted for the
approval of the Secretary of the Interior, and plats and patents for the lands thus
approved will at once be prepared and forwarded to you.

This letter and accompanying circular were acknowledged by the
governor of the State December 5, 1850, in a communication to the
Commissioner of the General Land Office, in which it was said, among
other things:

The legislature of this State at its last session passed a law by which the agent of
the State, appointed for the purpose of selecting the swamp lands, was required to be
governed by the field notes as far as practicable in making those selections.

After full consultation with the surveyor general and the State agent, and in view
of the aforementioned law, I feel authorized to say that in making future selections
in the remaining townships the State will be satisfied in being governed by the field
notes on file in the surveyor general's office.
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Following the instructions and permission given by your said office
circular of November 21, 1850, and your said office letter of the same
date, the surveyor-general of Louisiana proceeded to identify and list
the swamp and overflowed lands of that State, by the field-notes of
survey or upon "the affidavits of the county surveyor and other
respectable persons," and while some of these lists were approved and
some of the lands embraced therein patented to the State, many of
them were confirmed to the State bv the act of March 3, 1857, Su)pPa.
Up to this time the practice bad surely been to list some of these lands
upon evidence of their swampy character other than the field-notes of
survey, and these methods of identification had not apparently been
questioned by the land department. Both the State and the United
States had proceeded upon the theory that the State was not bound by
the field-notes of survey, unless these notes showed affirmatively that
the lands were swamp.

It was not until November 28, 1873, that the land department by
'formal declaration took a more restricted view as to selections under
the act of 1849 (see your office letter of that date to the surveyor-
general of Louisiana). Twelve years later, to wit, on November 21,
1885, in a letter of that date to the attorney for the State (see 4 L. D.,
524), your office said: " The rule in force from the beginning has been
that a State having elected to take swamp land by field-notes and plats
of survey is bound by them, as is also the government." In support
of this pronouncement some early decisions of the Secretary of the
Interior are cited, but an examination of these decisions discloses that
they had no reference to the State of Louisiana. May 12, 1886, the
Department considered this same matter on appeal and affirmed your
said office letter, but this decision was afterwards recalled, and March
25, 1887 (5 L. D., 514), it was said that the record failed to show any
written agreement on the part of the State to accept the field-notes of
survey as the basis of adjustment, and directed that it might elect as
to whether such field-notes should be made the basis of the final adjust-
ment of said grants. April 14, 1887, however, the Department having
before it part of the correspondence between your office and the gov-
ernor of the State, hereinbefore set out, held that the-State had already
elected to stand upon the field-notes of survey, and that after the lapse
of nearly forty years was estopped from denying such election.

Your office reports that from 1885 to 1891 claims amounting to
nearly half a million acres were filed therein by Washington attor-
nevs, on their own reading of the field-notes of survey without hav-
ing been submitted to the surveyor-general for his action, s required
by the regulations, that these claims were made special, and speedily
adjusted, with the exception of indemnity list No. 25, and that it is in
great part the remnants of these irregular claims which constitute the
pending unadjudicated claims of the State. It thus appears that no
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particular rule of adjustment has prevailed with reference to these
grants, and upon a most careful consideration of the subject the
Department is now of opinion that no comprehensive rule of adjust-
ment was ever agreed upon. In the first place, the act of the State
legislature could only have applied to the grant of 1849, and if
the governor of the State needed legislative authority to act in the
premises that authority did not extend to the grant of 1850. In the
second place, the legislative act only evinces on the part of the State
an intention to rely upon the field-notes of survey in instances where
the lands could " be selected and listed to the satisfaction of the proper
department of the government of the United States, by the field notes,"
and in formulating a rule of evidence could not apply to lands in
instances where the field-notes of survey were silent as to the char-
acter of the lands. Moreover, there is force in the suggestion that it
was only intended to apply to lands which had already been surveyed,
inasmuch as the field-notes referred to were those "on file in the
surveyor-general's office." In the third place, assuming that the gov-
ernor of the State was authorized to act without the authority con-
ferred by the legislative act, s8tpra, it is nevertheless true that he was
acting upon the authority of that act, and the presumption is author-
ized that he did not intend to go beyond it. The terms of the act may
therefore be considered in attempting to reach a conclusion as to what
that officer meant by the language used in his said letter of November
24, 1850. Therefore, when he said that he felt "authorized," "in
view of the aforementioned law," "to say that in making future selec-
tions in the remaining townships the State will be satisfied in being
governed by the field notes on file in the surveyor general's office,"
the conclusion seems irresistible that he referred to only such lands in
regard to which the field-notes of survey made an affirmative showing,
and perhaps only as to existing surveys. This view is strengthened
by the fact that under the then-existing instructions to the surveyor-
general of that State, as then construed, it is clear the land depart-
ment was of opinion that the State would be entitled to lands " sur-
veyed at the dry seasons" and "not represented by the descriptive
notes or plats " as being of a swampy character. In view of this fact
it is highly improbable that it was the intention of the governor to
waive the State's claim to this class of lands, and with still better rea-
son the conclusion is warranted that it was neither the intention of the
land department to deny nor the State to waive its claim to lands in
instances where the field-notes left doubt as to the character of the
lands.

The conclusion of this matter, therefore, is that it was the purpose
of the State to accept the field-notes of survey only where they fur-
nished affirmative evidence as to the character of the land. The
subsequent action of the land department shows that it was received
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in this sense only. It should be here said, however, that without
regard to the scope of the agreement the plan of adjustment thereby
contemplated was only agreed upon in the sense that the parties thereto
concurred in the view that it was the best thing to do, and it being the
duty of the Secretary of the Interior, for the time being, to identify
the lands passing to the State under the swamp grant, that officer
undoubtedly had the power at any time to resort to such plan of
identification as seemed to him desirable. See State of Minnesota (32
L. D., 65, 69). As a result of the exercise of this authority no uniform
rule of adjustment has been adhered to. The field-note method seems to
have been accepted as a convenient one, unless the claim of the State
was disputed, and in such instances whatever appeared from the field-
notes, adverse claimants have been permitted to introduce other proof
as to the character of lands, and the State has been required to defend
its title thereto. Since the approval of the circular of December 13,
1886 (5 L. D., 279), the procedure has been thereunder in so far as it
is applicable, and the character of the lands involved has been deter-
mined upon the evidence submitted at hearings held before the local
officers. The uncertainty of the practice has given rise to much con-
fusion and has in great measure delayed the adjustment of the swamp
land grants to this State.

To the end, therefore, that these grants may be speedily adjusted
upon a basis fair to both the State and the United States, your office
will in the future be governed by the following instructions:

(1) All pending selections under the swamp land grants to the State
of Louisiana, whether made by surveyors-general or by agents of the
State, in respect to which no adverse claim is asserted, will be approved
or patented to the State as they may have been selected under the
grant of 1849 or 1850, in all cases where they are shown by the field
notes of survey or by affidavits filed at the time of selection under the
practice hereinbefore referred to, to have been swamp and overflowed
lands rendered unfit thereby for cultivation at the date of the grant.
In reading the field notes of survey the same rule will apply as to sur-
veys made before the grant as is now applied to surveys made since
the grant; that is, if by the field notes of survey the lands are shown
to be swamp and overflowed they will be presumed to have been ren-
dered thereby unfit for cultivation. See State of Louisiana ( L. D.,
514). All future selections under said grants will be disposed of
according to the showing evidenced by the field notes of survey alone.

(2) Where there are two or more surveys of the same lands, that
survey which has been finally approved and which is recognized as the
existing or subsisting official survey is the one to the field notes of
which alone attention will be given hereunder; and, swamp land being
generally the exception and not the rule throughout the public land
States having a swamp land grant, and it being the practice in public
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surveys to make special notation of the swamp lands rather than of
the dry or non-swampy lands, the silence of the field notes and sur-
veyor's return respecting the character of the land will be treated as
equivalent to a statement that the land is dry or not swampy. Where
there has been more than one approved survey of any of the lands
involved in the adjustment of these grants, special effect will be given
to the field notes of that survey made nearest in point of time to the
date of the grant.

(3) In townships which have been heretofore surveyed and on account
of which lists of swamp lands have been presented which purported
to include, or should have included, the whole of the swamp lands in
that township, no further selections will be considered, it not being
the intention of the Department to afford opportunity to the State
under a more liberal ruling, designed for the purpose of facilitating
the adjustment of pending selections, to reopen its grant, so far as the
same may have been adjusted under former practice, by presenting
new selections, and in this connection your attention is particularly
invited to paragraph 6 of circular of September 19, 1891 (13 L. D.,
301), and you will see that the directions therein given are strictly
complied with.

(4) In all future surveys of public lands in Louisiana, care must be
taken by your office and by the surveyor-general's office to put the
survevs in the hands of capable and honest surveyors, and to exact
from them a faithful and efficient performance of their dutv, including
a faithful and accurate notation of the swampy or non-swampy char-
acter of the lands surveyed. After such surveys have been completed
in the field, and at the earliest suitable time, especial care must be
taken to have them carefully inspected with reference to the accuracy
of the surveyor's notation respecting the character of the land, with a
view to having such surveys and notations perfected and corrected,
where deficient or inaccurate.

(5) All existing contests or controversies between the State and an
actual boneflce homestead or preemption settler, whether the settle-
ment was made before or after survey, will be disposed of under the
provisions of the circular of December 13, 1886, sp_)ra, under which
the settlement was effected and the contest or controversy begun.

(6) All existing contests or controversies in which there is no claim
of actual bona flde preemption or homestead settlement, where the
State's selection rests upon the field notes alone, will be disposed of
according to the showing made by such field notes, there being noth-
ing in such contests or controversies which would entitle the claimants
adverse to the State to have the contest disposed of under the circular
of December 13, 1886, unless the same has heretofore been carried to
a hearing, and by this is meant where testimony has been submitted
and decision rendered thereon. But all such controversies, where the
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State's selection rests in whole or in part upon affidavits submitted
with the selection, will be disposed of under said circular.

(7) All contests or controversies hereafter begun respecting the
swampy or non-swampy character of the lands in Louisiana, whether
heretofore or hereafter surveyed; where the State's selection rests
upon the field notes alone, will be determined according to the showing
made by the field notes of survey; but all such contests or controver-
sies, where the State's selection rests in whole or in part upon affida-
vits submitted with selections heretofore made, will be disposed of
under the circular of December 13, 1886.

(8) Your office will readjudicate in the light of these instructions
the case here particularly involved, and also the other cases, about
twenty in number, which were suspended by departmental order of
April 11, 1901.

IRRIGATION OF ARID LANDS-ARTESIAN WELLS-SECTION 2, ACT OF
JUNE 17, 1902.

INSTRUCTIONS.

The phrase " including artesian wells," in section two of the act of June 17,.1902, is
used to describe one class of irrigation works to be located and constructed in
carrying out the scheme for reclaiming arid lands provided for in said act, and
it is not contemplated by said section that such wells may be sunk as a part of
the preliminary examinations authorized therein.

In the prosecution of the work provided for in said act it is not permissible to sink
an artesian well where it is believed that if water is found it will not be suitable
or needed or used for irrigation purposes.

Secretary Jitelteoc to the Director o the Geologieal Survey, ikcarck
(W. V. D.) 3, 1903. (W. C. P.)

The Department is in receipt of your communication (F. H. N.)
of February 20, 1903, in which you call attention to the provisions of
the act of June 17, 1902 (32 Stat., 388), relating to artesian wells in
connection with irrigation schemes, and submit three questions, as
follows:

Do the words "including artesian wells," in section 2 of the reclamation law of
June 17, 1902, refer only to the location and construction of irrigation works for the
storage, diversion, and development of waters, or may the phrase " artesian wells"
be considered as referring back to the preceding words "examinations and surveys?"

Is it permissible under this law to sink artesian wells purely for experimental pur-
poses when there are no reasons for supposing that water can probably be had, or it
is suspected that the well will produce salt or alkaline water, instead of fresh water
suitable for irrigation?

Is it permissible to sink an artesian well in localities where it is believed that fresh
water may be had but it is not probable that the water will be used for irrigation, or
where the water may be desired for other purposes, and irrigation, although prac-
ticable, is not absolutely necessary for agriculture?
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The act in question provides that all moneys received from the sale
and disposal of public lands in certain States and Territories shall be
reserved, set aside and appropriated as a special fund in the Treasury,
to be known as the "reclamation fund," and used in the examination
and survey for and construction of irrigating works for the storage,
diversion and development of waters in the reclamation of the arid
and semiarid lands in said States and Territories. Section 2 of said
act reads as follows:

* That the Secretary of the Interior is hereby authorized and directed to make exam-
inations and surveys for, and to locate and construct, as herein provided, irrigation
works for the storage, diversion, and development of waters, including artesian wells,
and to report to Congress at the beginning of each regular session as to the results of
such examinations and surveys, giving estimates of cost of all contemplated works,
the quantity and location of the lands which can be irrigated therefrom, and all facts
relative to the practicability of each irrigation project; also the cost of works in
process of construction as well as of those which have been completed.

The phrase " including artesian wells" refers directly to irrigation
works, thus describing artesian wells as one class of such works to be
located and constructed in carrying out the scheme for reclaiming arid
lands. Preliminarv examinations and surveys will probably be neces-
sary to the sinking of any artesian well, but no reasonable construc-
tion of the language used will sustain the conclusion that said act con-
templates the sinking of such wells as a part of the preliminary
examinations authorized.

The statement of the purpose of this act would seem to leave no
room for two opinions upon the matters presented by the second and
third questions. The fund created thereby is to be used to develop
and conserve the water supply for irrigation purposes. Chimerical
propositions are not to be exploited. In the prosecution of this work
no project, whether it involve the scheme of artesian wells, the con-
struction of reservoirs, or of any other irrigation works, should be
entered upon that does not appear to be feasible and that does not pre-
sent a probability that it will tend to the attainment of the object pro-
posed. It is hot permissible to sink an artesian well or to construct
anv work for conserving water when there re no reasons for suppos-
ing that water can probably be had or that, if had, it will not be suit-
able for irrigation purposes. Neither is it permissible to sink an
artesian well, or to undertake any other work tending to develop or
conserve the water supply where it is not probable that the water will
be needed or used for irrigation.
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INDIAN LANDS-BITTER ROOT VALLEY-SECTION 7, ACT OF MARCH 3,
1891.

GAGNON v. TILLMON.

The acts of June 5, 1872, and February 11, 1874, which are the only authority for
the disposal of the lands in the fifteen townships in the Bitter Root Valley
opened to settlement by the act of June 5, 1872, specifically provide for their
disposal to actual settlers only; hence such lands are not subject to entry under
the timber and stone act; and an entry thereof allowed under said act, being
without authority of law, and therefore illegal in its inception, is not subject to
the confirmatory operation of the proviso to section 7 of the act of March 3, 1891.

Acting Secretoy Ryan to the Comnissoner Of the General Lanl Office,
(S. V. P.) October 7, 1903. (A. W. P.)

Sarah M. Gagnon has appealed from your office decision of April
27, 1903, rejecting her affidavit of contest against the timber and stone
cash entry No. 1216, made January 2, 1900, by Marv M. Tillnion, for
the E. - of the NW. and the NW. 4 of the NW. * of See. 12, T. 10
N., R. 19 W., Missoula, Montana, land district.

It appears that defendant filed her sworn timber land application for
the above described tract October 24, 1899, under which proof was
made January 2, 1900, and that final certificate issued thereon on that
date.

On March 21, 1903, Sarah M. Gagnon filed with the local officers an
affidavit of contest against said cash entry, alleging that the entry was
improperly allowed.

The local officers forwarded the said affidavit of contest to your
office, and by decision of April 27, 1903, appealed from, you rejected
the same, as more than two years had elapsed since the issuance of the
receiver's receipt upon the final entry, said action being based upon
the proviso to section 7 (misstated by you as section 3) of the act of
March X, 1891 (26 Stat., 1095), as follows:

That after the lapse of two years from the (late of the issuance of the receiver's
receipt upon the final entry of any tract of land under the homestead, timber-cul-
ture, desert-land, or preemption laws, or under this act, and when there shall be no
pending contest or protest agaiust the validity of such entry, the entryinan shall be
entitled to a patent conveying the land by him entered, and the same shall be issued
to him.

From a careful examination of the records of your office it appears
that the tract in controversy was included in the lands ceded to the
United States by the Flathead and other Indians under the treaty of
July 16, 1855, ratified by the Senate March 8, 1859 (12 Stat., 975),
and within one of the fifteen townships in the Bitter Root Valley-as
shown hy the map of said valley approved by the Department April
14, 1894-opened to settlement by the act of June 5, 1872 (17 Stat.,
226), and to which the benefit of the homestead act was ektended by
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the second section of the act of February 11, 1874 (18 Stat., 15).
These two acts, which constitute the only authority for the disposal
of the lands in the said fifteen townships, specifically provide for
their disposal to actual settlers only; hence said lands are not subject
to entry under the timber and stone act. Webb McCaslin (31 L. D.,
243). Tillmon's timber land entry having been made without author-
ity of law was clearly illegal in its inception, and not therefore within
the confirmatory operation of the proviso to section 7 of the act of
March 3, 1891, supra. United States v. Smith (13 L. D., 533).

Your office decision is accordingly reversed, and as Gagnon's affida-
vit of contest was by said decision rejected on this ground alone, the
same is returned herewith for appropriate consideration.

CEDED CHIPPENVA LANDS-HOMESTEAD ENTRY-QUALIFICATIONS.

CIRCULAR.

DEPARTMENT OF TE INTERIOR,

GENERAL LAND OFFICE,

WASHINGTON, D. C., October 9, 1903.
The following persons are not qualified to make homestead entrv in

the ceded portion of the Red Lake and other Chippewa reservations
in Minnesota:

1. Any person who has an existing homestead entry or who, after
June 5, 1900, abandoned or relinquished such an entry.

2. A married woman, unless she has been deserted or abandoned by
her husband, or comes within the teruis of the act of June 6, 1900 (31
Stat., 683).

3. One not a citizen of the United States, or who has not declared
his intention to become such.

4. Any one under twenty-one years of age, not the head of a family,
unless he has served in the Army or Navy of the United States for not
less than fourteen days during actual war.

5. Any one who is the proprietor of more than one hundred and
sixty acres of land in any State or Territory.

6. One who has perfected title to a homestead of one hundred and
sixty acres by proof of residence and cultivation for five years, unless
covered by the act of May 22, 1902 (32 Stat., 203).

7. One who has perfected title to a homestead of one hundred and
sixty acres under section 2, act of June 15, 1880.

8. One who, if allowed to make a homestead entry, would thereby
acquire, with any other lands he may have entered since Augnst 30,
1890, more than three hundred and twenty acres of nonmineral land.

W . A. RICHARDS, Commi)ssioner.
Approved:

TIos. RYAN, Actinq Secretary.
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CONTEST-CUARGE-MATTERS OF INFORMATION AND BELIEF.

MUDGETT . GOSSLYN.

Where no adverse right in the contestant is alleged as the ground of a contest against
an entry or selection of lands, but the contest is based upon some alleged inva-
lidity in the entry or selection, the contestant, or corroborating witnesses, must
state facts relative thereto within their own knowledge, and not matters of mere
information, rumor or belief.

Acting Secretary Ryan to the Comnnissioner of the General Land Offlice,
(F. L. C.) October 10, 903. (J. R. W.)

Eda A. Mudgett appealed from your office decision of July 11, 1903,
dismissing her contest of W. G. Gosslvn's application, number 3831
your office series, under the act of June 4, 1897 (0 Stat., 36), to select
the E. NW. 4 and SW. NW. 4, Sec. 35, T. 11, N. R. 2 E., and
other lands at Eureka, California, in lieu of lands relinquished to the
United States in a forest reserve.

June 13, 1901, Gosslyn's application, perfected conformably to the
regulations and rules of practice, was transmitted by the local office
for action by your office. May 5, 1903, Eda A. Mudgett made her
affidavit before a justice of the peace of Humboldt county, California,
that she is a citizen of the United States qualified to enter lands under
the act of June 3, 1878 (20 Stat., 89), and wishes under that act to
enter said lands, which are valuable only for their timber and not for
agriculture, and are not subject to selection under the act of June 4,
1897, and that Gosslyn did not examine the land prior to his applica-
tion. She further alleged upon information and belief, uncorrob-
orated, that Gosslyn's "scrip is illegal, f raudulent and void," " is altered
and forged," " is fraudulently prepared," and prays that " said alleged
scrip entry " be canceled and she be allowed to purchase said lands
from the United States.

Your office held that as the affidavit alleged no right or interest
existing in herself at or prior to the perfecting of Gosslyn's applica-
tion, no cause of action in her own behalf was stated. As to the mat-
ters alleged on information and belief, the affidavit, uncorroborated,
was not entitled to credit, and was no basis for a hearing.

The contest affidavit charged no issuable fact, proof of which would
authorize rejection of Gosslyn's application. To be a valid charge of
prior or adverse right in the contestant it was necessary to allege
some right in herself existing at the time Gosslyn's application was
perfected. When no adverse right is alleged and the ground of con-
test is some defect or vice inherent in the entry or selection, the con-
testant, or corroborating witnesses, must state facts within their own
knowledge, not mere information, rumor or belief. Buckley v. Mas-
sey (16 L. D., 391, 395). This requirement is necessary to protect
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the land department and persons dealing with it from interference,
annoyance and delay to public business by meddlesome, mischievous,
or malicious and irresponsible persons.

Your office decision is affirmed.

FOREST RESERVE-LIEU SELECTION-ACT OF JUNE 4, 189T.

INSTRUCTIONS.

Claims to lands within a forest reserve relinquished to the United States with a view
to the selection of other lands in lieu thereof under the exchange provisions of
the act of June 4, 1897, arising not by act or sufferance of the relinquisher, but
independently asserted by third parties under the laws and supposed title of the
United States, after record of a defectively authenticated deed for the relin-
quished land, subsequently cured, constitute no bar to consummation of the
exchange under said act.

Acting Secretary Ryan to the Comzmissioner of the General Land Office,
(F. L. C.) October 13, 1903. (J. R. W.)

The Department is in receipt of your letter of October 7, 1903, ask-
ing instructions in cases arising under the exehange provisions of the
act of June 4, 1897 (30 Stat., 36), wherein the extended abstract of
title, made after curing defects previously existing therein, shows the
initiation of claims under the public land laws of the United States.

With your office letter are transmitted, for illustration of its object,
the applications of Frederick A. Kribs, numbers 3453 and 3454, our
office series, presented at Roseburg, Oregon, to select lands in lieu of
lands in the Sierra forest reserve, California, relinquished to the
United States under the act of 1897, spa. The abstract of title as
originally submitted disclosed that the deed of Mr. Kribs to the United
States, and that of his grantor to him, for the lands assigned as basis
for such applications, were acknowledged before a notary public in
Douglas county, Oregon, in June, 1900, without the authentication of
the notary's authority and signature required by section 1189 of the
Civil Code of California, as amended February 26, 1897 (acts of 1897,
California, p. 45), to entitle such deeds to be recorded, and in conse-
quence of such defect your office, April 8, 1903, required proper
authentication and rerecord of such deeds and an extension of the
abstract of title to that time under the rule in Frank H. Hereford (32
L. D., 31).

Upon return of the abstract so extended it appeared that after the
original record of Krib's deed to the United States, June 27, 1900, and
prior to its legal authentication and rerecord, June 22, 1903, viz.,
between April 16, and July 9, 1902, notices of mineral lode claims
were recorded in the proper county office affecting part of the land
assigned as basis for the selections, which lode claims the locator had
deeded to the Kern River Mining, Milling and Development Company,

283



DECISIONS RELATING TO THE PUBLIC LANDS.

a corporation. It also showed the record of a "builder's contract"
for construction of a pole line for transmission of electricity across
certain of the lands, an application by the Kern River company for
right of way of which line is said to be pending and not approved.

Your office states its opinion to be that such claims asserted against
the land relinquished should not be regarded as objections to, or
defects in, the title tendered.

The Department concurs in the view so expressed. The general
rule is that deeds, neither acknowledged or witnessed as required by
local recording acts, and not entitled to be recorded, are good and
operative between the parties and against volunteers and all persons
having actual notice of them. The object of the recording acts and of
statutes relating to form of execution and authentication for record is
to give constructive notice of the conveyance and transfer of title.

As the United States solicits conveyance to itself of all lands not
mineral held in private right in the forest reserves, deeds made under
the act of June 4, 1897, to the government, must be given the same
force as like deeds between private parties. The regulations, how-
ever require the record of the title relinquished to be made by the
grantor. The rule in the Hereford case is simply that such a deed
shall le recorded as by the law of the place is entitled to be recorded
hs constructive notice to others, so as to prevent defeat of such title
by some subsequent bone flidte purchaser, or its impairment by the
attaching of liens which defeat it or detract from its completeness. It
is therefore necessary that the abstract of title be extended to show
that the grantor, after the ineffective record of his defective deed, has
not himself asserted ownership, or made other conveyance, or made,
attempted to make, or suffered a claim or lien upon the property
adverse to the title he had granted to the United States.

Rights asserted under the public and mineral land laws and right-of-
way laws across the public land or reserves are not of that character.
Their validity rests capon and arise out of the title in the government
and are in privity with it, not adverse to it. The validity of such
rights is a question between the claimant and the United States, and is
solely within the jurisdiction of the land department to determine in
the first instance. Should a relinquisher seek the aid of a court to
remove such a claim, it is probable that the court would refuse to take
cognizance of it upon the ground that the land department must first
pass upon it.

If upon approval of a selection title to the basis assigned therefor
vests by relation as of the time of record of the deed to the United
States, the mineral claim, right of way, water right, and claims of
such character, exist and depend for their validity upon the law, or
grant of the United States, not upon any act, default or sfferance
of the relinquisher. If the claims are merely fraudulent, devices for
unlawfully holding possession and using reserved lands of the United
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States, the government is competent to deal with them. If the title
is viewed as not vesting in the United States until approval of the
selection, without relation to the record of the deed, then such claims
are merely void, without legal basis for their origin. Whatever validity
they have depends on the validity of the relinquisher's conveyance and
upon the grant or laws of the United States, without act or responsi-
bility of the relinquisher. who is not responsible for them and can not
justly be required to remove them.

Such assertions of claims arising not by act or sufferance of the
relinquisher, but independently asserted by third parties under the
laws and the supposed title of the United States, after record of a
defectively authenticated deed, subsequently cured, will be disregarded.

SOLDIERS' ADDITIONAL IOMESTEAD-SECTION 206, REVISED STAT-
UTES.

JOHN BALDWIN.

A homestead entry made subsequent to the the approval of section 2306 of the Revised
Statutes, as the result of a contest against a former entry covering the same land
initiated prior to the approval of said section, though not carried to a successful
termination until subsequent thereto, does not constitute a sufficient basis for an
additional entry under said section.

Secretary fHitch cock to the Comvmisioner of the General Land Office,
(F. L. C.) October 17, 1903. (C. J. G.)

An appeal has been filed by John Baldwin, assignee of the claimed
soldiers' additional homestead right of Samuel F. Mervin, -from the
decision of your office of August 12, 1903, rejecting his application to
enter, under section 2306 of the Revised Statutes, the S. SW. ,
Sec. 5, T. 31 N., :R. 24 E., Santa Fe, New Mexico,

The basis for the rejection of the application by your office was that
the soldier's original entry was made August 2, 1875, a date subsequent
to that of the approval of section 2306 of the Revised Statutes, June
22, 1874, which provides:

Every person entitled, under the provisions of section twenty-three hundred and
four, to enter a homestead who may have heretofore entered, under the homestead
laws, a quantity of land less than one hundred and sixty acres, shall be permitted to
enter so much land as, when added to the quantity previously entered, shall not exceed
one hundred and sixty acres.

It is alleged that prior to June 22, 1874, the soldier had initiated
contest against an entry covering the land which was subsequently
embraced in his original entry, and it is therefore asked that the
application to make additional entry be approved on the ground that
the soldier's " right to said land attached from the date of contest."
There is nothing in the record here to support the allegation made,
but if it be granted that the facts are as stated, still it must be held
that the initiation of a contest is not the equivalent of an entry within
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the meaning of section 2306 of the Revised Statutes. It is not claimed
that the former entry did not remain of record until after the approval
of the Revised Statutes, or that the soldier had secured a preference
right to enter the land prior thereto, but only that he had instituted
contest. This did not give him an accrued right, but was merely the
initiation of a right which was in no sense the equivalent of an entry.
In the ease of Strader v. Goodhue (31 L. D., 137), referring to the act
of May 14, 1880 (21 Stat., 140), it was held (syllabus):

The preferred right of entry accorded a contestant is not a vested right until he
has "contested, paid the land office fees, and procured the cancellation" of the
entry attacked.

In Fred W. Ashton (31 L. D., 356), which presents stronger facts
than the one under consideration in favor of the point contended for,
it was held (syllabus):

The filing of a soldiers' declaratory statement is not the equivalent of an entry,
within the meaning of section 2306 of the Revised Statutes, granting the right to
make a soldiers' additional homestead entry to persons " who may have heretofone
entered under the homestead laws less than one hundred and sixty acres of land."

And in that case it was said:

As the statute (Sec. 2306 R. S.) limits the right of additional entry to persons
"who may have heretofore entered under the homestead laws less than one hundred
and sixty acres of land," and as it appears that the entry here in question was made
after the date of the approval of the Revised Statutes, it follows that this case does
not come within the terms of the aforesaid section of said statutes, and that the
action of your office in rejecting Ashton's application was right and proper.

See also in this connection August W. Hendrickson (13 L. D., 169);
Charles Moore (17 L. D., 149); and Henry W. Butcher (26 L. D., 474).

The discussion herein is along the line of the concession that a con-
testant could secure a preference right prior to the act of May 14,
1880, sapra, specifically according such right, a matter which it is
unnecessary to determine in passing upon this case, as in any event the
conclusion as to this applicant's rights in the premises would be the
same.

The decision of your office is hereby affirmed.

PRIVATE CLAAI-RIGHT OF PURCIIASE-ACT OF JANUARY 14, 1901.

PRIEST V. SMITH.

In case of a conflict of claims under the act of January 14, 1901, between one who
subsequent to the decision of the Court of Private Land Claims, sustaining the
grant, and prior to May 23, 1898, the date of the decision of the Supreme Court
holding said lands to be the property of the United States, had purchased from
the grant claimants a portion of said lands and had established his home thereon,
and one who prior to the passage of said act had occupied a portion of the land
with the intention of entering the same under the homestead or desert land laws,
the respective rights of the claimants must be determined by priority of initiation.
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The right to purchase from the United States accorded by the act of January 14, 1901,
is limited to those who purchased the lands claimed by them from the grant claim-
ants subsequent to the decision of the Court of Private Land Claims, sustaining the
grant, and prior to May 23, 1898, the date of the decision of the Supreme Court
holding said lands to belong to the United States, and who established permanent
homes on the lands so purchased.

Acting Secretary Ryan to the Commnisstoner of the Generel Lan)rd Office,
(F. L. C.) October 27 1903. (A. S. T.)

On April 8, 1901, Cassius M. Smith made homestead entry for the
E. of the SW. 4 of Sec. 29, and the E. 2 of the NW. j- of Sec. 32,
T. 8 S., R. 23 W., Tucson land district, Arizona.

On April 12, 1901, Ward Priest filed an affidavit of contest against
said entry, charging that he was a prior settler on the E. 2 of the
NW. of Sec. 32, and that he had purchased twenty acres thereof
from the claimant under the Algodones grant, and he claimed a pref-
erence right to purchase the same under the provisions of the act of
January 14, 1901 (31 Stat., 729).

A hearing was had, both parties appearing and offering testimony,
whereupon the local officers found that Priest was a settler and resi-
dent on the NE. 4 of the NW. of See. 32 when Smith's entry was
made, and prior thereto, and that Smith had never resided on that legal
subdivision of the land; and they recommended that Smith's entry be
canceled as to the NE. of the NW. of Sec. 32, and that Priest be
awarded a preference right of entry for the same; and inasmuch as
the cancellation of Smith's entry as to that portion of the land would
leave the SE. 4 of the NW. of Sec. 32 non-contiguous to the other
land embraced in his entry, they recommended that his entry be can-
celed as to it also.

Smith appealed to your office, where, on February 5, 1903, a deci-
sion was rendered affirming the action of the local officers, and from
that decision Smith appealed to this Department, where, on June 27,
1903, a decision was rendered (not reported) reversing your said deci-
sion and dismissing the contest.

Priest has filed a motion for review of said departmental decision.
Priest claims to have established his residence on the SE. of the

NW. of said section in 1895 and to have resided on that quarter sec-
tion ever since, but the proof does not sustain his claim of residence
prior to 1899, when he established his residence on the NE. of the
NW. 4 of said section, and has maintained the same ever since. He
purchased the W. of the NE. 4 of the NW. 4 of said section from
one French, who claimed to have purchased it from the grantees in
the Algodones grant, the deed from French to Priest being dated
August 16, 1899, and Priest was residing on the land at the time of
the passage of the act of January 14, 1901, wSlpra.

On August 13, 1895, Smith purchased from Belle Gillespie and Sam
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S. Gillespie the E. of the SW. of Sec. 29, the NE. 4 of the NW. 4,
and the NW. of the NE of said Sec. 32. At the time of his pur-
chase there was a dwelling house on the SE. + of the SW. of Sec.
29, and he established his residence in it in 1895, claiming the land
purchased from the Gillespies as a homestead. At that time the W. 4
of the NE. of the NW. of Sec. 32 was being cultivated by one
Crane, who was the tenant of French, from whom Priest subsequently
purchased said tract, but no one was residing on it. Smith, though
claiming the NE. 4 of the NW. 4 of Sec. 32 as a part of his home-
stead, did not take actual possession of any portion of it till 1897, when
he planted a crop of sorghum on the E. of the NE. of the NW. 
of said section, constructed some irrigation ditches, and built some
fence on it, and he has had possession of that tract ever since, claim-
ing it as a part of his homestead in connection with the land on which
he lives in Sec. 29.

Priest established his residence on the W. of the NE. of the
NW. 4of Sec. 32 in 1899, claiming it under his purchase from French,
his deed being dated August 16, 1899, and he has maintained his resi-
dence there ever since, and he now claims a right to purchase the NE.
i of the NW. of Sec. 32, under the act of January 14, 1901, supra,
on the ground that he is a remote purchaser from the Algodones
Company of the west half of that tract, and was residing on it at the
time of the passage of the act.

The preamble to the act recites that the Court of Private Land
Claims had rendered a decision sustaining the grant to the Algodones
Company; that thereafter numbers of citizens had purchased from
said company portions of said lands and established permanent homes
thereon; that the Supreme Court of the United States had rendered a
decision reversing the decision of the Court of Private Land Claims
and holding that said lands belonged to the United States; and that,
unless the persons who had thus purchased from the Algodones Com-
pany and established homes on the land should be permitted to pur-
chase such lands from the government, they would lose their homes.
It was therefore enacted:

That where such persons in good faith and for valuable considerations purchased
from the grant claimants prior to May twenty-third, eighteen hundred and ninety-
eight, portions of the land coveted by the said grant, and have occupied and improved
the same, such persons may, within six months from and after the passage of this
act, or within three months after the said lands shall be restored to entry, purchase
the same at the price of. one dollar and twenty-five cents per acre, upon making
proof of the facts required by this act under regulations to be provided by the Com-
missioner of the General Land Office and approved by the Secretary of the Interior,
joint entries being admissible where two or more persons have purchased lands on
the same forty-acre tract: Provided, That no one person shall purchase more than
forty acres, and no purchase shall be allowed for a less quantity than that contained
in the smallest legal subdivision.

SEC. 2. That where persons duly qualified to make entry under the homestead or

288



DECISIONS RELATING TO THE PUBLIC LANDS.

desert-land laws have occupied any of said lands with the intention of entering the
same under the homestead or desert-land laws, such persons shall be allowed three
months from and after the passage of this act, or after the said lands shall be restored
to entry, within which to make their entries, and the fact that such persons have
improved or reclaimed such desert lands shall be no bar to their making such entries.

It will be observed that the act above quoted confers preference
rights upon two classes of persons-viz., those who prior to May 23,
1898, had purchased from the grant claimants portions of said lands
and had established homes thereon, and those who prior to the passage
of the act had occupied portions of the land with the intention of enter-
ing the same under the homestead or desert-land laws. Neither of
these classes of preferred claimants is given preference over the other,
but the rights awarded to them by the statute seem to be of equal
dignity, and therefore, in case of a conflict between claimants of the
two classes, their respective rights must be determined by priority of
initiation, just as is done in other cases of conflicting claims arising
under the same statute.

Applying this rule, the Department, in the decision complained of,
found that Smith's claim was entitled to the preference because it was
first initiated, he having taken possession of, improved, and cultivated
a portion of the land in 1897, while Priest did not purchase from
French, nor establish his residence on the land until 1899, and said
decision is based principally upon this ground. But it was also found
that Priest had not furnished sufficient evidence to show that his
vendor, French, was a purchaser from the Algodones Company, and
therefore it was held that he was not entitled to purchase the land as
a remote purchaser from the companv.

But if it be conceded that French was a purchaser from the Algo-
dones Company, Priest would not be entitled to the benefit of said
statute, for the simple reason that such benefits are expressly limited
to those who purchased prior to May 23, 1898, and Priest's purchase
from French was subsequent to that time. That was the date of the
decision of the Supreme Court in the case of United States v. Coe
(170 U. S., 681), wherein it was held that the land belonged to the
United States, and those who purchased from the grant claimants
after that decision did so with notice that the company had no title to
the land.

It may be said that Priest purchased whatever right French had to
the land, and that he is now entitled to the same rights and privileges
with respect to it that French would be if he had not sold to Priest,
but this proposition leaves Priest in no better situation, for the reason
that French had never established a home on the land, and this Depart-
ment, in the case of Lynn . Miles (32 L. D., 11), held that the statute
applied only to purchasers from the Algodones Company who had
established permanent homes on the land.

23286-Vol. 32-03 19
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It was clearly the intention of Congress to award the right of pur-
chase to those who, relying upon the judgment of the Court of Private
Land Claims, had purchased and established permanent homes on the
land prior to the decision of the Supreme Court in the case of the
United States v. Coe, spra. The establishment of a home on the land
after that time would confer no rights under the statute any more than
would an original purchase from the Algodones Company after that
time; and so, if French had not sold to Priest, and if he had established
his residence on the land in 1899, as Priest did, it would not have given
him a right to purchase the land under the statute in question.

But there is still another reason whv French would not have been
qualified to purchase under the statute. The preamble to the statute,
after reciting the rendition of the judgment by the Court of Private
Land Claims sustaining the grant, states that-
immediately thereafter, the said alleged grantees for large and valuable considera-

-tions sold to numbers of people, citizens and bona fide settlers on said lands, ....
and said settlers then believing that they had a bona fide title to said lands sold,
made lasting and valuable improvements, and permanent homes thereon ....

Therefore: Be it enacted .... That where such persons in good faith and for valua-
ble considerations purchased from the grant claimants, prior to May twenty-third,
eighteen hundred and ninety-eight, .... such persons may . . . purchase the
same at the price of one dollar and twenty-five cents per acre.

The statute limits the right to purchase to "such persons" as are
described in the preamble-viz., persons who, after the decision of the
Court of Private Land Claims and prior to the decision of the
Supreme Court, purchased in good faith from the grant claimants.
French was not such a person, because his alleged purchase from the
grant claimants was in July, 1893, long prior to the decision of the
Court of Private Land Claims, and therefore he was not in a situation
to claim that he had been misled by said decision.

The statute awards the right to purchase only to those who pur-
chased from the grant claimants between the dates of the two deci-
sions, and French's purchase was prior to the first decision, while
Priest's was subsequent to the last one, and therefore neither of them
is such a person as described in the statute.

This Department has held that, upon the final rejection of the
claims under the Algodones grant, the land embraced therein immedi-
ately became subject to settlement and entry. Katharine Davis (30
L. D., 220). Smith was a settler on the land prior to and at the time
when it was opened to entry, and his settlement was prior to that of
Priest, and it was properly held that his rights were superior to the
claim of Priest.

Several affidavits have been filed with the motion for review wherein
it is alleged that Priest has made extensive improvements on the land
in question, and he states in a letter to this Department that, if said
decision is adhered to, it will have the effect to deprive him of his
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home and of the fruits of much labor and hardship. It is to be
regretted if he should suffer such loss, but this Department in decid-
ing contests between conflicting claimants must be guided by the law
and the evidence, regardless of the amount that may be lost or gained
by the contending parties. Moreover, if Priest has expended a large
amount of money and labor in the improvement of the land in ques-
tion, basing his claim upon his purchase from French, he is not in a
position to complain that he is likely to suffer loss thereby, because he
had full notice that the land belonged to the United States, and if he
placed extensive improvements thereon he did so at his peril.

The motion presents no sufficient reason for disturbing said deci-
sion, and none appearing otherwise, it is denied.

INDIAN HOMTESTEAD-ACT OF JULY 4, 1884.

Doc JIM.

Until the issuance of final patent on an Indian homestead entry under the act of
July 4, 1884, the land department retains jurisdiction over the land embraced
therein and is bound to protect the rights of the homesteader.

No preference right of entry is acquired by filing a contest and procuring the cancel-
lation of an Indian homestead entry made under the act of July 4, 1884.

The relinquishment of an Indian homestead entry made under the act of July 4, 1884,
does not become effective until approved by the Department.

Acting Secretary Ryan to the Comainssioner of AIdan lffair8, October
(F. L. C.) 97, 1903. (C. J. G-.)

The Department has considered the case of Doc Jim, an Indian, sub-
mitted by your office letter of August 4, 1903, involving his homestead
entry No. 358, Yakima series, for the E. 4- SE. 4 Sec. 5, T. 23 N.,
R. 19 ., Waterville, Washington.

The land is within the primary limits of the grant opposite the Cas-
cade branch line of the Northern Pacific Railway Company as definitely
located December 8, 1884. The notice of withdrawal on account of the
location was received in the local office January 20, 1888. The home-
stead entry of Doc Jim was made March 30, 1885. In a case on appeal
involving the conflicting claims of the railway company and Doc Jim,
the Department under date of May 1, 1901 (not reported), held that as
the latter, following the passage of the act of July 1, 1898 (30 Stat.,
597, 620), filed his election to retain this land as against the company,
said claims should be adjusted under the provisions of said act, which
are as follows:

That where, prior to January first, eighteen hundred and ninety-eight, the whole
or any part of an odd-numbered section, in either the granted or the indemnity
limits of the land grant to the Northern Pacific Railroad Company, to which the
right of the grantee or its lawful successor is claimed to have attached by definite
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location or selection, has been purchased directly from the United States or -settled
upon or claimed in good faith by any qualified settler under color of title or claim of
right under any law of the United States or any ruling of the Interior Department,
and where purchaser, settler, or claimant refuses to transfer his entry as hereinafter
provided, the railroad grantee or its successor in interest, upon a proper relinquish-
ment thereof, shall be entitled to select in lieu of the land relinquished an equal
quantity of public lands.

The railway company relinquished its claim to the land in question,
the relinquishment was accepted, and the case finally closed by the
General Land Office. Doe Jim was notified of the action taken and
that he might proceed to perfect his claim to the land. He applied
to submit final proof on his entry and a day was set for a hearing
thereon. But he failed to submit proof and on the contrary filed a
relinquishment of his entry.

The further facts in the case, as gathered from the reports of an
Indian aent sent to investigate the same, are very fully set forth in
your office letter, from which it is fair to conclude that some pressure,
although not necessarily of a reprehensible and dishonest character,
was brought to bear on Doe Jim to induce him to relinquish his entry.
He was offered a money consideration for the land and seems to have
been impressed with the idea that he was subject to contest for failure
to comply with the law under which the entry was made. There is
grave doubt as to whether he was in a position to submit satisfactory
final proof, judged by the rule applicable to the ordinary homesteader
in such matters. Charges were subsequently filed against him by the
purchaser of his relinquishment, pending action on the latter, and a
hearing was had thereon.

On account of the contradictory character of the evidence relative
thereto it is impossible to determine with sufficient certainty whether
the act of Doc Jim in relinquishing his entry was entirely voluntary
or not. There are papers iled indicating on their face a willingness
on his part to sell the land. On the contrary the Indian agent reports
that both Doc Jiai and members of his family have expressed a desire
to retain the land, and it is gathered from the record that he would
have proceeded to submit his final proof had he not been advised to
the contrary by one claiming to act in his behalf as well as in that of
the purchaser of his relinquishment. Under all the circumstances the
Department is warranted in taking such action as is seemingly for the
best interests and welfare of the Indian, unless such a claim has attached
to the land as deserves recognition and would rightfully prevent action
in his favor.

The act of March 3, 1875 (18 Stat., 402, 420), extended the benefits
of the homestead law to-
any Indian born in the United States, who is the head of a family, or who has
arrived at the age of twenty-one years, and who has abandoned, or may hereafter
abandon his tribal relations.
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The act of July 4, 1884 (23 Stat., 76, 96), further extended the same
benefits as follows:

That such Indians as may now be located on public lands, or as may, under the direc-
tion of the Secretary of the Interior, or otherwise, hereafter, so locate may avail them-
selves of the provisions of the homestead laws as fully and to the same extent as may
now be done by citizens of the United States; and to aid such Indians in making
selections of homesteads and the necessary proofs at the proper land offices, one
thousand dollars, or so much thereof as may be necessary, is hereby appropriated;
but no fees or commissions shall be charged on account of said entries or proofs.
All patents therefor shall be of the legal effect, and declare that the United States
does and will hold the land thus entered for the period of twenty-five years, in trust
for the sole use and benefit of the Indian by whom such entry shall have been made,
or, in case of his decease, of his widow and heirs according to the laws of the State or
Territory where such land is located, and that at the expiration of said period the
United States will convey the same by patent to said Indian, or his widow and heirs
as aforesaid, in fee, discharged of said trust and free of all charge or incumbrance
whatsoever.

Any question as to the sufficiency of Doe Jim's claim to the land in
question as against the Northern Pacific Railway Company, for the
purposes at least contemplated by the act of July 1, 1898, slbpra, was
settled by departmental decision of May 1, 1901, s u pra. It appears
that his entry was made under the act of July 4, 1884, sjpra, which
confers the benefits of the homestead law upon "Indians" as distin-
guished from "citizens of the United States." Both the acts of 1875
and 1884 provide special rules and limitations not applicable to other
homestead cases, and impose certain restrictions, as to encumbrance
and alienation, upon the title the beneficiaries secure. The language
of section 5 of the act of February 8, 1887 (24 Stat., 388, 389), with
respect to the issuance of patents upon Indian allotments and the
trusteeship of the United States, closely follows that of the act of 1884
with respect to Indian homesteads. It is well settled that the issuance
of the first or trust patent on an allotment does not terminate the
jurisdiction of the Department. Until the issuance of final patent the
allottee remains as a ward subject to guardianship, whose rights the
Department is bound to protect. The language of the act of 1884 is
undoubtedly susceptible of the same construction, and all the reasons
for the exercise of the protecting care of the government in the case
of an Indian allottee are equally applicable in the case of the Indian
homesteader.

The hearing had on the charges brought against Doc Jim's entry,
pending departmental action on his relinquishment, was evidently pre-
mature, and consequently no rights were secured thereunder. In the
matter of an allotment, on account of the peculiar status of the Indian,
no encouragement has ever been given to third parties to attack the
same with the hope or expectation of securing any advantage by reason
of such attack. In the event of the cancellation of the allotment no
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preference right to enter the land is acquired, as it is held that section
2 of the act of May 1, 1880 (21 Stat., 140), giving a preference right
of entry to a successful contestant, does not extend to charges brought
against an Indian allotment. The same rule would seem to be equally
applicable in the case of an attack upon an Indian homestead entry
where the United States is to hold the land in trust for the Indian and

* his heirs. The question with what degree of strictness compliance
with the general homestead law by the Indian homesteader should be
insisted upon has always been one for grave consideration, but that is
a matter between the government and its ward. Doe Jim has
undoubtedly all along laid some claim to the land embraced in his
entry, and for a time at least performed acts of cultivation and of
residence.

As between the parties the relinquishment in question was condi-
tional upon the payment of a certain sum of money to the Indian, upon
its approval. The consideration that may have been promised by the
purchaser is of no moment in determining the proper disposition of
the land. The Department is not in a position to enforce payment of
the promised consideration even were. it proper to give any recog-
nition to such transactions. The relinquishment of an allotment does
not become effective until approved by the Department. The same
rule is clearly applicable to an Indian homestead entry where the
United States is to act as trustee for the Indian and his heirs.

Under all the circumstances of the case your office recommends that
the land in question be allotted to Ignas, a grandson of Doe Jim, under
section 4 of the general allotment act. With this end in view your
office has procured another relinquishment from Doc Jim and an
application for allotment has been made by Ignas. This arrangement
apparently has the consent and approval of the Indians interested. It
is unfortunate, however, that a second relinquishment was called for.
This action onlv served to further confuse conditions that were
already complicated. The Department is not disposed to accept either
relinquishment, and it is not necessary to what it regards as a proper
disposition of the land that it should, but under the circumstances
deems that it has sufficient facts before it to warrant the cancellation
of Doc Jim's homestead entrv and the reservation of the land with a
view to its allotment as suggested. Said entry will therefore be can-
celed, the contest against the same will be dismissed, and the applica-
tion to locate the land embraced therein denied. The contestant and
applicant should be notified of this action. Your office will forward
all necessary papers to the General Land Office, with a copy of this
paper, in order that suitable action may be taken in accordance with
the views and directions contained therein, and the land in question
allotted to glnas, as contemplated.
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SOLDIERS' ADDITIONAL OMESTEALD-SECTIO;r 2306, REVISED STAT-
UTES.

DAVID WERNER.

If a soldier fails to exercise his additional homestead right under section 2306 of the
Revised Statutes during his lifetime, and leaves no widow or minor children
surviving him, said right remains an asset of his estate, subject to the control
and disposition of his heirs at law; and a sale and assignment of the right by
such heirs can in no wise be affected by the action of an administrator of the
soldier's estate subsequently appointed.

Secretary itchAcock to he Com?,missioner of tMe General Land fice,
(S. V. P.) November 6, 1903. (C. J. (.)

An appeal has been filed by David Werner, as assignee of the
claimed soldiers' additional homestead right of Lewis Logan, deceased,
from the decision of your office of July 23, 1903, rejecting his appli-
cation to enter under section 2306 of the Revised Statutes, the S.2
NW.4, Sec. 12, T. 148 N., R. 76 W., Bismarek, North Dakota.

The application is based upon a sale and an assignment of the right
in question, made by William Scott, as administrator of the estate of
said Lewis Logan, and was rejected by your office for the reason that
" a valid and legal sale of said right was made prior to the sale upon
which the application herein is based."

The record shows that at the time of his death, May 3, 1899, Lewis
Logan was entitled to a soldiers' additional homestead right to eighty
acres of land. He left no widow, his wife having died several years
before, nor minor orphan children, but surviving him were three adult
sons, to wit: Henry Logan, William Logan and Jesse (otherwise known
as Logan) Logan. In a will executed March 28, 1899, he devised to
his son Henry a certain described tract of land, and to his two other
sons the balance of the land owned by him adjoining that tract. An
executor was named in the will, a stranger, but he never qualified and
no probate proceedings were ever had as to said will.

The three sons mentioned, as the sole heirs at law of Lewis Logan,
sold and assigned the additional right to F. W. McReynolds, July 30,
1900, who in turn transferred the same to Francis M. Walcott, August
6, 1900. Thereupon the latter made application to enter under said
right the SW. 4 SE. 4, Sec. 11, and NE. '- NW. -, Sec. 14, T. 28 N.,
R. 3 W., Valentine, Nebraska, which was rejected by your office
October 5, 1901, subject to the right of appeal within sixty days, for
the reason "that the soldier, Lewis Logan, died May 3, 1899, leaving
no widow nor minor children, and his additional right thereupon
became an asset of his estate to be administered and it can be legally
assigned only by his personal representative," the cases of Williford
Jenkins (29 L. D., 510), and Julia A. Lawrence (29 L. D., 658), being
cited.
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December 2, 1901, Walcott applied for and was granted by your
office an extension of time for ninety days "in which to file a confirm-
atory assignment by an administrator." Further and like extensions
for the same purpose were requested April 14, and August 13, 1902,
and granted May 14, and October 11, 1902, respectively. In the
request of August 13, 1902, it was said:

In view of the recent decision of the -on. Secretary in which he decided that
administration was not necessary in certain instances, I would ask for a modification
of the requirements in this case in conformity therewith.

The extension and modification were granted by your office October
11, 1902, as follows:

The request for the extension of time is hereby granted, and the applicant is
allowed ninety days from date hereof, within which to furnish evidence sufficient to
show that the persons making the assignment in this case were the sole and only
heirs of the said soldier, and that they had the right and authority to dispose of
same, and such other evidence as is necessary to make out the case in accordance
with the decision of the Honorable Secretary in the case of Robert E. Sloan, assignee
of Alvin 0. McCreery, decided June 30, 1902.

December 4, 1902, the Walcott papers were withdrawn from your
office for use, as it is alleged, in a Kentucky court. Thereupon your
office, in transmitting said papers, made its decision of October 5, 1901,
rejecting Walcott's application, final and closed the case, his formal
application to enter and accompanying affidavit being retained in the
files.

April 30, 1903, Walcott applied to have his application of October
30, 1900, reinstated, and refiled the original papers, and in addition
thereto furnished a certified copy of the last will and testament of
Lewis Logan devising his estate to his three sons. Your office held,
June 17, 1903, that this additional evidence was not sufficient to
warrant the reinstatement of Walcott's application. He was at the
same time informed, however, that the requirements of your office
under date of October 11, 1902, must first be complied with and he
was allowed sixty days for that purpose. In response he furnished,
June 29, 1903, the following certificate of the probate judge of Shelby
county, Kentucky:

COUNTY COURT OF SHELBY COUNTY, KENTUCKY.

I, E. H. Davis, Judge of said Court, having sole jurisdiction of probate matters, do
hereby certify that Lewis Logan, late of this County and State, deceased, died on or
about the 3rd day of May, 1899; that he left a last will and testament which was
duly admitted to record as such on the 12 day of June, 1899; that J. W. McDowell,
the executor named therein never qualified and was never authorized to act as such;
that said Lewis Logan, deceased, left as sole heirs and next of kin the following three
children, all above the age of twenty-one years: Henry Logan, William Logan, and
Jesse (otherwise known as Logan) Logan; that up to and prior to January 1, 1901,
no letters of administration were ever issued on said estate, no administrator was ever
appointed, and no application for the appointment of an administrator was ever filed
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in this court, and that no one ever acted in that capacity in this jurisdiction at any

time prior to said date (January 1,1901); that so far as the records of this court show,

said Lewis Logan left no debts and no claims have ever been filed in this court against
his said estate; that said Lewis Logan left real estate, as shown by his will, in this

county against which claims could have been levied had he left any debts.

In view of the showing made by Walcott your office in its decision
of October 11, 1903, held that he was a qualified applicant for the exer-
cise of the additional right in question and that upon complying with
certain stated requirements, such as furnishing a non-saline affidavit,
etc., his application, based on the sale and assignment by the heirs at
law of Lewis Logan, would be allowed.

In the meantime, to wit, November 18, 1902, David Werner, appel-
lant herein, made his application to enter hereinbefore referred to.
The same was based on a sale and an assignment of additional right
made January 6, 1902, in two separate papers, by William Scott, as
administrator of the estate of Lewis Logan, deceased, to Henry N. Copp,
who in turn sold and asigned said right to Werner January 18, 1902.
In support of the application there was filed a certified copy of an
order of the probate judge of Shelby county, Kentucky, under date
of December 10, 1901, appointing William M. Scott administrator, it
being set forth in said order that the executor named in the will of
Lewis Logan had declined to act. Annexed to the order was a certi-
fied copy of said will. There was also filed a certified copy of the
order of the court authorizing the sale to Henry N. Copp of the
additional homestead right of Lewis Logan. The application of
Werner was denied by your office July 23, 1903, for the reason here-
inbefore stated. The application of Francis M. Walcott was at the
same time suspended to await final decision in this case.

It is urged in support of Werner's appeal that whatever claim
Walcott may have had was lost by his failure to appeal from the
decision of your office of October 5, 1901, rejecting his application,
which thereby became final. This argument is satisfactorily answered
and refuted by the record itself of the facts in the case.

It is observed that at the time letters of administration were applied
for and granted to Scott, and at the time of the sale and assignment of
the additional right by him, the application of Walcott to enter, based
upon a sale and assignment of said right by the heirs at law of Lewis
Logan, was pending. It is not denied that said right was in fact sold
and assigned by the three sons of Lewis Logan, nor is it denied that
they are his sole heirs at law. The only question therefore is as to
the validity of the sale and assignment of the additional right by said
heirs at law.

This case is clearly distinguishable from those cited in the decision
of your office of October 5, 1901, and relied upon by the appellant
herein. In the one case the beneficiary of the additional right left a
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will, naming an executor. The will was duly admitted to probate and
the executor duly qualified and exercised his executorship. There
was therefore a legal representative to whom the additional right
passed upon the death of the beneficiary, in the absence of a widow or
minor orphan children. In the other case, the soldier left a widow
and four adult children. The widow failed to appropriate, under
section 2307 of the Revised Statutes, the soldier's additional right dur-
ing her widowhood, and lost the same by remarriage. It was held
under the circumstances that said right was an asset of the estate of
the deceased soldier to be administered as any other personal property,
but no question was raised as to the rights of the other heirs in the
premises. The case of Allen Laughlin (31 L.D., 256), is also cited by
appellant. That case was distinguished in the case of Robert E. Sloan,
assignee of the heirs of Alvin 0. McCreery, deceased, in which
decision was rendered June 30, 1902 (not reported), and relied on by
your office in the disposition of this case. In this case it was held in
substance that where a soldier fails to exercise his additional home-
stead right under section 2306 of the Revised Statutes, during his life-
time, and the widow also dies without having exercised the right
under section 2307, and no administrator has been appointed, nor the
right appropriated by minpr children of the soldier, his estate is not
divested of said right but the same is subject to the control and dis-
position of his heirs at law. In view of the showing made as herein-
before set forth, and without discussing the powers under which
Werner claims, it must be held that the Sloan case is conclusive on
the facts in this case, and that a legal and valid sale and assignment of
the right in question had already been made prior to the sale and
assignment upon which Werner's application is based.

The decision of your office is affirmed.

FOREST RESERVES-LIEU SELECTION-OCCUPANCY-ACT OF JUNE 4,
1897.

LITCHFIELD ET AL. v. ANDERSON.

Land actually occupied is not "vacant land open to settlement," within the meaning
of the act of June 4, 1897, and is therefore not subject to appropriation under
said act; and any question as to whether the occupancy is such as meets the
requirements of the homestead or other laws, or whether the occupant is quali-
fied to assert and maintain a claim under those laws, will not be tried and deter-
mined under an application to select the land under said act.

Secretary IHitchcoclc to the CoRn-ndssionier of the General Land Offee,
(F. L. C.) NYoveher 18, 1903. (W. C. P.)

Isaac F. Litchfield and Thomas H. Shevlin, his transferee, appealed
from your office decision of June 25, 1903, canceling, as to the E.+ of
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the NW., and the W. of the NE.4 of Sec. 9, T. 67 N., R. 24 W., 4th
P. M., Duluth, Minnesota, applications of Litchfield, numbers 1454
and 1456, your office series, under the act of June 4, 1897 (30 Stat.,
36), to select these with other lands in lieu of lands relinquished to the
United States in a forest reservation.

November 6, 1899, Litchfield presented his applications at the local
office for the lands then unsurveyed, with his recorded deed of relin-
quishment to the United States of the lands in a. forest reserve,
assigned as base therefor, abstract of title thereto, and an affidavit that
the land applied for was unoccupied, no non-mineral affidavit being
required in that state. December 4, 1899, the papers were transmitted
to your office.

April 9, 1902, the plat of survey was filed in the local office, on
which day Charley Anderson filed application for homestead entry of
the land in controversy, alleging settlement thereon June 29, 1899,
and improvements valued at 150, consisting of a house, sixteen by
eighteen feet, two acres slashed, about three-fourths of an acre cleared,
and "a road cut about eighty rods to said cabin."

The local office ordered a hearing, the evidence to be taken July 21,
before a United States court commissioner, at Koochiching, and for
hearing at the local office July 26, 1902. . Both parties appeared in
person and with counsel, and by stipulation the testimony of witnesses
was taken stenographically.

October 8, 1902, the local office found that Anderson from early in
the fall of 1891 was owner of more than one hundred and sixty acres
of land, was thereby disqualified to make entry, and recommended
rejection of his application. Anderson appealed, and your office made
no decision upon his application, and without passing upon it canceled

*Litchfield's applications to select the land embraced in Anderson's
claim.

The local officers decided the case and the appellants argue it here
upon the theory that unless land be occupied by one qualified and
intending to claim it under settlement laws, who has settled and resided
upon and improved the same as required by those laws, it must be con-
sidered as " vacant land open to settlement" and subject to appropria-
tion under the act of June 4, 1897. This is not the theory accepted
by this Department. If the land be actually occupied it is not vacant.
Whether the occupancy is such as meets the requirements of the home-
stead or other laws or whether the occupant is qualified to assert and
maintain a claim under those laws are questions which will not be tried
and determined under an application to select the land under the act
of 1897. It is clear that this land showed evidence of occupancy when
the non-occupancy affidavit in support of Litchfield's application was
executed and when that application was presented the occupant was
yet in possession of the land and improvements. The conditions were
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such as to justify your conclusion that the signs of settlement and
improvement were sufficient to charge the selector with notice thereof.
Under the rulings of the Department land in the condition of this is
not " vacant" within the purview of the act of 1897.

The decision appealed from is affirmed.

MILITARY RESERVATION-LMITATION OF AREA-ACTS OF FEBRUARY
14, 1853, AND MAY 26, 1864.

A. WILBUR CATLIN.

The provision in section 13 of the act of May 26, 1864, creating the Territory of
Montana, that "all laws of the United States which are not locally inapplicable
shall have the same force and effect within said Territory of Montana as else-
where in the United States," was intended to give effect in said Territory only
to such general laws as were not locally inapplicable, and did not operate to
carry into effect as to said Territory the special limitation contained in the act of
February 14, 1853, by which the authority of the executive to establish reserva-
tions was restricted to not exceeding six hundred and forty acres at any one
place.

Secrettry Ifitleeoclc to the Conimsiosnep of the General Land Offce,
(F. L. C.) Novemb6er, 18, 1903. (C. J. G.)

An appeal has been filed by A. Wilbur Catlin from the decision of
your office of August 6, 1903, sustaining the action of the local offi-
cers in rejecting his application to make homestead entry for the SE. I
SE.4F, Sec. 30, T.13 N., R.19 W., Missoula, Montana, for the reason
that the tract applied for is within the Fort Missoula Military Reser-
vation.

The Fort Missoula Military Reservation was originally established
with an area of 640 acres by executive order of February 19, 1877.
The same was enlarged by an additional reservation of 660.23 acres by
executive order of-August 5, 1878. The land covered by Catlin's
application is a part of the additional reservation. It is urged by him
that the executive order of August 5, 1878, was "in contravention of
an act of Congress and therefore necessarily unauthorized and of no
force and effect."

The tracts of land covered by both executive orders were originally
within the boundaries of the Territory of Oregon as defined in sec-
tion 1 of the act of August 14, 1848 (9 Stat., 323), establishing the
territorial government. Section 14 of the act of September 27, 1850
(9 Stat., 496, 500), entitled "An act to create the office of surveyor-
general of the public lands in Oregon, and to provide for the survey,
and to make donations to settlers of the said public lands," provided:

That such portions of the public lands as may be designated under the authority
of the President of the United States, for forts, magazines, arsenals, dock-yards, and
other needful public uses, shall be reserved and excepted from the operation of this
act.
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This section placed no limitation upon the amount of land the Presi-
dent might reserve for the purposes indicated. The act, however,
was amended in this particular by section 9 of the act of February 14,
1853 (10 Stat., 158, 160), as follows:

That all reservations heretofore, as well as hereafter, made in pursuance of the
fourteenth section of the aet to which this is an amendment, shall, for magazines,
arsenals, dock-yards, and other needful public uses, except for forts, be limited to
an amount not exceeding twenty acres for each and every of said objects at any one
point or place, and for forts to a amount not exceeding six hundred and forty
acres at any one point or place.

By the act of March 2, 1853 (10 Stat., 172), entitled "An act to
establish the territorial government of Washington." the tracts of
land covered by the executive orders in question fell within the limits
of the Territory of Washington, as defined by that act. And in sec-
tion 6 of the act of July 17, 1854 (10 Stat., 305, 306), entitled "An
act to amend the act approved September twenty-seven, eighteen hun-
dred and fifty, to create the office of survevor-general of the public
lands in Oregon, etc., and also the act amendatory thereof, approved
February nineteen [fourteenth], eighteen hundred and fifty-three," it
was declared " that all the provisions of this act, and the acts of which
it is amendatory, shall be extended to all the lands in Oregon and
Washington Territories."

The Territory of Montana was created partly out of the Territories
of Oregon and Washington by the act of May 26, 1861 (13 Stat., 85),
and the tracts of land covered by the executive orders in question fell
within the limits of the Territory of Montana, as defined by that act.
They were within such limits at the date of said executive orders and
still remain so.

In the case of Fort Boise Hay Reservation (6 L. D., 16), having
reference to the limitation in section 9 of the act of February 14, 1853,
suiyra, and involving lands in Idaho, it was held (syllabus):

An executive withdrawal of lands for the purpose of a military reservation, in
violation of the statute fixing the amount of land that may be so withdrawn for such
purpose, does not take such land out of the class of public lands so as to require their
disposal by special enactment.

In the cases of Fort Ellis (6 L. D., 46); Thomas J. Yeates (9 L. D.,
67); and Frank Bouslog (9 L. D., 104), it was held that the limitation
in section 9 of the act of February 14, 1853, spra, as to the amount
of land that may be withdrawn for a military reservation, is not appli-
cable outside the territorial boundaries of Oregon.

In section 13 of the act of May 26, 1864, supra, establishing the
Territory of Montana, it was provided:

That the constitution and all laws of the United States, which are not locally inap-
plicable, shall have the same force and effect within the said Territory of Montana
as elsewhere within the United States.

A similar provision was made in the act of March 3, 1863 (12 Stat.,
808), establishing the Territory of Idaho.
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July 25, 1887, one James H. T. Ryman made application to enter,
under the desert land act, a tract of land in the same section as that
applied for by Catlin, which was rejected by the local officers because
the same was "for land embraced in the Fort Missoula Military
Reservation." Thecase came before the Departnent on appeal, where
decision was rendered February 27, 1889 (not reported). It was held
in said decision that "the law restricting military reservations for
forts to an area of six hundred and forty acres within the bounds of
the Territory of Oregon as originally established was locally not inap-
plicable to the part of it which was subsequently included within the
limits of the Territory of Montana." In support of this construction
the case of Fort Boise Hav Reservation, .spTrt, was cited. The con-
clusion was therefore expressed "that the said executive order of
August 5, 1878, was in contravention of the provisions of an act of
Congress and therefore necessarily unauthorized and of no force and
effect." In view, however, of the fact that the War Department
retained full control over the land covered by said executive order,
further action upon Ryman's application was suspended until commu-
nication was had with that department with a view to obtaining a
relinquishment of the reservation involved, held as it was considered
in contravention of law. Your office was advised accordingly and
directed to transmit the reply of the War Department to such com-
munication to this Department for further directions in the case.
This was done, but in the meantime the War Department had sought
an opinion from the Attorney General in the matter. Having before
it the reply of the War Department and the said opinion of the Attor-
ney General, this Department passed upon Ryman's application
December 2, 1889, case of James H. T. Ryman (9 L.D., 600), con-
cluding as follows:

While the War Department assumes and exercises for military purposes full control
over the land in question and the military, under order of the said department, holds
actual possession of it, this Department will not interfere, and Ryman's application
must therefore be denied.

In considering the effect of the provision in section 13 of the act
of May 26, 1864, uprci, establishing the Territory of Montana, the
Attorney-General in the opinion referred to (Vol. 19 of the Opinions
of the Attorney General, page 370), used the following language:

It is said that the limitation of 640 acres for forts, at first especially applied to
Oregon Territory, and, afterwards, especially applied to Washington Territory, is in
force in Montana under the provision just quoted from the act of May 26, 1864,
because that limitation is not locally inapplicable to Montana.

But was it the purpose of Congress to make operative in Montana all the special
and local legislation in the statute books of the United States that might not be
locally inapplicable to that particular region? It is manifest that the argument that
would admit any particular special legislation would necessarily extend to all; the
language being "all laws . . . not locally inapplicable." The result of such an
interpretation of the act of 1864 would be a medley of laws, no one of which might
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be locally inapplicable to Montana, while, taken together, they would make an
incongruous mass of legislation.

In my view such was not the intention of Congress, but that intention was, I think,
to give effect in Montana only to all general laws of the United States not locally
inapplicable; such, for instance, as laws relating to civil rights, marine ports of entry,
etc. I do not think it would be reasonable or safe to give any larger sense to the act
of 1864.

In addition to the considerations already stated, it may be remarked that the
legislation specially applicable to Oregon was, as we have seen, made operative in
Washington Territory by express terms, and it may be entitled to some weight in this
discussion that during the period of eleven years which has elapsed since the alleged
invalid executive order of August 5, 1878, was made, Congress has seemingly acqui-
esced in that order, which would probably not have been the case if Congress had
thought that the executive department of the Government had acted in open disre-
gard of limitations of authority which were intended to apply to that department.

Unless, therefore, I should take the extraordinary position that the effect of section
9 of the act of 1853 (pra) was to impose a burden on all the land in the then Ter-
ritory of Oregon, and that Congress intended that the burden so imposed should run
with and follow that land, like a covenant, after the land bad ceased to belong to
that particular Territory, I must conclude that the executive order of August 5, 1887
[sic], was not in conflict with section 9 of the act of February 14, 1883 (upra), that
statute having no application to the subject whatever.

If it is objected that, if we exclude, as inapplicable to these lands in Montana, the
act of 1853 restricting the reservation to 640 acres, we for the same reason must
exclude the original act of 1850, which, it is said, grants to the President the power
to make any reservation. To this I answer that in my opinion the validity of the
executive order of August 5, 1878, and that of February 19, 1877, to which it was
Supplemental, rest not on that statute, but on a long-established and long-recognized
power in the President to withhold from sale or settlement, at discretion, such parts
of the national domain, open to entry and settlement, as he may deem proper. This
power Congress recognizes in the legislation above discussed, which does not grant
any such power, but only seeks to restrict one already existing. When Congress
creates an exception from a power, it necessarily affirms the existence of such power,
and hence the well known axiom that the exception proves the rule.

It may indeed be stated that Congress has, in other legislation, repeatedly recog-
nized the existence of this power of the President. For instance, the pre-emption
act of 29th of May, 1830 (4 Stat., 421), contains the following clause: "Norshall the
right of preemption contemplated by this act extend to any land which is reserved
from sale by act of Congress or by order of the President, or which may have been
appropriated for any purpose whatever." So by the preemption act of September
4, 1841 (5 Stat., 456), "land included in any reservation by any treaty, law, or proc-
lanmation of the President of the United States, or reserved for salines or for other pur-
poses, are exempted from entry under the act."

In addition to this Congressional recognition, the Supreme Court of the United
States has repeatedly adjudged the'existence of this power in the President. (Wol-
cottv. DesMoinesCompany, 5 Wall., 681; Grisar v. McDowell, S [sic] ib., 363; Wolsey
v. Chapman, 101 U. S. R., 755; Williams v. Baker, 17 Wall., 144; Wilcox v. Jackson,
13 Pet., 498).

It follows, therefore, that the President was fully empowered to make the execu-
tive order of August 5, 1878, and that while that order remains unrevoked the land
covered by it is not open to entry or settlement. In reaching this conclusion I have
not overlooked the distinction, claimed on behalf of the War Department to obtain,
between "posts" and "forts", and which some of the statutes seem to recognize,
but have preferred to rest my conclusions on the broader grounds that the restrict-
ive act of 1853 is wholly inapplicable to these lands in Montana.
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The above construction was accepted by the Department in the case
of Northern Pacific R. R. Co. (27 L. D., 505), and so much of the
decision in the case of Fort Boise Hay Reservation, supra, as denied
the right in the Executive to make a military reservation in Idaho, in
excess of six hundred and forty acres, was overruled.

It appears that the lands covered by the executive orders in ques-
tion are still under the control of the War Department, that is, they
have not been relinquished by that department and placed under the
control of this Department for disposal. At the date of the executive
order for the enlargement of the Fort Missoula military reservation
the land applied for by Catlin was a part of the public domain to which
he was asserting no claim. It is not therefore as if he were prej udiced
in any mianner by the withdrawal. As was said in the case of Grisar
v. McDowell, SUpraG:

If the lands were at the time a part of the public domain, as they must be con-
sidered to be, . . . . it is of no consequence to the plaintiff whether or not the Presi-
dent possessed sufficient authority to make the reservation in question. It is enough
that the title had not passed to the plaintiff.

The decision of your office herein is affirmed.

RIGHT OF WAY-RAILROAD GRANT-INDIAN LANDS-HIGHWAYS.

OPINION.

The grant of a right of way through the Indian Territory, made to the Kansas and
Arkansas Valley Railroad Company by the acts of June 1, 1886, and February
24, 1891, was of an easement only and not of the fee, subject to the legislative
power to declare and open highways or roads across such right of way wherever
necessary and proper for the public convenience; and under the act of June 30,
1902, providing for the allotment and disposal of the Creek Indian lands, the
Indian Office, under the supervision of the Secretary of the Interior, may make
orders establishing highways or roads over and across said lands, whenever neces-
sary for the public good, and enforce them across such railroad right of way by
removing the obstructing fences of the company.

Assistant A ttorney- General Campbell to tie YSecretary qf tide Interior,

o70Vem2ber 20, 1903. (J. R. W.)

I am in receipt, by reference of the Acting Secretary, October 15,
1903, of the communication from the Commissioner of Indian Affairs
of October 7, 1903, with enclosures and report from the United
States Indian Inspector for Indian Territory and the United States
Indian Agent, Union Agency, respecting complaint by the National
Attorney for the Creek Nation, to the effect that the Kansas and
Arkansas Valley Railroad Company had fenced its right of way through
certain allotments in the Creek Nation, and had not opened a certain
section line road, whereby certain allotees have no access to their land
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except by a long circuit. The reference requests my opinion in the
matter.

It appears by the enclosures that the Kansas and Arkansas Valley
Railroad has constructed and is operating a railroad, which is fenced
on each side, through township- 17 north, range 18 east, I. M., from
the town of Wagoner, on the north line of section 22, southeasterly to
beyond section 36, passing through parts of sections 22, 23, 26, 2,
and 36, a distance in a direct line of about three and a half miles, and
intersecting five section lines. The fence is continuous, with no open
public crossing, and but one private one about a mile southeast from
Wagoner, kept closed by gates. Sarah Barnett, a Creek citizen, has
taken the E.4- of the SE.- of Sec. 25 as her allotment, which is so
intersected by the railroad that thirty acres are on one side of the
railway and forty-five acres on the other. Minnie P. Cane, a minor,
by her father as natural guardian, has taken as her allotment the
NW.1 of Sec. 36, also intersected by the railway. These allotments
are substantially improved and productive farms, having as a common
boundary line the line dividing sections 25 and 36, which line is opened
as a public road, or highway, up to each side of the railway. The
railroad company has been requested by the authorities of the Creek
Nation to open its fentes and establish a highway crossing so as to
permit an uninterrupted highway along this section line, but the rail-
road company refuses so to do. If this road were opened the allottees
would have a convenient passage from one part of their lands to the
other, whereas now it requires the travel of a mile and a half to go
from one part of these intersected farms to the other, instead of a few
rods only, owing to the obstruction of the fenced right of way of the
railway. The railway company having been requested by the authori-'
ties of the nation to open the section line road-crossings has refused so
to do, apparently claiming that it is under no obligation to permit the
passage of highways, or to afford to proprietors whose lands are inter-
sected by it a passage across its right of way. It claims the right
itself to determine the necessity or propriety of a crossing, and to per-
mit a crossing only if itself deems such to be necessary, " voluntarily
and not because it is bound " to do so, and " without assuming any
expense with reference to the same."

This clear definition of a claim so high and imperious as to assert
itself sole judge of public and private right to intercommunication
and construction and use of highways and private ways suggests at
least a doubt if such claim is well founded. It can not be readily
conceded that the public have granted all right to convenient passage
by highways and to establish them, even to secure the more rapid
means of transport by railways. I am of opinion that the claim thus
made is not well founded.

The railway obtained its right of way under the acts of June 1,
93286-Vol. 32--03 20
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1886 (24 Stat., 3), February 24, 1891 (26 Stat., 783), and June 6, 1894
(28 Stat., 86), extending the last cited act. Nothing in these acts
purports to exempt the railway company from obligation to obey
future legislation respecting passage of its lines that development of
the country may necessitate. No matter is more essential to the
public convenience, progress, and prosperity than that of passage
from place to place over and by means of public roads and ways, and
no grant, like that of right of way to the railway company in the
present instance, can be held to exclude the power to declare and open
highways without an express legislative declaration to that effect.
Charles River Bridge v. Warren River Bridge (11 Pet?, 420, 39);
Belmont Bridge v. Wheeling Bridge (138 U. S., 287, 292). The right
which the railway company obtained by its grant was therefore sub-
ject to the legislative power to establish or to authorize the establish-
ing of such highways and roads as the future progress and development
of the country traversed should make necessary.

The grant was an easement only and not of the fee. The act provided,
Sec. 2 (24 Stat., 73; and 26 Stat., 783-4):

That said corporation is authorized to take and use for all purposes of a railway,
and for no other purpose, a right of way .... Prorided further, That no part of the
lands herein authorized to be taken shall be leased or sold by the company, and they
shall not be used except in such manner and for such purposes only as shall be nec-
essary for the construction and convenient operation of said railroad, telegraph, and
telephone lines; and when any portion thereof shall cease to be so used, such portion
shall revert to the nation or tribe of Indians front which the same shall have been
taken.

The act of June 30, 1902 (32 Stat., 500, 502, Sec. 10), providing for
allotment and disposal of the Creek lands, provides that:

Public highways or roads 3 rods in width, being ] and one-half rods on each side
of the section line, may be established along all section lines without any compensa-
tion being paid therefor; and all allottees, purchasers, and others shall take the title
to such lands subject to this provision. And public highways or roads may be estab-
lished elsewhere whenever necessary for the public good, the actual value of the land
taken elsewhere than along section lines to be determined under the direction of the
Secretary of the Interior while the tribal government continues, and to be paid by
the Creek Nation (luring that time; and if buildings or other improvements are dam-
aged in consequence of the establishment of such public highways or roads, whether
along sections lines or elsewhere, such damages, during the continuance of the tribal
government, shall be determined and paid in the same manner.

It is thus seen that while Congress has not expressly declared all sec-
tion lines to be highways, and the act does not of its own force make
them such, yet it expressly authorized the establishment of highways
on all such lines without compensation for the land taken, requiring
compensation only for buildings or other improvements taken or dam-
aged. I have not before me the Creek laws and am unable to say by
what proceedings, or in what manner, or if any provision is therein
made defining how public roads are declared, established, or opened.
The papers in the case, however, state that "the road is now open
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upon said section line up to the railroad on each side." This is not
disputed or questioned by the railway company, and I therefore assume
that such action has been had by the proper authorities as is necessary
under the power conferred by Congress for the establishment and
opening of the highway on the section line in question. No doubt can
exist of the power of Congress to grant such authority, and, assuming
from the record that such authority has been exercised, and the road
established, the refusal of the railroad company to open its fences is
merely an unlawful obstruction of the highway which the police of the
locality may lawfully by force remove.

If action has not in fact been taken by tribal authority under the
act of Congress above cited, then such power necessarily inheres in
the Indian Office, under supervision of the Secretary of the Interior
as its head, to determine the necessity and to make such orders and
enforce them.

The attorney for the Creek Nation, prosecuting the complaint on its
behalf, prays "that the road on the section line dividing sections 25
and 36 be opened as provided by law." The Indian agent, in his letter
of September 21, 903, says that the national attornev-
requests that the Missouri Pacific Railroad Company be notified. if I determine that
this crossing is a necessity, to open the same, and upon their failure or refusal to do
so, that the Indian policemen be instructed to remove the fences at that point and
open the road.

If by these statements it is intended to be indicated that no order
establishing a road at this point or along this section line has in fact
been made, and that the case is one of an application merely by the
Creek authorities for an order by the Indian Office establishing a road,
then, in my opinion, the record makes a proper case for action of the
Indian Office, which may, under the act above cited and after notice'
to the railway company consider the case, make an order establishing
a road if in its judgment necessary or proper for the public conven-
ience, and upon such order being made to enforce it by the Indian
police removing the obstructing fences.

Approved:
E. A. HITCHCOCK, Secretary.

FOREST RESERVES-TEMIPORARY WITHDRAWALS-3IN-ERAL LANDS.

INSTRUCTIONS.

Directions given that specific exception be made of mineral lands in all orders for the
temporary withdrawal of lands from entry and location with a view to determin-
ing whether they shall be included within a permanent forest reservation.

Secretary Iittchoock to the Commissioner of te General Land Offce,
(F. L. C.) Nove)eber 21, 1903. (W. C. P.)

The Department is in receipt of a letter of the 20th instant, asking
whether temporary withdrawals for proposed forest reserves have the
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effect of preventing mineral locations and entries being made upon
the lands thus withdrawn.

The act of June 4, 1897 (30 Stat., 36), explicitly provides that nothing
therein shall prohibit "any person from entering upon such forest
reservations for all proper and lawful purposes, including that of
prospecting, locating and developing the mineral resources thereof,"
and provides that any mineral lands in any forest reservation shall e
subject to location and entry under the mineral laws. In view of this
provision as to the effect of the creation of a forest reserve upon min-
eral lands included therein, there would seem to be no good purpose
served in withdrawing such lands under a temporary order for the
purpose of determining whether a permanent reservation shall be
established.

Without discussing the effect in law of a temporary withdrawal
Which contains no excepting clause in respect of mineral lands, the
Department is of opinion that good administration and the best inter-
ests of the public require that specific exception should be made
of mineral land, in substantially the language of the statute, in all
orders for temporary withdrawals in such cases. Your office is there-
fore directed to include such an exception in all orders hereafter issued.

It is presumed from your office letter that it was not intended to
withdraw mineral lands from entry and location by the temporary
orders heretofore issued, but that some of the local officers have given
such orders a different construction. To properly carry out the inten-
tion of your office it would seem advisable to instruct the various local
officers that it was not intended in any order heretofore issued to pre-
vent locations and entries under the mineral laws.

OI(LAIIOMA LAND-GREER COITNTY-OCCIPANT-SECTION 1, ACT OF
JANUARY 18, 1897.

CLANCY V. PARISH.

The preference right of entry accorded by section 1 of the act of January 18, 1897,
relating to lands in Greer county, Oklahoma, is limited to bona fide occupants of
the land on March 16, 1896.

Under said section a widow is entitled to make entry of any land in said county, not
exceeding one hundred and sixty acres, upon which her deceased husband had
actually established residence prior to March 16, 1896, which she can perfect
under her widow's right; and can also enter in her individual right other lands,
not exceeding one hundred and sixty acres, of which she was an actual bona
,fide occupant on March 16, 1896, and can purchase, in her individual right, one
hundred and sixty acres of additional land of which she was in actual possession
on said date; but she has no right of purchase of additional land, as widow,
under said section, by virtue of any occupancy of her husband.

Secretary litcheock to the Coin),nissioner of the General Land ce,
(F. L. C.) NTovemer 24, 1903. (E. F. B.)

With your letter of September 5, 1903, you transmit the appeal of
George W. Clancy from the decision of your office of July 24, 1903,
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refusing his application to contest the cash entry, made by Annie
Parish, March 15, 1902, for the SW.+ of Sec. 24, T. 8 N., R. 23 W.,
Mangum, Oklahoma, under the act of January 18, 1897 (29 Stat., 490),
providing for the entry of lands in Greer county, Oklahoma, and giv-
ing preference rights to settlers.

The defendant is the widow of Martin P. Parish, who died June 17,
1895. On September 11, 1897, she made homestead entry of lots 1,
2, 3, and 4, Sec. 19, T. 8 N., R. 22 W., as widow of said Martin P.
Parish, and on the same day she made homestead entry of the NE.-
of Sec. 24, T. 8 N., R. 23 W., in her individual right. Final proof
on both of said entries was made March 15, 1902, and final certificates
issued. On that day she also made cash entry for the SE.4 of said
section 24, as the widow of Martin P. Parish, and at the same time
made entry in her individual right for the SW.4 of the section.

George W. Clancy, the appellant herein, filed a protest against the
allowance of the last mentioned cash entry, contending that the defendant
had exhausted her right to purchase lands under the act of January 18,
1897, supra, when she made cash entry for the SE.- of said section as
widow of Martin P. Parish. You dismissed the protest, holding, in
effect, that the defendant as the widow of said Parish had the right
under the first section of said act to make homestead entry and pur-
chase additional land, by virtue of her husband's occupancy, and had
also the right to make homestead entry and to purchase additional
land under the provisions of said section in her own right, by virtue
of her individual occupancy.

The section of the act under which said entries were made is as
follows:

* That every person qualified under the homestead laws of the United States, who,
on March sixteenth, eighteen hundred and ninety-six, was a bonafide occupant of
land within the territory established as Greer county, Oklahoma, shall be entitled to
continue his occupation of such land with improvements thereon, not exceeding one
hundred and sixty acres, and shall be allowed six months preference right from the
passage of this act within which to initiate his claim thereto, and shall be entitled to
perfect title thereto under the provisions of the homestead law, upon payment of
land office fees only, at the expiration of five years from the date of entry, except
that such person shall receive credit for all time during which he or those under
whom he claims shall have continuously occupied the same prior to March sixteenth,
eighteen hundred and ninety-six. Every such person shall also have the right, for
six months prior to all other persons, to purchase at one dollar an acre, in five equal
annual payments, any additional land of which he was in actual possession on March
sixteenth, eighteen hundred and ninety-six, not exceeding one hundred and sixty
acres, which, prior to said date, shall have been cultivated, purchased, or improved
by him. When any person entitled to a homestead or additional land, as above
provided, is the head of a family, and though still living, shall not take such home-
stead or additional land, within six months from the passage of this act, any member
of such family over the age of twenty-one years, other than husband or wife, shall
succeed to the right to take such homestead or additional land for three months
longer, and any such member of the family shall also have the right to take, as before
provided, any excess of additional land actually cultivated or improved prior to
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March sixteenth, eighteen hundred and ninety-six, above the amount to which such
head of the family is entitled, not to exceed one hundred and sixty acres to any one
person thus taking as a member of such family.

In case of the death of any settler who actually established residence and made
improvement on land in said Greer county prior to March sixteenth, eighteen hun-
dred and ninety-six, the entry shall be treated as having accrued at the time the
residence was established, and sections twenty-two hundred and ninety-one and
twenty-two hundred and ninety-two of the Revised Statutes shall be applicable
thereto.

Any person entitled to such homestead or additional land shall have the right
prior to January first, eighteen hundred and ninety-seven, from the passage of this
act to remove all crops and improvements he may have on land not taken by him.

Prior to the passage of said act the lands in Greer county, Okla-
homa, were not subject to settlement and entry under the land laws of
the United States, and the occupancy of such lands, as public lands of
the United States, prior to that date was without authority. No right
whatever was secured by such occupancy until it was conferred by the
act aforesaid, which gave to every person who on Jfarch 16, 1896,
was a bova fide occ lwan t of such land, the preference right for six
months from the passage of the act, to make homestead entry of the
land occupied, not exceeding one hundred and sixty acres, and to
every such person, was also given the right to purchase any additional
land of which he was in actual possession on lfiarlch 16, 1896, not
exceeding one hundred and sixty acres.

The actual bw flde occupancy of the land at the particular date
named in the act is the test of the right to make any entry under said
section. Bobbitt v. Endsley (30 L. D., 435). As Parish acquired no
right whatever by reason of any occupancy of the land prior to March
16, 1896, and having died prior to that date, he left no right by virtue
of his bare occupancy that was protected by the act, unless there is
some provision in the statute recognizing that such occupancy could
have been perpetuated by the occupancy of his widow at the specific
date fixed by the act. If there is such provision, it must be found
in the second paragraph of said section, which provides that in case of
the death of any settler Heho actually establisled esidence and made
improvements on lands in said county prior to March 16, 1896, the
entry shall he treated as having accrued at the time the residence was
established, and sections 2291 and 2292 of the Revised Statutes, pro-
viding for the perfecting of entries by the widows or heirs of deceased
entryinan, shall be applicable thereto.

It will be seen that there are two classes provided for by said sec-
tion. First: Bonafide occupants of the land on March 16,1896-who
need not be actual residents--who are given a preference right to
make homestead entry of the lands occupied to the extent of one
hundred and sixty acres, and to purchase the same quantity of addi-
tional lands of which they were in actual possession at said date.
Second: The widow and heirs of a deceased settler, who actually
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established residence and made improvements on land in said county,
prior to March 16, 1896. In the latter class the entry may be made
by the widow, or heirs, in case of her death, and such entry shall be
treated as having accrued at the time the residence was established.
The section secures to the widow and the heirs the same right that is
secured by the general homestead law, and fixes the initial period of
her right, not on March 16, 1896, but at the time the residence of the
husband was established.

Under this section the widow is entitled to make entry of any tract
of land in said county, not exceeding one hundred and sixty acres,
upon which her deceased husband had actually established residence
prior to March 16, 1896, which she can perfect under her widow's
right, and can also enter in her individual right other lands not
exceeding one hundred and sixty acres of which she was an actual
bona fde occupant on March 16, 1896, and can purchase one hundred
and sixty acres of additional land of which she was in actual posses-
sion on said date.

Her right to make entry of lands and to purchase additional lands
is, however, by virtue of her individual occupancy at the specific
date fixed in the act, and not by virtue of any occupancy of her hus-
band, who was not in life at that date. But she has no right of pur-
chase of any additional land under the second paragraph of said
section, which confers upon her merely the widow's right under the
general homestead law.

As the protestant does not claim any right by settlement upon the
particular tract covered by his protest, the defendant will be allowed
the right to elect which of the tracts she desires to purchase under
her individual right, and the other entry will be canceled.

Your decision is modified.

FOREST RESERVES--LIEU SELECTION-OCCUPANCxY-ACT OF JUNE 4,
1897.

JAMES M. MILLER.

Defined rights of occupancy, in the nature of easements and protected by statutes,
which can not be injuriously affected by disposal of the fee of the servient lands,
do not exclude such lands from selection under the act of June 4, 1897.

Secretary Hitchecock to the CosnRis8ioner qf the General and Offlce,
(F. L. C.) Novemnber 4, 1903. (J. R. W.)

James M. Miller appealed from your office decision of June 4, 1903,
rejecting his application, number 3147, your office series, under the
act of June 4, 1897 (30 Stat., 36), to select the SW. 1 NW. , Sec. 32,
NE. N NW. , Sec. 30, T. 6 S., R. 28 E., and the NW. 4 SW. , Sec. 21,
T. 8 S., R. 27 E., N. M. M., Roswell, New Mexico, in lieu of lands
relinquished to the United States.
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The only question presented by the record arises from the fact that
your office records show that February 8, 1900, the Pecos Valley and
Northeastern Railway Company, prior to the date of Miller's appli-
cation, filed its plat under the act of March 3, 1875 (18 Stat., 482),
claiming right of way and station grounds, comprising eight acres in
the northwest part of NW. 4 SW. , Sec. 21, T. 8 S., R. 27 E., one of
the subdivisions applied for by Mr. Miller. This plat was approved
by the Secretary of the Interior July 12, 1900. Miller's non-mineral
and non-occupancy affidavit states that-

Said land is essentially non-mineral in character, has upon it no mining or other
improvements, and is not in any manner occupied adversely to the selector except
the right of way and depot grounds of the p. T. and N. E. Ry., now used by said
company, being some 8 acres of the NW. of SW. of Sec. 21, Tp. 8 S., of Rge.
27 E., to which 8 acres more or less your applicant waives his rights, if any.

Your office held that-

The act of June 4, 1897, supra, confines the right of selection to " vacant land
open to settlement," and this is held to require proof by the selector that the tract
applied for by him is not, as a matter of fact, occupied adversely to him. The lan-
guage of the statute appears to sufficiently express the intention of Congress to limit
the right of selection to land unoccupied as a matter of fact by anyone other than
the selector, without regard to the character of such occupation.

* * * * * * *

It is admitted that that tract is occupied, not only by the right of way, or line, of
the railroad, as to the effect of which, if alone to be considered, a reasonable doubt
might be entertained, but, to the extent of about eight acres, as station grounds at
Campbell Station. This implies an occupation of some importance and one liable to
be continuing and increasing. I do not think a tract admittedly in that condition
can properly be held to be subject to selection as unoccupied land, and therefore
hold that the selection must be rejected as to the said NW. 4- SW. 1, Sec. 21, T. 8 S.,
R. 27 E.

The occupancy of the railroad company is not of the tract, nor does
it affect any part of the tract outside the lines of its filed plat segre-
gating that portion to which it claims rights. While its right in and
to the portion it claims is a mere easement, that right is defined and
fully protected by the law under which it is taken, so that a reserva-
tion of its right is not necessary in a patent granted by the govern-
ment upon disposal of the tract. Dunlap v. Shingle Springs and
Placerville R. R. Co. (23 L. D., 67); Denver and Rio Grande R. R.
Co. v. Clack (29 L. D., 478). Defined rights of occupancy in the nature
of easements granted and protected by statute and which can not be
injuriously affected by disposal of the fee of the servient lands, do
not in view of the Department exclude such lands from selection
under the act of June 4, 1897.

Your office decision is therefore vacated and the case remanded to
your office for further proceedings, in which the railway easement will
be disregarded, and, if no other objection appears, the selection will
be approved.
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SIMULTANEOUS SETTLEMENTS-DIVISION OF LAND.

DUNAGAN ET AL. V. SPARKS.

There is no authority under the law, in case of simultaneous settlements upon the
same tract, for dividing the land between the contesting parties, without their
agreement and consent.

Secretary IliteAcock to the Comnigmisoner of the General Land Office,
(F. L. C.) November 27, 1903. (D. C. H.)

The land involved in this case is the S.1 of the NW.T of Sec. 24, T.
3 N., R. 9 W., Lawton, Oklahoma, and was opened to settlement and
entry October 5, 1901 (31 L. D., 107).

The record in the case shows that on October 5, 1901, Penola Sparks
made homestead entry for the above deseribed land; that on October
8, 1901, Joseph F. Dunagan filed contest against said entry, alleging
settlement on said land immediately after twelve o'clock midnight of
October 4, 1901, and prior to the settlement or filing of the said Penola
Sparks; that he posted notices of his claim on said tract, cut some
brush, dug some holes, and made other substantial improvements. It
also appears that on October 26, 1901, Thomas W. Caldwell filed a
second contest against said entry, alleging prior settlement, that he
entered upon said land immediately after midnight of October 4, 1901,
and made actual settlement by erecting a dwelling-house and moving
his family and household goods on said land. The said contests were
consolidated and a hearing duly had, at which both the said contestants
appeared and submitted testimony, the defendant, after due notice,
making default.

The local officers from the evidence submitted found in favor of the
second contestant, Caldwell, and recommended that defendant's entry
be canceled and that Caldwell be allowed to enter said land. Dunagan
appealed to your office, where, on July 2, 1903, a decision was ren-
dered canceling the defendant's entry and closing the case as to her.
This leaves only to be determined the question of priority between
Dunagan and Caldwell. Your office held that, inasmuch as it appeared
from the evidence that the said contestants made simultaneous settle-
ments in good faith and followed same up within a reasonable time by
placing permanent improvements on the'land and establishing residence
thereon, each of the said contestants should be awarded the subdivision
upon which he had settled and placed improvements, and that Caldwell
should be allowed to enter the SW.j4 of the NW.-1 and Dunagan the
SE.& of the NW.j of said land. From your said decision the contest-
ants, Caldwell and Dunagan, have each appealed to the Department.

There does not appear to be any authority under the law, on a find-
ing of simultaneous settlement, for dividing the land between the
contesting parties without their agreement and consent, and your office
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judgment apportioning the land as aforesaid between the said contest-
ants being without legal warrant and authority is vacated and set
aside. (Sumner v. Roberts 23 L. D., 201; Hopkins v. Wagner et al.,
23 L. D., 400.) In this connection, see also Harding v. Moss (24 L. D.,
160); Irwin v. Newsom (24 L. D., 189); Hall v. Mitchell (24 L. D.,
584).

In this case both the contestants claim to have entered upon the land
in controversy immediately after twelve o'clock on the night of Octo-
ber 4, 1901, and to have made initial acts of settlement, and each claims
to have followed his acts up within a reasonable time by permanent
improvements and residence. It appears from the testimony that the
said contestants entered upon the land at or about the same time and
commenced their initial acts of settlement; that Dunagan drove a stake
in the ground with notice of his claim affixed thereto; that he cut some
brush and piled it by the stake, and chopped some holes in the ground
with an axe; that after performing said acts of alleged settlement he
left the land the same night, and was absent therefrom for three or
four days, when he returned to the claim, commenced the erection of
a house, and completed same in a short time and established residence
therein. The testimony shows that Caldwell went upon the land on
the night of October 4, 1901, with a load of lumber and immediately
commenced building a house; that he erected the frame and put some
of the weather-boarding on, and slept in the improvements that night;
that the next day he went to the home of his wife's father, about
eight miles distant, got his wife and children and some household
goods, and returned to the claim, and that he and his family slept that
night in the house, and have ever since maintained residence on the
claim.

It appearing from the evidence that the initial acts performed by
Caldwell when he entered upon the land on the night of October 4,
1901, were of a substantial and permanent character, showing clearly
his intention to appropriate the land under the law, and that said acts
were followed up with the utmost diligence by the erection of a house
and the establishment of residence on the claim, the Department holds
that lie was the first actual settler on the land, and as such entitled to
make entry for the whole of the tract in controversy.

The decision of your office, in so far as it holds the entry of Penola
Sparks for cancellation, is affirmed, and it being the opinion of the
Department that Caldwell has the superior right to the land in con-
troversy, he will be allowed to enter the entire tract claimed by him
and upon which he has settled, and it is so directed.
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FOREST RESERVE-LIEU SELECTION-ACT OF JTNE 4, 1897.

FRANCIS W. GIRAND.

Defects in or omissions from the abstract of title of the base lands acconpanying an
application to select lands under the exchange provisions of the act of June 4,1897,

which are cured or supplied by the records of the land department, will be dis-
regarded in passing upon the sufficiency of such application and the showing
made in support thereof.

An application to select lieu lands under the exchange provisions of the act of June
4, 1897, can not be allowed where it is shown by the abstract of title accom-
panying the same that there is excepted and reserved from the tract assigned as
base for the selection a strip of land for railroad purposes and that said base
land is encumbered by a perpetual obligation to maintain fences inclosing such
reserved strip.

Secretary Ilitcheock to the Con)mm&ss oqeir of the General anc Ofilee,
(F. L. C.) November 27, 1903. (J. R. W.)

Florence A. Coffin, as attorney in fact for Francis W. Girand,
appealed from your office decisions of June 20, and August 29, 1903,
rejecting her two applications under the act of June 4, 1897 (30 Stat.,
36), to select the fractional NE. 4 NW. , Sec. 1, T. 37 N., R. 28 W.,
in lieu of the NW. 4 NW. 4, Sec. 13,T. 21 N., R.7 E., G. and S. R. M.,
and to select the fractional NW 4 NE , Sec. 1, T. 37 N., R. 28 W.,
in lieu of the NE. 4 NW. 4, Sec. 13, T. 21 N., R. 7 E., G. and S. R. M.,
both tracts assigned as base for the selections being in the San Fran-
cisco Mountains Forest Reserve, and the lands applied for subject to
entry at the St. Cloud local office, Minnesota.

October 20, 1902, the applications were presented at the local office
and rejected for defect of the abstract to show title in the applicant
to the land assigned as basis therefor. The applicant appealed to
your office, which affirmed the action of the local office. The objec-
tions to the abstract of title were that (1) it failed to show origin of title
out of the United States; (2) two easements, hereafter noticed, granted
or reserved by the deeds shown by the abstract. For these defects your
office, June 20, 1903, rejected the selections. August 25, 1903, coun-
sel for the applicant requested your office to-

return all abstracts and deeds to the district office for delivery to the party entitled
thereto, so that the defect in the title can be cured and the abstract continued.
While this is being done, I have the honor to request that further action in pursu-
ance of said letter " R " be suspended.

Your office held, August 29, 1903-

that there was no condition attached to the rejection of Girand's applications to
select; the rejection was outright subject to appeal by Girand. Such being the case,
this office must decline to comply with your request.

Your office letter states that " the records of this office reveal also
that patent has in fact issued from the government to the Santa Fe
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Pacific Railroad Company." This being a fact of record in your office,
it removed all objection to the title for failure of the abstract to show
initiation of title out of the United States. An abstract of title is not
of the substance of an exchange under the act of June 4, 1897. The
act authorizes an " owner" of land in a forest reserve to relinquish it
to the United States and to select land in lieu thereof. The require-
ment of an abstract of title from the grant by the United States back
to the United States is purely an administrative one as evidence merely
and to aid the land department in determining whether the relinquisher
was owner, so that good title is vested in the United States by the
deed of relinquishment. But the records of the land department are
the primary evidence of the fact of passing of title out of the United
States, and when such fact is thereby shown your office needs no
further evidence by abstract of title or otherwise as basis for its action
upon the title tendered to the government. Though the abstract of
title may be in that respect defective, it is error of your office to reject
the title for that reason. If its own records supply the omitted fact,
such defect is formal merely, is cured by the record, and should be
disregarded in disposal of the case by your office.

In the present case your office record showed that title passed from
the government to the Santa Fe Pacific Railroad Company by patent.
The abstract then showed that said company, April 16, 1898, conveyed
to T. G. Norris, who June 4, 1902, conveyed to Francis W. Girand,
who by deeds of July 5, 1902, and August 25, 1902, conveyed to the
United States under the exchange provisions of the act of June 4,
1897. It only remained to consider whether the existence of other
conveyances that might affeet or divert the title was by the certificates
to the abstract clearly excluded, and whether the title as shown by the
deeds was free of liens, easements, or other incumbrances of objec-
tionable character.

The certificate of the county recorder is:
that the within and following 11 pages constitute a full, true, correct and complete
abstract of the title to the above described real property, according to the records of
my said office, certificate and caption excepted from paging.

Examination of the abstract shows, commencing next after this
certificate, but eight numbered pages, instead of eleven, as stated, the
eighth being folloiwed by another page not numbered of Girand's
second deed of August 25, 1902, to the United States. This is fol-
lowed by another page, not numbered, carrying the certificate of the
clerk of the district court as to judgments and of the county treasurer
as to taxes. The abstract is thus indicated to be three (3) pages short
of what it consisted of at the time it received the certificate of the
county recorder. This does not conclusively show that sheets have
been removed, but destroys the evidential character of the abstract
and prevents its approval until re-examined and re-certified by the
county recorder.
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The next question presented, passing this defect and assuming it to
be removed, is, do the deeds shown by the abstract vest a title in the
United States free of liens, easements, or other incumbrances of
objectionable character?

Number 5 of the abstract shows a conveyance by warranty deed of
T. G. Norris and wife, October 27, 1893, to the Arizona Lumber and
Timber Company, a corporation, whereby the-
grantors grant, sell and convey unto said corporation all the trees and timber 15"
and over at the butt, standing, growing or being on Section Thirteen (13), Township
Twenty-one (21), Range Seven (7) East, together with the permanent easement of
way and the right to the use of any and all parts of said tract of land for the purpose
of logging and lumbering over, across and upon said land until said timber is
removed.

This was over four years prior to the conveyance of the land by the
railroad company to Norris, April 16, 1898, but as Norris's deed was
a warranty, his title when obtained inured by estoppel to cure the
defect of title in his conveyance.

Page 6 of the abstract shows that July 1, 1902, the Arizona Lumber
and Timber Company, incorporated, by its president and secretary
thereunto authorized by its board of directors, by quitclaim deed,
released and reconveyed the land to Thomas G. Norris. Your office,
however, held that " there is nothing shown as to the release of the
permnanent easement granted in the deed from Norris to the Arizona
Lumber and Timber Company in 1893." Therein your office clearly
erred. The Arizona Lumber and Timber Company had no other
interest in the land except the easement to enter and remove the tim-
ber. The easement though in the deed stated to be " permanent " was
" for the purpose of logging and lumbering," and was only " until
said timber is removed." The easement bad no more permanence
than its purpose. It was an incident to the grant of the trees. When
the right to remove the trees terminated, or was well released, the
easement also ceased.

The deed by the railroad company to Norris, page 4 of the abstract,
contained a clause:

Reserving to said grantor, all that portion of said land, if anv, which lies within
lines drawn parallel with and one hundred feet in width on each side of the center
line of its railroad, as now constructed or hereafter to be constructed, and any
greater width where necessary permanently to include all their cuts, embankments
and ditches, and other works necessary to secure and protect the main line of said
railroad.

The "one hundred feet in width on each side of the center line of
its railroad" is not conveyed by the deed. The reservation is not of
an easement or right of way, but of the land itself, and as there is
prefixed totheabstracta blue print chartpurportingto showthelocation
of such reserved land excepted from the deed, this chart, if properly
authenticated, would make the excepted and reserved land definite
and certain, segregating it from the government subdivision in which
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it lies, and thereby show the area and portion conveyed to Norris,
and, that being so ascertained, the remaining fractional parts of the
tract constitute valid base for selections under the act of June 4, 1897.
Ricard L. Powell (32 L. D., 121). The blue print chart, however, is
not authenticated. It precedes the certificate of the county recorder,
and is not referred to or included in that certificate, which certifies
only "the within and following 11 pages," of which only eight have
reached the Department. Nor is it certified by the chief engineer
officer of the railroad company. It is annexed to the abstract and
may have been intended to be a part of it, and to be covered by the
authenticating certificate, but its position and the wording of the cer-
tificate exclude it.

The deed of the railway company contains the further reservation:

also reserves a right of way fifty feet wide for pipe line or open ditches or ditch,

where necessary to convey water to said railroad, and wider if necessary.

This reservation is of an easement or right of way only. The chart
does not indicate an assertion, or location and fixing of sueh right
upon the ground, but there is no limitation within which it shall be
located and defined. While the nature of the easement is not in itself
objectionable, and it is such as the Secretary of the Interior might
approve upon the submission of a map conformable to rules and regu-
lations, the reservation of such easement is objectionable because of
its indefinite character as to location upon the ground and as to time
when such water conduit or canal may in future be made. As it
could not be granted if presented as an application for the Secretary's
approval, a conveyance of the land subject to such a reservation can
not be accepted. It is therefore necessary that this reservation shall
be released by the company before the title can be accepted.

Another objectionable feature of the title tendered is that in the
deed of the railroad company to Norris the consideration is stated to
be $1600 paid-

and the further consideration that the said T. CT. Norris and his grantees, and all
subsequent grantees shall build and maintain at all times in good repair a lawful

fence along the right of way on the herein described land at all places where the

said land adjoins the right of way of the said Santa Fe Pacific Railroad Company.

Whether this is to be construed as a continuing agreement which

the successive grantees become parties to and assume performance of
by accepting the title, or is, as stated, a part of the consideration
for failure of which title would be forfeited, or is a covenant running
with the land, for breach of which damages would be awarded and
imposed upon the land, is here immaterial, as it clearly is within the
definition of an incumbrance, which is-

any right to, or interest in, land which may subsist in third persons, to the dininu-

tion of the value of the estate of the tenant, but consistently with the passing of

the fee.
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The United States can not under the act of 1897 accept title to land
burdened with the perpetual obligation to maintain fences, and this
part or obligation of the consideration clause of the railway company's
deed must be released before the title can be accepted.

The local office properly rejected the applications, as the title shown
by the abstract did not show origin out of the United States. But
when the applications reached your office, and its records showed that
title had passed from the United States to the railroad company, from
which the applicant derived title, and the abstract of title certified by
the county recorder to be " full, true, correct and complete," showed
that no other grant of the land had been made by the patentee com-
pany, the title should not have been rejected because the patentee had
not recorded its patent. Your office should consider its own record,
together with the abstract of title, in determining if the applicant,
proponent of the title, was owner of the land he assigned as base for
the selection.

No other objections to the title proposed are disclosed by the record
now here than the two above mentioned in the deed by the railroad
company. If they can be removed by the proponent within a reason-
able time, prompt adjustment of his right to make selection and econ-
omy of administration require that he be permitted to do so, rather
than to be required to make another selection necessitating another
examination of the record. The applicant will therefore be allowed
reasonable time, to be fixed by your office, to complete and perfect
his abstract and to remove from the title to the land the two incum-
brances noted, upon compliance with which requirements, if no other
defect appear, the applications will be approved.

Your office decision is vacated, and the papers are herewith returned
for further proceedings appropriate thereto.

INDIAN LANDS-RESERVATION-TOWNSITE-ACTS OF JUNE 27, 1902,
AND FEBRUARY 9, 1903.

RICHARDS TowNSITE.

Section 5 of the act of June 27, 1902, appropriating a portion of the ceded Chippewa
lands in Minnesota to be selected and set apart as a reservation for experimental
forestry purposes, was not repealed by the act of February 9, 1903, relating to
townsites; and when said lands had been selected and segregated by the land
department, in accordance with said section, they were excluded from any other
appropriation, by townsite entry, or otherwise.

Promulgation of an order of withdrawal of lands for the purpose of carrying into
effect the provisions of section five of the act of June 27, 1902, is not essential,
since said lands were never opened to settlement or entry; but where prior to
final action under said act, in the absence of such promulgation and in ignorance
of the order of withdrawal, a townsite settlement was in good faith made upon
lands included therein, under the act of February 9, 1903, the land department
may modify the order of withdrawal and exclude therefrom the lands embraced
in the townsite application.
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Secretary HItcheock to te Commissioner of the General and Offce,
(F. L. C.) -November 28, 1903. (J. R. W.)

The Commissioner of Indian Affairs, by letters of October 15, and
22, 1903, reported the occupation by certain parties of section 28,
township 145 north, range 28 west, 5th P. M., in the ceded Chippewa
Reserve, Minnesota, for townsite purposes, under the act of February
9, 1903 (32 Stat., 820), and requested an early decision upon the ques-
tions presented, so that he might advise the acting agent at Leech
Lake Agency.

October 17, 1903, the matter was referred to your office for report.
October 26, 1903, your office reported that the lands are within the
area of about 300,000 acres designated by the plan submitted by the
Department of Agriculture and approved by this Department April
23, 1903, to be temporarily withdrawn from disposal, from which are
to be selected by the Forester of the Department of Agriculture the
200,000 acres of pine lands authorized by section of the act of June
27, 1902 (32 Stat., 400). Your office was of opinion-

First. That the act of February 9, 1903, spra, authorized townsite
settlement and entry on the ceded lands from its passage.

Second. That the approval by this Department April 23, 1903, of
the plan submitted by the Department of Agriculture operated as a
withdrawal of all lands within the designated area from any appropria-
tion or settlement until the selections contemplated could be made and
the excess of land released from its operation.

Third. That, as Congress intended by the act of February 9, 1903,
to allow townsite settlement and entry of " pine land" without waiting
sale and removal of the timber, the minimum price to be paid upon
such entries must include the appraised value of the timber thereon,
in addition to the price of the land.

Your office recommended that no townsite settlement or entry be
allowed within the area of lands withdrawn April 23, 1903.

The townsite claimants asked and were allowed an oral hearing
before the Department. They contended: 

1st. That it is not in the power of the Department to withdraw
lands in any part of the ceded reservations from operation of the act
of February 9, 1903.

2d. That, granting the power to make such withdrawal, the attempted
one is inoperative, because (a) no formal order was made or promul-
gated, and () had it been formally made and promulgated, it is inef-
fectual, because it includes an area in excess of the reservation author-
ized by the act of June 27, 1902.

3d. That as no final action has been taken under the act of June 27,
1902, the Department may modify its action of April 23, 1903, and
permit the entry applied for, and should do so under the circumstances
of the present case.
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The first and second contentions can not be sustained.
The act of June 27, 1902, appropriated 200,000 acres of the pine

lands, termed forestry lands, to be selected and set apart for experi-
ment in reforestation, which lands, with not to exceed 25,000 acres of
the included or contiguous agricultural lands necessary to economical
administration of the forestry lands, were constituted a forest reserve
under the act of March 3, 1891 (26 Stat., 1103). The act of February
9, 1903, did not in terms or by necessary implication repeal this pro-
vision. There remains a large area of ceded lands upon which the

-later act may operate. The policy of Congress has been to eliminate
from the forest reserves all private holding of land within them. To
that end the exchange provisions of the act of June 4, 1897 (30 Stat.,
36), were directed. By the act of March 3, 1891, the President was
authorized " to set apart and reserve " as "public reservations" lands
as forest reserves, and by the act of June 27, 1902, " the forestry
lands" upon removal of the timber-
shall without act, resolution, or proclamation forthwith become and be part of a
forest reserve, the same as though set apart by proclamation of the President in
accordance with the act of Congress.

-There is no mistaking this language, or room for construction.
Congress having plenary power over the disposal of public lands, set
apart and dedicated this area from the ceded lands, and all that
remained for the land department was to select and segregate the res-
ervation from the other ceded lands. When that is done, such dedi-
cation is complete and excludes any other appropriation, by townsite
entry, or otherwise, until Congress relieves the land from such reser-
vation, which clearly is not done by the act of February 9, 1903, there
being other lands upon which that act may operate.

Nor is the second contention well founded. The land department is
charged with the duty of segregating from the ceded lands the reserve
created by Congress. The general body from which it is to select the
reserved land is broken and intermingled with allotted lands, none of
which can be taken, and agricultural lands, only a limited amount of
which can be included, and the government is engaged in a public
work whereby an uncertain area of lands in the general body from
which the reserve is to be taken will be flooded by the Lake Winnibi-
goshish dam and reservoir, for the improvement of the Mississippi
River. The engineers are at work. but have not yetcompleted their
survey of the flowage lines, and it can not be told with certainty what
lands will be flooded and rendered unsuitable for reforestation and
unfit to be included in the forest reserve.

Confronted by these conditions the land department must of neces-
sity withdraw from present appropriation what may prove to be a
somewhat larger area of land than is to be permanently reserved, so
that it can execute the will of Congress and have, when such factors
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now uncertain are determined, the area of land that Congress has
dedicated. In determining the area of the temporary withdrawal, it
has exercised its best judgment, and its action in that respect is in
accord with long established practice. There is, however, no ascer-
tained or certain excess. Until an excess is ascertained it can not be
said that the withdrawal made is in excess of authoritv conferred.

But it is insisted that no withdrawal was in fact made. This con-
tention rests upon an assumption that a withdrawal can only be made
by formal order promulgated as a decision or order to the local office
and the public. The lands in question were not open to settlement and
the same need of promulgation did not exist as in case of lands open
generally to appropriation under the land laws. It would not ordi-
narily occur that population would gather and make an urban settle-
ment where the surrounding lands are not subject to individual appro-
priation.

Executive orders are, however, merely rules for action of the exec-
utive departments, and are in their nature effective from their date,
whether promulgated or not. As no entry could be made at the local
office for these ceded lands, it was not necessary that the local office be
advised of the withdrawal.

Nor is it open to doubt whether there was a withdrawal of these
lands. April 18, 1903, your office reported to the Department two
plans of proceeding, recommending adoption of that in which a certain
area circumscribed and indicated on an accompanying map be withheld
from appropriation, and that the area-

outside the first selection and within the heavy black line be opened neither to lum-
bering nor settlement until the Bureau has made its final selection therein. The
Bureau of Forestry is prepared to make a first selection under this second plan of
approximately 105,000 acres, of which 90,000 is classed as pine land and 15,000 as
agricultural land, upon the following two conditions:

(a) That for all land included in the first selection which shall hereafter be found
to lie within the fowage line now being delineated by the War Department, an
equal area shall be allowed to the reserve in further selections.

(b) That for all lands within the limits of the first selection now in process of
allotment, or which shall hereafter be allotted to the Indians (and which are
included in the approved lists received by this Bureau from the Secretary of the
Interior), an equal area shall be allowed to the reserve in further selections.

April 23, 1903, such recommendation was approved by the Depart-
ment. This was all that was necessary to effect a valid withdrawal of
lands so circumscribed. For reasons therein appearing and herein-
before shown, a definite selection limited to the area fixed by law and
naming the particular sections was not then, nor is now, possible, and
all that was possible was a temporary and approximate withdrawal
preparatory to definite selection when data should be obtained ena-
bling the land department to make a definite and final one.

That the Department can modify its action of April 23, 1903, is no
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doubt true, no final action having been taken as to designation of the
forestry lands appropriated by the act of June 27, 1902. While it is
not essential to the effect of an order of withdrawal that it should be
promulgated to the public, yet the Department may properly consider
the fact that no promulgation or notice to the public had been made
of such order in considering the claims of those acting in ignorance of
it. In the present instance, the townsite settlement has been made in
faith of the act of February 9, 1903, and in entire ignorance of the
action of the Department, April 23, 1903. It is therefore deemed by
the Department proper to modify the order of April 23, 1903, so as

'to exclude therefrom the lands in section 28, township 145 north,
range 28 west, embraced in the Richards townsite application.

That there may not be further question as to the order of with-
draw~al or any action by the public in ignorance of it, you are hereby
directed to at once temporarily withdraw and reserve from disposition
other than that provided by the act of June 27, 1902 (32 Stat., 400),
all the lands included in departmental action of April 23, 1903, except
those lands covered by the Richards townsite application, and you
will promulgate this order and your order of withdrawal by trans-
mitting a copy of each to the local land office and to the Commissioner
of Indian Affairs for his information.

FOREST RESERVE-LIEU SELECTION-ACT OF JIJNE 4, 1897.

AUGUSTE FERRIER.

An application to select lands under the exchange provisions of the act of June 4,
1897, must be accompanied by a certificate from the clerk of the proper court of
the county wherein the base lands are located, showing that there are no judg-
ments of record or suits pending affecting the title to said base lands, and also
by an affidavit of the applicant that such lands have not been assigned as base
for any other application made by him under said act.

Secretary Jiitclicock to the Conisnisioner of the General Iand Offee,
(F. L. C.) Novem9Jber 28, 903. (J. R. W.)

Auguste Ferrier appealed from your office decision of June 19. 1903,
rejecting his application under the act of June 4, 1897 (30 Stat., 36),
to select the SE. SW a, Sec. 20, and the NW. NW. , Sec. 29, T.
17 N., R. 4 E., B. M., Boise, daho, in lieu of land in Sec. 33, T. 4 N.,
R. 15 W., S. B. M., California, situate in the Pine Mountain and Zaca
Lake Forest Reserve, Los Angeles county, Calif ornia.

The application was rejected by the local office for want of a cer-
tificate from the clerk of the proper court of Los Angeles county,
California, showing that there are no judgments of record or suits
pending affecting the title to the land assigned as base for the applica-
tion and for lack of an affidavit by Auguste Ferrier that such land
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had not been assigned as base for any other application made by him.
The action of the local office, on Ferrier's appeal to your office, was
affirmed.

The appeal here assigns both these rulings as error, and are in sub-
stance that no certificate of the clerks of the courts should be required,
but that the certificates of the abstract company and of the county
recorder should be accepted as sufficient, and further that no affidavit
should be required from the applicant that he had not assigned the
same land here offered as base for previous applications under the act.

It would be sufficient here to say that neither the certificate of the
recorder nor of the abstract company upon the present abstract pro-
fesses to negative or speaks upon the existence of judgments, so that
the abstract is wholly deficient in that respect. But had the certificates
professed to speak to that question, there was no error in your office
decision.

The land department must take cognizance of the law that the United
States circuit and district courts hold terms in that county, and that
proceedings therein may affect the title to such lands, and judgments
in those courts are liens upon lands in that county, as well as those in
the state courts. The recorder of said county is charged with no official
duty in regard to the proceedings in the courts or to judgments by
them rendered, and his certificate, if made, is extra-official, amounting
to no more than an unofficial statement that he has examined the records
in the offices of the clerks of the courts and finds no suits pending, or
judgments that affect or are liens upon the title to such lands. Such
a certificate is not within the obligation of his oath of office, or within
the liability of his official bond, if untrue. The mere statement of the
legal effect of such certificate shows that it has no evidential value and
adds nothing to the credit due to the asbtract.

Nor is the certificate of the abstract company of value, for no law
of California gives to abstracts of title any evidential force, or gives
to abstracters an official standing, or requires of them a bond. All
that has been said respecting the certificate of the county recorder
applies equally to the abstracter's certificate.

If it were otherwise, the same result must follow, for one requiring
an abstract of title in a purchase or exchange of land may stipulate
for such abstract as he desires and is willing to credit. The regula-
tions (31 L. D., 374) require that the abstract of title shall be " duly
authenticated." Anderson's Dictionary of Law gives this definition:

Athentic. In legal parlance, duly vested with all formalities and legally attested.
Authentication. Official, legal attestation to a thing done; as, of a copy made of an

act of legislation, or of the record in a court or other public office.

As the law of California gives abstracters no official status whereby
their certificates have evidential value, their abstracts can be authenti
cated only when certified by the officers having custody of the records
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to the condition of which they respectively certifyv. The requirement
is reasonable and must be complied with.

Nor is the requirement of the applicant's affidavit, that he has not
made the same land the base for any former application, an unreason-
able one. It is a matter of common experience in administration of
the act of June 4, 1897, that parties repeatedly use the same base for
different applications at different land offices, causing great confusion
and delay. The applicant knows whether he has so done or not, and
the requirement that he make oath to such fact when presenting his
applications tends to check this reprehensible practice and is easily
complied with by one acting in good faith.

Your office decision is affirmed.

SWAMIP LANDS-RESERVATION FOR SCTHOOL P RPOSES.

STATE OF MINNESOTA.

Swamp and overflowed lands lying within sections sixteen and thirty-six in the foul
townships in the White Earth Indian reservation, in the State of Minnesota 
ceded to the United States under the act of January 14, 1889, did not pass to the
State under its grant of swamp lands made by the act of March 12, 1860, said
sections being on that date in reservation for school purposes by virtue of the
acts of March 3, 1849, and Fehruary 26, 1857.

Assistant Attorney-(General aimpbell to te Secweitairy of tMe tcrhwn,

December 3, 1903. (G. B. G.)
By your reference of November 14. 1903, 1 am asked for an opin-

ion upon the question presented in a communication to ou from the
Acting Commissioner of the General Land Office, dated November 9,
1903. Briefly stated, that question is, whether certain swamp and
overflowed lands, falling within sections sixteen and thirty-six upon
survey and lying within the four townships in the White Earth Indian
Reservation, in the State of Minnesota, which were ceded to the United
States under and pursuant to the act of January 14, 1889 (25 Stat.,
642), passed to the State under its swamip land grant of March 12, 1860
(12 Stat., 3).

In the case of the State of Minnesota (27 L. D., 48), it was set out
that the White Earth Indian Reservation was established bv the trea-
ties of May 7, 1864 (13 Stat., 693), and March 1, 1867 (16 Stat., 19),
that said reservation was not made in pursuance of any law enacted
prior to the act of March 12, 1860, granting swamp lands to that State,
and held that lands of the character granted, lying within said reser-
vation, are not terety excluded from the operation of said grant. No
question appears to have been made in that case as to the status of
sections sixteen and thirty-six within the reservation, and the effect of
the special legislation affecting these sections existing at the date of the
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swamp grant was not considered. It was merely held that there was
no such Indian claim or occupancy existing at that date as prevented
the State's swamp land grant from attaching generally to such of the
lands within the four ceded townships as of the character granted.
The question now presented requires consideration of this legislation.

By the eighteenth section of the act of March 3, 1849 (9 Stat., 403,
408), sections sixteen and thirty-six in each township in the Territory
of Minnesota were " reserved for the purpose of being applied to
schools in said Territory and in the States and Territories hereafter
to be erected out of the same." By the fifth section of the act of
February 26, 1857 (11 Stat., 166, 167), it was declared:

That sections numbered sixteen and thirty-six in every township of public lands
in said State, and where either of said sections, or any part thereof, has been sold or
otherwise been disposed of, other lands, equivalent thereto and as contiguous as may
be, shall be granted to said State for the use of schools.

Whatever else may be the legal effect of these acts upon the lands
in controversy, they certainly put them in reservation with an ulti-
mate purpose of donation to the State of Minnesota for school pur-
poses. This Congress undoubtedly had the right to do, without
regard to their status as Indian lands, and that it was its purpose to
do so is equally clear. The reservation so created by said act of
March 3, 1849, and perpetuated by the said act of February 26, 1857,
existed at the date of the swamp grant to the State made by the act of
March 12, 1860, s9iwa. Now, this act in extending to the State of
Minnesota the provisions of the act of September 28, 1850 (9 Stat.,
.519), granted to said State all of the swamp and overflowed lands
therein, subject to the proviso:

That the grant hereby made shall not include any lands which the government of
the United States may have reserved, sold, or disposed of (in pursuance of any law
heretofore enacted) prior to the confirmation of title to be made under the authority
of the said act.

In the case of Wilcox r,. Jackson (13 Pet., 498, 513) it was held that
when a tract of land has been once legally appropriated to any pur-
pose, from that moment the land thus appropriated becomes severed
from the mass of public lands; and no subsequent law or proclamation
or sale would be construed to ebrace it or to operate upon it,
" although no reservation were made of it." This rule has been since
reaffirmed by the supreme court, especially in the cases of Leaven->
worth, Lawrence and Galveston R. R. Co. v. United States (92 U. S.,
733); Newhall v. Sanoer (id., 761); and in the comparatively recent
case of the State of Louisiana (30 L. D.! 276), the State's claim to a
section sixteen under the swamp land grant of 1850 to the State was
denied upon the ground that said section had been reserved for the
support of schools therein by the tenth section of the act of March 3,
1811 (2 Stat., 662, 665), and that, although there had never been a
substantive grant of school lands to the State, the reservation of the
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tract was sufficient to take it out of the swamp grant, notwithstanding
it did not come within any exception found in the swamp grant.

Directly in point, too, is the decision of the supreme court in the
case of Beecher v. Wetherby (95 U. S., 517, 523), wherein was con-
sidered the effect of a clause in the act admitting the State of Wiscon-
sin into the Union, similar to that above quoted from the fifth section
of the act of February 26, 1857, svupra. In that case it was said:

It was, therefore, an unalterable condition of the admission, obligatory upon the
United States, that section sixteen (16) in every township of the public lands in the
State, which had not been sold or otherwise disposed of, should be granted to
the State for the use of schools. It matters not whether the words of the com-
pact be considered as merely promissory on the part of the United States, and consti-
tuting only a pledge of a grant in future, or as operating to transfer the title to the
State upon her acceptance of the propositions as soon as the sections could be after-
wards identified by the public surveys. In either case, the lands which might be
embraced within those sections were appropriated to the State. They were with-
drawn from any other disposition, and set apart from the public domain, so that no
subsequent law authorizidg a sale of it could be construed to embrace them, although
they were not specially excepted.

With better reason, therefore, it should be held that in instances
like the present one, arising under the swamp grant of 1860, where
lands " reserved" are in terms excepted therefrom, said grant did not
embrace them or operate upon them.

The decision of the supreme court in the case of Minnesota v. Hitch-
cock (185 U. S., 373) does not in any sense control the questions here
presented, and nothing was said in that case which in any wise contra-
venes the opinion I have expressed herein. In that case the State of
Minnesota was claiming sections sixteen tnd thirty-six in the Red
Lake Indian Reservation as part of its school grant, and commenced a
suit in equity in the supreme court of the United States to enjoin the
then Secretary of the Interior and the Commissioner of the General
Land Office from selling any of said sections lying within the reserva-
tion as it existed January 14, 1889. The main contention of the defend-
ants on behalf of the United States was in substance that the tract of
country involved was-a reservation set apart and appropriated to the
uses of the civilization and support of the Indians by the act of Jan-
uary 14, 1889, spra, that this was a reservation or disposition of said
lands, that the school grant to the State did not attach to any particu-
lar lands until surveyed, and that these lands never became "public
lands," and so never became subject to the State's school grant. The
government's contention was sustained upon the ground, chiefly, that
the act of February 26, 1857, did not make a present grant of sections
sixteen and thirty-six to the State, but only implied a promise of a
future grant, and that before these lands had been surveyed Congress
had by said act of 1889 dedicated them, along with other lands, to the
civilization, education, and support of the Indians.

The fact that Congress chose by the act of January 14, 1889, to dedi-
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eate for the civilization and support of the Indians lands which it had
previously reserved for the support of schools, furnishes no argu-
ment that it was intended by the act of 1860 to grant such of them as
were swamped and overflowed, without regard to their status as school
lands. It was within the authority of Congress to do the latter as well
as the former; but it can not be presumed that it was the intention to
grant to the State for one purpose lands which were then in reserva-
tion, under a prior grant to the State, for another purpose, and, as
has been seen, lands in reservation for any purpose at the date of the
swamp grant were in terms excluded therefrom.

I am of opinion that the swamp and overflowed lands lying within
sections sixteen and thirty-six in the townships referred to did not
pass to the State under the grant of Congress to that State made by
the act of March 12, 1860, mqnwa, and advise that no claim thereunder
to said lands be recognized, and that the lists submitted be returned
without approval.

Approved:
E. A. HITCHCOCK, Secretary.

SWAMP LAND)S-IN1)IAN RESERVATION-ACT OF MARCH 12, 1860.

STATE OF MINNESOTA.

Lands swamp and overflowed and rendered thereby unfit for cultivation, not reserved
or granted by the United States on March 12, 1860, the date of the act granting
swvamp lands to the State of Minnesota, passed to the State uder said grant,
and are therefore excepted from the provisions of the act of January 14, 1889,
relating to the disposition of the ceded Chippewa lands.

AssNstant Atoney- Geeral amwpbell to the Secretary of the Interior,
December 3, 1903. (J. R. W.)

I am in receipt, by reference of November 14, 1903, of the letter of
the Acting Commissioner of the General Land Office of November 13,
1903, respecting the claim made by the State of Minnesota that the
swamp and overflowed lands within the Mississippi Chippewa Indian
Reservation passed to the State under the act of March 12, 1860 (12
Stat., 3), and are not subject to disposal for the benefit of the Indians
under the act of January 14, 1889 (25 Stat., 642), with request for my
opinion upon the matter therein presented.

It appears from the papers transmitted that the lands in question
were ceded to the United States by the treaty of February 22, 1855
(10 Stat., 1165), and remained unreserved public lands of the United
States until the treaty of May 7, 1864 (13 Stat., 693). By the act of
March 12, 1860 (12 Stat., 3), the provisions of the Arkansas swamp
land act of September 28, 1850 (9 Stat., 519), were extended to the
States of Minnesota and Oregon.
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The uniform holding of the supreme court has been that the swamp
land grant was one 'IH jpresen t; of all land then of the character granted,
lacking only identification to complete the right of the State to the
land so granted.

This construction is the one unvaryingly adhered to by the court
from its decision in Railroad Company r. Fremont County ( Wpall.,
89); to the present time, in many fully-eonsidered decisions, and is not
longer subject of doubt or question. Upon similar facts, in State of
Minnesota (27 L. D., 418), the Department held that swamp lands
within the White Earth Reservation passed to the State under its
grant.

Title having passed to the State by the grant, the subsequent reser-
vation did not affect the State's right, though it night delay the
identification of the granted land. When such identification is nude,
the right of the State becomes complete.

I am therefore of opinion that upon the facts presented lands swamp
and overflowed and unfit thereby for cultivation, not reserved or
granted by the United States, March 1, 1860, passed to the State by
its grant, and as property of the State are excepted from the provi-
sions of the act of January 14, 1889. This does not include sections
sixteen and thirty-six (see opinion of this date involving status of the
four ceded sections in the White Earth Reservation).

Approved:
E. A. HITCHCOCK, Secetary.

CORRECTION OF SURVEY-LANDS OMITTED FROM SURVEY.

GEORGE S. WHITAKER ET AL.

While the government may correct its surveys so as to exten(l them over lands
improperly omitted therefrom, yet when such surveys have been approved, they
should not be disturbed, especially after the lands surveyed have been disposed of
and after a long lapse of time from the approval of the survey, except upon the
clearest proof of an evident mistake or fraudulent conduct on the part of those
charged with the execution of such survey.

Secretary itehcoek to the Oowy;88 on i'. of the Gneral gland Ofgee,
(F. L. C.) Deceeiter 5, 1903. (E. F. B.)

With vour letter of October 13, 1903, you transmit the appeal of
George S. Whitaker and James A. Graham from the decisions of vour
office of July 1, and August 8. 1903, rejecting their joint application
for the survey of two islands in the Platte river, in Sec. 7, T. 8 N.,
R. 14 W., and Sec. 12, T. 8 N., R. 15 WV., Nebraska.

It is alleged that one of the islands contains about sixty acres and
that the other contains about forty acres; that they existed at the date
of the township survey in about the same condition as they appear
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to-dav and were omitted from survey at the time of the survev of the
public lands in said township; and that the channels on each side of
the islands have never changed their course since the date of the town-
ship survey. It is also alleged that an application for the survey of
said islands was presented to the land department in 1897, which was
allowed, but that no survey was made for the reason that the deputy
charged with such survey reported that the conditions as stated in the
application did not exist, that the river had changed its course, and
that the alleged islands were not in fact islands but were connected
with the land previously surveyed and disposed of by the government.
The applicants state they have caused said channels to be examined by
many persons familiar with the islands and they submit affidavits
showing that the channels on either side of said islands have not
changed their course in the least and are now just as they were when
the township surveys were made. They allege that the report of said
deputy was false and fraudulent and that the survey of said lands was
not made under the application of 1897 because the land department
was misled by the false and fraudulent report of the deputy surveyor.
Thev ask that a hearing be ordered to enable them to show that said
report was fraudulent and untrue so far as it tends to show that the
river had changed its course with respect to said islands and that said
islands are connected with land previously disposed of by the govern-
ment.

Many other statements are made, under oath, in support of their
application, but the foregoing are substantially the material facts upon
which the application must depend.

William H. Kilgore, Thomas McBride and Peter McBride have filed
affidavits, claiming to be the owners, individually, of lands on the
shores opposite said islands, and protest against the granting of said
application. Kilgore alleges that he is the owner of lot 5 in said sec-
tion 7, and of lots 6 and 7 in said section 12. The lands claimed by
Kilgore comprise all the land on the north shore opposite said islands.
Peter McBride alleges that he is the owner of lots 10 and 11 in said
section 7, and Thomas McBride alleges that he is the owner of lot 8 in
said section 12. These comprise all the land on the opposite shore,
south of the islands. The protestants in their affidavits allege that
they are the owners in fee of said islands, by reason of their riparian
rights growing out of their ownership, respectively, of the lots on the
opposite shores, nuder patents from the United States; that opposite
the above-mentioned lots in said section 12, within the Mosquito chan-
nel of the Platte river, is a small island of about eighteen or twenty
acres, with "some other tow heads that was not surveyed;" that in
said channel opposite the above-mentioned lots in said section is
another island, containing twelve or fifteen acres, which is also unsur-
veyed; that at the time of the survey of the public lands in said town-
ship these islands were subject to overflow and were under water at
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certain seasons of the year; and that about twelve years ago Kilgore
placed a dam across the channel, since which time the islands do not
overflow and have gained in size by reason of the recession of the
water in the channel.

The island which it is alleged contains about sixty acres is situated
in the southeast quarter of said section twelve. Kilgore in his affida-
vit calls attention to the fact that the government has disposed of 132
acres in said quarter section according to the township plat of survey,
leaving a deficiency in the quarter section of only 28 acres, including
the beds of the channels. Upon the township plat of survey more
than half of that deficiency is reported as water. It is therefore evi-
dent that if there is now such an island opposite lots 6 and 7 on the
north and lot 8 on the south of the stream in said section 12, it must
have been formed since the date of survey by the shifting of the chan-
nels, or else the government has sold a great deal more land in said
quarter section than actually existed.

The plats of survey of these townships show many islands in the
different channels of the Platte river, some of which were surveyed,
but by far the greater number were left unsurveyed. The width of
the unsurveyed islands is always shown by actual chaining whenever
they were crossed by the section line or exterior boundary. It is
reasonable to presume that the deputy surveyor did not consider them
of sufficient importance to survey, either because of their limited area
or because of the character of the island, many of them being mere
sand bars, or tow heads.

While the government may correct its surveys so as to extend them n
over lands improperly omitted therefrom, yet when such surveys have
been approved, they should not be disturbed, especially after the lands
surveyed have been disposed of and after a long lapse of time from
the approval of the survey, except upon the clearest proof of an evi-
dent mistake or fraudulent conduct on the part of those charged with
the execution of such surveys. The mere fact that a small bodV of
land was left unsurveyed is not of itself a sufficient reason for correct-
ing the survey. The correctness of the survey was recognized ivhen
it was approved and none but the government can call it in question.

Upon a full consideration of all matters submitted in connection
with the application, there appears to be no eason for granting the
same or for ordering the hearing prayed for.

The application is denied.

SOLDIERS' IIOMrESTEAD-WIDOWS A-D MIIN OIS-1RESIDENCE.

ANNA BOWES.

The widow or minor orphan children of a deceased soldier or sailor, making home-

stead entry under section 2307 of the Revised Statutes, mnust comply with the
requirements of the homestead laws as to residence and cultivation to the same
extent as a soldier or sailor making entry under section 2304.
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The right to make entry under section 2307 is not transferable, and any contract
entered into either before or after entry, which contemplates the sale thereof, is
in violation of law.

Directions given that all persons having uncompleted homestead entries made under

section 2307 be immediately notified, by registered letter to the last known
address of the party making the entry, as shown by the records of the local
office, that if they desire to retain such entries they will be required to begin
actual residence upon the land with six months from the issuance of such notice,
or, if they so elect, they will be permitted to relinquish their entries, without
prejudice to their homestead rights, by giving notice of such election within the

same time.

Secretary li~tehock to th/e (/ow inisstoner of tMc General Land Qfglee.
(F. L. C.) Decemnber 7, 1903. (F. W. C.)

This is the appeal of Anna Bowes from your office decisions of April
13, and June 1, 1903, holding for cancellation her homestead entry,
No. 2278, allowed June 0, 1901, under the provisions of section 2307
of the Revised Statutes, for the SW. 4 of Sec. 15, T. 24 N., B.. 33 W.,
Broken Bow land district, Nebraska.

Mrs. Bowes being the widow of a sailor, who was honorably dis-
charged from the navy of the United States after having served
therein for more than three months during the war of the rebellion,
and who if living would, therefore, be entitled to a homestead under
the provisions of section 2304 of the Revised Statutes, he not having
in his lifetime exercised such right, she as such widow, being unmar-
ried, was qualified to make the entry in question.

The questions involved in this appeal arose upon the report of a
special agent of your office, in substance, that on the same day said
entry was allowed, Mrs. Bowes entered into an agreement with the
Standard Cattle Company whereby and whereunder, for a nominal
consideration, she leased the land covered by her entry for a term of
five years, and agreed to renew the lease at the expiration of that time,
and further agreed that the cattle company should have the "option
of purchasing the premises herebv leased at any time during the con-
tinuance of this or a succeeding lease---when said party of the first
part [Anna Bowes] shall be able to deed and convey said premises-
for the sum of one hundred and twentv-five dollars cash." The special
agent's report further showed that it was not the purpose of Mrs.
Bowes to reside upon the land covered by her entry; that it was made
for the exclusive use and benefit of the Standard Cattle Company; and
that it was one of a number of entries made in the interest of that
company, which expected to use the land for grazing purposes.

Because of the importance of the question involved and that decision
thereon miu ht affect a large number of entries, a request for permis-
sion to orally present the matter was granted and the case has been
elaboratelv presented both orally and by printed brief.
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There is no question as to the facts. The agreement is confessed,
and it is admitted that it is not now and never was the intention of
Mrs. Bowes to reside upon the land. But it is argued that under the
law and decisions of this Department a person who makes an entry
under section 2307 of the Revised Statutes is not required to reside
upon the land, and that this being so there is no law or well-considered
public policy which prohibits such contracts as evidenced above, in
relation thereto.

Section 2307 of the Revised Statutes is as follows:
In case of the death of any person who would be entitled to a homestead under

the provisions of section two thousand three hundred and four, his widow, if unar-
ried, or in case of her death or remarriage, then his minor orphan children, by a
guardian duly appointed and officially accredited at the Department of the Interior,
shall be entitled to all the benefits enumerated in this chapter, subject to all the
provisions as to settlement and improvement therein contained; but if such person
died during his term of enlistment, the whole term of his enlistment shall be deducted
from the time heretofore required to perfect the title.

It is believed that no forceful argument can be advanced to negative
the proposition that, in so far as the statute prescribes conditions
Governing the completion of title after entry under this section,
widows and minor orphan children stand on precisely the same foot-
ing. They are each a separate and distinct class of beneficiaries, but
the clause "subject to all the provisions as to settlement and improve-
ment," by all known rules of statutory construction relates to one with
the same force as to the otber, and it becomes of the first importance
to determine the meaning and import to be given to said clause.

There is no question but that since departmental decision of April
30, 1890, in Lamb v. Ullery (10 L. D., 528), residence has not been
required in instances where homestead entries have been made under
section 2307, Revised Statutes, on behalf of the minor orphan children
of a person who had served in the army or navy of the United States
during the rebellion, for more than ninety days.

The reasons for such construction, as gathered from the decisions,
particularly that of April 30, 1890, in Lamb v. Ullery, 81uPra, are as
follows: First, it would be unreasonable to require of the guardian of
the minor orphan children of a soldier or sailor, that e take up a
residence upon the land, and that if such children are compelled to
make actual residence on the land the object of the statute will be
defeated in all cases where they are too young to care for themselves;
second, that by section 2305 of the Revised Statutes, the soldier or
sailor making entry under section 2304, Revised Statutes, was required
to reside upon, improve and cultivate the land for the period of at
least one year, but that section 2307, Revised Statutes, in extending
the rights to the minor orphan children merely exacted a compliance
with the general provisions of the homestead laws as to settlement
and improvement, omitting any requirement as to residence; and,
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third, that an application of the decision made in Dorane v. Tower (2
C. L. 0., 131), wherein it was held that the heir or devisee of a deceased
homesteader was not required to reside upon the land but merely to
continue the cultivation thereof for the remainder of the period of
residence required of the homesteader, if living, relieved the minor
orphan children, when making entry under section 2307, Revised
Statutes, from any requirement of residence. For like reasons, and
because the minor orphan children and the widow of a deceased soldier
or sailor are granted like benefits upon the same conditions by section
2307, Revised Statutes, in e parte Ella . Dickey (22 L. D., 351), it
was held that the widow of a deceased soldier or sailor making entry
under said section 2307, Revised Statutes, need not reside upon the
land entered, but must identify herself with the tract claimed by
some personal act of settlement.

Section 2307, Revised Statutes, is taken from the third section-of
the act of June 8, 1872 (17 Stat., 333), and a careful reading of the
act leads to the conclusion that the purpose of the clause above quoted
was to make it clear that the conditions governing the completion of
title to be required of the widow or the minor orphan children are
the same as those exacted of the soldier or sailor by said act, with the
exception that where the soldier or sailor dies during the term of his
enlistment, the whole term of his enlistment would be credited on an
entry made by his widow or, on her death or remarriage, by his
minor orphan children.

Section 1 of that act, which is now known as sections 2304 and 2305,
Revised Statutes, required of the soldier or sailor making entry there-
under that he reside upon, improve and cultivate the land entered for
at least one year after "he shall commence his improvements as afore-
said." This latter clause refers to a former part of the section requir-
ing of the soldier or sailor that he should, within six months after
locating his homestead, " commence his settlement and improvement"
These words " settlement and improvement " were not here employed
in any limited or restricted sense but rather as the beginning of an
actual residence which the section afterwards required should be con-

- tinued for a period of at least one year before patent should issue upon
the entry. t was evidently because of this provision requiring of the
soldier or sailor that he "commence his settlement and improvement"
within six months after locating his entry, that section three, in extend-
ing to the widow or in case of her death or remarriage to the minor
orphan children the benefits of the act, made the same " subject to all
the provisions as to settlement and improvements therein contained."

This conclusion based alone on the language of the act would be
fully confirmed, if confirmation were necessary, by the history of the
legislation as disclosed by-the proceedings in Congress when consider-
ing the soldiers' homestead act of 1872.
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'The following is taken from the proceedings in the United States
Senate, the soldiers' homestead act of 1872 being under consideration,
and is found in bound volume No. 174, of the Congressional Globe,
42d Congress, 2d Session, part 3, pages 1885 and 1886:

Mr. MORTON. The main feature of the bill is to allow the soldier to count as a
part of his occupation the time he served in the army. I think that is right, and
nobody can object to it. At the same time I think it is important to preserve the
feature of actual settlement to guard against speculations. Therefore it is that I
ask the Senator from Illinois to state what construction he would give to the third
section, which provides that where the soldier is dead the Secretary of the Interior
may appoint a guardian-

Mr. POMEROY. No; not appoint.
Mr. MORTON. That "a guardian duly appointed, and officially accredited at the

Department of the Interior, shall be entitled to all the benefits enumerated in this
act." The question I desire to ask is, whether this guardian thus appointed is
required by the law, or expected, himself, to make the actual settlement, to serve out
the time that is required beyond that which was served in the army by the person
on whose behalf the settlement was made? If the soldier who died, and whose heirs
are entitled to the benefit of this settlement, served three years in the army, then
there are two years yet to be provided for by actual occupation of the land if he
were living. Now, if he is dead, what is the guardian required to do in regard to
those two years?

Mr. LOGAN. There is nothing in the section that positively requires that he shall
settle on it. The section provides that "a guardian duly appointed, and officially
accredited at the Department of the Interior, shall be entitled to all the benefits
enumerated in this act." He is entitled to all the benefits that are given to others,
and nothing more. Therefore, I should say, the distinction here is, the soldier being
dead, he cannot occupy and improve the land; but the guardian would be required
to have it occupied and improved. That would be my construction of it.

Mr. MORRILL, of Maine. The Senator will perceive that as it now stands it would
seem to be implied, as suggested by the Senator from Indiana, that it would then
go without any actual settlement at all, that the guardian would succeed to the title
to that land, and would be entitled to all the benefits of the act without any actual
settlement. Of course, that is not intended by the committee; but it is apparent that
the section is susceptible of that construction.

While I am up I will ask the Senator what he understands to be the effect of sec-
tion five:

"That any soldier, sailor, marine, officer, or other person coming within the pro-
visions of this act may as well by an agent as in person, enter upon said homestead."

The same question might arise there. Is that to be an actual occupation, or, as
suggested by the Senator from Indiana, is the actual occupation in that case remitted,
and are the parties to succeed to the title to have the same benefits that the soldier
would have had without the occupation; in other words, does it dispense with any
actual settlement?

Mr. LOGAN. No sir. If the Senator will allow me, I will state to him host I under-
stand it at least. Six months is allowed for the entry; that is, to go and enter the
land at the land office, or for whatever arrangement is necessary prior to the settle-
ment. This may be done by an agent. If the Senator will examine this fifth section
he will find that it reads:

"That any soldier, sailor, marine, officer, or other person coming within the pro-
visions of this act may, as well by an agent as in person, enter upon said homestead."

"Enter upon;" that is, the entry that takes place under the six months first
mentioned.
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"Prorided, That said claimant in person shall within the time prescribed com-

mence settlement and improvements on the same, and thereafter fulfill all the
requirements of this act."

That fifth section means that he may employ an agent to make the entry under
the first six months' time that is given for the entry to be made; but after that entry
is made, within the twelve months, the occupation and improvement of the land

must be by the person himself, and not by the agent. That is the meaning of the
section, and in fact it is the language of the section.

Mr. MORTOx. One word further. According to the provisions of this bill, if a

soldier died in the army during the period of his enlistment, or at any time subse-
quent, five years ago, his heirs through their guardian are entitled to the benefit
of this law. This would create a very large number of heirs entitled to the benefit of
this law, approaching pretty nearly to the number of the living. But now, under

the terms of this bill, would not the guardian, having made the location-
Mr. POMEROY. The guardian cannot make any location.
Mr. MORTON. Would not the guardian be entitled to have the patent issued, so

that so far as all heirs are concerned, the title would issue without any actual occu-
pation beyond the mere location by the guardian? The guardian would have to

locate but does not the bill practically dispense with any actual occupation beyond

that of mere selection upon the part of the heirs? That is the point of difficulty
I see.

Mr. Pomuaoy. If the Senator will allow me, I am glad he has called attention to

the third section of the bill. I think I can explain it. This subject has been before
the committee for a long time, and there is not a line in the bill that we have not

studied. If the Senator will put his eye on the third section, it reads thus:
" That in case of the death of any person who would be entitled to a homestead

under the provisions of the first section of this act "
Who are they? We will go back and see who they are.
Mr. MORRILL, of Maine. Soldiers.
Mir. POMEROY. Yes, but not the guardians of minors. We will see who they are.

The first section reads:
" That every private soldier and officer who has served in the army of the United

States during the recent rebellion for ninety days or more, and who was honorably
discharged, and has remained loyal to the Government, including the troops mus-

tered into the service of the United States by virtue of the third section of an act
entitled 'An act making appropriations for completing the defenses of Washington,
and for other purposes,' approved February 13, 1862, and every seaman, marine, and
officer who has served in the navy of the United States or in the marine corps, during
the rebellion, for ninety days, and who was honorably discharged, and has remained
loyal to the Govermnent, shall, on compliance with the provisions of an act entitled
'An act to secure homesteads to actual settlers on the public domain,' and the acts
amendatory thereof as hereinafter modified, be entitled to enter," &c.

Those are the people who can secure a homestead on the public domain under this
bill-no guardian, no agent; and every one must apply in person for it. Now, in
that view, take up the third section of the bill, which reads-

" That in the case of the death of any person who would be entitled to a homestead
under the provisions of the first section of this act"-

That is, any soldier who has located in person and died after his location. Then
the guardian of his children or his widow may take up and complete the settlement.
That is the meaning of that.

Mr. WINDOM. In order to remove all doubt on that subject I will submit an amend-
ment to that third section.

Mr. POMEROY. We do not want any.
Mr. WiNDor'. Why not?
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Mr. LOGAN. It is perfectly clear now. It applies to the first section, and the first
section requires settlement.

Mr. CONKLING. Let us hear the amendment.
Mr. WINDOM. I was going to suggest this amendment: to insert after the word

" act," in the seventh line, the words " subject to all the provisions as to settlement
and improvements therein contained? "

Mr. MORTON and others. That obviates the difficulty.
Mr. LOGAN. There is no objection to that. That is the way is it, anyhow.
The VICE PRESIDENT. If there be no objection this amendment will be regarded as

agreed to. The Chair will also suggest that a comnma be inserted after the word
"appointed," in the fifth line, so as to remove all doubt on that subject.

Mr. MORRILL, of Maine. Let the section be read as it now stands.
The Chief Clerk read as follows:
"SEc. 3. That in case of the death of any person who would be entitled to a home-

stead under the provisions of the first section of this act, his widow, if unmarried,
or in case of her death or marriage, then his nminor orphan children, by a guardian
duly appointed and officially accredited by the Department of the Interior, shall be
entitled to all the benefits enumerated in this act, subject to all the provisions as to
settlement, and improvement therein contained: Proc ided, That if such person died
during his term of enlistment, the whole terni of his enlistment shall be deducted
from the time heretofore required to perfect his title."

Mr. POrEROY. What the committee have tried to avoid is the assignment of rights
or land warrants. There has been a great contest in this country whether soldiers
should have something they could assign or sell in the market. The committee
decided that that was not expedient, but that every one should be required to locate
on the land.

Mr. MORTON. The explanation of the Senator from Kansas, I think, is not satis-
factory. He makes this section to apply to any person who, after having made his
location, should then die, but that is utterly inconsistent with the proviso in the
same section, "provided, that if such person died during the term of enlistment,"
showing that it applied to those who even died during the war and before the pas-
sage of this bill. Therefore it does not refer to those who may make location after
the passage of this bill or at any tie subsequent to the war, and shows that it
refers to soldiers without reference to the time when they died. The amendment
offered by the Senator from Minnesota may meet the case, but I am not sure that it
does. It says "subject to all the provisions and conditions of this act," but will
that make it necessary for the guardian of a child to go and make actual occupation?
If so, it will never be complied with.

Mr. FRELINGHUYsEN. I call the attention of the Senator from Indiana to the first
section of the bill, which says in terms that no patent shall issue, to any homestead
settler who has not resided upon the land one year. Then the third section pro-
vides for the case of the death of any person who shall be entitled to a homestead
under the provisions of the first section, referring to this very provision.

Mr. MORTON. That would cut it off entirely. The question is, whether in case of
a man who died during the war and the guardian of his children now comes in and
makes the location, but under the conditions provided in the previous act, it does
not mean that that guardian shall go and actually occupy the land? If so, it would
be inoperative, and yet that would be the effect of it.

Mr. FRELINGHUvSEN: The act is explicit that no patent shall issue unless they do
occupy the land.

Mr. MORTON. That would defeat the bill.

Mr. WINDoM. My understanding of that section is, that the minor children or the
orphan children may by their guardian have the benefit of it; that is, settlement
must be made by the widow or children, and the guardian is appointed simply as
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the instrument through which the act is to be carried out. The settlement is to be
made by the widow or children of the soldier who is entitled, but the guardian is
simply appointed in order to carry out the act.

These proceedings disclose: First, that the words "settlement" and
"occupation" are throughout the entire proceedings used as synony-
mous with "residence;" and, second, that the insertion of the clause
in section 3 of the act of 1872, "subject to all the provisions as to
settlement and improvements therein contained," was intended to
make it clear that the same conditions required of the soldier or sailor
were to be exacted of his widow or minor orphan children, with the
exception of the special provision for the deduction, where the soldier
or sailor died during his term of enlistment, of the entire term of
said enlistment.

This seems to effectually dispose of the second of the reasons before
recited, taken from former departmental decisions relieving the widow
andilnor orphan children of a deceased soldier or sailor from resi-
dence when making entry under section 2307, Revised Statutes, viz.,
that by section 2305 of the Revised Statutes, the soldier or sailor
making entry under section 2304, Revised Statutes, was required to
reside upon, improve and cultivate the land for the period of at least
one year, but that section 2307, Revised Statutes, in extending the
rights to the minor orphan children merely required a compliance
with the general provisions of the homestead laws as to settlement
and improvement, omitting any requirement as to residence.

In this connection it may be added that where the law has required
proof of " settlement" this term has been uniformly construed by the
land department as the equivalent of residence. Buchanan v. M inton
(2 L. D., 186); Samuel M. Frank (2 L. D., 628); U. S. v. Atterbery
et al. (8 L. D., 173); Hessong v. Burgan (9 L. D., 353); Ex partse
Jones (10 L. D., 23); E parte Sweeney (11 L. D., 216); Wills v.
Bachman (11 L. D.. 256); Deemer v. Tilton (11 L. D., 302); James C.
Daly (17 L. D., 498); Shafer r?. Butler (19 L. D., 486); Delorme v.
Cordeau (29 L. D., 277).

The first of the reasons assigned is, that it would be unreasonable
to require of the guardian of the minor orphan children of the soldier
or sailor, that he take up a residence upon the land, and that if the
children were compelled to make actual residence on the land the
object of the statute would be defeated in all cases where they are too
young to care for themselves.

In so far as the guardian of the minor orphan children is concerned,
it is clear that he was merely permitted as the accredited representa-
tive of the minor children to make the entry, and was not required to
reside or settle upon or occupy the land entered. It is true that under
the construction requiring residence by 'the minor orphan children the
act would not be immediately available to such of the minor orphan
children of a deceased soldier or sailor as are too young to care for
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themselves, but it is equally true that it would become available to
them at a later period, and that but for this act the homestead laws
would not be available to them until they arrived at the age of twenty-
one. With regard to the widow, she, like many a deserving soldier
or sailor, might not be able to avail herself of the privileges of the act
because unable to comply with its conditions, but the act, while open
to all included within the classes defined, can not be warped to fit the
peculiar circumstances of each individual. Poverty, weakness, inex-
perience, fear, or other incumbrances of a woman, while considerations
that appeal to sympathy, are not sufficient reasons for excusing com-
pliance with law.

With regard to the third and last reason assigned in the former
decisions, viz., that an application of the decision made in Dorame v.
Tower (2 C. L. O., 131), wherein it was held that the heir or devisee
of a deceased homesteader was not required to reside upon the land
but merely to continue the cultivation thereof for the remainder of the
period of residence required of the homesteader, if living,'relieved
the minor orphan children, when making entry under section 2307,
Revised Statutes, from any requirement of residence, it is sufficient to
say that the conditions are widely different where, by the death of the
homesteader,-the care of the claim is immediately cast upon the widow
or children, and where such widow or children seek in their own
right to initiate a homestead elaim, and that the considerations assigned
in support of the first are not sufficient to relieve the latter from com-
pliance with the plain provisions of law known to the claimant when
initiating claim.

The requirement in the Dickey case that the widow do some act to
connect herself with the land entered, is fruitless unless such act is
with the honest intent of remaining or making the place a home, and
results in little less than a scrip right or privilege.

After a most careful consideration of the entire matter this Depart-
ment refuses to be guided by the decisions relieving the widow or
minor orphan children of a deceased soldier or sailor from residence
when making homestead entry under section 2307 of the Revised
Statutes.

Even should the Department follow the previous decisions relieving
those making entry under section 2307 of the Revised Statutes from
any requirement of residence, it does not follow, and it is not true,
as contended, that a person qualified to make an entry under section
2307 may sell that right or enter into a contract, either before or after
entry, which contemplates a sale thereof. Section 2290 of the Revised
Statutes, as amended by the act of March 3, 1891 (26 Stat., 1095),
provides:

That any person applying to enter land under the preceding section shall first make
and subscribe before the proper officer and file in the proper land office an affidavit
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that he or she is the head of a family, or is over twentv-one years of age, and that
such application is honestly and in good faith made for the purpose of actual settle-
ment and cultivation, and not for the benefit of any other person, persons, or cor-
poration, and that he or she will faithfully and honestlv endeavor to comply with all
the requirements of law as to settlement, residence, and cultivation necessary to
acquire title to the land applied for; that he or she is not acting as agent of any
person, corporation, or syndicate in making such entry, nor in collusion with any
person, corporation, or syndicate o give them the benefit of the land entered, or
any part thereof, or the timber thereon; that he or she does not apply to enter the
same for the purpose of speculation, but in good faith to obtain a home for himself,
,or herself, and that he or she has not directly or indirectly made, and will not make,
any agreement or contract in any way or manner, with any person or persons, cor-
poration, or syndicate whatsoever, by which the title which he or she might acquire
,from the Government of the United States should inure, in whole or in part, to the
,benefit of any person, except himself, or herself.

All homestead entries are allowed primarily by virtue of the pro:
visions of section 2289 of the Revised Statutes. Section 2304 does not
prescribe any other or different right, except in the matter of quali-
fications, and in the giving of certain special benefits on account of
military service, and such right as is therein given is only "on com-
pliance with the provisions of this chapter," one of which is the
execution of the affidavit required by section 2290. This is made more
plain by reference to the act of 1872, from which section 2304 was
taken, it being therein provided that the benefits thereby accorded to
soldiers and sailors may only be exercised "on compliance with the
provisions of an act entitled 'an act to secure homesteads to actual
settlers on the public domain,' and the acts amendatory thereof, as
hereinafter modified." There was no modification in either the act
of 1872 or the chapter on homesteads in the Revised Statutes which
affects the requirements of the original homestead act of 1862 or
section 2290, taken therefrom, that an applicant for the benefits of the
homestead law shall first execute the affidavit therein provided for.
It results therefore that any person seeking to appropriate these
benefits, whether by virtue of qualifications created by section 2307,
or otherwise, shall first execute the affidavit required by said section,
in so far as it is applicable. Of course, the statements therein that the
applicant is the head of a family, or that he or she is over twenty-one
of age, are not applicable to persons making an entry under section
2307, because that section by necessary inference does away with those
requirements and substitutes other tests of qualification, just as other
tests are substituted in case of an application under section 2304. But
section 2290, in so far as it requires an affidavit that the applicant has
not made a contract or agreement of the kind therein mentioned, is not
a test of qualifications, nor is it in any correct sense a restriction upon
benefits, but is merely a test of good faith towards the government.

There is nothing in the court's decision in the case of Webster v.
Luther (163 U. S., 331), that contravenes this view. The court there
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had under consideration the provisions of section 2305 of the Revised
Statutes, and the important general conclusion therein reached, that it
was the intention of Congress by that section to confer a gratuity in
the most advantageous form to the donee, necessarily carried with it,
as a last analysis, the further conclusion that it was not coupled with
conditions that would lessen its value. There are no restrictions in
terms found in section 2305, and the court says none may be implied.
This is not true of section 2307. This section in terms requires settle-
ment and improvement, and these requirements presuppose that the
right granted is a personal one. If it were otherwise the result might
and probably would be the absorption in a short time of the whole
agricultural public domain by persons, corporations, or syndicates by
the pursuance of methods like or similar to those disclosed in this
case, in contravention of the long-established policy of the govern-
ment. The Department can not give its assent to such consummation.

In this case Mrs. Bowes executed the affidavit required by section
2290, and it was and is admittedly false. It is sought to excuse her
upon the ground that such affidavit was not required by the statute,
and that its execution was a mere plro for ma proceeding to comply with
what are claimed to be the unauthorized requirements of the land
department. This will not do. The law requires such an affidavit,
but, aside from the question of morals involved, the fact is that Mrs.
Bowes had entered into a contract with the Standard Cattle Company
in violation of law. For this reason, the decision appealed from is
affirmed.

h-aving determined that a proper construction of the law requires of
those making entry tnder section 2307 of the Revised Statutes, that
they comply with the requirements of the homestead laws, both as to
settlement and cultivation, as is required of a soldier or sailor making
entry under section 2304, it becomes necessary to make some provision
for the disposition of entries heretofore made under the previous,
erroneous decisions of this Department.

Of the existing entries made under section 2307 of the Revised Stat-
utes, it is believed that the greater part, especially those made by
widows of deceased soldiers and sailors, were made solely because of
the departmental decisions relieving the party making such entry from
residence upon the land, and where such persons find that they are
unable to comply with the law as herein construed, they should be
permitted to relinquish their entries without prejudice to their home-
stead rights, by giving notice of such intention within the six months'
period hereinafter described.

Such of the parties who may desire to retain their entries will be
required to begin an actual residence upon the land within six months
from the issuance of notice as hereinafter required to be given, but
until the expiration of that period the entry will not be subject to
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contest for abandonment. Local officers should be directed to imme-
diately give notice of these requirements on all uncompleted entries of
this class within their district, the same to be mailed by registered
letter to the last known address of the party making entry, as shown
by their office records, and evidence of the Failing should be furnished
to your office for the files relating to the entry.

RAILROAD GRANT-PATENT-EXCEPTION OF MINERAL LANDS.

NORTHERN PACIFIC RAILWAY CO.

There is no authority for the insertion, in patents issued under railroad land grants,
of the clause, "excepting all mineral land, should any such be found in the
tracts aforesaid;" and directions are given that in all future railroad land-grant
patents said excepting clause be excluded.

Secretary ltccock to the Comm-onissioner of the Cenerat Land Office,
(F. L. C.) December 10, 1903. (F. W. C.)

The Department has considered the request by the Northern Pacific
Railway Company, successor in interest to the Northern Pacific Rail-
road Company, that you be instructed to eliminate the following clause
from patents issued under its land grant, namely:

yet excluding and excepting all mineral land should any such be found in the tracts
aforesaid, hut this exclusion and exception acording to the terms of the statute shall
not be held to include iron or coal lands.

In reporting upon said request your office letter of December 11,
1901, states that it is questionable whether there is authority for its
insertion, but that-

this excepting clause has always been introduced into the patents issued to the com-
pany which now cover Millions of acres of its grant, and this has also been done in
the patents issued under all other railroad land grants having a like excepting clause.

MINERAL LANDS EXCEPTED.

All mineral lands, other than coal and iron, are excluded from the
Northern Pacific land grant, whether known or unknown at the time
of the attachment of rights thereunder, either by definite location or
selection. Barden v. Northern Pacific R. R. Co. (154 U. S., 288.)

WHO SHALL DETERMINE THE CHARACTER OF THE LAND WITHIN THE

LIMITS OF A RAILROAD GRANT?

The character of the lands within the limits of railroad land grants
must, of necessity, be primarily determined by the land department.
In Litchfield v. Register and Receiver (9 Wall., 575, 577) it was said:

The very first duty which the register is called on to perform, when an application
is made to him to enter a tract of land, is to ascertain whether it is subject to entry.
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This depends upon a variety of circumstances. Has there been a proclamation offer-
ing it for sale? Has it been reserved by any action of Congress, or of the proper
department? Has it been granted by any act of Congress, or has it been sold already?
These are all questions for him to decide, and they require the exercise of judgment
and discretion.

In Steel v. Selting Company (106 . S., 447, 450, 455) it was said:
We have so often had occasion to speak of the land department, the object of its

creation, and the powers it possesses in the alienation by patent of portions of the
public lands, that it creates an unpleasant surprise to find that counsel, in discussing
the effect to be given to the action of that department, overlook our decisions on the
subject. That department, as we have repeatedly said, was established to supervise
the various proceedings whereby a conveyance of the title from the United States to
portions of the public domain is obtained, and to see that requirements of different
acts of Congress are fully complied with. Necessarily, therefore, it must consider
and pass upon the qualifications of the applicant, the acts he has performed to secure
the title, the nature of the land, and whether it is of the class which is open to sale.
Its judgment upon these matters is that of a special tribunal, and is unassailable
except by direct proceedings for its annulment or limitation. Such has been the
uniform language of this court in repeated decisions.

In Burfenning v. Chicago, St. Paul, etc. (163 U. S., 321, 323) it
was said:

- Whether, for instance, a certain tract is swamp land or not, saline land or not,
mineral land or not, presents a question of fact not resting on record, dependent on
oral testimony; and it cannot be doubted that the decision of the land department,
one way or the other, in reference to these questions is conclusive and not open to
relitigation in the courts, except in those cases of fraud, etc., which permit any deter-
nination to be reexamined. Johnson . Towsley, 13 Wall., 62; Smelting Company
v. Kernp, 104 U. S., 636; Steel . Smelting Company, 106 U. S., 447; Wright v. Rose-
berry, 121 U. S., 488; Heath . Wallace, 138 U. S., 573; McCormick . Haves, 159
U. S., 332.

In Northern Pacific R. R. Co. v. Sanders (166 U. S., 620, 635) it
was said:

Whether the lands sought to be purchased as mineral lands were of that character
was a matter for the determination, in the first instance, of the land department;
and there was jurisdiction in that department to pass upon every question arising
upon applications to purchase them as mineral lands.

In Barden v. Northern Pacific R. R. Co., vpra. (pages 328, 329), it
was said:

If the land department must decide what lands shall not be patented because
reserved, sold, granted, or otherwise appropriated, or because not free from preemp-
tion or other claims or rights at the time the line of the road is definitely fixed, it
must also decide whether lands are excepted because they are mineral lands. It
has always exercised this jurisdiction in patenting lands which were alleged to be
mineral, or in refusing to patent them because the evidence was insufficient to show
that they contained minerals in such quantities as to justify the issue of the patent.

These cases clearly establish the jurisdiction of the land department
in the premises.
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PROCEEDINGS BEFORE THE LAND DEPARTMENT HAD UPON LISTS AND

SELECTIONS MADE OF LANDS UNDER A RAILROAD LAND GRANT PRE-

CEDING THE ISSUE OF PATENTS THEREON.

All such lists and selections are required to be filed in the local land
office of the district in which the lands are situate and are, by the
officers of that district, carefully examined in connection with the plats
and records on file in their office. If found satisfactory, they are for-
warded to your office, where, under the circular of July 9, 1894 (19
L. D., 21), they are again thoroughly examined in connection with the
records and files of your office, and all tracts within a radius of six
miles of any mineral entry, claim or location are eliminated therefrom.
A supplemental list of these eliminated tracts is then prepared and the
railroad company is required to publish the same for a period of sixty
days. From such published list is eliminated all lands that have been
protested, contested, or claimed to be more valuable for mineral than
for agricultural purposes, and hearings are ordered to determine the
character of such lands. Those lands that are not protested, contested
or claimed as mineral are included in what is known as clear lists and
certified to this Department for approval, and, upon such approval,
the patent of the United States issues.

ISSUE OF PATENT FOR LANDS UNDER A RAILROAD LAND GRANT DETER-

MINATIVE OF THE CHARACTER OF THE LANDS PATENTED.

As before shown it is the dutv of the land department to determine
primarily the character of the lands within the limits of all railroad
land grants and the usual rule fixing a time for the attachment of
rights under such grants does not estop inquiry into this matter by
that department. When, however, the land department, charged with
this duty, and after due investigation of the matter as provided for
by its rules and regulations, patents lands as falling within the terms
of these grants, such action is necessarily determinative of the charac-
ter of the lands patented.

EFFECT OF SUCH DETERMINATION.

When the law has confined to a special tribunal the authority to
hear and determine certain matters, its determination, in the absence
of fraud, is conclusive upon all others. Johnson ". Towsley (13 Wall.,
72, 83).

In the case of Barden v. Northern Pacific R. R. Co., spra, the court
(pages 330 and 331) states that-

It is true that the patent has been issuedin many instances without the investiga-
tion and consideration which the public interest requires; but if that has been done
without fraud, though unadvisedly by officers of the government charged with the
duty of supervising and attending to the preparation and issue of such patents, the
consequence must be borne by the government until by further legislation a stricter
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regard to their duties in that respect can be enforced upon them. The fact remains
that under the law the duty of determining the character of the lands granted by
Congress, and stating it in instruments transferring the title of the government to
the grantees, reposes in officers of the an epartment. ntil such patent is issued,
defining the character of the land granted and showing that it is non-mineral, it will
not comply with the act of Congress in which the grant before us was made to plain-
tiff. The grant, even when all the acts required of the grantees are performed, only
passes a title to non-mineral lands; but a patent issued in proper form, upon a judg-
ment rendered after a due examination of the subject by officers of the land depart-
ment, charged with its preparation and issue, that the lands were non-mineral,
would, unless set aside and annulled by direct proceedings, estop the government
from contending to the contrary, and, as we have already said, in the absence of
fraud in the officers of the department, would be conclusive proceedings respecting
the title.

In certain cases involving the question as to the character of lands
claimed under the grant made to the States of swamp and overflowed
lands, the courts have permitted the introduction of oral evidence to
determine the character of such lands, but these cases are carefully
considered in the-case of McCormick v. Haves, sypra, where it is said
by the court (page 342 of its opinion):

There is in this case no conflict with what we decide in the present case, but, on
the contrary, the strongest implication, that if, in that case, the Secretary had made
any decision, the evidence would have been excluded.

It follows that, in the absence of fraud, the determination effected by
the issue of patent as to the character of the lands patented is conclu-
sive, and that the insertion of the clause hereinbefore referred to is
without effect and can serve no good purpose.

EXCEPTIONS CONTAINED IN LETTERS PATENT OF THE NITED STATES.

It has been shown that it is as much the dtty of the land department
to determine whether lands are excepted from a railroad land grant
because mineral in character, as it is to determine whether they are
excluded because embraced in some other term of exception found in
the granting act, that the issue of patent under such a grant is a deter-
mination that the lands patented are of the character granted, and that
in the absence of fraud such determination is conclusive.

Why, then, should one term of exception be carried into the patent
when all others are excluded9?

In Davis v. Weibbold (139 U. S., 507) the question as to the effect to
be given to excepting clauses found in patents issued under acts of
Congress providing for the disposal of public lands, was fully consid-
ered by the court, and on pages 527-528 of its opinion it was said-

But we do not attach any importance to the exception, for the officers of the land
department, being merely agents of the government, have no authority to insert in
a patent any other terms than those of convey ance, with recitals showing compli-
ance with the conditions which the law prescribes. Could they insert clauses in
patents at their own discretion they could limit or enlarge their effect without war-
rant of law. The patent of a mining claim carries with it such rights to the land
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which includes the claim as the law confers, and no others, and these rights can
neither be enlarged nor diminished by any reservation of the officers of the land
department, resting for their fitness only upon the judgment of those officers.
Deffeback v. Hawke, 115 UT. S., 392, 406.

In Deffeback v. Hawke it was said:

the land officers, who are merely agents of the law, had no authority to insert in the
patent any other terms than those of conveyance, with recitals showing a compliance
with the law and the conditions which it prescribed.

There is clearly, therefore, no warrant for the insertion in patents,
issued under the railroad land grants, of the clause "excepting all
mineral land should any such be found in the tracts aforesaid." If
any statement in this connection were deemed necessary in the patent,
which is not believed to be the case, it should be to the effect that the
lands patented are found to be non-mineral in character and otherwise
subject to the grant.

The letter from the railway company, now under consideration, in
referring to said excepting clause, states that-

Whilst its inclusion cannot in law lessen the title acquired by the company, it can
and frequently does induce innocent third parties not well versed in the law to
engage in vexatious and expensive litigation, in the belief that there may be excepted
from the patent to the railroad company any minerals which shall be found in the
patented lands thereafter.

After careful consideration of the matter, therefore, the request is
granted, and you are directed, in future, to exclude said excepting
clause from all railroad land grant patents.

FOREST RESERVE-TEMPORARY RESERVATION-SCHOOL INDEMNITY.

STATE OF CALIFORNIA.

The mere inclusion of sections sixteen and thirty-six, granted for school purposes,
within a withdrawal made for the purpose of permitting investigation and exami-
nation of the lands with a view to their possible inclusion in a forest reserve,
does not place them within a " reservation " within the meaning of that term as
employed in the act of February 28, 1891, and therefore does not afford a base
for the selection of indemnity lands.

The case of State of California, 20 L. D., 327, cited and distinguished.

Secretary JIitcAcock to tI/e Con7 itdiofler of te General Land Office,
(F. L. C.) DecemXnber 10, 1903. (F. W. C.)

The Department is in receipt of your office letter of the 30th ultimo,
presenting for consideration, in connection with Sacramento, Califor-
nia, list No. 13, the question as to whether portions of sections 16 and
and 36, included within a withdrawal made for the purpose of per-
mitting investigation and examination of the lands with a view to
their possible inclusion in a forest reserve, can, under the provisions
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of the act of February 28, 1891 (26 Stat., 796), be made the base for
the selection of indemnity school lands.

In the instance of the list submitted with your letter the State made
selection of all of section 8, township 15 north, range 14 east,
M. D. M., in lieu of all of section 36, township 14 north, range 6 east,
Humboldt meridian, unsurveyed, alleging the latter tract to be mineral
in character and for that reason excepted from the school grant. No
sufficient showing was submitted in proof of the alleged mineral char-
acter of the base lands, but it is claimed by the State that it is other-
wise subject to use as a base for an indemnity selection because it was
included within the area of lands temporarily withdrawn October 14,
1902, for examination in connection with the proposed Klamath River
forest reserve.

These temporary withdrawals, made preliminary to the establish-
ment of a forest reserve, are, from the very nature of things, largely
in excess of the amount which may be finally set apart as a forest r-
ervation, and examination thereof is made as fast as is possible it~
the force available for the purpose. The withdrawal made Octobe T'
14, 1902, your office letter reports, includes, approximately, 100 town-
ships or 2,304,000 acres. While lands so withdrawn are not sbject'
to disposition under the general land laws, yet they are not within a
"reservation" within the meaning of that term as employed in the
act of February 28, 1891, supra; nor are they within a " reservation "
within the meaning of the term as there employed until reserved by
the proclamation finally establishing the forest reservation.

The act of 1891 provides indemnity where the school sections so
granted " are mineral land or are included within any Indian, military,
or other reservation." Indian and military reservations include lands
specifically appropriated to a particular use, and the words "other
reservation " as employed in the act of 1891 must signify a reservation
of like character to those specifically enumerated. Mere temporary
or preliminary withdrawals of lands with a view to their investigation
and examination to determine what part, if any, should be included
within a forest reservation, can not be construed as placing such
lands within a reservation of like character to an Indian or military
reservation.

It is true that in eparte State of California (20 L. D,, 327), it was
held that it is not necessary that the reservation of a section 16 be of
a permanent character to justify indemnity selection in lieu thereof,
but it is equally true that in that case the reservation in question,
which was of only one township, was held not to be of a temporary
character; further, after careful consideration of said decision the
Department refuses to be guided thereby and is of opinion that the
tmere inclusion of portions of sections 16 and 36 within a withdrawal
made for the purpose of permitting investigation and examination of
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the lands withdrawn, with a view to their possible inclusion in a forest
reserve, does not afford a base for the selection of school indemnity
lands under the provisions of the act of February 28, 1891, ra.

The list as submitted is here returned without approval.

SOLDIERS' ADDITIONAL HIONESTEAD-SECTION 2, ACT OF JIUNE 15, 1S80.

JOHN M. LONGYEAR.

The privilage of purchase accorded by the second section of the act of June 15, 1880, and
the title obtained thereunder, rest upon and have their inception in the original
homestead entry, which is merged in the higher and perfected title obtained by
compliance with the provisions of said section, and by a purchase thereunder of
land entered uder a soldier's certificate of additional right, the original entry is
merged in the perfected title received nder said act, the certificate of right is
thereby satisfied and the certified right of the soldier exhausted.

Secretary Itle/keoCk to the Oonzni,/sonr q the General Land Office,
(F. L. C.) Decemeber 10, 1903. (G. B. .)

This is the appeal of John M. Longyear from your office decision of
July 16, 1903, denying his application for a recertification of the sol-
diers' additional right of one William J. Frank.

An original certificate of right to enter 120 acres of land under
section 2306 of the Revised Statutes issued to the said William J. Frank,
June 5, 1878, and was located bv him February 18, 1879, on 120 acres
of land at the Marquette land office, Michigan. The entry allowed on
this location was canceled for alleged illegality, July 20, 1881, but the
real party in interest, who was the said John M. Longyear, upon a
proper showing of such interest, was permitted to purchase the land
under the provisions of section 2 of the act of June 15, 1880 (21 Stat.,
237), whereupon cash certificate issued to him, November 26, 1881, and
patent issued thereon August 5, 1885.

Thus stated. this case is controlled by the decision of this Depart-
ment, March 15, 1899, in the case of John M. Rankin (28 L. D., 204).
In that case it was held that the privilege of purchase accorded by the
second section of the act of June 15, 1880, and the title obtained there-
under, rest upon and have their inception in the original homestead
entry, which is merged in the higher and perfected title obtained by
compliance with the provisions of said section, and that by a purchase
thereunder of land entered under a soldier's certificate of additional
right, the original entry is merged in the perfected title received under
said act, the certificate of right is thereby satisfied and the certified
right of the soldier exhausted.. Previous to the rendition of said
decision, to wit, on January 18, 1897, the Department had held, in the
case of John H. Howell (24 L. D., 35), that in such cases the soldier's
additional right was not satisfied, and in view of the strong probability
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and fact that claimed soldiers' additional rights had been bought upon
the faith of the ruling in the Howell case, the Department under date
of May 20, 1903, directed your office to recertify all additional rights
purchased between January 18, 1897, and March 15, 1899. Said order
was made upon the consideration of a petition asking the Department
to vacate its said decision in the Rankin case, and as to this it was said:

Much may be said either way upon the merits of the question involved, but it will
not be necessary to reopen the c ase. Equities arising upon the faith of the Howell
decision may be protected without it.

Under this decision several applications were presented and allowed
as coming within the purview of said order, but the present case did
not come within it and was rejected by vour office upon the authority
of the Fankin case, spra.

It is now insisted, as it was insisted when the order of May 20, 1903,
was made, that the decision in the Rankin case is fundamentally wrong
and should be vacated. That case was not decided except upon a most
careful and painstaking examination of the question presented, and in
connection with cases since brought before the Department, it has
been elaborately discussed and considered in what seems to be its
whole aspect. It is believed that no sufficient reason has been shown
for overruling said case, and it is hereby reaffirmed and adhered to.

The case of Longyear is within it and his application is, for the rea-
sons therein stated, denied.

TIMBER AND STONE ENTRY-SPECULATION-ACT OF JUNE 3, 1S78.
ANNIE M. DONAHUE ET AL.

A timber and stone cash entry under the act of June 3, 1878, made in good faith for
the entryman's own benefit, without any intent or contract that it shall inure to
any other person, even though made with the expectation of profiting by a sale
of the land, is not an entry for "speculation" within the meaning of that term
as used in said act.

Secretary ffitchcock to the Commi~s8ioner qf the General Land Q ffce,
(F. L. C.) Decemnber 10, 1903. (J. R. W.)

By office letter of September 30, 1903, pursuant to departmental
instructions of November 18, 1902, you transmitted to the Department,
for its advice, the papers in the several timber and stone cash entries
under the act of June 3, 1878 (20 Stat., 89), all east of the Humboldt
Meridian, made at Eureka, California, in order of date as follows:

No. 8985, May 17, 1901, Annie M. Donahue, N. SW. -4 and W. 4
SE. 4, Sec. 22, T. 11 N., R. 3.

No. 8896, November 6, 1901, Clarence A. Long, SW. 4, Sec. 11, T. 11
N., R. 3.

No. 8914, November 27, 1901, Julia J. Gall, NW. ', Sec. 11, T. 11
N., R. 3.
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No. 8920, December 2, 1901, Laura L. Barnum, lots 3 and 4, Sec. 30,
and lots 1 and 2, Sec. 31, T. 13 N., R. 3.

No. 8937, December 28, 1901, Lucy Peterson, E. 4- NW. 4 and W. 
NE. J., Sec. 7, T. 15 N., R. 2.

No. 8983, January 8, 1902, George K. Coleman, W. 4 NE. a, NW.i
SE. 41 and NE. 4 SW. in Sec. 9, T. 3 N., R. 2.

No. 8948, January 10, 1902, Herman A. Lund, SW. SW. i, Sec. 27,
E. -T SE. 4l, Sec. 28, and NW. NW. 4 Sec. 34, T. 12 N., R. 3.

No. 8950, January 10, 1902, Janes G. Burkholder, E. SE. 1, E.-
NE. 4, Sec. 33, T. 12 N., R. 3.

No. 8997, February 3, 1902, Annie M. Sweasy, N. SE. 4 NE. +
SW. 4 SE. 14 NW. 4, Sec. 2, T. 4 N., R. 3.

No. 8998, April 17, 1902, Lena G. Gross, S. -T NW. 41, N. SW. ,
Sec. 1, T. 4 N., R. 2.

No. 9011, May 5, 1902, Jay L. McLaren, NE. , Sec. 15, T. 4 S.,
R. 2.

No. 9051, July 9, 1902, Laurania M. Barnum, E. NW. 4, See. 25,
T. 13 N., R. 2.

No. 87, K. R. I. R., August 27, 1902, Albert Van Duzer, lot 1, Sec.
3, T. 12 N., R. 2, and SE. 4 NE. and E. i SE. , Sec. 34, T. 13
N., R. 2.

No. 9163, September 22, 1902, Mary G. Hannah, SE. T' SE. I, Sec.
21, S. '- SW. 4, Sec. 22, NW. NW. 4, Sec. 27, T. 12 N., R. 3.

No. 9259, November 18, 1902, Olive V. Sawtelle, NE. 4, Sec. 11, T.
10 N., R. 2.

These entries, after final proof at the local office, including cross-
examination of the entrvinan and witnesses, were by your office
referred to a special agent for investigation, who made examination of
the county records of conveyances, of the local office records, cross-
examined each entryinan, and reported in each case that no fraud was
discovered. Your office after examination of the records found that
the entries:
are non-contiguous, except in two instances, and widely separated, being in ten dis-
tinct townships; that entrymen are of various occupations and all citizens of the
state in which the lands are located; that different persons located the entrymen
and that locators are not connected with any company or persons engaged in buying
timber lands; that a part of the claims were mortgaged for the purchase money, a
part were paid for by entrymen's own funds, and a part have been sold since final
proof was made, but in no case was there any agreement to sell prior to final proof
nor has any claim been mortgaged or sold to a lumbering company or any one
engaged in acquiring vast quantities of timber lands, that the lands are non-mineral
and most valuable for the timber thereon; that claimants have acted in good faith in
making said entries.

Your office recommended approval of the entries. Examination of
the records shows that to the time of the special examiner's reports
the land was in nine of the cases (8896 Long, 8914 (all, 9848 Lund,
8950 Burkholder, 8997 Sweasy, 8998 Gross, 9011 McLaren, 87 Van
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Duzer, 9259 Sawtelle) not conveyed by the claimants and no encum-
brance existed of record against these lands; in one instance, 8937,
Peterson, a mortgage was given to claimant's cousin for $400 at date
of proof, which was still unpaid, and no conveyance bad been made of
the land. These ten claimants give the motive or purpose of their
entries variously-8996 "to hold for increase in value;" 9011, 8997,
87, 8937, and 8996, to hold "or keep" "as an investment," or "for
increase in value;" 8914 took the land as "an investment to make
some money; " 8920 " to keep, not to sell, owns adjoining land; " 8950
" to keep for benefit of my family;" 9259 "to hold till something
develops," and 8948, Lund, " as a speculation to better my own con-
dition in the future." If any of the records in this group of cases is
to be condemned and the claimant's purchase money forfeited to the
government, that of Lund must be, and if his is not fraudulent noth-
ing in the record indicates that any of the others are. The statute
under which these entries are made requires of the entryman to make
oath, among other things:
that he does not apply to purchase the same on speculation, but in good faith to
appropriate it to his own exclusive use and benefit, and that he has not, directly or
indirectly, made any agreement or contract, in any way or manner, with any person
or persons whatsoever, by which the title he might acquire from the government
of the United States should inure, in whole or in part, to the benefit of any person
except himself; .... and if any person taking such oath shall swear falsely in the
premises, he shall be subject to all the pains and penalties of perjury, and shall
forfeit the money which he may have paid for said lands, and all right and title
to the same; and any grant or conveyance which he may have made, except in the
hands of bone fide purchasers, shall be null and void.

What does the statute intend by the words "on speculation ?"
Bouvier's Law Dictionary, 1876 and 1897, defines speculation as

"the hope o desicre of making a profit by the purchase and resale of a
thing." Anderson's Law Dictionary, 1893, gives:
Speculation. Gambling is not to be confounded with speculation. Merchants

speculate upon the future price of that in which they deal, and buy and sell
accordingly. In other words, they think of and weigh, that is speculate upon
the probabilities of the coming market and act upon this outlook into the
future.

Neither of these is properly a definition. The first merely indicates
the motive that induces to purchase of a thing as a speculation, the
other is a mere thesis upon the distinction between a speculative con-
tract of purchase and a gambling or wagering contract.

Worcester's Dictionary of 1880 defines speculation as:
"The act of paying out money, or incurring extensive risks with view to more

than usual success in trade." A. Smith.
The Centurv Dictionary of 1890 defines it:

4. The investing of money at a risk of loss on the chance of unusual gain; specific-
ally buying and selling, not in the ordinary course of commerce for the continuous
marketing commodities, but to hold in expectation of selling at a profit upon a
change in values or market rates.
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Speculate. To invest money for profit upon an uncertainty; take the risk of loss in
view of possible gain; make a purchase or purchases, as of something liable to sud-
den fluctuations in price or to rapid deterioration on the chance of selling at a large
advance.

Ireshoeolt. Expenditure for profit or future benefit, a placing or conversion of

capital in a way intended to secure income or profit from its employment; as an
investment in active business, or in stocks, land or the like.

Webster's International Dictionary of 1896 and 1903, somewhat
changing the definition of the Unabridged Dictionary of 1887, defines
speculation:

(Con.) The act or practice of buying land, goods, shares, etc., in expectation of

selling at a higher price, or of selling with the expectation of repurchasing at a lower
price; a trading on anticipated fluctuations in price, as distinguished from trading in
which the profit expected is the difference between the retail and wholesale price,
or the difference of price in different markets.

Any business venture involving unusual risks, with a chance for large profits.

In all the definitions there is more or less prominent, persistent and
common the elements of sudden fluctuation in value, liability of loss
by depreciation, and contemplated brevity of time before reconversion
and liquidation of the subject matter. Still the definitions do not
clearlv indicate what Congress intended to inhibit under the term
speculation. Following the familiar rule of statutory construction, to
seek in the act itself the meaning of particular words by study of the
context, it seems that the words immediately following "speculation"
explain and define its meaning. If that be accepted, then its meaning
is that all the benefit of the title sought to be acquired is in good faith
intended to be for the entryman himself, and that there is no intent
or contract that it shall inure to any other person, analagous to the
requirements in other public land legislation under settlement laws.

There is nothing in the act-other than the word speculation itself-
in any way indicating that Congress intended that no one should make
such entries except lumber or timber dealers, or those intending
themselves to cut and market the timber. If it was intended to so limit
these entries, it is obvious that more apt words might have been chosen.
If it is not to be so limited, it is an absurdity to prohibit or forfeit an
entry because the entryman contemplated profiting by a sale of the land.
He would not make the entry and pay money except from a motive in
some way to profit himself, and if he does not intend himself to cut
and market the timber and is not by the statute required to so intend,
he perforce must intend to profit in the only other way possible-namely,
by a sale. This is the construction given to the act by the Supreme
Court and by the Department heretofore. In United States v. Budd
(144 U. S., 154, 163), the court says: ,

All that it [the statute] denounces is a prior agreement, the acting for another in
the purchase. If when the title passes from the government no one save the pur-
chaser has any claim upon it, or any contract or agreement for it, the act is satisfied.
Montgomery might rightfully go or-send into that vicinity and make known gener-
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ally, or to individuals, a willingness to buy timber land at a price in excess of that
which it cost to obtain it from the government; an(l any person knowing of that
offer might rightfully go to the land office and make application and purchase the tract
from the government.

In United States tv. Bailey et t. (17 L. D., 468, 46) the Depart-
ment held that:

The purpose and intent of the act was to give every citizen of the United States, or
one who has declared his intention of becoming such, the opportunity to purchase
one hundred and sixty acres of land under said act, if it was unfit for cultivation, but
in every case the entrynan is required to act in good faith.....

This holding in no wise conflicts or interferes with the right of a purchaser in good
faith of land under the act, after he acquires title,.to sell the land if he desires so to
do. Sales made soon after purchase, however, if unexplained, have a tendency to
arouse suspicion in the mind that when the entry was made, it was not for the entry-
man's own excbl.qrre benefit and use. And when we find twelve entries made in the
manner in which these were made, money furnished by the assignee, engineered by
the assignee, deeded to the assignee, and this arrangement made prior to the time
the locations were made, I do not see any escape from the conclusion that they were
made in violation of the statute, and ought not to stand.

This decision was before the Supreme Court and was approved in
Hawley ax. Diller (178 U. S., 476), which held (p. 490), " there was no
misconstruction of the law by the land department."

Such has been the consistent construction of the law (Instructions,
3 L. D., 84, 86; United States v. Bryan, 29 L. D., 149; United States
v. Searles, 19 L. D., 258, 265). It does not invalidate Lund's entry
that he used the word speculation, instead of the more appropriate
term " investment," to describe the motive for his entry. Nor does
the fact that the others of this group admit they made their invest-
ments with view to and in hope of it proving profitable, impeach in
the least their good faith. It only tends to show that they intelli-
gently exercised a right given them b statute in a way that they
hoped would prove to their financial and material advantage, as they
had perfect right to do.

The disposal of this group practically disposes of all the cases. None
of them come within the rule in United States . Bailey, stetw. They
all but two purchased with their own money, and in a legal sense those
two did so in that they borrowed and contracted a'personal debt, one
of whomi has paid it; the entries were not planned, procured, or
"engineered" by any one for his profit, using the entrymen as his
instruments, compensated for their service in acting in his interest; no
prior arrangement oy contract, express or implied, is shown to have
been made bv anv one of them for assignment of the interests to be
obtained bv the entr Take the more suspicious on the list as an
example, Annie M. Donahue, who sold to Christie on the date of her
final proof. In Peasley v. Whiting (20 L. D., 24), it was held that-

Sale of a timber-land claim after acceptance of final proof and prior to the issuance
of final certificate does not in itself warrant an attack on the entry.
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A special examination has failed to show any preconcerted arrange-
ment for such a sale, or that any one but the entrywoman herself had
any interest or benefit in the entry when it was made. No other
instance of immediate transfer occurs and but one other within thirty
days, Marv G. Hannah, one ninety days, Laurania M. Barnum, and
one ten months, Laura L. Barnum, and one a year after the entry.
These were not bought by, nor have they come to the hands of one
ownership, nor does anything tend to show any prior arrangement or
that the entries were not in the exclusive interest of the entrymen.

Under the rulings of both the Department and the court all the
entries should be approved.

RIGHT OF WAY-RASILROAKD GRANT-SECTION 13, ACT OF FEBRUARY 28,
1902.

ST. LOUIS AND SAN FRANCISCO R. R. CO.

The general authority for securing railroad rights of way in the Indian Territory,
granted by section 13 of the act of February 28, 1902, can not be exercised to
secure a right of way across the Sulphur Springs reservation, created under
authority of the act of July 1, 1902.

Assistant Attorney- General C(acmp bell to the Secretary of the terior,
Decemeber 11, 1903. (J. Rf. W.)

I am in receipt by reference of the Acting Secretary, December 8,
1903, of the telegram of L. F. Parker, General Solicitor of the St.
Louis and San Francisco Railroad Company, of the same date, that:

Engineers Sulphur Springs railway are locating an extension of that company's
line under section thirteen of the act of Congress approved February 28th, 1902.
Such extension crossing a portion of Sulphur Springs reservation. Mr. Swords has
forbidden them to proceed with such location and is preventing them from so doing.
May I request that you direct him to cease from such interference. Please answer-

with request for my opinion whether said railway company has the
right to condemn any portion of said reservation under the provisions
of the act of February 28, 1902.

The tract in question is reserved under the provisions of the act of
July 1, 1902 (32 Stat., 641, 655), which provided for the reservation
of a tract of not to exceed six hundred and forty acres-
to embrace all the natural springs in and about said village,. and so much of Sulphur
Creek, Rock Creek, Buckhorn Creek, and the lands adjacent to said natural springs
and creeks as may be deemed necessary by the Secretary of the Interior for the proper
utilization and control of said springs and the waters of said creeks, which lands shall
be so selected as to cause the least interference with the contemplated town site at
that place consistent with the purposes for which said cession is made, and when
selected the ceded lands shall be held, owned, and controlled by the United States
absolutely and without any restriction, save that no part thereof shall be platted or
disposed of for town-site purposes during the existence of the two tribal governments.
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.... All improvements upon the lands so selected which were lawfully there at
the time of the ratification of this agreement by Congress shall be appraised, under
the direction of the Secretary of the Interior, at the true value thereof at the time of
the selection of said lands, and shall be paid for by warrants drawn by the Secretary
of the Interior upon the Treasurer of the United States. Until otherwise provided
by law, the Secretary of the Interior may, under rules prescribed for that purpose,
regulate and control the use of the water of said springs and creeks and the tempo-
rary use and occupation of the lands so ceded. No person shall occupy any portion
of the lands so ceded, or carry on any business thereon, except as provided in said
rules, and until otherwise provided by Congress the laws of the United States rela-
ting to the introduction, possession, sale, and giving away of liquors or intoxicants of
any kind within the Indian country or Indian reservations shall be applicable to the
lands so ceded, and said lands shall remain within the jurisdiction of the United
States court for the southern district of Indian Territory. Povided, how-ever, That
nothing contained in this section shall be construed or held to commit the govern-
ment of the United States to any expenditure of money upon said lands or the
improvements thereof, except as provided herein, it being the intention of this pro-
vision that in the future the lands and improvements herein mentioned shall be con-
veyed by the United States to such Territorial or State organization as may exist at
the time when such conveyance is made.

It is thus clear that what was intended by Congress was an unquali-
fied and absolute withdrawal of said lands, mineral springs, and waters
from any appropriation for any purpose, the Secretary of the Interior
himself having no power except to permit the "temporary use and
occupation of the lands so ceded." The intent of Congress was fur-
ther indicated to convey such lands to the state or territorial organiza-
tion that should afterward come into being, absolutely unincumbered
of any existing claim, right, or easement.

The rights granted to the railway company are defined by section
13 of the act of February 28, 1902 (32 Stat., 43, 47), which provides:

That the right to locate, construct, own, equip, operate, use, and maintain a rail,
way and telegraph and telephone line or lines into, in, or through the Indian Terri-
tory, together with the right to take and condemn lands for right of way, depot
grounds, terminals, and other railway purposes, in or through any lands held by
any Indian tribe or nation, person, individual, or municipality in said Territory, or
in or through any lands in said Territory which have been or may hereafter be
allotted in severalty to any individual Indian or other person under any law or
treaty, whether the same have or have not been conveyed to the allottee, with full
power of alienation, is hereby granted to any railway company organized under the
laws of the United States, or of any State or Territory, which shall comiply with
this act.

The rights granted by this section are general and make no specific
reference to the sulphur springs and the adjacent tracts reserved by
the act of July 1, 1902, so that no rights to enter upon those specific
lands were expressly and specifically granted. That Congress had
power to withdraw from its general grant of February 28, 1902, any
specific tract at any tinle prior to appropriation of it by the railway
company, does not admit of question.

The act of February 28, 1902, was not a grant of lands, but was
merely a grant of power of eminent domain to appropriate private, or
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unappropriated public lands to its use, for which under other provi-
sions of the act it is required to make compensation. It is a general
principle of such grants of powers that they do not authorize the tak-
ing of property already dedicated to a public use, as land already occu-
pied by another railroad company, or by a gas or water company, and
the like. Mobile, &c. . 1. Co. 7. Alabama Midland R. R. Co. (87
Ala., 501); In re City of Buffalo (68 N. Y., 167); Providence and
Worcester R. R. Co. v. Norwich and Worcester R. R. Co. (138 Mass.,
277); Lebanon Water Co. (9 Pa. Co. Ct., 589); Scranton Gas and W.
Co. . Northern Coal and Iron Co. (192 Pa. St., 80); Matter of New
York and Brighton Beach R. R. Company (20 Hun., N. Y., 201).
Authorities to this effect, presenting the matter in a great variety of
aspects, might be indefinitely extended. It is sufficient to say gener-
ally that general powers of this character can not be exercised against
property specifically dedicated to a public use, or reserved with intent
to make such dedication.

As Congress has specifically reserved the land in question, with
clearly expressed intent to preserve and at some future time to convey
it absolutely free of any appropriation or incumbrance to the future
state or territorial government that may arise having jurisdiction over
that locality, I am of opinion that the railway company has not and can
not acquire right to enter upon or cross it, and that its request for
permission so to do should be denied.

Approved:
E. A. HITCHCOCK,

Secretary.

SOLDIERS' ADDITIONAL HOMESTEAD-SERVICE-SECTION 2304, R. S.

JULIAN D. WHiTEHURST.

In computing the period of service of a soldier "who has served in the army of the
United States," within the meaning of that phrase as used in section 2304 of the
Revised Statutes, the entrance of the soldier into the army will be considered
as dating from his muster into the service, and not from his enrollment.

Secreltary [fitchcock to the CGowmisaioner of the General d Office,
(F. L. C.) December 14, 1903. (A. S. T.)

On December 30, 1898, Julian D. Whitehurst, as assignee of the
minor orphan children of Elijah C. Putman, deceased, applied to make
soldiers' additional honiestead entry for the SW. 4 of the SE. of
See. 20, and the N. i of the NE. i of Sec. 29, T. 51 N., R. 11 E.,
Pueblo land district, Colorado, said application being based on the
military service of said Elijah C. Putman in the army of the United
States during the war of the rebellion, on homestead entrv No. 918
made by said Putman on May 19, 1868, for the SE. of the NW. 4 of
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Sec. 1, T. 5 S., R. 27 W., Washington, Arkansas, and on the assign-
ment of the alleged right of additional entry by the minor heirs of
said Putman made by their guardian.

Your office, on December 23, 1902, rendered a decision rejecting
said application on the ground that the military service of said Put-
man in the army of the United States during the war of the rebellion
did not constitute a sufficient basis for the allowance of an additional
entryt under section 2304 of the Revised Statutes of the United States,
and on February 9, 1903, your office denied a motion for review of
said decision. WVhitehurst has appealed to this Department.

Section 2304 of the Revised Statutes provides that:
Every private soldier and officer who has served in the army of the United States

during the recent rebellion, for ninety days, . shall, on compliance with the
provisions of this chapter, as hereinafter modified, be entitled to enter upon and
receive patents for a quantity of public lands not exceeding one hundred and sixty
acres.

Section 2306 provides that:
Every person entitled, under the provisions of section twenty-three hundred and

four, to enter a homestead who may have heretofore entered, under the homestead
laws, a quantity of land less than one hundred'and sixty acres, shall be permitted
to enter so much land as, when added to the quantity previously entered, shall not
exceed one hundred and sixty acres.

Section 2307 provides that:
In case of the death of any person who would be entitled to a homestead under

the provisions of section twenty-three hundred and four, his widow, if unmarried, or
in case of her death or marriage, then his minor orphan children, . shall be
entitled to all the benefits enumerated in this chapter.

The rights of the minor orphan children of a deceased soldier, or of
their assignee, under section 2307 of the Revised Statutes, must be
determined with reference to the qualification of their deceased ances-
tor under section 2304. If he was qualified to make a homestead
entry under said section, and died without exercising the right, his
minor orphan children, in case of the death or marriage of his widow,
are entitled to all the benefits of said chapter, and it has been held
that this includes the right to make an additional entry under section
2306.

The question involved in this case is, whether or not the military
service of Elijah C. Putman in the army of the United States during
the war of the rebellion was sufficient to entitle hin to the benefits of
section 2304 of the Revised Statutes, which requires ninety days of
such service.

The report furnished by the War Department as to Putman's
military service is as follows:

Elijah C. Putman was enrolled November 19, 1863, at Benton, Arkansas, for one
year or during the war, and mustered into service as private in Co. "D ' 4 Reg't
Ark. Cav. (Col. Fishback's Cav.), January 7, 1864, and discharged as a private
March 28, 1864, by reason of disbandment of regiment.
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If his term of service be computed from the date of enrollment to the
date of discharge, it will amount to more than ninety days: but if it
be counted from the date of his muster into the service to the date of
discharge, it is less than ninety days, and, therefore, since the statute
(Sec. 2304, R. S.) requires ninety days' service in the army of the
United States, it is material to determine whether Putman was in the
armey from the date of his enrollment, or only from the date of his
muster into service.

The distinction between the status of one who has been merely
enrolled and that of one who has been mustered into service is dis-
cussed at length in a decision rendered by Mr. Justice Gray, while
Chief Justice of Massachusetts, in the case of Tvler v. Pomerov e at.
(8 Allen, 480), wherein it was held that one who has been enrolled,
and had signed a paper whereby he agreed to serve for a period of
three years from the date of his muster into the service, did not
thereby become a soldier, and was not thereby rendered amenable to
the military authorities. That case was cited approvingly by the
Supreme Court of the United States Iln re Grimley (137 U. S.. 147),
and also by the Judge Advocate General in his letter to the Assistant
Secretary of War, dated October 6, 1900, wherein it was said:

The muster-in is the ordinary means of receiving the volunteer soldier into the
service, and when there is a muster-in it marks the date of the beginning of the
service. The enrollment of a person for service in the volunteer army is only a pro-
posal to enter such service, a declaration of his readiness to do so. He may or may
not carry this out; he may refuse to carry it out, and he does not thereby become
a deserter; he has a perfect right to do so .... and until the person proposing to
enlist presents himself to the mustering officer he has not met any one with whom
he could enter into a contract which would bind him to the military service of the
United States.

Attorney-General Griggs, in his letter to the Secretary of War,
dated February 27, 1901 (23 Ops. A. G., 406), said:

The enrollment of a person for service in the volunteer army is only a declaration
of his intention to enter such service; he may or may not actually enter the service
by formal muster-in; he may refuse to be mustered in after enrollment....
Again, if he is willing to enter the service, he may, for various reasons, be rejected
by the officer in charge of the muster-in, and if rejected he has never been actually
or constructively in the service of the United States army.

It seems to be well settled that the entry of a soldier into the army
is marked by his muster-in, and not by his enrollment.

It is argued, in substance, that inasmuch as this Department in con-
struing the act of June 27, 1890 (26 Stat., 182), and similar statutes,
in the adjudication of claims for pensions thereunder, holds that the
term of the soldier's service extends from the date of his enrollment
to the date of his discharge, consistency requires a similar construction
of the language found in section 2304 of the Revised Statutes when
applied to a claim for additional homestead. Section 2 of the act of

358



DECISIONS RELATING TO THE PUBLIC LANDS.

June 27, 1890, allows pensions to "all persons who served ninety days
or more in the military or naval service of the United States."

To entitle a soldier to pension under said act, it is sufficient for him
to prove that he served ninety days i te Yjlitary se o of the
Vnited States, and it is held that he need not prove that he served that

length of time after being regularly mustered into the any of the
United States.

In the case of Edgar A. Coffin (32 L. D., 44) the Department pointed
out the distinction between being in the armv of the United States
and rendering military service for the United States, and held that
one might be in the miiitarv service and vet not be in the armv of the
United States.

The proof fails to show that Putmnan served ninety days in the army
of the United States. He was therefore not entitled to the benefits of
section 2304 of the Revised Statutes so as to entitle him or his minor
orphan children to an additional homestead entry under section 2306
or 2307.

The result is that vour said decision is affirmed, and said application
of Whitehurst is rejected.

MINING CLAIM-APPLICATION FOR PATENT-PUBLICATION OF NOTICE.

TOUGH NUT AND OTHER LODE CLAIMS.

The discretionary power lodged in the register by section 2325 of the Revised Statutes,
to designate the new-spaper in which notice of an application for patent to a
mining claim shall e published, is subject to review by the Commissioner of
the General Land Office and the Secretary of the Interior, and where it is found
that there has been an abuse of such power, a new publication will be ordered.

Secretary teheocka to the CoUnnissionel, of tle General Lnd Office,
(F. L. C.) December 16, 1903. (A. C. C.)

April 13, 1901, The Yavapai Copper Company made entry No. 451
for the Tough Nut and twenty-four other lode mining laims, survey
No. 1467, Black Hills Mining District, Yavapai Countv, Arizona,
Prescott land district. Notice of the application for patent was pub-
lished in the Arizona Daily Journal-Miner, printed and published at
Prescott, Yavapai County; Arizona, it being the paper designated by
the register in which to publish said notice.

During the period of publication two protests were filed, in each of
which it was alleged, in substance and effect, that at that time, and
prior to the beginning of the publication of notice, there were two
bona Jude newspapers of general circulation published at Jerome,
Yavapai County, Arizona, which place, it was alleged, is several miles
nearer the claims than Prescott. These protests seem to have been
entirely ignored by the local officers, prior to the entry. April 16,
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1901, the local officers forwarded all the papers in the case to your
office, April 5, 1902, in response to directions from your office, the
local officers made report in respect to the statements contained in the
protests. April 22, 1902, in view of said report, your office dismissed
the protests. September 24, 1902, on appeal to the Department, by
protestants, y our office decision was reversed, with directions to order
a hearing upon the protests.

December 10, 1902, a hearing was had before the local officers, at
which the entryman and protestents appeared, and each submitted
evidence. December 11, 1902, the local officers found, among other
things, that the notice was published "in the paper that would give
greatest publicity in the community in which these claims are
situated." May 14, 1903, on appeal by protestants, your office held
that the register, in designating the Arizona Daily Journal-Miner as
the newspaper in which to publish the notice of the application for
patent, had not abused the discretion lodged in him by the statute,
and affirmed the finding of the local officers. The protestants have
appealed to the Department.

Section 2325 of the Revised Statutes provides that when an applica-
tion for patent to a mining claim is filed-

The register of the land office .... shall publish a notice that such application
has been mnade, for the period of sixty days, in a newspaper to be by himl desig-
nated as published nearest to such claim.

Paragraph No. 52 of the Mining Regulations in force at the time
the application for patent was filed (25 L. D., 561, 578), and now in
force as paragraph 47 of the Mining Regulations (31 L. D., 474, 482),
is as follows:

The register shall publish the notice of application for patent in a paper of estab-
lished character and general circulation, to be by him designated as being the news-
paper published nearest the land.

The provision of the statute requiring publication of the notice is
intended to diffLuse information " respecting the application for patent
in the vicinity of the claim and among those whose residence or
presence in that locality bespeak their interest in the claim or their
knowledge thereof." (26 L. D., 145, 147). The primary purpose of
said provision, as is plainly manifest, is to bring such notice to the
attention of persons who lay have adverse interests in the land em-
braced in the claim applied for, in order that they may have an oppor-
tunitv to assert and protect such interests.

Congress regarded that by the publication of the notice in a news-
paper " nearest to such claim," the intent and purpose of the statute
would be best accomplished, but conferred upon the register discre-
tionary power to determine, under the supervision of the Commissioner
of the General Land Office and the Secretary of the Interior, what
publications are newspapers within the contemplation of the statute,
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and to designate the newspaper nearest the claim, in which the notice
should be published. This discretionary power should be exercised
wisely, and in accordance with the statute and the rules and regula-
tions of the land department, and not arbitrarily or indifferently. It
is subject to review, and if abused, to correction by the Cdmmissioner
of the General Land Office and b the Secretarv of the Interior. It
cannot be enlarged or diminished except by Congress.

In construing the provision of the statute which confers this power,
the Department in Condon et al. v. Mammoth Mining Company (on
review, 15 L. D., 330, 331), quoted with approval the following lan-
guage contained in the circular letter of April 21, 1885, directed to
registers and receivers, viz:

You have no discretion under the law to designate any other than the newspaper
"nearest the land" for such purpose, when such paper is a "newspaper of general
circulation" as defined in said circular.

And in the same case, at page 334, in respect to said provision, it
was held as follows:

This means that the register shall publish the notice of such application in a paper
to be by him designated as being the newspaper published nearest to such claim, not
by actual measurement in a direct line between newspaper offices in the same town
or city, but in the nearest town or city in which a paper or papers of established
character and general circulation is published. Unquestionably, under this statute,
when several newspapers are published in the same town or city, the register may
designate whichever, in his judgment, will best subserve the public interests and
which will give the widest notice to the public that the entrymen are seeking title to
a mine. From these views it follows, that in this matter the register has some dis-
cretion in the designation of the newspaper, as to its established character as a news-
paper, its stability and general circulation and the like.

The above language was quoted with approval by the Department in
its letter of instructions to the Commissioner of the General Land
Office of February 3, 1898 (26 L. D., 145, 147). In the same letter
(page 146, 26 L. D.) it is stated that-

The statute clearly seems to indicate that the register is given some discretion in
the selection of the newspaper. * * * The statute is not simply that the publication
shall be in a newspaper " published nearest to such claim," hut that the publica-
tion shall be " in a newspaper to be by him [the register] designated as published
nearest to such claim." There are three elements in this requirement: First, The
publication shall be in a newspaper; second, that newspaper shall be one "pub-
lished nearest to such claim;" and third, the register shall designate and determine
what newspaper is "published nearest to such claim." * * * The performance of
the register's duty, under the statute, requires the exercise by him of reasonable
judgment and discretion, both in determining what is a newspaper, and in determin-
ing which of several papers is the one published nearest the claim.

The evidence in this case shows that at the time the application for
patent was filed and during the entire period of publication of notice,
the Arizona Daily Journal-Miner was owned and published by the
then receiver of the local land office; that Prescott has a population
of about four thousand, is the county seat of Yavapai County, and is
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from eighteen to twenty miles distant from the claims, by the usually
traveled route; that the Daily Journal-Miner has a daily issue of over
one thousand copies, the greater part of which circulates in the town
of Prescott, where said paper is printed and published; that said news-
paper circulates generally throughout Yavapai County and in the
immediate vicinity of the claims, and that from twenty to twenty-
five copies daily are distributed through the Jerome post office: that
Jerome is from twelve to fourteen miles distant from the claims, and
at least-six miles nearer thereto, either by an air line, or by the usually
traveled route, than Prescott; that according to the census of 1900,
Jerome had a population of over twenty-eight hundred; that two toa
fide newspapers of established character and general circulation in
Yavapai County are printed and published weekly in Jerome, and
were so printed and published prior to and during the entire period
of publication of said notice; that these newspapers at such times cir-
culated and now circulate generally in said county, and in the imme-
diate vicinity of the claims: that one of these papers has a weekly
issue of 6ver five hundred copies, the greater part of which circulates
in Jerome; and that persons residing in the immediate vicinity of the
claims get their mail either at Jerome or Prescott, these being the
post-offices nearest to the claims.

The evidence falls short of showing, as found by the local officers,
that the publication of the notice in the Prescott newspaper gave
greater publicity in the community in which the claims are situated,
than would have been given had the notice been published in one of
the Jerome newspapers; nor does it show that the register had just
cause to believe that the papers printed and published at Jerome
were not "newspapers" of "established character and general circu-
lation. "

In view of the language of the statute, the intent and purpose of
Congress as indicated thereby, and in view of the decisions referred
to, it would seem that where, as in this case, it conclusively appears
that two newspapers of established character and general circulation
are printed and published within twelve to fourteen miles from the
claims in question, and which circulate in the immediate vicinity
thereof, the register abused the discretion, lodged in him by the stat-
ute, by designating a newspaper six miles farther from the claims in
which to publish the notice.

Your office decision is reversed, with directions to require new
notice to be published by the mineral claimant.

i



DECISIONS RELATING TO THE PUBLIC LANDS.

MINING CLAIM-PLACER-FORM OF LOCATION.

WOOD PLACER MINING COMPANY (ON REVIEW).

The requirement of section 2331 of the Revised Statutes, that all placer mining claims
shall conform, as nearly as practicable, to the "United States system of public-
land surveys, and the rectangular subdivisions- of such surveys," applies with
equal force whether such claims are located upon surveyed or unsurveyed public
lands.

A "gulch " placer claim, which can not, by reason of its environment, practicably be
conformed to the system of public-land surveys, and the rectangular subdi-
visions thereof, may, upon sufficient and satisfactory showing, be entered if in
shape and position approximating such system as nearly as the conditions will
reasonably permit.

Secretary litcecock to the Commissioner of the General Lall Office.
(F. L. C.) -December 16, 1903. (F. H. B.)

The Wood Placer Mining Company has filed motion for review of
departmental decision of July 16, 1903 (32 L. D., 198), wherein its
entry, No. 94, for the Discovery and Annex placer mining claims,
surveys Nos. 5885 and 6000, respectively, Missoula. Montana, was
ordered to be canceled, under the authority of the case of Miller
Placer claim (30 L. D., 225) tand paragraph 30 of the present mining
regu- tions (31 L. D., 474, 478-9), because the locations in question,
made upon unsurveyed lands, did not, upon the showing made by the
record, appear to "conform as near as practicable with the United
States system of public-land surveys, and the rectangular subdivisions
of such surveys" (Sec. 2331, R. S.).

The principal objection urged against the decision. briefly stated, is,
that the provisions of section 2331 of the Revised Statutes have no
application to placer claims located upon the unsurveyed public lands.
For convenience, the naterial portion of that section is here given.

Where placer claims are upon surveyed lands, and conform to legal subdrisiios, no
further survey or plat shall be required, and all placer mnining claims located after the
tenth day of May, eighteen hundred and seventy-two, shall conformi as near as prac-
ticable with the United States system of pslhlic-land surreys, and the rectangolar svbdisi-
sions of suC/ srreys, and no such location shall include more than twenty acres for
each individual claimant; but where placer claims can not be conformed to legal
subdivisions, survey and plat shall be made as on unsurveyed lands.

(The italics are borrowed.)

It is contended that this section, which, in full, is a substantial re-
enactment of section 10 of the act of May 10, 1872 (17 Stat., 91, 94),
was intended only to relieve against the hard and fast provisions of
section 12 added by the amendatory act of July 9, 1870 (16 Stat.. 217),
to the act of July 26, 1866 (14 Stat., 251), now incorporated into sec-
tions 2329 and 2330 of the Revised Statutes (those provisions being
here italicized), as follows:

Sec. 2329. Claims usually called "placers," including all forms of deposit
excepting veins of quartz or other rock in place, shall be subject to entry and patent,

363



364 DECISIONS RELATING TO THE PUBLIC LANDS.

under like circumstances and conditions, and upan similar proceedings, as are pro-
vided for vein or lode claims; bt there the lads hare been preriously surveyed by the
Uiitvd eSttes, the entry in its ertecior limits shall otfon to the legal subdivisions of the

public lands.
Sec. 2330 [in part]. Legal subdivisions of forty acres may be subdivided into tell-

acre tracts ; and two or more persons, or associations of persons, having contiguous
claims of any size, although such claims may be less than ten acres each, may make
joint entry thereof; but no location of a placer claim, made after the ninth day of
July, eighteen hundred and seventy, shall exceed one hundred and sixty acres for
any one person or association of persons, which location shall conform to the ited
States sarveys.

It is argued by counsel for the entryman that, by the employment
of the words "as near as practicable," it is to be inferred that the
provision of the later statute (now Sec. 2331) was intended as a modi-
fication of the requirement, by the earlier (now Sees. 2329 and 2330),
of strict conformity to the public survey lines, and that the presence
of the further clause of the same section, "where placer claims can
not be conformed to legal subdivisions, survey and plat shall be made
as on unsurveyed lands," has the effect to strengthen their contention
that section 2331 relates solely to placer claims upon surveyed lands.
Notwithstanding this, counsel urge that the section, by its terms,
invests the land department with a sound discretion to determine the
practicability of conformity, by reason of their peculiar situation, of
the locations here in question.

If it were correct, as contended, that the section relates exclusively
to locations upon surveyed lands, it is certain that none of its pro-
visions could be successfully invoked in favor of these locations, upon
unsurveved lands. But, the Department does not believe it has such
limited application. A comparison of the language of sections 2329,
2330, and 2331, which now constitute the body of the mining law upon
this subject and by which the land department is governed, leads to
another conclusion. Section 2329 provides that where the lands have
been surveyed the claim shall conforn) to the legal steivisions, and
section 2330 prescribes conformity with the United States surreys.
But section 2331 is expressed in terms of wider scope and broader
import. It requires "all iplacer mining claims " to be conformed, "as -
near as practicable," to the ystem of "public-land surveys, and the
rectangular subdivisions of such surveys." Its evident purpose is to
supplement the preceding provisions and provide for all cases not
otherwise provided for, and among these are to be included claims
upon unsurveyed lands.

The first clause of section 2331 dispenses in part, as to placers which
"conform to legal subdivsions," with the conditions imposed by sec-
tion 232!9; and the statute continues: allplacer mininq claimqns located
after May 10, 1872, shall conform "as near as practicable" to the sys-
ter, of "public-land surveys, and the rectangular subdivisions of such
surveys." The inference fairly is that this clause is intended to make
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provision for all other placer claims than those provided for in sections
2320 and 2330, thin., those upon surveyed lands which for sufficient
reasons can not practicably be conformed " to the United States sur-
vevs " and "the legal subdivisions of the public lands," and those upon
unsurveyed lands. Specific provision having first been made for those
locations upon surveyed lands which may be laid according to the lines
of the United States surveys, and the legal subdivisions thereof, the
necessity for an adequate provision for placer locations not in that
situation became apparent; and it is not to be assumed that Congress
intended to supply the omission in part only, if the terms employed are
broad enough to cover all cases. The Department is satisfied that the
language of section 2331 is ample for this purpose. The requirement
that non-confornable locations shall be laid, "as near as practicable,"
according to the ystema of public-land surveys, and the rectangular
subdivisions thereof, is significant and strengthens the view that loca-
tions upon unsurveyed lands are within the purview of the statute.
Both references in the section to locations upon surveyed lands. men-
tioned by counsel, are with respect to the requirements as to survey
and plat, alone; and the restrictions as to form which Congress early
took the precaution to impose in the case of placers upon the surveyed
public lands obviously are with equal reason applicable to locations
of the same character upon the public lands to which the lines of the
surveys have not yet been, but are intended ultimately to he, extended.

It is objected by counsel that the application of the provision to
locations upon unsurveyed lands would, in order that they might in
" shape and position " approach anything like conformity, require the
extension by claimants of the lines of the public-land surveys, from
whatever distance. But the Department does not so regard the
requirement. It is, that such locations must be laid, as nearly as prac-
ticable, in conformity with the syste of "public-land surveys. and
the rectangular subdivisions of such surve-s," . e., rectangular in
form, with east and west and north and south lines, and otherwise
within the limits of practicability.

Counsel cite the cases of Esperance Mining Company (10 C. J. 0..
338), William lRablin (2 L. D., 764), and Pearsall and Freeman ( L. D.,
227), to support the entry made in the case at bat. Each of those
cases involved a placer location (familiarly known among miners asI a
"gulch" placer) upon surveved land,-laid upon and along the bed of a
stream, whose banks were enclosed or surmounted by precipitous
cliffs, barren of mineral, the boundaries of the location cmbracing and
following the opposite shores. It was held that under the conditions
which there obtained, the locations could not practicably be conformed
to survey lines, and the entries therefor were sustained.

It was not the intention, in the case of Miller Placer Clain v rau,
and the case under review, to overrule the former decisions.. In the
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later cases apparently different situations were presented. If the
claims here in question are "gulch" claims, within the accepted mean-
ing of the term, and can not, by reason of their environments, prac-
ticably be conformed to the system of public-land surveys, and the
rectangular subdivisions thereof, they may, upon sufficient and satis-
factory showing (subject to other objection), be entered if in shape
and position approximating such system as nearly as the conditions
will reasonably permit.

The Wood company has now endeavored to make such showing as
will bring the case within the foregoing principle. In the corrobora-
ted affidavit of its president, filed to support the motion for review,
it is stated-

that Hughes creek, which flows through said Discovery and Annex claims, runs
through a narrow canon surmounted on either side by steep, rugged mountains,
valueless for any purpose and of such an altitude as to preclude their use for any
purpose, even for grazing.....

That said placer claims are located upon unsurveyed public lands and were when
located upwards of forty-five miles, over a mountain road, from the nearest surveyed
public land. That since said application for patent was made some public-land sur-
veys have been made at a distance of about twenty miles from these claims, and as
yet have not been accepted.

That only that portion of the ground included between the foot of either mountain
enclosing Hughes creek is of any value for placer mining purposes or containing
deposits of auriferous gravel, and if claimant were compelled to conform its locations
to the system of public-land surveys or to anything approaching near that system
the result would be that in order to obtain two acres of placer ground eighteen acres
of absolutely valueless and worthless mountain side would necessarily be included in
each clain or mining location of twenty acres. And if an association sought to
locate ninety or one hundred acres of mining ground, as in this case along a winding
stream like Hughes creek, it would be utterly impossible to conform or even pretend
to conform with the system of public-land surveys, especially so where there existed
no survey to which the prospector might conform his location.

The showing is hardly sufficient to establish the existence of the
conditions necessary to bring the locations within the purview of the
qualifying provision of the section. Whilst it is affirmatively alleged
that Hughes creek, which flows through the claims, runs through a
narrow canon between steep, rugged mountains, devoid of placer
mineral deposits and valueless for any purpose, much of the showing
with respect to the situation and scope of the claims themselves, the
depth and abruptness of the canon or gorge, etc., is more by way of
implication than direct averment. Every feature of the conditions
relied upon to entitle the locations to pass to entry in their present
form and position should be explicitly and directly set forth. If rea-
sonably obtainable, a report, under oath, with respect to the physical
conditions should be procured from the deputy mineral surveyor who
surveved the claims. Your office will therefore call upon the entry-
man, in the usual manner, to submit, within a reasonable time, a fur-
ther showing in the premises. If the additional showing shall be
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submitted within the time allowed, the case will be pronptly retrans-
mitted to the Department for its further action; otherwise, the entry
will be canceled, as ordered.

The question with respect to the improvements upon the claims,
raised by the appeal from your office decision of November 29, 1902,
will be considered if the case is resubmitted to the Department upon
the showing called for.

MINING LAWS AND REGITLATIONS THEREUNDER.

CIRCULAR.

The circular of United States mining laws and regulations thereun-
der, approved July 26, 1901 (31 L. P.,453), reapproved for reprinting
in pamphlet form December 18, 1903, without change except the inser-
tion of the word "public" in the seventh line from the bottom of page
23 thereof, between the words " unoccupied" and " lands" in said line,
and the insertion, following page 23 of said circular, of copies of the
acts of May 27, 1902 (32 Stat., 263), February 12, 1903 (32 Stat.,
825), and March 3, 1903 (32 Stat., 998), this legislation having been
enacted since the former approval of said circular.

RAILROAD GRANT-ADJ1USTMENT-ACT OF JULY 1, 198.

NORTHERN PACIFIC RY. CO. V. SPARLING.

The completion of a pre-emption filing subsequently to the passage of the act of July
1, 1898, under a declaratory statement filed prior to said act, for land listed by
the Northern Pacific Railroad Company within the indemnity limits of its grant,
is equivalent to an election by the claimant to retain the land, and the fact that
the land department failed to list the land for relinquishment by the company
until after the intervention of another claim for the land, will not prevent an
adjustment being made under said act on account of the claim pending at the
date of the passage of the act.

Secetary itekceock to the (om iso? oner of the General Land Offce,
(F. L. C.) _Deeember 21, 1903. (F. W. C.)

The Northern Pacific Railway Company has appealed from your
office decision of June 20, last, denying its application for adjustment
of conflicting claims to the SW. of NE. 4, S. - of NW. 4 and NW. 4

of SW. 4, Sec. 3, T. 30 N., R. 37 E.. Spokane land district, Washing-
ton, under the provisions of the act of July 1, 1898 (30 Stat., 597, 620).

The tract in question is within the indemnity limits of the grant
made in aid of the construction of the Northern Pacific railroad and
was included in the list of selections filed on account of said grant
May 25, 1885.
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June 3, 189)5, Mrs. Hephzibah Norman tendered a preemption declar-
atory statement for this land, alleging settlement thereon September
29, 1884, prior to the railroad indemnity selection. A contest arose
upon said application, which was pending undisposed of on July 1,
1898, before this Department on appeal fron your office decision in
favor of the preemption claimant.

July 12, 1898, the Department affirmed your office decision directing
that Mrs. Norman e permitted to complete filing for the land, in
which event the company's selection would be canceled. This action
was evidently taken without knowledge of the passage of the act of
July 1, 1898. Acting thereunder, Byron T. Norman, for himself and
the heirs of Hephzibah Norman, deceased, completed preemption
declaratory statement for this land August 13, 1898, whereupon the
company's indemnity selection was canceled. No further action

_appears to have been taken toward completing. title to the land under
said preemption declaratory statement, and on October 11, 1900. the
local officers permitted one Richard Sparling to make homestead entry
for the land.

Your office decision of June 20, last, considered only the conflicting
claims of Sparling and the railway company to this land and denied the
application for adjustment under the act of 1898, because of the fact
that the claim of Sparling was initiated long after the passage of said
act; from which action the company has appealed to the Department.

Fron the above recitation it is apparent that the departmental
decision of Julv 12, 1898, and all action taken thereunder was in plain
violation of the provisions of the act of 1898, which directed the adjust-
ment of conflicting claims similar to those then being asserted to this
land thereunder. The railway company accepted the act of 1898, and
the action of the heirs of Mrs. Norman, deceased, in completing pre-
emption filing for the land on August 13, 1898, more than a month
after the passage of the act, is equivalent to an election on their part
to retain the land, and the mere fact that your office has failed to list
the land for relinquishment by the railroad company does not prevent
an adjustment now being made under said act of 1898. Your office
decision of June 20, last, is therefore set aside and vacated and the case
is herewith reuianded with direction that this tract be listed for relin-
quishment by the railway company under said act, on account of the
individual laimi of the heirs of epbzibah Norman, which was the
individual claim that vas being asserted to this land at the time of the
passage of said act.
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RAILROAD GRANT-ADJUSTMENT-ACT OF SULY 1, 1898.

NEW1IRK v. NORTHERN PACIFIC Ry. Co.

The act of July , 1898, refers to conditions existing at the time of its passage, and if
the conditions were such at that time as to permit the adjustment of the conflict-
ing claims of the Northern Pacific Railway Company and an individual claimant,
to a tract selected by the company within the indemnity limits of its grant, the
fact that the land department failed to proceed under the act until after the indi-
vidual claimant had relinquished his claim in order that his son might make
entry thereof, will not prevent such adjustment being made, and the action of
the individual whose claim was pending at the date of the passage of the act, in
so relinquishing his entry, will be considered as equivalent to an election on his
part to retain the land for the purpose of the adjustment.

Secretary Hitchcock to the Commissioner of the General Land Ofice,
(F. L. C.) December 21, 1903. (F. W. C.)

The Northern Pacific Railway Company has appealed from vour
office decision of June 6, last, denying its application for the adjust-
ment of the conflicting claims of Isaac N. Newkirk. jr., and the com-
pany to the SE. of Sec. 13, T. 11 N., R. 38 E., Walla Walla land
district, Washington, under the provisions of the act of July 1, 1898
(30 Stat., 97. 620).

The tract in question is within the indemnity limits of the grant
made in aid of the construction of the Northern Pacific railroad and
was included within the list of selections filed on account of said grant
January 5, 1884. December 20, 1888, Isaac N. Newkirk initiated a
contest against said selection upon which the selection was canceled
January 10, 1896, and on August 17, following, Newkirk made home-
stead entry of the land.

In the appeal it is alleged that the conditions existing at the date of
the passage of the act of July 1, 1898, were such as to permit of the
adjustment of the conflicting claims to this land under the act passed
on that date, and that because of the tardiness on the part of your office
in including this tract in a list for relinquishment by the railway com-
pany, Newkirk, on July 17, 1899, more than a year after the passage
of the act, relinquished his homestead entry, his son being permitted
to malse homestead entry of the land on that date.

In your office decision of June 6, last, you considered only the con-
flicting claims of Isaac N. Newkirk, jr., and the railway company and
denied the application for adjustment under the act of 1898 because
of the fact that the claim of Isaac N. Newkirk, jr., was initiated after
the passage of the act of July 1, 1898, without giving any considera-
tion to the condition existing at the time of the passage of said act.

It is the opinion of 'this Department that the act refei's to conditions
existing at the time of its passage, and if the conditions were such on
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July 1, 1898, as to permit of adjustment of the conflicting claims then
made to the land, the mere fact that your office failed for more than a
year to proceed with the adjustment thereunder, and that the individual
claimant who was claiming the land on July 1, 1898, has relinquished
his claim to the land so that his son might make claim thereto, should
not prevent the adjustment now being made under said act, and the
action of the individual claimant should be considered as an election
on his part to retain the land, so that it can now be listed on his
account for relinquishment by the railway company. Your office
decision of June 6, last, is therefore set aside and vacated and the case
remanded for your further consideration and action in the light of the
ruling here made.

PRIVATE CLAIMI-DOUBLE CONFIRMATION-SECTION 4, ACT OF
MARCH , 1807.

F. T. LATTIER.

A double confirmation of title to the same land, made under the fourth section of
the act of March 3, 1807, by the commissioners appointed for the purpose of
ascertaining the rights of persons claiming land in the territories of Orleans and
Louisiana under the French or Spanish government, in favor of two different
claimants, one claiming under a Spanish patent and the other through such pat-
entee and by right of occupancy, does not have the effect to vest in either of the
confirmees a greater estate than was covered by the patent, or to give to either
party any right that he could not have acquired under the Spanish government.

Secretary litchcock to the Comiissioner of the General Land Offiee,
(F. L. C.) December 23, 1903. (E. F. B.)

With your letter of November 18, 1903, you transmit the appeal of
F. T. Lattier, curator of the vacant succession of Widow Dartigeaux,
from the decision of your office of March 21, 1903, refusing to issue
scrip under the act of June 2, 1858 (11 Stat., 294), in satisfaction of
an alleged unlocated portion of the private land claim of Widow
Dartigeaux, embraced in the report of the old board of commissioners
for the Western District of the Territory of Orleans, as claim No.
1676, Class A, American State Papers (Green), Vol. 2, p. 712.

The claim of Widow Dartigeaux was founded upon a Spanish patent
for 1415 arpens of land, equivalent to about 1203.74 acres. It was
confirmed by the commissioners under authority conferred by the
fourth section of thd act of March 3, 1807 (2 Stat., 440).

It is alleged in the application that this claim was partially satisfied
by location to the extent of 513.26 acres, leaving a deficiency of 690.48
acres; that a further location of 672.37 acres was sought to be made
on adjoining lands, but that said location was void and of no effect
because of the location of claim 1656 B, in favor of J. J. Paillette,

370



DECISIONS RELATING TO THE PUBLIC LANDS.

"-assignee of said Dartigeaux," which was superior in right to claim
1676 A, for the following reasons:

First: Because under an older claim.
Second: Because prior in point of time.
Third: Because said Paillette acquired his rights from said widow Dartigeaux, who

therefore could not compete with him for the same land.

The claim of Paillette, No. 1656 of Class B, was embraced in the
same report with the claim of Widow Dartigeaux, but was acted upon
by the board two days prior to its action upon the latter claim. It
was confirmed in favor of Paillette for 947.87 acres, and appears from
the report to have been founded on "occupancy ten years," although
the report also shows that his claim and right were derived from one
" Dartigeaux," who was supposed to have held under a Spanish patent,
as shown by the following extract from the minutes of the board:

D. R. No. 96. Natchitoches Dartigeaux's claim for 1120 arpens equal to 947.87/100
acres founded on 10 years occupancy, in favor of Jean Jacques Paillette.

"In the claim of Jean J. Paillette for a tract of land containing fourteen arpens
front on each side of Red River, by the ordinary depth, said to have been held
under a complete patent which is not found with the claim-John Bte. Latin being
sworn, deposeth and saith, that the land claimed has been inhabited & cultivated
more than thirty years in regular succession immediately preceding this date first
by one-Dartigeaux and afterwards by those claiming under him."

Paillette's claim was finally located so as to cover in part lot 1 of
Sec. 42, T. 9 N., R. 6 W., and lot 76, T. 8 N., R. 6 W., containing in
the aggregate 522.61 acres. It is alleged by applicant that the land
above described is a part of the claim of WXidow Dartigeaux as origin-
ally surveyed by the Spanish authorities, and as covered by the Spanish
patent. It is contended that to the extent of such conflict the claim
of Widow Dartigeaux remains unsatisfied, and that her estate is
entitled, under the act of June 2, 1858, supra, to a certificate of loca-
tion for a like quantity of land to compensate for such deficieney.

The surveyor-general declined to entertain that view, assigning as
a reason therefor that the claim of Paillette, having been derived
from Widow Dartigeaux, was identical with and a part of said claim,
and that no deficiency existed as to either claim, but, on the contrary,
both claims have been located in excess of the area confirmed.

From the facts as presented by the record there would seem to be
no doubt that the locus of the claim of Widow Dartigeaux, as fixed
by the lines of the Spanish survey upon which the Spanish patent
issued, embraced the lands now designated by the United States sur-
veys as lot 2 of Sec. 42, T. 9 N., R. 6 W., and Secs. 7 and 79, T. 8 N.,
R. 6 W., containing in the aggregate 700.26 acres; also lot 1, Sec. 42,
T. 9 N., R. 6 W.; and Sec. 76, T. 8 N., R. 6 W., aggregating 522.61
acres. The first mentioned tract of 700.26 acres is the land embraced
in the claim of Widow Dartigeaux, as it now appears on the township
plat, and the tract of 522.61 acres is a part of the claim of Paillette as

371



DECISIONS RELATING TO THE PUBLIC LANDS.

it was finally located. The two tracts, aggregating 1,222.87 acres,
although containing 19.13 acres in excess of the confirmed area of the
claim of Widow Dartigeaux, were evidently comprised in the original
lines of said claim as surveyed by the Spanish authority and patented
to her.

This view accords with the contention of appellant, and, although
the claim of Paillette was located to embrace lands outside of the lands
of the Dartigeaux claim, the location was extended to embrace a part
of the lands covered by the latter claim, for the reason that, although
Paillette's claim was reported as a claim founded upon occupancy, it
was in fact derived from one Dartigeaux, who held under a Spanish
patent, and to the extent of such location the claim of Paillette was
identical with the claim of Widow Dartigeaux.

It may therefore be accepted as a settled fact that the land conveyed
to Widow Dartigeaux by the Spanish patent and confirmed to her by
the board is the land embraced in the tracts above mentioned, aggre-
gating 1222.87 acres, and that 522.61 acres of the land covered by said
patent have been patented by the United States to Paillette under his
claim No. 1656 of Class B.

It would seem from the report of the board that Paillette presented
a claim for 947.87 acres, claiming to hold as transferee under a com-
plete patent, which was not produced, but the witness upon whose tes-
timony the claim was confirmed stated that the land had been occu-
pied for thirty years immediately preceding, " first by one Dartigeaux
and afterwards by those claiming under him." Two days later the
board acted upon the petition of Widow Dartigeaux, who presented
for confirmation a claim under a complete Spanish patent for the full
area covered by such patent, and her claim was so confirmed. It is
probable the board supposed that the Dartigeaux under whom Pail-
lette claimed was not the Widow Dartigeaux whose claim was confirmed
two days later, and that Paillette's claim was not identical with any
part of the claim of Widow Dartigeaux. Although the board may
have acted under such impression, both claims were confirmed for cer-
tain tracts of land, and, if the survey of the claims according to the
calls for their respective boundaries show that they are coincident, the
only reasonable conclusion would be that the Dartigeaux from whom
Paillette's title was derived was the Widow Dartigeaux, who acquired
the title to the land under the Spanish patent. The double confirma-
tion of the same land in favor of both claimants did not have the effect
to vest in either of the confirmees a greater estate than was covered
by the Spanish patent, or to give to either party any right that they
could not have acquired under the Spanish government.

It appears from a statement in your letter that your office in 1840,
acting upon the theory that the two claims were not identical, attempted
to locate the Paillette claim so as not to conflict with the claim of Widow
Dartigeaux, and such a location was made, but, upon an investigation
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of the question as to the true location of said claim, it was shown that
a conflict between the two claims was inevitable, and that a survey of
the Paillette claim made in accordance with the calls as confirmed by
the commissioners would prove it to be identical with a part of the
Dartigeaux claim. Upon satisfactory evidence produced at that time
the survey of the Paillette claim, which was executed so as not to con-
filct with the Widow Dartigeaux claims was set aside, and a survey and
location were then made to agree with the proper calls upon which the
patent issued. Such action was evidently taken because of the deter-
mination that Paillette's claim was derived from the Spanish patent to
Widow Dartigeaux. It therefore does not appear that the United
States paid Paillette's claim with the lands of Widow Dartigeaux, as
contended by appellant, but on the contrary his claim was located upon
lands which she had sold to him before he presented the claim for
confirmation.

No evidence of any character has been presented by appellant to
impeach such finding, or to show that Paillette did not hold under that
patent. The correctness of that decision has furthermore never been
questioned, so far as appears from the record, until the appeal was
filed from the decision of the surveyor-general in this case. It was
admitted in the application that the claim of Paillette was derived from
the Widow Dartigeaux, and that his claim to the land was superior to
hers. If that be conceded, then it is evident that no part of her claim
remains unsatisfied. Such a conclusion is so apparent that the appli-
cant evidently appreciated the untenability of his claim for scrip upon
such ground, and he now contends that the claims are not identical,
but that both claims were confirmed b the commissioners to the full
extent claimed by each petitioner, and that every presumption of law
arising from the facts contained in the record supports his contention.

The only ground upon which his contention rests is, that the claim of
Widow Dartigeaux was originally vested in and afterwards confirmed
to a woman, while the testimony of the witness upon which Paillette's
claim was confirmed shows that it was derived from a nan, the wit-
ness having referred to the Dartigeaux under whom Paillette claimed
as "hn."

That fact standing alone might afford some presumption, though
slight, that the claim of Paillette was derived from a person other than
the Widow Dartigeaux, but when it is considered that the calls for
the boundaries of his claim show it to be identical with the land con-
firmed to Widow Dartigeaux under a complete Spanish patent by
defined boundaries, and that his claim .was in fact derived from " one
Dartigeaux," who held under such a patent, the conclusion is irresist-
ible that his claim was derived from the Widow Dartigeaux, as admitted
in the application.

Every presumption that Paillette's claim was derived from a Darti-
geaux other than the Widow Dartigeaux that might arise from the
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use of the pronoun " him" by the witness is thus effectually rebutted
by the more important fact of the coincidence of the claims, as shown
by the calls for their respective boundaries, and such presumption would
necessarily control the action of the Department independently of the
fact that the determination of that question was made more than fifty
years ago, and the correctness of such determination appears not to
have been challenged until the appeal was filed in this case.

Your decision is affirmed.

CEDED NEZ PERCE LANDS-ACT OF JUNE 4, 1897-SECTION 2306,
- REVISED STATUTES.

T. H. BARTLETT.

Provision having been made by the act of August 15, 1894, for the disposition of
the ceded Nez Perce lands under the mining, townsite, and homestead laws
only, said lands are not subject to selection under the exchange provisions of the
act of June 4, 1897.

Land occupied as a townsite, whether application to enter the same has been made
on behalf of the occupants or not, is not subject to entry under section 2306 of
the Revised Statutes.

Secretary Hitch cock to the Commissioner of the General land Office,
(F. L. C.) December 3, 1903. (J. R. W.)

T. H. Bartlett, assignee of William Rhoden, appealed from your
office decision of June 15, 1903, rejecting his application and proof,
under section 2306 of the Revised Statutes, to enter the SE. SE. -4,
Sec. 20, and E. 2 NE. NE. , Sec. 29, T. 32 N., R. 4 E., B. M.,
Lewiston, Idaho, as additional to Rhoden's original homestead entry
at Boonville, Missouri, July 2, 1866.

April 3, 1900, William E. Moses, by his attorney in fact Benjamin
F. Morris, filed his application under the act of June 4, 1897 (30 Stat.,
36), to select these tracts, in lieu of land relinquished to the United
States in the Pecos River Forest Reserve, which your office rejected,
October 11, and December 2, 1901, because, among other reasons, the
tracts are within the ceded Nez Perce Indian Reservation, and, under
the act of August 15, 1894 (28 Stat., 286, 326), were subject to dis-
posal only under the townsite, homestead, and mineral land laws.
February 1, 1902, the case was closed.

June 15, 1900, while the above-mentioned matter was pending,
T. H. Bartlett, by letter, asked your office for information as to the
status of Moses's application, stating that the tracts had been platted
as a townsite at the terminus of the Northern Pacific railway, in
Idaho county, and that his client, by mesne conveyances, had acquired
an interest therein.

February 28, 1902, soon after Moses's case was finally closed, Bart-
lett, as assignee of Rhoden's additional homestead right, filed his
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application for the land. Affidavits of Bartlett of December 21, and
August 28, 1902, filed in the case, are to the effect that Joshua Rawton
and associates, being desirous to acquire title to said land speedily,
were advised by William E. Moses that title thereto could be obtained
by its selection under the act of June 4, 1897, sapa, and they pur-
chased such a right from Moses and caused it to be located by him,
and he thereafter, by warranty deed, conveyed the land to Rawton,
who conveyed to his associates their several interests; that subse-
quently, when advised that Moses's application under the act of June 4,
1897, had been rejected, the interested parties employed him (Bartlett)
to examine into the matter and procure title for them, and for that.
purpose, under such employment and in their behalf, he made the
additional homestead entry of February 28, 1902, which he desires to
be considered to be, as it is in fact, only a continuation of their effort
to obtain title under Moses's application, and to be regarded by rela-
tion as initiated as of the date of Moses's application under the act of
June 4, 1897, viz., April 3, 1900.

The record further discloses that prior to Bartlett's application to
locate Rhoden's additional right under section 2306 of the Revised
Statutes, the land had been platted, occupied, improved, and built
upon as the townsite of Stites, actually used for urban purposes, by a
considerable population, and a shipping point of considerable impor-
tance, being the terminal of the Clearwater branch of the Northern
Pacific railway.

February 25, 1903, your office, upon the foregoing facts, ruled
Bartlett within sixty days to show cause why his applicatiou should
not be rejected, to which he made return, March 31, 1903, not travers-
ing the foregoing facts, and affidavits later filed in support of the
return further showing such facts and that the townsite promoters
had made a bridge across the Clearwater and other public and private
improvements, and the record shows that they platted the land and
conveyed lots therein as early as May 25, 1900.

April 4, 1903, before final action by your office on Bartlett's appli-
cation, Hampton Taylor, as.probate judge of Idaho county, filed his
application to enter the land as a townsite under sections 2387 to 2389
of the Revised Statutes, as trustee for the inhabitants, and therewith
filed the petition of fifty-seven persons, representing themselves to be
residents and occupants of the land, requesting him to make such
entry, and therewith was filed a blue-print map showing subdivision
of the land into lots, blocks, streets, and alleys, as the townsite of
Stites. The case thus became substantially a contest between Bartlett
and the townspeople asserting right of entry as a townsite.

July 15, 1903, your office held: 1st, that as the land was not subject
to selection under the exchange provisions of the act of June 4, 1897;
no rights of Rawton and his associates could attach under Moses's
application; 2d, that the land by actual urban appropriation prior to
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Bartlett's application was excluded from entry under section 2306 of
the Revised Statutes, so that no rights were obtained by Rawton and
associates under Bartlett's application of February 28, 1902; and, 3d,
that whatever rights of entry exist on behalf of the urban community
must be exercised by the corporate authorities in case of incorporated
towns, or by the probate judge as trustee in case of unincorporated
towns, and as Bartlett was neither a village trustee, nor probate judge,
and did not claim in such capacity to make entry, your office rejected
his application.

Bartlett's appeal contends that each of the three propositions upon
which his application was rejected is erroneous.

It is claimed to be error to hold that no rights were initiated by
Moses's application under the act of June 4, 1897, "when the record
shows that the parties thereto continued without interruption their
efforts to secure title to the same." It is an elementary proposition
that rights in public lands, property of the United States, can initiate
only under and in compliance with some act of Congress authorizing
their appropriation. In Gibson v. Chouteau (13 Wall., 92, 99) the
court held that:

With respect to the public donain, the Constitution vests in Congress the power
of disposition and of making all needful rules and regulations. That power is sub-
ject to no limitations. Congress has the absolute right to prescribe the times, the
conditions, and the mode of transferring this property, or any part of it, and to des-
ignate the persons to whom the transfer shall be made.

This rule is adhered to and reiterated in decisions too numerous to
require extended citation. Neither settlement, improvement, pay-
ment of consideration, nor any other act not in pursuance of an act of
Congress authorizing disposal of the land sought to be appropriated,
gives any right to the applicant or claimant. Hutchings v. Low (5
Wall., 77); Burfenning v. Chicago, St. Paul, Minneapolis, and Omaha
Railway Company (163 U. S., 321). When, therefore, Congress pro-
vided, by the act of August 15, 1894 (28 Stat., 286, 326), in respect to
the ceded Nez Perce lands, that-

The mineral lands shall be disposed of under the laws applicable thereto, and the
balance of the land so ceded shall be disposed of until further provided by law under
the town-site law and under the provisions of the homestead law-

such act was conclusive on all parties, those modes of appropriation
are exclusive of any other, and the subsequent act of 1897, applicable
to the public domain generally, was not applicable to such lands as to
disposal of which specific provision had been made. William C. Quin-
lan (30 L. D., 268).

Nor could Bartlett's additional homestead application give a right,
as the urban use of the land then excepted it from such entry. Only
unappropriated public land is subject to entry under section 2306 of
the Revised Statutes, and there can be no entry if the land is appro-
priated to urban or public use, whether an entry on behalf of such
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public has been applied for or not. Franceway v. Griffiths (10 L. D.,
691); Bond's Heirs v. Deining Townsite (13 L. D., 665); J. M. Long-
necker (30 L. D., 611).

But it is insisted that Bartlett's application should be considered as
having relation to the date of Moses's application under the act of June
4, 1897, and that, as the land was not then appropriated to urban use,
Bartlett's application should be permitted, it being in the interest of the
same person who from the date of Moses's application continuously
sought to acquire title to the land.

It may be conceded, and upon the record appears to be trte, that
the two applications were in the interest of the same parties, and that
the real parties in interest continuously sought in good faith to acquire
title to the land, with no fraudulent intent and in the hope and expec-
tation that it would become valuable as the site of a town and a center
of population and trade. But, as above shown, Congress had specif-
ically limited the manner by which title to the ceded Nez Perce lands
could be acquired, and no rights could be acquired by any other.

The doctrine of relation is a legal fiction, invoked for the conserva-
tion of rights in cases where the initiative step for acquiring rights
was, or at least was attempted to be taken, and might have been
taken, in conformity with law. In such case the final act by which
title passes is notionally considered, when dealing with intervening
derivative rights, as having been done at the time that the initiative
act was done. Speaking of the doctrine of relation the court, in John-
ston v. Jones (1 Black, 209, 221), held that:

It is a legal fiction, invented to promote the ends of justice. It is a general rle,
that it shall do no wrong to strangers. It is applied with vigor between the original
parties, when justice so requires; but it is never allowed to defeat the collateral rights
of third persons, lawfully acquired.

In Bear Lake Irrigation Co. v. Garland (164 U. S., 1, 23), the court
held that:

It is indulged in for the purpose of thereby cutting off intervening adverse claims
of third parties against the right or title set up and acquired by the first possessor.

Bartlett's application can not have relation to the date of Moses's
application, as that was not taken or attempted to be taken in con-
formity with law, and never could have ripened into a title, and no
right was acquired under it. The additional homestead application
was distinctly different in character and a new proceeding which must
be adjudged upon the conditions existing when it was made.

The applicant cites and relies upon two departmental decisions,
neither of which is applicable to the facts of the present case. In
Barbour v. Wilson (28 L. D., 61), Wilson made soldiers' additional
homestead entry of the land there in controversy, October 30, 1894,
when it was within an incorporated town, and for that reason was not
subject to such entry. In September, 1895, the town was disincorpo-
rated, and the land then became subject to entry under the soldiers'
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additional homestead law. August 30, 1895, Heywood sought to con-
test the entry because unauthorized by law, but the entry had not been
canceled. Reciting these facts, the Department held (28 L. D., 70) that:

In other words, while the land was not subject to homestead entry when Wilson's
entry was allowed, it became subject to homestead entry soon thereafter, and is so
now.

In the administration of the public land laws it is uniformly aid wisely held that
an entry of land held in reservation or for other reason not subject to entry, made
and maintained in good faith under color or claim of right will, if the land has since
become subject to that class or character of entry, be permitted to remain intact as
having attached when the land became subject to, entry, if there be no adverse claim
[citing authorities]. The facts of this case bring it clearly within this rule.

In this case the land never became subject to selection under the
exchange provisions of the act of June. 4, 1897, and the adverse right
of an actual appropriation of the land by a resident urban settlement
has attached. Either such fact alone prevents any right attaching
under Moses's application.

In Robeson T. White (30 L.D., 61), cited and relied upon, White
had a preference right of entry under the act of May 14, 1880 (21
Stat.; 140), as reward for his successful contest of a former entry.
The land was subject to entry under section 2306 of the Revised
Statutes. In attempted exercise of his preference right he used the
right of Carver, which was in fact valid, but question of its validity
being raised he tendered as a substitute another right, of Pugh, also
valid. The General Land Office held that tender of the Pugh right was
a waiver of claim under the Carver right, and that the intervening
settlement of Moran defeated entry under the Pugh right. The
Department held that the vested preference right of entry was the
material and controlling fact; that having claimed and exercised his
preference right, (1) rights under location of the Carver certificate
were not abandoned by tendering the Pugh certificate when question
was raised as to the validity of the Carver certificate; (2) that had the
Carver right been in fact invalid, he would be allowed' to save his
preference right and cure the infirmity of the consideration paid to
the government by substituting another that was good; (3) that as he
had been led by misprison, of the land department, to give a double
consideration for his entry, he might withdraw either. This decision
obviously has no bearing on the present case, for no right existed to
make the Moses selection, and no antecedent right existed in
attempted exercise of which the Moses application was made.

A motion was filed by counsel for the townsite claimants to dismiss
Bartlett's appeal as not taken in time, being marked filed August 19th,
though filed, as Bartlett claims, Monday, August 17th. Examination
of the case upon its merits discloses that it is unnecessary to consider
the motion.

Your office decision is affirmed.
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SCHrOOL INDEMNITY-CERTIFICATION-FOREST RESERVE-LIEU SELEC-
TION-ACT OF JUNE 4, 1897.

HENRY FARRADAY.

By the approval and certification of a selection of school land, invalid because of
insufficient base, the legal title thereto passes to the State, beyond the jurisdic-
tion or power of the land department to divest it by an order of cancellation,
and the only remedy for recovery of title to the United States is by suit for can-
cellation of the certified list.

Suit for the recovery of title to such lands can not prevail against a bonafide purchaser
for value; and, where within a forest reserve, such lands may be assigned by
such purchaser as a basis for the selection of lieu lands under the exchange pro-
visions of the act of June 4, 1897.

Secretary Hitchcock to the omissioner of the General Land Office,
(F. L. C.) December 29, 1903. (J. R. W.)

Henry Farraday appealed from your office decision rejecting his
application, No. 4450, your office series, under the act of June 4, 1891
(30 Stat., 36), to select the W. - SW. 4 of Sec. 7, T. 24 N., R. 18 WX'.,
S. B. M., San Francisco, California, in lieu of the fractional W. E NW. i

of Sec. 30, T. 2 N., R. 2 E., San Bernardino Forest Reserve, California.
The only question presented is the validity of title to the land

assigned as base for the selection. The abstract of title shows a pat-
ent by the State of Califolnia to Henry Farraday, July 17, 1900, pur-
porting to convey the land to him, and a deed by him, recorded in the
proper county office, August 2, 1900, purporting to convey the land
to the United States.

Your office decision states that the records of your office show that
the land was-
selected by the State November 12, 1870, in lieu of Sec. 6, Tp. 17 S., R. 3 W., List
5, Los Angeles R. & R. No. 147; canceled January 31, 1881, by office letter " G "
(see also letter "G." April 18, 1881), because erroneously granted. Canceled for
want of proper basis.

Your office decision held that:

The State of California had therefore no title in said land at the time of granting
a patent to Farraday, and it cannot be now used by him as a base for the selection
of land under the act of June 4, 1897.

July 23, 1903, the Department, examining the record upon Farra-
day's appeal, found the record not sufficiently complete to permit its
final adjudication, and remanded the case to your office for investigation
and report--

in what respect the base assigned for the indefrmity list No. 3, Los Angeles, R. & R.
147, Sec. 16, T. 17 S., R. 3 W., was found defective or insufficient; what disposal, if
any, has been made by the United States of such base assigned. Your office will also
request the proper offices of the State of California to furnish for information of the
Department the facts shown by the records of the State land department touching
the disposal or claim of ownership by the State of section 16, township 17 south,
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range 3 west, assigned as base for the indemnity selection of the land here in ques-
tion; also to advise your office whether the indemnity list No. 3, Los Angeles, certified
to the State, embracing the land in question, remains in the State's possession.

November 20, 1903, your office returned the record with report that
fractional T. 17 S., R. 3 W., S. B. M., lies within the claim to the
" island or peninsula of San Diego," confirmed and patented June 11,
1869, no subdivisional survey being made, but by protraction from
the lines of survey it has been ascertained that the area of section 16
is estimated as 370.5 acres. A map of this fractional township trans-
mitted with the report, protracted from the surveys, also shows that
the entire area of the fractional township closely approximates the
area of about nine sections, or one-fourth of a township.

It also appears that December 15, 1869, the State of California filed
indemnitv school selection, Los' Angeles, R. & R., No. 70, for all of
Sec. 17, T. 1 S., R. 7 W., S. B. M., 640 acres, as indemnity for loss
of Sec. 16, T. 17 S., R. 3 W., November 12, 1870, the state filed another
indemnitv school selection for all of Sec- 30, T. 2 N., R. 2 E., S. B. M.,
638.40 acres, as indemnity for loss of the same Sec. 16, T. 17 S., R. 3 W.,
S. B. M.; October 26, 1872, Los Angeles clear list No: 3 was certified
to the state and to the local office upon its list R. & R. No. 147, spra,
embracing all of See. 30, T. 2 N., R. 2 W.; and September 1, 1874,
Los Angeles clear list No. 4 was certified to the state and to the local
office September 5, 1874.

As the entire fractional township embraced no more than about one-
fourth of a township, the state was entitled, under section 2276 of the
Revised Statutes, to no more than a half section, or in any event to no
more than the 370.5 acres that existed in place, but it transpires, not-
withstanding such fact, that the state has claimed, and by inadvertence
has been allowed and certified, 1278.40 acres as indemnity for 370.50
acres lost by the confirmed grant, or slightly more than 3.45 acres of
indemnity for each acre lost in place.

October 18, 1880, your office discovering such fact held for cancel-
lation the selection, R. & R. No. 147, of Sec. 30, T. 2 N., R. 2 W.,
certified to the state by clear list No. 3, October 26, 1872, holding that
the state had exhausted her right by her selection, R. & R. No. 70, for
Sec. 17, T. 1 S., R. 7 W., certified to the state by clear list No. 4,
September 1, 1874. The state was notified of such action and allowed
sixty days for appeal. January 31, 1881, due service having been
made and no appeal taken, selection No. 147 was canceled by your
office, and the local office was directed to note such cancellation upon
their record. April 18, 1881, the local office was advised selection
No. 147 had been certified in approved list No. 3 and to take no action
under the letter of January 31, 1881, for disposal of Sec. 30, T. 2 N.,
R. 2 W. No disposal of the land by the United States has been made.

June 13, 1900, counsel for Farraday called attention of your office
to the selection No. 147, and upon authority of the decision in Hendy
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v. Compton (9 L. D., 106), asked that the order of cancellation be
recalled and revoked. June 29, 1900, your office suggested that Far-
raday perfect his title under section 2 of the act of March 1, 1877 (19
Stat., 267), by purchase of the land, at one dollar and twenty-five
cents per acre.

October 19, 1903, the Surveyor-General of the State of California,
in response to your office request of August 8, 1903, reported that:

Indemnity list No. 3, Los Angeles District, still remains in the State's possession
and the State or its grantees claim title to all the land embraced therein.

In Frasher v. O'Connor (115 U. S., 102), speaking of the effect of
certification of an indemnity school land selection (ib., p. 116), the
court held that:

The title to the lands thus became as complete as though transferred by a patent
of the United States. The statute of August 3, 1854, now Sec. 2449, R. S., declares
that lists of lands granted to the State by a law of Congress, which does not convey
the fee simple title or require patents to be issued, "shall be regarded as conveying
the fee simple of all the lands embraced in such lists that are of the character con-
templated by such act of Congress and intended to be granted thereby."

And, speaking on the same subject, in Williams v. United States
(138 U. S., 514, 516), the court referred to and affirmed this decision,
and held that: "It cannot be doubted that the certification operated to
transfer the legal title to the State." The same rule has since pre-
viled in the Department. Hendy v. Compton (9 L. D., 106, 113);
Butler v. State of California (29 L. D., 127, 130); Todd v. State of
Washington (24 L. D., 106, 108); Reid v. Mississippi (30 L. D., 230,
234). The state by the certification of list 3, October 26, 1872, became
vested with legal title to said land beyond jurisdiction or power of the
land department to divest it by the order of cancellation of January
31, 1881. The state not acquiescing in such order, as in case of a title
to land passed by patent inadvertently issued, the only remedy for
recovery of title to the United States was by suit for cancellation of
the certified list. Williams v. United States, s8pra. It is unneces-
sary to consider the effect of a concurrence of the state in an adjust-
ment of the error committed by a surrender of the certified list before
its record and disclaimer of title under it, as no such facts existed.
The state still holds the muniment of title, and, asserting title under
it, conveyed the land by patent to Farraday, who thereby got legal
title and a better equity than purchasers of Sec. 17, T. 1 S., R. 7 W.,
could have, as section 30 was first certified to the state and it had better
right to that section than to section 17, to which it had no right or
equity whatever. But had the reverse been the case, the United States
could not prevail in a suit to cancel the title after it came to a bona
ftde purchaser for value. United States v. California and Oregon
Land Company (148 U. S., 31, 41); United States v. Burlington, &c.
R. R. Company (98 U. S., 334, 342); Colorado Coal Company v. United
States (123 U. S., 307, 313).
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It follows that the equity of the United States against the State of
California can not be asserted against its purchaser and grantee, but
must be sought against the state in the adjustment of its school land
grant or otherwise.

Your office decision is therefore reversed, and, if no other objection
appears, the selection will be approved.

LAND IN POSSESSION OF INDIAN OCCUPANTS.

CIRCULAR.

Circular of October 26, 1887 (6 L. D., 341), relating to land in the
possession of Indian occupants, reapproved for reprinting in leaflet
form, without change therein, December 30, 1903.

COAL LANDS-PARAGRAPHS 30 AND 31 OF REGULATIONS OF JULY 31,
1882, AMENDED.

CIRCULAR.

Paragraphs 30 and 31 of the coal-land regulations approved July 31,
1882 (1 L. D., 687), amended December 31, 1903, to read as follows:

30. One year from and after the expiration of the period allowed for
filing a coal declaratory statement is given within which to make proof
and payment; but you will allow no party to make final proof and pay-
ment except on notice to all others who appear on your records as
claimants to the same tract. No notice will hereafter be given to
parties whose coal filings have expired by limitation under the law.

31L. A declarant who otherwise complies with the law may enter
after the expiration of said year, provided no valid adverse right
shall have intervened, but postpones his entry beyond said year at his
own risk. Thereafter, the land is subject to entry by any duly quali-
fied applicant, without notice to the claimant under the expired declar-
atory statement; and the government can not thereafter protect the
latter against another who complies with the law, or give the value of
his improvements any weight in his favor.
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LUCKY FIND PLACER CLAIM.

Motion for review of departmental decision of July 18, 1903, 32
L. D., 200, denied by Secretary Hitchcock November 21, 1903.

MiNING CLAIM-APPLICATION FOR PATENT-NOTICE-SECTION 23 25, R. S.

REED v. BowRoN.

Until patent has issued the land department has jurisdiction to inquire and deter-
mine whether or not a claimant for lands under the public land laws has com-
plied therewith; and, if entry has been made, to inquire and determine whether
or not it was properly allowed, and, if found not to have been so allowed, it is
the duty of said department to vacate and cancel such entry.

The notice of an application for patent to a mining claim published in a newspaper,
in accordance with the requirements of section 2325 of the Revised Statutes,
should substantially conform to the notice as posted upon the claim, and should
contain sufficient correct data to put persons of ordinary intelligence and pru-
dence interested in the land applied for upon inquiry, and " to enable any one
interested to ascertain with accuracy the position of the claim."

Secretary Ifitcicock to the Comissioner of the eneral land Offce,
(F. L. C.) January 7, 1904. (A. C. C.)

The Department, by decision of February 5, 1903 (unreported), held
that no good reason appeared why mineral entry No. 535, Sacramento,
California, made March 31, 1877, by the St. Patrick Gold Mining
Company, to the extent that it embraced the Peachy mill site claim
should not pass to patent, thereby reversing your office decision of
June 11, 1902, whereby said entry, to the extent that it embraced said
claim, was held for cancellation.

March 18, 1903, Charles A. Reed filed a motion for review, which
was, entertained May 22, 1903, and has since regularly matured.

The facts in the case so far as are necessary to consider in order to
pass upon the motion for review are set forth in Reed v. Bouron
(26 L. D., 66), and in the decision complained of, and need not be
restated here.

In a brief filed by Bowron July 21, 1903, he contends, in effect, that
Reed has no such interest in the land in question as entitles him to be
heard, and that the jurisdiction of the land department over the land
ended when the entry was allowed, and for these reasons Reed's
protest should be dismissed and the motion for review denied. This
contention is not tenable. It is settled law that until patent has issued
the land department has jurisdiction to inquire and determine whether
or not a claimant for lands, under the public land laws, has complied
therewith, and if entry has been made by such claimant, to inquire
and determine whether or not said entry was properly allowed, and if
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found not to have been properly allowed, it is the duty of such depart-
ment to vacate and cancel the entry. Brown v. Hitchcock (173 U. S.,
473, 476); Hawley v. Diller (178 lb., 476, 488, 489, 490); Cosmos Co. v.
Gray Eagle Co. (190 Ib., 301, 308, 309); Riverside Oil Co. v. Hitchcock
(lb., 316, 323, 324); Harkrader et al. v. Goldstein (31 L. D., 87,
91, 92).

Whether or not the land entered as the Peachy mill site claim was
subject to disposal under the mining laws, and whether or not the
statutory requirement in respect to the published notice was complied
with, are questions which concern the government. Adams et a. v.
Quijada et a. (25 L. D., 24, 26). The Secretary of the Interior by
reason of his supervisory control over the public lands may pass upon
and determine these questions, irrespective of the manner in which
they may be brought to his attention. Knight v. U. S. Land Associa-
tion (142 U. S., 161, 177, 178); Floyd et at. v. Montgomery (26 L. D.,
122, 128); Lake Superior Ship Canal, Ry. & Iron Co. ct al. v. Patter-
son (30 Ib., 160, 185).

In the motion for review it is contended, in effect, that the entry, to
the extent that it embraces the mill site claim, should be canceled, for
the reasons (1) that the published notice in respect to said claim was
invalid, and (2) even though it be conceded that the notice was valid,
the land embraced in said claim was of known mineral character at the
date of the entry.

The notice as published is as follows:

APPLICATION FOR A PATENT TO A MINING CLAIM.

UNITED STATES LAND OFFICE,
Sacramento, Cal., January 22, 1877.

Notice is hereby given that the St. Patrick Gold Mining Company, a corporation
existing under the laws of California, whose postoffice is San Francisco, California,
has made application for patent for 1772 linear feet of the Peachy Consolidated
Quartz mine bearing gold, with surface ground 200 feet in width. Also a mill site,
contiguous thereto, situate in Ophir mining district, Placer county, California, and
described in the plat and field notes on file in this office as follows, viz: Commencing
at post No. 1, marked S. P. G. 21. C. (St. Patrick Gold Mining Company), S. E.
corner of Spanish Hill Qr. mine, from which the , corner between sections 7 and 18,
township 12 north, range 8 east, Mount Diablo base and meridian, bears S. 110 E.
11.72 chains dist.; thence var. 1610 E. N. 6410 W., 3.03 chains post No. 2, and NW.
corner of mill site; thence N. 2510 E. 2.31 chains, post No. 3, S. E. corner of Peachy
quartz mine; thence N. 6510T W. 13.31 chains post No. 4, from which the N. E. corner
of Adam Keller's house bears S. 560 W. 37 links; thence N. 2440 E. 3.03 chains,
post No. 5, from which a live oak 6 in. dia. bears N. 670 E., 8 links dist.; thence S.
651° E., 13.31 chains, post No. 6; thence N. 25-0 E. 0.34 chains, post No. 7 on W.
line of Spanish Hill quartz mine; thence N. 4910 E. 8.60 chains, post No. 8, from
which the S. W. corner of Gilmore's garden fence bears N. 8210 E. 5 links dist.;
thence S. 4010 E. 3.03 chains, post No. 9, and N. E. corner of Spanish Hill Quartz
mine; thence S. 4910 W. 7.98 chains, post No. 10; thence S. 25J° W. 5.00 chains,
post No. 1 and place of beginning, containing 8 and 6100 acres and designated s
lot No. 52 in section 7, township 12 north, range 8 east, Mt. Diablo Base and
Meridian.
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Said location was made in part many years ago, by parties unknown to applicant,
and the remainder in July, 1871, by A. C. Peachy, et al., said last named location
being of record in the office of the county recorder, at Auburn. The mill site was
located many years ago. The applicant claims by purchase.

The Peter Walter Quartz mine is adjacent to and north of said claim and the Crater
Hill Mine adjacent and west, and the Jordan & Gordon Mine, also west, and the
Gold Blossom mine south-west.

All persons holding any adverse claims thereto are hereby required to present the
same before this office within sixty days from the first day of publishing hereof.

T. B. McFARLAND, Register.

In the case of Reed v. Bouron (26 L. D., 66, 67), the Department,
in passing upon said notice, held that there had " been no publication
of the application to enter this mill site." If that holding was cor-
rect, the entry, to the extent that it embraced the mill site claim
should have been canceled at that time, and the order of your office
directing a hearing to be had to determine the character of the land
covered by the mill site claim should have been set aside.

Did said notice comply with the statute and the mining regulations
in force at the time of the filing of the application for patent? Section
2325 of the Revised Statutes provides, among other things, that
prior to the filing of an application for patent to a mining claim, there
shall be posted upon the claim a notice "showing accurately the
boundaries of the claim or claims, which shall be distinctly marked
by monuments on the ground." And when the application is filed-

The register of the land office * * * * shall publish a notice that such appli-
cation has been made * * * * in a newspaper * * * * and he shall also
post such notice in his office.

Paragraph 35 of the Mining Regulations promulgated June 10,
1872, and in force at the time of filing of the application for patent
(Copp's U. S. Mining Dec., 270, 283), provided that-

The notices so published and posted must be as full and complete as possible, and
embrace all the data given in the notice posted upon the claim.

The primary purpose of the statute which requires notice to be
published in a newspaper, is to inform persons who may have conflict-
ing interests in the land applied for that application for patent is
pending, to the end that such persons may have an opportunity to
assert and protect such interests. (26 L. D., 145, 147); Hallett and
Hamburg Lodes (27 lb., 104, 108); The Tough Nut and other Lode
Claims (32 lb., 359).

It would seem that to carry out the purpose of the statute the notice
published in the newspaper should substantially conform to the notice
as posted upon the claim. This has been the uniform holding of the
land department, since immediately after the enactment of the statute.
See paragraph 35 of the Mining Regulations of June 10, 1872, s8?pra;

paragraph 35 of the Mining Regulations of December 10, 1891, quoted
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in Hallett and Hamburg Lodes (25 L. D., 104, 108); paragraph 51 of
the Mining Regulations of December 15, 1897 (25 L. D., 563, 578);
paragraph 51 of the Mining Regulations of June 24, 1889 (28 L. D.,
579, 603); and paragrah 46 of the Mining Regulations of July 26, 1901
(31 L. D., 453, 482).

In determining whether or not the published notice is in accordance
with the statute and the mining regulations made in pursuance thereof,
the notice must be taken as a whole. If, when so taken, the notice
does not appear to contain sufficient correct data to put persons of
ordinary intelligence and prudence interested in the land applied for
upon inquiry, and "to enable any one interested to ascertain with
accuracy the position of the claim," it fails to comply with the require-
ment of the statute and the mining regulations. Hallett and Ham-
burg Lodes, 27 L. D., 104, 108, 110.);

The notice in question particularly describes the lode claim. It
does not describe the mill site claim. It simply states that the latter
is contiguous to te former, and that " Post No. 2" of the former is
the " N. W. corner " of the latter. To persons of ordinary intelligence
and prudence, who might have been interested in the land covered by
the mill-site claim, but who were not familiar with said land by the
name of the Peachy Mill Site claim, this statement in the published
notice, would not, in the opinion of the Department, convey sufficient
information to put them upon inquiry and to enable them to ascertain
with accuracy the position of the claim upon the ground. Therefore,
the decision of the Department complained of in respect to said notice
was erroneous.

There having been no published notice of the application for patent,
in respect to the mill site claim, such as the statute requires, the entry,
to the extent that it embraces the land covered by such claim, was
improperly allowed and should be canceled.

In view of the above it is unnecessary to consider the question
whether or not the land embraced in the mill site claim was of known
mineral character at the date of the entry. It is sufficient to say that
the evidence shows that the land in question is now known to be min-
eral in character, hence such land is not now subject to entry as a mill
site claim.

The departmental decision of February 3, 1903, holding "that no
good reason appears why the mill site should not be passed to patent,"
is hereby recalled and vacated, with directions to cancel the entry to
the extent that it embraces said mill site claim.

386



DECISIONS RELATING TO TEE PUBLIC LANDS.

ARID LAND-MINERAL LOCATIONS-TIMBER AND STONE APPLICA-
TIONS-WITHDRAWAL UNDERACT OF JUNE 17, 1902.

INSTRUCTIONS.

A mineral location founded on actual discovery of a valuable deposit of mineral
within the limits of the claim, and maintained in accordance with the mining
laws and local regulations applicable thereto, excepts the land covered thereby
from the operation of a withdrawal for irrigation purposes made under the pro-
visions of the act of June 17, 1902.

No such vested right is acquired by an application to purchase lands under the tim-
ber and stone laws, prior to final proof and payment, as will deprive Congress
of the power to make other disposition of such lands.

Withdrawals made by the Secretary of the Interior under authority of the act of
June 17, 1902, of lands which in his judgment are required for irrigation works
contemplated under the provisions of said act, have the force of legislative with-
drawals and are therefore effective to withdraw from other disposition all lands
within the designated limits to which a right has not vested.

Secretary Iiitchtcock to the Director qf te Geological Surrey, lauuary
(F. L. C.) 13, 1904. (E. F. B.)

Referring to your letter of October 24, 1903, asking to be-advised
as to the status of mining claims upon lands withdrawn for reservoir
sites or permanent works, under the act of June 17, 1902 (32 Stat.,
388), providing for the construction of irrigation works for the reclama-
tion of arid lands, I transmit herewith for your information a copy of
a report from the Commissioner of the General Land Office, to whom
your letter was referred.

As to mineral locations made under the provisions of sections 2320
et eg. of the Revised Statutes, the Commissioner concludes that in
order to defeat the operation of a withdrawal made under said act the
location must have been made prior thereto and be a valid one-that
is, founded on an actual discovery by the locator of a valuable deposit
of mineral within the limits of the claim and maintained in accordance
with the mining laws and local regulations applicable thereto. As to
what rights are acquired under applications to purchase lands under
the timber and stone laws, which is involved in your inquiry, he
expresses the opinion, under authority of the decisions of the Depart-
ment, that no right is vested under such applications until final proof
has been submitted and the purchase money paid; that until such time

no right is acquired as against the government which would deprive
Congress of the power to dispose of the land.

As a general rule, Congress has the absolute power to withhold from
disposition any of the public lands to which a claim has been asserted
under the general land laws, but as to which no right has vested, or to
dispose of such lands in any manner that it deems proper. The with-
drawals made by the Secretary of the Interior under authority of the
act of June 17, 1902, of lands which in his judgment are required for
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any irrigation works contemplated under the provisions of said act,
have the force of legislative withdrawals and are therefore effective to
withdraw from other disposition all lands within the designated limits
to which ta right has not vested. The purpose to confer upon the
Secretary of the Interior such power is further manifested by the.
authority given him to withdraw from entry, except under the home-
stead law (the only class of entries specially excepted), any public
lands believed to be susceptible of irrigation from such works, and
directing that such lands shall not be disposed of except under the
homestead law and in tracts of such area, by legal subdivisions, as in
his opinion may reasonably be required for the support of a family.

To effectually accomplish the purpose of the act, it is necessary that
the executive officer charged with the duty of enforcing its provisions
should be invested with ample power and authority to obtain control
and possession of all lands that may be required for any irrigation
works contemplated under said act. To this end, he is authorized to
acquire by purchase or condemnation any rights or property which in
his judgment may be needed for the purpose of carrying out the pro-
visions of the act. In conferring such power it could not have heen
intended to withhold from him the power and authority to control and
acquire possession of lands needed for such works where the legal and
equitable title is in the United States. Therefore, unless a claimant
to lands covered by such withdrawals had acquired at the date of such
withdrawals a vested interest in the land so as to deprive Congress of
the power of disposition and control over the same, it is subject to the
operation of such withdrawals.

With reference to the character of rights acquired by claimants to
lands under the mineral laws (Secs. 2320 et seq., Revised Statutes) only
the general rule can be stated. A safe and comprehensive statement
of that rule is found in the decision of the Department in Ameri-
can Hill Quartz Mine (Sickels' Mining Laws, 377,.385), quoted
approvingly by the supreme court in Benson Mining Co. v. Alta Min-
ing (o. (145 U. S., 428, 430):

At the outset it is proper to remark that by the mining laws of the United States
three distinct classes of titles are created, viz.: 1. Title in fee simple. 2. Title by
possession. 3. The complete equitable title. The first vests in the grantee of the
government an indefeasible title, while the second vests a title in the nature of an
easement only. The first, being an absolute grant by purchase and patent without
condition, is not defeasible, while the second, being a mere right of possession and
enjoyment of profits without purchase and upon condition, may be defeated at any
time by the failure of the party in possession to comply with the condition, viz.: to
perform the labor or make the annual improvements required by the statute. The
equitable title accrues immediately upon purchase, for the entry entitles the pur-
chaser to a patent, and the right to a patent once vested is equivalent to a patent
issued.

After a complete equitable title has vestcd, the United States can
no longer exercise ownership over the property. But it will be seen
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that a poss ssory right may also be acquired under the mining laws,
which is a vested right, although the acquisition of title is not contel-
plated. Such a right, however, is subject to be divested by failure to
comply with the law, and the land department has jurisdiction to
determine that question and to declare by its judgment whether such
right has been divested, so as to restore the land to the control of the
government. As to such possessory claims no definite rule can be
given for your guidance, in the absence of some particular case.

HOMESTEAD SETTLER-SECTION 2291, R. S.-HEIRS.

TERRY ET AL. V. HEIRS OF WILLIA3i H. DAVIS.

In the event the widow and immediate heirs of a deceased homestead settler, who
has earned title to the land by compliance with law, die without having availed
themselves of the right to perfect the settler's claim under the provisions of sec-
tion 2291 of the Revised Statutes, such right does not lapse or become forfeited,
but passes to the next of kin of the decedent, who are his " heirs " within the
meaning of said section.

Secretary Hitchcock to the Commissioner of the General and Office,
(F. L. C.) Januay 13, 1904. (E. J. H.)

This case is before the Department upon the appeal of Delbert S.
Terry from your office decision of March 24, 1903, rejecting his home-
stead application, filed March 8, 1902, for lots 7, 8, 9 and the SW. i
of SE. 4 and SE. 4 of NE. 4 of Sec. 27, T. 5 S., R. 8 E., Bozeman,
Montana, land district, and allowing the heirs of William H. Davis,
deceased, to make entry of said tracts.

The above-described tracts are within the primary limits of the grant
to the Northern Pacific Railroad Company under the act of July 2,
1864, and the map of definite location of the company's line of road
opposite thereto was filed July 6, 1882.

On March 13, 1893, William H. Davis tendered homestead applica-
tion for said tracts which was rejected by the local officers for conflict
with the grant to the Northern Pacific Railroad Company. Subse-
quently Davis filed an affidavit alleging that a the date of the definite
location of the road said tracts were settled upon and in the ona ide
occupation of a person qualified to make entry thereof and had ever
since been so occupied, and claiming that on account thereof they were
excepted from the grant. Thereupon a hearing was had which
resulted in a decision by the local officers in favor of Davis, which
action was on appeal affirmed by your office September 28, 1895, and
the railroad company appealed therefrom to the Department.
-In the meantime, however, Davis had died, in June, 1894, leaving

surviving him a widow, Nnnie Davis, who in October following gave
birth to a child, which died in 1896. Subsequently to the birth of said
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child, and while it was living, Mrs. Davis was married to one E. L.
Fridley, with whom she lived until her death on August 14, 1897.
Fridley likewise died March 7, 1902.

Subsequently to the passage of the act of July 1, 1898, for the
adjustment of conflicting claims between settlers and the Northern
Pacific Railroad Company, on February 18, 1899, the Department
returned the papers to your office with instructions to adjust the case
under said act, and under date of May 17, 1899, your office directed
that said Nannie Davis be allowed ninety days within which to proceed
under said act, not being aware of the fact that she had been married
to Fridley and had since died.

In response to said notice Fridley, on August 22, 1899, filed his
election, as the representative of the heirs of William H. Davis, to
retain the land. This was approved by the Department and the rail-
way company relinquished its claim to the land under said act, the
same was accepted and the case closed as to the company by letter of
February 13, 1900, in which the local officers were instructed to allow
Fridley to make homestead entry as the representative of the heirs of
William H. Davis, deceased. Fridley, however, took no action toward
perfecting his application for the land.

March 8, 1902, the day after Fridley's death, Delbert S. Terry
tendered his homestead application for said tracts, which was rejected
by the local officers on the ground that the same were not subject to
entry because they were held for the benefit of the heirs of William
H. Davis; from which Terry appealed.

Subsequently, the following homestead applications were tendered
for said tracts:

March 13, 1902, by George W. Mc(lanahan, as the brother and
heir of Nannie Davis, on behalf of her heirs;

March 17, 1902, by Harry W. Dyer, claiming abandonment of the
land by Nannie Davis upon her marriage to Fridley;

April 19, 1902, by John Fennigham, alleging continuous residence
thereon ever since November, 1898.

These several applications were rejected by the local officers because
of the right of Fridley to make entry thereof in the interest of the
heirs of William H. Davis; from which appeals were taken by each of
said parties.

April 27, 1902, your office, in view of the foregoing claims and alle-
gations, directed that a hearing be had, in order to determine the law-
ful heirs of William H. Davis, and to permit them to rebut the allega-
tions of abandonment of the land. The hearing was had, commencing
September 16, 1902, and resulted in the holding by the local officers,
on October 8, 1902, that the charge of abandonment had not been sus-
tained, and that the " heirs " of William H. Davis should be allowed to
enter the land, under the homestead application of George 0. Davis,
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brother of said William H. Davis, deceased, filed in said office on
September 15, 1902, on behalf of himself, parents and sisters. From
that decision Terry appealed.

On March 24, 1903, your office rendered the decision appealed from,
which contains quite a full abstract of the testimony submitted at the
hearing as to the alleged abandonment of the land by the heirs or legal
representatives of William H. Davis subsequent to his decease, and
found that the weight of the evidence was against the allegation of
abandonment; that Davis had in his lifetime completed the five years'
residence and cultivation required by law, so that when he presented
his homestead application he was entitled to make final proof; also
that after his death his widow continued her residence on the land for
a year and a half, and since her death the land had been in the hands
of her administrator who has acted to the best of his ability in preserv-
ing the place until the litigation before the land department should
end. Said decision held that the heirs of the widow, Nannie Davis, did
not have any right to complete the entry, that right being vested in
the "heirs" of the deceased homestead applicant, William H. Davis;
consequently the application of Mc(lanahan on behalf of the heirs of
the widow was rejected. The homestead applications of Terry, Dwyer
and Fennigham were also rejected, and the right to make entry was
awarded to George 0. Davis, the brother of said William H. Davis, on
behalf of himself, parents and sisters, as the heirs of said deceased
settler and homestead applicant.

Fromthat decision the homestead applicant,Terry, alone has appealed,
and it is contended in his behalf that, under section 2291 of the Revised
Statutes, there are only two classes of persons who are permitted, after
the death of the entryman, to perfect the claim and receive patent-
first, his widow, and second, if she be dead, his heirs or devisee; that
as Davis died intestate, leaving a widow and unborn child, they were,
under the Statutes of Montana, his only "heirs;" that subsequent to
the birth of the child, both the said child and its mother having died
without having made entry of the land, there are no persons now in
existence who are the "heirs" of said Davis and entitled to make
entry, submit final proof and receive patent therefor; hence the home-
stead right of Davis has lapsed and Terry is entitled to make home-
stead entry thereof. It is also urged that the testimony submitted at
the hearing shows that subsequently to the death of Davis the land in
controversy was abandoned by his widow and heirs.

Section 2291 of the Revised Statutes of the United States, provides
that in case of the death of a homestead entryman before making final
proof "his widow, or in case of her death, his heirs or devisees"' may
make the proof required to complete entry.

As the widow, in this case, died without having availed herself of
the right given her by the above statute of completing the entry, it is
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necessary to ascertain whether the deceased homestead settler left
"heirs" entitled under said section 2291 to complete homestead entry
of the land in controversy.

It appears that at the death of the settler, Davis, there were left
surviving him, in addition to his wife and child, his father, mother,
sisters and brother, the latter of whom, George 0. Davis, has applied,
on behalf of himself and said last-named parties, to be allowed to com-
plete entry of the land; and that under the laws of Montana, in which
State Davis resided at the time of his death, the widow and child were
the sole heirs to his estate.

The right to perfect homestead entry of this land is not, however, a
property right that passed to Davis's estate upon his decease, but a
right under section 2291 of the Revised Statutes of the United States,
which is conferred upon the compliance with certain conditions relating
to residence, cultivation and the making of improvements on the land.

The Department cannot concur in the contention made on behalf of
the plaintiff, Terry, that under said section 2291, in case of the death
of a duly qualified homestead settler who had valuable improvements
on the land, and who had earned title thereto by compliance with the
law, his right to the title thereof would escheat to the United States,
upon the death of the widow and immediate heirs to the estate of such
settler, without having perfected said entry, even though there were
parents, brothers and sisters of the decedent living.

It is, on the contrary, the opinion of the Department that upon the
death of the homestead settler, Davis, this homestead claim was left in
an inchoate state, the widow having under said section 2291 the right
to perfect the entry, and that upon her death without having opportu-
nity to avail herself of such right, the same then passed to the next of
kin who were the then "heirs" of said decedent within the meaning
of the statute.

In the case of Agnew en. Morton (13 L. D., 228), the father and
mother were the legal heirs of the deceased homestead entryman, but
being aliens could not perfect the entry under the homestead laws. The
sisters, however, were citizens of this country and were recognized as
the "heirs" of the decedent to make the proof. This case would seem
to militate strongly against the contention made on behalf of Terry in
the case at bar.

It is true that in the case of Patten v. Katz (25 L. D., 453), the
Department canceled the homestead entry of the decedent, Katz,
because he left no widow or heirs in the United States who could
complete the entry, but it was said therein that, " the Department is
keenly alive to the fact that this entryman had in good faith complied
with the homestead law, and left valuable improvements on the land
in controversy. It is recognized, too, that all reasonable opportunity
should be given and diligence used to discover some one upon whom
the fruits of his labor may be cast."
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In view of the foregoing decisions, and the evident intention of
Congress in passing the statute in question, it would be a very narrow
construction to put thereon, as well as inequitable, to hold that the
parents, brother and sisters of the decedent in the case at bar, could
not reap the fruits of his seven years' labor, but that the same must
escheat to the government and one who had expended no time or
money thereon be allowed to secure the same.

Upon examination of the testimony adduced at the hearing, the
finding of your office decision that the widow and heirs did not
abandon the land subsequent to the death of the settler, Davis, is
concurred in.

Your office decision rejecting the homestead application of Terry
and allowing George 0. Davis, the brother of the decedent, to perfect
entry of the land on behalf of the heirs, is affirmed.

RAILROAD LANDS-CONFIRMATION-SECTION 3, ACT OF MARCH 2, 1889

ALLEN ET AL. . BROWN.

A pre-emption settlement initiated and maintained with full knowledge of a prior
soldiers' additional homestead entry covering the same land is not such a bona
fide claim as would serve to defeat confirmation of such existing homestead entry
by section 3 of the act of Marsh 2, 1889.

Secretary liehclcock to the Coymm i8sioner of the General Land Offce,
(F. L. C.) January 14, 1904. (E. . H.)

The Department has considered the appeal by the plaintiff, Nathan
F. Allen, and F. H. Van Cleve and Louis Stegmiller, his assignees,
from your office decision of September 27, 1902, holding in favor of
defendant, Charles T. Brown, in the matter of his petition, filed July
12, 1900, invoking the supervisory authority of the Department in
taking such action as would protect him in his possession and give
recognition to his rights under the confirmatory provisions of the act
of March 2, 1889 (25 Stat., 1008), in and to the SE. of SE. 4 of Sec.
35, T. 43 N., R1. 35 W., Marquette, Michigan, land district, and deny-
ing the motion of said Van Cleve and Stegmiller for a rehearing in
said case.

The facts in this case, briefly stated, are as follows:
The tract in question was within the common place limits of the

grants made to the State of Michigan by act of June 3, 1856 (11 Stat.,
21), to aid in the construction of lines of railway from Marquette and
Ontonagon to the State line, at or near the mouth of the Brule river,
and was certified to the State on account of said grants December 10,
1861. On May 1, 1868, it was relinquished by the State on the change
of location of the line of road from Marquette to the State line and
thereafter was treated as public land and held subject to homestead
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entry. (6 L. D., 451.) Pursuant to such holding, Nathan F. Allen
was permitted, on April 7, 1879, to make soldiers' additional homestead
entry thereof, upon which the patent of the United States was issued
February 15, 1889. March 17, 1885, Charles T. Brown tendered at the
local land office his preemption declaratory statement foi this tract,
alleging settlement the preceding month, which application was rejected
for conflict with the entry by Allen; from which action Brown
appealed. It thus appears that Brown had actual notice of Allen's
homestead entry shortly after, if not before, making settlement upon
this land and that all further action taken by him was with full knowl-
edge of such prior claim. Brown's appeal from the rejection of his
preemption claim was duly considered and disposed of adversely to
his claim long prior to March 2, 1889, on which date Congress passed'
an act forfeiting the grants appertaining to unconstructed roads in the
northern peninsula of Michigan. Prior to said forfeiture there
undoubtedly remained in the State a claim to a moiety of the land
within the common limits of the two grants before described, on
account of the located but unconstructed road from Ontonagon, but,
for the purposes of this case, it is unnecessary to determine whether
the tract in question was affected by such claim.

The third section of the forfeiture act of March 2, 1889, confirmed
all disposals of forfeited lands made by proper officers of the United
States, where the consideration received therefor is still retained by
the government, but provided-

That nothing herein contained shall be construed to confirm any sales or entries of
lands, or any tract in any such state selection, upon which there were bona fide pre-

emption or homestead claims on the first day of May, 1888, arising or asserted by
actual occupation of the land under color of the laws of the United States, and all

such preemption and homestead claims are hereby confirmed.

Those claiming under the entry by Allen assert that the Governor
of the State of Michigan had the right and was bound to relinquish a
moiety of the lands within the conflicting limits of the two grants;
that a partition of the lands was necessary in order to make available
the government's moiety for disposal; that no partition was actually
made because of the departmental holding under which it asserted the
right to dispose of all the lands; that disposals made by the United
States at least to the extent of one-half of the lands within the conflict
was therefore but a legal assertion of the government's rights in the
premises, and as the tract in question was the smallest legal subdi-
vision, not capable of division, their title under the patent issued upon
said entry is complete; and further, that any question as to such title
was removed by the confirmatory provisions of the section above
referred to.

Brown claims, however, that since his settlement in February, 1885,
he has maintained his claim to this land and that such claim, based
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upon actual occupation of the land on and prior to May 1, 1888, defeats
any confirmation of Allen's entry.

The proof offered by those claiming under the prior homestead entry,
which entry did not require actual occupation of the lands entered
because the consideration therefor had been given the government by
the soldier under his original entry, is to the effect that in 1884, prior
to Brown's settlement, they contracted with one Herman Mitchell,
who had been unsuccessful in his attempt in 1883 to make preemption
claim to this land because of the existing entry of record, to clear and
care for the land, and that Mitchell had a log cabin upon the land in
which he lived under such contract until 1886 when he left because of
securing more remunerative employment.

From the recitation made it is apparent that at the date of the for-
feiture act of March 2, 1889, two claims were being asserted to this
land, one under a soldiers' additional right, located and patented in
accordance with departmental holding, and another predicated upon a
settlement made with full knowledge of such prior homestead entry.
Under all the circumstances it seems clear that the latter can not be
considered such a ovafade claim as would defeat the confirmation of
the prior and superior homestead claim asserted to the same land, if,
indeed, such confirmation were necessary.

This view of the case renders it unnecessary to further consider
whether Brown's connection with the land since 1885 has been such as
to maintain a ona fide preemption claim; also the question raised as
to whether a homestead entry can be permitted for an undivided
moiety of the smallest legal subdivision of land as returned by the
government surveys.

It is the opinion of this Department, the entire matter considered,
that the outstanding title under the patent issued upon Allen's soldiers'
additional homestead entry is complete, and the application of Brown,
who claims the right to complete homestead entry of this land by rea-
son of the exception found in section three of the forfeiture act, before
quoted, will stand rejected.

Your office decision is accordingly reversed.

DESERT LAND ENTRY-CONTEST-PREFERENCE RIGHT-WVITflDRAWVAL-
ACT OF JUNE 17, 1902.

EmaiA H. PIKE.

No application vill be received nor any rights recognized as initiated by the tender
of an application for land embraced in an entry of record until the cancellation
of said entry has been noted on the records of the local office.

An executive order creating a reservation for a public purpose, and embracing land
covered by a prTima facie valid entry, will take effect thereon if the entry is sub-
sequently canceled.
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By a successful contest against a desert-land entry the contestant does not acquire
such a preference right of entry as will, prior to its exercise, except the land
from the operation of a withdrawal for irrigation purposes made under the pro-
visions of the act of June 17, 1902.

Secretary Iliteheoc to the Commissioner of the General Land Office,
(F. L. C.) .Jamfaery 14, 1904. (C. J. G.)

An appeal has been filed by Emma H. Pike from the decision of
your office of February 5, 1903, sustaining the action of the local
officers in rejecting her application to make desert land entry for lots
1 and 2, and S. -l NE. , Sec. 3, T. 10 S., R. 24 W., Tucson, Arizona.

The tract described, with other lands, was formerly covered by a
desert land entry made by Charles Yarten January 25, 1897, which
entry was subsequently assigned to James D. Glennan, and by him to
Hugh Lenox Scott, in December, 1899. The entry was contested by
Emma H. Pike August 13, 1900, with the result that it was held for
cancellation by your office May 28, 1902. Scott was dulv notified but
appears to have taken no action. It is alleged that the local officers
advised Emma H. Pike that Scott's right of appeal expired August 17,
1902, and that she thereupon made application to enter the land under
the desert land law August 21, 1902, which was rejected by the local
officers August 23, 1902. The Yarten entry was finally canceled by
your office September 10, 1902, and notice thereof given to Emma H.
Pike. In the meantime, to wit, June 17, 1902, Congress passed the
act of that date (32 Stat., 388), entitled "An act appropriating the
receipts from the sale and disposal of public lands in certain States
and Territories to the construction of irrigation works for the reclama-
tion of arid lands.'? The Territory of Arizona was specifically named
in said act, section 3 of which provides:

That the Secretary of the Interior shall, before giving the public notice provided
for in section four of this act, withdraw from public entry the lands required for any
irrigation works contemplated under the provisions of this act, and shall restore to
public entry any of the lands so withdrawn when, in his judgment, such lands are
not required for the purposes of this act; and the Secretary of the Interior is hereby
authorized, at or immediately prior to the time of beginning the surveys for any
contemplated irrigation works, to withdraw from entry, except under the home-
stead laws, any public lands believed to be susceptible of irrigation from said works:
Provided, That all lands entered and entries made under the homestead laws within
areas so withdrawn during such withdrawal shall be subject to all the provisions,
limitations, charges, terms, and conditions of this act.

In a letter from the Geological Survey dated June 2, 1902, it was
recommended that certain public lands therein described be withdrawn
in accordance with the provisions of, and for the purposes contem-
plated in, said act of June 17, 1902, among such lands being several
townships in the Tucson, Arizona, land district, including T. 10 S.,
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R1. 24 W. The departmental reference under date of July 2, 1902,
indorsed on the back of said letter was as follows:

Respectfully referred to the Commissioner of the General Land Office with
instructions to temporarily withdraw from settlement, entry or other disposal under

the public land laws the lands herein described.

The local officers at Tucson were directed by your office on July 17,
1902, in accordance with the above order, to withdraw the lands
described. The Department on August 26, 1902, amended said order
of withdrawal so as to make it conform to the language of the act of
June 17, 1902, and your office advised the local officers August 30,
1902, of this amendment.

Desert land application for the land involved herein was filed by
Emma H. Pike November 3, 1902, and was rejected by the local officers
November 5, 1902, for the reason that said land had been withdrawn
from entiv by your office letter of August 30, 1902, except under the
homestead law, and in accordance with the act of June 17, 1902. The
applicant contends that she is entitled, as a successful contestant, to
make desert land entry of the tract applied for notwithstanding the
fact and terms of the withdrawal made by your office letter of August
30, 1902.

It is plain that Emma H. Pike gained nothing by her application
alleged to have been filed August 21, 1902, as at that time the land
was covered by the uncanceled desert land entry of Yarten. No appli-
cation can be received nor are any rights recognized as initiated by
the tender of an application for land embraced in an entry of record
until the cancellation of said entry has been noted on the records of the

local office, which in this case was not done until after September 10,
1902. Stewart v. Peterson (28 L.D., 515); Young v. Peck (32 L.D.,

102). It is well settled that an executive order creating a reservation
for a public purpose, and embracing land covered by a rbnafacie
valid entry, will take effect thereon if the entry is subsequently can-
celed. Charles W. Filkins (5 L.P., 49); Staltz . White Spirit et al.
(10 L.D., 144); James M. Gilman (15 L.D., 2); and lostrawser v.
McSwain (18 L.D., 523). In the latter case it was held (syllabus):

A contestant who successfully attacks an entry covering a tract of land embraced

within the limits of a withdrawal for a public reservation, made after said entry was
allowed, does not thereby secure a right that will exclude said tract from the opera-

tion of the order creating the reservation.

In the case of Jefferson E. Davis (19 L. D., 489), it was said:

The land applied for was included within the reservation referred to, and said
reservation took the same beyond the operation of the land laws, and being by
authority of law and not containing a provision excepting the rights of successful

* contestants from the force and effect of the reservation, it destroyed any privilege

which the applicant might otherwise have had, had said reservation not been made.
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See also case of William H. Schmith (30 L. D_ 6), wherein it was
held (syllabus):

Whatever preferred right a contestant may have on the cancellation of the entry
under attack, is defeated by an intervening proclamation by the President declaring
the establishment of a forest reservation that includes the land embraced within the
contested entry.

In respect to the force or character of the right secured by Emma
H. Pike, under the act of May 14, 1880 (21 Stat., 140), by reason of
her contest against the Yarten entry, certain language used in the case
of Strader v. Goodhue (31 L. D., 137), is referred to and relied upon
in her appeal here. That language is as follows:

The preference right is not a vested right until a contestant has "contested, paid
the land office fees, and procured the cancellation " of the entry attacked.

But the facts of that case alone negative the suggestion that it was
intended to hold, as a proper construction of the act of May 14, 1880,
that even where a contestant has performed all the prerequisites
imposed by said act he thereby secures a vested right. Such a con-
struction would of course imply that the right is of such force and
character that it could not be divested even by an act of Congress
authorizing the withdrawal of the land involved for some contem-
plated public purpose. The reverse of this proposition appears in
numerous decisions both of the Department, some of which are cited
herein, and of the Supreme Court, to which reference will be made.

The facts in the case of Strader v. Goodhue, supra, were that before
trial of the contest against a timber culture entry and before any costs
had accrued, the entryman relinquished half the land embraced in his
entry. It appeared that he had fully complied with the- law as to the
remainder of the entry, and the question presented was whether the
contestant by the mere filing of his complaint, before judgment, had
such a right as would defeat the relinquishment and deprive the entry-
man of his improvements on the part of the land not subject to attack.
The case was distinguished from that class wherein relinquishments
were made of the entire tract pending contest, thereby taking the
entrymen out of the case as no longer parties in interest, with third
parties claiming the right to make entry, and the question determined
was as to whether the contestant could be thus defeated of his prefer-
ence right provided he proved his charges. The language above
quoted was used in showing that Strader had not in fact reached such
a preferred status, in his contest proceedings, as, under the act of
May 14, 1880, would defeat the effect of Goodhue's relinquishment.
That language was merely used to show that Strader had not acquired
such a right as would prevent Goodhue from saving by way of par-
tial relinquishment before trial the portion of his entry that was
beyond attack. This must be so, otherwise the effect would be to
overrule by mere implication a long line of well-known decisions.

398



DECISIONS RELATING TO THE PUBLIC LANDS.

The real intention of the language used would perhaps have been
more aptly and clearly expressed by saying, as was done in other
parts of the decision, that " the preference right does not attach until
a contestant has 'contested, paid the land-office fees, and procured the
cancellation' of the entry attacked." That the purpose of section 2
of the act of May 14, 1880, s ra, was solely to award to the con-
testant a preferred right for thirty days to enter the land, as against
every one exceft he United Slates, is well -established. The language of
that section is as follows:

In all cases where any person has contested, paid the land-office fees, and procured
the cancellation of any preemption, homestead, or timber culture entry, he shall be
notified by the register of the land office of the district in which such land is situ-
ated of such cancellation, and shall be allowed thirty days from date of such notice
to enter said lands.

In no manner can this language be fairly construed as conferring a
vested right upon a successful contestant. The act only confers a
privilege on him to enter the land in preference to others. As to
other claimants he has a superior right for a limited period to enter
the land. But it is a right that may be waived by the contestant; it
does not extend to one who is disqualified from entering the land;
only after its exercise does it become effective to exclude adverse
claims; and even then the contestant must fulfill the requirements of
the law under which he makes entry, before securing title. It is not
a right that reserves the land from other disposal. In the language of
the circular of July 4, 1899 (29 L. D., 29):

Thereafter, and until the period accorded a successful contestant has expired, or
he has waived his preferred right, applications may be received, entered, and held
subject to the rights of the contestant, the same to be disposed of in the order of fil-
ing upon the expiration of the period accorded the successful contestant or upon the
filing of his waiver of preferred right.

It has been uniformly held that land embraced within a preemption
filing may be set apart by executive order, or reserved by act of Con-
gress, at any time prior to proof and payment. That ruling, as well
as, by analogy, the principles enunciated herein, has the support of
numerous decisions of the Supreme Court, notably the cases of Rector
v. Ashley (6 Wall., 142); Frisbie v. Whitney (9 Wall., 187); The
Yosemite Valley Case (15 Wall., 77); Shepley et al. v. Cowan et al.
(91 U. S., 330); Buxton v. Traver (130 U. S., 232); Campbell v. Wade
(132 U. S., 34); It re Emblen (161 U. S., 52); and Gonzales v. French
(164 U. S., 338, 345). In the case of Shepley et al. v. Cowan et al., it
was held (syllabus):

Whilst, according to previous decisions of this court, no vested right in the public
lands as against the United States is acquired until all the prerequisites for the acqui-
sition of the title have been complied with, parties may, as against each other,
acquire a right to be preferred in the purchase or other acquisition of the land, when
the United States have determined to sell or donate the property.
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The act authorizing the withdrawal, and the order carrying the
same into effect, covering the township in which the land here in
question is situated, were both made prior to the cancellation of the
entry contested by Emma H. Pike. Under the rulings, whatever
preferred right she may have had, the same not amounting to a vested
right, was defeated by the intervening order of withdrawal which
took effect immediately upon the cancellation of the contested entry.
It may be stated that the first order of withdrawal was made prior to
the expiration of the time for appeal from the decision holding the
Yarten entry for cancellation.

It is observed that notice of the cancellation of the Yarten entry was
sent to Emma H. Pike September 27, 1902, and the signed registry
return receipt is stamped October 1, 1902, which shows that she
received said notice not later than that date. Her application to enter
was executed October 31, 1902, and filed in the local office November 3,
1902, which was not within the statutory period of thirty days. No
particular stress, however, is placed upon this feature as there does
not appear to be any one claiming adversely to her.

The discussion herein is along the line of the concession that a con-
testant of a desert land entry could secure a preference right under
the act of May 14, 1880, a question upon which no opinion is intended
to be expressed in this case.

The decision of your office refuting the application of Emma H.
Pike is, for the reasons stated therein, affirmed.

Doc Jim.

Motion for review of departmental decision of October 27, 1903,
32 L. D., 291, denied by Secretary Hitchcock January 16, 1904.

APPLICATION-HOMESTEAD-ACT OF AUGUST 30, 1890.

INSTRUCTIONS.

The affidavit required to be made by homestead applicants amended so as to state
that since August 30,1890, the applicant has not acquired title to, and is not now
claiming under any of the agricultural public land laws, an amount of land
which, together with the land applied for, will exceed in the aggregate three
hundred and twenty acres.

Secretary 11itchcock to the omnitsioner of the General Land Office,
(F. L. C.) January 18, 1904. (F. W. C.)

The Department has considered the matters set forth in your office
letter of the 7th instant, suggesting a change in the affidavit now
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required to be made by homesteaders, particularly that part which
reads:

That since August 30, 1890, he has not entered under the land laws of the United
States, or filed upon, a quantity of land agricultural in character and not mineral,
which, with the tracts now applied for, would make more than 320 acres.

This requirement seems to be based upon the act of August 30, 1890
(26 Stat., 391), which provides, among other things, that:

No person who shall, after the passage of this act, enter upon any of the public
lands with a view to occupation, entry or settlement, under any of the land laws,
shall be permitted to acquire title to more than 320 acres in the aggregate under all
of said laws.

Attention is also called to the following, found on page 88 of the
general circular of July 11, 1899:

In view of this legislation, all applicants to file or enter under any of the land
laws of the United States will be required to make affidavit showing that since
August 30, 1890, they had notfiled upon or entered under said laws a quantity of land
which would make, with the tracts applied for, more than 320 acres.

After careful consideration of the matters presented the Department
is of opinion that a change should be, made in the affidavit and also in
the general circular, and will be made in the draft thereof now under
consideration, so as to require of homesteaders and others, when
making entry under the public land laws, to make affidavit to the
following effect:

That since August 30, 1890, I have not acquired title to, or am I now claiming
under any of the agricultural public land laws, an amount of land which, together
with the land now applied for, will exceed in the aggregate 320 acres.

The papers forwarded with your office letter of the 7th instant, sug-
gesting the matter for consideration, are herewith returned for your
further consideration and action in the light hereof.

MINING CLAIM-" GULCH" PLACER-EXPENDITURE.

WOOD PLACER MINING COMPANY (ON REVIEW).

Directions given that in all cases involving " gulch" placer claims, a full and explicit
report, touching the situation and scope of the claim or claims involved and the
physical or topographical conditions surrounding them, which are relied upon to
bring them within the principle applicable to "gulch" placers, should be
required of the deputy mineral surveyor who makes the survey, to be verified
under the certificate of the surveyor-general, and that such other evidence should
be required as may in any case be deemed necessary to satisfactorily establish
the existence of the proper and requisite conditions.

An aggregate expenditure in labor or improvements upon one of several contiguous
claims held in common is acceptable in satisfaction of the statutory requirement
only when such expenditure actually promotes, or directly tends to promote, the
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practically contemporaneous development of all the claims concerned; and a
scheme of successive development of such claims, in the absence of an expendi-
ture for the direct benefit of each, is not within the spirit of the privilege
accorded by the statute.

Secretary itctcock to the Conmmrtissioner of the General Land OFiee,
(F. L. C.) January 23, 1904. (F. H. B.)

The Department is in receipt of your office letter of January 12, 1904,
wherewith is transmitted, agreeably to the direction contained in depart-
mental decision of December 16, 1903 (32 L. D., 363), for further action
here, the record in the case of Wood Placer Mining Company, accom-
panied by three affidavits, on behalf of the company, whereby a further
showing, as required, is made with respect to the situation, etc., of the
company's Discovery and Annex placer mining claims, surveys Nos.
5885 and 6000, Missoula, Montana.

Bv the affidavits in question (one of which is by the deputy mineral
surveyor who surveyed the claims), taken in connection with the plat
andlfield notes of survey, it is shown that the claims are situated at the
bottom of a canon or gorge, from 200 to 400 feet wide, except at the
point of position of the Annex claim, where the width is about 500 feet,
surmounted by precipitous cliffs, barren of mineral, from 7 to 1,500
and 2,000 feet high, and that the elaims embrace substantially the area
between and practically follow the base lines of the enclosing walls or
cliffs. It thus appears that, under the circumstances, the claims con-
form, as nearly as practicable, to the United States system of public-
land surveys, and the rectangular subdivisions of such surveys. With-
out in any manner modifying the doctrine thereof, and of the case of
Miller Placer Claim (301 L. D., 225), in its application to appropriate
cases, the departmental decision under review (3) L. D., 198), so far
as it directs the cancellation of the entrv because of the nonconforma-
tion of the claims in question, is hereby vacated.

7 In each future case of this character, a full and explicit report, touch-
ing the situation and scope of the claim or claims involved and the
physical or topographical conditions surrounding them, which are
telied upon to bring them within the principle applicable to "gulch"
placers, should be required of the deputy mineral surveyor who makes

K'- the survey, to be verified under the certificate of tp survey or-general;
and such other evidence should be required as Your office may in any
case deem necessary to satisfactorilv establish the existence of the
proper and requisite conditions. A

This action makes it necessary to now dispose of the question raised
by the appeal taken from your office decision of November 29, 1902.
As stated in the decision under review, the Discovery claim is nearly
9,000 feet in length and averages about 500 feet in width. The Annex
claim occupies a position 1540.3 feet in length along the side of the
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Discovery from the northeasterly end thereof. The. expenditure for
the extraction of minerals has been made at the lower or southerly
end of the Discovery, a long distance from the nearest boundary of
the Annex. A brief has also been filed upon the question of the
improvements, in which it is argued, in substance, that the logical
and practical method of development is to work the deposit, from the
lower end of the Discovery claim, up the stream toward and eventu-
ally to reach the Annex, thus avoiding the necessity for rehandling at
each successive step the tailings or residue which by the reverse
process would be cast by the stream upon the mineral-bearing deposits
below, so that the process here employed tends to facilitate the
extraction of the mineral of the Annex claim. That these operations
tend to such facilitation the Department believes to be true onl& in a
remote sense. From its examination of the decisions of the courts
and in the course of its own decisions, the Department has regarded,
and still regards, the true principle to be, that an aggregate expendi1

ture in labor or improvements upon one of several contiguous
claims held in common is acceptable in satisfaction of the statutory
requirement only when such expenditure actually promotes, or directly
tends to promote, the practically contemporaneous development of all
the claims concerned. A scheme of successive development of such
claims, in the absence of an expenditure for the direct benefit of each,
is not within the spirit of the privilege accorded by the statute, as it
does not directly tend to facilitate the extraction of mineral fron each
claim at the time the expenditure therefor is made. (See case of Elmer
F. Cassel, 32 L. D., 85.) It appears from the affidavit of the president
of the company, lately filed, that the latter has sought to comply with
the requirement in question by the construction of a ditch, nearly
two and one-half miles in length" and vhich "parallels the said
Annex claim." Without here passing upon the-sufficienev thereof as
an improvement for the benefit of the Annex claim, it nay le said
that, having been constructed subsequent to the end of the period of
publication of notice of the pending application for patent, it can not
be considered in this connection.

Your office decision, holding the entry for cancellation to the extent
of the Annex claim, is affirmed, and the entry will be canceled
accordingly, Without prejudice to the right of the applicant to con-
mence patent proceedings anew.

OKLAHOMA LANDS-H1OMESTEAD ENTRY-CON-TEST-QUALIFICArIONS.

LE£ROw V. GlRANT.

A contest against a homestead entry of lands within the territory opened to entry
under the President's proclamation of July 4, 1901, on the ground that the
entryman, at the date of his registration, was disqualified to make such entry
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because at that time a minor and not the head of a family, will not be sustained
where it is shown that he was duly qualified to make homestead entry on the
date the entry in question was allowed.

Secretary IlitchcocZ to the Coynmis8ioner of the General Land Ofgce,
(F. L. C.) January 23, 1904. (C. J. G.)

An appeal has been filed by Oscar A. Lerow from the decision of
your office of August 3, 103, dismissing his contest against, the
homestead entry of Daniel D. Grant for the N. of SW. 4 and S. of
NW. , Sec. 35, T. 4 N., R. 12 W., Lawton, Oklahoma.

The tract described is a part of the lands ceded by the Comanche,
Kiowa and Apache Indians, which were opened to entry August 6,
1901, under the President's proclamation of July 4,1901 (31 L. D., 1),
and the entry in question was made by virtue of a number drawn in
accordance with the plan provided for in said proclamation.

In the affidavit of contest which was filed October 9, 1901, it was
alleged:

That the said Daniel D. Grant was not twenty-one years of age at the time he
registered for the purpose of drawing a number to make a homestead entry; that
the affidavit made by the said Daniel D. Grant upon which he was allowed to regis-
ter was false, and fraudulently made.

That at the. time Daniel D. Grant made his affidavit for registration he was a single
man and not the head of a family; that he became the head of a family by marriage
since he filed his affidavit upon which he was registered to draw the number upon
which he gained a right to make a homestead entry.

Defendant made out an application for registration on the regular
form provided for the purpose and was registered July 17, 1901, a
certificate of registration being issued to him. In due time the draw-
ing was had, he was notified of his number, and September 17, 1901,
he made his homestead entry. Some of the provisions of the Presi-
dent's proclamation are as follows:

a registration will be had . . . for the purpose of ascertaining what persons
desire to enter, settle upon, and acquire title to any of said lands under the home-
stead law, and of ascertaining their qualifications so to do. . . . To obtain regis-
tration each applicant will be required to show himself duly qualified to make
homestead entry of these lands under existing laws. . . Each applicant who
shows himself duly qualified will be registered and given a non-transferable certificate
to that effect, which will entitle him to go upon and examine the lands to be opened.

Preparatory to these drawings the registration officers will, at the time of
registering each applicant who shows himself duly qualified, make out a card, which
must be signed by the applicant. . . . To obtain the allowance of a homestead
entry, each applicant must personally present the certificate of registration thereto-
fore issued to him, together with a regular homestead application and the necessary
accompanying proofs, and with the regular land office fees. . . . If at the time
of considering his regular application for entry it appear that any applicant is dis-
qualified from making homestead entry of these lands his application will be rejected
notwithstanding his prior registration.
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The local officers in their decision rendered upon the evidence
adduced at a hearing had in this case found as follows:

It is clear that the applicant when he registered for the drawing contemplated by
said proclamation was required to possess the necessary qualifications to enter under
existing laws, at the time he registered.

The case under consideration involves the qualifications of the contestee at the date
of his registration on July 17, 1901, at El Reno, Oklahoma.

Thereupon they recommended cancellation of the entry. Your
office reversed their action on the ground that whether defendant was
twenty-one years of age at time of registration or not he became the
head of a family before contest was filed against him or any question
raised as to his right of entry, and dismissed said contest as herein-
before stated.

In his application for registration defendant stated that he was
"twenty-one years of age (or the bead of a family)." On his card of
identification his age was given as twenty-one years; also in his appli-
cation for marriage license, made August 27, 1901, and in the license
itself. Defendant testified that he believed at the time of registration,
July 17, 1901, he was twenty-one years of age, having been so informed
by his father. The court records show that a marriage license was,
issued to his father and mother June 19. 1880, and that they were
married June 20, 1880. The father testified that defendant was born
about three weeks after the marriage. but that the mother gave it out
that his birthday was March 1, 1881. Several witnesses for contestant
testified that defendant was born in 1881, although some of them are
not very positive. There is no question that defendant was married
on August 27, 1901, and thereby became the head of a family, which
was nearly a month prior to the time he made his homestead entry, and
nearly a month and a half prior to the initiation of contest. He was
served with notice of contest February 21, 1902.

-The plan or scheme prescribed in the President's proclamation for
the disposal of these ceded Comanche, Kiowa, and Apache lands, was
devised in pursuance of the act of March 3, 1901 (31 Stat., 1093, 1094),
which provided:

to avoid the contests and conflicting claims which have heretofore resulted from
opening similar public lands to settlement and entry, the President's proclamation
shall prescribe the manner in which these lands may be settled upon, occupied and
entered.

It is well known that the manner of opening similar public lands
theretofore in vogue, that is. by permitting a free-for-all race therefor
at a certain hour on a day fixed for the purpose, had conie to be
regarded as unsatisfactory in many respects, and resulted in numerous
conflicting claims and consequent contests. It was to correct these
evils so far as possible that the method appearing in the President's
proclamation opening these lands to settlement and entry, was adopted.
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In other words, that method of disposal was intended to take the place
of the old one which had proven defective. It, in effect, substituted
the chance among competitors of drawing a number which entitled the
lucky holder to later make a homestead entry, for the chance of racing
for and first "staking" a particular tract of land, the same result
being thus achieved by a different mode but at the same time elimi-
nating the possibility of conflicting claims for the same tract. But it
was not intended thereby to disturb existing conditions otherwise, the
law and practice controlling the adjudication of claims remaining
unchanged.

The general rule in cases of similar kind is that while an entry made
during disability is of no legal effect, yet if the disability is cured
prior to the intervention of an adverse claim, the entry should not be
canceled. Thus, though a filing made by a preemptor under the
disability of infancy is invalid, such invalidity is cured by the attain-
ment of majority prior to the inception of an adverse claim. James
F. Bright (6 L. D., 602). A homestead entry made by one who is not
a citizen of the United States, and has not at such time declared his
intention of becoming a citizen, is not void, but voidable, and his
subsequent declaration of intention, made prior to the intervention of
an adverse claim, cures the defect. Vidal . Bennis (22 L. D., 124).
See also cases of Kelly v. Quast (2 L. D., 627); Mann v. Huk (3 L. D.,
452); Ole 0. Krogstad (4 L. D., 564); Jacob H. Edens (7 L. D., 229);
Phillips v. Sero (14 L. D., 568); Bomgardner v. Kittleman (17 L. D.,
207); Driscoll et al. v. Doherty et at. (25 L. D., 420). These cases are
regarded as analogous to the one under consideration. The fact is not
material that in some of these cases a right was asserted under the
preemption law, while here it is under the homestead law, and that
the others have reference to the question of alienage. The require-
ments of the preemption and homestead laws in the matters of age and
declaration of intention are the same.

It is believed that the question of defendant's qualifications at the
time he made entry and not at the date of his application for registra-
tion is the determinative feature of this case. There is nothing in the
proclamation that could fairly be construed as a warrant for the rejec-
tion of an application to register by one who though not at the time of
the requisite age or qualifications, if it were shown that he would
attain his majority or become otherwise qualified prior to the time he
could make entry. The requirement is that the applicant must show
himself duly qualified "to make homestead entry." That the vital
test of his qualifications is to be applied at the time of making entry is
indicated by the language of the proclamation wherein it is said:

If at the time of considering his regular application for entry it appear that any
applicant is disqualified from making homestead entry of these lands his application
will be rejected notwithstanding his prior registration.
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In this case the fact is that defendant was fully qualified to make
homestead entry, by reason of his having become the head of a family,
not only prior to the intervention of an adverse claim to this particu-
lar tract, but also prior to the time he exercised the privilege. That
fact, in analogy to the rule laid down in the cases cited herein, is con-
elusive of the case.

The decision of vour office is affirmed.

HOMESTEAD-LEGAL REPRESENTATIVES-SECTION 2305, R. S., AS
AMENDED BY THE ACT OF MARCH 1, 1901.

HEIRS OF ISIDORE DRISCOLL.

In the administration of statutes permitting the heirs of a deceased entryman to
prove up and receive final certificate and patent under his claim, such certificate
and patent will issue in the name of the deceased entryman in cases where the
right to patent accrues prior to his death, and in the name of his heirs generally
in cases where the right to patent does not accrue until after he has died, or
where the entryman at the time of his death is not competent to take title,
although the right thereto may have been fully earned.

Where persons claiming to be the heirs of a settler under the homestead laws, who
died while actually engaged in the military service of the United States during
the Philippine insurrection, make final proof on his claim in accordance with
the provisions of section 2305, Revised Statutes, as amended by the act of arch
1, 1901, the final certificate and patent will follow the language of the statute
and issue to the " legal representatives " of the deceased entryman.

Secretary Iiteaeock to the Cnmiisioner qf the General Land Offiee,
(F. L. C.) January 25, 1904. (G. J. H.)

June 11, 1896, Isidore Driscoll made homestead entry for the SW.
l4, Sec. 1, T. 151 N., R. 40 W., 5th P. M., Crookston, Minnesota.

August 15, 1902, John C. Driscoll, father of the entryman, made
final proof upon said entry under the provisions of the act of March 1,
1901 (31 Stat., 847), the entryman, on April 12, 1899, having been
killed in battle while employed in the military service of the United
States in the Philippines. Upon the showing made, final certificate,
No. 584, Chippewa agricultural series, issued in favor of "The heirs
of Isidore Driscoll, deceased."

October 13, 1903, John H. Fraine, attorney for John C. Driscoll,
in a communication addressed to our office, requested that said final
certificate be changed so as to run to "John C. Driscoll," the father of
the entryman, instead of to " The heirs of Isidore Driscoll, deceased,"
and that the patent issue accordingly.

November 10, 1903, your office rendered decision declining to make
the change in the final certificate as requested; from which action an
appeal has been taken to the Department.
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The act of March 1, 1901, sup-a, amends sections 2304 and 2305,
Revised Statutes, by extending their benefits to entrymen under the
homestead laws who have served in the United States army, navy, or
marine corps during the Spanish war or the Philippine insurrection,
and provides that they shall have certain service deducted from the
time required to perfect title under the homestead laws. The partic-
ular provision in section 2305, as amended, under which this case
arises, reads as follows:

That in every case in which a settler on the public lands of the United States
under the homestead laws (lied while actually engaged in the army, navy, or marine
corps of the United States as private soldier, officer, seaman, or marine, during the
war with Spain or the Philippine insurrection, his widow, if unmarried, or in case
of her death or marriage, then his minor orphan children or his or their legal repre-
sentatives, may proceed forthwith to make final proof upon the land so held by the
deceased soldier anti settler, and that the death of such soldier while so engaged in
the service of the United States shall, in the administration of the homestead laws,
be construed to be equivalent to a performance of all requirements as to residence
and cultivation for the full period of five years, and shall entitle his widow, if un-
married, or in case of her death or marriage, then his minor orphan children or his
or their legal representatives, to miake final proof upon and receive government
patent for said land; and that upon proof produced to the officers of the proper local
land office by the wiow, if unmarried, or in case of her death or marriage, then his
minor orphan children or his or their legal representatives, that the applicant for
patent is the widow, if unmarried, or in ase of her death or marriage, his orphan
children or his or their legal representatives, and that such soldier, sailor, or marine
died while in the service of the United States as hereinbefore described, the patent
for such land shall issue.

The effect of this provision is to dispense with compliance with the
requirements of the homestead law in the matters of residence and cul-
tivation, and to make the homestead claim of a soldier who died while
engaged in the military service mentioned, subject to completion at
once, by the widow, the minor orphan children or their legal repre-
sentatives, or the legal representatives of the soldier, as the case may
be, without waiting for the expiration of the usual five-year period.
Said provision is not intended to change the homestead laws in other
respects, but expressly states "that the death of such soldier
shall, in the ad nh;st'rion of te hom'estead laws, be considered to be

equivalent to . . . residence and cultivation for the full period of
five years." Evidently Congress intended that this provision should
become a part of and be administered in connection with the home-
stead laws generally, and it must therefore be construed in harmony
with the other portions of such laws.

Section 291 of the Revised Statutes is a part of the general home-
stead laws, and in the earlier decisions of the Department in cases
arising under its provisions it was held that where proof was made
by the heirs of the deceased entrvman, final certificate and patent
should issue to the heirs generally, without naming them, leaving it
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to the courts to ascertain the identity and interests of the heirs under
the law of the State or Territory in which the land is situated (Clara
Huls, 9 L. D., 401; Instructions, July 16, 1891, 13 L. D., 49; Agnew
v. Morton, 13 L. D., 228); but in the case of Joseph Ellis (21 L. D.,
377), the former practice was modified, and it was held, under the
authority of section 2448, Revised Statutes, that patent in such a case
should issue in the name of the deceased entryman. the title, under
said section, inuring to the heirs, devisees, or assigns, as the case
might be, of the deceased patentee. In Henry E. Stich (23 L. D.,
457), however, it was held that the doctrine announced in the Ellis
case applied only to cases where the entryman had complied with the
requirements of the law and had earned the right to patent during his
lifetime. And in the case of Elizabeth Richter (25 L. D., 1), after
finding that the entryman was not competent to take the patent at the
time of his death, it was held, citing the Stich case, that "patent will
issue in the name of the heirs of William Richter." The Richter case
arose under section 2291, Revised Statutes, on an attempt of the
mother of the entryman to acquire title as his heir.

In view of the construction placed on the decision in the Ellis case
in the later cases of Stich and Richter, it would seem that the earlier
practice of issuing the final certificate and patent in the name of the
heirs generally was not changed by the decision in the Ellis case as to
cases where the right thereto did not become complete during the
entryman's lifetime, and that the present practice of the land depart-
ment, in the administration of statutes permitting the heirs of deceased
entrymen to prove up and receive final certificate and patent under his
claim, is to issue such certificate and patent in the name of the deceased
entryman in cases where the right to patent accrues prior to his death, and
to issue the certificate and patent in the name of his heirs generally in
cases where the right to patent does not accrue until after he has died,
or where the entrvman at the time of his death is not competent to
take title, although the right thereto may have been fully earned. No
decision has been found in which the land department has undertaken
to ascertain the identitv and interests of the heirs of a deceased entry-
man and has then issued patent to such heirs by name.

In the present case the right to patent had not accrued at the time
of the entryman's death, but by the express terms of the statute his
death is regarded as a fulfillment of all the requirements of the law in
the matters of residence and cultivation, and the right to submit proof
and rceive patent could not arise under the statute until after the
entryman's death.

As the entrvman was a single man, and left no widow or minor
orphan children, whatever rights the applicant may have, as the father
of the entryman, under section 2305, as amended, must be as the
"legal representative" of the entryman. The term " legal represent-
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atives" is broader even than the term "heirs," and the decisions of
the Department construing the term " heirs " as employed in section
2291, and the reasons therefor, apply with equal or greater force to
the term "legal representatives" as employed in the statute under
consideration. The Department will no more undertake to decide
what particular person or persons may be entitled to take title as the
" legal representatives" of a deceased entryman, than it will undertake
to ascertain the identity and interests of the "heirs" of such an
entryman.

It is observed that the final certificate in question states on its face
that it was issued "pursuant to the provisions of section No. 2291,
Revised Statutes," and, as before stated, runs to " The heirs of Isidore
Driscoll, deceased." It should be amended to show that it. is issued
pursuant to the provisions of section 2305, Revised Statutes, as
amended bv the act of March 1, 1901 (31 Stat., 947), and should follow
the language of the statute and run to the "legal representatives"
of Isidore Driscoll, deceased; and the patent when issued should
correspond to the final certificate.

As herein modified your office decision is affirmed.

FOREST RESERVE-LIEU SELECTION-MINERAL LAND-ACT OF JUNE 4,
1897.

H. H. GOETJEN (ON REVIEW).

Land known to be mineral at the time of its attempted relinquishment can not be
accepted as base for selections under the exchange provisions of the act of June
4, 1897.

Secretary Jiitechock to te C omvrtiscioner of the General Land Office,
(F. L. C.) Jcnuary 26, 1904. (J. R. W.)

H. H. Goetjen filed a motion for review of departmental decision of
July 29, 1903 (32 L. D., 209), rejecting his application, number 5775,
your office series, under the act of June 4, 1897 (30 Stat., 36), to select
the N. w NE. ], Sec. 8, T. 13 N., R. 5 E., M. M., and other lands aggre-
gating six hundred and forty acres, Boise, Idaho, in lieu of Sec. 23,
T. 5 N., R. 16 W., S. B. ., California, in the Pine Mountain and
Zaea Lake Forest Reserve.

The application was rejected for defect of title shown by the abstract,
which disclosed Goetjen's title to originate in an entry, January 10,
1900, under section 5 of the act of March 3, 1887 (24 Stat., 556,
557), upon which patent issued October 15, 1901, which title by mesne
conveyances came to Goetjen, who prior to his application presented
April 4, 1902, duly recorded his deed under the act of June 4, 1897,
reconveying his title to the United States.
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The abstract of title also showed eight other conveyances of placer
mining claims, bearing various dates from December 12, 1886, before

origin of the patent title, to May 22, 1900, after the entry and within
five months of the date of patent. Upon such facts the Department
affirming the action of your office, held that the abstract failed to show

a clear and unincumbered title to the land. The motion contends that
the allowance of the non-mineral entry and issue of patent are an
adjudication that the land was then non-mineral; that as notice of such
entry was duly given, and no mineral protest was filed-

it must be assumed that there was no adverse claim to the land, and none has since
been asserted by any one claiming under or through the placer mineral locations
shown in the abstract of title. It is believed that undue weight and effect has been
given to said placer locations. The mere fact that they have been placed of record,
in the absence of evidence that they were maintained and kept alive by the per-
formance of the annual assessment work required by the mining laws (R. S. 2324), is
not of itself evidence of any subsisting claim or right thereunder.

* X * * X * *

if, after reconsideration of the matter, the Department should still be of a different
opinion, then it is asked that selector be allowed to furnish proof that the land in
question was not and is not mineral in character, and that the placer locations, which,
as aforesaid, do not appear to have been kept alive by the performance of the required
annual labor or expenditures, were and are invalid for any purpose.

It is obvious that land not known to be mineral at the date of entry
may become so by subsequent discovery. For the reasons given at
length in the decision of July 29, 1903, land known to be mineral at

the time of its attempted relinquishment can not be accepted as base
for selections under the exchange provisions of the act of June 4, 1897.
Jeremiah Collins (32 L. D., 223). It is also true that where lands
show such indications or traces of mineral as induce repeated claim of
their miperal character by mining locations, claims of mineral discov-
ery and efforts to develop mines, greater caution is suggested in
accepting them as basis for an exchange.

It is nevertheless true that if the land so offered does not in fact
contain known deposits of valuable mineral, their non-mineral char-

acter continues and the owner is entitled to relinquish them to the
United States and to claim the benefit of the act. With his motion for
review, Goetjen has filed the affidavit of four witnesses claiming to be

well acquainted with the land-

That all said land is more valuable for agricultural pursuits than for its minerals.
That, although some placer mining has been done thereon at various times, some

years ago, no mineral has been discovered in paying quantities; little or no develop-
ment work or mining is being done on said land, nor has there been for some years
past. It is not considered as mineral land, its only known value being for grazing
and, in wet seasons, some grain might be grown.

No error appears in said decision, as no application for a hearing to
establish the character of the land had been to that time presented.

411



DECISIONS RELATING TO THE PUBLIC LANDS.

As the matter is, however, wholly between the government and the
applicant, a hearing may properly be granted. The rejection of the
application is therefore vacated, for the purposes of a hearing as to the
character of the land assigned as basis for the selection. Your office
will order such hearing, requiring the applicant to serve notice thereof
upon all persons in possession of or occupying any portion of the land,
and those last claiming under the mining locations, addressing his
proofs to the character of the land respecting mineral deposits January
10, 1900, and extending to include the date of record of Goetjen's
relinquishing title to the United States, and the amount of develop-
ment work under the mineral claims done since a year prior to the
date of entry. Parties claiming that the land is of mineral character
will be allowed to offer proof to establish such fact. The local office
and your office will find upon the evidence, and if the land be shown
to have been non-mineral at the date of record of Goetjen's deed to
the United States, and no other objection appear, the selection will be
approved.

LITCHFIELD ET AL. . ANDERSON.

Motion for review of departmental decision of November 18, 1903,
32 L. D., 298, denied by Secretary Hitchcock January 26, 1904L.

SCHOOL LANDS-MINERAL C'HARACTER-INDEMNITY.

STATE OF OREGON.

Where school lands in place have been sold by the State, it should not be heard, in
the absence of a bona fide claim asserted thereto under the Aining laws, to ques-
tion its own title and that of its vendees, on the ground that the lands are mineral
in character, for the purpose of affording it a base for the selection of indemnity
lands elsewhere.

Secretary Hitchcock to the Condtiqsioner of the General Land Office,
(F. L. C.) Jcuary 26, 1904. (G. B. G.)

By your office decision of April 15, 1903, and numerous partial and
fragmentary decisions subsequent thereto, certain indemnity school
selections proffered by the State of Oregon were rejected. All the
lands made bases for the selections in question seem to have been
included in the application filed by the State on September 12, 1900,
to have a large number of school sections adjudged as mineral, and for
that reason excepted from the school grant, although none of the lands
were returned as mineral by the field-notes of the survey.

The State has attempted by a single appeal to bring all of these cases
before the Department, and your office has forwarded all the papers in
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connection therewith. This practice does not meet the approval of the
Department. It has resulted in confusing the record to such extent as
to render impracticable an adjudication of these cases other than upon
the most general lines and should hereafter be avoided.

These selections are made by the State because of the alleged mineral
character of certain sections sixteen and thirty-six, and your office
rejected them upon two general grounds:

1. Because the State had in some instances sold the base lands upon
which the selections rested.

2. Because the State had failed to satisfactorily show the mineral
character of the base lands involved.

Rule 2 of the rules and regulations prescribed March C), 1903 (32
L. D., 39), for the adjustment of the grants to the several States and
Territories made in aid of the support of common schools, is as
follows:

RULE 2. The State will not be permitted to make selection in lieu of land within
a school section alleged to be mineral in character and for that reason excepted from
its grant, whether returned by the surveyor-general as mineral or otherwise, in the
absence of satisfactory proof that the base land was known to be chiefly valuable for
mineral at the date when the State's right thereto would have attached, if at all.
The proof must show the kind of mineral discovered upon the land and the extent
thereof, when and by whom the discoveries were made, as far as practicable, whether
any claim to the land was asserted under the mining laws at the date when the
State's right thereto attached, if at all, and if so by whom, the nature and extent of
the mining improvements placed upon the land by the mineral claimant, and what
efforts have been and are being made to develop the land in good faith for mineral
purposes. If, in any case, the proof does not clearly show that the base land was
known to contain valuable mineral deposits, and to be chiefly valuable on account
of such deposits, at the date the State's right would have attached thereto, a selec-
tion in lieu thereof will not be permitted. A certificate of the proper authorities
that the base lands have not been sold, encumbered or otherwise disposed of must
also be furnished.

The showing made in support of these selections falls far short of
the requirements of this rule. It is not in a single instance shown by
"satisfactory proof," either in a general way or specifically in the
manner prescribed by the rule, "that the base land was known to be
chiefly valuable for mineral at the date when the State's right thereto
would have otherwise attached." Nor is there a certificate of the
proper officer of the State that the base lands "have not been sold,
encumbered, or otherwise disposed of." On the contrary, it is
admitted that many of these base lands have been sold; that the State
has received and is receiving the purchase price therefor from its
vendees, and that it has executed deeds therefor.

There is no force in the argument of counsel that the State may not
be compelled to comply with regulations promulgated since its selec-
tions were made. There has never been a time in the history of these
grants when the land department did not require the submission of
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satisfactory proof in support of the alleged mineral character of base
lands, and even now, if the rule in question had not been made, the
Department would surely be authorized to reject these selections
because of the insufficiency of the proof. The rule does not take the
place of the final judgment of the Secretary, but is prescribed only to
aid the State in the orderly presentation of its claim. t may be
added, that until approved by the Secretary of the Interior there is
in reality no selection, the proffer of a list and showing in support
thereof being only preliminary proceedings taken for that purpose.

Upon the question of the sale of sections sixteen and thirty-six in place
by the State, it is enough to say that while it may be true as con-
tended that such act does not defeat the State's claim to indemnity in
instances where the lands sold were known to be mineral at the date
when the grant to the State would have otherwise attached thereto, yet,
in the absence of a bona fide claim asserted thereto under the mining
laws, the State will not be heard to question its own title and that of
its vendees to the lands in place for the purpose of affording it a base
for the selection of indemnity lands elsewhere, and any attempt on the
part of the State to establish a failure of its title to lands in place,
theretofore disposed of by the State as a part of its grant, should only
be submitted after due notice to its vendees, or other person or persons
claiming through such vendees by title of record.

The entire matter considered, the Department directs the cancella-
tion of all pending selections where it is shown that the base lands
have been disposed of by the State. The balance of the selections are
held subject to the submission of a satisfactory showing establishing
the character of the base lands, and your office is directed to call the
State's attention particularly to the fact that such showing must be
specific as to each legal subdivision of the land as shown by the plats
of the government survey.

FOREST RESERVE-LIEU SELECTION-ACT OF JUNE 4, 189T.

WILLIAM G. GOSSLIN.

The fact that a tract of land within a forest reserve is subject to a right of way to
construct and maintain a water pipe line within a narrow strip across the same,
segregated from the tract by a survey and clearly defined, will not prevent the
acceptance of a relinquishment of the tract and the allowance of a selection of
other land, equal to the unincumbered portion, under the exchange provisions
of the act of June 4, 1897.

Secretary itc/teoc to te Coymissioner of the General Land Office,
(F. L. C.) January 28, 1904. (J. R. W.)

William G. Gosslin appealed from your office decision of July 23,
1903, rejecting his application, number 2003, your office series, under
the act of June 4. 1897 (30 Stat., 36), to select the N. NW. , Sec.
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35, T. 4 N., R. tO0 W., W. M., Oregon City, Oregon, in lieu of the S.
i SW. , Sec. 18, T. 1 N., R. 8 W., S. B. M., 80.94 acres, in the San
Gabriel forest reserve, Los Angeles land district, California.

The only question presented by the appeal is the sufficiency of title
to the land assigned as base for the selection, as affected by a pipe line
easement.

July 16, 1887, Kelleher, then owner of the land, deeded to the San
Jose Ranch Company right to lay a water pipe across the land. Your
office, September 30, 1902, required Gosslin to remove this encum-
brance before the title could be accepted. March 14, 1902, there was
filed the relinquishment of the San Jose Ranch Company to the United
States of-

all its right, title, and interest to lot 4, and the SE. 1 of the SW. , Sec. 18, T. 1 N.,
R. 8 WV., S. B. M., saving and excepting therefrom aright of way 15 feet wide, being
79 feet on either side of the line, beginning at a point 549.2 feet east of the sec-
tion corner .... containing 63/100 acres, and being in Los Angeles county,
California.

The selector also filed his relinquishment of excess area, as follows:

I do hereby waive and relinquish to the government of the United States all my
right, title and interest to 31/100 acres of land, being excess acreage in lieu selection
No. 2003, said excess arising from the fact that the base land in said lieu selection
comprises 80.94 acres, less a right of way containing 63/100 acres belonging to the
San Jose Ranch Company, and the lands selected in lieu of said base land comprise
80 acres, namely, the N. of NW. , Sec. 35, T. 4 N., R. 10 V., W. M., leaving a
tract of 31/100 acres, as before stated.

Your office, citing departmental decision of September 1, 1902,
in re Fred W. Kehl, number 2167, your office series, under the act of
June 4, 1897 (unreported), and of F. A. Hyde (28 1. D., 284, 290), and
Edgar A. Coffin (30 L. D., 15), held the title insufficient, and rejected
the selection.

With the ranch company's relinquishment were filed a segregation
survey, field-notes, and plat, showing the pipe line right of way to lie
wholly in lot 4, otherwise described as the SW. 4 SW. 4 of Sec. 18,
so that the relinquislment of the ranch company freed the SE. of
the SW. 41 of any claim or easement.

As to the SW. 4 of the SW. -4 (lot 4), the survey and plat fix defi-
nitely what land is affected by the easement and limit the right to
maintain a pipe water conduit within a strip fifteen feet in width
crossing the tract in a general north and south course, near its middle-
definitely fixed with reference to the section corner. Had Gosslin
deeded this strip in fee to the San Jose Ranch Company prior to his
deed of relinquishment to the United States, and relinquished the frac-
tionial remainders, they would constitute good base for a selection.
Ricard L. Powell (32 L. D., 121); William F. Baker, decision of August
24, 1903, upon abstract of title of lands in San Francisco Mountains
forest reserve (unreported).
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Gosslin has relinquished legal title to the entire tract, but claims
nothing for the 63'100 acres, subject to easement and segregated from
the tract b a survey, He has conveyed good title to the United
States to more land than le seeks in exchange, and the easement affects
only the fraction segregated by a survey, for which be makes no
claim. No good reason appears why he is in worse case than he would
hare been had he previously conveyed in fee to the San Jose Ranch
Company.

In Kehl's case, referred to by your office, there was an undefined
easement of a right of way upon the E. NE. , Sec. 21, not limited r
or segregated, extending to the whole tract for which Kehl sought to
make selection, and the holder of the easement released claim to no
part of the tract. In Coffin's case (0 L. D., 15), the easement, for
logging and timber roads, was of the same character, attaching to and
lying upon all the tract there in question. In Hyde's case (28 L. D.,
290), no easement was in question or considered.

The same reasons exist for acceptance of title in the present case ad
existed in that of Powell, SutvrCa. The object of the act of 1897, to
acquire exclusive title and control to all lands in the forest reserves,
is much nearer attained by accepting the leoal title to all the 80.94
acres, and exclusive right of control, except for maintenance and repair
of a pipe line within a segregated 63/100 of an acre of it, than it would
be to leave the whole tract in private ownership to serve as a base for
the operations of depredators, or disorderly and objectionable persons.
The title should therefore, in view of the Department, be accepted,
recognizing right in Gosslin to claim no more land in exchange than
the 80.31 acres of clear land which be relinquished.

Your office decision is therefore vacated and the case is remanded,
to be readjudicated, with direction that the selection be approved, if
no other objection appear thereto than the easement in question.

ARID LANDS-RESERVOIR LANDS-ACT OF JUNE 17, 1902.

INSTRUCTIONS.

Under the provisions of the act of June 17, 1902, the Secretary of the Interior has
full authority to purchase any lands that may be necessary for reservoir pur-
poses, to arrange for the prices and terms of purchase, and to allow the vendor T
to retain possession until the land may be actually needed by the government,
where by so doing the purchase may be more advantageously made; but he has
no authority under said act to lease such purchased lands after the government
has taken possession thereof.

Secretary Jfitcicocle to the Director of the Geological Survey, Jlaiary
(F. L. C.) 28, 1904. (W. C. P.)

By letter of August 31, 1903, you state that under authority there-
tofore granted by this Department your office was about to make
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arrangements for acquiring certain property which will be flooded by
the construction of the Salt River reservoir in Arizona, that it will
take several years to construct the dam and flood some of the land;
that the government will be in possession of several tracts of good
farming land for two or three years; that forage growing in that
vicinity is very limited, and if it were possible to lease the lands so that
a supply of forage may be available in the immediate locality it would
afford a great saving to the government; and request "the views of
the Department upon the proposition to purchase these lands on-terms
involving leases as indicated, for one or more years, until the lands
shall be needed for the use of the reservoirs. Also whether lands so
purchased could be leased to others than the former owners under like
conditions."

By section 7 of the act approved June 17, 1902 (32 Stat.,288), it is
provided: "That where in carrying out the provisions of this act it
becomes necessary to acquire any rights of property the Secretary
of the Interior is hereby authorized to acquire the same for the
United States by purchase or by condemnation under judicial process
and to pay from the reclamation fund the sums which may be needed
for that' purpose." The discretion of the Secretary of the Interior in
making purchase of land under this act is unhampered by any express
restrictions or conditions. He would, of course, have no authority to
purchase land not required in the execution of the act. He has, how-
ever, full authority in the premises as to any land necessary to be used
for reservoir purposes under said act, both as to the price and terms
of the purchase. If in any case it be found that land can be purchased
for a less price if arrangements may be made to allow the vendor to
retain possession until the time when the land is actually needed for
use by the government, there is full authority under the act to make
such arrangements.

The Department does not, however, look with favor upon the
proposition to lease such lands after purchase and possession has been
taken thereof by the government. As a general rule an executive
officer has no authority to use property of the United States for any
purpose other than that for which it was acquired. There is no
authority under this act to acquire property except for the purpose of
constructing and maintaining reservoirs. It is further believed that
there is no authority to use property acquired under the provisions of
this act in any manner not directly involved in the construction of such
reservoirs.

It is probably true that the work could be carried on with less
expense if the lands acquired might be leased or rented until actually
needed in the course of construction work and that it would be a good
business proposition to pursue that course, but these facts do not jus-
tify the exorcise of powers that are not explicitly given or necessarily
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implied by the law. The fact that the securing of revenue from the
rental of the land would materially decrease the cost of construction
does not carry with it the implication that the Department is author-
ized to so use such land.

If such a plan were determined upon it would be necessary to desig-
nate some officer to execute the leases, to receive the rental accruing
thereunder, to deposit the same in the United States treasury or some
other depository of government money and to devise some plan by
which the money could be withdrawn and applied to the work of con-
struction. In the view now held by the Department it is unnecessary
to discuss these details and they are only mentioned to show the diffi-
culties presented. In the face of these difficulties it is scarcely reason-
able to say that the act in question by implication authorizes the
rental of these lands.

After'careful consideration of the matter the Department must
refuse to authorize the adoption of the plan of leasing lands acquired
for reservoir purposes.

CONTESTANT-PREFERENCE RIGHT-DESERT-LAND ENTRY-SOLDIERS'
ADDITIONAL.

KIEHLBAUCH ET AL. V. SIMERO.

By contesting and procuring the cancellation of a desert-land entry made under the
act of March 3, 1877, as amended by the act of March 3, 1891, the contestant
acquires a preference right of entry.

The period of thirty days accorded a successful contestant within which to exercise
his preference right of entry does not begin to run until the case arising upon
his contest is finally closed.

The assignee of a soldiers' additional right of entry may locate the same without
reference to the quantity of land he may own or claim under any of the public
land laws.

Seeretary 1iteheock to the Conmssioner of the General Land Office,
(F. L. C.) January 28, 1904. (P. E. W.)

The Department has before it the appeal of John C. Kiehlbauch, on
behalf of himself and Frederick W. McReynolds, from your office
decision of July 18, 1903, rejecting the homestead application of
Kiehlbauch for the S. NE. -4, NE. SE. , Sec. 19 and NW. + SW. i,
Sec. 20, and the forest lieu selection, filed by Kiehlbauch on behalf
of McReynolds for the NW. 41 NE. i, Sec. 19, all in T. 36 N., R. 1 E.,
Great Falls, Montana, because of conflict with the soldiers' additional
entries made by Frederick W. Simero for the same lands, your
said decision being expressly limited in its effects to the question of
priority between the parties. There is no dispute as to the facts in
the case. It appears that the lands in question were formerly
embraced in the desert land entry, No. 3706, of one Andreas Wagner,
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against which entry Simero had initiated a contest. Pending Wag-
ner's appeal from the adverse decision of the local officers, there was
filed, on June 28, 1902, his relinquishment of the land, and on July 9,
1902, his withdrawal of his appeal, upon which his entry was canceled
by the local office.

July 12, 1902, Kiehlbauch made the homestead application and forest
lieu selections now under consideration. By your office letter of July
22, 1902, Siniero's contest case against Wagner was closed and on
August 15, 1902, Simero, claiming a preference right of entry by virtue
of his contest, made his application to enter said lands under section
2306 of the Revised Statutes of the United States.

Kiehlbauch bases his appeal upon the contention-

That contestee Simero could not exercise any preference right and is not entitled
to a homestead filing as a successful contestant.

By the act of March 3, 1877 (19 Stat., 377), as amended by the act
of March 3, 1891 (26 Stat., 1095), it is provided, in section 2, para-
graph 7, thereof, that desert land entries "shall be subject to contest,
as provided by the law relating to homestead cases, for illegal incep-
tion, abandonment, or failure to comply with the requirements of law,"
and in paragraph 14, page 44, of the general circular of your office of
July 11, 1899, it is said, with reference to desert land entries:

Contestants will be allowed a preference right of entry for thirty days after notice
of the cancellation of the contested entry in the same manner as in homestead and
preemption cases.

The appellant contends that Simero's preference right of entry
terminated with the expiration of thirty days after June 28, 1902,
on which date Wagner's relinquishment was filed. The date on which
Simero received official notice of the cancellation of Wagner's entry,
and of his own preference right of entry, is not shown by the record,
but it is not claimed or shown that such notice was issued prior to July
22, 1902, when the contest case was closed by your office. Moreover,
the local officers in their rejection of appellant's applications, indicated
that they would not issue such notice or proceed farther until the
'contest case had been "finally closed by the Department." Simero's
applications having been presented within thirty days from the last
mentioned date were seasonably filed.

The appellant contends further that Simero's said applications for
soldiers' additional entries are not excepted from the limitation of 320
acres prescribed in the act of August 30, 1890 (26 Stat., 391), and that
Simero had previous filings of record aggregating 320 acres, and
questions:

Has he now preference right to file soldiers' additional upon the land in question
or upon any land whatever?
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In the case of Webster v. Luther (163 U. S, 331) it was held that a
soldiers' additional right is transferable without restriction. It would
seem to follow that the assignee of such a right nay locate the same
without reference to his ownership of, or claim to, other lands under
any statutes whatever.

In the case of Robeson T. White (30 L. D., 61), the successful con-
testant in exercising his preference right, located a soldiers' additional
homestead certificate upon the land formerly covered by the contested
entry, and his right to do so was recognized.

Your said office decision is accordingly hereby affirmed.

REPAYMENT-DESERT-LAND ENTRY-COMPACTNESS.

MANUEL AADO.

The right to repayment of the purchase money paid on a desert land entry made of
unsurveyed land will be recognized where the entry as allowed is in form prima
facie non-compact, and it is not shown that it was as nearly in compact form "as
the situation of the land and its relation to other lands will admit of," and was
for that reason, and the further reason that the entry embraced lands on both
sides of a river, erroneously allowed and could not have been confirmed.

Assistant Attorney- General GCem phell to the Secretary of the Interior,
January 30, 1904. (C. J. G.)

The case of Manuel Amado, involving his application for repayment
of the purchase money paid on a desert land entry made by him at
Florence, Arizona, has been referred to me "for an opinion as to
whether or not this application for repayment can be allowed; also as to
the applicability thereto of the case of Julia B. Keeler (31 L. D., 354). "

The entry was made May 23, 1879, being for a tract of unsurveyed
land, and was canceled upon relinquishment September 7, 1887.
Repayment is claimed under section 2 of the act of June 16, 1880
(21 Stat., 287), on the ground that the entry was erroneously allowed
and could not be confirmed, within the contemplation of said act,
because the land embraced therein was not in compact form. The
land office, under date of May 12, 1903, made up and submitted the
claim with favorable recommendation, it being stated:

The above described entry was in form prima facie non-compact, and the land
being unsurveyed the record furnishes no evidence overcoming the applicant's con-
tention that his entry was illegal. It is held, therefore, to have been erroneously
allowed and insusceptible of confirmation.

Under date of June 3, 1903, the Department (L. and R. Div.)
returned the claim to the land office without approval, on the ground
that "there is no affirmative evidence that non-compactness was not
excusable because of topography of surrounding lands or prior entry
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thereof." That office resubmitted the claim June 10, 1903, under
departmental decision in the case of Julia B. Keeler, the syllabus of
which is:

The right to repayment of the purchase money paid on a desert land entry will
be recognized where the entry as allowed is in form prima facie non-compact, and it
does not appear from the record that it was as nearly in compact form "as the situa-
tion of the land and its relation to other lands will admit of," and was for that
reason erroneously allowe(l and could not have been confirmed.

The land office stated, referring to the case now under consideration:

In this case the entry is prima facie non-compact, and as the tract was unsurveyed
the record is silent as to the surrounding lands. There is therefore no evidence in
this office contradicting the assertion of claimant that his entry was erroneously
allowed and insusceptible of confirmation because it was not in compact form as
required by law, and it would appear that he must be held to have established his
claim.

In the Keeler case the land was surveyed and the plats of survey
and field notes failed to disclose any valid reason why the entry
might not have been made more nearly in compact form, nor was any
reason otherwise shown. Under these circumstances, and as upon its
face the entry showed a gross departure from any reasonable require-
ment of compactness, it was held that the case came within the terms
of the repayment statute.

The requirement of compactness in the matter of desert land entries
is statutory (act of March 3, 1877, 19 Stat., 377). The regulations of
September 3, 1880 (2 C. L. L., 1378), issued under said act, declared
among other things:

The requirement of compactness of form will be held to be complied with on
surveyed lands when a section, or part thereof, is described by legal subdivisions
compact with each other, as nearly in the form of a technical section as the situation
of the land and its relation to other lands will admit of, although parts of two or more
sections be taken to make up the quantity or equivalent of one section. But entries
which show upon their face an absolute departure from all reasonable requirements
of compactness, and being merely contiguous by the joining of ends to each other,
will not be admitted, whether on surveyed or unsurveyed lands.

On unsurveyed lands the degree of ompactness quired will be such as, upon the
adjustment of the lines after survey, vill bring the lands within the limits and gen-
eral form of a technical section, or part thereof, as may be.

These regulations apply to entries made before as well as after their
promulgation. Joseph Shineberger (on review, 9 L. D., 39). The
entry in question was relinquished prior to the time the lands embraced
therein were surveyed. Said entry comes within the prohibition con-
tained in the above regulations, as upon its face it departs from what
may fairly be regarded as a reasonable requirement of compactness.
The land being at the time unsurveyed, however, there is nothing in
the way of plats or field notes to show whether the entry was made in
as compact form "as the situation of the land and its relation to other
lands" would admit of, nor is such fact otherwise shown. It has been
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the practice of the land office in cases where desert land entries are
priinafacie non-compact, to call upon the entrymen to adjust the same,
and in the event of their failure to do so, or to show cause why they
should not be required to do so, to cancel the entries. It does not
appear that any such call was made by the land office in this case, nor
does it appear that the local officers laid any such requirement upon
the entryman. In the case of Julia B. Keeler, supra, it was said:

In the cases cited by your office the entries were allowed to stand though irregular
in shape, because it was conclusively shown to be impossible for the entrymen-to
adjust their entries, without sacrificing a portion thereof, owing to the presence of
adjacent or surrounding entries, precipitous mountains, or such elevation of the land
as to render it non-irrigable. So far as the record here discloses there never has been
any evidence of this character in the present case. It is too violent a presumption
to assume that the local officers were in possession of such evidence when they
allowed this entry, especially as it appears to have been the practice at the time to
receive applications to enter like the present one without objection.

The entry in question evidencing upon its face a violation of a rea-
sonable requirement of compactness under the statute, the local officers
were fully justified, without some showing that the entryman ought
not to be required for recognized reasons to amend his entry, in
rejecting the application therefor, and in the absence of such show-
ing it was error to allow the same.

There is another reason why an error was apparently committed in
allowing this entry to stand as made. The regulations referred to also
declare:

Entries heretofore made, whether by legal subdivisions on surveyed lands, or of
an irregular form on unsurveyed lands, running along the margins or including both
sides of streams, and not being compact in any true sense, will be suspended by this
office, and the parties will be called upon to amend their entries so as to conform to
the law; failing to do which after proper notice, such entries will be held for can-
cellation.

In describing the tract of land embraced in this entry, by metes and
bounds, the applicant specifically stated that it "covers land on both
sides of the river." Yet there is nothing to indicate that the entry-
man was ever called upon to amend his entry in accordance with the
regulations. The entry was finally canceled upon relinquishment and
not because it was irregular in shape or because it covered land on
both sides of a river.

While this entry differs from that in the Keeler case, in that the
land in that ease had been surveyed at date of entry, plats of survey
and field notes consequently being accessible, while in this case such
was not the fact, yet the principles announced in the Keeler case are
deemed equally applicable here. I am therefore of opinion that this
case comes within the terms of the repayment statute and that the
money applied for should be refunded.

Approved:
E. A. HITCHCOCK, Secretary.
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SCHOOL NDEMNITY SELECTIONS-FOREST RESERVE-PARAGRAPH 2 OF
INSTRUCTIONS OF FEBRUARY 21, 1901, AMENDED.

CIRCULAR.

Secretary ilitelteock to the Comnissioner of the General Laned Office,
(F. L. C.) January 30, 1904. (W. C. P.)

The Department has considered your report of January 20, 1904,
upon the letter from the State survevor-general of California of Octo-
ber 26, 1903, asking a modification of paragraph 2, circular of instruc-
tions approved February 21,1901 (30 L. D., 491), relating to indemnity
school land selections on the basis of surveyed school sections subse-
quently included within a forest reserve. Those regulations provided
that there should be filed with all such selections a certificate from the
recorder of deeds or official custodian of records of transfers of real
estate, in the proper county, that no instrument purporting to convey
or in any way incumber the title to any of said lands is on file or of
record in his office.

The surveyor-general of California states that it is frequently a
matter of difficulty to obtain the required certificates and that this rule
puts the State to much inconvenience that might be avoided if the rule

were modified to allow the certificate to be presented within a reason-
able time after the lists are filed. He further suggests that under the
rule of your office a State selection has never been examined for
approval until six months after the same is presented and that if the
rule shall provide that at any time before such examination recorders'
certificates are presented, it would be satisfactory to the State. You
report that the request is a reasonable one and that the time for filing
the certificates may very properly be extended for a period of three
months after the presentation of the lists of selection. You suggest,
however, that the experience of your office shows that the certificate
of the State surveyor-general should be more specific than is required
by existing regulations.

Upon consideration of the facts presented by the letter of the sur-
veyor-general of California and by your report, the Department is of
opinion that the regulations in question should be amended in the
direction suggested by your office as well as in that suggested by the
surveyor-general. In accordance with your suggestion and recoa1-
miendation paragraph 2 of said circular of instructions of February 21,
1901, is hereby amended to read as follows:

The State will be required to file with each list of selections a certificate by the
officer, or officers, charged with the care and disposal of such school lands, that the
State has not previously sold or disposed of, nor contracted to sell or dispose of, any
of said lands used as bases, nor any part thereof; that said lands and every part
thereof are free of all liens for taxes, costs, interest and judgments or any incum-
brance of any nature whatsoever, and that the said lands are not in the possession
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or subject to the claim of any third party, under any law or permission of the State.
Within three months after the filing of a list of selections the State must file a cer-
tificate froni the Recorder of Deeds, or official custodian of the records of transfers
of real estate in the proper county, that no instruments purporting to convey or in
any way encumber the title to any of said lands is of record, or on file in his office.

REGULATIONS CONCERNING HOMESTEADS, RIGHTS OF WAY, TIMBER,
MN ISSION CLAIMS, ETC., IN ALASKA.

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,
Washington, D. C., Januiary 13, 1904.

The following instructions issued under the act of Congress approved
May 14, 1898 (30 Stat., 409), entitled "An act extending the homestead
laws and providing for right of way for railroads in the district of
Alaska, and for other purposes," as amended by the act of March 3,
1903 (32 Stat., 1028), are for the guidance of the local officers in their
administration of the law and for the information of those concerned
In its provisions.

Section 1 of said act of 1898 relates to

HOMESTEAD RIGHTS IN ALASKA,

and provides:

SEC. 1. That the homestead land laws of the lnited States and the rights incident
thereto, including the right to enter surveyed or unsurveyed lands under provisions
of law relating to the acquisition of title through soldiers' additional homestead
rights, are hereby extended to the district of Alaska, subject to such regulations as
may be made by the Secretary of the Interior; and no indemnity, deficiency, or lien
lands pertaining to any land grant whatsoever originating outside of said district of
Alaska shall be located within or taken from lands in said district: Prov ided, That no
entry shall be allowed extending more than eighty rods along the shore of any
navigable water, and along such shore a Space of at least eighty rods shall be reserved
from entry between all suchl claim, and that nothing herein contained shall be so
construed as to authorize entries to be made, or title to be acquired, to the shore of
any navigable waters within said district: And it isflirtherprorided, That no homte-
stead shall exceed eighty acres in extent.

This section may be summarized as-
First. Extending the homestead laws and the rights incident thereto

to the district of Alaska;
Second. Extending to such district the right to enter surveyed lands

under provisions of law relating to the acquisition of title through
soldiers' additional homestead rights;

Third. Granting the right to enter unsurveyed lands in said district
under provisions of law relating to the acquisition of title through
soldiers' additional homestead rights;

Fourth. Prohibiting the location in said district of any indemnity,
deficiency, or lieu lands pertaining to any land grant whatsoever
originating outside of said district;
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Fifth. Limiting each entry under this section to 80 rods along the
shore of any navigable water, and reserving along such shore a space
of at least 80 rods between all such claims, and prohibiting the entry
or disposal of the shore (meaning land lying between high and low
water mark) of any navigable waters within said district; and,

Sixth. Limiting each homestead in said district, whether soldiers'
additional or otherwise, to 80 acres in extent.

This section was amended by the act of March 3, 1903, and reads as
follows:
AN ACT to amend section one of the act of Congress approved May fourteenth, eighteen hundred

and ninety-eight, entitled "An act extending the homestead laws and providing for a right of
way for railroads in the district of Alaska."

Be it enacted by the Senate nd Ilouse of Representatires of the United States of Amierica
in Congress assembled, That all the provisions of the homestead laws of the United
States not in conflict with the provisions of this act, and all rights incident thereto,
are hereby extended to the district of Alaska, subject to such regulations as may be
made by the Secretary of the Interior; and no indemnity, deficiency, or lieu-land
selections pertaining to any land grant outside of the district of Alaska shall be made,
and no land scrip or land warrant of any kind whatsoever shall be located within or
exercised upon any lands in said district except as now provided by law: And pro-
aided farther, That no more than one hundred and sixty acres shall e entered in any
single body by such scrip, lieu selection, or soldier's additional homestead right:
And provided frther, That no location of scrip, selection or right along any navigable
or other waters shall be made within the distance of eighty rods of any lands, along
such waters, theretofore located by means of any such scrip or otherwise: And pro-
videdfarther, That no commutation privileges shall be allowed in excess of one hun-
dred and sixty acres included in any homestead entry under the provisions hereof:
Provided, That no entry shall be allowed extending more than one hundred and sixty
rods along the shore of any navigable water, and along such shore a space of at least
eighty rods shall be reserved from entry between all such claims; and that nothing
herein contained shall be so construed as to authorize entries to be made or title to be
acquiretl to the shore of any navigable waters within said district; and no patent shall
issue hereunder until all the requirements of sections twenty-two humlred and ninety-
one, twenty-two hundred and ninety-two, and twenty-three hunlred and five of the
Revised Statutes of the United States have been fully complied with as to residence,
improvements, cultivation, and proof, except as to commuted lands as herein pro-
vided: And it isfurther provided, That every person who is qualified under existing
laws to make homestead entry of the public lands of the United States who has set-
tled upon or who shall hereafter settle upon any of the public lands of the United
States situated in the district of Alaska, whether surveyed or nsurveyed, with the
intention of claiming the same under the homestead laws, shall, subject to the pro-
visions and limitations hereof, be entitled to enter three hundred and twenty acres
or a less quantity of unappropriated public land in said district of Alaska. ITf any of
the land so settled upon, or to be settled upon, is unsurveyed, then the land settled
upon, or to be settled upon, must be located in a rectangular form, not more than
one mile in length, and located by north and south lines run according to the true
meridian; that the location so made shall be marked upon the ground by permanent
monuments at each of the four corners of the said location, so that the boundaries of
the same may be' readily and easily traced; that the record of said location shall,
within ninety days from the date of settlement, be filed for -record in the recording
district in which the land is situated. Said record shall contain the name of the
settler, the date of the settlement, and such a description of the land settled upon,
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by reference to some natural object or permanent monument, as will identify the
same; and if, after the expiration of the said period of five years, or at such date
as the settler may desire to commute, the public surveys of the United States have
not been extended over the land located, a patent shall nevertheless issue for the
land included within the boundaries of said location as thus recorded, upon proof to
be submitted to the register and receiver of the proper land office, upon proof that
he is a citizen of the United States, and upon the further proof required by section
twenty-two hundred and ninety-one of the Revised Statutes of the United States as
heretofore and herein amended, and under the procedure in the obtaining of patents
to the unsurveyed lands of the United States, as provided for by section ten of the
act hereby amended, and under such rules and regulations as shall be prescribed by
the Secretary of the Interior as hereinbefore provided, without the payment of any
purchase price or other charges, except the ordinary office fees and commissions of
the register and receiver, except one dollar and twenty-five cents per acre on land
commuted: And provided cdveys, That no title shall be obtained hereunder to any of
the mineral or coal lands of the district of Alaska: And it is further provided, That the
right of any homestead settler to transfer any portion of the land so settled upon, as
provided by section twenty-two hundred and eighty-eight of the Revised Statutes of
the United States, shall be restricted and limited within the district of Alaska as
follows: For church, cemetery, or school purposes to five acres, and for the right of
railroads across such homestead to one hundred feet in width on either side of the
center line of said railroad; and all contracts by the settler made before his receipt
of patent froum the Government, for the conveyance of the land homesteaded by him
or her, except as herein provided, shall be held null and void.

Approved, March 3, 1903.

The amendatory act does not specifically reenact that portion of the
act of 1898 which granted the right to enter umurveyed lands in
the district of Alaska under the provisions of law relating to the
acquisition of title through soldiers' additional rights, but it is pro-
vided thereby " that no more than one hundred and sixty acres shall be
entered in any single body by such scrip, lieu selection, or soldier's addi-
tional homestead right," which seems to negative any intention to mnod-
ify or repeal the existing law with regard to the exercise of such rights
in the district of Alaska further than to limit the amount which may
be entered in a single body to 160 acres. Further, that portion of the
amendatory act which provides that " no indemnity, deficiency, or lieu-
land selections pertaining to any land grant outside of the district of
Alaska shall be made, and no land scrip or land warrant of any kind
whatsoever shall be located within or exercised upon any lands in said
district, except as now provided by law," seems to recognize that there
are some such outstanding rights; but, unless soldiers' additional
homestead rights are thereby considered as scrip rights, this Depart-
ment is not advised as to any other law permitting the exercise of any
such rights in the district of Alaska. You will therefore continue to
receive soldiers' additional homestead applications under sections 2306
and 2307, Revised Statutes, as heretofore, bearing in mind the limita-
tion that not more than 160 acres can be taken in a single body.'

The act of 1898 is amended so as to increase the amount of land
which may be entered as a homestead in the district of Alaska to 320
acres, and in providing therefor grants such right to "any person who
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is qualified under existing laws to make homestead entry of the public
lands of the United States who has settled upon, or who shall hereafter
settle upon, any of the public lands of the United States situated in the
district of Alaska, whether surveyed or unsurveyed." If a person be
qualified, therefore, to make homestead entry under existing laws, he
may enter not to exceed 320 acres, upon which he may have settled,
in the district of Alaska, and without regard to the amount he might
be authorized to make homestead entry of elsewhere; but the right to
locate a soldiers' additional homestead right in the district of Alaska,
without settlement, is not thereby enlarged.

No entry of any kind in the district of Alaska can, however, be
allowed for land extending more than 160 rods along the shore of any
navigable water, which is twice the extent originally permitted by the
act of 1898, and along such shore a space of at least 80 rods is reserved
between all claims, being the same as originally provided in the act
of 1898. -

Full instructions with reference to the general homestead law and
soldiers' additional homestead rights will be found in the general cir-
cular of January 25, 1904, and will, so far as applicable, govern the
making of entries under this section.

Existing homestead laws, while recognizing settlement upon unsur-
veyed public lands, do not authorize the entry or the patenting thereof
until the public surveys have been regularly extended over them.
This section as amended, however, in terms authorizes the entry of
unsurveyed lands in Alaska and makes provision for a private survey
for the purpose of patenting the claim, if the public surveys have not
been extended thereto at the time it is desired to submit proof, as is
hereinafter referred to.

In executing surveys for homestead applications the instructions
now prevailing will be followed, and the limit of 160 rods as to front-
age will be measured along the meandered line of said frontage.

The form of the tract sought to be entered, if upon unsurveyed land,
is prescribed in the act as follows:

If any of the land . . is unsurveyed, then the land .... must be in rectan-
gular form not more than a mile in length, and located upon north and south lines
run according to the true meridian.

The above is construed to mean that the boundary lines of each
entry must be run in cardinal directions, i. e., true north and south
and east and west lines by reference to a true meridian (not mag-
netic), with the exception of the meander lines on meanderable
streams and navigable waters forming a part of the boundary lines of
the entry. Thus a frontage meander line, and other meander lines
which form part of the boundary of a claim, will be run according to
the directions in the Manual of Surveying Instructions, but other
boundary lines will be run in true east and west and north and south
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directions, thus forming rectangles, except at intersections with
meander lines.

The limit of 1 mile in length for each entry is held to be 80 chains
in aggregate casting and westing, or 80 chains in aggregate northing
and southing.

In other respects the rules previously adopted to govern surveys of
claims under the act of May 14, 1898, will continue to be followed, of
course taking into consideration the limitations as to area of claims.

Every person who is qualified under existing laws to make a home-
stead entry of the public lands of the United States, who settles or
has settled upon any of the unsurveyed public lands of the United
States in the district of Alaska, with the intention of taking the same
under the homestead law, shall, within ninety days from date of
settlement, or prior to the intervention of an adverse laim, file the
record of his location for record in the recording district in which the
land is situated, as provided by sections 13 to 16 of the act of June 6,
1900 (31 Stat. L., 326 to 328).

Said record shall contain the name of the settler, the date of settle-
ment, and such description of the land settled upon, by reference to
some natural object or permanent monument, as will identify the
same.

If at the expiration of the time required under section 2291 and
2292, Revised Statutes, and as modified by section 2305, Revised
Statutes, or at such date as the settler desires to commute under sec-
tion 2301, Revised Statutes, the public surveys have not been extended
over the land located, the locator may secure a patent for the land
located by procuring, at his own expense, a survey of the land, which
must be made by a deputy surveyor who has been duly appointed by
the surveyor-general, in accordance with section 10 of the act of May
14, 1898 (30 Stat. L., 409), and the provisions of the act of March 3,
1903, as herein set forth.

When the survey, either public or private, as herein provided for,
is approved by the surveyor-general under authority of this office, the
same rules should be followed as heretofore established governing the
location of soldiers' additional homestead rights; in addition to which
the settler must furnish the required proof of residence and cultiva-
tion.

When a settler desires to commute, the survey and homestead
application must cover his entire claim, but only 160 acres, or less,
thereof may be commuted, in which event the entry will stand intact
as to the portion not commuted, subject to future compliance with the
requirements of law within the statutory period of seven years.

Entrvmen who commute will be required to pay, in addition to the
price of 1.25 per acre, the same fees and commissions as in final
homesteads.

Sections 2 to 9, inclusive, of the act of May 14, 1898, relate to-
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RIGHT OF WAY FOR RAILROADS, WAGON ROADS, AND TRAMWAYS IN

THE DISTRICT OF ALASKA.

These sections provide:

SEc. 2. That the right of way through the lands of the United States in the district
of Alaska is hereby granted to any railroad company, duly organized under the laws
of any State or Territory or by the Congress of the United States, which may here-
after file for record with the Secretary of the Interior a copy of its articles of
incorporation, and due proofs of its organization under the same, to the extent of
one hundred feet on each side of the center line of said road; also the right to take
from the lands of the United States adjacent to the line of said road, material, earth,
stone, and timber necessary for the construction of said railroad; also the right to
take for railroad uses, subject to the reservation of all minerals and coal therein,
public lands adjacent to said right 61 way for station buildings, depots, machine
shops, side tracks, turn-outs, water-stations, and terminals, and other legitimate
railroad purposes, not to exceed in amount twenty acres for each station, to the
extent of one station for each ten miles of its road, excepting at terminals and junc-
tion points, which may include additional forty acres, to be limited on navigable
waters to eighty rods on the shore line, and with the right to use such additional
ground as may in the opinion of the Secretary of the Interior be necessary where
there are heavy cuts or fills: Prorided, That nothing herein contained shall be so con-
strued as to give to such railroad company, its lessees, grantees, or assigns the
ownership or use of minerals, including coal, within the limits of its right of way, or
of the lands hereby granted: Provided furtlier, That all mining operations prosecuted
or undertaken within the limits of such right of way or of the lands hereby granted
shall, under rules and regulations to be prescribed by the Secretary of the Interior, be
so conducted as not to injure or interfere with the property or operations of the road
over its said lands or right of way. And when such railway shall connect with any
navigable stream or tide water such company shall have power to construct and
maintain necessary piers and wharves for connection with water transportation, sub-
ject to the supervision of the Secretary of the Treasury: Prorided, That nothing in
this act contained shall be construed as impairing in any degree the title of any State
that may hereafter be erected out of said district, or any part thereof, to tide lands
and beds of any of its navigable waters, or the right of such State to regulate the use
thereof, nor the right of the United States to resume possession of such lands, it
being declared that all such rights shall continue to be held by the United States in
trust for the people of any State or States which may hereafter be erected out of said
district. The term "navigable waters," as herein used, shall be held to include all
tidal waters up to the line of ordinary high tide and all nontidal waters navigable in
fact up to the line of ordinary high-water mark. That all charges for the transporta-
tion of freight and passengers on railroads in the district of Alaska shall be printed
and posted as required by section six of an act to regulate commerce as amended on
March second, eighteen hundred and eighty-nine, and such rates shall be subject to
revision and modification by the Secretary of the Interior.

SEc. 3. That any railroad company whose right of way, or whose track or roadbed
upon such right of way, passes through any canyon, pass, or defile shall not prevent
any other railroad company from the use and occupancy of said canyon, pass, or
defile for the purposes of its road, in common with the road first located, or the
crossing of other railroads at grade; and the location of such right of way through
any canyon, pass, or defile shall not cause the disuse of any tramway, wagon road,
or other public highway now located therein, nor prevent the location through the
same of any such tramway, wagon road, or highway where such tramway, wagon
road, or highway may be necessary for the public accommodation; and where any



430 DECISIONS RELATING TO THE PUBLIC LANDS.

change in the location of such tramway, wagon road, or highway is necessary to

permit the passage of such railroad through any canyon, pass, or defile, said railroad

company shall, before entering upon the ground occupied by such tramway, wagon
road, or highway, cause the same to be reconstructed at its own expense in the most

favorable location, and in as perfect a manner as the original road or tramway: Pro-
vided, That such expenses shall be equitably divided between any number of railroad

companies occupying and using the same canyon, pass, or defile, and that where the

space is limited the United States district court shall require the road first constructed
to allow any other railroad or tramway to pass over its track or tracks through such

canyon, pass, or defile on such equitable basis as the said court may prescribe; and

all shippers shall be entitled to equal accommodations as to the movement of their
freight and without discrimination in favor of any person or corporation: Provided,

That nothing herein shall be construed as depriving Congress of the right to regulate

the charges for freight, passengers, and wharfage.
SEC. 4. That where any company, the right of way to which is hereby granted,

shall in the course of construction find it necessary to pass over private lands or pos-
sessory claims on lands of the United States, condemnation of a right of way across

the same may be made in accordance with section three of the act entitled "An act

to amend an act entitled 'An act to aid in the construction of a railroad and telegraph

line from the Missouri River to the Pacific Ocean, and to secure to the Government

the use of the same for postal, military, and other purposes, approved July first,

eighteen hundred and sixty-two,'" approved July second, eighteen hundred and
sixty-four: Provided further, That any such company, by filing with the Secretary of

the Interior a preliminary actual survey and plat of its proposed route, shall have

the right at any time within one year thereafter to file the map and profile of definite

location provided for in this act, and such preliminary survey and plat shall, during

the said period of one year from the time of filing the same, have the effect to render

all the lands on which said preliminary survey and plat shall pass subject to such

right of way.
SEC. 5. That any company desiring to secure the benefits of this act shall, within

twelve months after filing the preliminary map of location of its road as hereinbefore
prescribed, whether upon surveyed or unsurveyed lands, file with the register of the

land office for the district where such land is located a map and profile of at least a

twenty-mile section of its road or a profile of its entire road if less than twenty miles,

as definitely fixed, and shall thereafter each year definitely locate and file a map of

such location as aforesaid of not less than twenty miles additional of its line of road

until the entire road has been thus definitely located, and upon approval thereof by

the Secretary of the Interior the same shall be noted upon the records of said office
and thereafter all such lands over which such right of way shall pass shall be dis-

posed of subject to such right of way: Provided, That if any section of said road
shall not be completed within one year after the definite location of said section so

approved, or if the map of definite location be not filed within one year as herein
required, or if the entire road shall not be completed within four years from the

filing of the map of definite location, the rights herein granted shall be forfeited as
to any such uncompleted section of said road, and thereupon shall revert to the

United States without further action or declaration, the notation of such uncom-
pleted section upon the records of the land office shall be canceled, and the reser-

vations of such lands for the purposes of said right of way, stations, and terminals
shall cease and become null and void without further action.

SEC. 6. That the Secretary of the Interior is hereby authorized to issue a permit,
by instrument in writing, in conformity with and subject to the restrictions herein

contained, unto any responsible person, company, or corporation, for a right of way
over the public domain in said district, not to exceed one hundred feet in width,

and ground for station and other necessary purposes, not to exceed five acres for each
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station for each five miles of road, to construct wagon roads and wire rope, aerial, or
other tramways, and the privilege of taking all necessary material from the public
domain in said district for the construction of said wagon roads or tramways, together
-with the right, subject to supervision and at rates to be approved by said Secretary,
to levy and collect toll or freight and passenger charges on passengers, animals,
freight, or vehicles passing over the same for a period not exceeding twenty years,
and said Secretary is also authorized to sell to the owner or owners of any such wagon
road or tramway, upon the completion thereof, not to exceed twenty acres of public
land at each terminus at one dollar and twenty-five cents per acre, such lands when
located at or near tide water not to extend more than forty rods in width along the
shore line and the title thereto to be upon such expressed conditions as in his judg-
ment may be necessary to protect the public interest, and all minerals, including
coal, in such right of way or station grounds shall be reserved to the United States:
Provided, That such lands may be located concurrently with the line of such road or
tramway, and the plat of preliminary survey and the map of definite location shall
be filed as in the case of railroads and subject to the same conditions and limitations:
Provided further, That such rights of way and privileges shall only be enjoyed by or
granted to citizens of the United States or companies or corporations organized under
the laws of a State or Territory; and such rights and privileges shall be held subject
to the right of Congress to alter, amend, repeal, or grant equal rights to others on
contiguous or parallel routes. And no right to construct a wagon road on which toll
may be collected shall be granted unless it shall first be made to appear to the satis-
faction of the Secretary of the Interior that the public convenience requires the con-
struction of such proposed road, and that the expense of making the same available
and convenient for public travel will not be less on an average than five hundred
dollars per mile: Provided, That if the proposed line of road in any case shall be
located over any road or trail in common use for public travel, the Secretary of the
Interior shall decline to grant such right of way if, in his opinion, the interests of
the public would be injuriously affected thereby. Nor shall any right to collect toll
upon any wagon road in said district be granted or inure to any person, corporation,
or company until it shall be made to appear to the satisfaction of said Secretary that
at least an average of five hundred dollars per mile has been actually expended in
constructing such road; and all persons are prohibited from collecting or attempting
to collect toll over any wagon road in said district, unless such person or the com-
pany or person for whom he acts shall at the time and place the collection is made
or attempted to be made possess written authority, signed by the Secretary of the
Interior, authorizing the collection and specifying the rates of toll: Provided, That
accurate printed copies of said written authority from the Secretary of the Interior,
including toll, freight, and passenger charges thereby approved, shall be kept con-
stantly and conspicuously posted at each station where toll is demanded or collected.
And any person, corporation, or company collecting or attempting to collect toll
without such written authority from the Secretary of the Interior, or failing to keep
the same posted as herein required, shall be deemed guilty of a misdemeanor, and
on conviction thereof shall be fined for each offense not less than fifty dollars nor
more than five hundred dollars, and in default of payment of such fine and costs of
prosecution shall be imprisoned in jail not exceeding ninety days, or until such fine
and costs of prosecution shall have been paid.

That any person, corporation, or company qualified to construct a wagon road or
tramway under the provisions of this act that may heretofore have constructed not
less than oe mile of road, at a cost of not less than five hundred dollars per mile,
or one-half mile of tramway at a cost of not less than five hundred dollars, shall have
the prior right to apply for such right of way and for lands at stations and terminals
and to obtain the same pursuant to the provisions of this act over and along the line
hitherto constructed or actually being improved by the applicant, including wharves
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connected therewith. That if any party to whom license has been granted to con-

struct such wagon road or tramway shall, for the period of one year, fail, neglect, or
refuse to complete the same, the rights herein granted shall be forfeited as to any

such uncompleted section of said wagon road or tramway, and thereupon shall revert

to the United States without further action or declaration, the notation of such
uncompleted section upon the records of the land office shall be canceled, and the
reservations of such lands for the purposes of said right of way shall cease and

become null and void without further action. And if such road or tramway shall
not be kept in good condition for use, the Secretary of the Interior may prohibit the

collection of toll thereon pending the making of necessary repairs.
That all mortgages executed by any company acquiring a right of way under this

act, upon any portion of its road that may be constructed in said district of Alaska,
shall be recorded with the Secretary of the Interior, and the record thereof shall be
notice of their execution, and shall be a lien upon all the rights and' property of said

company as therein expressed, and such mortgage shall also be recorded in the office
of the secretary of the district of Alaska and in the office of the secretary of the State

or Territory wherein such company is organized: Provided, That all lawful claims of
laborers, contractors, subcontractors, or material men, for labor performed or mate-
rial furnished in the construction of the railroad, tramway, or wagon road shall be a
first lien thereon and take precedence of any mortgage or other lien.

SEC. 7. That this act shall not apply to any lands within the limits of any military,

park, Indian, or other reservation unless such right of way shall be provided for by
act of Congress.

SEC. 8. That Congress hereby reserves' the right at any time to alter, amend, or
repeal this act or any part thereof; and the right of way herein and hereby author-

ized shall not be assigned or transferred in any form whatever prior to the construc-

tion and completion of at least one-fourth of the proposed mileage of such railroad,

wagon road, or tramway, as indicated by the map of definite location, except by

mortgages or other lines that may be given or secured thereon to aid in the construc-
tion thereof: Provided, That where within ninety days after the approval of this act
proof is made to the satisfaction of the Secretary of the Interior that actual surveys,

evidenced by designated monuments, were made, and the line of a railroad, wagon
road, or tramway located thereby, or that actual construction was commenced on the
line of any railroad, wagon road, or tramway, prior to January twenty-first, eighteen
hundred and ninety-eight, the rights to inure hereunder shall, if the terms of this
act are complied with as to such railroad, wagon road, or tramway, relate back to

the date when such survey or construction was commenced; and in all conflicts
relative to the right of way or other privilege of this act the person, company, or

corporation having been first in time in actual survey or construction, as the case
may be, shall be deemed first in right.

SEC. 9. That the map and profile of definite location of such railroad, wagon road,
or tramway, to be filed as hereinbefore provided, shall, when the line passes over

surveyed lands, indicate the location of the road by reference to section or other

established survey corners, and where such line passes over unsurveyed lands the
location thereon shall be indicated by courses and distances and by references to
natural objects and permanent monuments in such manner that the location of the
road may be readily determined by reference to descriptions given in connection
with said profile map.

1. The grant made by these sections does not convey an estate in fee
in the lands used for right of way or lands used for station and termi-
nal facilities. The grant is merely of a right of use for the necessary
and legitimate purposes of the roads, the fee remaining in the United
States, except as to lands authorized to be sold under section 6 by the
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Secretary of the Interior, "upon such expressed conditions as in his
judgment may be necessary to protect the public interests." The
nature of these conditions will depend upon the public necessities and
will be governed by the particular circumstances of each case.

2. All persons entering public lands, to part of which a right of way
has attached, take the same subject to such right of way, the latter
being computed as a part of the area of the traet entered.

3. Whenever any right of way shall pass over private land or pos-
sessory claims on lands of the United States, condemnation of the right
of wav across the same may be made in accordance with the provisions
of section 4.

INCORPORATED COMPANIES.

4. Any incorporated company desiring to obtain the benefits of these
sections is required to file the following papers and maps:

First. A copy of its articles of incorporation duly certified to by the
proper officer of the company under its corporate seal, or by the sec-
retary of the State or Territory where organized.

Second. A copy of the State or Territorial law under which the
company was organized, with the certificate of the governor or secre-
tary of the State or Territory that the same is the existing law.

Thrd. When said law directs that the articles of association or other
papers connected with the organization be filed with any State or Ter-
ritorial officer, the certificate of such officer that the same have been
filed according to law, with the date of the filing thereof.

Fourth. A certificate from the secretary of the district of Alaska
showing that the company has complied with chapter 23, title 3, act of
June 6, 1900 (31 Stat. L., 528), providing a civil code for the district
of Alaska.

No forms are prescribed for the above portion of the proofs required,
as each case must be governed to some extent by the laws of the State
or Territory.

Fifth. The official statement, under seal of the proper officer, that
the organization has been completed; that the company is fully author-
ized to proceed with the construction of the road according to the exist-
ing law of the State or Territory where organized. (Form 1, Appendix.)

Sixth.- A certificate by the president, under the seal of the company,
showing the names and designations of its officers at the date of the
filing of the proofs. (Form 2, Appendix.)

Seventh. If certified copies of the existing laws regarding such corpo-
rations, and of new laws as passed from time to time, be forwarded to
this office by the governor or secretary of any State or Territory, a
company organized in such State or Territory may file, in lieu of the
requirements of the second subdivision of this paragraph, a certificate
of the governor or secretary of the State or Territory that no change
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has been made since a given date, not later than that of the laws last
forwarded.

_Ei/i. Maps, field notes, and other papers as hereinafter required.

INDIVIDUALS OR ASSOCIATIONS OF INDIVIDUALS.

5. Individuals or associations of individuals making applications for
a permit, under section 6, for tramways or wagon roads, are required
to file evidence of citizenship. In the case of associations an affidavit
must be filed by the principal officer thereof, giving a list of the mem-
bers, and stating that the list includes all the members. Evidence of
citizenship must be furnished for each member of the association.
Individuals and associations will also be required to file the maps,
field notes, and other papers hereinafter required.

6. All maps and plats must be drawn on tracing linen, in duplicate, and
must be strictly conformable to the field notes of the survey thereof,
wherever such surveys have been made. The word profile as used in
the act is understood to intend a map of alignment. No profile of
grades will be required.

7. The maps should show any other road crossed or with which con-
nection is made, and whenever possible the station number on the sur-
vey thereof at the point of intersection. All such intersecting roads
must be represented in ink of a different color from that used for the
line for which the applicant asks right of way. Field notes of the sur-
veys should be written along the line on the map. If the map should
be too much crowded to be easily read, then duplicate field notes
should be filed separate from the map, and in such form that they may
be folded for filing. In such case it will be necessary to place on the
map only a sufficient number of station numbers to make it convenient
to follow the field notes on the map. Station numbers should also be
given on the map in all cases where changes of numbering occur and
where known lines of survey, public or otherwise, are crossed, with
distance to the nearest permanent monument or other mark on such
line. The map must also show the lines of reference of initial, termi-
nal, and intermediate points, with their courses and distances.

8. Typewritten field notes, with clear carbon copies, are preferred,
as they expedite the examination of applications. All monuments and
other marks with which connections are made should be f ully described,
so that they may be easily found. The field notes niust be so complete
that the line may be retraced on the ground. On account of the condi-
tions existing in Alaska, surveys based wholly on the magnetic needle
-will not be accepted. In that case a true meridian should be estab-
lished, as accurately as possible, at the initial point. It should be per-
manently marked and fully described. The survey should be based
thereon and checked by a meridian similarly fixed at the terminal point
and, when the line is a long one, by intermediate meridians at proper
intervals. On account of the rapid convergence of the meridians in
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these latitudes, such intermediate meridians should be established at
such intervals as to avoid large discrepancies in bearings. It will
probably be found preferable to run by transit deflections from a per-
manently established line, with frequent and readily recoverable refer-
ence lines permanently marked; and in such surveys occasional true
bearings should be stated, at least approximately. On all lines of
railroad the 10-mile sections should be indicated and numbered, and on
maps of tramways and wagon roads the 5-mile sections shall likewise
be indicated and numbered.

9. The maps. field notes, and accompanying papers should be filed in
the local land office for the district where the proposed right of way
is located.

10. Connections should be made with other survevs, public or private,
whenever possible; also with mineral monuments and other known and
established marks. When a sufficient number of such points are not
available to make such connections at least every 6 miles, the surveyor
must make connection with natural objects or permanent monuments.

11. Along the line of survey, at least once in every mile, permanent
and easilv recoverable monuments or marks must be set and connected
therewith, in such positions that the construction of the road will not
interfere with them. The locations thereof must be indicated on the
maps. All reference points must be fully described in the field notes,
so that they may be relocated, and the exact point used for reference
indicated.

12. The termini of a line of road should be fixed by reference of course
and distance to a permanent monument or other definite mark. The
initial pointof the survey and of station, terminal, and junction grounds
should be similarly referred. The maps, field notes, engineer's affidavit,
and applicant's certificate (Forms 3 and 4, Appendix) should each
show these connections.

13. The engineer's affidavit and applicant's certificate must be written
on the map, and must both designate by termini (as in the preceding
paragraph) and length in miles and decimals the line of route for which
right of way application is made (see Forms 3 and 4, Appendix). Sta-
tion, terminal, or junction grounds must be described by initial point
(as in the preceding paragraph) and area in acres (see Forms 7 and 8
Appendix), when they are located on surveyed land, and the smallest
legal subdivision in which they are located should be stated. No
changes or additions are allowable in the substance of any forms.
except when the essential facts differ from those assumed therein.
When the applicant is an individual the word "applicant" should
be used instead of "company," and such other changes made as are
necessary on this account.

14. Where additional width is desired for railroad right of way on
account of heavy cuts or fills, the additional right of way desired
should be stated, the reason therefor fully shown, the limits of the
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additional right of way exactly designated, and any other information
furnished that may be necessary to enable the Secretary of the Interior
to consider the case before giving it his approval.

15. The preliminary map authorized by the proviso of section 4 will
not be required to comply so strictly with the foregoing instructions
as maps of definite location; but it is to be observed that they must
be based upon an actual survey, and that the more fully they comply
with these regulations the better they will serve their object, which is
to indicate the lands to be crossed by the final line and to preserve the
company's prior right until the approval of its maps of definite loca-
tion. Unless the preliminary map and field notes are such that the
line of survey can be retraced from them on the ground, they will be
valueless for the purpose of preserving the company's rights. The
preliminary map and field notes should be in duplicate, and should
be filed in the local land office in order that proper notations may be
made on the records as notice to intending settlers and subsequent
applicants for the right of way.

16. The scale of maps showing the line of route should be 2,000 feet
to an inch. The maps may, however, be drawn to a larger scale when
necessary; but the scale must not be so greatly increased as to make
the map inconveniently large for handling. In most cases, by furnish-
ing separate field notes, an increase of scale can be avoided. Plats of
station, terminal, and junction grounds, etc., should be drawn on a scale
of 400 feet to an inch, and must be filed separately from the line of
route. Such plats should show enough of the line of route to indicate
the position of the tract with reference thereto.

17. Plats of station, terminal, and junction grounds must be prepared
in accordance with the directions for maps of lines of routes. When-
ever they are located on or near navigable waters the shore line must
be shown, and also the boundaries of any other railroad grounds or
other claims located on or near navigable waters within a distance of
80 ro&s from any point of the tract applied for.

18. All applications for permits made under section six of this act
should state whether it is proposed to collect toll on the proposed
wagon road or tramway; and, in case of wagon roads, the application
must be accompanied by satisfactory evidence, corroborated by affi-
davit, tending to show that the public convenience requires the con-
struction of the proposed road, and that the expense of making the
same available and convenient for public travel will not be less, on an
average, than $500 per mile. In all cases, if the proposed line of road
shall be located over any road or trail in common use for public travel,
a satisfactory statement, corroborated by affidavit, must be submitted
with the application, showing that the interests of the public will not
be injuriously affected thereby.
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19. When maps are fled the local officers will make such pencil
notations on their records as will indicate the location of the proposed
right of way as nearly as possible. Thev should note that the applica-
tion is pending, giving the date of filing and name of applicant. They
must also indorse on each map and other paper the date of filing, over
their written signature, transmitting them promptly to the General
Land Office.

20. Upon the approval of a map of definite location or station plat
by the Secretary of the Interior the duplicate copy will be sent to the
local officers, who will make such notations of the approval on their
records, in ink, as will indicate the location of the right of way as
accurately as possible.

21. When the road is constructed, an affidavit of the engineer and
certificate of the applicant (Forms 5 and 6, Appendix) should be filed
in the local land office in duplicate, for transmission to the General
Land Office. In case of deviations from the map previously approved,
whether before or after construction, there must be filed new maps
and field notes in full, as herein provided, bearing proper forms,
changed to agree with the facts in the case; and the location must be
described in the forms as the amended survey and the amended definite
location. In such cases the applicant must file a relinquishment, under
seal, of all rights under the former approval as to the portions amended;
said relinquishment to take effect when the map of amended definite
location is approved by the Secretary of the Interior.

22. Unless the proper evidence of construction is filed within the time
prescribed by the act for the construction of each section of the road,
appropriate steps will be taken looking to the cancellation of the
approval of the right of way and the notation thereof on the records.

CHARGES FOR TRANSPORTATION OF PASSENGERS AND FREIGHT.

23. A printed copy of all charges for the transportation of freight
and passengers on right-of-way railroads in Alaska shall be forwarded
to the Commissioner of the General Land Office for submission to the
Secretary of the Interior for his consideration and approval.

In the case of a wagon road or tramway built under permit issued
under section 6 of this act, upon which it is proposed to collect toll, a
printed schedule of the rates for freight and passengers should also be
filed with the Commissioner of the General Land Office for submission
to the Secretary of the Interior for his consideration and approval at
least sixty days before the road is to be opened to traffic, in order to
allow a sufficient time for consideration, inasmuch as by section 6 it is
made a misdemeanor to collect toll without written authority from the
Secretary of the Interior. In the case of a wagon road satisfactory
evidence, corroborated by affidavit, must be submitted with said sched-
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ule, showing that at least an average of $500 per mile has been actually
expended in constructing such road. These schedules must be sub-
mitted in duplicate, one copy of which, bearing the approval of the
Secretary of the Interior, will be returned to the applicant if found
satisfactory. Said schedules shall be plainly printed in large type.

Section 10 relates to

ENTRIES FOR TRADE, MANUFACTURE, OR OTHER PRODUCTIVE INDUSTRY, IN THE DISTRICT

OF ALASKA,

and provides-
SEC. 10. That any citizen of the United States twenty-one years of age, or any asso-

ciation of such citizens, or any corporation incorporated under the laws of the United
States or of any State or Territory now authorized by law to hold lands in the Ter-
ritories, hereafter in the possession of and occupying public lands in the district of
Alaska in good faith for the purposes of trade, manufacture, or other productive
industry, may each purchase one claim only not exceeding eighty acres of such land
for any one person, association, or corporation, at two dollars and fifty cents per acre,
upon submission of proof that said area embraces improvements of the claimant and
is needed in the prosecution of such trade, manufacture, or other productive indus-
try, such tract of land not to include mineral or coal lands, and ingress and egress
shall be reserved to the public on the waters of all streams, whether navigable or
otherwise: Provided, That no entry shall be allowed under this act on lands abutting
on navigable water of more than eighty rods: Provided further, That there shall be
reserved by the United States a space of eighty rods in width between tracts sold or
entered under the provisions of this act on lands abutting on any navigable stream,
inlet, gulf, bay, or seashore, and that the Secretary of the Interior may grant the
use of such reserved lands abutting on the water front to any citizen or association
of citizens, or to any corporation incorporated under the laws of the United States or
under the laws of any State or Territory, for landings, and wharves, with the pro-
vision that the public shall have access to and proper use of such wharves, and land-
ings, at reasonable rates of toll to be prescribed by said Secretary, and a roadway
sixty feet in width, parallel to the shore line as near as may be practicable, shall be
reserved for the use of the public as a highway: Provided further, That in case more
than one person, association, or corporation shall claim the same tract of land, the
person, association, or corporation having the prior claim, by reason of actual
possession and continued occupation in good faith, shall be entitled to purchase the
same, but where several persons are or may be so possessed of parts of the tract
applied for the same shall be awarded to them according to their respective inter-
ests: Provided further, hat all claims substantially square in form and lawfully
initiated, prior to January twenty-first, eighteen hundred and ninety-eight, by sur-
vey or otherwise, under sections twelve and thirteen of the act approved March
third, eighteen hundred and ninety-one (Twenty-sixth Statutes at Large, chapter
five hundred and sixty-one), may be perfected and patented upon compliance with
the provisions of said act, but subject to the requirements and provisions of this act,
except as to area, but in no case shall such entry extend along the water front for
more than one hundred and sixty rods: And provided further, That the Secretary of
the Interior shall reserve for the use of the natives of Alaska suitable tracts of land
along the water front of any stream, inlet, bay, or seashore for landing places for
canoes and other craft used by such natives: Provided, That the Annette, Pribilof
Islands, and the islands leased or occupied for the propagation of foxes be excepted
from the operation of this act.

That all affidavits, testimony, proofs, and other papers provided for by this act
and by said act of March third, eighteen hundred and ninety-one, or by any depart-
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mental or Executive regulation thereunder, by depositions or otherwise, under com-
mission from the register and receiver of the land office, which may have been or
may hereafter be taken and sworn to anywhere in the United States, before any
court, judge, or other officer authorized by law to administer an oath, shall be
admitted in evidence as if taken before the register and receiver of the proper local
land office. And thereafter such proof, together with a certified copy of the field
notes and plat of the survey of the claim, shall be filed in the office of the surveyor-
general of the District of Alaska, and if such survey and plat shall be approved by
him, certified copies thereof, together with the claimant's application to purchase,
shall be filed in the United States land office in the land district in which the claim
is situated, whereupon, at the expense of the claimant, the register of such land
office shall cause notice of such application to be published for at least sixty days in
a newspaper of general circulation published nearest the claim within the district of
Alaska, and the applicant shall at the time of filing such field notes, plat, and appli-
cation to purchase in the land office, as aforesaid, cause a copy of such plat, together
with the application to purchase, to be posted upon the claim, and such plat and
application shall be kept posted in a conspicuous place on such claim continuously
for at least sixty days, and during such period of posting and publication or within
thirty days thereafter any person, corporation, or association, having or asserting
any adverse interest in, or claim to, the tract of land or any part thereof sought to
be purchased, may file in the land office where such application is pending, under
oath, an adverse claim setting forth the nature and extent thereof, and such adverse
claimant shall, within sixty days after the filing of such adverse claim, begin action
to quiet title in a court of competent jurisdiction within the district of Alaska, and
thereafter no patent shall issue for such claim until the final adjudication of the rights
of the parties, and such patent shall then be issued in conformity with the final
decree of the court.

A somewhat similar right of purchase was granted by sections 12
and 13 of the act of March 3, 1891, and the section now under con-
sideration gives recognition to claims lawfully initiated under that act
prior to January 21, 1898, and provides for perfecting and patenting
them upon compliance with the provisions of that act, but subject to
the requirements and provisions of this act, except as to area, and also
subject to a limitation of 160 rods in extent along a water front.

The provisions of section 10 of this act being largely in conflict
with sections 12 and 13 of the act of Marcll 3, 1891, and it being
apparent that section 10 of this act was intended to fully cover with
new legislation the field theretofore occupied by sections 12 and 13 of
the former act, it follows that section 10 of this act must be treated as
repealing those sections, subject only to the saving clause respecting
claims initiated thereunder before January 21, 1898.

Under the law of 1891 the record claim was initiated by an applica-
tion made to the surveyor-general for a survey of the tract occupied
and used. An estimate was prepared by said officer of the cost of
such survey, and upon deposit of that amount the survey was ordered
to be made by a deputy surveyor, and was required to be approved by
the survevor-general and the Commissioner of the General Land Office
before purchase could be allowed. Under the present law the claim-
ant, at his own expense, can procure the making of the survey without
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first making application to the survey-or-general, but the survey when

made is to be submitted to and approved by the survevor-general.
The statute does not directly state by whom the survey is to be

made, but to insure official responsibility for the work, and the better

to protect the interests of all concerned, the surveys must be made by

deputy surveyors, who will be appointed in sufficient number by the

surveyor-general on satisfactory showing of their fitness, and who will

each be required to enter into a bond in the penal sum of $5,000 for

the faithful execution, according to law and instructions, of all surveys

made in pursuance of his appointment as deputy surveyor. Upon

appointment the deputy must take the oath of office required by sec-

tion 2223, Revised Statutes.
Upon completion of the survey the deputy should certify to the

field notes and plat, which must then be filed with the survevor-
general, together with proof, which may consist of affidavits duly cor-
roborated by two witnesses, showing:

First. The actual use and occupancy of the land applied for for the

purposes of trade, manufacturing, or other productive industry, that

it embraces the applicant's improvements and is needed in the prose-
cution of the enterprise.

Second. The date when the land was first so occupied.
Third. The character and value, of improvements thereon, and the

nature of the trade, business, or productive industry conducted thereon.-

Fourth. That the tract applied for does not include mineral or coal
lands, and is essentially nonmineral in character.

Fifth. That no portion of said land is occupied or reserved for any

purpose by the United States, or occupied or claimed by any natives of

Alaska, or occupied as a town site or missionary station, or reserved
from sale, and that the tract does not include improvements made by
or in possession of another person, association, or corporation.

Sixth. If the land abuts on any navigable stream, inlet, gulf, bay,

or seashore, that it is not within 80 rods of any tract sold or entered

under the provisions of this act. Lands patented or to which a right

to patent had fully accrued under the act of March 3, 1891, are not

"tracts sold or entered under the provisions of this act" within the

meaning of this provision.
In the completion under this act of entries initiated prior to Janu-

ary 21, 1898, under the act of March 3, 1891, this showing will not be

required.
The deputy surveyor in certifying each survey abutting upon navi-

gable waters must state the name and location of every claim within
80 rods of the claim surveyed.

Seventh. If the application is made for the benefit of an individual,
he must prove his citizenship and age.

Eighth. If the application is made for the benefit of an association
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it must so appear, and the citizenship and age of each member thereof
be shown.

Ninth. If the application is made for the benefit of a corporation,
the incorporation must be established by the certificate of the secre-
tary of the State or Territory or other officer having custody of the
record of incorporation, and it must be further shown that such cor-
poration is authorized bv the law under which it is incorporated to
hold lands in the Territories.

All affidavits may be made before the register or receiver of the
land office in the district in which the land is situated, or anywhere in
the United States before any court judge or other officer authorized
by law to administer an oath.

If the survey is approved by the surveyor-general, certified copies
of the field notes and plat, together with the original proof filed by
applicant to establish his claim, must be filed in the local land office
with his application to purchase. Thereupon, at the expense of the
claimant (who must furnish the agreement of the publisher to hold
the applicant for patent alone responsible for charges of publication),
the register of such local land office shall cause notice of the applica-
tion to purchase to be published for a period of at least sixty days
in a paper of established character and general circulation, to be by
him designated as being the newspaper published nearest the land.
Whether published in a weekly, semiweekly, or daily newspaper, the
notice must appear in each and every issue of the paper for a period
of sixty days, excluding the day of the first publication in computing
the period of sixty days; the applicant must also, during the period of
publication, cause a copy of the plat, duly authenticated, together with
a copy of the application to parchase, to be posted in a conspicuous
place upon the claim for at least sixty days. The register shall cause
a cpy of the application to purchase to be posted in his office during
the period of publication.

During the period of posting and publication, or within thirty days
thereafter, any person, corporation, or association having or asserting
an adverse interest in or claim to the tract of land, or anv part thereof,
sought to be purchased, may file in the land office where such applica-
tion is pending, under oath, an adverse claim, setting forth the nature
and extent thereof; and such adverse claimant shall, within sixty days
after the filing of such adverse claim, begin action to quiet title in a
court of competent jurisdiction within the district of Alaska; in which
event no further action will be taken in the local office upon the appli-
cation to purchase until the final adjudication of the rights of the
parties in the court.

If at the expiration of the period prescribed therefor no adverse
claim is filed, and no other sufficient objection appears to the proposed
purchase, cash certificate will issue for the land in the name of the

441



DECISIONS RELATING TO THE PUBLIC LANDS.

applicant upon his furnishing proof of publication and posting of the
notice as required and making due payment for the land. This proof
shall consist of the affidavit of the publisher or foreman of the news-
paper employed that the notice (a copy of which must be attached to
the affidavit) was published for the required period in the regular and
entire issue of every number of the paper during the period of publi-
cation, in the newspaper proper and not in the supplement. Proof of
posting on the claim will consist of the affidavits of the applicant and
two witnesses, who of their own knowledge know that the plat of sur-
vey and application to purchase were posted as required and remained
so posted during the required period. The register should certify
to the posting of the notice in a conspicuous place in his office during
the period of publication.

A failure to make due payment for the land for a period of three
months after the final adjudication of the rights of the parties by the
court, or after the period for filing.an adverse claim shall have expired,
without any such claim being filed, will be deemed an abandonment of
the application to purchase.

Upon a proper showing, duly corroborated, that any claim does not
conform to the requirement of the law, a hearing will be ordered in
the premises.

A roadway 60 feet in width, parallel to the shore line as near as
may be practicable, is reserved for the use of the public as a highway.
"Shore line" here means high-water line. Thisreservation occurs in
the proviso relating to the reservation between claims abutting on navi-
gable waters; but since it is its purpose to reserve a roadway for public
use as a highway along the shore line of navigable waters, it is held to
relate to the lands entered or purchased under this act, as well as to
the reserved lands; otherwise it would serve little or no purpose. This
reservation will not, however, prevent the location and survey of- a
claim up to the shore line, for in such case the claim will be subject to
this servitude, and the area in the highway will be computed as a part
of the area entered and purchased.

It is not deemed advisable at this time to prescribe any fixed form
of application for the use of any of the reserved lands between claims
entered or purchased under this act, excepting that-

(1) The citizenship of the applicants or association of applicants
must be shown, and in the case of a corporation the same showing
must be made as is required by paragraph under section two, granting
right of way for railroads.

(2) The location of the landings or wharves must be accurately
described on a map or diagram with reference to claims on either side.

(3) The use of such lands is limited to landings and wharves, and all
rates of toll to be paid by the public must be submitted for approval
by the Secretary of the Interior.

Section 11, act of May 14, 1898, relates to-
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THE TIMBER ON PUBLIC LANDS IN THE DISTRICT OF ALASKA,

and provides:

SEC. 11. That the Secretary of the Interior, under such rules and regulations as he
may prescribe, may cause to be appraised the timber or any part thereof upon public
lands in the district of Alaska, and may from time to time sell so much thereof as
he may deem proper, for not less than the appraised value thereof, in such quan-
tities to each purchaser as he shall prescribe, to be used in the district of Alaska, but
not for export therefrom. And such sales shall at all times be limited to actual
necessities for consumption in the district from year to year; and payments for such

timber shall be made to the receiver of public moneys of the local land office of the
land district in which said timber may be sold, under such rules and regulations as

the Secretary of the Interior may prescribe, and the moneys arising therefrom shall
be accounted for by the receiver of such land office to the Commissioner of the Gen-

eral Land Office in a separate account, and shall be covered into the Treasury. The

Secretary of the Interior may permit, under regulations to be prescribed by him, the
use of timber found upon the public lands in said district of Alaska by actual settlers,
residents, individual miners, and prospectors for minerals, for firewood, fencing,

buildings, mining, prospecting, and for domestic purposes, as may actually be needed
by such persons for such purposes.

While sales of timber are optional, and the Secretary of the Inte-
rior may exercise his discretion at all times as to the necessity or
advisability of any sale, petitions from responsible persons for the
sale of timber in particular localities will be received by this Depart-
ment for consideration.

Such petitions must describe the land upon which the timbher stands,
as definitely as possible by natural landmarks; the character of the
country, whether rough, steep, or mountainous, agricultural or min-
eral, or valuable chiefly for its forest growth; and state whether or
not the removal of the timber would injuriously affect the public
interests. If any of the timber is dead, estimate the quantity in feet,
board measure, with the value, and state whether killed by fire or
other cause. Of the live timber, state the different kinds and estimate
the quantity of each kind in trees per acre. Estimate the average
diameter of each kind of timber, and estimate the number of trees of
each kind per acre above the average diameter. State the number of
trees of each kind it is desired to have offered for sale, with an esti-
mate of the number of feet, board measure, therein, and an estimate
of the value of the timber as it stands.

Before any sale is authorized the timber will be examined and
appraised. Notice thereof will be given by publication by the Com-
missioner of the General Land Office.

The time and place of filing bids and other information for a correct
understanding of the terms of each sale will be given by published
notices or otherwise. Timber is not to be sold for less than the
appraised value. The Commissioner of the General Land Office must
approve all sales, and he may make allotment of quantity to any bid-
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der or bidders if he deems proper. The right is also reserved to reject
any or all bids. A reasonable cash deposit, to accompany each bid,
will be required.

Within thirty days after notice to a bidder of an award of timber
to him payment must be made in full to the receiver for the timber so
awarded; or equal payments therefor may be made in thirty, sixty,
and ninety davs from date of such notice, at the option of the pur-
chaser. The purchaser must have in hand the receipt of the receiver
for each payment before he wvill be allowed to cut, remove, or other-
wise dispose of the timber covered by that payment. The timber must
all be cut and removed within one vear from the date of payment
therefor; failing to so do, the purchaser will forfeit his right to the
timber left standing or unremoved and to his purchase moilney: Pro-
'vided, That the limit of one year herein named may be extended b
the Commissioner of the General Land Office, in his discretion, upon
good and sufficient reasons being shown.

Notice must be given by the purchaser to the Commissioner of the
General Land Office of the proposed date of cutting and removal of
the timber, so that, if practicable, an official may be designated to
supervise such cutting and removal. Upon application of purchasers,
permits to erect temporary sawmills for the purpose of cutting or
manufacturing timber purchased under this act mav be granted bv the
Commissioner of the General Land Office, if not incompatible with the
public interests.

No timber taken from the public lands and sold as above prescribed
may be exported from the district of Alaska.

Special instructions will be issued for the guidance of officials desig-
nated to examine and appraise timber, to supervise its cutting and
removal, and for carrying out other requirements connected therewith.

Actual settlers, residents, individual miners, and prospectors for
minerals may procure, free of charge, from unoccupied unreserved
public lands in Alaska, for firewood, fencing, buildings, mining, pros-
pecting, and for domestic purposes, so much timber as may be actually
needed by such persons, for individual use, to an extent not exceeding,
in stumpage valuation, $100 in any one year. It is not necessary to
secure permission from the Department to take timber from public
lands as allowed in this paragraph. The exercise of such privilege is,
however, subject at all times to supervision by the Department, with a
view to restriction or prohibition if deemed necessary. The uses speci-
fied in this paragraph constitute the only purposes for which timber
may be taken, free of charge, from public lands in Alaska.

In cases arising under the preceding paragraph in which the parties
needing the timber are not in a position to procure it from the public
lands themselves, it is allowable for them to secure the cutting, remov-
ing, sawing, or other manufacture of the timber through the medium
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of others, agreeing with the parties thus acting as their agents direct
in taking or otherwise handling the timber that they shall be paid a
reasonable amount to cover their time and labor expended and all
legitimate expenses incurred in connection therewith ecblive any
charge for the timber itself.

Section 2461, United States Revised Statutes, is in force in the dis-
trict of Alaska, and its provisions may be enforced against any person
or persons who cut or remove, or cause or procure to be cut or
removed, or aid or assist or are employed in cutting or removing, any
timber from public lands therein, except as allowed by law.

Section 12 authorizes the establishment of-

LAND DISTRICTS WITHIN THE DISTRICT OF ALASKA,

and provides:

SEC. 12. That the President is authorized and empowered, in his discretion, by
Executive order from time to time to establish or discontinue land districts in the
district of Alaska, and to define, modify or change the boundaries thereof, and
designate or change the location of any land office therein; and he is also authorized
and empowered to appoint, by and with the advice and consent of the Senate, a
register for each land district he may estahlish and a receiver of public moneys
therefor; and the register and receiver appointed for such district shall, during their
respective terms of office, reside at the place designated for the land office. That
the registers and receivers of public moneys in the land districts of Alaska shall each
receive an annual salary of one thousand five hundred dollars and the fees provided
by law for like officers in the State of Oregon, not to exceed, including such salary
and fees, a total annual compensation of three thousand dollars for each of said
officers.

The district of Alaska is comprised in one land district, with the
office at Juneau. (Executive order of April 2, 1902, under act of
Congress of February 14, 1902.)

The system of public-land surveys was extended to the district of
Alaska by the act of March 3, 1899. (30 Stat., 1098.)

MINERAL LANDS.

The laws of the United States relating to mining claims, and the
rights incident thereto, were extended to the district of Alaska by act
of Congress approved May 17, 1884 (23 Stat. ., 24, 26).

Section 13, act of May 14, 1898, according to native-born citizens of
Canada, "the same mining rights and privileges" in the district of
Alaska as are accorded to citizens of the United States in British
Columbia and the Northwest Territory by the laws of the Dominion
of Canada is not now and never has been operative, for the reason
that the only mining rights and privileges granted to any person by
the laws of the Dominion of Canada are those of leasing mineral lands
upon the payment of a stated royalty, and the mining, laws of the
United States make no provision for such leases.
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The act of June 6, 1900, making further provision for a civil govern-
ment for Alaska, provides for the establishment of recording districts
and the recording of mining locations; for the making of rules and
regulations by the miners and for the legalization of mining records;
for the extension of the mining laws to the district of Alaska, and for
the exploration and mining of tide lands and lands below low tide.

COAL LANDS.

The coal-land laws were extended to the district of Alaska bv act of
Congress approved June 6, 1900.

Under the coal-land law, sections 2347 to 2352, inclusive, of the
Revised Statutes, and the regulations thereunder issued July 31, 1882,
coal-land filings and entries must be by legal 81)divisions as made by
theregular UnitedStates survey. Undersaidsection 2401, as amended,
persons and associations lawfully possessed of coal claims upon unsur-
veyed lands may have such claims surveyed, provided the township
so proposed to be surveyed is within the range of the regular progress
of the public surveys embraced by existing standard lines or bases for
township and subdivisional surveys.

Although the system of public-land surveys was extended to the
district of Alaska by a provision contained i the act of Congress
approved March 3, 1899 (30 Stat., 1098), no township or subdivisonal
surveys have been made, nor have any standard lines or bases for town-
ship and subdivisional surveys been established within the district.

MISSION CLAIMS IN THE DISTRICT OP ALASKA.

The act of June 6, 1900 (31 Stat. L., 330), section 27, provides:
The Indians or persons conducting schools or missions in the district shall not be

disturbed in the possession of any lands now actually in their use and occupation,
and the land at any station not exceeding 640 acres, occupied as mission stations
among the Indian tribes in the section, with the improvements thereon erected by
or for such societies, shall be continued in the occupancy of the several religious
societies to which the missionary stations respectively belong, and the Secretary of
the Interior is hereby directed to have such lands surveyed in compact form as
nearly as practicable and patents issued for the same to the several societies to which
they belong, but nothing contained in this act shall be construed to put in force in
the district the general land laws of the United States.

Under the terms of said act any organized religious society that was
maintaining a missionary station in the district of Alaska on June 6,
1900, may apply to the surveyor-general of Alaska for the survey of
the land so occupied.

The application should be made by the duly authorized representa-
tive of the society, whose authority to act should appear.

If the society is incorporated, evidence of the incorporation should
be furnished; and application should be made in the corporate name of
the society; if not incorporated, the nature of the association and its
formation and purpose should be set out, and the application should
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be made in the name of three or more trustees, as such, all of whom
must be members of the association or organization.

The application for survey must describe as specifically as possible
the location of the claim, in connection with surrounding monuments
or objects, so that it iay be readily identified and must be accompa-
nied with proof, which mav consist of affidavits duly corroborated by
two witnesses, showing:

1. The actual use of the land for missionary purposes and that it
embraces the improvements of the applicant society or organization.

2. The date when the land was first so occupied and the extent and
character of the occupation.

3. The character and value of the improvements.
4. That no portion of the land is held adversely to the society under

rights of prior inception.
The survey will include onlv such lands, taken in a compact form,

as were actually used and occupied for missionary purposes June 6,
1900, not to exceed in any instance 640 acres, and the area will not be
extended to embrace lands taken after that date.

When the survey has been made and accepted, in accordance with
existing practice governing the survey of sites for trade and manufac-
turing purposes, certified copies of the field notes and plat with the
original proof must be filed in the local land office, and the register
will thereupon issue the proper certificate.

In the eventapplications for surveys have heretofore been filed with
the surveyor-general without the required proof, such proof must be
furnished before the issuance of patent.

W. A. RICHARDS,

Connzisioner.
Approved.

E. A. HITCHCOCK,

Secretary.

APPENDIX.

AN ACT to amend section one of the act of Congress approved May fourteenth, eighteen hndred
and ninety-eight, entitled "An act extending the homestead laws and providing for a right f way
for railroads in the district of Alaska."

Be it enacted by the Senate and H7ouse of Representatives of the United States of America
in Congress a-sembled, That all the provisions of the homestead laws of the United
States not in conflict with the provisions of this act, and all rights incident thereto,
are hereby extended to the district of Alaska, subject to such regulations as may be
made by the Secretary of the Interior; and no idenmity, deficiency, or lieu land
selections pertaining to any land grant outside of the district of Alaska shall be made,
and no land scrip or land warrant of any kind whatsoever shall be located within or
exercised upon any lands in said district except as nowprovided by law: And provided
further, That no more than one hundred and sixty acres shall be entered in any single
body by such scrip, lieu selection, or soldier's additional homestead right: nd pro-
videdfrtiher, That no location of scrip, selection, or right along any navigable or
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other waters shall be made within the distance of eighty rods of any lands, along such
waters, theretofore located by means of any such scrip or otherwise: And provided
furtlher, That no commutation privileges shall be allowed in excess of one hundred and
sixty acres included in any homestead entry under the provisions hereof: Provided,
That no entry shall be allowed extending more than one hundred and sixty rods along
the shore of any navigable water, and along such shore a space of at least eighty rods
shall be reserved from entry between all such clains; and that nothing herein con-
tained shall be so construed as to authorize entries to be made or title to be acquired
to the shore of any navigable waters within said district; and no patent shall issue
hereunder until all the requirements of sections twenty-two hundred and ninety-one,
twenty-two hundred and ninety-two, and twenty-three hundred and five of the
Revised Statutes of the United States have been fully complied with as to residence,
improvements, cultivation, and proof, except as to commuted lands as herein provided:
ind it is further provided, That every person who is qualified under existing laws to

make homestead entry of the public lands of the United States who has settled upon
or who shall hereafter settle upon any of the public lands of the United States situated
in the district of Alaska, whether surveyed or unsurveyed, with the intention of
claiming the same under the homestead laws, shall, subject to the provisions and
limitations hereof, be entitled to enter three hundred and twenty acres or a less quan-
tity of unappropriated public land in said district of Alaska. If any of the land so
settled upon, or to be settled upon, is unsurveyed, then the land settled upon, or to
be settled upon, must be located in a rectangular form, not more than one mile in
length, and located by north and south lines run according to the true meridian; that
the location so made shall be marked upon the ground by permanent monuments at
each of the four corners of the said location, so that the boundaries of the same may
be readily and easily traced; that the record of said location shall, within ninety days
from the date of settlement, be filed for record in the recording district in which the
land is situated. Said record shall contain the name of the settler, the date of the
settlement, and such a description of the land settled upon, by reference to some
natural object or permanent monument, as will identify the same; and if, after the
expiration of the said period of five years or at such date as the settler may desire to
coiinute the public surveys of the United States have not been extended over the
land located, a patent shall nevertheless issue for the land included within the
boundaries of said location as thus recorded, upon proof to be submitted to the register
and receiver of the proper land office, upon proof that he is a citizen of the United
States, and upon the further proof required by section twenty-two hundred and ninety-
one of the Revised Statutes of the United States, as heretofore and herein anended,
and under the procedure in the obtaining of patents to the unsurveyed lands of the
United States, as provided for by section ten of the act hereby amended, and under
such rules and regulations as shall be prescribed by the Secretary of the Interior as
hereinbefore provided, without the payment of any purchase price or other charges
except the ordinary office fees and commissions of the register and receiver except
one dollar and twenty-five cents per acre on land commuted: And provided ahvays,
That no title shall be obtained hereunder to any of the mineral or coal lands of
the district of Alaska: And it is further provided, That the right of any homestead
settler to transfer any portion of the land so settled upon, as provided by section
twenty-two hundred and eighty-eight of the Revised Statutes of the United States,
shall be restricted and limited within the district of Alaska as follows: For church,
cemetery, or school purposes to five acres, and for the right of railroads across such
homestead to one hundred feet in width on either side of the center line of said rail-
road; and all contracts by the settler made before his receipt of patent from the Gov-
ernment, for the conveyance of the land homesteaded by him or her, except as herein
provided, shall be held null and void.

Approved March 3, 1903. [32 Stat. L., 1028.]
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FORMS FOR DUE PROOFS AND VERIFICATION OF MAPS OF RIGHT OF WAY
FOR RAILROADS, TRAMWAYS, WAGON ROADS, ETC.

FORM 1.

I, , secretary (or president) of the company do hereby certify
that the organization of said company has been completed; that the company is fully
authorized to proceed with construction according to the existing laws of the State
(or Territory) of ; and that the copy of the articles of association (or incorpo-
ration) of the company filed in the Department of the Interior under the act of May
14, 1898 (30 Stat. L., 409), is a true and correct copy of the same.

In witness whereof I have hereunto set my name and the corporate seal of the
company.

[SEAL OF COMPANY.]

of the- Company.

FORM 2.

STATE OF
County of , Ss:

I, ° , do certify that I am the president of the- Company, and
that the following is a true list of the officers of the said company, with the full
name and official designation of each, to wit: (Here insert the full name and official
designation of each officer.)

[SEAL OF COMPANY.]

President of Company.

FORM 3.
STATE OF

County of , ss:
- , being duly sworn, says he is the chief engineer of (or is the person

employed to make the survey by) the company; that the survey of the said
company's line of (railroad, tramway, or wagon road) described as follows: (lere
describe the line of route as required by paragraph 12), a length of miles,
was made by him (or under his direction) as chief engineer of (or as surveyor
employed by) the company and under its authority, commencing on the - day of
- , 19-, and ending on the- day of , 19-; that the survey of the said
land is accurately represented on this map and by the accompanying field notes; and
that this proposed right of way does not lie within 4 rods of the shore of any navi-
gable waters, except as shown on this map. (In the case of a tramway or wagon
road, add the following: The said line of road does not lie upon nor cross any road
or trail in common use for public travel except as shown on-this map.)

Sworn and subscribed to before me this day of , 19-.
[SEAL.]

Notary Public.

FORM 4.

I, , do hereby certify that I am president of the company;
hat , who subscribed the accompanying affidavit, is the chief engineer
of (or was employed to make the survey by) the said company; that the survey of
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the said (railroad, tramway, or wagon road), as accurately represented on this snap
and by the accompanying field notes, was made under authority of the company;
that the company is duly authorized by its articles of incorporation to construct the
said (railroad, tramway, or wagon road) upon the location shown upon this map;
that the said survey as represented on this map and by said field notes was adopted
by resolution of its board of directors on the - day of -, 19-, as the definite
location of the said (railroad, tramway, or wagon road) described as follows: (des-
cribe as in Form ); that this proposed right of way does not lie within 4 rods of the
shore of any navigable waters, except as shown on this map, and that this map has
been prepared to be filed in order to obtain the benefits of sections 2 to 9, inclusive,
of the act of Congress approved May 14, 1898, entitled "An act extending the home-
stead laws and providing for right of way for railroads in the District of Alaska, and
for other purposes." a I further certify that the said (railroad or tramway) is to be
used as a common carrier of freight and passengers.

President of the Company.
Attest:
[SEAL OF COMPANY.] Secretary.

FORM 5.

STATE OF

County of , ss:
, being duly sworn, says that he is the chief engineer of (or was

employed to construct the railroad, tramway, or wagon road of).the company;
that said (railroad, tramway, or wagon road) has been constructed under his super-
vision, as follows: (describe as in paragraph 12) a total length of- miles; that
construction was commenced on the - day of , 19-, and completed on the
- day of , 19-; that the constructed (railroad, tramway, or wagon road)
conforms to the map and field notes which received the approval of the Secretary of
the Interior on the - day of , 19-.

Sworn and subscribed to before me this - day of , 19-.
[SEAL.]

Notary Public.

FOR 6.

I, , do hereby certify that I am the president of the - company;
that the (railroad, tramway, or wagon road) described as follows: (describe as in
Form 5) was actually constructed as set forth in the accompanying affidavit of

, chief engineer (or the person employed by the company in the premises);
that the location of the constructed (railroad, tramway, or wagon road) conforms to
the map and field notes approved by the Secretary of the Interior on the - day
of , 19-; and that the company has in all things complied with the require-
ments of sections 2 to 9, inclusive, of the act of Congress approved May 14, 1898,
entitled "An act extending the homestead laws and providing for right of way for
railroads in the District of Alaska, and for other purposes."

President of the Company.
Attest:
[SEAL OF COMPANY.]

Secretary.

a The last sentence to be omitted from applications for wagon-road right of way.
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FORM 7.
STATE OF

County of , s:
, being duly sworn, says he is the chief engineer of (or is the person

employed to make the survey by) the - company; that the survey of the tract
described as follows: (here describe as required by paragraph 12) an area of
acres, and no more, was made by him (or under his direction) as chief engineer of
the company (or as surveyor employed by the company), and under its authority,
commencing on the - day of - , 19-, and ending on the- day of ,
19-; that the survey of the said tract is accurately represented on this plat and by
the accompanying field notes; a(that the company has occupied no other grounds for
similar purposes upon public lands within the section of [5 or 10] miles, from the
- mile to the - mile, for which this selection is made); that, in his belief,
the said grounds are actually and to their entire extent required by the company for
the necessary uses contemplated by the act of Congress approved May 14, 1898,
entitled "An act extending the homestead laws and providing for right of way for
railroads in the District of Alaska, and for other purposes;" that the said.tract does
not lie within 4 rods of the shore of any navigable waters except as shown on this
map, and that to the best of my knowledge and belief there is no settlement or other
claim along the shore of any navigable waters upon land within 80 rods of any point
of this tract except as shown on this map.

Subscribed and sworn to before me this- day of - , 19-.
[SEAL.]

Notary Public.

FORM 8.

I, , do hereby certify that I am president of the company;
that , who subscribed the accompanying affidavit, is the chief engineer
of (or was employed to make the survey by) the said company; that the survey of
the tract described as follows: (here describe as in Form 7) an area of acres,
and no more, was made by him as chief engineer of (or as surveyor employed to
make the survey by) the said company; that the said survey, as accurately repre-
sented on this map and by the accompanying field notes, was made under authority
of the company; that the said survey, as represented on this map and by said field
notes, was adopted by resolution of its board on the day of , 19-, as
the definite location of said tract for (station, terminal, or junction grounds); (that
the compahy has occupied no other grounds for similar purposes upon public lands
within the section of [5 or 10] miles, from the mile to the mile, for which
this selection is made); that, in his belief, the said grounds are actually and to their
entire extent required by the company for the necessary uses contemplated by the
act of Congress approved May 14, 1898, entitled "An act extending the homestead
laws and providing for right of way for railroads in the district of Alaska, and for
other purposes;" that the said tract does not lie within 4 rods of the shore of any
navigable waters except as shown on this map, and that, to the best of my knowledge
and belief, there is no settlement or other claim along the shore of any navigable
waters upon land within 80 rods of any point of this tract except as shown on this
map.

President of the Company.
Attest:
[SEAL OF COMPANY.] ,

Secretary.

a This clause is to be omitted in applications for terminal or junction grounds.
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GOLDEN CROWN LODE.

Motion for review of departmental decision of August 7, 1903, 32
L. D., 217, denied by Secretary Hitchcock February 5, 1904.

RIGHT OF WVAY-RAILROAD-RESERVOIR SITE-ACT OF MARCH 3, 1891.

DENVER, NORTHWESTERN AND PACIFIC RY. CO. . HYDRO-ELECTRIC

POWER CO.

The act of March 3,1891, grants a right of way through the public lands and reserva-
tions of the United States to any canal or ditch company "formed for the
purpose of irrigation" only, and has no application to a company formed for
other purposes.

Where a railroad company files an application intended to be for right of way for a
railroad through a canyon or narrow defile, but by mistake the map of its pro-
posed road shows the line of route to be some distance from the canyon and
running through an impassable mountain range, it will be allowed to amend its
application to conform to the original intention, to the exclusion of an inter-
vening conflicting application for a reservoir site in the same canyon or defile.

Secretary i/techcock to the Cornmissioner of the General Land (ce,
(F. L. C.) February 11, 1904. (G. B. G.)

This proceeding involves certain applications and amended applica-
tions for rights of way through the Grand River canyon (familiarly
known as Gore canyon), in the State of Colorado, as follows:

1. The application of the HydroTElectric Power Company under
the act of February 15, 1901 (31 Stat., 790), for right of way for a
pipe line and power house site to be used in the generation and
distribution of electricity, filed October 16, 1902.

2. The application of the Denver, Northwestern and Pacific Railway
Company under the act of March 3, 1875 (18 Stat., 482), for a right
of way, 5.72 miles, as part of its projected line of railway from
Denver, Colorado, to Salt Lake City, Utah, filed January 7, 1903.

3. The application of the New Century Light and Power Company,
successor in interest to the Hydro-Electic Power Company, under the
acts of March 3, 1891 (26 Stat., 1095, 1101-1102), and February 1,
1901, supra, for a reservoir site, filed February 19, 1903.

4. The application of the said railway company to amend its map of
January 7, 1903, filed March 2, 1903, together with an amended map
filed pursuant thereto July 17, 1903.

The alleged conflicting interests of the power company and the rail-
way coipany being made the basis of protest by each against the
other, your office, considering these protests, by decision of June 15,
1903, dismissed them, apparently upon the ground that each of these
company's maps should be approved in the order of their presentation,
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leaving all questions of priorities and conflicting interests thereunder
to be settled by the courts. The railway company has appealed.

There is no such conflict of interests between the railway company,
and the electric power company under its application of October 16,
1902, as to offer a sufficient basis for protest by either of these com-
panies against the other. There is room in Gore canyon for both the
railroad and the pipe line. It is manifest, however, that either the
application of the New Century Light and Power Company for a res-
ervoir site, or that of the railway company to amend its map, should
be denied. Gore canyon is a narrow defile in the mountains, and the
reservoir proposition involves the building of a dam across it of such
proportions as would render its use for railroad right of way imprac-
ticable. The only question therefore is, which of these companies,
under the law and the facts presented, has the better claim to it.

The map filed by the railway company, January 7, 1903, shows the
line of road one mile from Gore canyon and running parallel to it
through an impassable mountain range. This company says that it
was its intention to project its line of road through Gore canyon, and
that the mistake in the map was due to the erroneous markings of a
corner stone of the government surveys, and it is this mistake of the
map which the application to amend of March 2, 1903, is designed to
correct. It is claimed by the power company that it was not the inten-
tion of the railway company at the date of the filing of its map, Jan-
uary 7, 1903, to construct its line through Gore canyon; that the power
company had the right to rely upon the railway company's map, and
that the amendatory application should not be allowed if the effect of
it shall be to defeat the power company's intervening application for a
reservoir site.

There can be no sort of doubt from this record that whatever may
lave been the intentions of the railway company prior to the filing of
its map as to its line of route, it was intended at the date of the filing
of the map, January 7, 1903, to construct the road through Gore
canyon. This conclusion is reached without any reference to the con-
fusing data submitted on the one hand in regard to the alleged improper
marking of a corner of the government surveys, or on the other hand
the trial lines of survey and railroad prospectus, tending to show that
the railway company for some time contemplated running its line on a
route which did not take Gore canyon into consideration. There is
nothing to show or tendfng to show that it was ever the intention of
the company to build a road on the line indicated by the map filed
January 7, 1903. No survey was ever made by the railway company
upon that line, while, on the other hand, it had but a short time before
filing its map surveyed and staked a line through the canyon. The
line indicated by the map was a seemingly impracticable route, and
the entire matter considered the Department is of opinion that the
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company could not reasonably have had any intention other than to
build through Gore canyon. This being so, the amendment proposed
by it should be allowed.

The contention of the power company that its intervening adverse
claim for a reservoir site should be allowed can not be admitted.
It has no standing whatever under the act of March 3, 1891, &upra.
That act grants a right of way through the public lands and reserva-
tions of the United States to any canal or ditch company " formed for
the purpose of irrigation" only, and the New Century Light and
Power Company was not formed for that purpose, and there is noth-
ing in its articles of incorporation which justifies the assumption that
it ever contemplated, or that under the laws of Colorado it can ever
engage in the irrigation business. Considered as an application under
the act of February 15, 1901, s8upra, it is without effect, unless, acting
thereon, the Secretary of the Interior by his approval grants the per-
mission for use as applied for. As a subsequent disposition of the
land would terminate the right of use theretofore granted, surely an
application for use of the same land filed prior to the granting of the
right should be considered when determining whether the use should
be permitted.

The benefits to the public generally derived through the construc-
tion of a railroad in this canyon are clearly superior to any claimed
right of use in the power company, and, aside from the question of
priority, which seems to be with the railway company, the Depart-
ment declines to give its approval to the application for the use of
this canyon in connection with a reservoir enterprise which will destroy
its utility for railway purposes.

Unless objections other than those here considered appear, your
office will forward for approval the railway company's amended map
and the power company's map for pipe line and power house site.
The power company's application for reservoir site will be rejected.

STATE OF CALIFORNIA.

Motion for review of departmental decision of December 10, 1903,
32 L.D., 346, denied by Secretary Hitchcock February 13, 1901.
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SURVEY-HOMESTEAD CLAIM IN BLACK HILLS FOREST RESERVE-ACT
OF MARCH 8, 1899.

WILLIAM D. VESTAL.

The survey of a homestead claim in the Black Hills forest reserve, by metes and
bounds, under the provisions of the act of March 3, 1899, will not be made where
the claim is not as nearly as practicable in square form and parts thereof are
of less width than the smallest legal subdivision.

Secretary Hitchcocc to the Conmissioner qf the General Lafd Offlee,
(F. L. C.) February 17, 1904. (E. F. B.)

This appeal is filed by William D. Vestal from the decision of your
office of November 25, 1903 affirming the action of the Surveyor
General of South Dakota rejecting his application for a "metes and
bounds" survey of his homestead claim in sections 31, T. 2 S., R. 4
E., and sections 5, 6, 7 and 8 in T. 3 S., R. 4 E., B. H. Meridian, within
the Black Hills forest reserve, Huron, South Dakota.

Said application is made under the provisions of the act of March 3,
1899 (30 Stat., 1074, 1095), which provides for a survey of homestead
claims within the Black Hills forest reserve by metes and bounds, at
the expense of the claimants, where the lands are so situated that the
entry of a legal subdivision will not embrace the improvements of such
settler or claimant, with the proviso-

That in any case where upon investigation by a special agent of the Interior
Department and after due and proper hearing, it shall be established that an entry
interfered with the general water supply, or was detrimental in any way to the public
interests, or infringed upon the rights and privileges of other citizens, the Secretary
of the Interior shall have authority to cause said entry to be modified or amended, or
in his discretion to finally cancel the same.

In the instructions for the carrying out of the provisions of this act
it is said that the intention of the act is not to permit any settler to
take long and narrow strips of land on both sides of a stream, but that
they shall be taken as nearly as practicable in square form and in no
case of less width than the smallest legal subdivision (twenty chains).
That if the claim is in such shape as appears to the surveyor general
to be detrimental to the public interests, or to infringe upon the pos-
sible rights of other citizens, or if the surveyor general has doubt as
to the propriety of making the survey in the shape applied for, he is
required to submit it to your office, stating his reasons why the survey
should not be allowed as applied for.

The surveyor general, in reporting adversely to the application of
this claimant, says that-

The survey as applied for spreads out, like the fingers of a hand, into 26 legal sub-
divisions, along the various narrow drains, a total distance of over 41 miles, with an
average width of less than five chains; and it is thought that such a portion of the
public domain and such a system of segregation ottings, as this proposed survey
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would impose, cannot but be detrimental to the public interests in the near future,
if not at present, as the public lands become diminished in quantity, tracts hereto-

fore and at present deemed relatively undesirable, will be in demand, and it is best

for such tracts that the regular system be departed from as little as possible, rather

than burden them with the extensive irregularities the proposed survey would cause,

at least until later conditions for them are known. In another respect also, a survey

in the form proposed is detrimental to public interest, namely, in practically confer-

ring on homesteaders within the reserve, privileges in the selection of good lands and

rejection of relatively poor land not enjoyed by settlers heretofore or elsewhere. It

is not thought that such discrimination is the purpose of the stated act, and it would

appear that it should not be accomplished under cover of the plea of including
improvements. The 20-chain limit admirably tends to avoid the abuse of this statute.

As the metes and bounds of the claim of Vestal do not conform to
the law and the regulations, your decision rejecting the application is
affirmed. -

DESERT LAND-CULTIVATION-FINAL PROOF.

INSTRUCTIONS.

Final proof under a desert-land entry, which shows that because of irrigation there

is on the land "a marked increase in the growth of grass," or that "grass suffi-

cient to support stock has been produced on all the land," will not be accepted

as showing a compliance with the provision of the act of March 3, 1891, "that
proof be further required of the cultivation of one-eighth of the land."

In addition to proof of cultivation, it must be clearly shown, in all cases, that the

entryman has an absolute right to sufficient water to successfully irrigate the
land; that the system of ditches to conduct the water to and distribute it over

the land is adequate for those purposes; and that the land has been actually

irrigated for a sufficient period of time to demonstrate the sufficiency of the

water supply and the effectiveness of the system.

Secretary litchcock to the Cownwissioner of the General Lagd Office,
(F. L. C.) ' February 17, 1904. (W. C. P.)

By decision of July 23, 1903 (32 L. D., 207), the Department
accepted the final proof of John Cunningham under his desert land
entry for the SE of the NE.1, Sec. 21, the SW.+ of the NW.4, and
the N. of the SW.±, Sec. 22, T. 43 N., R. 108 W., Lander, Wyoming,
land district.

It is possible that some expressions in that decision may be taken as
indicating a purpose to encourage the offer and sanction the Acceptance
of final proofs in desert land entries that do not clearly establish a
strict compliance with all the requirements of law. Such a result was
not contemplated when that decision was rendered nor does the
Department intend that there shall be any relaxation in the enforce-
ment of the requirement that such proofs shall conclusively demon-
strate the law and regulations governing such matters have been
complied with in every essential particular.
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Possibly the proof in that case was not so clear and explicit as such
proofs should be, yet it is not deemed necessary or advisable to recall
the decision accepting it, for further consideration, for the purpose of
laying down with greater exactness the proper rule to be observed in
passing upon final proofs in desert land entries.

Proof which shows that because of irrigation, there is on the land
"a marked increase in the growth of grass" or that "grass sufficient
to support stock has been produced on all the land," will not be
accepted as showing a compliance with that provision of the amend-
atory act of 1891 (26 Stat., 1095), "that proof be further required of
the cultivation of one-eighth of the land." Actual tillage must as a
rule be shown. If, however, it be shown, and it must be made to
conclusively so appear, that because of climatic conditions, crops other
than grass can not be successfully produced, or that actual tillage of
the soil will destroy or injure its productive qualities, the actual pro-
duction of a crop of hay of merchantable value, as a result of actual
irrigation, may be accepted as sufficient compliance with the require-
ment as to cultivation.

That the entryman has an absolute right to sufficient water to
successfully irrigate the land; that the system of ditches to conduct
the water to and distribute it over the land is adequate for those
purposes; and that the land has been actually irrigated for a sufficient
period of time to demonstrate the sufficiency of the water supply and
the effectiveness of the system are essential facts which must in all
cases be clearly established by the proofs.

You will take such measures as may be proper to bring these mat-
ters to the attention of the local land officers.

SCIOOL LANDS-INDEMNITY-IKLAMATH INDIAN RESERVATION.

STATE OF OREGON.

Selections of indemnity school lands in lieu of lands in sections sixteen and thirty-
six assumed to have been lost to the State on account of the Klamath Indian
reservation, will not be approved by the Department where the base lands are
without the existing boundaries of said reservation as established by the survey
made in 1888.

Secretary ltchecocek to the Commissioner of the General Land Ofice,
(F. L. C.) Februcary 1, 1904. (F. W. C.)

Your office letter of the 11th ultimo transmitted for the considera-
tion of this Department what is known as clear list No. 21. State of
Oregon, embracing 6912.44 acres within The Dalles land district,
selected in lieu of an equal quantity of land in sections 16 and 3, spe-
cifically described in the list, assumed to have been lost to the State on
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account of the Klamath Indian reservation, or, at least, to be within
the boundaries of said reservation as established by treaty.

It is noted that said letter, in submitting the list, does not specific-
ally recommend departmental approval thereof, but the certificate
attached to the list does make such recommendation and it is assumed
that it was the intention of your office to recommend the approval of
the list as submitted.

The facts with regard to said reservation appear to be as follows:
By treaty of October 1, 1864 (16 Stat., 770), concluded with the

Klamath and Modoc tribes and Wyhooskin band of Snake Indians, a
certain described tract of country claimed by said Indians was ceded to
the United States, therebeing excepted from the cession certain described
lands to be set apart as a permanent reservation, until otherwise directed
by the President, for the residence of said Indians. In 1871 this
Department undertook to and did mark the boundaries of said reser-
vation. In 1888, the Indians claiming that the boundaries had been
incorrectly marked, a new survey was made which gave the Indians
additional lands on the west, north and south of the survey made in
1871. The Indians still maintaining that the lines established by this
Department did not conform to the treaty boundaries, Congress, by act
of June 10, 1896 (29 Stat., 321, 342), authorized and directed the Presi-
dent to appoint a commission to-

thoroughly investigate and determine as to the correct location of the boundary lines
of the Klamath Indian reservation, in the State of Oregon, the location of said bound-
ary lines to be according to the terms of the treaties heretofore made with said Indians
establishing said reservation; and when the correct location of said treaty boundaries
of said reservation shall have been so ascertained and determined, said commission
shall ascertain and determine, as nearly as practicable, the number of acres, if any,
of the land, the character thereof, and also the value thereof, in a state of nature,
that have been excluded from said treaty reservation by the erroneous survey of its
out-boundaries, as now existing and as shown and reported to have been made in
reports of the Commissioner of Indian Affairs and of the Commissioner of the General
Land Office, submitted to the Senate by the Secretary of the Interior, and as set out
in Senate executive documents numbered one hundred and twenty-nine, fifty-third
Congress, second session, and numbered sixty-two, fifty-third Congress, third session.

And said commission shall make report of the facts ascertained and of their con-
clusions and recommendations upon the matters hereby committed to them to the
Secretary of the Interior, who is hereby directed to report the facts found and
reported by said commission and their conclusions and recommendations in the mat-
ter, together with his recommendations thereon, to the next regular session of Con-
gress for its action.

It appears that the commission provided for was duly appointed and
made its report to the Secretary of the Interior, accompanying the
same by its recommendation in the premises and said report was duly
forwarded with the report and recommendation of the Secretary of
the Interior to Congress, as provided for, but that no further action
has been taken by Congress in the premises, except that an appropria-
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tion was made for the resurvey of the exterior boundaries of this res-
ervation in the Indian appropriation act of July 1, 1898 (30 Stat., 571,
592).

The report of the commission appointed under the act of 1896 was
in favor of an enlarged area for this reservation and the resurvey
made under the act of 1898 followed the recommendation of said com-
mission. The lands sought to be made a basis for the selections
included in the list under consideration are between the boundary line
established by this Department in 1888 and that indicated by said com-
mission and shown in the survey made under the act of 1898.

An agreement was concluded with the Indians for release of its claim
to these additional lands and was submitted to Congress in 1901, but it
has not been approved and ratified.

Even since the survey of 1900, made under the act of 1898, no addi-
tional lands have been recognized as actually reserved, the new survey
being evidently considered merely as a guide for fixing the amount of
compensation to be paid the Indians because of alleged error in the
boundaries of this reserve as established in 1888 and since recognized,
and as the legislation with regard to this matter found in the acts of
1896 and 1898 is in pare materia, until Congress takes affirmative
action, as contemplated by the act of 1896, this Department will not
give its approval to an indemnity school land selection on account of
the Klamath Indian reserve where the base lands are without the
existing boundaries of said reservation, as established in 1888.

The list submitted is therefore herewith returned without depart-
mental approval.

ARID LAND-IRRIGATION-ACT OF JUNE 17, 1902.

OPINION.

The Secretary of the Interior has no authority to permit the owner of lands that are
needed for a reservoir to be constructed under the act of June 17, 1902, to select
other lands of the same area within the district that may be made susceptible of
irrigation from the proposed reservoir, in exchange for the lands so needed for
reservoir purposes.

Assistant Attorney- General Campbell to the Secretary of the Interior,
February 20, 1904. (E. F. B.)

I am in receipt by reference of a communication from the Director
of the Geological Survey dated January 26, 1904, requesting to
be advised as to whether lands that are needed for a reservoir to
be constructed under the act of June 17, 1902 (32 Stat., 388), may be
exchanged for other lands of the same area within the district that
may be made susceptible of irrigation from the proposed reservoir.
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The inquiry is suggested from information contained in a letter
from the engineer in charge of the Urton Lake project in New Mexico,
who states that Mr. W. C. Urton, who is the owner of 160 acres
embraced within the Urton Lake reservoir site, asks "if it would be
possible, in the event of the construction of the reservoir and his land
being needed for the same, for him to be allowed to select another
piece of land of the same size, situated within the irrigated district of
this system, the same to be patented to him in lieu of the land which
he now owns."

The Director of the Geological Survey states that if such arrange-
ment were possible it would simplify some of the difficulties met in
negotiating for the purchase of property needed in connection with
the reclamation systems.

The letter is submitted to me for an opinion upon the question pre-
sented.

The fourth section of the act of June 17, 1902, provides that when
the Secretary of the Interior shall determine that an irrigation project
is practicable, he may take steps for the construction of the work and
shall thereupon "give public notice of the lands irrigable under such
project, and limit of area per entry, which limit shall represent the
acreage which, in the opinion of the Secretary, may be reasonably
required for the support of a family upon the lands in question."

In the letter of the Department of February 11, 1903, the Director
of the Geological Survey was advised that the limit of area of any
entry should not be determined until after the giving of such notice
and that such limit must be determined from the conditions peculiar
to the particular locality.

Also in the instructions of August 21, 1903 (32 L. D., 237), it was
said that " the determination of what quantity of land may reasonably
be required for the support of a family can not be intelligently arrived
at in the absence of information as to the productive capacity of every
subdivision." To enable the Secretary to determine the limit of area
that should be allowed for each entry under a particular project the
Geological Survey was instructed to cause a report to be made in con-
nection with the classification surveys, designating the areas that shall
be taken for each entry and the particular subdivisions that shall con-
stitute an entry, with regard to equalizing the value of the entries as
far as possible.

To allow a person to select an equal quantity of land in the irrigated
district in exchange for a tract to be used for reclamation purposes
would, to the extent of such transaction, militate against that provi-
sion of the act requiring each entry to be limited to such area as may
be reasonably required for the support of a family, and would not only
be inconsistent with the instructions heretofore given but might result
in inequality of entries by giving to such persons the right to make
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entry of atract of land of greater area than the maximum area that
might be allowed to each entry under the proposed system.

But a more serious objection is that the land that may be irrigated
by the contemplated works is not subject to such exchange and the
Secretary has no authority to create or allow any preference right
whatever to any person to enter such lands, except such as may be
given by law, no matter what the consideration may be. The lands to
be irrigated by any contemplated works are expressly declared by the
act to be " subject to entry only under the provisions of the homestead
laws in tracts of not less than forty nor more than one hundred and
sixty acres," subject to the limitations, charges, terms and conditions
of the act.

Ample provision has been made by the act for the acquisition of any
rights or property that it may be necessary to acquire in the construc-
tion of the works and it can not be seen how the proposed arrangement
can simplify any difficulties that may be met in negotiating for the
purchase of such rights or property. On the contrary, it would prob-
ably create many issues that would finally be found embarrassing in the
administration of the act.

I have to advise that such exchanges can not be allowed.
Approved:

E. A. HITCHCOCK,
Secretary.

RIGHT OF WAY-ACTS OF MARCH 8, 1891, AND MAY 11, 1898.

TOWN OF DELTA.

The act of March 3, 1891, grants a right of way through the public lands and reser-
vations of the United States to any canal or ditch company "formed for the
purpose of irrigation" only, and the amendatory act of May 11, 1898, permits
the use of a right of way secured under the act of 1891 for "purposes of a public
nature," but does not authorize the approval of an application under the act of
1891 where the use of the right of way is not desired for irrigation.

Secretary ]Itchcocle to the Con?,missioner of the General Land Offiee,
(F. L. C.) Febrary. 20, 1904. (F. W. C.)

With your office letter of the 6th instant was transmitted, with favor-
able recommendation, a certain map and field notes of survey of a
conduit line located within the Battle Mesa forest reservation, in the
Montrose land district, Colorado, together with other papers compris-
ing an application for right of way on the part of the corporation of
the town of Delta, in the State of Colorado, under the provisions of the
act of March 3, 1891 (26 Stat., 1095), as amended by the act of May
11, 1898 (30 Stat., 404), the purpose being to convey water to the town
for domestic and other public purposes.
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While it is true that the second section of the act of May 1, 1898,
supra, provides-

that the rights of way for ditches, canals, or reservoirs heretofore or hereafter approved
under the provisions of sections 18, 19, 20 and 21, of the act entitled "An act to repeal
timber culture laws and for other purposes," approved March third, eighteen hun-
dred and ninety-one, may be used for purposes of a public nature-

the controlling idea was after the passage of said act, as in the act of
1891, that the right of way secured should be for purposes of irriga-
tion. The grantees named in the act of 1891 are described as "any
canal or ditch company formed for the purpose of irrigation," and the
amendatory act of 1898 does not enlarge the class of grantees. (See
28 L. D., 474.) Said amendatory act permits the use of a right of way
secured under the act of 1891 for "purposes of a public nature" but
does not authorize the approval of an application under the act of 1891
where the use of the right of way is not desired for irrigation.

In the case of the Denver, Northwestern and Pacific Railway Co. v.
Hydro-Electric Power Co. (32 L. D., 452), this Department held that-

The contention of the power company that its intervening adverse claim for a res-
ervoir site should be allowed can not be admitted. It has no standing whatever
under the act of March 3, 1891, supra. That act grants a right of way through the
public lands and reservations of the United States to any canal or ditch company
" formed for the purpose of irrigation " only, and the New Century Light and Power
Company was not formed for that purpose, and there is nothing in its articles of
incorporation which justifies the assumption that it ever contemplated, or that under
the laws of Colorado it can ever engage in the irrigation business.

The Delta townsite corporation was not formed for the purpose of
irrigation, neither is it its purpose in making this application to use
the right of way for irrigation purposes.

A mere permission or license to use the right of way might be
granted the town under the provisions of the act of February 15, 1901
(31 Stat., 790), if desired, but in that event the application would have
to be amended accordingly.

In submitting the application under consideration your office letter
states that-

Surely a municipal corporation applying for right of way to supply its town with
water is entitled to as much consideration as an individual or association of individ-
uals applying for right of way for irrigation purposes; and as the estate granted by
the said acts of March 3, 1891, and May 11, 1898, is of a more permanent character
than that granted by the said act of February 15, 1901, it would seem as though
municipal corporations might properly invoke the superior protection of the former
acts.

This Department is of opinion that there should be legislation per-
mitting the granting of a right of way in the nature of an easement
where the right of way is desired for a public purpose such as that
disclosed in the application under consideration, and to that end, on
April 4, 1902, in a letter addressed to the Senate Committee on forest
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reserves and the protection of game, reporting on Senate bills 3374
and 3731, of that session of Congress, recommended the passage of a
bill drafted by this Department authorizing the Secretary of the
Interior, in granting a right of way for irrigation and other purposes
through the public lands and reservations of the United States, to
determine the nature of the grant, that is, whether the same should
constitute a permanent easement or should be enjoyed only for a
limited time fixed by him. No action was taken upon this bill, however,
and this Department is, under the law as it now stands, powerless to
grant the application here under consideration.

The papers are returned herewith without approval.

RIGHT OF WAY-RESERVOIR SITE-SECTION 2339, R. S.-ACT OF MARCH
1, 1891.

LINCOLN COUNTY WATER SUPPLY AND LAND Co. v. BIG SANDY
RESERVOIR Co.

The land department has no power to declare a forfeiture of a right of way acquired
under section 2339 of the Revised Statutes.

While the act of March 3,1891, provides for the filing of maps showing the construc-
tion of canals, ditches and reservoirs under section 2339 of the Revised Statutes,
the provisions of that act do not operate to make the continued enjoyment of
rights conferred by said section dependent upon the filing of such maps.

Secretary Ritewock to the Cnmmissioner of the General Land Offe,
(F. L. C.) February 23, 1904. (G. B. G.)

This is the appeal of the Lincoln County Water Supply and Land
Company, successor in interest to the Lincoln County Ditch, Reser-
voir and Land Company, from your office decision of September 8,
1902, dismissing its protest against the application of the Big Sandy
Reservoir Company, under sections 18 to 21 of the act of March 3,
1891 (26 Stat., 1095, 1101-1102), for right of way for a reservoir site
in sections 26 and 35, township 9 south, and sections 1, 3, 11, and 12,
township 10 south, range 56 west, Hugo land district, Colorado.

The said application of the Big Sandy Reservoir Company was filed
in the local land office, May 2, 1899, and the Lincoln County Water
Supply and Land Company protested against its allowance substan-
tially upon the ground that the land involved had long before been
appropriated, and that the protestants were entitled to the exclusive
use and occupation thereof by virtue of the provisions of section 2339
of the Revised Statutes.

The answer of the applicant company, in response to the protest,
was, in substance, that the protestant company had lost whatever
rights it may have once had in the premises by reason of non-user for
the purposes of its appropriation and by reason of its failure to place
its claim of record in the General Land Office.
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Your office ordered a hearing, which was had. The local officers
found in favor of the protestant company, but your office, by its said
decision of September 8, 1902, reversed the local officers and dismissed
the protest, seemingly upon the ground that the protestant company
having failed to put its claim of record in the General Land Office,
the lands involved were subject to an application filed under the act
of March 3, 1891, suQYva. At the hearing it was satisfactorily shown
that the grantor of the pritestant, a corporation duly organized under
the laws of Colorado, entered upon the premises in dispute in the year
1889 and constructed dams, ditches, and a reservoir for the conserva-
tion of the storn-waters of Big Sandy Creek, at an expense of about
$10,000. In the spring of 1890 a portion of the main dam was washed
out by a flood, and in April of that year all right, title, and interest
of the company were sold, assigned, and conveyed to the protestant
company, who entered into the possession of the premises and expended,
then and subsequently, more than ten thousand dollars in repairs,
improvements, and extensions. The waters conserved by these works
were put to the beneficial use of irrigation, at proper seasons, for a
number of years, and the works were being maintained and operated
to a limited extent when the application of the Big Sandy Reservoir
Company was filed, and until April, 1900, when the main dam was
again partially washed away, since which time it has not been rebuilt.

The allegation of abandonment was clearly not proven. The fact
that the protestant has failed to rebuild its dam, washed out since the
filing of the application under consideration, can not be considered an
abandonment. The protestant asserts, and stockholders of the com-
pany swear, that it is the intention of the company to rebuild the dam,
and laches may not be imputed to it under the circumstances. They
could hardly be expected to expend any considerable sum of money so
long as the pending application remains undisposed of. Moreover,
while the land department might upon a clearly and satisfactory
showing of abandonment be justified in approving an application filed
under the act of 1891 embracing the same property formerly used,
leaving the question of forfeiture for non-user for the courts, it is
clearly beyond the power of the land department to declare a for-
feiture of a right of way acquired under section 2339 of the Revised
Statutes.

That section is as follows:

Whenever, by priority of possession, rights to the use of water for mining, agricul-
tural, manufacturing, or other purposes, have vested and accrued, and the same
are recognized and acknowledged by the local customs, laws, and the decisions of
courts, the possessors and owners of such vested rights shall be maintained and
protected in the same; and the right of way for the construction of ditches and
canals for the purposes herein specified is acknowledged and confirmed; but when-
ever any person, in the construction of any ditch or canal, injures or damages the
possession of any settler on the public domain, the party committing such injury
or damage shall be liable to the party injured for such injury or damage.
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This section was taken from the act of July 26, 1866 (14 Stat., 251),
which was "an unequivocal grant of the right of way." Broder v.
Water Company (101 U. S., 274, 275). But it is contended that while
section 2339 of the Revised Statutes did not require, preliminary to
the acquirement of rights thereunder, that formal claims should be
placed on record in the land department, yet the act of March 3, 1891,
supra, does require such record to be made, in that section 20 thereof
provides that the provisions of the act shall apply to "all canals,
ditches, or reservoirs, heretofore or hereafter constructed."

This contention is not sound. While the clause above quoted from
section 20 of the act of March 3, 1891, extends the benefits of that act
to all canals, ditches, or reservoirs theretofore constructed upon the
public domain, among which is the right to file in that behalf with the
land department a map of such canals, ditches, and reservoirs, and
secure the approval of the Secretary of the Interior thereof, yet the
rights of claimants under section 2339 of the Revised Statutes are in
nowise dependent upon said act or upon an approval of such maps.
See Santa Fe Pacific R. R. Company (29 L. D., 213). The purpose of
the act of March 3, 1891, in respec, to this, was primarily to extend
to such claimants the right to place their claims of record with the
land department for their better protection. It may be, too, that it
enlarged the privileges conferred by section 2339 of the Revised
Statutes, in that it gave the right to the use of fifty feet of land on
each side of the marginal limits of canals, ditches, and reservoirs-a
privilege not carried by said section-but, however this may be, it
surely did not operate to make the continued enjoyment of rights
conferred by said section dependent upon the filing of the mapsnpro-
vided for in the act.

It satisfactorily appearing that the right of way occupied by the
ditches, canals, and reservoirs of the protestant company is acknowl-
edged and confirmed by section 2339 of the Revised Statutes (see also
section 2340), and it being contrary to the well settled policy of the
land department to approve an application for right of way involving
premises already appropriated, the decision of your ffice is reversed
and the application of the Big Sandy Reservoir Company denied.
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CONTESTANT-PRE FERENCE RIGHT-SELECTION UNDER ACT OF JUNE
4, 1897.

SCHELLING v. FLLER.

The preference right of entry accorded a successful contestant is personal and can
not be assigned, or waived in favor of another, and where, during the period
allowed him within which to exercise such right, he applies to select the land,
in the name of and as the attorney in fact for another, under the act of June 4,
1897, without making an application to enter in his own behalf during such
period, he thereby waives his right, and the land becomes subject to entry by
the first legal applicant.

Secretary I1itcheock to the omitisSio9neq of the General Land Oflee,
(F. L. C.) Fe6ruary 25, 1904. (J. R. W.)

Frederick A. Fuller appealed from your office decision rejecting
L. C. Black's application, number 7470, your office series, under the
act of June 4, 1897 (30 Stat., 36), made by Frederick A. Fuller, as
attorney in fact, to locate for Black the NE. SE. , Sec. 15, T. 158
N., R. 4 W., th P. M., Minot, North Dakota, in lieu of land con-
veyed to the United States, and allowing Frank Schelling's homestead
entry for the land.

December 10, 1901, Fuller contested Hausen's timber culture entry
for the tract. December 26, 1902, no hearing of the contest having
been had, Schelling applied to intervene. No action having been
taken upon the application, April 29, 1903, Hausen's entry was can-
celed by relinquishment, and Schelling applied for homestead entry
for the land, which was held to await Fuller's preference right.

May 23, 1903, Fuller, as attorney in fact for Black, applied under
the act of June 4, 1897, supra, to select the NE. SE. , Sec. 15,
which the local office allowed, and Schelling's homestead application
-was rejected. Schelling appealed, and your office held, September 3,
1903, that Fuller had a preference right which he was entitled to
exercise within proper time, but that-

the selection was not made by Fuller in his own right as a successful contestant, but
by Fuller as attorney in fact for a stranger to the record in the contest case, one
L. C. Black. The preference right of a successful contestant is not assignable, but
is purely a personal right that can not be transferred to another (see 7 L. D., 186; 10
L. D., 560; 1 L. D., 394). .... since the real lieu selector, L. C. Black, appearing
simply as the transferee of the preferred rights of the contestant, Fuller, has
acquired no rights as against the prior applicant Frank Schelling, since the land
applied for .... was not subject to his selection under the said act of June 4, 1897
(30 Stat., 36), I have this day rejected L. S. No. 7470 of the said L. C. Black.

The appellant contends that this ruling is erroneous. The argument
states that-

May 23, 1903, Fuller, in good faith, and honestly believing that he was properly
exercising the said preference right accorded him, which belief was beyond a doubt
fully shared by the local officers, offered for location on the said SE. of Sec. 15,
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158, 84, four 40-acre pieces of forest reserve lieu scrip, which had been conveyed to
him for a valuable consideration by one L. C. Black, with two powers of attorney,
coupled with an interest. Knowing himself to be the boia fide owner and holder
thereof under said powers of attorney, and entitled to the benefits of a location
therewith, he offered them as an exercise of his said preference right....

Upon being advised of his preference right of entry for 30 days front June 29, 1903,
Fuller elected to avail himself thereof by using forest reserve lieu scrip to enter the
land. He accordingly purchased, as before stated, from a dealer in said scrip-one
L. C. Black, of Cincinnati, Ohio-four 40-acre pieces, which was transferred to
him in the usual form, with two powers of attorney from Black to him; one to locate
and the other to sell. This scrip was delivered to Fuller just prior to his offering
the same at the local office, May 23d. When the said scrip reached him he found it
was conveyed in the manner described; but Fuller, knowing the right to receive the
benefits of a location therewith was in him, Fuller, saw no reason why he should
not exercise his right by an offer of the same in view of the manner it was conveyed
to him, as attorney in fact for L. C. Black, which he did, knowing full well Mr.
Black had no further interest in the said scrip, nor in the land to which it was
applied, because of his purchase of the scrip for a valuable consideration, and of his
right as indicated by the powers of attorney from Mr. Black to receive all benefits
from a location therewith....

We then contend, that should this said application by Fuller, as attorney in fact
for L. C. Black, which was clearly made in his (Fuller's) own interest, in an honest
attempt to comply with the law, be found, legally, to be an entry by a stranger,
Black, then Fuller's right was clearly violated-within the time allowed him in
which to exercise the said preference right of entry-by a stranger, Black, and
should be restored to him, Fuller, which action we pray may be taken by your office,
should you agree with the Honorable Commissioner's finding that Fuller's exercise
of his preference right was not a legal one. This we think improbable in view of
your office holding, in the case of Robeson T. White, 30 L. D., 61, supie; and we
therefore ask that the Honorable Commissioner's decision be reversed, allowing
Schelling a right to enter the land, and holding that he is entitled to be recognized
herein, in view of the undoubted legal attempt by Fuller to exercise his preference
right of entry within the prescribed time.

The first of these contentions--that Fuller was the real party in
interest making the selection-is not borne out by the record. The
only power of attorney shown is one executed May 5, 1902, at
Hamilton county, Ohio, by Black to Fuller-

for me and in my name, place and stead to locate and select either in whole or in
part in any United States land office or land offices, the full amount or any portion
of (40) acres of public land subject to such selection, to which I am entitled under
the provisions of the act of Congress of June 4, 1897, in lieu of and in exchange for
the following described land [described] . . . . surrendered by me to the United
States in accordance with the provisions of said act, and for the purpose of making
an exchange for other lands.

Giving and granting unto my said attorney, full power and authority to do and
perform all and every act and thing whatsoever requisite and necessary to be done
in and about the premises, as fully to all intents and purposes as I might or could do
if personally present, hereby ratifying and confirming all that my said attorney shall
lawfully do or cause to be done by virtue of these presents.

There is nothing here indicating the power to be irrevocable or to
be coupled with an interest, nor is there any other power of such
character, or to make any conveyance of the land selected. The argu-
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ment upon such alleged character of the transaction has no basis in
the record, and the Department is not called upon to decide upon such
alleged facts not before it. The only facts presented by the record
here are, that Fuller, having a preference right of entry, made no
attempt in any manner to exercise it, but instead of so doing himself
presented Black's application to make a selection under the act of
June 4, 1897, spra. Instead of an attempt to exercise his own right,
the acts done amounted to a waiver of that right in favor of Black, for
whom he acted. This being the essential nature of the transaction,
Schelling's application should have been allowed, as the rule is so
settled as to need no citation of authority that the contestant's pref-
erence right is personal and can not be assigned, or be waived in favor
of another, but that on failure of the contestant to exercise his pref-
erence right within the time limited, the entry of the first legal
applicant must be allowed.

Nor is there any basis in the record for the alternative contention
that Fuller is entitled by the mistake of the local office to be restored
to his preference right. He made no application on his own behalf
and no advice, act, or error of the local office appears preventing his
doing so. All that appears is that he impliedly waived his right and
presented an application by another. The waiver of his right is the
necessary legal conclusion from his own act.

Your office decision is affirmed.

INDIAN LANDS-BITTER ROOT VALLEY-ACTS OF JUNE 5, 1872, AND
FEBRUARY 11, 1874.

TYLER B. THOMPSON.

The declaration by Congress, in the acts of June 5, 1872, and February 11, 1874, that
the lands in the Bitter Root Valley above Lolo Fork should be disposed of only
by sale to actual settlers or by homestead entry, did not take them out of the
category of "public lands" so as to prevent the land department from with-
drawing said lands for forestry purposes prior to their disposal under said acts.

Secretary Hitchcock to the Gomrnissioner of the General and Offee,
(F. L. C.) February 5, 1904. (V. B.)

On February 20, 1903, Tyler B. Thompson made application to pur-
chase, under the act of June 5, 1872 (17 Stat., 226), the N. 4i SE. 
and the N. SW. 4 of Sec. 20, T. 4 N., R. 21 W., M. M., in the land
district of Missoula, Montana, which application was rejected by the
register and receiver. He appealed to your office, where that action
was approved, and he has further appealed to this Department.

The tract in question is situated in the Bitter Root Valley above the
Lolo fork of the Bitter Root river in Montana, and is a part of the
lands which were ceded to the United States by treaty with the Flat-
head and other Indians, ratified March 8, 1859 (12 Stat., 975); and is
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within one of the fifteen townships which were directed by the act of
1872, supra, to be surveyed "as other public lands," and sold to
" actual settlers only," otherwise qualified, at one dollar and twenty-
five cents per acre, and to which, by the act of February 11, 1874 (18
Stat., 15), the benefit of the homestead act was extended as to all
"settlers on said lands who may desire to take advantage of the same."

By section 24 of the act of March 3, 1891 (26 Stat., 1095, 1103), the
President was authorized to set apart " public lands " wholly or in part
covered with timber or undergrowth, as public reservations and
declare by proclamation the establishment and limits thereof.

To promote and effectuate the purposes of this last act, on July 14,
1899, your office directed the register and receiver at the Missoula
land office "to withdraw from settlement, entry, sale or other dispo-
sition" the lands involved herein, with other lands, "pending the
determination of the question of the advisability of including certain
additional lands in the Bitter Root forest reserve."

It was because of this withdrawal that the application of Thompson
to purchase the described tract was rejected, and the question pre-
sented by his appeal is whether the withdrawal is a bar to his purchase.

It is contended in behalf of the applicant that Congress having
declared that the lands in question should be disposed of only to actual
settlers by purchase or under the homestead law, the lands were
thereby taken out of the category of " public lands," and, therefore,
could not be reserved by the President for forestry purposes, under
the act of 1891, spra, because that act only authorized the reserva-
tion of "public lands."

The authority of Congress over the public lands is absolute under
the constitution. That body may dispose of them or set them apart
for a particular purpose. Its action in that behalf may be by express
legislative mandate, becoming operative proprio vigore, or by a dele-
gation of the necessary authority to be thereafter exercised oppor-
tunely.

In the administration of the land system, the power of the officers
of the land department, independently of any express statute, to with-
draw public lands from ordinary disposal has long been recognized as
necessary to that administration and to effectuate its purposes, and,
therefore, as delegated by Congress to those officers, by necessary
implication.

In this case, however, there is an express statutory authority given
to the Executive to make withdrawals and establish reservations for
forestry purposes. So that a withdrawal made by the Executive, for
the stated purpose, is of equal force and dignity with one made by
legislative mandate, both having the same source of power, Congress.

The only question open in this case is whether the lands in question
are in the category of lands which might be withdrawn from disposal
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by the Executive under the delegated authority of Congress; or, in
other words, were the lands in question "public lands?"

The definition of this term most generally accepted is the one given
by Mr. Justice Davis in Newhall . Sanger (92 U. S., 761, 763), as
follows:

The words "public lands" are habitually used in our legislation to describe such
as are subject to sale or other disposal under general laws.

The absolute title to the lands in question is vested in the United
States and they are undoubtedly a part of the public domain. By the
treaty with the Indians, the right of "settlers" to go upon them is
given. By the act of June 5, 1872, supra, the particular lands in
question are directed to be surveyed "as other public lands" of the
United States; to be opened to settlement and sold to actual settlers
only; and by the act of February, 1874, supra, settlers thereon were
authorized to make entry under the homestead laws.

Thus we have the declaration of Congress that they are "public
lands " because they are to be surveyed as " other" lands of that kind;
they are to be sold or disposed of under the homestead law-one of
the general laws-as only public lands are disposed of.

Undoubtedly these provisions bring these lands within the definition
of "public lands" given by Mr. Justice Davis.

It seems to be thought that because Congress has directed these
lands shall only be disposed of in the two prescribed methods, instead
of under all the general laws, that they have been placed in a quasi
reservation and have ceased to be public lands. This contention is not
sound in principle and research has failed to find authority therefor.

It is true that a direction by Congress for the disposal of lands in a
particular manner is exclusive, and they may not be disposed of in any
other way. But if they are directed to be disposed of to the public
under a public general law, they certainly have all the essentials of
public lands, and to hold otherwise would be to adopt a technicality
rather than to look to the substance of the matter.

It is therefore held that the fact that Congress has directed that the
lands in Bitter Root Valley above Lolo Fork, when disposed of, shall
be disposed of only by sale to actual settlers or homestead entry, does
not prevent the land department from withdrawing said lands for
forestry purposes, before disposal.

The questions herein have heretofore been considered and decided
by the Department, as will be seen by reference to the Mc(aslin case
(31 L. D., 243) and cases therein cited.

Your decision is affirmed.
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REPAYMENT-DESERT LAND ENTRY-COMPACTNESS.

CHESTER CALL.

Repayment of the purchase money paid on a desert land entry will not be allowed
where the entry upon its face does not show such a departure from a reasonable
requirement of compactness as would necessarily preclude its confirmation, and
it is not shown by the record, or otherwise disclosed, that said entry was not as
nearly in the form of a technical section as the situation of the land and its
relation to other lands would admit of.

Secretary Hltchcocke to the Commissioner of the General land Office,
(F. L. C.) February 29, 1904. (C. J. ()

A motion has been filed by Chester Call for review of departmental
decision of June 27, 1903 (not reported), denying his application for
repayment of the purchase monev paid by him on desert land entry
for the SE. 4 NE. , NE. 41 SE. -, Sec. 30, S. 4 NW. , S. T NE. 41, W. 4
SE. , and SW. , See. 29, E. NW. 4, W. iNE. , Sec. 32, T. 6 S.,
R. 39 E., Oxford, Idaho.

Repayment is claimed on the ground that the entry as made was
erroneously allowed and could not be confirmed, within the meaning
of section 2362 of the Revised Statutes and section 2 of the act of June
16, 1880 (21 Stat., 287), because the tract of land embraced therein was
not in compact form as required by the desert land act of March 3,
1877 (19 Stat., 377).

The regulations issued under the last-named act September 3, 1880
(2 C. L. L., 1378), and which have remained substantially in force
since, are in part as follows:

The requirement of compactness of form will be held to be complied with on sur-
veyed lands when a section, or part thereof, is described by legal subdivisions com-
pact with each other, as nearly in the form of a technical section as the situation of
the land and its relation to other lands will admit of, although parts of two or more
sections be taken to make up the quantity or equivalent of one section. But entries
which show upon their face an absolute departure from all reasonable requirements
of compactness, and being merely contiguous by the joining of ends to each other,
will not be admitted, whether on surveyed or unsurveyed lands.

This case is clearly distinguishable from those cited in support of the
motion for review. In Julia B. Keeler (31 L. D., 354), which is one
of the latest decisions on the subject, and relied on in the motion, it
was held (syllabus):

The right to repayment of the purchase money paid on a desert land entry will be
recognized where the entry as allowed is in form prima facie non-compact, and it

does not appear from the record that it was as nearly in compact form "as the situa-
tion of the land and its relation to other lands will admit of," and was for that reason
erroneously allowed and could not have been confirmed.

With respect to the facts in that case it was said:

As stated, the plats and field notes fail to disclose any valid reason why the entry
might not have been made more nearly in the form of a technical section, nor is any
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reason otherwise shown. The irresistible conclusion therefore is that, upon the face
of the entry which shows a gross departure from any reasonable requirement of com-
pactness, the entry was in fact non-compact in form and therefore allowed in viola-
tion of the statutory requirement, which precluded its confirmation. This is deemed
sufficient to bring the case within the terms of the repayment statute.

On the contrary, as was said in passing upon the case under consid-
eration on appeal-

It is not at all conclusive that there was a violation of the statutory requirement
of compactness in the allowance of this entry. It is not clearly determinable from
the plat of survey and field notes, nor is it otherwise disclosed, that said entry was
not as nearly in the form of a technical section as the situation of the land and its
relation to other lands would admit of. Besides, upon its face the entry does not
show such a eparture from any reasonable requirement of compactness as would
necessarilypreclude its confirmation.

Upon careful examination of the matters presented by the motion
for review no good reason is seen for disturbing the decision com-
plained of. The facts of this case are essentially different from those
in the cases cited in support of the motion, and in the opinion of the
Department the case is not one wherein it satisfactorily appears that
repayment is authorized under the statute. Said motion is hereby
denied.

TIMBER AND STONE APPLICATION-EFF ECT OF WITHDRAWAL-ACT OF
JUNE 17, 1902.

BOARD OF CONTROL, CANAL NO. 3, STATE OF COLORADO .TORRENCE.

No such vested right is acquired by an application to purchase lands under the timber
and stone laws, prior to the submission and acceptance of final proof and the
payment of the purchase price and the necessary fees, as will except such lands
from an order of the Secretary of the Interior suspending the same with other
lands from disposition and sale under the public land laws.

A withdrawal of lands under the provisions of the act of June 17, 1902, will defeat a
prior application to purchase the same under the timber and stone laws, where
at the date of withdrawal the applicant had acquired no vested right to the
lands embraced in his application.

Secretary IItchcock to the Commissioner of the General Land Office,
(F. L. C.) February 29, 1904. (A. C( C.)

November 22, 1901, William Torrence filed in due form his appli-
cation to purchase, under the timber and stone act of June 3, 1878
(20 Stat., 89), as amended by the act of August 4, 1892 (27 Stat., 348),
the W. SW. 4, Sec. 24, and S. SE. , Sec. 23, T. 50 N., R. 8,
Montrose, Colorado, as chiefly valuable for timber and stone. Notice
of intention to submit final proof on February 3, 1902, was duly given.

December 28, 1901, the Board of Control, State Canal No. 3, State
of Colorado, filed its corroborated protest against the application,
alleging, among other things, in effect, that the tract is not valuable
for stone or timber; and that it is of known mineral character.
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December 30, 1901, the local officers ordered a hearing on the protest,
fixing February 4, 1902, as the date for the hearing.

February 1, 1902, by order of the Secretary of the Interior, the
tract, with others, was suspended from disposition and sale, which
order of suspension was in force on April 20, 1903, at which time, by
order of the Secretary of the Interior, said tract, with others, was
withdrawn from entry under the provisions of section 3 of the act of
June 17, 1902 (32 Stat., 388, 389), entitled-

An act appropriating the receipts from the sale and disposal of public lands in cer-
tain States and Territories to the construction of irrigation works, for the reclamation
of arid lands.

February 3, 1902, in accordance with the notice previously given,
the applicant appeared at the local land office with his witnesses and
offered to submit his final proof. The protestant also appeared. The
testimony of the applicant and his witnesses was taken, and he and
they were cross-examined by the attorney for protestant, whereupon
the applicant tendered payment for the tract and made request that
entry be allowed. The local officers declined the tender and refused
the request, because of the pending protest. February 4, 1902, the
hearing was postponed until March 3, 1902, and thereafter continued
from time to time until June 16, 1902, when all parties appeared and
some testimony was offered by the protestant. The hearing was then
continued until June 24, 1902, at which time it was again continued
and thereafter from time to time continued until November 19, 1902,
when the testimony of one witness was submitted. The hearing
was resumed November 24, 1902, all parties appearing, and ended
November 25, 1902.

April 9, 1903, the local officers, from the evidence submitted, found,
in effect, that the tract was chiefly valuable for its timber, and recom-
mended that the protest be dismissed.

Protestant appealed. June 11, 1903, by decision of your office the
application was held for rejection because of the order of suspension
of February 1, 1902, and in view of such holding, decided that it was
not necessary to pass upon the issues raised by the protest.

The applicant has appealed to the Department. He contends, in
effect, (1) that the order of suspension of February 1, 1902, was illegal
in so far as it applied to the tract in question, because in violation of
the rights of applicant to said tract under the timber and stone act;
and (2) that your office should have considered and passed upon the
issues raised by the protest, in determining his right to make entry on
his application.

In respect to the first contention, the Department has held that no
right vests under the so-called timber and stone act until the applicant
has, in due form, submitted his final proofs; paid the purchase price for
the land and the necessary fees to the local officers. See instructions
to the Director of the Geological Survey of January 13, 1904 (32 L. D.,
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387). And it would seem that unless and until such proofs have been
passed upon and approved by the land department, no vested rights
can attach to land applied for under said act. See Cosmos Co. v. Gray
Eagle Co. (190 U. S., 301, 311, 312). Until a vested right does attach
to a tract of public land, the same may be suspended from disposition
and sale under the public land laws by the order or with the approval
of the Secretary of the Interior. See Leaming v. McKenna (31 L. D.,
318, 320, and authorities there cited). The tract in question was sus-
pended from disposition and sale prior to the time fixed by the notice
for the submission of final proofs, hence no rights to the tract were
vested in the applicant at the date of the order of suspension. It fol-
lows that the order of suspension of February 1, 1902, in so far as it
affected the tract in question, was within the power of the Secretary
of the Interior to make. But, independently of this order of suspen-
sion, the order of withdrawal of April 20, 1903, was sufficient to defeat
the application, as the applicant at that time had not acquired any
vested right to the tract, inasmuch as his final proofs had not been
approved or accepted by any officer of the land department. See
instructions to the Director of the Geological Survey, spra, wherein
it was held that:

Withdrawals made by the Secretary of the Interior under authority of the act of
June 17, 1902, of lands which, in his judgment, are required for any irrigation works
contemplated under the provisions of said act, have the force of legislative with-
drawals and are therefore effective to withdraw from other disposition all lands
within the designated limits to which a right has not vested.

In respect to the second contention of the applicant, in view of the
above holdings, the consideration and determination by your office of
the issues raised by the protest could have served no good purpose
and therefore were unnecessary.

Your office decision is accordingly affirmed.

SURVEY-ISLANDS-NOTICE.

ROBERT L. SHEPPARD.

Notice of applications for the survey of islands not designated upon the township
plats of survey must be served on the owners of the opposite shores and upon
the authorities of the State within which such islands are situated.

The approval of a township survey which purports to show that all public lands
within the limits of such township have been surveyed, raises such a strong
presumption in favor of the correctness of such survey that no additional surveys
should be made, except upon clear proof of evident mistake or fraudulent
conduct on the part of those charged with the execution of the surveys.

Secretary Hitehcock to the Commi-tissioner of the General Land Offce,
(F. L. C.) ildrok 2, 1904. (E. F. B.)

With your letter of April 15, 1903, you transmit the application of
Robert L. Sheppard for the survey of several islands in the State of
Wisconsin.
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The matter originally came before your office upon the application
of said Sheppard to locate Valentine scrip upon certain described
islands, to wit:

Five islands in Crab Lake and two islands in Armour Lake, located
in T. 43 N., R. 6 E.

Five islands in Ox Bow Lake, which lies partly in townships 44
north, ranges 6 and 7 east, and township 43, R. 6 E

One island in Lynx Lake in T. 43 N., R. 7 E.
Three islands in Tenderfoot Lake, and three islands in Big Lake, in

T. 43N.,R. 8E.
One island in Lake Mamie in T. 43 N., R. 9 E.
Upon receipt of said application your office, by letter of March 7,

1903, notified the applicant that the Department had previously
approved an application for the survey of three of said islands in Crab
Lake, filed by J. W. Whiteside, of Bessemer, Michigan, and that
before action could be taken upon his application to locate the scrip
he must file an application for the survey of the islands not embraced
in Whiteside's application, and that in the meantime his application to
locate the scrip would be suspended. Sheppard thereupon filed an
application for the survey of all of said islands, except the three
embraced in Whiteside's application, but he did not serve it upon the
owners of the lands on the opposite shores and upon the State
authorities. Because of such failure you refused to recommend it for
approval.

While Sheppard's application was pending before your office Will
T. Walter filed eleven applications for the survey of islands in said
townships 43 north, ranges 6 and 7 east, including four islands in Crab
Lake and two islands in Lynx Lake, which you state may possibly be
different from the islands in those lakes described in Sheppard's appli-
cation. Walter also failed to serve notice of his application upon the
owners of the lands on the opposite shores and upon the State author-
ities, both applicants giving as a reason for their failure to serve such
notice that under the decision of the Department in Patrick Brazil et al.
(17 L. D., 326) it is not required.

Townships 43 north, ranges 6, 7, 8 and 9 east, and 44 north, 6 and 7
east, were all surveyed as early as 1865. Most of them in 1862. The
islands described in the applications are not designated upon the town-
ship plats of survey, but from the character of the land as described
in the affidavits filed in support of the application there is at least a
fairprirnafacie showing that the islands were in existence at the date
of the township surveys.

The only question now presented is simply whether these and similar
applications will be disposed of upon an ex parte showing, without
service upon any one, or whether the applicant will be required in all
cases to serve notice of his intention to apply for such surveys upon
the owners of lands on the opposite shores and upon the State, in
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order that they may have opportunity to present any sufficient reason
why the survey should not be made.

In the Brazil case it was stated that in Wisconsin the rule is that the
proprietor of lands on navigable streams takes to the middle thread
of the current, subject to the public easement, or right of navigation,
but that as to lakes which are navigable or adapted to the transporta-
tion by boats of the products of the country, the water's edge is the
boundary of the title of the riparian proprietor, these rights resting
upon title to the bank of the water, and not upon title to the soil under
the water.

Upon the e parte and prima facie showing made in that case (the
application not having been served on any one), it was determined
that the islands involved therein were in existence at the date of the
survey of the township in substantially the same form as they were at
the time of the filing of the application. That being the condition of
the land the State would not be entitled to them under any condition,
and, as the title of the shore proprietors did not extend to any land
that was not in fact an accretion to the natural shore of the lake, it
was immaterial as to them whether the islands existed at the date of
survey or were formed afterwards. Upon this principle it was held
that such owners were not entitled to notice, as thev could have no
interest that would be affected by the survey and disposal of the land.

If the statements contained in the application and accompanying
papers as to the existing condition of the islands, and as to the alleged
facts upon which applicants predicate their contention that the islands
were in existence at the date of survey, be accepted as true without
further investigation, as was done in the Brazil case, it would be
unnecessary to serve any one with notice of the intention to apply for
a survey of such islands, but, as the actual condition may be shown to
be vastly different by the owners of the shores, or as the State might
present facts showing that the islands did not exist at the date of sur-
vey, the safest rule in all cases as a matter of practice would be to
require notice of all applications for surveys to be served on the own-
ers of the opposite shores and upon the State authorities, not only in
the State of Wisconsin, but in all the States. It merely prescribes a
rule of practice to aid the land department in determining whether
any further surveys shall be made in a township where the field-notes
and township plats show that no public lands were left unsurveyed.

Touching upon the merits of the applications, it is sufficient to say
that while the government may always correct its surveys, or make
additional surveys in any township, of lands left unsurveyed, where
such surveys or resurveys will not affect th6 rights of others, yet
where an approved township survey purports to show that all public
lands within the limits of such township have been surveyed, it raises
such a strong presumption in favor of the correctness of such survey
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that no additional surveys should be made, except upon clear proof of
evident mistake or fraudulent conduct on the part of those charged
with the execution of the surveys. George S. Whitaker et al. (32
L. D., 329).

Evidently the purpose of the applicants is to utilize these small
islands for summer homes. The greater number of them are of too
limited an area for any practical agricultural use, but in the aggregate
they constitute a considerable quantity of land in each of the lakes.
- If the true condition of the islands is as stated in the application, a
condition is presented which would justify the survey of these numer-
ous islands as tracts or parcels of the public domain, if after all
persons whose rights might be affected thereby have been given an
opportunity to be heard, and no objection is made thereto.

You will therefore notify the applicants that theymust serve notice
of their application upon the owners of the opposite shores and upon
the State authorities, and if no objection be filed against the granting
of such application you may have the survey made by a surveyor
detailed from your office, in the manner as suggested in your letter.

It is not intended by any expression herein to indicate how the land
will be disposed of. That question will be determined at the proper
time.

MINING CLool-LOCATION-NVALID ENTRY.

ADAMS ET AL. V. POLGLASE ET AL.

A location under the mining laws made upon land covered by a subsisting mineral
entry becomes effective upon the cancellation of such entry, if rights thereunder
are then being and are thereafter asserted according to such laws.

Secretary lJitcicock to the Conmmissioner of the General Land Ofice,
(F. L. C.) 11larch 5, 1904. (G. J. H.)

December 29, 1887, Joseph Ramsdell made mineral entry No. 1636,
for the Maud S. lode claim, survey No. 2125, Helena, Montana.

January 24, 1888, Thomas Polglasc, sr., et al. filed a protest against
said entry, alleging, among other things, that not over 250 in labor
and improvements had ever been expended upon or for the benefit of
the Maud S. claim. Hearing upon said protest was ordered by your
office and duly had, at which both parties appeared and submitted
testimony. From the testimony so submitted the local officers found
that not more than $250 in labor and improvements had been expended
upon or for the benefit of the Maud S. claim and recommended can-
cellation of the entry. Upon appeal, your office by decision of July
29, 1891, affirmed said finding and held the entry for cancellation.
Upon further appeal, your office decision was affirmed by departmental
decision of June 1, 1892 (not reported), and the entry was canceled
June 29, 1892.
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September 17, 1892, Polglase et al. made application for patent for
the Ramsdell lode mining claim, covering the same ground embraced
in the Maud S. entry, based upon a location alleged to have been made
January 1, 1888. Notice of said application was duly published and
posted. During the period of publication an adverse claim was filed
in the local office by the Maud S. claimants and suit was timely brought
thereon in court.

December 30, 1899, Walter W. Adams et a., claiming the ground
in controversy under an alleged relocation thereof January 31, 1894,
as the Adverse lode mining claim, filed a protest against the Ramsdell
application for patent, on the ground that the alleged location by the
Ramsdell lode claimants was void because at the time made the ground
covered thereby was embraced in the Maud S. entry.

Such proceedings were had upon the suit brought by the Maud S.
claimants that it was dismissed by them October 15, 1901.

March 8, 1902, the local officers, considering the protest by Adams
et a., recommended the rejection of the application for patent, on the
ground that at the time of the alleged location by the Ramsdell lode
claimants the ground embraced therein was segregated from the public
domain by the Maud S. entry. On appeal, your office, by decision of
February 6, 1903, reversed the action of the local officers and dismissed
the protest. A motion for review was made and subsequently denied.
The case i before the Department on appeal by the protestants.

It is contended by the protestants, in substance, that the location
upon which the Ramsdell application is based is absolutely void because
made upon land at that time segregated from the public domain by the
then-subsisting Maud S. entry.

The Maud S. entry was canceled by the land department, as the
result of the proceedings had on the protest filed by the Ramsdell lode
claimants, on the ground that an expenditure of the value of $500 in
labor or improvements had never been made upon or for the benefit of
the Maud S. claim, as required by section 2325 of the Revised Stat-
utes. Compliance with this requirement of the statute prior to the
expiration of the period of publication is an indispensable prerequisite
to entry and patent, and without such compliance there can he no valid
entry. It may be conceded, however, that while the Maud S. entry
stood uncanceled of record, the lands covered thereby were not prop-
erly subject to location. But when that entry was canceled, the lands
from such date became subject to location, and the prior location by
the Ramsdell lode claimants became from such time effective, if rights
thereunder were then being, and were thereafter asserted according to
the mining law. On this question there does not seen to be any doubt.
See Noonan v. The Caledonia Gold Mining Company (121 U. S., 393).

The pr6 testants allege a relocation of the ground in question after
the expiration of the period of publication of notice of the application
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for patent, thus setting up a claim adverse to that of the applicants,
and raising a question which, under the statute, could only be deter-
mined by the courts in an adverse proceeding. It becomes necessary
to inquire, therefore, whether or not the applicants have been so far
negligent in carrying their patent proceedings to completion as to
necessitate remitting them to their original situation, in order that
opportunity may be afforded, upon the institution of new patent pro-
ceedings, for the determination, by " a court of competent jurisdic-
tion," of the newly-asserted adverse right of possession. (Lucky
Find Placer Claim, 32 L. D., 200, 202.)

As a result of the filing of the adverse claim by the Maud S. claim-
ants, and the timely institution of suit thereon, all further proceedings
upon the application for patent, with the exception of the publication
of notice and the filing of proof thereof, were stayed by the statute
(Sec. 2326, R. S.) until the termination of the adverse suit, which was
dismissed October 15, 1901. On that date the present protest was
pending, and has since prevented the applicants from carrying their
patent proceedings to completion. At no time since the expiration of
the period of publication of notice of the application for patent have
the conditions been such that the applicants could have paid for the
land and made entrv of their claim. They can not therefore be charged
with negligence. (Marburg Lode Mining Claim, 30 L. D., 202, 209.)

Your office decision dismissing the protest is affirmed, and, unless
other objection appear, entry under the Ramsdell application will be
allowed.

SCHOOL LAND-INDEMNITY-MINERAL- LAND-NOTICE.

STATE OF COLORADO.

If at any time prior to the approval of a selection of indemnity school lands a mining
location, claim, or entry, be made within the township in which the lands sought
to be selected are located, publication of notice of such selection will be required,
although at the time when the selection was proffered there was no mining loca-
tion or claim in such township.

Secretary Hitclicock to the Commnissioier of the General and Offce,
(F. L. C.) lfarelh 5, 1904. (F. W. C.)

The State of Colorado has appealed from your office decision of June
29, 1903, requiring a publication in accordance with rule 102 of the
mining circular of July 26, 1901 (31 L. D., 453), of a certain list of
indemnity school land selections known as list 7, Glenwood Springs,
Colorado, land office series.

It appears that a notice of the selection of a portion of the lands
included in said list was published in the Routt County Sentinel but
not for the required period of sixty days, and that no proof was fur-
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nished of the posting of the publication in the local land office for the
full period of sixty days, as required by said rule. Further, certain
tracts included in said list and described in vour office decision were
not included in the publication. You therefore required a republica-
tion and posting and that the publication include all of the lands
selected.

The paragraph of the mining regulations referred to is as follows:

Where a railroad company seeks to select lands not returned as mineral, but within
six miles of any mining location, claim, or entry, or where in the case of a selection
by a State, the lands sought to be selected are within a township in which there is a
mining location, claim, or entry, publication must be made of the lands selected at
the expense of the railroad company or State for a period of sixty days, with posting
for the same period in the land office for the district in which the lands are situated,
during which period of publication the local land officers will receive protests or
contests for any of said tracts or subdivisions of lands claimed to be more valuable
for mining than for agricultural purposes.

In the circular of March 6, 1903 (32 L. D., 39), it is provided by
rule :

Where land sought to be selected has not been returned as mineral but is within a
township in which there is a mining location, claim or entry, publication thereof
must be made, at the expense of the State, for a period of sixty days, with posting
for the same period in the district local land office, and during such period of publi-
cation the local land officers may receive protests or contests as to any of the tracts
claimed to be more valuable for mining than agricultural purposes.

In its appeal the State urges that it should not be required to make
publication as to certain described tracts, for the reason that when its
application to select was made there was no mineral claim of record of
any kind in the township, and that the subsequent discovery of mineral
within the township would not bring such selection within the rule
requiring publication.

Until the selection is approved by the Secretary of the Interior
there is, in fact, no selection, only preliminary proceedings looking to
that end, and if it appear at any time prior to such approval that there
has been a mining location, claim or entry made within the township
in which the lands are sought to be selected, publication will be required
under the circular before referred to. With regard to the publication
heretofore made of a portion of the lands included in said list 7,
by the State, as the publication was not for the full period, your office
rightly required a new publication.

Upon consideration of the entire matter, therefore, the decision of
your office is affirmed.
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TOWN-SITE PROOF UNDER SECTIONS 2387 TO 2389, REVISED STATUTES.

INSTRUCTIONS.

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

aVsliinqton, D. (2., Jan vary 6, 1904.
Registers and Receivers, United States Zand Offices.

GENTLEMEN: I herewith submit for your guidance the following
instructions:

When town-site proof has been submitted, under sections 2387 to
2389, inclusive, of the United States Revised Statutes, you will, if you
approve the same, forward it to this office, with your recommendation,
without collecting the purchase money and without issuing the final
papers. If the proof submitted to this office is found satisfactory and
no objections exist in your office, you will, upon payment of the
purchase price, issue the final papers.

J. H. FMkPLE, Acti.ng Connnzsszoner.
Approved:

E. A. HITCHCOCK, Secretary.

REGULATIONS CONCERNING RAILROAD RIGHT OF WAY OVER THE
PUBLIC LANDS.

The following is a copy of an act of Congress approved Act March 3,

March 3, 1875, entitled "An act granting to railroads the
right of way through the public lands of the United States:"

Be it enacted by the Senate and House of Representatives of the United
States of America in Congress assembled, That the right of way through Right tf waygranted through
the public lands of the United States is hereby granted to any railroad public lands.

company duly organized under the laws of any State or Territory,

except the District of Columbia, or by the Congress of the United

States, which shall have filed with the Secretary of the Interior a copy

of its articles of incorporation, and due proofs of its organization under

the same, to the extent of one hundred feet on each side of the central Width of right

line of said road; also the right to take, from the public lands adjacent of Way.

to the line of said road, material, earth, stone, and timber necessary

for the construction of said railroad; also, ground adjacent to such

right of way for station buildings, depots, machine shops, side tracks, Station build-

turn-outs, and water stations, not to exceed in amount twenty acres ings, etc.

for each station, to the extent of one station for each ten miles of its

road.
SEC. 2. That anv railroad company whose right of way, or whose Joint use ofcanyan, pass, or

track or roadbed upon such right of way, passes through any canyon, defile.

pass, or defile, shall not prevgnt any other railroad company from the

use and occupancy of said canyon, pass, or defile, for the purposes of

its road, in common with the road first located, or the crossing of

other railroads at grade. And the location of such right of way

through any canyon, pass, or defile shall not cause the disuse of any
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wagon or other public highway now located therein, nor prevent the
location through the same of any such wagon road or highway where
such road or highway may be necessary for the public accommodation;
and where any change in the location of such wagon road is neces-
sary to permit the passage of such railroad through any canyon,
pass, or defile, said railroad company shall, before entering upon the
ground occupied by such wagon road, cause the same to be recon-
structed at its own expense in the most favorable location, and in as
perfect a manner as the original road: Provided, That such expenses
shall be equitably divided between any number of railroad companies
occupying and using the same canyon. pass, or defile.

Condemnation SEC. 3. That the legislature of the proper Territory may provide for
lands and pos- the manner in which private lands and possessory claims on the pub-
sessory claims. lic lands of the United States may be condemned; and, where such

provision shall not have been made, such condemnation may be made
in accordance with section three of the act entitled "An act [to amend
an act entitled an act] to aid in the construction of a railroad and tele-
graph line from the Missouri River to the Pacific Ocean, and to secure
to the Government the use of the same for postal, military, and other
purposes, approved July first, eighteen hundred and sixty-two,"
approved July second, eighteen hundred and sixty-four.

Filing of map. SEc. 4. That any railroad company desiring to secure the benefits of
this act shall, within twelve months after the location of any section

Surveyed and of twenty miles of its road, if the same be upon surveyed lands, and, if
,i naur veyedlands, upon unsurveyed lands, within twelve months after the survey thereof

by the United States, file with the register of the land office for the
district where such land is located a profile of its road; and, upon

Approval, approval thereof by the Secretary of the Interior, the same shall be
noted upon the plats in said office; and thereafter all such lands over
which such right of way shall pass shall be disposed of subject to such

Forfeiture. right of-way: Provided, That if any section of said road shall not be
completed within five years after the location of said section, the
rights herein granted shall be forfeited as to any such uncompleted
section of said road.

Not to apply to SEC. 5. That this act shall not apply to any lands within the limits
reservations, of any military, park, or Indian reservation, or other lands specially

reserved from sale, unless such right of way shall be provided for by
treaty stipulation or by act of Congress heretofore passed.

SEC. 6. That Congress hereby reserves the right at any time to alter,
amend, or repeal this act, or any part thereof.

Approved, March 3, 1875. (18 Stat., p. 482.)
1Ac9t tarch By the act of Congress, approved March 3, 1899 (30

Stat. 1233), it is provided:
Right of way That in the form provided by existing lair the Secretary of the Interior

over forest re-serves or reser- may file and approve surveys and plats of any right of way for a wagon
voir sites. road, railroad, or other highway over and across any forest reservation

or reservoir site when in his judgment the public interests will not be
injuriously affected thereby.

Natureof grant. 1. The act of March 3, 1875, is not in the nature of a
grant of lands; but it is a base or qualified fee, giving the
possession and right of use of the land for the purposes
contemplated by the law, a reversionary interest remain-
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ing in the United States, to be conveyed by it to the per-
son to whom the land may be patented, whose rights will
be subject to those of the grantee of the right of way.
All persons settling on a tract of public land, to part of No deduction

which right of way has attached, take the same subject to g y.

such right of way, and at the full area of the subdivision
entered, there being no authority to make deduction in
such cases. If a settler has a valid claim to land existing Rights of prior

at the date of the filing of the map of definite location, his
right is superior, and he is entitled to such reasonable
measure of damages for right of way as may be deter- Damages.

mined upon by agreement or in the courts, the question
being one that does not fall within the jurisdiction of this
Department.

2. Whenever a right of way is located upon a forest or u Right of wayupon :forest re-
timber-land reserve the applicant must file a stipulation t ervesp stipula-

under seal incorporating the following:
(1) That the proposed right of way is not so located as Interference.

to interfere with the proper occupation of the reservation
by the Government.

will no timer from theCutting tim-(2) That the applicant will cut no timber from ther.
reserve outside the right of way.

(3) That the applicant will remove no timber within the brush, etc. g

right of way, except only such as is rendered necessary by
the proper use and enjoyment of the privilege for which
application is made, and that he will also remove from the
reservation, or destroy, under proper safeguards, as deter-
mined by this office, all standing, fallen, and dead timber,
as well as all tops, lops, brush, and refuse cuttings on the
right of way, for such distance on each side of the central
line as may be determined by the General Land Office to
be essential to protect the forest from fire to the fullest
extent possible.

(4) That the applicant will furnish free of charge such Ai4s
t
ane in

assistance in men and material for fighting fires as may be
spared without serious injury to the applicant's business.
(Acting Secretary, September 2, 1902.)

The applicant will also be required to give bond to the Bond.

Government of the United States, to be approved by the
Commissioner of the General Land Office, such bond stip-
ulating that the makers thereof will pay to the United
States "for any and all damage to the public lands, tim-
ber, natural curiosities, or other public property on such
reservation, or upon the lands of the United States, by
reason of such use and occupation of the reserve, regard-
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less of the cause or circumstances under which such
damage may occur." A bond furnished by any surety
company that has complied with the provisions of the act
of August 13, 1894 (28 Stat., 29), will be accepted, and
must run in the terms of the stipulation above quoted.
The amount of the bond can not be fixed until the appli-
cation has been submitted to the General Land Office,
when a form of bond will be furnished and the amount
thereof fixed.

No constmre- No construction can be allowed on a reservation untiltion on reserve
in adance of a¶P an application for right of way has been regularly filed in
permission. accordance with the laws of the United States and has been

approved by the Department, or has been considered by
this office or the Department, and permission for such
construction has been specifically given.

Acquiringright 3. Whenever any right of way shall pass over private
of way over pri-
vate land, etc. land or possessory claims on lands of the United States,

condemnation of the right of way across the same may be
made in accordance with the provisions of section 3 of the

Sec. 2288, U- S act or the right can be purchased as provided by sectionR.S.,asamended rgt pchsdb
by sec,3, act 2288 of the Revised Statutes, as amended by section 3 of

the act of March 3, 1891 (26 Stat., 1095).
Right of way 4. Lines of route or station grounds lying partly upon

partly on nsor-
veyed land. unsurveyed. land can be approved if the application and

accompanying maps and papers conform to these regula-
tions, but the approval will only relate to that portion
traversing the surveyed lands. (For right of way wholly
on unsurveyed land; see paragraphs 16 and 17.)

5. Any railroad company desiring to obtain the benefits
of the law is required to file, through this office, or they
may be filed with the register of the land district in which
the principal terminus of the road is to be located, who
will forward them to this office-

Articles of in- First. A copy of its articles of incorporation, duly
certified to by the proper officer of the company under its
corporate seal, or by the secretary of the State or Terri-
tory where organized.

State laws. Second. A copy of the State or Territorial law under

which the company was organized, with the certificate of
the governor or secretary of the State or Territory that
the same is the existing law.

Evidence of Third. When said law directs that the articles of asso-filing with State
officer. ciation or other papers connected with the organization be

filed with any State or Territorial officer, the certificate of
such officer that the same have been filed according to law,
with the date of the filing thereof.
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Fourth. When a company is operating in a State or Ter- Operating inSate other than
ritory other than that in which it is incorporated, the cer- that in which in-

tificate of the proper officer of that State or Territory is
required that it has complied with the laws of such State
or Territory governing foreign corporations, to the extent
required to entitle the company to operate in such State
or Territory.

No forms are prescribed for the above portion of the
proofs required, as each case must be governed to some
extent by the laws of the State or Territory.

Fifth. The official statement, under seal of the proper. Completion oforganization.
officer, that the organization has been completed; that the Form 1-

company is fully authorized to proceed with the construc-
tion of the road according to the existing law of the State
or Territory in which it is incorporated. (Form 1, p. 489.)

Sixth. A certificate by the president, under the seal of List of officers.

the company, showing the names and designations of its offi-
cers at the date of the filing of the proofs. (Form 2, p. 490.)

Seventh. If certified copies of the existing laws regard- lieruificate laisn
ing such corporations, and of new laws as passed from time
to time, be forwarded to this office by the governor or sec-
retary of any State or Territory, a company organized in
such State or Territory may file, in lieu of thel;equirements
of the second subdivision of this paragraph, a certificate of
the governor or secretary of the State or Territory that no
change has been made since a given date, not later than that
of the laws last forwarded.

6. The word profile as used in this act is.understood to Profile under-

intend a map of alignment. All such maps and plats of of alignment.
Filing in local

station grounds are required by the act to be filed with the office.

register of the land office for the district where the land is
located. If located in more than one district, duplicate Loecathaon ne
maps and field notes need be filed in but one district, and land district.

single sets in the others. The maps must be drawn on Preparation of

tracing linen, in duplicate, and must be strictly conform-
able to the field notes of the survey of the line of route or
of the station grounds.

7. The maps should show any other road crossed, or withConnection
which connection is made; and whenever possible the sta-
tion number on the survey thereof at the point of inter-
section. All such intersecting roads must be represented
in ink of a different color from that used for the line for
which applicant asks right of way. Field notes of the Field notes.

surveys should be written along the line on the map. If
the map would thereby be too much crowded to be easily
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read, then duplicate field notes should be filed separate
from the map, and in such form that they may be folded

Station num-for filing. In such case it will be necessary to place on
bers.

the map only a sufficient number of station numbers to
make it convenient to follow the field notes on the map.
In all cases station numbers should be given on the map
where changes of numbering occur and where the lines of
the public surveys are crossed, with distances to the near-

Reference to est existing corner. The map must also show the lines of
initial and ter--a
minal points. reference of initial and terminal points, with their courses

and distances.
Typewritten 8. Typewritten field notes, with clear carbon copies, are

preferred whenever separate field notes are necessary, as
they expedite the examination of applications. The field
notes, whether given on the map or filed separately, must
be so complete that the line may be retraced from them on

True or mag- the ground. They should show whether lines were run
nletie bearingsTe

on true or magnetic bearings; and in the latter case the
variation of the needle and date of determination must be
stated. One or more bearings (or angular connections

Ten-mile sec- with public-survey lines) must be given. The 10-mile
tions.

sections must be indicated and numbered on all lines of
road submitted.

Scale. 9. The scale of maps showing the line of route should

be 2,000 feet to an inch ordinarily, but when absolutely
necessary the scale may be increased to 1000 feet to an
inch. These scales are fixed so that maps may be readily
handled and filed. In most cases, by furnishing separate
field notes an increase of scale may be avoided. Plats of
station grounds should be drawn on a scale of 500 feet to
an inch, and must be filed separately from the map of the
line of route. Such plats should show enough of the line
of route to indicate the position of the tract with reference
thereto.

Public-land 10. All subdivisions of the public surveys represented
subdivisions.

on the map should have their entire boundaries drawn, and
on all lands affected by the right of way the smallest legal
subdivisions (40-acre tracts and lots) must be shown.

Initial and ter- 11. The termini of the line of road should be fixed by
msinal points.

reference of course and distance to the nearest existing
corner of the public survey. The map, field notes, engi-
neer's affidavit, and president's certificate (Forms 3 and 4,
p. 490) should each show these connections. The com-
pany must certify in Form 4 that the road is to be oper-
ated as a common carrier of passengers and freight. A
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tract for station grounds must be similarly referenced and
described on the plat and in Forms 7 and 8 (p. 491), except
when the tract conforms to the subdivisions of the public
surveys, in which case it may be described in the forms
according to the subdivisions.

12. When either terminal of the line of route is upon connectionson nsuryeyed
unsurveyed land, it must be connected by traverse with an land

established corner of the public survey, if not more than
6 miles distant from it, and the single bearing and dis-
tance from the terminal point to the corner computed and
noted on the map, in the engineer's affidavit, and in the
president's certificate (Forms 3 and 4). The notes and all
data for the computation of the traverse must be given.

13. When the distance to an established corner of the Connectionswith natural o-
public survey is more than 6 miles, this connection will entrmOnu-

be made with a natural object or a permanent monument ments.
which can be readily found and recognized, and which
will fix and perpetuate the position of the terminal point.
The map must show the position of such mark, and course
and distance to the terminus. There must be given an
accurate description of the mark and full data of the
traverse, as required above. The engineer's affidavit and
president's certificate (Forms 3 and 4) must state the con-
nections. These monuments are of great importance.

14. When the line of route lies partly on unsurveyed ineorao'teon
land, each portion lying within surveyed and unsurveyedurveyed land

seaaey stat-
land will be separately stated in Forms 3 and 4, by con- ed.

nection of termini and length, as though each portion
were independent.

15. When lands desired for station grounds lie partly dittogr
on unsurveyed land, the areas of the several parts on sur-
veyed and unsarveyed land must be separately stated on
the map and in Forms and 8.

16. Maps or plats of lines of route or station grounds 0Aaps of right
way on nsur-lying wholly on unsurveyed lands may be received and eyed land filedfor information.

placed on file in the General Land Office and the local land
office of the district in which the same is situated, for
general information, and the date of filing will be noted
thereon; but the same will not be submitted to nor ap-
proved by the Secretary of the Interior, as the act makes
no provision for the approval of any but maps showing
the location in connection with the public surveys. The
filing of such maps or plats will not dispense with the fil-
ing of maps or plats after the survey of the lands and
within the time limited in the act granting the right of
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way, which map or plat, if in all respects regular when
filed, will receive the Secretary's approval.

mInitiland tern 17. In filing such maps or plats the initial and terminal.
points will be fixed as indicated in paragraphs 12 and 13.

crossingofpib- 18. Whenever the line of survey crosses a township orlie survey lines.
section line of the public survey, the distance to the nearest
existing corner should be ascertained and noted. The map
or plat should show these distances and the station numbers
at the points of intersection. When field notes are sub-
mitted, they should also contain these distances and station
numbers.

19. The engineer's affidavit and president's certificate
must be written on the map, and must both designate by
termini and length, in miles and decimals, the line of route

Forms 3 and 4. for which right of way application is made. (See Forms 3
and 4, p. 490.) Station grounds must be described by

Forms 7ands, initial point and area in acres (see Forms 7 and 8, p. 491);
and when they are on surveyed land the smallest legal sub-
division in which they are located should be stated. No
changes or additions are allowable in the substance of any
forms, except when the essential facts differ from those
assumed therein. (See paragraph 11.)

Spurs, etc. 20. Where right of way is desired for spurs or short
branch lines which will not greatly enlarge the size of the
map, they may be shown on the same map with the main
line, and should be separately described in the forms by
termini and length. For longer branch lines separate
maps should be filed.

Notation of il- 21. When maps are filed, the register will note on each
ing. the name of the land office and the date of filing, over his

written signature. Notations will also be made on the
records of the local land office, as to each unpatented tract
affected, that application for right of way is pending,

Certificate as giving date of filing and name of applicant. The register
to unpatentedwilsgaue a
lands. will certify on each map, over his written signature, that

unpatented land is affected by the proposed right of way.
The maps and field notes in duplicate, and any other papers
filed in connection with the application, will then be

Transmissionpromptly transmitted to the General Land Office with
and report to
General Land report that the required notations have been made on the
Office.

Existing valid records of the local land office. Any valid right existing
at the date of the filing of the right of way application
will not be affected by the filing or approval thereof.
(See paragraph 1.) If no unpatented land is involved in
the application, the local officers will reject it, allowing
the usual right of appeal.
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22. Upon the approval of a map of location by the Sec- Notation of ap-

retary of the Interior the duplicate copy will be sent to
the local officers, who will mark upon the township plats
the line of the railroad or location of station grounds, as
laid down on the map or plat. They will also note, in-ink,
on the tract books, opposite each tract marked as required
by paragraph 21, that the same is to be disposed of subject
to the right of way for the railroad company's line of road
or station grounds.

23. When the railroad is constructed, an affidavit of the Evidence'of

engineer and certificate of the president (Forma 5 and 6,
p. 490) trust be filed in the local office, in duplicate, for
transmission to this office. No new map will be required,
except in case of deviations from the right of way pre-
viously approved, whether before or after construction,
when there must be filed new maps and field notes in full,
as herein provided, bearing proper forms, changed to
agree with the facts in the case. The map must showtio.Amended ica

clearly the portions amended, or bear a statement describ-
ing them, and the location must be described in the forms
as the am ended survey and the amended definite location.
In such cases the company must file a relinquishment, Relinquish-

under seal, of all rights under the former approval as to
the portions amended, said relinquishment to take effect
when the map of amended definite location is approved by
the honorable Secretary.

W. A. RICHARDS,

Conmissioner of the Goieral -Land Office.

Approved, February 11, 1904.
E. A. HITCHCOCK,

Secretary of the Iterior.

FORMS FOR DUE PROOFS, AND VERIFICATION OF MAPS OF RIGHT OF

WAY FOR RAILROADS.

FORM 1.

I, , secretary (or president) of the company, do hereby certify
that the organization of said company has been completed; that the company is
fully authorized to proceed with construction according to the existing laws of the
State (or Territory) of ; and that the copy of the articles of association (or
incorporation) of the company filed in the Department of the Interior is a true and
correct copy of the same.

In witness whereof I have hereunto set my name and the corporate seal of the
company.

[SEAL OF COMPANY.] -

of the Company.

4189
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FORM 2.
STATE OF I

County of , Ss:
I, , do certify that I am the president of the company, and

that the following is a true list of the officers of the said company, with the full
name and official designation of each, to wit: (here insert the full name and official

designation of each officer.)
[SEAL OF COMPANY.]

President of Company.

FORM 3.
STATE OF

County of , Ss:
, being duly sworn, says he is the chief engineer of (or is the person

employed to make the survey by) the company; that the survey of the said

company's line of railroad described as follows: (here describe the line of route as
required by paragraph 11), a length of miles, was made by him (or under his

direction) as chief engineer of (or as surveyor employed by) the company and under
its authority, commencing on the day of , 190-, and ending on the -
day of , 190-; and that the survey of the said line is accurately represented
on this map and by the accompanying field notes.

Sworn and subscribed to before me this - day of , 190-.
[SEAL.]

Notary Public.

FoRM 4.

I, -, do hereby certify that I am president of the company;
that , who subscribed the accompanying affidavit, is the chief engi-

neer of (or was employed to make the survey by) the said company; that the
survey of the said railroad, as accurately represented on this map and by the
accompanying field notes, was made under authority of the company; that the

company is duly authorized by its articles of incorporation to construct the said rail-
road upon the location shown upon this map; that the said survey as represented on
this map and by said field notes was adopted by resolution of its board of directors on
the - day of , 190-, as the definite location of the said railroad, described
as follows: (describe as in Form 3); and that this map has been prepared to be filed

in order to obtain the benefits of the act of Congress approved March 3, 1875, entitled
"An act granting to railroads the right of way through the public lands of the

Tnited States." I further certify that the said railroad is to be operated as a com-
mon carrier of passengers and freight.

President of the Company.
Attest:
[SEAL OF COMPANY.]

Secretary.

FORa 5.
STATE OF

County of , ss:
, being duly sworn, says that he is the chief engineer of (or was

employed to construct) the railroad of the company; that said railroad has
been constructed under his supervision, as follows: (describe as in paragraph 12),
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a total length of miles; that construction was commenced on the day of
* Y ,190-, and completed on the day , 190-; and that the con-
structed railroad conforms to the map and field notes which received the approval
of the Secretary of the Interior on the - day of , 190-.

Sworn and subscribed to before me this - day of ,190-.
[SEAL.]

Notary Public.

FoRM 6.

I, , do hereby certify that I am the president of the company;
that the railroad described as follows: (describe as in Form 5) was actually con-
structed as set forth in the accompanying affidavit of , chief engineer
(or the person employed by the company in the premises); that the location of the
constructed railroad conforms to the map and field notes approved by the Secretary
of the Interior on the day of , 190-; and that the company has in all
things complied with the requirements of the act of Congress approved March 3,
1875, entitled "An act granting to railroads the right of way through the public lands
of the United States."

President of the Company.
Attest:
[SEAL OF COMPANY.] I

Secretary.

FORM 7.
STATE OF

County of , ss:
, being duly sworn, says he is the chief engineer of (or is the person

employed to make the survey bv) the company; that the survey of the tract
described as follows: (here describe as required by paragraph 11) an area of
acres, and no more, was made by him (or under his direction) as chief engineer of
the company (or as surveyor employed by the company), and under its authority,
commencing on the day of ,190-, and ending on the - day of 1
190-; that the survey of the said tract is accurately represented on this plat and by
the accompanying field notes; that the company has occupied no other grounds
for similar purposes upon public lands within the section of 10 miles, from the
mile to the mile, for which this selection is made; that, in his belief, the said
grounds are actually and to their entire extent required by the company for the
necessary uses contemplated by the act of Congress approved March 3, 1875, entitled
"An act granting to railroads the right of way through the public lands of the United
States."

Subscribed and sworn to before me this day of , 190-.
[SEAL.] -

Notary Public.

FORM S.

I, , do hereby certify that I am president of the company;
that , who subscribed the accompanying affidavit, is the chief engineer
of (or was employed to make the survey by) the said company; that the survey of
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the tract described as follows: (here describe as in Form 7) an area of- acres,
and no more, was made under authority of the company; that the said survey, as
represented on this map and by said field notes, was adopted by resolution of its
board on the - day of , 190-, as the definite location of said tract for station
grounds; that the company has occupied no other grounds for similar purposes upon
public lands within the section of 10 miles, from the mile to the - mile, for
which this selection is made; that, in his belief, the said grounds are actually and to
their entire extent required by the company for the necessary uses contemplated by
the act of Congress approved March 3, 1875, entitled "An act granting to railroads
the right of way through the public lands of the United States."

President of the Company.
Attest:

[SEAL OF COMPANY.]

Secretary.

INDIAN LANDS-BITTER ROOT VALLEY-PATENT UNDER TIMBER AND
STONE ACT.

HARRY DORMAN.

Lands in the Bitter Root Valley above Lolo Fork, opened to settlement by the act
of June 5, 1872, are not subject to disposal under the timber and stone act; but
where such lands have been sold under the latter act, and patents have issued
therefor, no rights will be recognized as initiated against such lands by an appli-
cation to purchase the same under the act of June 5, 1872, while the patents
therefor are outstanding.

The land department will take no action looking to the disposal of public lands
pending congressional consideration of questions before it for its special order.

Secretary Hitchcock to the Coymmissqioner of the General Land Oce,
(F. L. C.) March 9, 1904. (J. R. W.)

Harry Dorman appealed from your office decision of March 13,
1903, rejecting his declaratory statement and application, under the act
of June 5,1872 (17 Stat., 226), to purchase the SE. 4 NE. 4, N. SE. ,
and NE. SW. , Sec. 12, T. 4 N., R. 21 W., M. M., Missoula,
Montana.

Part of these lands July 9, 1895, and October 27, 1899, the remain-
der, were patented upon cash, timber and stone entries, made under
the act of June 3, 1878 (20 Stat., 89). For that reason the local office
deemed itself without jurisdiction to allow the entry, and rejected the
application. Your office affirmed that action.

The lands lie in the Bitter Root Valley, above the Lolo Fork, and are
part of those opened to settlement under the act of June 5, 1872, which
directed that they be sold at a dollar and twenty-five cents per acre to
actual settlers only, who were heads of families, or twenty-one years
of age, citizens of the United States, or who had declared their inten-
tion to become such, and forbade their disposal under the pre-emption
or homestead laws. February 11, 1874 (18 Stat., 15), the benefits of
the homestead acts were extended to settlers upon these lands. These



DECISIONS RELATING TO THE PUBLIC LANDS.

acts are the only authority for disposal of these lands, and they were
not subject to entry under the act of June 3, 1878, spra, under which
they were patented. Webb McCaslin (31 L. D., 243).

The ground of appeal is, that jurisdiction of the land department is
not lost by issuance of a patent upon an entry not authorized by law,
but continues until a patent has issued under some law authorizing the
granting of title.

The patents to these lands have been issued in regular course of
practice by the land department, under the law as then construed, for
valuable considerations paid.. Some of the patents involved in the
series of cases now before the Department have stood unquestioned for
more than ten years, having been issued July 19, 1893. What is
asked is that the former action of the land department be disregarded
and that the entrymen, who years ago paid two dollars and fifty cents
per acre for the lands, supposing they were getting title, should be
held to be without title and relegated to the remedy of presenting their
claims for repayment, and that the government should again sell the
land for one dollar and twenty-five cents per acre in disregard of its
former attempted grant.

No precedent is cited b the appellants for such a proceeding.
While the courts have decided that patents issued by the land depart;
ment without authority of law are void, no decision is cited that the
land department may consider its former grant to be a void act and
again grant the land to others. On the contrary, the court, in United
States t. Stone (2 Wall., 525, 535), held:

In such cases courts of law will pronounce them void. The patent is but evidence
of a grant, and the officer who issues it acts ministerially and not judicially. If he
issues a patent for land reserved from sale by law, such patent is void for want of
authority. But one officer of the land office is not competent to cancel or annul the
act of his predecessor. That is a judicial act, and requires the judgment of a court.

This holding was quoted and approved in Mullan et at. . United
States (118 U. S., 271, 278). In Bicknell t. Comstock (113 U. S.,
149), the land department had issued to Bicknell a patent for lands
which had by act of Congress been previously granted to the State of
Iowa. The patent after being sent to the local office for delivery was
before delivery recalled and attempted to be canceled. The court
held (ib., 151):

That this action was utterly nugatory and left the patent of 1869 to Bicknell in as
full force as if no such attempt to destroy or nullify it had been made, is a necessary
inference from the principles established by the court in the case of United States as.
Schurz, 102 U. S. 378. That principle is that when the patent has been executed
by the President and recorded in. the General Land Office, all power of the execu-
tive department over it has ceased.

It is not necessary to decide whether this patent conveyed a valid title or not. It
divested the title of the United States if it had not been divested before, so that
Bicknell, or his grantees, being in possession under claim and color of title, the
statute of limitation began to run in their favor.
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In Schurz's case, cited by the court, a homestead entry had been
erroneously allowed for land which was not subject to such entry
because it lay within the limits of an incorporated town. The entry
had been consummated, patent was issued, and sent to the local office
for delivery, and before delivery was recalled bv the General Land
Office to be canceled. The patentee brought a proceeding for a writ
of mandamus to compel the Secretary of the Interior, as head of the
land department, to deliver the patent.

Under the principles governing this form of remedy the question
was presented in the most favorable aspect for the defense, whether
the executive department could ever disregard and overrule its -own
final action in attempt to convey title to public lands by issue of a
patent. The court commanded the Secretary to deliver the patent,
though its delivery was also held to be unnecessary to vest title, and
held (ib., 396) that:

when, by the action of these officers and of the President of the United States, in
issuing a patent to a citizen, the title to the lands has passed from the government,
the question as to the real ownership of theta is open in the proper courts to all the
considerations appropriate to the case. And this is so, whether the suit is by the
United States to set aside the patent and recover back the title so conveyed, as in
United States . Stone (2 Wall., 52.5), or by an individual to cause the title conveyed
by the patent to be held in trust for him by the patentee on account of equitable
circumstances which entitle the complainant to such relief. Johnson v. Towsley
(13 id., 72) and other cases.

While there are remarks and reservations by way, of caution made
by the court in this case, in Burfenning v. Chicago, St. Paul, Minne-
apolis and Omaha Railway Company (163 U. S., 321), and other cases
that give color to the contention that a case might be imagined, or
circumstances might arise, that would justify the land department in
regarding a patent to be an absolute nullity, yet no case is cited and
none has been found wherein such action has been judicially approved.
It may therefore be too much to say that it is not within the power
of the Department in any case to disregard its patent. But the trend
of authority and the better principle certainly is to refuse to do so.
The evil of such a course by the executive department is sufficiently
indicated by the court in Moore v. Robbins (96 U. S., 530, 534) and
Smelting Company v. Kemp (104 U. S., 636). Granting, for argu-
ment, that such power exists, the stability of property and public
faith in the integrity of the acts and purpose of the land department
require that such course should be taken only in the clearest case of
necessity for protection of the public interest or of private right, or
where a judicial decision upon the identical facts has held the patent
in a like case to be a nullity, as was the fact in Charles H. Moore
(27 L. D., 481), which merely followed Fee v. Brown (162 U. S., 602).
No such decision has been made applicable to the present case.

The principles governing in such case are well establisned. "It
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does not lie in the mouth of a stranger to the title to complain of the
act of the government with respect to it" (Smelting Company v. Kemp.
104 U. S., 647). The individual complaining of it must show a right
antecedent to the issue of the patent before he can invoke the aid of
equity for its cancellation. The government itself can obtain relief
only on recognized equitable principles. Where the transaction lead-
ing up to the issuance of patent is free of actual fraud, was done in
good faith, and the infirmity is due to innocent mistake of the powers
of the land department, the government constantly recognizes its
moral obligation to cure the infirmity of title by legislation. Such
remedy is now sought by the patentees, and the Department is advised
that a bill to confirm and validate these patents (H. R. 6787, 58th Con-
gress) is under consideration of Congress, and, February 27, 1904, was
passed by the House of Representatives, in which it originated. Any
future cases that may arise involving the validity of these and similar
patents within the scope of the pending bill, will be suspended by your
office until final action on said bill by Congress. Charles H. Moore
(27 L. D., 481, 493). Congress having plenary power over disposals
of the public lands, the executive department will take no action look-
ing to disposal of lands pending congressional consideration of questions
before it for its special order.

Suspension of action is not necessary in the cases now before the
Department. In none of them is any right asserted antecedent to the
outstanding patents. As shown, the circumstances are not such as
authorize the Departinent to regard the outstanding patents to be void
and to make another disposal of the land. Many of the patents have
been outstanding more than six years, and if their judicial cancellation

,be necessary, the United States is barred of remedy by the act of
March 3, 1891 (26 Stat., 1095, 1099). No right will be recognized to
initiate to land for which a patent is outstanding.

Your office decision is affirmed.

ARID LAND-TIM{BER CUTTING-ACT OF JUTE 17, 1902.

OPINION.

The Secretary of the Interior has no authority, under existing legislation, to permit
the cutting of timber from the public lands for use in the construction of irriga-
tion works under the provisions of the act of June 17, 1902.

Assistant Attorney- Gen eral Oanpbe6l to te Secretary of the Interior,
ff-armh 12, 1904. (W. C. P.)

The Director of the Geological Survey addressed a letter to this
Department saying:

It is necessary in the construction of the preliminary and auxiliary works connected
with the Salt River reservoir to use a large quantity of lumber; as freights are very
high this can be most cheaply obtained by sawing it in the neighboring mountains
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which have been set aside by the government with the idea of forming a forestry
reserve.

In view of these facts, permission is respectfully requested to cut such lumber as
may be required by the Reclamation Service, and that the Division of Forestry of the
Agricultural Department be requested to provide proper instructions, or the services
of an expert to surpervise the cutting, in order this [sic] it may be done in such
manner as not to interfere with the preservation of the forest.

This letter was referred to the Commissioner of the General Land
Office for report, who, after stating that the lands from which it is
desired to cut timber were temporarily withdrawn under departmen-
tal authority of December 5, and December 14, 1901, for the pro-
posed Rio Verde forest reserve, concluded his report as follows:

Inasmuch as the Secretary of the Interior is authorized under the reclamation act
(Sec. 10) " to perform any and all acts and to make such rules and regulations as
may be necessary and proper for the purpose of carrying- the provisions of this act
into full force and effect," it would seem that the Department is clothed with
authority to permit the cutting of.such timber from the lands in question as may be
required for the " Reclamation Service."

The matter has been referred to me-for opinion.
The temporary withdrawal of these lands does not place them in any

different category from other public lands as to the authority of the
Secretary of the Interior to permit the cutting of timber thereon. If
there were such authority in respect of public lands, the same author-
ity might be exercised in respect of these lands notwithstanding the
temporary withdrawal. The same officer who made the withdrawal
might modify it. The only law on the statute books in any degree
approaching a general authorization to the Secretary of the Interior
to permit the cutting of timber upon the public lands is found in the
act of March 3, 1891 (26 Stat., 1093), which provides that, in the States
and Territory named, in any criminal or civil proceedings by the'
United States, for trespass on the public timber lands, it shall be a
defense if the defendant shall show that the timber was cut or removed
"for use in such State or Territory, by a resident thereof, for agri-
cultural, mining, manufacturing or domestic purposes, under rules
and regulations prescribed by the Secretary of the Interior ....
provided that the Secretary of the Interior may make suitable rules
and regulations to carry out the provisions of this act, and he may
designate the sections or tracts of land where timber may be cut."
The cutting of timber by the reclamation service for construction of
reservoirs under the act of June 17, 1902, does not come within the
purview of that act. Laws like that of 1891, conferring special privi-
leges or benefits in derogation of the public interest, may not be
enlarged or extended by construction to embrace matters not clearly
within the intendment of the law.

The provision in section 10 of the act of June 17, 1902 (32 Stat., 388),
authorizing the Secretary of the Interior "to perform any and all acts
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and to make such rules and regulations as may be necessary and proper
for the purpose of carrying the provisions of this act into full force
and effect," does not in any manner enlarge his authority, but merely
affirmatively declares the existence thereof (nstructions, 32 L. D.,
237, 240). When a law devolves upon an executive officer of the
government the performance of certain duties, it impliedly and neces-
sarily vests him with authority to do any and all acts that may be
proper and necessary to accomplish the purpose intended. Without
this declaration in section 10 of said act, the Secretary of the Interior
would have had ample power to do and perform all acts and to make
rules-and regulations necessary and proper for the purpose of carrying
the provisions of the act into force and effect. The reason given by
the land office for the conclusion reached there is not sufficient.

The control of the public lands rests primarily with Congress and
the authority of the Secretary of the Interior to dispose of them in
any particular manner must rest upon some law of Congress which
directly or by necessary implication confers that authority. The same
is true also as to the timber thereon. There being no general authority
for disposing of timber on the public domain, and there being no pro-
vision in the act of June 17, 1902, or any other law, which can be con-
strued as conferring upon the Secretary of the Interior authority to
permit the cutting of timber from the public lands for the construc-
tion of irrigation works, such cutting can not be allowed. The fact
that lumber for such purpose might be more cheaply obtained by tak-
ing it from the government lands in the vicinity of the irrigation
works, does not afford sufficient reason for, holding that the act of
1902 inpliedly confers authority' to cut such timber for that purpose.
Congress alone can exercise or confer such power.

I am of opinion, and so advise you, that the permission asked by the
Director of the Geological Survey can not he lawfully granted under
existing law.

Approved:
E. A. HITCHCOCK, Secretary.

SWAMP GRANT-CHARACTER OF LAND-FIELD NOTES OF SURVEY.

STATE OF MINNESOTA.

The rule adopted by the land department, that all contests or controversies there-
after begun, respecting the swampy or non-swampy character of lands in
Minnesota, must be determined by the field notes of survey, does not inhibit an
examination in the field as to the swampy or non-swampy character of lands
shown by the field notes to be swamp and overflowed, for the purpose of deter-
mining the truth of allegations that the field notes are false and fraudulent or
grossly incorrect.

23286-Vol. 32-03 32
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Seeretary Iteheock to the Conmmissioner f the General Land Offce.
(F. L. C.) AlLarch 12, 1904. (G. B. G.)

The Department is in receipt of your office communication of the
15th ultimo reporting, under departmental reference, upon certain
suggestions as to the character of some of the lands, not particularly
described, within the former Chippewa Indian reservation, in the State
of Minnesota, with reference to their status under the act of March
12, 1860 (12 Stat., 3), granting swamp and overflowed lands to that
State.

The matter arose upon a communication to the Commissioner of
Indian Affairs from Major G. L. Scott, Indian agent at the Leech Lake
agency, protesting on behalf of the Indians, in substance, that the
lands involved, although shown by the field-notes of survey to be
swamp and overflowed lands, are in truth and in fact high and dry pine
lands; that the selections thereof on behalf of the State under its
swamp grant were made by the same man who surveyed the lines and
made the field-notes; that these field-notes are full of errors; and that
these same lands have, by three estimators and classifiers, been classified
as pine lands.

This was followed by a protest, signed by forty-six Chippewa
Indians, against the patenting of these lands to the State. A letter to
the Commissioner of Indian Affairs from the "Supt. of Logging," at
Cass Lake, characterizes the claim of the State as "a steal from the
Chippewa Indians."

Your office reports that the lands refetred to appear from the field-
notes of survey to be swamp and overflowed lands, and that they were
embraced within Minnesota swamp lists, Nos. 153, special, and 154,
special, as having passed to the State under the grant of March 12,
1860, supra, which lists were approved by the Department January 4,
1904, but, in view of the representations and disclosures made, recom-
mends an investigation in the field.

Departmental decision of March 16, 1903 (32 L. D., 65), reviewed
the history of the swamp land grant to the State of Minnesota, and
gave directions for the future adjustment of that grant, among other
things, that:

All contests or controversies hereafter begun respecting the swampy or non-
swampy character of lands in Minnesota, whether heretofore or hereafter surveyed,
must be determined by the field-notes of survey.

The Department is not disposed to depart in any respect from the
rule of adjustment so recently laid down. The whole subject was
most carefully considered, and, while the rule quoted, as any rule that
might be devised, may work inequitably in particular instances, it is
not perceived how such consequence may be avoided, without revert-
ing to a practice which promised interminable controversy.
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While this is true, there is nothing in the reason and spirit of the
rule which inhibits the field examination recommended by your office,
or which denies the consequences that may result from such examina-
tion. The " field-notes" of survey adverted to in the rule are not such
as may have resulted from gross error or fraud, but field-notes of a
fairly accurate and honest survey, and the government is under no
sort of obligation, either by reason of the rule, or otherwise, to patent
lands to the State upon the returns of a fraudulent survey. Of course,
it is not the intention of the land department to give ear to every alle-
gation of error and fraud in surveys, but where, as in this instance, it
appears that a large area of country is involved, an investigation should
be made.

Your office will direct an exhaustive examination of the surveys
involved by an examiner of surveys in the field, with special reference
to the swampy or non-swampy character of said lands, and report the
result of such examination to the Department, with a further recom-
mendation in the premises.

Final action on the lists in question will be suspended until further
orders.

ADJUSTMENT OF SWAMP-LAND GRANT TO STATE OF MINNESOTA.

CIRCULAR.

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

Washington, a) C., /arch 12, 1904.
Registers and Recjivers, United States Land Ofices,

State of Jlfinnesota.
SiRs: For the protection of bonafide settlers, who allege settlement

prior to the issuance of Minnesota swamp land circular, dated April 4,
1903 [32 L. D., 88], direction numbered (1), page 6, of the said cir-
cular [32 L. D., 70], may be so construed as to class such cases among
existing controversies between the State and an actual and bona fde
homestead settler; provided such settler, within ninety days after the
filing of the plat, made proper homestead application for the land
involved; accompanied with proper swamp land affidavit, respecting
such of the tracts involved as the plats show to be swamp.

Very respectfully,
J. H. FIMPLE, Acting Commissioner.

Approved:
E. A. HITCHCOCK, Secretary.

499



DECISIONS RELATING TO THE PUBLIC LANDS.

HOMESTEAD-SOLDIERS' ADDITIONAL-SECTIONS 2304 AND 2306, R. S.

GEORGE C. HAZELET.

To entitle a soldier to the benefit of sections 2304 and 2306 of the Revised Statutes,
it is necessary that he should have served in the army of the United States for
at least ninety days from the date of his muster into the service.

Seeretar7y Hitchcock to the Commissioner of the General Land Office,
(F. L. C.) Xaroh 12, 1904. (A. S. T.)

George C. Hazelet has filed a motion for review of departmental
decision of December 14, 1903 (not reported), in the case of George
C. Hazelet, assignee of Charles S. Prince, e parte, rejecting his appli-
cation, as assignee of said Prince, to make soldiers' additional home-
stead entry for a tract of land containing eighty acres embraced in
survey No. 639, Juneau, Alaska.

Said application was rejected on the ground that the military service
of said Prince, as shown by a report from the War Department, did
not constitute a sufficient basis for such additional entry. Said report
is as follows:

Charles S. Prince, Co. K, 24th Regt., Maine Inf., was mustered into service for 9
mos. October 13, 1862, and discharged as a corporal Dec. 23, 1862.

In the case of Julian D. Whitehurst (32 L. D., 356), which was held
to control the case at bar, it was held that "muster into the service"
and not "enrollment" marked the date of the soldier's entry into the
army, and in support of this holding the Department cited the cases
of Tyler v. Pomeroy et al. (8th Allen, 480); I re Grimley (137 U. S.,
147); letter of the Judge Advocate General to the Assistant Secretary
of War, dated October 6, 1900, and letter of Attorney-General Griggs
to the Secretary of War, dated February 2, 1901 (23 Ops. A. G.,
408). And, because it was argued that pensions were allowed to per-
sons who had served in the "military service of the United States,"
and that consistency required that homestead entries should be allowed
to the same class of persons, the case of Edgar A. Coffin (32 L. D.,
44) was cited as showing the distinction between being in the "army
of the United States" and being in the " military service of the United
States."

It is argued in support of the present motion that there is no dis-
tinction between the status of one who is in the "military service of
the United States " and one who is in the " army of the United States,"
and it is stated that the theory of the case of Edgar A. Coffin, supra,
is that "an 'enrolled' man enters the military service of the United
States when he is 'enrolled,' but that he does not enter the army until
he is mustered in."

What the Department held in that case was, that one might be in
the military service and yet not be in the army of the United States,
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and it was not held that one who had been enrolled was therefore in
the military service. Enrollment was not held to be a necessary pre-
requisite to military service, but muster into service was held to be
necessary to service "in the army of the United States."

It is also argued that there is a distinction between " enlistment"
and "enrollment," and that one who is regularly enlisted is in the
army, whether he has been mustered into service or not.

This Department has not been called upon to decide what constitutes
either enrollment, enlistment, or muster into service, the question
presented being how long the alleged soldier served in the army of the
United States, and, following the authorities above referred to, it has
been held that the term of service began with the muster into service,
whatever may be held to constitute muster into service.

In the (Grimley case, spra, it was held that when one did that which
changed his status from that of a civilian to that of a soldier, he became
amenable to the military law and liable to the penalties prescribed for
desertion, disobedience of military orders, &c., and that one who
signed and swore to a written statement to the effect that he had en-
listed for a specified period, and that he would bear true faith and
allegiance to the United States, and obey the orders of the President
and of his superior officers, had made such change of his status and
was liable to the penalties prescribed for desertion.

It is said in argument that the soldier in this case signed and swore
to such a paper on September 10, 1862, but no evidence of such fact is
found in the record. The War Department, when called upon by your
office for a report as to the military service of Charles S. Prince,
reported that he was mustered into service for nine months on Octo-
ber 13, 1862, and was discharged as a corporal on December 23, 1862,
and said report does not. show that he had any connection with the
army by enrollment, enlistment, or otherwise, prior to October 13,
1862. There is in the record, however, a report from the Commis-
sioner of Pensions, dated December 30, 1902, wherein it is stated that:
"The period of this soldie 's service, as shown by report from the
War Department, was from September 10, 1862, to December 23,
1862." It is stated, in arg inent, that there is on file in the War
Department a paper, signed and sworn to by the soldier, showing that
be was duly enlisted on September 10, 1862, but it appears that he was
not mustered into service till October 13, 1862. The question is: Was
he in the armv of the United States from the date of his enlistment,
conceding that to have been on September 10, 1862, or only from the
date of his muster, which is shown to have been on October 13, 1862?

In the administration of the pension laws the period of service has
been uniformly held to commence at the date of enlistment, and the
War Department allows pay from that date; but, although the soldier
may have signed a paper agreeing to serve for a specified time, and
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may have taken the oath of allegiance, something further seems to be
necessary to give him the full status of a soldier in the arny, and until
he has been regularly mustered into service he has not been accepted
into the army, though he may have been in the military service from
the date of his enlistment.

The " muster in " seems to be the act whereby the soldier is regularly
accepted into the arny, and thenceforth he is in the army of the United
States. To entitle one to the benefits of sections 2304 and 2306 of the
Revised Statutes, it is necessary that he should have served at least
ninety days in the army of the United States. He could not perform
service in the army till he was mustered into service. The period of
his service in the army must date from his muster into service.

There appears, therefore, no reason for disturbing said departmental
decision, and said motion is therefore denied.

OKLAHOMA ANDS-TOWNSITE-ACTS OF MAY 2, 1890, AN]D JUNE 6,
1900.

ToWNSITE OF CACHE.

The provision of section 22 of the act of May 2, 1890, that not less than ten acres
shall be reserved for public purposes in every townsite in the Territory of Okla-
homa, is a general provision applicable to all lands in said Territory open to
settlement and entry at the time of the passage of the act, except those expressly
withheld from its operation, and to all lands in said Territory thereafter opened
to settlement and entry; and there is nothing in the act of June 6, 1900, to
except the lands thereby opened to settlement and entry from the force and
effect of said provision.

Secretary Hitclcock to the Con mlssioner of the General Land Office,

(F. L. C.) JXfarcI 15, 1904. (E. F. B.)

The Department has considered the appeal of W. H. Hussey, probate
judge of Comanche county, Oklahoma, from so much of the decision
of your office as requires him to file in support of his- application to
make townsite entry of the SW. i-, Sec. 24, T. 2 N., R. 14 W., Lawton,
Oklahoma, triplicate plats showing a reservation for public purposes
of not less than ten acres of the land applied for.

The application was filed by the probate judge, in behalf of the occu-
pants of lots in said townsite, under sections 2387 to 2389, Revised
Statutes, and proofs were submitted in compliance with the require-
ments of said sections and the regulations thereunder, which the local
officers found to be sufficient in form and substance and held that the
law had been substantially complied with. They recommended that a
patent be issued to the probate judge as trustee for the occupants and
inhabitants according to their respective interests.

Your office found that the proof was defective in several particulars,
which were specifically pointed out, and the local officers were
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instructed to notify the probate judge that he would be allowed sixty
days in which to file the required proofs.

In his appeal from said decision appellant states that he has com-
plied with all of said requirements except as to that part of your
decision requiring him to file triplicate townsite plats showing a reser
vation of not less than ten acres of the townsite for public purposes,
as provided in section 22 of the act of May 2, 1890 (26 Stat., 81), pro
viding for a temporary government for the Territory of Oklahoma.
He contends that the lands which were acquired from the Kiowa,
Comanche and Apache Indians, were opened to settlement and entry
by the act of June 6 1900 (31 Stat., 672, 676, 679), which provides
that they shall be disposed of " under the general provisions of the
homestead and townsite laws of the United States;" that the only laws
applicable are the general homestead and townsite laws and that no
special law applies to said lands; that the Department has held that the
provision of section 22 of the act of May 2, 1890, authorizing the
commutation of homestead entries for townsite purposes, did not apply
to lands opened to settlement and entry by said act of June 6, 1900;
and that an enabling act was passed March 11, 1902 (32 Stat., 63),
extending the provisions of said section 22 to said lands, but that said
act only provides for the commutation of homestead entries thereof
for townsite purposes, and does not apply to townsites to which title is
sought to be acquired under sections 2388 and 2389, Revised Statutes.

The sections of the Revised Statutes under which this application is
made are embodied in Chapter 8, Title 32. The provisions of that
chapter were, by the express terms of section 22 of the act of May 2,
1890, made applicable to " the lands open, or to be opened to settle-
ment in the Territory of Oklahoma," except the lands opened by
proclamation of April 22, 1889, with this proviso-

That hereafter all surveys for townsites in said Territory shall contain reservations
for parks (of substantially equal area if more than one park) and for schools and
other public purposes, embracing in the aggregate not less than ten nor more than
twenty acres; and patents for such reservations, to be maintained for such purposes,
shall be issued to the towns respectively when organized as municipalities.

That is a general provision applicable to all lands in said Territory
that were open to settlement and entry at the time of the passage of
the act, except those expressly withheld from its operation, and to all
lands in said Territory that were thereafter opened to settlement and
entry. It has not been expressly repealed and it is therefore appli-
cable to the lands opened to settlement and entry by the act of June 6,
1900, unless there is some provision in that act providing for the dis-
posal of those lands inconsistent with the provisions of said section 22.

The substance of appellant's contention is that the provision of the
act of June 6, 1900, that these lands shall be " disposed of under the
general provisions of the homestead and townsite laws of the United
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States," is inconsistent with a reservation of any part of the townsite
as provided by section 22 of the act of May 2, 1890, and that the gen-
eral townsite laws contain no provision for the reservation of any part
of the townsite, nor is such provision found in the circular.

The general provisions of the "townsite laws of the United States"
as contained in sections 2387 to 2389, Revised Statutes, are that lands
actually settled upon and occupied as a townsite may be entered, at
the minimum price, by a trustee for the use and benefit of the actual
occupants and inhabitants, according to their respective interests, and
that the quantity of land that may be entered in any particular case
must be determined by the number of inhabitants, according to the
rule prescribed in said section 2389. These general provisions are not
inconsistent with the provision of the act of May 2, 1890, section 22,
that there shall be reserved a part of every townsite in said Territory
which shall be devoted to public uses for the benefit of the occupants
of said townsite collectively and that the patents for such reservations
shall be issued to the town. Every settlement and occupancy of lands
in said Territory that may be entered as a townsite under the general
townsite laws is subject to that provision. There is ample scope for
the operation of both acts even though the reservation for public
purposes may conflict with the settlement right of one or more of the
occupants.

Every presumption is against an implied repeal of a law. A statute
will not be construed as repealing a prior act upon the same subject
unless there is such repugnancy or conflict between the provisions of
the two acts as to be irreconcilable by any fair and reasonable con-
struction of the act. No such difficulty is found in construing these
acts. In the earlier act Congress by a general provision withholds
part of every townsite in the Territory of Oklahoma from acquisition
by individual ownership. The general provisions of the townsite laws
which were made to apply to the lands in controversy by the act of
June 6,1900, merely provide a mode by which the lands may be
entered and the title of the United States divested for the use and
benefit of the occupants and inhabitants of the townsite. That pro-
vision of section 22 requiring the reservation of a part of the townsite
for public purposes, is entirely independent of that provision of the
section allowing the commutation of homestead entries for townsites,
and it is therefore immaterial to the question now under consideration
whether the provision last mentioned was originally applicable to
lands open to settlement and entry by the act of June 6, 1900, and it
need not be discussed.

Your decision is affirmed.
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SECOND HOMESTEAD-ACT OF MAY 22, 1902.

OTTO HANSEN.

The act of May 22, 1902, conferred a new and independent right of homestead entry
upon every person who, prior to the passage of the act of May 17, 1900, had per-
fected a homestead entry and acquired title to the land by payment of the price
provided in the law opening the land to settlement; and this right is in no
wise affected by the fact that the perfected entry was for less than 160 acres and
that an additional entry was subsequently made, under the sixth section of the
act of March 2, 1889, and not carried to completion until after the passage of

- said act of May 22, 1902.

- Secretary itchcock to the Commiissioner of the General Land Ocffee
(F. L. C.) lareh 23, 1904. (E. F. B.)

August 19, 1892, Otto Hansen made homestead entry of 160 acres
of Sioux Indian lands, eighty acres of which he subsequently relin-
quished, and on December 29, 1898, he made final entry of the remain-
ing eighty acres and received final certificate upon the payment of
$100, as required by the act authorizing entry of said lands.

November 2.3, 1901, Hansen made additional homestead entry of

eighty acres of land under the sixth section of the act of March 2,
1889 (25 Stat., 854), and commuted it to cash entry, March 17, 1903.

July 6, 1903, Hansen made homestead entry of the N. E NE. ,
SW. NE. 4, and SE. 4 NW. , Sec. 27, T. 104 N., R. 72 W., Cham-
berlain, South Dakota, as a second homestead entry under the act of
May 22, 1902 (32 Stat., 203), which you held for cancellation for the
reason that his additional homestead entry, having been commuted
subsequent to the act of May 22, 1902 (32 Stat., 203), exhausted his
homestead right.

All of the lands entered by Hansen under his original and additional
entries, as well as the lands embraced in the entry now under consid-
eration, were part of the former Sioux Indian reservation which was
opened to settlement and entry under the provisions of the homestead
law, except under the commutation provisions of section 2301, Revised
Statutes, by the act of March 2, 1889 (25 Stat., 888), and are contigu-
ous. The provisions of said section 2301 were afterwards extended to
these lands by subsequent legislation, but as those acts have no bear-
ing upon the question, it is unnecessary to refer to them.

To clearly understand the scope of the act of May 22, 1902, spra,
it is necessary to refer to preceding acts upon the same subject illus-
trating its purpose.

The act of May 17, 1900 (31 Stat., 179), known as the free home-
stead law, abolished the payments required to be made by settlers upon
lands acquired from the Indians under various acts and treaties, and
provided that such settlers should be entitled to patents for the-land
entered upon payment of the usual fees and commissions, without other
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or further charge, provided that the right to commute any such entry
and pay for the lands, in the time and at the price fixed by existing
laws, shall remain in full force and effect.

Following this came the act of June 5, 1900 (31 Stat., 267, 269), the
second section of which provides that any person who had theretofore
made homestead entry and had commuted it under the provisions of
section 2301, Revised Statutes, shall be entitled to the benefits of the
homestead law as if the former entry had not been made. The same
benefit was extended by the third section of the act to every person
who had theretofore made homestead entry and had lost or forfeited
it from any cause whatever. In either case, the entry can only be
completed by complying with the homestead law as to residence and
cultivation for the full period of five years. The evident purpose of
the act was to give the right of free homestead to every qualified per-
son who had failed to obtain a homestead or who had previously secured
title under the homestead law to 160 acres or less by payment of the
government price for the land under the commutation provisions of
section 2301, Revised Statutes.

The spirit and purpose of these acts to confer such rights upon
every person who had theretofore received the benefit of the home-
stead law, by paving for the land, was further manifested by the act
of May 22, 1902, supra, for the relief of settlers upon lands. acquired
from the various Indian tribes, who had completed their entry prior
to the passage of the act of May 17, 1900, and had paid for the land.
That act provides-

That any person who, prior to the passage of an act entitled "An act providing for
free homesteads on the public lands for actual and bon. fide settlers, and reserving
the public lands for that purpose," approved May seventeenth, nineteen hundred,
having made a homestead entry and perfected the same and acquired title to the
land by final entry by having paid the price provided in the law opening the land to
settlement, and who would have been entitled to the provisions of the act before cited
had final entry not been made prior to the passage of said act, may make another
homestead entry of not exceeding one hundred and sixty acres of any of the public
lands in any State or Territory subject to homestead entry.

It will be observed that Hansen at the date of the act of May 17,
1900, had made final entry, in 1898, by having paid the price provided
in the law opening the land, and would have been entitled to the pro-
visions of that act had final entrv not been made prior to its passage.
If he had made no other entry, he would unquestionably have had the
right to make another homestead entry of not exceeding 160 acres
under the act of May 22, 1902, and to complete the same by residing
upon and cultivating the land for the full period of five years. Did
he forfeit that right or deprive himself of the benefits of the act by
making his additional entry, or has the right so given been satisfied,
either in whole or in part by such entry?

Hansen's original entry having been made for eighty acres only, he
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was at the date of the act of May 17, 1900, entitled under the general
land laws to make an additional entry of 80 acres. As the law then
stood he had no other right and his entire homestead right was
exhausted by the additional entry made November 23, 1901. There
was then no law that authorized him to make any other or further
entry, but before he completed that entry the act of May 22, 1902,
was passed. He then had the right to complete his additional entry,
either as a free homestead or by commuting it to cash, and he also
had the right to relinquish his additional entry, and to make an origi-
nal entry of 160 acres which he could complete as a free homestead
by residing upon and cultivating the land for the full period of five
years. Was the consummation of one the extinguishment of the other ?

A similar question was presented in the case of Thomas L. Bowdon
(32 L. D., 135). In that case Bowdon made final entry for 80 acres of
Indian lands and completed his entry by paying the Indian price for
the lands prior to May 17, 1900. He then made additional entry for
80 acres under the act of March 2, 1889, and in 1902 he applied to
amend his additional entry so as to embrace another 80 acres, claiming
a right to such entry under the act of June 5, 1900, supra. Your
office denied his application to amend for the reason that he did not
commute his original entry. When his case came before the I)epart-
ment, he invoked in support of his application the act of May 22. 1902.
The Department held that Bowdon, having perfected his original entry
prior to May 17, 1900, was entitled to the benefits of the act of May
22, 1902, but that his application to amend was properly rejected for
the reason that the entry, if amended as applied for, would make the
original and additional entry exceed 160 acres. It held, however, that
the act of May 22, 1902, gave a new and independent right to make
homestead entry, for not exceeding 160 acres, to the class of persons
therein specified and that Bowdon appeared to be clearly included
therein. He was permitted to relinquish his additional entry and
make a new entry under the act of May 22, 1902, for the land embraced
in his additional entry, together with the 80 acres which he asked to
have added by amendment.

The question as to whether Bowdon would have had the right to
complete his additional entry by commutation and also to make entry
of 160 acres and complete the same as a free homestead under the new
and independent right given by the act of May 22, 1902, was not passed
upon, but it does not appear from any expression in the decision that
a relinquishment of the additional entry was required of him as a
condition upon which he was permitted to make a new entry for 160
acres. He was only seeking to enter that particular 160 acres, 80 of
which was covered b his additional entry.

Is it necessary that Hansen should relinquish the additional entry to
entitle him to the benefits of the act of May 22,1902? As before stated,
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when Hansen made his additional entry he exhausted his homestead
right under the laws then existing. It is not the completion of the
entry, but the making of it that exhausts the right, provided the entry
was made of land intended to be entered and there was nothing to pre-
vent the completion of the entry. Hence both Bowdon and Hansen had
exhausted their homestead right prior to the passage of the act of May
22, 1902, and the completion of the entry prior to that date would not
have been more effectual to deprive them of any other or further right
under the homestead laws. But the act of May 22, 1902, conferred a
new and independent right upon every person who, prior to the passage
of the act of May 17, 1900, had completed a final entry of Indian lands
by payment of the price provided in the law opening the land to entry.
The quantity of land entered was not material. A person who had
acquired title to one hundred and sixty acres has the same right to the
full benefit of the act as a person who had only acquired title to eighty
acres or forty acres. The right to a free homestead of the full quantity
of 160 acres is just the same whether the homestead right had been
exhausted by taking the full quantity of Indian lands under the special
acts, or by completing the quota under additional entries.

If Hansen had completed his additional entry prior to the passage
of the act of May 22, 1902, he would undoubtedly have been entitled
to enter 160 acres under that act as a free homestead, irrespective of
the manner by which it was completed. There seems to be no valid
reason why the completion of that entry after the passage of the act
should deprive him of the benefits of the act unless the right to a free
homestead thereby conferred is conditioned upon the surrender of
inchoate rights acquired prior to its passage under existing laws.
Hansen had cultivated and resided and made valuable improvements
upon the land embraced in his additional entry and was entitled to
receive a patent for the land so entered, by reason of such compliance
with the law, upon making proof thereof. Having such right at the
date of the passage of the act, he had also all the qualifications pre-
scribed by the act to entitle him to the full quantity of 160 acres as a
free homestead, without condition, qualification or restriction other
than such as is prescribed by the act. It cannot be doubted that the
controlling purpose of Congress in passing the acts of June 5, 1900,
and May 22, 1902, was to confer upon every person who had acquired
title to their homestead by payment of money, the right to a free
homestead for the full quantity of 160 acres, as if the former entry or
entries had not been made. In view of such evident purpose and
spirit, the only reasonable construction that can be given to the act is
that the benefits intended to be conferred were not made to depend
upon the forfeiture or surrender of existing independent inchoate
rights.

Your decision is reversed and the entry of Hansen, if proper in all
other respects, will be allowed.
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RAILROAD RIGHT OF WAY-INDIAN LANDS-ACT OF MARCH 3, 1899.

FORT SMITH AND WESTERN RAILROAD COMPANY.

The Commissioner of Indian Affairs has full authority to receive, for disbursement
to the Indians, the moneys due individual Indian occupants, under section 3 of
the act of March 3, 1899, as compensation for property taken or damage done by
reason of the construction of the line of railroad provided for by said act.

The payment to be made to the Secretary of the Interior for the benefit of the Choc-
taw and Creek nations, under section 7 of the act of March 3, 1899, is intended
as compensation for any and all damages of whatever nature said nations may
have suffered by reason of the construction of the line of railway through those
nations; and the actual number of miles of road within said nations furnishes the
basis for determining the amount of compensation due them under said section,
irrespective of the character of the occupation of the individual occupants, for
whom compensation is to be made in accordance with section 3 of said act.

Secretary itchcock to the Coommissioner of ndian A ffairs, tarch 23,
(F. L. C.) 1904. (F. W. C.)

The Department is in receipt of your office letter of the 27th ultimo,
inclosing certain correspondence with the auditor and general manager
of the Fort Smith and Western Railroad Company, relating to the
compensation to be paid the Creek nation on account of the building
of the line of said road through said nation.

By act of March 3, 1899 (30 Stat., 1368), said company was author-
ized to construct and operate a railway through the Choctaw and
Creek nations in the Indian Territory. The third section of said act
made provision for compensating the individual occupants for all
property taken or damage done by reason of the construction of said
railway, and under this section settlement has been made with all of
the individual occupants along the right of way except in six cases,
and in these the amount of compensation has been fixed in each
instance but the payment has not been made because of inability to
locate the individuals.

February 4, last, your office requested of the company that it remit
the amount due in these six cases by six separate drafts, and that an
effort would be made on the part of your office to locate the individual
claimants, when payments would be made and receipts taken. Feb-
ruary 11, last, responding thereto, the company claimed that it was
directly liable to the individuals and that while it would be pleased to
get rid of the matter by paying the money to your office, it was
unable to find any provision of law that would authorize it in making
such payment, and that in the absence of such law it did not see how
it could do otherwise than hold the money to be paid to the proper
parties on demand.

This Department has uniformly held that the Secretary of the
Interior is charged with the supervision of public business relating to
the Indians just as he is with that relating to public lands. The man-
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agement of public business relating to Indian affairs is committed pri-
marily to the Commissioner of Indian Affairs, while the management
of those relating to the public lands is committed primarily to the
Commissioner of the General Land Office. In the case of the Catholic
Bishop of Nesqually v. Gibbon (158 T. S., 155), the supreme court had
under consideration an act of Congress which confirmed to missionary
societies land then occupied by them not to exceed 640 acres. No
plan was provided for determining what societies were entitled to
land under that provision, nor for ascertaining the quantity to which
any such society should receive title. The court held that these duties
devolved upon the Interior Department, saying:

It may be laid down as a general rule that in the absence of some specific provision
to the contrary in respect to any particular grant of public land, its administration
falls wholly and absolutely within the jurisdiction of the Commissioner of the Gen-
eral Land Office, under the supervision of the Secretary of the Interior. It is not
necessary that with each grant there shall go a direction that its administration shall
be under the authority of the land department. It falls there unless there is express
declaration to the contrary.

Applying this principle of supervisory control and authority for the
best welfare of the Indian, this Department might have required that
the amount due each of the individual Indian occupants be paid directly
to the Secretary of the Interior for disbursement. There would seem,
therefore, to be full authority for depositing with your office the amount
due these individual Indian occupants and that by such payment the
company would be relieved of any further charge on account of claim
for damages by such occupants.

The next matter submitted for consideration relates to the amount
of compensation due the Creek nation by reason of the construction of
the line of this road through that nation. By the seventh section of
the act of March 3, 1899, supra, it is provided-
that said railway company shall pay to the Secretary of the Interior for the benefit
of the Choctaw and Creek nation, respectively, the sum of fifty dollars in addition
to the compensation provided for in this act, for property taken and damage done
the individual occupants by the construction of the railway for each mile of railway
that it may construct in said nations, said payments to be made in installments of
five hundred dollars as each ten miles of road is graded.

It transpires that along and crossed by the line of road as located,
were lands held by different members of the Creek nation under the
customs and usages of the nation. At the time of the passage of the
act of 1899, granting this right of way, there was provision of law for
allotment of lands in severalty to the individual members of the Creek
nation (see act of June 28, 1898, 30 Stat., 495), and under the act of
March 1, 1901 (Creek agreement), allotments made in the Creek nation
prior to the ratification of said act were confirmed and recognized to
the same extent as were allotments thereafter made. It is claimed on
behalf of the railroad company that in the settlements made with the
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individual occupants under section 3 of the granting act, payment was
made for the land included in the right of way, and as the individual
occupants became, under the act of 1901, the owners of the land
allotted them, that the portion of the road within said allotments
should be excluded from the length of road within the Creek nation
when calculating the amount of compensation due the nation under the
statutory provision of $50 per mile as provided in section 7 of the
granting act, before quoted from. Until the nation's deed was issued
to the individual and the same approved by the Secretary of the Inte-
rior, the individual did not become possessed of full title to the lands
allotted, and it may be questioned whether prior to this time, or indeed
for five years thereafter, the individual could lawfully convey away
any part of the land allotted him. This is, however, immaterial in the
consideration of the question as to the compensation due the nation by
reason of the construction of the railway through said nation.

After a most careful consideration of the matters submitted in sup-
port of the company's contention the Department is unable to accede
thereto.

February 18, 1902, in considering a schedule submitted of damages
for the right of way of this company through the Creek nation, it was
said by this Department, in regard to the manner of fixing the com-
pensation to be paid the nation, that-

the granting act to said company clearly indicates, in my judgment, that the provi-
sion in section 7 requires the company to pay the amount stated, fifty dollars per
mile, for all of the line, irrespective of the character of the occupation of the indi-
vidual occupants, for whom compensation is to be made in accordance with section
3 of said act. [See Press Book No. 58, Ind. Ter. Div., page, 323.]

And, in the opinion of the Department, this is the proper rule for fix-
ing the compensation due this nation, for the following reasons:

First, it will be noted that section of the act of March 3, 1899,
provides that the compensation to be paid the Choctaw and Creek
nations is " in addition to the compensation provided for in this act for
property taken and damages done the individual occupants by the con-
struction of the railway;" so that there is to be no deduction because
of payment made to the individual occupant. Second, that the pay-
ment to the nations is a fixed sum of "fifty dollars . . . for each
mile of railway that it may construct in said nations." This could only
be avoided by holding that the allotted lands were, by reason of the
allotments, taken without the nation, a position clearly untenable.
And third, payment is to be made "in installments of five hundred
dollars as each ten miles of road is graded," there being no provision
for deduction on account of occupancy or otherwise.

Attention is called to the latter part of the section, in which it is
provided that in case of dissent all compensation to be made said
nations under the provisions of this act shall be determined as pro-
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vided in section 3 for the determination of the compensation to be
made to the individual occupant of lands, with the right of appeal to
the courts upon the same terms, conditions, and requirements as therein
provided, and it is contended that in the event of a disagreement the
compensation to be awarded the dissenting nation would necessarily
be determined by ascertaining, in the manner provided, the actual
value of the land taken, thus, in effect, contending that only land to
which the nation had full title would be considered in determining the
compensation due the nation. In the case of the Creek nation no
dissent was filed, so the statutory provision controls.

In the opinion of this Department the payment to be made to the
Secretary of the Interior for the benefit of the Choctaw and Creek
nations, under section 7 of this act, is intended as compensation for
any and all damages of whatever nature the nations may have suffered
by reason of the construction of the line of railway through those
nations. The measure of damages is fixed by the plain letter of the
statute at $50 per mile for each mile of railway that this company may
construct in said nations, and in case there had been a dissent, making
the appointment of referees necessary, as provided in section 3 of said
act, it would seem that the duties of such referees would be limited to
fixing the amount per mile due the dissenting nation, and that such
referees would not be empowered to consider and determine questions
affecting the length of the line of road as constructed within said
nation or whether deductions should be made therefrom on account of
claims to the land traversed because of occupancy or otherwise.

As shown by the affidavit of the chief engineer of said company, the
line of the Fort Smith and Western Railroad Company within the
Creek nation is 58.69 miles. In the opinion of this Department this
furnishes the base for the calculation in determining the amount of
compensation due the Creek nation under the provisions of section 7
of said act, which is at the rate of $50 per mile.

You will advise the company fully hereof and request that it make
payment in accordance herewith.

ENTRIES OF PUBLIC LAND FOE PARK AND CEMETERY PURPOSES.

INSTRUCTIONS.

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFrrCE,

TWashington, 19. C., March 29, 1904.
Registers and Receivers, United States Land Offices.

GENTLEMEN: I herewith submit for your guidance and instruction
the following amendment to the regulations (32 L. D., 172) under the
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act of Congress for entries of public land for park and cemetery pur-
poses, approved September 30, 1890 (26 Stat., 502), to wit:

Strike out paragraph one thereof and insert in lieu of the same the
following:

1. The right of entry under said act is restricted to incorporated
cities and towns, and each of such cities and towns shall be allowed to
make entries of tracts of unreserved and unappropriated public land,
by government subdivisions, not exceeding, in all entries hereunder
by such city or town, a quarter section in area, all of which must lie
within three miles of the corporate limits of the city or town for
which the entries are made.

J. H. FIMPLE,

Acting Commissioner.
Approved:

E. A. HITCHCOCK, Secretary.

MINING CLAIM-LODE WITHIN PLACER-SECTION 2333, REVISED
STATUTES.

DAPHNE LODE CLAIM.

The lateral surface area reserved under section 2333, Revised Statutes, from the grant
by a placer patent, together with a vein or lode known to exist within the bound-

- aries of the placer claim at the date of and not included in the placer application,
is limited to twenty-five feet on each side of the center of the vein or lode.

Secretary Hitchcock to the Cornmissioner f the General Land Offiee,
(F. L. C.) il/arch 30, 1904. (F. H. B.)

This case is before the Department on certiorari to your office for
review of its decision of January 6, 1903, and presents the following
state of material facts:

The Mt. Rosa placer mining claim, situate in the Pueblo, Colorado,
land district, was located September 19, 1891. Application for patent
therefor was filed, August 5, 1892, by the Mt. Rosa Mining, Milling
and Land Company, by whom, November 7, 1892, entry (No. 259) was
made. During the period of publication no adverse claim was filed.
The claim passed to patent April 24, 1893.

October 9, 1891, a lode or vein was discovered within the exterior
limits of the previously located placer, and location thereon by certain
other persons, as the Providence lode mining claim, 1500 feet in length
and 300 feet in width, was made November 26, 1891. This lode was
not included by the Mt. Rosa company in its subsequent application
for patent to the placer claim.

October 8, 1892 (pending the aforesaid application for patent), the
Mt. Rosa company entered into an agreement with the grantee of the
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Providence claim, whereby, in consideration of the latter's forbearance
to file an adverse claim against the application for placer patent or
oppose entry thereunder, it (the Mt. Rosa company) granted to the
Providence claimant surface rights within said placer and along the
Providence vein or lode, as follows: 200 feet in width along the first
500 feet of the lode from the north end thereof, 50 feet in width for
the next 500 feet in length, and 150 feet in width for the remaining 500
feet (more or less) of the lode; and it was further agreed by the Mt.
Rosa company that when it should secure patent for its said placer
claim it would convev the above-mentioned territory by warranty deed.

January 27, 1892, another lode location was made, by others, within
the exterior limits of the previously located Mt. Rosa placer, as the
St. Patrick lode claim, 1500 feet in length and 300 feet in width.
This lode was not included by the Mt. Rosa company in its subsequent
application for patent to said placer claim.

October 13, 1892 (pending the application for placer patent), the
Mt. Rosa company also entered into a contract with the owners of the
St. Patrick claim, whereby, in consideration of the latter's forbear-
ance to resist the application for placer patent, the former agreed to
convey, upon receipt of the patent, the lode and certain adjacent ter-
ritory, as therein provided.

January 26, 1893 (prior to the issuance of placer patent), the Mt.
Rosa company executed quit-claim deed, in favor of the owner of the
Providence claim, for the lode and adjacent ground specified in the
before-mentioned agreement of October 8, 1892.

December 8, 1897 (subsequent to the issuance of the placer patent),
as it appears from the abstract of title which accompanies the record,
the Mt. Rosa company, pursuant to the agreement of October 13,
1892, executed a conveyance, according to its terms, to the owners of
the St. Patrick claim, of all the part thereof within the limits of the
Mt. Rosa placer not in conflict with any prior lode location, with certain
reservations as to surface ground and placer dirt. In the record it is
stated that the tract described in the conveyance is 1492.10 feet in length
and 296 feet in width.

January 1, 1899, James Doyle made relocation, as the Daphne lode
claim, of the ground embraced within the exterior limits of the
original Providence location, 1499.11 feet in length along said lode
and 150 feet on each side of the center of the vein or lode in width.

March 31, 1899, Doyle filed application for patent to the Daphne
claim as located, survey No. 12,989, which was rejected by the
local officers because of the outstanding placer patent. On appeal
by the applicant, your office ordered a hearing to be had before the
local officers at Pueblo, to determine whether the Providence (relocated
as the Daphne) lode was known to exist at the date of the Mt. Rosa
placer application, to wit, August 5, 1892. The hearing, duly had'
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between the lode and placer claimants, resulted in a finding by the
local officers, dated September 18, 1900, and promulgated April 28,
1902, that the Providence lode (identical with the Daphne) was a known
lode prior to August 5, 1892; and the local officers recommended that
the application for patent to the Daphne claim be accepted and allowed
to proceed in the regular manner. The existence of this lode within
the knowledge of all concerned is nowhere disputed, but is admitted,
in the record.

May 29, 1902. the Mt. Rosa company, pursuant to the terms of a
compromise, waived its right of appeal; and, June 5, 1902, publica-
tion and posting of notice of the Daphne lode application began and
continued for sixty days, during which period no adverse claim was
filed. Several protests were filed and various proceedings were had
in the progress of the case, which it is wholly unnecessary to here
consider in detail. It is sufficient to say that, among the other inci-
dents, the St. Patrick Gold Mine Syndicate, Limited, claiming as the
grantee of the St. Patrick lode claim, filed, July 25, 1902, a protest (its
second) against the allowance of the Daphne application, seeking to
restrict the applicant to the Daphne vein or lode and fifty feet of lat-
eral surface ground, being twenty-five feet on each side of the middle
of the vein, and alleging conflict between the excess of such surface
width, as claimed under the Daphne application, and the superficial
area of the St. Patrick lode claim "so owned in fee by the protestant."

By the aforesaid decision of January 6, 1903, your office, in passing
upon the questions raised by the several protests, held, among other
things not necessary to be here considered, in substance and effect, as
follows:

1. That no application for patent to the St. Patrick lode claim
appears ever to have been filed, but that title thereto is claimed by
virtue of the aforesaid conveyance by the Mt. Rosa company; and if
the St. Patrick lode was known to exist at the date of, and was not
included in, the application for placer patent, it was, by operation of
law, excluded therefrom and continued a part of the public domain at
the time of the Daphne application, held at most under a possessory
title, so that to protect its claimed rights the St. Patrick claimant
should have resisted the Daphne application by an adverse claim and
suit under section 2326, Revised Statutes, and by failure so to do has
lost its rights;

2. That as the Mt. Rosa company has parted with its interest in the
ground relocated as the Daphne lode, and no adverse claim was filed
against the Daphne application for patent, the question as to the width
of that lode claim is one resting entirely between the United States
and the applicant, Doyle;

3. That no sufficient reason appears why the Daphne application, as
it stands, should not be allowed to proceed, "especially in the face of
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the acquiescence of the Mt. Rosa placer patentees, who appear to be
the only parties whose rights could in anymanner be abridged thereby;"

4. That the Daphne lode claim may embrace three hundred feet in
width as applied for, and can not be limited to twenty-five feet on
each side of the center of the vein, inasmuch as " it is manifest that
section 2333, R. S., in its limitation of 25 feet on each side of the
center of a vein refers to a lode lying within the limits of a placer
claim which was known and applied for as such by the placer appli-
cant" (citing Pike's Peak Lode, 10 L. D., 200, and cases therein cited);

5. That the several protestants, as such, have no standing before
the land department.

Your office therefore dismissed the protests.
April 28, 1903, your office denied to the St. Patrick Gold Mine Syn-

dicate, Limited, among others, the right of appeal; whereupon it filed
petition for certification of the record to the Department, with the
result first above stated.

The protest of the St. Patrick syndicate (which, alone, it is suffi-
cient to recognize here) is resisted by the Mt. Rosa company on behalf
of the parties to the before-mentioned compromise. The question
directly presented by the record is, the width or lateral surface which
may be embraced in the Daphne application for patent.

The provisions of the mining laws applicable to the case are con-
tained in section 2333 of the Revised Statutes, which is as follows:

Where the same person, association, or corporation is in possession of a placer-
claim, and also a vein or lode included within the boundaries thereof, application
shall be made for patent for the placer-claim, with the statement that it includes
such vein or lode, and in such case a patent shall issue for the placer-claim, subject
to the provisions of this chapter, including such vein or lode, upon the payment of
five dollars per acre for such vein or lode claim, and twenty-five feet of surface on
each side thereof. The remainder of the placer-claim, or any placer claim not
embracing any vein or lode-claim, shall be paid for at the rate of two dollars and
fifty cents per acre, together with all costs of proceedings; and where a vein or lode,
such as is described in section twenty-three hundred and twenty, is known to exist
within the boundaries of a placer-claim, au application for patent for such placer-
claim which does not include an application for the vein or lode claim shall be con-
strued as a conclusive declaration that the claimant of the placer-claim has no right
of possession of the vein or lode claim; but where the existence of a vein or lode in a
placer-claim is not known, a patent for the placer-claim shall convey all valuable
mineral and other deposits within the boundaries thereof.

The Daphne lode being claimed by another than the placer appli-
cant, the case falls within the provisions of the later clause of the
section, which does not in terms prescribe the superficial area which
shall be reserved, together with the lode, from a grant of placer
ground, as does the first clause of the section.

The question presented was fully considered and passed upon by the
Department, April 1, 1902, in a letter addressed to the Attorney Gen-
eral, in which it was recommended that a suit be instituted to cancel a
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patent, issued by inadvertence and mistake, for the Three Kings lode
claim, in part within the exterior limits of the Emma Palmer placer
claim, Pueblo, Colorado, land district, to the extent of the conflict.
The facts were, that the lode claim was located prior to the date of the
application for placer patent; that the placer application antedated
the lode application and proceeded without adverse on behalf of the
lode claim; that various adverse claims were filed against the placer
application by claimants of other lodes, during the pendency of which
patent, to the full width applied for, was, by inadvertence and mistake
so far as concerned its conflict with the placer, issued for the Three
Kings lode claim; and that the application for lode patent was allowed,
and the patent by inadvertence thus issued-for the full width of the
claim throughout-in the absence of a determination that the lode was
known to exist at the date of the application for placer patent. That
the lost jurisdiction to determine that and other questions might be
restored to the land department, suit looking to the vacation of the
lode patent to the full extent of the conflict was recommended. Dis-
cussing the question as to the surface area within.the placer which
might properly have been allowed and patented to the Three Kings
claimant if the lode was known to exist as above stated, it was remarked:

The question has been several times before the land department, and varying
decisions have been rendered upon it. In the case of Elda Mining and Milling Co.
v. Mayflower Gold Mining Co. (26 L. D., 573-4) these varying decisions are referred
to. See also Cape May Mining and Leasing Co. v. Wallace (27 L. D., 676, 679) and
North Star Lode (28 L. D., 41, 44).

Proceeding, the Department cited the case of Mt. Rosa Mining,
Milling and Land Co. . Palmer (26 Colo., 56; 56 Pac. Rep., 176),
which involved the placer claim here involved and in which the ques-
tion was squarely presented to and decided by the Supreme Court of
the State of Colorado, and expressed its sanction of the doctrine of
that case. Copy of the aforesaid letter was transmitted to your office,
and the views therein expressed are stated in Lindley on Mines, 2nd
Ed., Vol. I, Sec. 415, and accepted by the author of that treatise as
determinative.

The Mt. Rosa-Palmer case was an action brought by Palmer against
the Mt. Rosa company to quiet title in himself to two unpatented lode
claims situate within the exterior boundaries of the patented Mt. Rosa
placer claim. It was admitted that the location of the placer preceded
the lode location, and that the latter in turn preceded the application
for placer patent; and it was established at the trial that the lodes had
in fact been discovered and were known to exist prior to the date of
the placer application. It was contended by the lode claimant that he'
was entitled, as against the placer patentee, to the entire surface area
of his claims as located (300 feet in width, each). The court decided
adversely to this contention, and held that under section 2333 the lode
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claimlfant's right to surface area was limited to twenty-five feet on each
side of the center of each lode, by analogy to the first clause of the
section. After determining certain preliminary questions presented
in the case, the court said:

Another, and more serious, question is presented, and that is as to the amount of
surface ground appellee is entitled to, if any, under and by virtue of his lode loca-
tions. The court below awarded him the full amount claimed, to wit, 300 by 1,500
feet, in each of the claims. It is insisted by counsel for appellant that he is entitled
to only the mineral lodes, and not to any of the surface of the placer ground. This
precise question has never, to our knowledge, been discussed or determined by a
court of final resort. It has, however, been passed upon by the land department;
but its rulings are not uniform.

The question was also involved in the case of Campbell v. Mining Co., in the circuit
court of the United States, for this district, Judge Riner presiding. He entertained
the view, and instructed the jury to the effect, that a lode claiant, in case of a
recovery, was entitled to no more than the vein or lode, and 50 feet of ground,
extending 1,500 feet in length. We think this instruction correctly defines the
amount of surface ground to which a lode located within the boundaries of a placer
is entitled, under the provisions of section 2333. As was said in Reynolds v. Mining
Co., supra: " [Thissection] made provision for three distinct classes of cases: (1)
When the applicant for a placer patent is at the time in possession of a vein or lode
included within the boundaries of his placer claim, he shall state that fact, and, on
payment of the sumi required for a vein claim and twenty-five feet on each side of it,
at $5 per acre, and $2.50 for the remainder of the placer claim, his patent shall cover
both. (2) It enacted that, where no such vein or lode is known to exist at the
time the patent is applied for, the patent for a placer claim shall carry all valuable
mineral and other deposits which may be found within the boundaries thereof. (3)
But, in case where the applicant for the placer is not in possession of such lode or
vein within the boundaries of his claim, but such vein is known to exist, and it is
not referred to or mentioned in the claim or patent, then the application shall be
construed as a conclusive declaration that the claimant of the placer mine has no
right to the possession of the vein or lode claim." We think it is manifest that the
lode or vein referred to in the first and third provisions is the same thing, and that
whatever a placer claimant would acquire by availing himself of the privilege
accorded him by the first provision of the section, is reserved by virtue of the third
provision; in other words, that the same extent of surface ground that is incident to
such lode or vein, if located and patented by the placer claimant, is reserved from
the placer patent in case of his failure to claim and patent the same. If he elects to
patent the lode, he is r ired to take 25 feet on each side of the center of the vein,
and pay therefor at the rate of $5 per acre. This is auecorded to him,
which he may avail himself of, or not, as he sees fit. If he elects to waive this
privilege, he may do so in one of two ways, either by exptessly excepting the lode
from his placer location and application for patent, or remaining silent in regard to
it. If silent, then by implication he declares that he makes no claim to such lode,
and by such silence is bound to the same extent, and in the same manner, but no
further, that he would have been by an express declaration. By electing to make
no claim to a known lode, or express declaration in regard to it, he must be under-
stood as claiming, for placer purposes, the greatest possible area within the bound-
aries of his placer claim, and should be held to have relinquished only that which
he might have taken, which is the lode, with the amount of surface ground provided.
Why should there be any difference between the rights of claimants of known lodes
within the boundaries of a placer? We know of none. The object of excepting
known lodes from placer locations was to prevent titles to such lodes being obtained
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under the guise of a placer; at the same time, in order to protect claimants to each
character of mineral locations to the greatest extent, and preserve to each that which
was most valuable for particular purposes ii connection with each class of claims.
The lode, for convenient working, could not be limited to less than 25 feet on each
side of the center of the vein; and the placer, which would be valueless without
srlfsurfa(e rights, is permitted to take title to the remaining area accordingly.
Those who controvert this view base their contention upon the provisions of section
2320, which it is said governs the length and width of all lode claims, whether made
within the boundaries of a placer claim or not. An act on a particular subject must
be construed as a whole. Section 2320 refers to the location of lodes not conflicting
with any other class of mineral locations; while by section 2333 special conditions
with reference to conflicts between the two classes of mineral claims are specially
provided for, and, to that extent, construing the act as a whole, is a limitation or
qualification of the provisions of section 2320, which relates, as stated, to the width
of lode claims generally, and regulates the width of lode claims when made upon
lodes within the boundaries of a placer, whether such lodes are located by the owner
of the placer or strangers to thattitle-, By this construction; full force and effect is
given toboth-ofthese sections, and the purpose of the statute is carried out. The
government receives for its mineral lands the price fixed for lodes and placers,
respectively, and the superior right to the surface area of the placer claimant,
acquired by his prior location or patent, is protected. It is the conclusion of a
majority of the court that the limitation of the width of a lode claim in section 2333
is not only applicable to the placer claimant, but applies as well to others who locate
a lode within the boundaries of his previously located placer.

It was stated in the before-mentioned letter that the decision referred
to, having been rendered by the court of last resort of one of the prin-
pal mining States, was entitled to great weight; and, upon careful
consideration of the reasons assigned by the court for the conclusion
reached, the Department accepted and followed the decision as the
correct exposition of the law. To the position taken in that commu-
nication the Department adheres.

The quit-claim conveyance, to the owner of the original Providence
lode, of the Mt. Rosa company's right or title to the irregular tract
hereinhefore mentioned, which was not taken into account in issuing
the placer patent, is at most but a matter between the parties, or
assigns; and it is certain that the fact of the relocation has not altered
the situation here presented. The placer application having pro-
ceeded without adverse by the Daphne claimant, and the placer claim
having passed to patent without express exclusion in that instrument
of surface width on either side of the lode, there remains available to
the Daphne claimant, in connection with his lode, only such superficies
as the law itself has reserved from conveyance by the placer patent.
That, in accordance with the foregoing views, is held to be fifty feet in
width along the lode within the boundaries of the placer, being twenty-
five feet on each side of the center of the vein or lode. The Daphne
application will, to the extent of the excess of that width therein
claimed, be rejected, and your office decision holding to the contrary
is reversed.
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It may be remarked, in this connection, that the St. Patrick claim,
located upon a lode asserted, and apparently conceded by the Mt. Rosa
company, also to have been known to exist at the date of the placer
application, and not as such included therein, is governed bv the same
principles; so that, if the facts be as they appear, it follows that the
aforesaid conveyance, by the placer patentee, to the original St. Pat-
rick claimants was in fact of so much of the superficial area therein
described and which passed inder the placer patent as exceeds the
width of twenty-five feet on either side of the center of the St. Pat-
rick vein or lode.

No other portion of your office decision need be considered and
passed upon.

FOREST RESERVE-LIEU SELECTION-PROCLAMATION OF MAY 22, 1902.

ZACHARY T. HEDGES.

Lands embraced in an application to make lieu selection under the provisions of the
act of June 4, 1897, which had not, at the date of the proclamation of May 22,
1902, establishing the Medicine Bow forest reserve, been shown, by proper
proofs, to be of the class and character subject to such selection, do not come
within the excepting clause of said proclamation.

Secretary itchcock to the CommIssioner of the Geral Land Ofee,
(F. L. C.) lfarch 31, 904. (W. C. P.)

Zachary T. Hedges appealed from your office decision of December
26, 1903, rejecting his application No. 2252, your office series, under
act of June 4, 1897 (30 Stat., 36), to select the NW. 4 NE. 4 and NE.
4 NW. , Sec. 22, and W. SE. and E. SW. 4, Sec. 15, T. 16 N., R.
81 W., Cheyenne, Wyoming, land district, in lieu of land relinquished
to the United States in the Plum Creek forest reserve, Colorado.

Hedges presented his application at the local office April 3, 1900,
but did not submit therewith proof of the non-mineral character or
unoccupied condition of the land.

By executive proclamation of May 22, 1902 (32 Stat., 2003), the
Medicine Bow forest reserve was established, the land applied for
being included within its boundaries.

January 7, 1903, your office, having examined Hedges's application,
discovered that no non-mineral and non-occupancy affidavits had been
filed and required him within sixty days to present such proofs and to
cure certain defects in the abstract of title of the relinquished tracts.
By letter of March 7, 1903, he was required to publish and post notice
of his selection, the land being found to be within six miles of a mining
claim. Hedges complied with these requirements, but by letter of
November 6, 1903, your office pointed out yet other imperfections in
the abstract of title and returned it for further corrections.
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Up to this time your office had apparently failed to note the fact
that the land applied for had been included in a forest reserve. When
the matter cane up for final consideration that fact was noticed and
by decision of December 26. 1903, the application was rejected, that
action being based on departmental decisions in Kern Oil Co. i. Clarke
(30 L. D., 550), Gray Eagle Oil Co. t. Clarke (30 L. D., 570), and
Alvin E. Lake, November 7, 1902 (unreported),-holding that until
selections are perfected by submitting the required proofs the selector
acquires no rights thereunder as against the government or adverse
claimants.

It is contended on appeal that the lands embraced in Hedges's appli-
cation come within the excepting clause of the proclamation of Mar
22, 1902, which reads:

Excepting from the force and effect of this proclamation all lands which may have
been, prior to the date hereof, embraced in any legal 6ntry or covered by any lawful
filing duly of record in the proper United States land office, or upon which any valid
settlement has been made pursuant to law, and the statutory period within which to
make entry or filing of record has not expired: Provided, that this exception shall
not continue to apply to any tract of land unless the entryman, settler or claimant
continues to comply with the law under which the entry, filing or settlement was
made.

This contention can be sustained only upon the hypothesis, assumed
in the appeal, that Hedges's imperfect and incomplete application
effected a segregation of the land. This premise is unsound. The
same proposition was advanced and insisted upon in the motion for
review of the decision. in Kern Oil Co. v. Clarke, sTra, and in respect
thereto the Department, in the decision denying-that motion (31 L. D.,
288, 301), said:

The proposition can not be sustained. It is contrary to the established doctrine
that, under proceedings in the land department to acquire title to public land, no
equitable rights in the land are to be regarded as having become vested in the party
seeking title until he shall have performed all the conditions and fulfilled all the
requirements necessary to establish his right to a patent. It is opposed to the prin-
ciple that as long as anything remains to be done by the party seeking title, which
it is essential should be done before patent can be issued, the right thereto does not
vest. The land department is not authorized to accept selections under the act of
lands not shown, by proper proofs, to be of the class and character subject to selec-
tion. Certainly no right can vest in the selector until there arises the duty on the
part of the land department to accept the selection.

The Department has adhered to the position then taken and finds
no good reason for a different one now. Hedges's incomplete appliea-
tion did not bring the land covered thereby within the excepting clause
of the proclamation establishing the Medicine Bow forest reserve and
did not vest in him any right that would prevent the inclusion of such
land within the forest reserve.

Your office decision so holding and rejecting his application is
affirmed.
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HOMESTEAD CLAIM IN BLACK HILLS FOREST RESERVE-INSANE
SETTLER-ACT OF MARCH 3, 1899.

JOHN T. WRIGHT.

The act of March 3, 1899, does not confer upon settlers in the Black Hills forest
reserve the right to make entry of irregular-shaped tracts, except where the im-
proveinents of the settler can not be saved and protected by making entry
according to legal subdivisions, and in such case he may designate what portions
of the tracts he desires to have surveyed and may omit any part of his improve-
ments, even though it be his residence, provided the entrv be made as nearly
as practicable in square form and the tracts are contiguous.

A placer mining claim so located as to interpose between different parts of a legal
subdivision of land does not render a settlement claim embracing such legal sub-
division noncontiguous.

Where a settler, by his settlement and residence upon and improvement of a tract of
land, has " regularly initiated " a claim thereto with the intention of entering
the same under the homestead law, and becomes insane before the expiration of
the time during which his residence, cultivation and improvement are required
by law to be continued in order to entitle him to make proper proof and perfect
his claim, the person legally authorized to act for him may, under the provisions
of the act of June 8, 1880, make the required proofs and perfect the claim for the
benefit of the settler.

Secretary leithcock to the Conomnzsioner of the General land Oee,
(F. L. C.) Xl/arec 31, 1904. (E. F. B.)

With your letter of March 7, 1904, you transmit the appeal of
Patrick Wright, guardian of John T. Wright, an insane person, from
the decision of your office of January 15, 1904, affirming the action of
the surveyor general denying his application for a metes and bounds
survey, under the provisions of the act of March 3, 1899 (30 Stat.,
1074, 1095), of the homestead claim of the said John T. Wright, situ-
ate in sections 8 and 17, T. 3 S., R. 4 E., and within the Black Hills
forest reserve. South Dakota.

The surveyor general refused to grant the application for the follow-
ing reasons:

1. It does not appear that said John T. Wright has established residence on the
tract proposed for survey.

2. The components of the tract are not contiguous.
3. There is no law or ruling whereby it is provided that a guardian of an insane

person may initiate homestead proceedings for him.

The application shows that said John T. Wright is a citizen of the
United States, a single man fifty years of age, and is qualified to make
homestead entry; that he first went upon the land in 1884, before the
survey thereof, and reserved a part of the tract embraced in the
original inclosure, but which is not a part of the land now applied for;
that in the fall and winter of 1884 and 1885 he left the land on account
of sickness and returned to it in September, 1886, when he bought the
improvements of an occupant, including a house, which were situated
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on what is now shown by the township survey to be the NE. SW. 4

of said section 8 (lot 2), a part of which is included in the application,
but not that part on which the house was situated; that he resided
there permanently, without intermission, until February 28, 1900,
when he was adjudged insane and was confined in the hospital for the
insane at Yankton, South Dakota, where he now is; that he improved
and cultivated the lands applied for, built irrigation ditches, substantial
fences, barn and stable, and otherwise improved the tract to the value
of $6,000; and that applicant is the duly appointed and qualified
guardian of the person and property of the said John T. Wright.

A plat exhibited with the application shows that the land applied for
is composed of portions of the following legal subdivisions of said sec-
tion 8: The SW. 4 NW. , the four legal subdivisions of the SWr. +, and
the SW. SE. . Also the N. j N. of the NW. 4 of said section 17.

It also shows that there is a patented placer claim within the SW. 
of said section 8, lying across the center of said quarter section from
east to west and interposed between those portions of the quarter sec-
tion included in the application. It is alleged in a supplementary state-
ment that the placer is the property of the said John T. Wright, that
there are no buildings on the tracts embraced in the application, and
that the object in having the land surveyed in the manner as applied
for is to make the entry more compact. These are substantially the
material facts relied upon in support of the application.

The act of March 3, 1899, 8itpra, provides that every person who has
made actual bona le settlement and improvement upon lands within
the Black Hills forest reservation and established a residence thereon
in good faith for the purpose of acquiring a home, prior to September
19, 1898, may enter such lands under the provisions of the homestead
law-
and if the lands are so situated that the entry of a legal subdivision, according to
existing law, will not embrace the improvements of such settler or claimant, he or
she may make application to the surveyor general of the State of South Dakota to
have said tract surveyed at the expense of the claimant by metes and bounds and a
plat made of the same and filed in the local land office, showing the land embraced
in his original settlement which he desires to enter, not to exceed one hundred and
sixty acres, and thereupon he shall be allowed to enter said land, as per said plat
and survey as a homestead.

It was not intended by that provision to confer upon settlers an
arbitrary right to make entry of irregular shaped tracts in said reser-
vation, except in cases where the improvements of the settler cannot
for all practical purposes be saved and protected by making entry
according to legal subdivisions, and in no case can an entry be allowed
of non-contiguous tracts. But if the improvements of the settler can-
not be embraced in a legal subdivision or subdivisions, and if they
cannot all be embraced within the limits of 160 acres by a segregation
survey, the settler may designate portions of the tracts he desires to
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have surveyed and may omit any part of his- improvements, even
though it be his residence, provided his entry is made in square form
as nearly as it is practicable to do so.

The residence of John F. Wright was upon that part of his claim
which was subsequently shown by the townsite survey to be the NE.
+F SE, of said section 8, but the entire quarter section was within his
enclosure together with the portions of the adjoining subdivisions
embraced in his application. His residence upon the technical quarter
section extended to every part of it and he would now be entitled to
make entry of the whole of it by virtue of his residence upon a part
thereof except as to the portion covered by the patented placer claim.
If the entire quarter section was subject to entry, his settlement claim
might be limited to that technical quarter as his improvements cover
every legal subdivision thereof, notwithstanding he has implrovements
upon other lands adjoining, but as part of the section has been disposed
of and there is not sufficient land remaining to satisfy his homestead
right, his settlement claim was properly extended to other contiguous
lands, and his residence upon any part of the claim improved by him
or embraced within his inclosure was residence upon the whole and
extended to every part of it.

It does not appear when the placer claim was patented, but both the
mineral claim and the settlement claim of Wright were initiated while
the lands were unsurveyed. The plat submitted with the application
shows that the placer claim is located within the technical quarter
section on which Wright resided and which he settled upon and
improved. As his residence upon that quarter section extended to
every part of it, especially since the entire subdivision was within his
enclosure, it must be considered as one body or subdivision so far at
least as to protect the integrity of his settlement claim. The mere
fact that the placer claim has been so located within that subdivision as
to interpose between different parts of the quarter section, does not
render the settlement claim non-contiguous. The placer claim is
merely a segregation of a part of that legal subdivision over which the
settlement and residence of.Wright extended, as to every part thereof
undisposed of by virtue of his residence thereon as one subdivision.

The tract applied for, so far as shown by the plat, appears to be as
compact as possible. It embraces three entire legal subdivisions except
that portion included in the placer patent and which are contiguous to
the other portions of the entry. So that the claim is in square
form as near as practicable, in which particular it conforms to the
instructions.

It is not intended bv this decision to preclude your office from
making such investigation hereafter by a special agent or by a hearing
before the local officers, as the act contemplates may be done after the
entry has been allowed. As no entry can be allowed until after a
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survev of the claim, it was the purpose of the act to allow such survey
to be made at the expense of the claimant upon a pri aa acie showing,
but the act also provides:

That in any case where, upon investigation by a special agent of the Interior
Department and after due and proper hearing, it shall be established that an entry
interfered with the general water supply, or was detrimental in any way to the
public interests, or infringed upon the rights and privileges of other citizens, the
Secretary of the Interior shall have authority to cause said entry to be modified or
amended, or in his discretion to finally cancel the same.

The other ground upon which the application was denied is that the
only way in which a homestead claim can be initiated so as to bring it
within the operation df the act of June 8, 1880 (21 Stat., 166), is by an
entry of record made prior to the insanity of the entryman. The
Commissioner's decision in the case of Eben Bugbee (2 L. D., 102) is
cited in support of that ruling.

The act of June 8, 1880, is as follows:

That in all cases in which parties who regularly initiated claims to public lands as
settlers thereon according to the provisions of the preemption or homestead laws,
have become insane or shall hereafter become insane before the expiration of the
time during which their residence, cultivation, or improvement of the land claimed
by them is required by law to be continued in order to entitle them to make the
proper proof and perfect their claims, it shall be lawful for the required proof and
payment to be made for their benefit by any person who may be legally authorized
to act for them during their disability, and thereupon their claims shall be perfected
and patented, provided it shall be shown by proof satisfactory to the Commissioner
of the General Land Office that the parties complied in good faith with the legal
requirements up to the time of their becoming insane, and the requirements in
homestead entries of an affidavit of allegiance by the applicant in certain cases as a
prerequisite to the issuing of the patents shall be dispensed with so far as regards
such insane parties.

The act of May 14, 1880 (21 Stat., 140), provided that anyone who
settled upon public land, whether surveyed or unsurveyed, with the
intention of entering it under the homestead law, shall be allowed the
same time to file his homestead application as was allowed to settlers
under the preemption law. Under the act a homestead claim may be
initiated by settlement, and when such claim is made of record, the
right of the settler relates back to the date of settlement the same as
if he had settled under the preemption law; that is, to the date when
his claim was initiated.

The only right that a settler acquires to public lands under the
homestead law prior to the issuance of the final certificate, is an
inchoate right. That right can be initiated as effectively by settlement
as by entry, and as to unsurveyed lands, it is the only manner by
which it can be initiated.

In this case, the settler, by his settlement and residence upon and
improvement of the tracts of unsurveyed lands, had, within both the
letter and spirit of the act of May 14, 1880, "regularly initiated" a
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claim to such lands and had by such settlement evinced a purpose and
intention of claiming the same under the homestead law. As against
every one but the government he had acquired as complete a right to
the land then unsurveyed by such acts of settlement as could have
been acquired by an entrv of record if the land had been surveyed.
He had therefore within the strict letter of the act of June 8, 1880,
regularly initiated his claim to said land, afid having become insane
before the expiration of the time during which his residence, cultiva-
tion or improvement of the land claimed by him is required by law to
be continued in order to entitle him to make proper proof and to per-
fect his claim, the act expressly confers upon the person legally
authorized to act for him authority to make the required proofs and
to perfect such claim for the benefit of the settler.

A sufficient primafacie showing having been made by the applica-
tion, you will instruct the surveyor general to have the survey made,
at the expense of appellant, and filed in the local land office, and you
will allow the appellant, as guardian of the settler, John T. Wright,
to make entry according to said plat and survey, if a proper applica-
tion is presented to the local office, with all the necessary preliminary
proofs.

Your decision is reversed.

OKLAHOM3A LANDS-SETTLEMENT-ACT OF JUNE 6, 1900.

KINMAN v. APPLEBY (ON REVIEW).

Possessory rights to public lands, acquired by settlement, may be the subject of lease;
and the lessee in such case can establish no claim in his own right as a settler

.adverse to his lessor.
One who at the date of the act of June 6, 1900, was by force and fraud deprived of

the possession of a tract of land within the "neutral strip" upon which he had
theretofore settled and made improvements, was nevertheless a settler upon said
tract within the meaning of that act and entitled to the benefits of its provisions.

Secretary Hitchcock to the Cowmissioner of the General Land Office,
(F. L. C.) Jarch 2, 1904. (J. R. W.)

William Kinman filed a motion for review of departmental decision
of July 14, 1903 (32 L. D., 190), dismissing his contest against James
M. Appleby's homestead entry for the NE. of Sec. , T. 7 N., R. 14
W., Elreno, Oklahoma. Said motion was entertained October 3, 1903.
Briefs have been served and filed, and the case is now here for final
action.

August 6, 1901, Appleby made homestead entry for the land, claim-
ing right under the act of June 6, 1900 (31 Stat., 672, 680), under the
provision:

That the settlers who located on that part of said lands called and known as the
"neutral strip" shall have preference right for thirty days on the lands upon which
they have located and improved.
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On the same dav Kinman filed a contest affidavit that he-

was a settler on said tract prior to the issuance of the President's proclamation of
July 4, 1901, and was entitled to exercise the preference right of entry for such land
as provided in such proclamation; that this affiant has the superior right to said tract
of land for the reason that this affiant settled on said land prior to any settlement
by the said entryman.

August 29, 1901, the Department ordered a hearing, which was held,
both parties fully participating. The local office found that Kinman
settled on the land in 1897 and resided there till January, 1899, and
made numerous attempts to get a homestead entry on it, when he
leased the land and improvements to one Easterwood, and removed
elsewhere;

that Mr. Kinman had abandoned this land and was not an actual settler nor in pos-
session of the land after January, 1899. . . . June 6, 1900, . . . Easterwood brothers
were in actual possession of this land, and in our judgment were the owners at that
time, and were the ones who would come within the meaning of that act. It is
claimed that they were the tenants of Kinman, and as such could not assert any
claim as against him, their landlord. . . . Kinman could not acquire any rights,
nor exercise any control over the land because it was public dorhain and had not yet
become subject to settlement, nor to the exercise of any individual rights of
any person. . . . Therefore the relation of landlord and tenant had not existed
between Kinman and the Easterwoods.

Your office affirmed this action, and that decision was affirmed by
the Department. The motion for review is based on two grounds-
viz: error in holding that Kinman lost his rights as a settler, and
error in holding Appleby's qualification was immaterial.

Few of the facts in the case are disputed. In 1897 plaintiff bought
the rights and improvements of a former occupant and with his wife
settled on the land. He built a dugout, cleared, fenced, and culti-
vated part of it each year, and maintained actual residence to January,
1899. This was with intent to make it his home and to acquire title
by entry, as his correspondence with your office in 1897, claiming
right and applying to make homestead entry, indubitably shows. In
January, 1899, he leased the land for twelve months to two brothers,
Easterwood, but reserved some rights of control as to cutting timber,
the use of a garden patch, and left there some personal property.
Kinman at this time moved from his place to a proposed townsite,
several miles away, where his wife was appointed postmaster, and
afterward they moved with the post-office to Hardin, about twenty-
five miles away. While Kinman was on the land he was arrested and
imprisoned for cutting timber on government land (this claim), and
after leaving was arrested and imprisoned for taking whisky into an
Indian reservation. The two imprisonments included about seven and
a half months of the time from August 28, 1900, to June 20, 1901, of

which about two and a half months were in 1900. It does not appear
that he was ever tried or convicted on either charge. Until after
Appleby's entry Kinman had not re-established residence on the land.
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The conflict of testimony is as to facts after January 1, 1900. Kin-
man testified that he was prevented by Easterwood's threats of violence
from resuming possession at expiration of the lease. One of the
brothers, H. J. Easterwood, at expiration of the lease, which he
said was made to his brother, set up a settlement claim to the premises.
When the lease expired, early in February, 1900, Mrs. Kinman
attempted to go on the premises, and the two Easterwoods seeing her
coming met her at the entrance, one having a cane or club and, as
H. J. Easterwood testified, forcibly prevented her entrance: She
testifies that they threatened to kill Kinman if he attempted to return.
Easterwood's testimony is evasive to a degree, much impairing his
credibility. He denies threats to do violence to Kinman, but admits
that from July, 1899, his relations to Kinman have not been friendly,
especially after January, or February, 1900. He says he "would
have objected" to Kinman's return; that at the time the lease was
made he expected Kinman to return to the place. He can not fix the
time when he conceived the purpose of excluding Kinman and claim-
ing the place himself, but his conduct shows that it was before Mrs.
Kinman's attempted return in February, 1900.

Kinman testifies that he was informed by several persons he names
of threats made by Easterwood. One of these witnesses testified that
he asked why Kinman did not come back to his farm, and Easte-rwood
replied: " He knows better than to come back here. I will winchester
him in a holy minute if he comes back here until he pays me the $900
he owes me." The witness says he did not want Kinman hurt and so
told him the threat. The evidence shows that after getting possession
of the place by a lease, the Easterwoods determined to hold possession
in violation to their obligation to Kinman; that by force they excluded
Mrs. Kinman from going upon it; and further indicates strongly that
they threatened violence to Kinman should he attempt to return. Hold-
ing the place by this means, the Easterwoods in the fall of 1900 sold the
improvements and possessory right to one Sandifer, who took posses-
sion from them and remained to August, 1901, making considerable
improvement. He testified that he did not know until about July 1,
1901, that Kinman claimed the land. About May 1, 1901, Sandifer
sold to Appleby, who moved onto the place June 15, 1901, Sandifer
staying with him until August, 1901.

July. 1901, Kinman being afraid to return, Mrs. Kinman got a team
and driver to take her and a load of household goods to the land.
They arrived about midnight, July 3, and she began to erect a tent in
which to live. While they were unloading the goods, Sandifer and
Appleby came with shotguns, demanding an explanation of her inten-
tion. Mrs. Kinman told them she was there to resume possession.
They ordered her to leave and to take her property. Sandifer began
to reload the things, and she threw them out as fast as he put them in.
He seized the reins to drive the team out, she took hold of the reins



DECISIONS RELATING TO THE PUBLIC LANDS. 529

to prevent it. His strength prevailed, he jerked the reins from her,
and drove the team out into the road, leaving her, with some things,
on the land. The driver, at Sandifer's order, took the team and things
in the wagon back to whence they started.

The driver and Mrs. Kinman testify that Sandifer cursed and
threatened violence, and laid violent hands upon her, and that Appleby
pointed a shotgun at them. While much of this is denied by Sandifer
and Appleby, acts of violence are admitted. Mrs. Kinman hid under
a log in a briar patch, and remained till the morning of July 5, when
she went away. Sandifer loaded and returned her goods. Their con-
duct shows that they used violence enough to accomplish their purpose,
and would have used more had that been necessary.

Appleby claims that he bought out Sandifer without knowledge of
Kinman's claim; that Kinman did not settle with intent to make the
land his home, but only to appropriate the timber. His effort in 1897
to get a homestead entry negatives this claim, and the clearing of tim-
ber was necessary to bring the land into cultivation.

The controlling question is, whether Kinman was June 6, 1900, and
before, a settler on the land, and has not since abandoned the right
given by the act. As Appleby admits he was not a settler on the land
till June 15, 1901, he must yield to Kinman, if Kinman was a settler
June 6, 1900, and has not abandoned his right. It is therefore not a
question of priority, but one of existence of Kinman's right.

Appleby's right is asserted as purchaser from Sandifer, who pur-
chased front H. J. Easterwood, who, alone or with his brother, had
actual possession June 6, 1900. It is immaterial whether H. J. Easter-
wood was party to the lease or not, as he entered with his brother
under the lease and with notice of it. Whatever obligation rested on
his brother rested on him to restore possession to Kinman, the lessor.
Though Kinman at the time of his lease, January, 1899, being a settler
on reserved lands, had no right as against the government or the
reservees, his right was good against all the world, except the govern-
ment and the reservees, and such person as should derive a better
right from the government under some law. Of these naked pos-
sessory rights the court, in Lamb v. Davenport (18 Wall., 307, 314),
held:

They were the subjects of bargain and sale, and, as among the parties to such con-
tracts, they were valid. .... parties in possession of the soil might make valid
contracts, even concerning the title, predicated upon the hypothesis that they might
thereafter lawfully acquire the title, except in cases where Congress had imposed
restrictions on such contracts.

Quoting this language, the court went further in Tarpey v. Madsen
(178 U. S., 215, 221), and speaking of mere temporary occupation
with intent to acquire title held that:

Such occupation is often accompanied by buildings and enclosures for housing and
care of stock, and sometimes by cultivation of the soil with a view of providing fresh

23286-Vol. 32-03 34



DECISIONS RELATING TO THE PUBLIC LANDS.

vegetables. These occupants are not in the eye of the law considered as technically
trespassers. No individual can interfere with their occupation, or compel them to
leave. Their possessory rights are recognized as of value and made the subjects of
barter and sale.

A lease is but one of the lesser estates that may be carved out of a
fee, and it is the necessary deduction from these decisions that, except
in cases where Congress has imposed restrictions on such contracts,
possessory rights upon public lands may be the subject of lease, as
well as of barter and sale. When such rights are made the subject of
lease, the contract is valid between the parties, and the rights of the
parties are governed by the law of landlord and tenant. To hold
otherwise would invite fraud, violence, and anarchy in the public land
localities, and necessitate a rewriting of the law in the states and ter-
ritories where the public lands are situated. The Department has
never so held, but on the contrary that one having the relation of
tenant to another can establish no claim in his own right as settler on
such land adverse to his lessor. Franklin v. Murch (10 L. D., 582,
583); McDonald v. Jaramilla (10 L. D.. 276); Downing v. Chapman
(18 L. D., 361); Atkins v. Macy et al. (28 L. D., 395). Among the
obligations of a tenant of prime importance to the peace of society
and the security of property is the duty to restore the possession to
him from whom he received it. No decision of the Department hold-
ing the contrary has been found, and, it is believed, none exists. If
anv such does exist, it is manifestly erroneous, and is not entitled to
be regarded as authority.

It follows that when Easterwood's lease expired, he was bound to
restore the possession to his lessor. His determination to hold the
land for himself and enforcement of that unlawful purpose by threats
and actual violence, with the means and disposition to use whatever
force was necessary to accomplish that unlawful purpose, excused
Kinman's failure to return to the land. Dorgan v. Pitt (6 L. D., 616);
Underwood v. Eves (2 L. D., 600, 602); Kelso v. Hickman (26 L. D.,
616); Vaughn et al. v. Gammon (27 L. D., 438); Johnston v. Harris
(20 L. D., 183); Reid v. Plummer's Heirs (12 L. D., 562); Parsons v.
Hughes (8 L. D., 593); Platt et al. v. Graham (7 L. D., 249). Kin-
man having the right of possession June 6, 1900, and being prevented
only by the fraud and violence of Easterwood from actual possession,
must be regarded as in possession and to be entitled to the benefit of
the act. As he claimed the right on the first day that there was
opportunity to exercise it. he has been guilty of no laches, and has
never given room for a presumption of abandonment.

It is not necessary in the case to decide whether Appleby's entry,
based on a settlement admittedly made after June 6, 1900, could stand
if attacked by a contest based on that ground alone. As Kinman was
a settler long prior to June 6, 1900, the controlling question is, had
Kinmnan lost that right.
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Nor is it a question of Applebv's good faith, notice to him, or
innocence of violence. As shown above, the record does not show
him to be innocent. He participated in acts of violence excluding the
Kinmans. But had he not done so, he was merely the receiver of
what his predecessor claimants had obtained possession by fraud and
force. Estoppel arises only by act or lachhs of the party, not due to
coercion. A tenant forcibly holding over can not convey the improve-
ments of his lessor, and has no agency for such purpose. Appleby
can not hold Kinman's property so obtained against the rightful
claimant.

Departmental decision of July 14, 1903, is recalled and vacated.
The decisions of your office and the local office are reversed. Apple-
by's entry will be canceled and Kinman's entry will be allowed.

SWAMP GRANT-ADJUSTMENT--FIELD NOTES OF SURVEY.

STATE OF MINNESOTA.

Report to the President of the United States relative to departmental decision of
March 16, 1903, prescribing certain rules governing the adjustment of the grant
of swamp and overflowed lands made to the State of Minnesota by the act of
March 12, 1860.

Secretary Hitchcock to te President of the United States, larch 19,
(F. L. C.) 1904. (G. B. G.)

By Executive reference of the 8th instant, I am asked for a report
upon the matter of a decision of this Department, dated March 16,
1903, in the case of the State of Minnesota (32 L. D., 6), prescrib-
ing certain rules governing the adjustment of the grant of swamp and
overflowed lands made to that State by the act of March 12, 160 (12
Stat., 3).

The matter arose upon a communication to you from Representative
J. Adam Bede, submitting for your consideration a petition, numer-
ously signed by citizens of Northern Minnesota, setting forth their
objections to said decision and praying "that you may have this
matter carefully investigated by your Attorney-General, and that
pending his report you order that the issue of patents to the State of
Minnesota for swamp lands be suspended."

The petition recites, in substance:
(1) That on March 16, 1903, the Secretary of the Interior by his

said decision of that date instructed the Commissioner of the General
Land Office that the claim of the State of Minnesota to swamp lands
would be determined by the field-notes of survey, " which field notes
were thereafter to be taken as conclusive evidence of the swampy and
non-swampy character of said lands," whereas for many years prior to
said instructions the field-notes of survey were only admitted by the
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Department as prina fizcie evidence of the swampy or non-swampy
character of said lands.

(2) That these instructions were given upon the theory that an
agreement had been entered into by the State and the land department
that the swamp land selections should be made by the State from the
field-notes of survey, instead of by examinations in the field, and that
such an agreement was and is without authority of law.

(3) That this new rule of the land department is impracticable and
unjust, in that under the present system of public surveys the field
notes thereof afford but imperfect data from which to determine the
character of any of the land, and no data whatever from which to
determine the character of the four inside forty-acre tracts within
each section of six hundred and fortv acres.

(4) That the rule of adjustment applies to all future surveys, and that
inasmuch as the State of Minnesota has long ago granted the greater
part of her swamp and overflowed lands in Northern Minnesota to
railroads, the method adopted by the Department opens the door and
offers a premium for fraudulent surveys, "placing unlimited power in
the hands of the deputy or contract surveyor," and: " That under this
rule no opportunity is given to even assail a fraudulent survey, and
the Department undertakes to establish a rule of evidence for the
courts which must inevitable lead to a long and vexatious litigation to
determine the title to vast areas of public lands."

The history of the past partial adjustment of the grant of swamp
and overflowed lands to the State of Minnesota and the reasons which
induced the change in methods of adjustment are fully set out in the
decision complained of, and need not be repeated here.

Upon the subject-matter of the petition it may be said that most of
the statements of fact therein made are open to objection, and that the
deductions therefrom by the petitioners are wholly unwarranted.

(1) In the first place, the rule of adjustment complained of does not
contemplate that all claims of the State for swamp and overflowed
lands shall be determined by the field-notes of survey alone, it being
specifically provided that all existing contests and controversies
between the State and an actual bonafde settler as to the character of
lands claimed by such settler should be determined upon evidence pro-
duced by the parties at a hearing to be held for that purpose, and, in
a letter of instructions by the Commissioner of the General Land Office
to the local land officers in the State of Minnesota, which was approved
by the Secretary of the Interior, those officers were instructed that in
instances where a person had prior to the decision complained of settled
upon lands, whether then surveyed or thereafter surveyed, which may
upon survey be returned as swamp and overflowed lands, such settler
shall, if he make timely assertion of his claim by filing his application
in the local land office, be treated as having an existing contest or con-
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troversy within the meaning of these instructions. See direction No.
1, at page 70, of the decision.

(2) It is not true, as stated in the petition, that the plan of adjust-
ment complained of was made " upon the theory that an agreement
had been entered into by the State and the Department that the
swamp-land selections should be made by the State from the field-
notes of survey, instead of by examination in the field," if by this it
is meant to state that the Department recognized that any agreement
having the force and effect of a contract was ever entered into between
the parties. Such idea is expressly disclaimed in the decision itself.
At page 69 of the decision, referring to the question of identification
of lands granted to the several States as swamp and overflowed lands,
it was said:

with a view to the selection of the best and most practicable plan, but not to obli-
gate himself or his successors by any agreement partaking of the nature of a contract,

-the Secretary of the Interior, through the Commissioner of the General Land Office,
submitted to the several States two methods of identifying the swamp lands, and
suggested as the more practicable method that of identifying them by the field notes
of the public surveys. The lands had to be surveyed, and observations and notes of
their character in this respect could then be made with but little difficulty and with
no additional expense. This method was a fair one for the United States, because
the surveyors were to be selected and paid under the direction of the Secretary of
the Interior. Their work was to be done under his direction and to the satisfaction
of the Commissioner of the General Land Office. The State of Minnesota assented
to this plan of identification or adjustment, not by way of contract, but because the
Secretary of the Interior, the Commissioner of the General Land Office, the Governor
of the State and the legislature of the State concurred in the opinion that it was the
best and most suitable method. They agreed upon it in the sense that thev all con-
curred in the view that it was the best thing to do. It was uniformly followed for a
quarter of a century, and during that time operated quite generally to the satisfaction
of the United States and the State.

(3) Upon the question of the reliability of field-notes of survey as
evidencing the character of lands in the State of Minnesota, with
reference to their swampy or non-swampy character, it will be enough
to sav that there is no plan which has ever been suggested for the
identification of these lands that is not open to some objection, and
the field-note plan would seem to be of all the least objectionable and
a great saving to the government over any plan which contemplates
an examination in the field. The question of the State's right to these
lands depends, not upon their present character, but upon their char-
acter at the da e of the grant, March 12, 1860. More than fortv years
have elapsed since that time, and the testimony of witnesses as to their
character ten must of necessity be of little value. It is true that the
interior lines of a section are not staked upon the ground by the sur-
veyor, and the field-notes of the exterior lines may in some cases he
misleading as to the inside forty-acre tracts of Such sections and may
lead to an erroneous judgment as to their character; but it is believed

583



DECISIONS RELATING TO THE PUBLIC LANDS.

that as between the government and the State these errors will equal-
ize themselves in such manner that substantial justice will result from
the field-note plan of adjustment, and where the rights of citizens
antedating these regulations are involved a liberal plan of protection
has been incorporated into the scheme.

(4) It is true that the plan of adjustment complained of applies to
lands to be hereafter surveyed, but it can not be admitted, and is not
true, that such plan opens the door and offers a premium for fraudu-
lent surveys, that it places "unlimited power in the hands of the
deputy or contract surveyor," or that under this plan " no opportunity
is given to even assail a fraudulent survey." On the contrary, it is
calculated to induce greater care and more correct returns in the
making of these surveys. The decision complained of directed that
"the best energies of the proper division of your office (the General
Land Office) should be devoted to obtaining such accurate surveys and
notations of the character of the lands which may be hereafter sur-
veyed in this State as will obviate the existing cause of contest and
controversy."

The men who make these surveys are officers of the United States,
and the presumption is that they will do their duty. Moreover, under
the present system, their work is checked up and verified by an
examiner of surveys in the field, so that the chances of either fraud
or serious error are very remote. If it should result that fraud or
gross error be perpetrated, instead of its being true, as alleged, that
no opportunity is given to assail such survey, on the contrary any
sufficient prima fuie showing of such fraud or gross error, from any
source, would be entertained and an investigation ordered in the field,
and if, upon such investigation, such fraud or gross error were shown
it would be the duty of this Department to either set aside the survey
or disregard it in the adjustment of the grant. Indeed, since the
present plan of adjustment was adopted an investigation of an old
survey in the State of Minnesota has been directed to be made in the
field upon the complaint of the Chippewa Indians, who urged that
they were being deprived of a large body of pine lands because of
fraudulent or grossly erroneous returns of the surveyor designating
them as swamp and overflowed lands.

In conclusion, I beg to submit that the grant of swamp and over-
flowed lands made to the several States by the act of September 28,
1850 (9 Stat., 519), made it the duty of the Secretary of the Interior
" to make out accurate lists and plats " of such lands, to " transmit the
same" to the governors of such States, and " cause a patent to be issued
to the State therefor." The said act of March 12, 1860, in making the
grant to the State of Minnesota, extended these provisions to that
State. One of the first, if not the very first, acts of the land depart-
ment in the administration of the act of 1850 was the designation of
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the surveyors-general of the several States as the representative in the
field of the Secretary of the Interior to prepare lists and plats of
swamp and overflowed lands, and these officers were on November 21,
1850, instructed to prepare the same from " the field notes of surveys"
on file in their respective offices, upon condition that "the authorities
of the State are willing to adopt these as the basis of these lists."
Most of the States agreed to this plan of adjustment, and where it has
been adhered to the adjustment has proceeded with satisfaction to all
parties concerned. In instances where it has been departed from great
confusion has resulted, the final adjustment of the grant has been
delayed, and both the government and State have been put to great
trouble and expense. The field-note plan of adjustment had been in
force in the State of Minnesota for about twenty-six years when, on
April 7, 1886, this Department rendered a decision (4 L. D., 47 9), which
was made the basis of the practice which followed and obtained until
the rendition of the decision now complained of by the petitioners, of
permitting either a settler, an applicant to enter under the public land
laws, or the United States to question the return of the United States
surveyor-general as to the character of lands in that State, but at
the same time denying the State the right to question such return.
As was said in the decision complained of: "The practical operation
of the scheme . . . . has been to deny to the State title to some lands
which were returned by the surveyor as swamp, and at the same time
permit the United States to retain all lands returned by the surveyor
as not swamp land, without regard to the fact whether they were
swamp or not." It is not known what induced this Department to
depart from the field-note plan of adjustment so long in force in the
State of Minnesota, unless it was because of alleged fraud in the public
surveys of that State. This would seem to be the ground upon which
its said decision of April 7, 1886, was based. However this may be,
the practice which followed was not justified by anything said in that
decision, and it has been found to be a prolific source of fraud and
perjury, and, as said in the decision complained of, "cumbersome,
expensive, slow, litigious, and generally unsatisfactory."

It should be added that in the matter of the swamp-land grant to
the State of California, the Congress of the United States, in view of
the chaotic conditions existing in that State because of the plan of
adjustment there in force, expressly provided by the act of July 23,
1866 (14 Stat., 218), that that grant should be adjusted upon the field-
notes of survey, showing in this instance congressional recognition of
the field-note plan of adjustment.

No method of identification of swamp and overflowed lands in the
State of Minnesota has been prescribed by Congress, but, as has been
said, the duty of identifying them is cast upon the Secretary of the
Interior for the time being, and that officer is left to his own devices
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in determining the questions of fact involved in such identification.
These questions are within his exclusive jurisdiction and cannot be
reviewed by the courts.

As bearing upon the question of public sentiment in the State of
Minnesota, and the aims and purposes of the petitioners and their aid-
ers and abettors, I transmit herewith for your consideration copy of
a letter recently received by this Department from Hon. Knute Nel-
son, United States Senator from that State. A copy of the decision
involved is also transmitted.

ARID LAND-DESERT-LAND ENTRY-ACT OF JUNE 1, 1902.

JAMES PAGE.

Lands withdrawn from entry, except under the homestead laws, in accordance with
the provisions of the act of June 17, 1902, are not, during the continuance of
such withdrawal, subject to entry under the desert-land laws.

Secretary Hitchcock to the Conovissiover qf the General Land Offiee,
(F. L. C.) Aiarch 30, 1904. (A. S. T.)

On December 2, 1903, the register of the land office at Montrose,
Colorado, forwarded to your office a paper purporting to be the
application of James Page to make desert land entry for the S. of
the SW. and the S. of the SE. 1 of Sec. 33, T. 1 S., and lots 1, 2, 3,
and 4 of Sec. 4, T. 2 S., R. 1 K. Montrose land district, Colorado.

An examination of said application shows that it was not signed by
said Page, nor any one else, but Walter S. Sullivan, county judge of
Mesa county, Colorado, certifies that it was sworn to before him on
September 8, 1903.

The local officers rejected the application for the reason that the
lands applied for were withdrawn from entry, except under the home-
stead law, by your office letter "E" of June 17, 1902.

Page appealed from the action of the local officers to your office,
where, on October 28, 1903, a decision was rendered affirming the
action of the local officers and rejecting the application, and from that
decision he has appealed to this Department by a petition, wherein
he alleges, in substance. that the lands in question were withdrawn,
together with other lands in the same locality, with a view of ascer-
taining by a survey whether or not they were susceptible of irrigation
by a proposed scheme of irrigation by the government; that said
survey has been made and that it is found that the lands in question
can not be irrigated by means of the proposed government plan, for
the reason that said lands are situated about one hundred feet higher
than the proposed irrigation ditch. He therefore prays that said
lands be restored to entry, as provided in the third section of the act of
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June 17, 1902 (32 Stat., 388), and that his said application be allowed.
He alleges that he and certain other persons associated with him have
commenced a system of irrigation whereby he believes said lands can
be successfully irrigated, and that having filed said application and
commenced an expensive system of irrigation for the reclamation of
said lands he has acquired equitable rights in the land which are
entitled to consideration by this Department.

Your office properly held that the lands having been withdrawn from
entry, except under the homestead laws, Page acquired no rights by
filing his application, and the fact that he may have commenced a sys-
tem of irrigation for the reclamation of land to which he had no valid
claim gave him no interest in or right to the land.

It is noted that the register of the local office, in his letter transmit-
ting the application, reports that the applications of Page and others,
filed on October 9, 1903, embrace about two thousand acres of ind,
and that since said applications were filed homestead applications have
been filed for about fourteen hundred acres of this same land, which
homestead applications have been suspended to await final action on
said desert land applications: Therefore, if the land in question is cov-
ered bv said homestead applications, it would not benefit Page to have
said lands restored to entry, since he has acquired no rights by filing
his application, and the homestead applications would have priority
over any application he might hereafter file.

Your said decision is correct and is affirmed.

WITHDRAWAL OF LANDS UNDER THE RECLAMATION ACT OF JUNE
17, 1902.

CIRCULAR.

DEPARTMENT OF THE INTERIOR,

UNITED STATES GEOLOGICAL SURVEY.

I. The withdrawal of lands under the provisions of the Reclamation
Act of June 17, 1902 (32 Stat., 388), is principally for the purpose of
making the extensive surveys and careful engineering investigations
necessary to determine the feasibility of any particular irrigation proj-
ect. Even if the project is feasible, only a portion of the lands with-
drawn will be irrigated. The mere fact that surveys are in progress
is no indication whatever that the works will be built. Until the sur-
veys have been completed, it will be impossible to state how much
water will be available, what lands will be watered, or whether the
cost will be too great to justify the undertaking.

2. The fourth section of said act provides that the Secretary of the
Interior "shall give public notice of the lands irrigable under such
project, and limit of area per entry, which limit shall represent the
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acreage which, in the opinion of the Secretary, may be reasonably
required for the support of a family upon the lands in question; also
of the charges which shall be made per acre upon the said entries and
upon lands in private ownership which may be irrigated by the waters
of the said irrigation project, ad the number of annual installments,
not exceeding ten, in which such charges shall be paid and the time
when such payments shall commence."

3. Until this public notice has been issued by the Secretary of the
Interior, it will be impossible to give information concerning any par-
ticular tract or anv of the details required by the public notice.

4. Homestead entries mav be made for the lands withdrawn as irri-
gable under this act in accordance with the general laws and regula-
tions relating to this class of entries. All the public lands under an
irrigation project will be divided into farm units containing such area
of irigable land as, in the opinion of the Secretary of the Interior,
will be necessary for the support of a family. These areas may vary in
any one project from 40 acres to 160 actes, in accordance with the char-
acter of the soil and the relation of the lands to the irrigation system.
Each farm unit will contain as nearly as possible the same average
amount of irrigable land suitably situated for irrigation, and, if nec-
essary, for drainage.

5. The entries are not subject to the commutation provisions of the
homestead laws.

6. Actual and continuous residence on the land is required, in
accordance with the homestead laws.

7. The entryman will be required to take water from the Govern-
ment irrigation system and to pay in annual installments, not exceed-
ing ten, the proportionate amount charged against the land included
in his entry.

8. Before being entitled to a patent for the land, the entryman
must pay the entire charges for the water, and must show that he has
reclained at least one-half the total irrigable area of his entry for
agricultural purposes.

9. A failure to make any two payments when due shall render the
entry subject to cancellation, with the forfeiture of all rights under
the act, as well as all money paid thereon.

10. Until the construction of the irrigation system has advanced to
such an extent that water can be furnished for the irrigation of the
lands, it will be difficult, if not impossible, to make a living upon
them; but those filing will not, on that account, be excused from resid-
ing thereon, the homestead laws requiring that actual bona fide resi-
dence be established within six months from the date of the filing of
the applications, and continuously maintained.

11. Failure to comply in good faith with the provisions of the law
concerning residence will render the entry subject to cancellation.
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12. No specific rulings have been made concerning the modification
of the homestead laws as applicable to entries under the Reclamation
Act. Except where modified by the terms of this act the entries will
be made in accordance with the general rulings concerning the home-
stead laws. Information concerning them can be obtained from the
circulars issued by the General Land Office.

CHAS. D. WALCOTT,
Director.

Approved, March 31, 1904.
E. A. HITCHCOCK, Secretary.

AFFIDAVITS, PROOFS AND OATHS-SECTION 2294, 'R. S.-ACT OF MARCH
4, 1904.

CIRCULAR.

DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,

WASHINGTON, D. C., jvpril 1, 1904.
Registers and Receivers, U. S. _Land Qifices.

GENTLEMEN: Your attention is called to the provisions of an act of
Congress entitled "An act to amend the act of Congress of March
eleventh, nineteen hundred and two, relating to homesteads," approved
March 4, 1904 (Public No. 37), a copy of which is hereto attached.

Under its provisions section 2294, R. S., as amended by the act of
March 11, 1902 (32 Stat., 63), is again amended so that all proofs, affi-
davits, and oaths of any kind made by applicants and entrymen under
the homestead, preemption, timber-culture, desert-land, and timber
and stone acts, may, in addition to those now authorized to take such
affidavits, proofs, and oaths, be made before any United States com-
missioner or commissioner of the court exercising federal jurisdiction
in the Territory or before the judge or clerk of any court of record in
the county, parish, or land district in which the lands are situated.

In case the affidavits, proofs, and oaths hereinbefore mentioned be
taken out of the county in which the land is located, the applicant must
show by affidavit that it was taken before the nearest or most accessible
officer qualified to take such affidavits, proofs, and oaths in the land
districts in which the lands applied for are located.

Such showing by affidavit need not be made, however, in making^fal
proof if the proof be taken in the town or city where the newspaper is
published in which the final proof notice is printed.

Proofs, affidavits, and oaths which have heretofore been so made are
also validated by the act.

You will observe that by this act the only changes made in the act
of March 11, 1902 (32 Stat., 63), amending section 2294, R. S., circular
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of instructions, March 26, 1902 [31 L. D., 274], are that proofs, affida-
vits, and oaths of any kind required to be made by applicants and
entrvinen under the various land laws named in the act may, in conse-
quence of this act of March 4, 1904, be made in the county or parish
in which the land is situated, although the place of making same may
be outside the proper land district, and such act also validates all such
proofs or affidavits which have heretofore been so made and duly
subscribed.

Very respectfully, W. A. RIcHARDs,

('omn-isewiner.
Approved:

E. A. HITCHCOCK. Seeretary.

[PUBLIc-No. 37.]

AN ACT to amend the Act of Congress of March eleventh, nineteen hundred and two, relating to
homesteads.

Be it enacted by the Senote and House of Representatires of the United States of America
in Congress assembled, That an act entitled "An act to amend section twenty-two
hundred and ninety-four if the Revised Statutes of the United States," approved
March eleventh, nineteen hundred and two, be, and the same is hereby, amended
to read as follows:

"That section twenty-two hundred and ninety-four of the Revised Statutes of the
United States be, and the same is hereby, amended so as to read as follows:

"'SEC. 2294. That hereafter all proofs, affidavits, and oaths of any kind what-
soever required to be made by applicants and entrymen under the homestead, pre-
emption, timber-culture, desert-land, and timber and stone acts, may, in addition to
those now authorized to take such affidavits, proofs, and oaths, be made before any
United States commissioner or commissioner of the court exercising federal jurisdic-
tion in the Territory or before the judge or clerk of any court of record in the
county, parish, or land district in which the lands are situated: Prolided, Thatin case
the affidavits, proofs, and oaths hereinbefore mentioned be taken out of the county
in which the land is located the applicant must show by affidavit, satisfactory to the
Commissioner of the General Land Office, that it was taken before the nearest or
most accessible officer qualified to take said affidavits, proofs, and oaths in the land
districts in which the lands applied for are located; but such showing by affidavit
need not be made in making final proof if the proof be taken in the town or city
where the newspaper is published in which the final proof notice is printed. The
proof, affidavit, and oath, when so made and duly subscribed, or which have hereto-
fore been so made and duly subscribed, shall have the same force and effect as if
made before the register and receiver, when transmitted to them with the fees and
commissions allowed and required by law. That if any witness making such proof,
or any applicant making such affidavit or oath, shall knowingly, willfully, or cor-
ruptly swear falsely to any material matter contained in said proofs, affidavits, or
oaths he shall be deemed guilty of perjury, and shall be liable to the same pains and
penalties as if he had sworn falsely before the register. That the fees for entries and
for final proofs, when made before any other officer than the register and receiver,
shall be as follows:

"'For each affidavit, twenty-five cents.
"'For each deposition of claimant or witness, when not prepared by the officer,
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"'For each deposition of claimant or witness, prepared by the officer, one dollar.
"'Any officer demanding or receiving a greater sum for such service shall be

guilty of a misdemeanor, and upon conviction shall be punished for each offense by
a fine not exceeding one hundred dollars."'

Approved, March 4, 1904.

AFFIDAVITS AND PROOFS MADE OUTSIDE OF LAND DISTRICT-ACT OF
MARCH 9, 1904.

CIRCULAR.

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

WASHINGTON, D. C., April 1, 1904.
Registers an.d Receivers, U. S. Land Qfices.

GENTLEMEN: Your attention is called to the provisions of an act of
Congress entitled "An act relating to applications, declaratory state-
ments, entries, and final proofs under the homestead and other land
laws, and to confirm the same in certain cases when made outside the
land district within which the land is situated," approved March 9,
1904 (Public No. 43), a copy of which is hereto attached.

Under its provisions all affidavits in connection with applications and
entries, and all final proofs under the various land laws of the United
States, which have been received by you prior to the passage of the act,
but which were made outside the land district contrary to the provisions
of the act of March 11, 1902 [32 Stat., 63], are confirmed, provided no
fraud has been practiced by the entryman, and that there are no prior
adverse claimants to the land described in the entry, and that no other
reason exists why the title should not vest in the entryman.

You will, therefore, proceed to consider all cases that are pending
before your respective offices, which come under the provisions of
the act.

In cases where no action has been taken by your office, and in which
full payment has been made and no fraud is found, and to which there
is no prior adverse claim and no objection thereto appears, except that
thev were made outside the land district, you will issue final papers and
transmit them to this office, the same as in other cases. Where you have
taken action and advised the entryman of the rejection of his applica-
tion, affidavits, or proofs, and the case is still pending in your office,
you will at once advise the party or parties in interest of the relief
afforded them by the act and that their cases will be relieved from sus -
pension upon payment of any amounts that may be due. Upon receipt
of all proper payments, no other objection appearing, you will examine
and dispose of each case in the manner applicable thereto.

In any case in which you are satisfied that fraud has been practiced
by the entryman, or that there is a prior adverse claim, or that some
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other reason exists why the title should not vest in the entryman, you
will reject the application, declaratory statement, entry, or final proof,
giving your reasons for such action and giving the usual notice to the
entryman, notifying him of his right to appeal from your decision in
the usual way.

Very respectfully,
W. A. RICHARDS, Covinissioner.

Approved:
E. A. HITCHCOCK, Secretary.

[PUBLIc-No. 43.]

AN ACT relating to applications, declaratory statements, entries, and final proofs under the home-
stead and other land laws, and to confirm the same in certain cases when made outside of the land
district within which the land is situated.

Be it enacted by the Seneate and House of Representatives of the United States of America
zs Congress asseoibled, That whenever it shall appear to the Commissioner of the
General Land Office that an error has heretofore been made bv the officers of any
local land office in receiving an application, declaratory statement, entry, or final
proof under the homestead or other land laws, and that there was no fraud practiced
by the entryman, and that there are no prior adverse claimants to the land described
in the entry, and that no other reason why the title should not vest in the entryman
exists, except that said application, declaratory statement, entry, or proof was not
made within the land district in which the lands applied for are situated, as pro-
vided by the act of March eleventh, nineteen hundred and two, such entry or proof
shall be confirmed.

SEC. 2. That this act shall be in force from and after its passage and approval.
Approved, March 9, 1904.

APPLICATION FOR SURYEY-CORRECTION OF SURVEY.

J. CALLANAN.

Where a meandered lake is shown on the township plat, the land department would
not be justified in concluding that such lake did not exist at the time of survey,
and in assuming jurisdiction to survey the lands embraced within the meander
lines, on the mere showing that within such lines there are ridges and knobs
that were not covered with water at the time of the survey, in the absence of
proof that the topography and configuration of the adjacent lands is such that
no basin could have existed substantially in the form and to the extent indicated
by the survey.

Secretary Hlitchcock to the On~nesioner of the General Land Offlce,
(F. L. .) April 1, 1904. (E. F. B.)

This petition is filed by J. Callanan, grantee of Monona county,
Iowa, for a rehearing of his application for the survey of alleged
swamp lands in township 83 N., R. 45 W., and in townships 83 and 84
N., R. 46 W., consisting of about 1,200 acres. The area embraced
within the limits described in the application is designated on the
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township plat as a meandered lake known as Blue Lake. Callanan's
application was rejected by decision of the Department of May 11,
1901, and a motion for review of said decision was denied October 22,
1901.

In his application he alleges:

That there is not now and never was a lake of water upon said land except a small
body of water running along the section line between sections 1 and 2, township 83,
range 46, and extending up into section 35, twp. 84, range 46, but that all of the
other portion of the land embraced within the meander lines as run by the govern-
ment surveyor is not now covered with water and has never been except in times of
exceeding high water; that there are some places on said unsurveyed land that is
low, wet and marshy and covered with bogs, reeds and pond grass; that the greater
portion of said land is fit for cultivation and many acres of it has been cultivated for
many years past.

* * * * * * *

That there is not now and was not at the time of the government survey any rea-
son or facts that could possibly be construed as justifying the meander lines as estab-
lished by the government survey and that said lines so run and said survey are
wholly and unqualifiedly wrong and are so purely wrong as to leave no doubt but
what a fraud has been perpetrated upon the government by the failure to survey a
portion of the public domain, thus depriving the government of a part of her reve-
nue and depriving her citizens from acquiring title to her public lands.

The application was rejected because the evidence submitted in sup-
port of it did not show that there was not a body of water at the time
of the survey as would justify the meandered line, although the land
may now be fit for cultivation and is not covered with water except at
times of exceeding high water.

Additional evidence has since been filed, consisting of the affidavit
of L. F. Wakefield, a surveyor, who took elevations inside of the
meander line of Blue Lake, and prepared a plat showing the different
stations, which is exhibited with his affidavit. The stations indicated
upon said plat are all within sections and 12 of township 83 N., R.
46 AV. It is shown by this testimony that within the meander line
there is a ridge lying across the line between sections 1 and 12 about
a half a mile long. Station 2 on this ridge is 11.4 feet above the
water level. Stations 3 and 5 on the same ridge are 6.5 and 7.8 feet,
respectively, above the level. Station 4, just outside of the meander
line, is 6.7 feet above the level. Stations 8 and 9 within the meander
line are 7.0 and 14.3 feet above the level. The last-mentioned station
is near the foot of the ridge. These stations are along the east mean-
der line. On the west meander the surveyor established station 7 in-
a grove of cottonwood trees. This station is 7.3 feet above the level.
The level referred to is the level of the lake at the time of the survey,
but it was stated by the surveyor that the water in the lake was five
feet higher than it had been at any time for several years past. The
general topography of the surveyed land at and beyond the rim of the
lake is not given, and there is no evidence showing that the configura-
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tion of the surveyed lands adjacent to the rim of the lake is such that
the meander could not be possibly justified. Nothing is shown by the
levels taken by the witness except that within the meander line there
was a ridge and high places that probably were not covered with water,
but it furnishes no evidence that the configuration of the shore could
not possibly justify the meander line.

Turning to the field notes of the survey of this township we find
that along that part of the east meander line where the levels were
taken, the deputy surveyor described the rim of the lake as "Low
Willow Banks." The banks along the meander line in this township
are generally described as low and muddy. In the general description
of the township the deputy says: "The lake was at one time not far
from the bed of the Missouri river. Water clear and deep and fish
abundant."

If no other fact should be developed by an examination in the field
except what is shown by the testimony of Wakefield, there would not
be sufficient proof of error in the meander to justify a resurvey.
There is no evidence that the level of the meander line as run by the
surveyor is not substantially the same throughout, or that the topog-
raphy and configuration of the adjacent surveyed lands is such that no
basin could have existed substantially in the form and to the extent
indicated by the survey. In the absence of such proof it must be pre-
sumed that the existing conditions were such as to justify the meander,
and that fact is not inconsistent with the fact that within the limits of
the meander there were ridges and knobs that were not covered with
water.

In the McClennen case (29 L. D., 514) the evidence showed that the
configuration of the shore was such as to leave no doubt that a fraud
was perpetrated in making the survey, and that the meander line,
which in some places ran over the tops of hills, made it impossible that
such land was ever covered by water. The same condition as to the
land over which the meander line was run was shown in the Hemphill
case. (26 L. D., 319.)

If the original survey properly delineated the boundaries of the
lake, the jurisdiction of this Department in the premises ceased with
the approval of that survey. Under the rule which obtains in Iowa,
the title to the bed of the lake vested in the State- as the sovereign.
While this Department might, upon a proper showing, make an inves-
tigation to ascertain whether a mistake had been made in the survey of
the township, it would take such action only in those cases where the
evidence of mistake was clear and convincing. No such showing has
been made in support of this application. The State is still asserting
her title to the tract involved here, by virtue of her sovereignty.

Upon further consideration, the Department is of opinion that the
showing presented does not justify the conclusion that a mistake was
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made in the original survey and does not furnish any excuse for
assumption of jurisdiction to survey the tract embraced in the meander
lines of this lake as established by the original survey of the township.

The application is denied.

APPLICATION FOR SURVEY-CORRECTION OF SURVEY.

PALO ALTO COUNTY (STATE OF IOWA).

The land department has authority to examine into the correctness of the public
surveys and to cause a resurvey to be made of any public lands that were errone-
ously or improperly omitted from survey when it is clearly shown that such
lands were erroneously or improperly omitted and that no sufficient reason
then existed for not extending the public surveys over them; but it has no
authority to survey as public lands tracts which wemT at the date of the town-
ship survey properly indicated as covered by the waters of an apparently per-
manent lake.

Secretary fitcheoc to te Comnz'ssiover of the General land Oce,
(F. L. C.) April 1, 1904. (E. F. B.)

The Department by decision of March 11, 1901, affirmed the decision
of your offlice rejecting the application of Palo Alto county, Iowa, for
the survey of lands in said county, alleged to be swamp and overflowed,
which are represented upon the township plat of survey as two lakes,
one covering parts of sections 20 and 21, in township 94 N., range 34
W., and the other covering parts of sections 16, 17, 19, 20 and 21, in
township 96 N., R. 34 W.

A motion for review of said decision was denied June 21, 1901.
Neither of said decisions was reported.

By letter of October 27, 1903, you transmit a motion for reconsidera-
tion of said decisions, accompanied by a letter from the governor of
the State of Iowa, dated September 8, 1903, requesting that such action
may be taken by the Department upon this, and the several applica-
tions of various parties now pending before the Department for the
survey of lands of similar character, as will result in a speedy and
final determination of the claims of the State and of all parties who
may assert any right, title, or interest in and to such lands, but with-
out waiving the right or title of the State and insisting that such lands
belong to the State in virtue of its sovereign right.

This application was rejected because no sufficient evidence was pro-
duced to overcome the presumption as to the correctness of the town-
ship surveys or to show any mistake or improper conduct on the part
of the surveyor in meandering such areas as bodies of water and clos-
ing the surveys upon them. In the decision denying the motion for
review it was also stated that the case made by the petition shows that
the lands at the date of survey were either swamp and overflowed lands
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or were covered by a body of water; and that in either event the United
States would have no interest in the lands to be surveyed, as they
would inure to the county as grantee of the State if they were swamp
and overflowed, and would belong to the State, in virtue of her sover-
eign right, if they were the beds of lakes at the time of the township
sur vey.

No additional evidence has been produced, but it is now urged in
support of the application that the supreme court of Iowa has rendered
decisions in two cases holding that lands of the character of the lands
in controversy are unsurveyed public lands, to which no one can obtain
title except under and by virtue of the laws pertaining to the disposal
of the public domain, and that, since the decision of the Department,
the supreme court of the United States (Iowa v. Rood, 187 U. S., 87)
has dismissed the appeal of the State from a decision of the supreme
court of Iowa holding that lands of the same character as the lands in
controversy were swamp and overflowed lands that passed to the State
under the swamp-land grant and through the State to its grantees;
that when the application originally came before the Department the
governor and the attorney general of the State protested against any
action being taken looking to a resurvey of any lands in said State of
the character of the lands in controversy, upon the supposition that
the title of the State to the beds of all meandered lakes in said State,
by virtue of its sovereignty, was fixed by the approval of the survey;
and that in view of these decisions the governor of the State now joins
in the request that the character of the lands be investigated by the
Department and that such action be taken as will enable some one to
obtain title to them.

The holding of the supreme court of Iowa in the decisions referred
to (Ogden v. Buckley, 89 N. W. Rep., 1115, and Carr v. Moore, 93
N. W. Rep., 52) is to the effect that the swamp-land grant of Septem-
ber 28, 1850, did not convey a present title to the State of the swamp
and overflowed lands within the State, but only an inchoate right to
acquire title by patent, and therefore a conveyance by a county could
not pass the title to any land that had not been surveyed, identified,
and listed by the Secretary of the Interior as swamp land, and patented,
although the land may in fact have been swamp and overflowed at the
date of the grant. In the latter case it was also held that under the
laws of Iowa the title of the abutting owner on waters extends only to
high water mark, the title of the bed being in the State.

In Iowa v. Rood, supi)f , the appeal of the State was dismissed
because no federal question was involved. The State's claim of title
rested solely upon the proposition that upon its admission into the
Union as a sovereign State, it became the owner of all lakes within its
borders, and that the action of the government surveyors in segregat-
ing the lake in question by meander lines from the public lands was a
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determination by the federal government, through its duly appointed
agents, that the lake so segregated was the property of the State.
The court held that the State's claim did not involve the construction
of any treaty or statute of the United States or the constitutionality of
any State statute or authority and that the survey of the lands adjoining
the lake and the meander of the lake itself determined nothing as to
the title of the lands beneath its waters, " but simply omitted the
lands from survev and left their title to be subsequently determined
either by State or congressional action. It was obviously beyond the
powers of a government surveyor to determine the title to these lands
or to adjudicate anything whatever upon the subject."

Counsel call attention to these decisions to emphasize the necessity
for departmental action as the only means by which the title to the
lands in controversy can be definitely settled and determined. They
insist that as the courts will not take cognizance of the claim and right
of the grantee to any swamp and overflowed lands under the act of
September 28, 1850, that have not been surveyed and identified in the
manner provided by law, the beneficiaries under the grant will be
entirely remediless without the interposition of executive authority in
their behalf, and as they cannot by their own action or by the aid of
any other tribunal secure the legal title to such lands, several hundred
acres of land of great value will be left without legal ownership, which
is not bearing its proportionate share of taxation, and which is with-
out State control.

It may be stated in this connection that the court in Iowa '. Rood
did not hold that the State had no title to the beds of lakes that had
been properly meandered as such and segregated by the public sur-
veys, but it merely held that the action of the surveyor and the
approval of the survey determined nothing as to the title of the land
under the water, and that the segregation of the lake was not an
adjudication by the United States that the lake so segregated and
set apart was the property of the State and not a part of the public
domain.

In that case the land in controversy was within the meandered lines,
but it had been patented to the State as swamp land upon the applica-
tion of the governor requesting that the necessary steps be taken to
determine the character of the unsurveyed lands in certain townships.
The plaintiff claimed under that patent.

No principle was announced in either of those decisions that affects
the real question in issue here or presents any reason for a modifica-
tion of the rule under which the application was rejected.

In the decisions complained of the rule was distinctly announced
that while the Department has ample authority to examine into the
correctness of the public surveys and to cause a resurvey to be made
of any public lands that were erroneously or improperly omitted from
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survey, such authority will only be exercised when it is clearly shown
that such lands were erroneously or improperly omitted and that no
sufficient reason then existed for not extending the public surveys over
them.

If the lands in controversy at the date of the township survey were
in fact covered by bodies of water, which were properly meandered
and the public surveys were properly closed upon them, the land
department would have no authority to survey the beds of such lakes
as public lands. The only question therefore is: Was the survey erro-
neous and were public lands omitted from such survey? The Depart-
ment must necessarily in every instance determine that question before
it can execute a survey, as it has no authority to survey any lands
other than public lands.

These townships were subdivided in 1856. The field notes of survey
and the plats thereof show that no lands were left unsurveyed. What
are now alleged to be bodies of unsurveyed lands are represented on
the township plats as bodies of water, which, so far as it appears from
an inspection of the field notes of said survey, seem to have been
properly meandered. The public surveys were closed upon the mean-
der lines, which purported to define the limits of the public lands, and
the lands bordering on them have been disposed of. The correctness
of such survey has stood unchallenged for nearly fifty years, although
the grantee of the State had ample opportunity to call attention to any
error affecting its right and title, if such error in fact existed. These
facts aise such a strong presumption in favor of the correctness of
the township survey that no action should be taken looking to a resur-
vey except upon a definite and affirmative showing of error. No such
showing as to the actual condition of the land at the time of the survey
is made by the petitioner, but it is alleged that there is not now a lake
within the meander line and that there is no indication that there ever
was any lake or body of water within the meander line of sufficient
importance to warrant the closing of the surveys upon it. It is urged
by counsel that this showing is so far suggestive of error in the town-
ship survey as to cause an examination to be made by the land depart-
ment to ascertain whether the land in controversy is swamp and
overflowed land within the meaning of the swamp-land act, or
whether it is the bed of a lake of such permanent character as ought
to have been meandered at the time the township was surveyed, in
order that the conflicting claims to such lands may be determined; and
that if such examination is allowed he will be able to support by com-
petent and satisfactory testimony the fact that at the time of the sur-
vey there was not such a body of water as would justify the meander
line as established by the government survey. He does not submit
the affidavit of any witness as to the condition of the land at the time
of township survey, nor state any fact upon which he bases his opin-
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ion that no reason or fact then existed to justify the meander line,
except the fact as to the present condition of the land. He expects
to supply that evidence, as stated in his motion for review, by causing
surveys to be made, levels to be taken, and other evidence to be pro-
duced in support of the application.

In denying the motion for review the Department said that the evi-
dence counsel proposed to submit would not determine the character
of the land at the date of the survey and was not a sufficient showing
to overcome the correctness of the township survey.

It does not appear to be questioned that there was a body of water
on which to base the meander line, but it is alleged merely that it was
not such a body of water as the surveying regulations contemplated
should be meandered. The only fact upon which that opinion is based
is the allegation that while there are some places within the meander
lines that are low, wet, marshy and covered with reeds and pond
grasses, the greater part of the area within such meander lines is fit for
cultivation.. That appears also to be the only fact upon which counsel
predicates his belief that no reason existed at the time of the township
survey that should have prevented the extension of the survey over
such area.

The application for the survey of lands in Clay county that was
considered b the Department in the case of John McClennen et l.
(29 L. D., 514) alleged that there was not then and never had been
any body of water upon which to base the meander lines, which were
run over the tops of hills, and that much of the land was high, dry,
tillable land that would not have passed to the State as swamp land
if it had been properly surveyed. The allegations were supported by
numerous witnesses, who testified to material facts upon which the
charge " that the meander line of said surveys was so surely w'rong as
to leave no doubt that a fraud was perpetrated in the making of said
survey," was clearly sustained.

In the case of W. L. Hemphill et al. (26 L. D., 319) it was alleged
that the meander line of the lake as established bv the township
survey was from thirteen to forty-nine feet above high water mark
and above the true banks of the lake. The petition was supported by
the affidavits of witnesses who testified that they had known the land
from twenty-four to forty years, and that all of the land that the
applicant asked to have surveyed could be, and had been, cultivated
to crops in any ordinary season. From the configuration of the land
as shown by the testimony of witnesses it was obvious that there was
not at the time of the township survey any reason or fact that could
possibly be construed as justifying the meander line as established by
the official survey. Upon such showing you were directed to make
an examination of the land, which resulted in a resurvey which was
approved. (27 L. D., 119.)
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This application is refused for the reason that there is no prima facie
showing that there was no body of water to which the meander line
referred, or that the survey was in error. Upon the facts presented
the Department holds that the survey was substantially correct and
that it has no authority to now survey as public lands the tract or
tracts which were at the date of the township survey properly indi-
cated as covered by the waters of an apparently permanent lake.

APPLICATION FOR SURVEY-CORRECTION OF SURVEY.

MARSHALL DENTAL MANUFACTURING COMPANY.

Lands in the State of Iowa covered by the waters of a lake which was properly
meandered at the time of the survey of the township passed to the State by
virtue of its sovereignty, and are therefore no longer under the control of the
tand department as public lands.

The land department will not disturb the public surveys where a resurvey may affect
the rights or claims of anyone resting upon the original survey, except upon the
clearest proof of accident, fraud, or mistake.

Secretary ]Jithcoc to the Commissioner the General and Ofice,
(F. L. C.) April 1, 1904. (E. F. B.)

With vouir office letter of October 27, 1903, you transmit the appli-
cation, and accompanying papers, of the Marshall Dental Manufac-
turing Company, grantee of Greene County, Iowa, for the survey of
a body of land alleged to be swamp and overflowed, but which is
designated upon the township plat of survey as a meandered lake in
sections 6 and 7, T. 84 N., R. 30 W., and sections and 12, T. 84 N.,
R. 31 W., known as "Goose Lake."

The field notes of survey show that there was a well-defined lake
covering the area indicated, at the time of the township survey in
1853. The only witness who testifies as to the condition of the land
at the time of the survey is C. L. Davis, who testified that he was a
flagman with the surveying party when the land was surveyed in 1853,
although his name does not appear in the returns. The only assistants
to the surveyor who appear from the returns to have taken the oath
as required by the manual are Joseph L. Johnson and David Buttrick,
chainnien, H. C. Caldwell, marker, and A. F. Crowl, axeman. He
testifies that he remembers a stake was driven and a mound made at
the southeast corner of section 6, about two or two and a half rods
from the water's edge at that time; that the surveyor instructed him
not to go too near the water, so the chainmen would have a better
place to work in going around the lake, as the ground was marshy
near the water; and that at the time of the survey the majority of the
unsurveyed tract was a marsh. He describes it as a marshy, reedy
lake, inhabited by muskrats and in the summer time nearly dry.
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The returns of survev show that the deputy found many marshes in
surveying the township which are distinctly noted. In running the
section lines that intersect the shore of the lake, he entered marshes,
but always left the marsh and entered higher ground before reaching
the shore of the lake, which is always described as low, flat and
marshy. and where he alwavs set his meander post in a mound of
earth and sod. It is possible that on account of the low marshy con-
dition of the actual rim of the lake, and for greater security against
the destruction of the monuments, he did not set his meander post
immediately at the water's edge, but upon higher ground. So that
the testimony of Davis that the meander post at one point was not
placed at the water's edge, and that the ground near the water was
marshy, may not, as to those facts, be inconsistent with the returns.
It is not shown that in running the meander the deputy did not
delineate the lake substantially as it actually existed.

In the general description of T. 84, R. 31, he says:

This township contains some small marshes which are unfit for cultivation; also
a lake in the northeast corner, banks low earth. The surface on margin of lake low
and flat; unable to examine the depth of the water in lake owing to the growth of
flag bushes and willow on its margin.

Other witnesses who testify as to the condition of the lake several
years after the survey characterize it generally as a marshy pond full
of reeds, rushes and flags, with a great many muskrat houses among
them. None of these witnesses speak definitely of the condition of
the lake at the time of the survey or at any period so near to it as to
indicate with reasonable certainty tbe-exact condition of the lake when
it was surveyed. H. W. Bean, who made a survey of the lake in
1895, with a view to obtaining an outlet for thorough drainage, testi-
ned that he found in the lake a vegetable mould and black loam about
thirty inches deep at all points, interlaced by a strata of sand from
one to six inches deep, except at one place where there is a strata of
sand and gravel twenty-two inches deep resting on a subsoil of blue
clay.

All of the witnesses testify that the lake has no outlet, that it is a
depression in the prairie forming a basin that is fed by the melting
snows and rains, thus corroborating the returns of the survey that it
had a well-defined rim. There is no sufficient testimony to impeach
the correctness of the returns, but, on the contrary. the testimony of
the several witnesses, considered in connection with the returns of
survey, rather indicate that the bed of the lake has been gradually
filled up since the date of survey, probably because of the cultivation
of the surrounding lands, causing the deposit into the lake of the
vegetable mould and black loam overing the strata of sand and
gravel as found by witness Bean.

One of the principal grounds urged in support of the application is
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that the present condition of the lake bed is a menace to the health of
the neighborhood and that it would be a great benefit to the com-
munity living around it if the land could be certified to the State
under the swamp-land act for the benefit of its grantees, so that the
land could be drained and made subject to taxation. There is with
the record a petition, signed by a great number of citizens, urging
such action.

There is submitted with the application here a letter from the gov-
ernor of the State requesting that such action may be taken by the
Department upon this application as may result in a speedy and final
determination of the claim of the State and of all persons who may
assert any right, title or interest in or to said lands or any part thereof.
The governor does not waive any claim or right of the State to assert
its claim in anv investigation or proceeding, judicial or otherwise, that
may be had in the Department or in any court. The State is therefore
in this proceeding asserting its right to said lands by virtue of its
ownership of the beds of all lakes within its borders that were properly
meandered.

If at the time of the survey there was a well-defined lake that was
properly meand6red, as shown by the field notes of survey, the Depart
ment would have no authority to convey the lands as public lands, or
to certify and patent them to the State under the act of September 28,
1850. The title to the beds of all lakes that were properly meandered
vested in the State by virtue of its sovereignty and no reason can be
perceived why the State can not assume control of this land and reclaim
it by drainage or make any other disposition it may see proper in view
of this decision holding that the lake bed is not public land left
unsurveyed.

Counsel contend that lake beds of the character of the one in con-
troversv will be without legal ownership and not subject to State con-
trol until the Department determines the character of the land, and as
authority for this contention cite the case of Iowa v. Rood (187 U. S.,
87). Their contention is evidently predicated upon the theory that
the survey was erroneous and that the State, bv virtue of its sover-
eignty, acquired no title to lakes or ponds which at the time of the
survey could have been easily drained or were likely to dry up. That
proposition will not be disputed, but no principle was announced in
the case cited adverse to the contention of the State that it acquired
title by virtue of its sovereignty to the beds of all lakes that were
properly meandered and upon which the surveys of the public lands
were closed. It is therefore only a question as to whether the body
of water that was meandered as a lake was of such permanent charac-
ter as to justify the meandering of it as such and to segregate it from
the body of the public lands, or whether it was erroneously made, and
that question must primarily be determined by the land department.
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"The courts can neither correct nor make survevs. The power to do
so is reposed in the political department of the government, and the
land department, charged with the duty of surveying the public domain,
must primarily determine what are public lands subject to survey and
disposal under the public land laws." (Kirwan v. Murphy, 189 U. S.,
35, 54.) But after the land department has disposed of the question,
if the legal rights of any party have been invaded. he may seek redress
in the courts, which have jurisdiction to determine whether any lands
surveyed and disposed of were public lands and to determine who has
the better right to the title.

In Iowa v. Rood, supra, the land within the meander line of a lake
had. been patented to the State under the swamp-land act and the plain-
tiffs below (Rood et al.) claimed under that patent. The State claimed
that upon its admission to the Union it became the owner of all lakes
within its borders, subject to the right of the public to use the same,
and that the title to the beds of such lakes was in the State, and that
the action of the government surveyors in segregating the lake from
the public lands by meander lines was a determination by the govern-
ment, by its duly authorized agents, that the lake so segregated and
set apart was the property of the State and not a part of the public
domain. The court dismissed the appeal of the State for the reason
that its title, by virtue of its sovereignty, did not involve the validity
of any treaty or statute of the United States, or the constitutionality
of any State statute or authority, and hence presented no federal ques-
tion. It also decided adversely to the contention of the State that the
segregation of the lake by the public survey, and the approval thereof,
determined anything as to the title of the land beneath its waters.

"The land department must necessarily consider and determine
what are public lands, what lands have been surveyed, what have
been disposed of, and what are reserved." (Kirwan v. Murphy, supa,

53.) Under such authority the Department has power to correct sur-
veys upon a proper showing; but, as has been frequently said, the
proper rule is to refuse to disturb the public surveys, except upon
the clearest proof of accident, fraud or mistake, where a resurvey
may affect the rights or claims of anyone resting upon the original
survey. As no sufficient proof has been submitted to impeach the
correctness of the survev attacked here the application is denied,
thereby determining, so far as lies in the power o the Department,
that the lands in controversy are not public lands.

In this connection it may be well to call attention to the decision of
the court in Railroad Company v. Smith (9 Wall., 95), holding that in
a proceeding before the courts it is competent to prove by witnesses
who know the land that it was swamp and overflowed land within the
meaning of the swamp-land grant. In French v. Fyan (93 U. S., 169)
oral testimony was offered to impeach the validity of a patent to lands
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under the swamp-land grant by showing that the lands were not in
fact swamp lands, relying upon the authority of Railroad Company v.
Smith. The court rejected the testimony, holding that the issuance
of the patent was conclusive of that question. The decision of the
lower court was affirmed upon the ground that the act making the
grant confers upon the Secretary of the Interior the power to deter-
mine what lands were of the description granted by the act, and made
his office the tribunal whose decision on that subject was to be con-
trolling. It was held that the decision in Railroad Company v. Smith
was not in conflict with that principle and that parol evidence was held
in that case competent to prove the character of the land because the
Secretary had refused to make a selection or list of such lands and
would issue no patent. The court said there was no means by which
it could compel the Secretary to act, " and if the party claiming under
the State in that case could not be permitted to prove that the land
which the State had conveyed to him as swamp land was in fact such,
a total failure of justice would occur, and the entire grant to the State
might be defeated by this neglect or refusal of the Secretary to per-
form his duty." If the doctrine announced in Railroad Company v.
Smith can he applied in any case, it surely must apply in this, so that
the grantees of the State are not remediless because of the refusal of
the Department to survey the land.

ACCOUNTS-FEES-TESTIM ONY-TRANSCRIPTS.

CIRCULAR.

DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,

WASHINGTON, D. C., Apr-il 7, 1904.
To Registers and Receivers:

GENTLEMEN: Your attention is called-to the following provisions of
law:

Registers and receivers are allowed, jointly, at the rate of fifteen cents per hun-
dred words for testimony reduced by them to writing for claimants in establishing
preemption and homestead rights. (Sec. 2238, subdivision 10, R. S.)

A like fee as provided in the preceding subdivision, when such writing is done in
the land office, in establishing claims for mineral lands. (See. 2238, subdivision 11,
R. S.)

Registers and receivers in California, Oregon, Washington, Nevada, Colorado,
Idaho, New Mexico, Arizona, Utah, Wyoming, and Montana, are each entitled to
collect and receive fifty per centum on the fees and commissions provided for in the
first, third, and tenth subdivisions of this section. (Sec. 2238, subdivision 12, R. S.)

That registers and receivers of United States land offices, shall, in addition to the
fees now allowed by law, be entitled to charge and receive for making transcripts of
the records in their offices for individuals,- the sum of ten cents per hundred words
for each transcript so furnished; and the transcripts thus furnished, when duly cer-
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tified to by them, shall be admitted as evidence in all courts of the United States
and the Territories thereof, and before all officials authorized to receive evidence,
with the same force and effect as the original records. Act of Congress approved
March 22, 1904. (Public-No. 64.)

The register and receiver shall be entitled to the same fees for examining and
approving testimony given before the judge or clerk of a court in final homestead

cases as are now allowed by law for taking the same. (Act of Congress approved
March 3, 1877, 19 Stats., 403.)

This refers to the fees provided for in the tenth and twelfth sub-
divisions, section 2238, R. S., above mentioned.

Under the timber and stone land act of June 3, 1878, as amended by
the act of August 4, 1892, registers and receivers are entitled jointly
to a fee of fifteen cents or twenty-two and one-half cents per hundred
words, as fixed by subivisions ten and twelve, respectively, of section
2238, R. S., for testimony reduced to writing for claimants.

No testimony fees are chargeable by registers and receivers in desert
land cases.

Section 1, act of March 3, 1891, provides as follows:

And registers and receivers shall be allowed the same fees and compensation for
final proofs in timber-culture entries as are now allowed by law in homestead entries.

This refers to the fees provided for in the tenth and twelfth subdivi-
sions, section 2238, R. S., and act of March 3, 1877, which, by the act
of March 3, 1891, are made general and applied in all cases where
similar services are rendered by registers and receivers; that is, for
reducing testimony to writing and examining and approving testimony,
both in commuted and noncominuted homestead and timber-culture
final proofs.

No fees are chargeable by registers and receivers for examining and approving
testimony reduced to writing in a timber and stone land final proof, where such
proof is made before an officer designated in section 2294, R. S., as amended by the

act of March 4, 1904. (Public-No. 37.)

Your attention is called to the following act of Congress approved
March 3, 1883:

AN ACT in relation to certain fees allowed registers and receivers.

Be it enacted by the Senate and louse of Representatires qf the United States of America
in Congress assem7bled, That the fees allowed registers and receivers for testimony
reduced by them to writing for claimants in establishing preemption and homestead
rights and mineral entries, and in contested cases, shall not be considered or taken
into account in determining the maximum of compensation of said officers.

SEc. 2. That registers and receivers shall, upon application, furnish plats or
diagrams of townships in their respective districts showing what lands are vacant
and what lands are taken, and shall be allowed to receive compensation therefor
from the party obtaining said plat or diagram at such rates as may be prescribed
by the Commissioner of the General Land Office, and said officers shall, upon appli-
cation by the proper State or Territorial authorities, furnish, for the purpose of taxa-
tion, a list of all lands sold in their respective districts, together with the names of
the purchasers, and shall be allowed to receive compensation for the same not to
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exceed ten cents per entry; and the sums thus received for plats and lists shall not

be considered or taken into account in determining the maximum of compensation
of said officers.

Your attention is also called to the following extract from the act
making appropriations for sundry civil expenses of the Government
for the fiscal year ending June 30, 1887, approved August 4, 1886 (24
Stats., 239).

All fees collected by registers and receivers, from any source whatever, which

would increase their salaries beyond three thousand dollars each a year, shall be cov-

ered into the Treasury, except only so much as may be necessary to pay the actual

cost of clerical services employed exclusively in contested cases, and they shall make

report quarterly, under oath, of all expenditures for such clerical services, with

vouchers therefor.

in accordance with the act of Congress, as quoted, receivers will

deposit to the credit of the Treasurer of the United States all moneys
received for reducing testimony to writing, and all other fees which
by the act of March 3, 1883, were authorized to be retained by reg-
isters and receivers (except the amount payable for clerk hire, in
accordance with the terms of the law), as other public moneys of the
Inited States received from fees and commissions are deposited. The

First Comptroller of the Treasury in a decision (in case of Lambert,
receiver at Pueblo, Colorado), dated July 14, 1891, and reaffirmed by
letter of September 21, 1891, held that no other fees can be legally

appropated to the patynent of contest cerks th/an those which have
been, recedred forQ reducing testimony to ?riting in contest cases, and
that the measure of compensation to a clerk employed in any contest
must he limited to the amount of the fee deposited for reducing
testimony to writing in that particular contest. All such fees will be
reported in detail on the receiver's monthly detailed account-current
thereof (Form 4-146), and accounted for in their monthly and quar-
terly accounts. Bat fees vot earned (that is, deposits made for services
to be rendered), are not to be deposited to te credit of the Uhited States,
but to the credit of the receiver ad accounted for in his account of
unearnedfees and unofficial moneys (section 2234, R. S., as amended
by the act approved January 27, 1898).

The register's cancellation fee of one dollar, authorized by the act of
May 14, 1880, (modified by act of August 4, 1886), will be paid to the
receiver, who will deposit it as other unearned fees and when the entry
is cancelled and the notice given he will deposit the same to the credit
of the United States as in the case of other fees earned. This fee of one
dollar is exclusively a register's fee, of which the receiver is entitled
to no portion in making up the maximum compensation of registers
and receivers. Should the cancellation not take place, and no notice
be given, the fee is to be returned to the depositor.

In computing the fees for reducing testimony to writing, only the
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words actually written by registers and receivers, or persons in their
employ, must be charged for at the rates allowed by paragraphs 10,
11, and 12, of section 2238, R. S., and no charge is to be made for the
printed words. The words actually written must be counted and
charged for, and there can be no uniform fee of a specified sum appli-
cable to every case of the same class of entries; that is, registers and
receivers can not fix the fee at one dollar or more for each preemption,
final homestead, or mineral entry.

Under the second section of the act of March 3, 1883, authorizing a
charge to be made for plants or diagrams, the fees for the same are
hereby fixed as follows:
For a diagram showing entries only -$1. 00
For a township plat showing entries, names of claimants, and character of

entry - 2. 00
For a township plat showing entries, names of claimants, character of entry,

and number - 3. 00
For a township plat showing entries, names of claimants, character of entry,

number and date of filing or entry; together with topography, etc -4. 00

In no case are fees to be charged for examining and approving testi-
mony given before the judge or clerk of a court except in commuted
or noncommuted homestead and timber-culture final proofs.

The attention of registers and receivers is called to section 2242,
R. S., which is as follows:

No register or receiver shall receive any compensation out of the Treasury for past
services who has charged or received illegal fees; and on satisfactory proof that either
of such officers has charged or received fees or other rewards not authorized by law,
he shall be forthwith removed from office.

You will be held to a strict compliance with the laws and regula-
tions relating to the matter of fees in all cases.

Registers of land offices have no right officially to receive any
moneys whatever except such as are paid to them by receivers as
salary, fees, and commissions. Should any money be forwarded to
the register or paid to him, he will at once pay over the same to the
receiver; and where parties address the register as to the cost of any
service required, he will refer the matter to the receiver for answer,
as the latter is the proper officer to receive all public moneys.

In order to secure uniformity in the preparation of accounts of
receivers relative to moneys received for reducing testimony to writ-
ing, and for clerical services rendered exclusively in contest cases
under the act of August 4, 1886, the following method will be observed:

Receivers will credit the United States in their accounts as receivers
with the gross amount of all fees earned, except such sums as are paid
by them for clerk hire exclusively in contest cases, which sums must be
deducted from the gross proceeds received, and should not be included
in the amounts so credited. They will also debit the United States with

- the deposits of such receipts exclusive of the amounts for clerk hire
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referred to above. In the special disbursing accounts for clerical serv-
ice exclusively in contest cases, they will credit the United States with
the total amounts received from contestants in contest cases, and
debit the United States with the amount paid for clerk hire in such
cases and also debit the United States with balance, if any, deposited
with the C. S. Treasurer, supporting the account with sworn statements
and proper vouchers. This account should balance.

The excess of receipts from fees over the expenses of clerical services
must be reported in the receiver's weekly statements, monthly fee
statements, and in their quarterly and monthly accounts-current.

Receivers will also report in detail on their receiver's monthly state-
ments (Form 4-146) all cancellation fees earned and all receipts for
reducing testimony to writing, and also enter on the same the expenses
incurred for clerical service.

Whenever money is received from a party in payment of fees, the
receipt thereof should be duly acknowledged. It is therefore directed
that in cases where testimony, in establishing a preemption, homestead,
or mineral claim, or the right to enter land as being valuable chiefly for
timber or stone but unfit for cultivation under the act of June 3, 1878,
has been submitted and an entrv or location is allowed or final home-
stead papers issued on such testimony, and also where a fee is paid for
allowing entries under the timber-lands act of June 3, 1878, the receiver
shall indorse on both the original and duplicate receipt, or certificate of
location where there is no receipt in the case, an acknowledgment of
the amount of fees received for reducing testimony to writing, examin-
ing and approving the same, or other special account as the case mav
be; and that in contested cases where testimony is taken, as also in cases
where transcripts of records are furnished, or fees received under the
act of March 3, 1883, he shall issue a receipt for. the money to any party
paying the same (it being the duty of the receiver to receive and receipt
for the money in every case), but no duplicate of the special receipt so
issued need be transmitted to this office.

This circular is designed to take the place of circulars " M," of July
20, 1883 (2 L. D., 662); August 18, 1886 (5 L. D., 569); November 6,
1886 (5 L. D., 245); March 15, 1887 (5 L. D., 577), November 12, 1891,
and April 22, 1898 [26 L. 'D., 657].

W. A. RICHARDS, COMnS7iO7er.
Approved, April 8, 1904.

E. A. HITCHCOCK, Secretary.
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SOUTHERN PACIFIC RAILROAD COMPANY.

Motion for review of departmental decision of Octoher 18, 1899, 29
L. D., 236, denied by Secretary Hitchcock, April 12, 1904.

FOREST RESERVE-SELECTION OF AGRICULTURAL LAND-ACT OF
JUNE 2, 1902.

OPINION.

Agricultural lands selected by the forester of the Agricultural Department under the
provisions of the act of June 27, 1902, to be included in the forest reserve pro-
vided for in said act as "necessary to the economical administration and pro-
tection " o such reserve, do not become part of such contemplated reserve by
virtue of their selection for the purpose mentioned, but are merely in the con-
dition of lands withdrawn from settlement or other disposal with a view to their
future reservation when the occasion therefor shall arise by the forest reserva-
tion coming into existence.

Assistant Attorney- wen eal Campbell to te Seeetary of the Interior,
April 13, 1904. (J. R. W.)

I received by reference of April 5, 1904, the letter of the Commis-
sioner of the General Land Office of March 31, 1904, with request for
my opinion whether the agricultural lands, not to exceed 25,000 acres,
to be included in the forest reservation provided to be created under
the act of June 27, 1902 (32 Stat., 400, 403-4), became a part of such
forest reserve at the time of approval of the selections, or are they
merely in a state of reserve from settlement, entry, or other disposal
Until the contiguous forestry lands become a forest reservation.

In respect to these agricultural lands the act (ib., 403-4) provides:

Prorided, That on the four reservations last aforesaid, where agricultural lands
are included within or contiguous to forestry lands and are, in the opinion of the
Forester of the Agricultural Department, necessary to the economical administration
and protection of the same, said Forester shall, as soon as practicable after the
passage of this act as to those lands which have already been examined, and as to
the lands not yet examined immediately after the examination and approval of the
lists of said lands, of which approval said Forester shall be immediately notified by
the Secretary of the Interior, file with the Secretary of the Interior schedules desig-
nating according to government subdivisions said agricultural lands, not to exceed
fifteen thousand acres of the lands already examined and not to exceed ten thousand
acres of the lands yet to be examined, which said agricultural lands so designated
shall not be offered for entry and settlement, but shall become and be a part of the
forest reserve hereinbefore created.

These lands are not to be selected or to become parts of the forest
reservation because of their own adaptability or utility for forestry
purposes, but because their inclusion in the reservation is found by the
forester to be " necessary to the economical administration and pro-
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tection" of the forestry lands. The contemplated reservation of agri-

cultural lands is merely an incident to the main object aimed at-for
economy of administration merely-and no part of the object itself.
Until the forest reserve contemplated by the act comes into being no
agricultural lands can be either included therein or lie contiguous
thereto, nor ean any question of economy of administration of such

forest reserve arise until the reservation exists. The forest reserva-
tion contemplated by the act does not come into being until removal
of the ninety-five per centum of the timber from the forestry lands,
which has not vet been accomplished, and the General Land Office

states may not be done for five years or more.
I am therefore of opinion that the agricultural lands in part selected

by the forester under the above provisions of the act do not become
part of the contemplated forest reservation by virtue of their selection
for that purpose, but are merely in the condition of lands withdrawn
from settlement or other disposal with view to their future reservation
when the occasion therefor shall arise bv the forest reservation coming
into existence.

Approved:
E. A. HITCHCOCK. Secretry.

ARID L.AND-WITIIDRAWAL-COAL-LAND-ACT OF JUNE 17, 1902.

JOHN HOPKINS.

Lanlds withdrawn from ''settlement, entry, or other formi of disposal under the public

land laws, except the homestead laws," in accordance with the provisions of the

act of June 17, 1902, are not, during the continuance of such withdrawal, subject

to disposal under the coal-land laws-, where no rights thereto were initiated under

such laws prior to the order of withdrawal.

Secretary 1/itchecock to the (rnnJsaioner of the General Land Offee,
(F. L. C.) April 14, 1904. (G. N. B.)

August 14, 1903, John Hopkins offered his coal declaratory state-
ment for the N. 1 SW. 4, Sec. 20, the NE. I SE. I and the SE. + NE. i,
Sec. 19, T. 56 N., R. 98 W., Lander, Wyoming, alleging possession
June 15, 1903, which statement was rejected August 19, 1903, on the
ground that the tract described was not subject to disposition under

the coal-land laws for the reason that it was included in lands that had
been withdrawn from "settlement, entry, or other form of disposal
under the public land laws, except the homestead laws," in accordance
with the provisions of the act of Congress approved June 17, 1902
(32 Stat., 3S8).

September 23, 1903, the applicant appealed, and November 19, 1903,
your office sustained the action of the local officers.
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The applicant has appealed to the Department.
It appears that the tract in question, with other lands, was sus-

pended from disposition and sale under the provisions of the act of
June 17, 1902, spra, by order of the Secretary of the Interior dated
April 1, 1903, which was prior to the assertion of any right therein
by the applicant, and hence at that time he had acquired no vested
right to said tract. See Instructions (32 L. D., 387-388), where it
was held by the Department that:

The withdrawals made by the Secretary of the Interior under authority of the act
of June 17, 1902, of lands which i his judgment are required for any irrigation
works contemplated under the provisions of said act, have the force of legislative
withdrawals and are therefore effective to withdraw from other disposition all lands
within the designated limits to which a right has not vested.

See also case of Board of Control, Canal No. 3, State of Colorado v.
Torrence (32 L. D., 472-474).

It follows from the above that your office decision was right and it
is hereby affirmed.

HOMESTEAD-SECOND ENTRY-ACT OF JUNE , 1900.

TURNET V. MANTHEY.

A homesteader who in fact abandoned his entry and in good faith executed a relin-
quishment thereof prior to June 5, 1900, is entitled, under the provisions of the
act of that date, to make a second entry, although his relinquishment was not
filed until subsequently to the passage of said act.

Secretary Hitchcock to the omnissioner of the General Land ffice,
(F. L. C.) April 20, 1904. (P. E.W.)

July 26, 1897, John William Manthey made homestead entry, No.
3327, for the SW. NE. , W. SE. 4 and SE. SW. , Sec. 30,
T. 95 N., R. 68 W., Chamberlain, South Dakota.

November 1, 1902, Samuel R. Turney initiated contest against said
entry, alleging that the entryman was disqualified to make the same
in that he had previously, on May 20, 1896, made homestead entry
No. 10363, under the name of William Manthey, for lots 1 and 2, Sec.
4, T. 32 N., and lots and 6, Sec. 34, T. 33 N., R. 23 W., in Brown
county, Nebraska; that said entry is still of record in the land office
at Valentine, Nebraska; that when he made the present entry he
averred that he had never before made an entry under the homestead
laws; and that he had not in any way secured permission to make a
second entry.

A hearing was had, and on January 14, 1903. the local officers ren-
dered their joint decision recommending the cancellation of the entry.

September 19, 1903, your office reversed their decision, held the entry
intact and dismissed the contest.

23286-Vol. 32-03 36
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Turney has appealed to the Department.
The evidence taken at the hearing shows that the entrvman on May

20, 1896, made the said former entry at the Valentine, Nebraska, land
office under the name of William Manthey; that on May 20, 1897, he
signed and acknowledged a relinquishment thereof, endorsed on his
duplicate receipt, and delivered the same to his'wife with whom he, on
the same day, executed an agreement for separation, and to whom he,
at the same time gave a bill of sale for their personal property; that
the entryman's said wife has continued to reside on the land embraced
in said former entry and that said entry is still intact on the records
of the land office at Valentine, Nebraska; that a decree of divorce
between the entryman and his said wife was granted on June 23, 1898;
that when the entryman made the present entry on July 26, 1897, he did
not disclose the fact that he had previously made an entry; and that no
authority or warrant appears in the files of records or the local office
for the allowance to him of a second homestead entry.

On behalf of the entryiman it was shown that he was born in Ger-
many, has but little knowledge of the English language, requiring an
interpreter to give his testimony; that he has lived upon and cultivated
the land embraced in the present entry for more than five years and
placed thereon substantial improvements; and that he relinquished
the said former entrv because he found hut a small portion of it
tillable. When interrogated as to whether the officer before whom
he made out his application for the present entry asked him if he had
ever made a former entry, he answered "No," and stated that if such
question had been put to him he would have answered "yes."
Claimant insisted that he, on May 20, 1897, "had given back to the
United States" the land embraced in his former entry and was advised,
and thought, he had a right, therefore, to make the second entry; that
since their said separation he knew nothing of his wife or the land
embraced in the former entry.

It further appears from the records of vour office that claimant's
said relinquishment in due form, to the United States, of his former
entry was endorsed on the receiver's duplicate receipt for said entry
under date of May 20, 1897, although the same was not filed until
July 6, 1903. It also appears that his receipt for excess land in said
entry was assigned to his said wife at their separation. It does not
appear by whom the said relinquishment was filed at the Valentine,
Nebraska, land office, nor who, if any one, made entry of the land
relinquished.

The Department is of the opinion that the evidence on the whole
brings the entrvman within the scope and privilege of the act of
June 5, 1900 (31 Stat., 267, 269), which provides, "that any person
who prior to the passage of this act has made entry under the home-
stead laws, but from any cause has lost or forfeited the same, shall be
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entitled to the benefits of the homestead laws as though such former
entry had not been made," and was thereunder a qualified homesteader
prior to the institution of the contest herein. This treatment of the
case is upon the conclusion that Manthey was acting in good faith and
believed that when he executed his relinquishment of the first entry
he was thereafter entitled to make a second.

Your decision is therefore affirmned, and the entry held intact.

REPAYMENT-ASSIGNEE-ASSIGNMIEN-T SSEQUENT TO CANCELLA-
TION.

GEORGE T. GORE.

Repayment of the purchase money paid on a commutation cash entry will not be
allowed where the applicant is claiming under a mortgage acquired by assign-
ment executed subsequently to the cancellation of the entry.

Secretary iitchcock to the Commissioner (f the General Land Offce,
(F. L. C.) April 23, 1904. (C. J. G.)

An appeal has been filed by George T. Gore, assignee of Arthur P.
Toombs, from the decision of your office of December 12, 1903, deny-
ing his application for repayment of the purchase money paid on com-
mutation cash entry No. 922, for the SE. 4 of Sec. 18, T. 31 S., R. 28 W.,
Garden City, Kansas, series.

The entry was made November 16, 1885, and Toombs and his wife
executed two mortgages upon the land October 8, 1886, in favor of the
Davidson Loan Company; one for $800.00, and the other for $120.00
to secure a loan of that amount " Payable in three notes for $40 each,
dated October 1, 1886, and payable in one, two and three years, with
interest at 12 % after due, until paid." The company, date not given,
assigned the $800.00 mortgage to the Keene Guaranty Saving Bank,
Keene, N. H., which in turn assigned the same April 28, 1903, to
George T. Gore, the applicant herein. The entry was canceled
August 16, 1888.

The application for repayment was denied by your office on the
ground that Gore is not an assignee within the meaning of the act of
June 16, 1880 (21 Stat., 287), because the assignment to him was after
the cancellation of the entrv. This ruling is based upon the definition
contained in the Instructions Governing Repayments (30 L. D., 430,
434), which is in part as follows:

Those persons are assignees, within the meaning of the statutes authorizing the
repayment of purchase money, who purchase the land after the entries thereof are
completed and take assignments of the title under such entries prior to complete can-
cellation thereof, when the entries fail of confirmation for reasons contemplated by
law.

February 23, 1904, the attorneys for Gore called attention to the
case of United States v. The Commonwealth Title Insurance and Trust
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Company, which was then pending in the Supreme Court of the United
States. The court delivered its opinion in that case April 4, 1904 (193
U. S., -- ). The facts of the case are set forth in the opinion of the
court as well as in the cases of Amanda Cormack (18 L. D., 352), and
Commonwealth Title Insurance and Trust Co. (28 L. D., 201). In that
case, after final certificate had been issued to the entryman, May 9,
1890, she mortgaged the land to the Northwestern Guaranty Loan
Company, May 10, 1890, which assigned the mortgage, June 9, 1890,
to the Commonwealth Title Insurance and Trust Company, applicant
for repayment. The entry was canceled August 16, 1894, for conflict
with the Box Elder Reservation system. Subsequently the company
brought suit to foreclose the mortgage, the land was sold to the com-
pany and a sheriff's deed was executed and delivered to it. It was held
that the company was an assignee within the meaning of the statute"
and as such entitled to repayment.

In this case Gore did not acquire any interest in the mortgage for
more than fourteen vears after the cancellation of the entrv and the
mortgage hasvnot been foreclosed. It is plain that the case referred to
does not control here. The assignment to Gore must be held under
the circumstances as an attempt to assign the claim arising under the
repayment statute. Such an assignment can not be recognized.

Aside from the above there is grave doubt whether Toombs himself
would be entitled to repayment were he applying for the same. It
seems to have been held that the entry of Cormack, in the case of the
Commonwealth Title Insurance and Trust Company, was erroneously
allowed and could not be confirmed because of conflict. The only
question was therefore as to whether said company was an assignee
within the terms of the statute. In e parte Arthur P. Toombs (7
L. D., 215), upon appeal from the decision of your office holding the
entry in question for cancellation, and wherein said decision was
affirmed, it was said, among other things:

The entry was on its face valid, and might have ripened into complete title. Had
appellant abandoned his preemption claim and gone upon the homestead, and com-
plied with the homestead law, his entry could not have been successfully assailed.
It was not therefore void, and it became voidable only as a result of his own acts.

It thus appears that the entry of Toombs did not fail of confirma-
tion " for reasons contemplated by law." In this view Gore could not
of course occupy any better position than his assignor.

The action of your office denying repayment was proper and is
affirmed.
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TIMBER AND STONE APPLICATION-SCHOOL INDEMNITY SELECTION.

HALL V. STATE OF OREGON.

An application to purchase under the timber and stone act will not be received, not
any rights recognized as initiated by the tender of such application, for a tract
embraced in a school indemnity selection of record, until such selection has been
canceled upon the records of the local office.

Secretary Iitecock to the Connassioner of the General Land Office,
(F. L. C.) April 23, 1904. (F. W. C.)

The Department has considered the appeal by Della M. Hall from
your office decision of October 13, last. sustaining the action of the
local officers in rejecting her application to make purchase under the
timber and stone act, filed June 10, 1903, covering the SW. j- of Sec.
21, T. 20 S., R. 11 E., The Dalles land district, Oregon, because of
the prior selection of said tract by the State of Oregon as school
indemnity, per list No. 261, filed June , 1900.

It is true, as claimed in the appeal, that until approved by the Sec-
retary of the Interior there is in reality no selection, the proffer of a
list and showing in support thereof being only preliminary proceedings
taken for that purpose, but in the orderly administration of the land
laws this Department has uniformly accorded to an indemnity school
land, railroad, or other selection made in accordance with an act of
Congress, pending its final consideration and disposal by this Depart-
ment, the same segregative effect as an original entry made under the
homestead or other public land law. Indeed, in many instances con-
tests have been permitted of such proffered selections and preferred
right of entry accorded to the successful contestants.

In the argument filed in support of the appeal under consideration
it is alleged that prior to the tender of the application to purchase
under consideration, your office had taken action upon the State's
indemnity selection and that the basis assigned was held to be
defective. It is clear, therefore, that after your office had taken
action upon the selection, and pending the final result thereof, no
rights could be acquired by the tender of an application for lands
included in the selection thus under consideration. It has been fully
demonstrated that to permit applications to be filed for lands having
such a status could only result in great confusion, and, after full and
careful consideration of the matter, the Department affirms your
office decision hich holds that part of the instructions to local officers
of July 14, 1899 (29 L. D., 29), which provides that "no application
will be received or any rights recognized as initiated by the tender of
an application for a tract embraced in an entry of record until said

.entry has been canceled upon the records of the local office," as appli-
cable to the case under consideration, and for that reason sustains the
action of the local officers in rejecting Hall's application to purchase.
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FOREST RESERVE-RELINQUISHMENT-ACT OF JUNE 4, 1897.

WILLIAM E. MOSES.

A relinquishment of lands in a forest reserve in the Territory of New Mexico, with
a view to the selection of other lands in lieu thereof under the exchange pro-
visions of the act of June 4, 1897, will not be accepted unless in all conveyances
affecting the title to the lands relinquished the grantor, if married, was joined
by the wife, or it is clearly shown that she is precluded from asserting any
interest in the land.

Secretary Ifitelhcoc to t C/(Jiis}sioner f the General Land Office,
(F. L. C.) April 23, 1904. (J. R. W.)

Willian E. Moses appealed from your office decisions of July 22
and December 4, 1903, requiring him to show further proof of his
title to lands in Socorro county, New Mexico, relinquished to the
United States and assigned as base for his application, number 3721,
your office series, under the act of June 4, 1897 (30 Stat., 36), to
select in lieu thereof lands at Lewiston, Idaho.

Moses's title is derived from the original entry men, through powers
of attorney to sell and convey given by the entrymen alone, not joined
by their wives, executed in 1885. The attorney in fact, in that year,
acting under such powers, sold and conveyed the lands. niaking no
recitation that his principals were unmarried. Your office, July 22,
1903, objected upon that ground to the title tendered, and upon Moses's
motion for reconsideration of that question, December 4, 1903, adhered
to the objection made and held that:

In order to render the land acceptable as a basis for the proposed exchange, there
must be afforded evidence of joinder of wife in all instruments affecting title thereto,
if grantor under same were married, or, conclusion of such interest be properly
shown.

This holding is claimed to be erroneous. Is is contended that:

Until the year 1887 there was no legislation requiring the signature of the wife,
and as all the transactions involved in this selection took place in the year 1885 and
previous thereto, it is obvious that they were not affected by the act above mentioned.

The general rule in the states where the law of community right of
property exists in husband and wife, derived from Spanish or French
law, is that the husband may during the marriage convey any of the
community property without the wife joining. This, however, is not
absolute, or without exception. Dembitz on Land Titles, in note page
856, Vol. 2, gives an abridgement from Schmidt's Abridgement of the
Laws of Spain and Mexico, as being "till 1884 the law which gov-
erned the relation in New Mexico." Article 51 provides that:

The husband alone administers the property of the conjugal partnership during
the existence of the marriage, and he can sell and dispose of the same as he thinks
proper, provided always he does so without the intention of injuring his wife.
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It thus appears that some limitation existed on the husband's power
of disposal even prior to 1884, as the power was dependent for valid-
ity on absence of intent to injure (or defraud) the wife. A require-
ment that the wife should join would at least be a reasonable precau-
tion on part of the purchaser to evidence her assent.

The appellant's brief cited the decision in Barnett . Barnett (50
Pac., 337), to show that the joinder of the wife was not necessary.
That case did not involve the validity of a conveyance by the husband
alone to cut off future claim by the wife, nor did the court discuss that
question. The defendant's former wife, divorced for unchastity,
brought suit for partition of the community property. Two ques-
tions onlv were involved: First, whether conviction of infidelity for-
feited to her husband all her right in the community estate; second,
whether during the life of the husband the wife could divest him of
control of any part of the community property and recover it to her-
self. Both questions were decided aainst the former wife's conten-
tion. The decision of neither of these questions determines what is
the right of the wife after the husband's death, or after dissolution of
the marriage without her fault, in community property which the
husband alone conveyed.

In the case of Crary . Field (50 Pac., 342), the New Mexico court
held that upon death of the wife the surviving husband had power to
sell so nuch of the community property as may be necessary to pay
the existing community debts, and that sales made for such purpose
divested the title of the heir. The case of Strong . Eaken (66 Pac.,
539) involved a construction of the married woman's act of 1884 as
affecting the prior law of community property, but had no reference
to the question of the husband's power to cut off his wife's interest in
such property by a deed executed by himself alone.

Section 3 of the married woman's act of New Mexico of 1884, being
Section 1090, Compiled Statutes, provided:

Whenever a married man shall be deserted by his wife, or a married woman shall
be deserted by her husband, for the space of one year, or whenever he or she would,
for any cause, be entitled to a divorce from such husband or wife under the laws of
this Territory, he or she may bring an action in the district court of the proper
county, asking for a decree which shall debar him or her so deserting or furnishing
grounds for a divorce, from any right or estate by the courtesy or in (lower, or other-
wise, as the case may be, in or to his or her lands, and which wAill give such husband
or wife full authority to alien, sell, and convey, and dispose of his or her lands,
without the interference of or signature of the husband or wife so deserting, or being
guilty of acts which would entitle the person bringing such action to a divorce; and
the court may grant such decree whenever it shall appear just or expedient, and
thereupon the husband or wife shall have full control of his or her real estate, with
power to convey the same without the husband or wife joining in the conveyance,
and as full as if he or she were unmarried; or the court may by such decree, make
such limitations on the power to convey such real estate as may seem meet and
proper in the premises.
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If only a decree of court could authorize the husband, without the
wife joining, "to alien, sell, and convey, and dispose of " his own
separate property in which his wife had no interest save that incident
to her marriage, it would seem that he was without authority to alien
the community property in which she had an interest, at her death
descendible to her heir. It would be remarkable and anomalous for
the law to protect the wife against the husband's alienation of his sepa-
rate property without her consent, and not to protect her from his
alienation of the community property acquired by their joint efforts
and in which she has an estate. No clear decision of the courts of
New Mexico being cited, or found by the Department, that construc-
tion must be given that seems to be reasonable, with due regard to the
duty of the Department to resolve doubts which arise upon titles ten-
dered to the government for acceptance in such way as will protect
the government and assure good title to the United States.

Your office decision is affirmed.

INDIAN RESERVATION-ALLOTMENT-PATENT.

LONG JIM.

There is no general authority for the issuance of patent to Indian allottees, and in
the absence of an express requirement in the agreement of July 7, 1883, between
the United States and the Indians of the Columbia and Colville reservations,
and in the act of July 4, 1884, ratifying and confirming the same, that patents
shall issue for the lands allotted thereunder, the land department is without
authority to issue patents for such lands.

Secretary Ilitcheock to te Comm8ssioier of the Geveral Lavd Oflee,
(F. L. C.) April 25, 1904. (C. J. G.)

The Department has considered the petition of Long Jim, an Indian,
for re-review of its decision of July 9, 1902 (not reported), adhering
to its former action in denying his application for a patent in fee
simple to cover the NE. 1, E. i SE. and lot 1, Sec. 11, NW. ,
SW. 4 SW. 4, Sec. 12, lot 1, Sec. 14., and lots 1 and 2, Sec. 13, T. 27 N.,
R. 22 E.. Waterville, Washington.

In addition to the petition and subsequently to filing the same,
counsel for Long Jim, on two occasions, made a full presentation of
his claim in oral arguments.

The facts of the case are set forth in the case of Long Jim v. Robin-
son et al. and Cultus Jim et at. v. Chappelle et al. (16 L. D., 15),
showing that Long Jim was allotted the land in question under the
agreement of July 7, 1883, between the United States and Chief
Moses and other Indians of the Columbia and Colville reservations, in
Washington Territory, which was ratified and confirmed by act of
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Congress approved July 4, 1884 (23 Stat., 76, 79). The provision of
the agreement pertinent here is as follows:

All other Indians now living on the Columbia reservation shall be entitled to 640
acres, or one square mile of land, to each head of family or male adult, in the pos-
session and ownership of which they shall be guaranteed and protected.

In ratifying and confirming said agreement Congress inserted the
following proviso:

That in case said Indians so elect to remain on said Columbia reservation the Sec-
retary of the Interior shall cause the quantity of land therein stipulated to be allowed
them to be selected in as compact form as possible, the same when so selected to be
held for the exclusive use and occupation of said Indians.

It was under this agreement and this act, as stated, that the Depart-
ment decided in the case referred to that Long Jim was entitled to an
allotment, which was accordingly made to him, as above described,
April 20, 1894. Your office held that while the agreement provides
that the Indians shall be guaranteed in the "possession and owner-
ship" of the lands selected by them, the act provides that the lands so
selected shall " be held for the exclusive use and occupation of said
Indians;" that it is not thought the words used in the act convey any-
thing more than a possessory right to the use and occupation of the
lands, and the title thereto is meant to remain in the government sub-
ject to the use of the Indians; and furthermore that no authority is
given under said act for the issuance of a patent. Without discussing
these matters the Department formally affirmed the action taken by
your office in denying the application for patent. It is strenuously
contended that the history of these Indians, the agreement with them,
the act ratifying said agreement, and the decision of the Department
in Long Jim's favor in the case referred to, all tend to show that it
was the intention to confer upon him a fee simple title to the land
selected; that it was not the intention of Congress to amend or modify
in any way the effect of the agreement of July 7, 1883, under which
the selection was made; that this being true Long Jim is entitled to
evidence of such title in the form of a patent.

There is no general authority for the issuance of patents to Indian
allottees. This is indicated by the fact that certain acts specificallv
provide for their issuance. Neither the treaty in question nor the act
of Congress ratifying the same contains any such provision. In view
of this fact it is not deemed necessary to determine the mind of Con-
gress in the matter or the effect of said act. It may be, under all the
circumstances, that the allotment to Long Jim became presently oper-
ative so as to vest in him the full legal title to the land in question, as
is contended by him. On the contrary, it may have been the intention
of Congress to change the terms of the treaty so as to place limitations
upon the right conferred upon Long Jim under his allotment. The
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language employed in the act of ratification is clearly susceptible of
such construction. Certain it is that a modification of the language
used in the treaty was made, whatever may have been the intention of
Congress, and in any event no provision was made for issuing a patent.
Of the authority of Congress to make such change there is no ques-
tion. It is well settled that an act of Congress prevails over an earlier
treaty with Indians with which it may conflict. Stephens v. Cherokee
Nation (174 U. S., 445); Lone IVolf v. Hitchcock (187 U. S., 553).
The sole power to declare the character and effect of titles emanating
from the government reposes in Congress. In this view, in the
absence of an express requiremient to that effect, the Department is
without authority, and is justified in declining, to issue patent in this
case.

In support of the contention that patent may be issued to Long Jim
notwithstanding the absence of an express provision therefor in the
agreement and act of ratification, reference is made to the case of
James B. White (20 L. D., 171). But in that case the agreement with
the Indians, in one of its articles, expressly provided for the issuance
of patent, and that provision was construed to apply equally to the
beneficiaries mentioned in another article of the same agreement. In
view of this distinction that case clearlv does not constitute a prece-
dent for the issuance of patent in this case where the treatv under
which the allotment to Long Jim was made is wholly silent as to a
patent. Numerous other decisions are cited, both of the Department
and the Supreme Court, but none of them is believed to be a precedent
for the issuance of patent in the absence of express statutory authority.
In the case of Shaw v. Kellogg (170 U. S., 312, 342), it was said:

The land department was, therefore, technically right when it said that the stat-
utes did not order the issue of a patent, and that the case was one in which the
granting act with the approved survey and location made a full transfer of title.
Very likely if a patent had been issued the courts would not have declared it void,
but have sustained it as the customary instrument used by government to make a
transfer of the legal title. Carter . Ruddy, 166 U. S., 493. But as there was no
statute in terms authorizing a patent, it was not within the powers of the locators to
compel the issue of one. No court would by mandamus order such issue in the
absence of a specific and direct statute requiring it.

Upon careful consideration of the petition herein and of the argu-
ments of counsel it is not believed that a re-opening of this case is
justified, but on the contrary that the decision complained of should
be adhered to as making a proper disposition of the application for
a patent to cover Long fim's allotment. The petition is therefore
denied.
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HOMESTEADI-ESIDENCE-MILITARY SERVICE.

CHARLES H. TULLEY.

Service in the army of the United States, within the contemplation of sections 2304
and 2305, Revised Statutes, dates from the muster-in of the soldier and continues
until terminated by his death, muster-out, or other cause, regardless of the actual
service rendered.

Secretary Hitchcock to the (nmissioncr of the General Land Office,
(F. L. C.) A11pril 25. 1904. (P. E. W.)

November 8 1897, John McGinnis made homestead entry, No. 1913,
for the W. NW. and NW. 14 SW. 4, Sec. 10, and the SW. 4 SW. ,
Sec. 3, T. 26 N., R. 43 W., Alliance, Nebraska.

October 26, 1901, he submitted final proof, which was accepted by
the local officers, and November 11, 1901, final certificate No. 3255 was
issued thereon. Two months later McGinnis died.

January 16, 1903, your office addressed a letter to McGinnis stating
that upon the final proof submitted his residence was insufficient and
that supplemental proof would be required of such further residence
as would, together with his proven residence of three years, ten months
and eighteen days, and military service of thirty-six days. constitute
the full five years residence required by law. August , 1903, there
was filed in your office the affidavit of Charles H. Tullev, stating, in
substance, that the entryman died two months after making final proof;
that during his final sickness, having no means and no known relatives,
he sent for affiant, and, stating that his end was near, besought him to
purchase said land so that the purchase money might be used to pay
the expenses of his last sickness; that relying upon the fact that claim-
ant's final proof had been accepted and final certificate issued by the
local officers, and believing, therefore, that the law had been fully com-
plied with, he "purchased the land and took a deed therefor as an act
of humanity and not by reason of any prior understanding or agree-
nent whatsoever;" that your said office letter had only recently been
delivered to affiant; that affiant knows of no heirs of the deceased; that
the discharge paper filed by the deceased entryman with his final proof
shows on its face a military service of nearly fifteen months, which
with the nearly four years of actual residence on the land by McGinnis
would make more than the required five years. Affiant asked that
the final proof submitted be accepted and that patent issue thereon.
December 17, 1903, your office rejected the said proof and held the
entry for cancellation. In a further decision, in February, 1901, your
office held: "Residence insufficient. Supplemental proof to be made
within lifetime of entry."

Tulley has appealed to the Department.
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It appears from the proof that the entryman built his house on the
land in November, 1897, and established actual residence therein
November 20, 1897; that he made improvements on the land to the
value of $350 and maintained continuous residence thereon until his
final illness. Pending your office decision on his said final- proof, the
War Department was called upon for verification of the military
service claimed by the entryman, from July 15, 1863, to November 1,
1864. The report states:

John McGinnis (of Capt. Eaton's Co., Deptl. Corps, Dept. of the Monongahela,
was mustered into service for during the pleasure of the President, August 18, 1863,
and mustered out as a private November 1, 1864. Muster out roll of Co. shows actual
service rendered 36 days. The men of this organization are not considered to have
been in the service of the United States, except during the period they actually ren-
dered service as shown by the muster out roll.

It was upon this report that your office held the entryman's residence
insufficient and rejected his proof.

The essential question presented by this appeal, as to the period of
time a person shall be deemed to have served in the army of the United
States, as contemplated by sections 2304 and 2305 of the Revised
Statutes of the United States, has been before the Department in a
number of cases, the last one reported being the recent case of George
C. Hazelet (32 L. D., 500). It was said therein that:

"The muster-in" seems to be the act whereby the soldier is regularly accepted
into the army, and thenceforth he is in the army of the United States.....
The period of his service in the army must date from his muster into service.

In the case before us the entryman was mustered into service August
18, 1863, and this date marks the beginning of his service. On that
date and by the pivotal act of " muster-in " his status changed from
that of civilian to that of soldier. And the status of soldier once
established must be held to continue until interrupted by death, dis-
charge, or other cause sufficient to change from that condition or
status to another. The period of the entryman's service in the army
of the United States is, therefore, the period from said date of
muster-in to date of his muster-out, November 1, 1864, viz: one year,
two months and thirteen days, even though by reason of special pro-
visios it said company's articles he is considered, in the quoted report
from the War Department, to have rendered actual service for only
thirty-six days. The proper distinction is to be drawn between the
contract of service based upon, and defined by, the articles of the
military organization which the soldier joins, and his continuing status
after muster-in, as one who is serving in the army from that day for-
ward until his muster-out, during which entire period he is amenable
to military jurisdiction and subject to call for active duty. The sol-
dier, when mustered in, obligated himself to remain in the continuing
status of one serving in the army and the government so accepted and
so held him.
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It follows that the entryman was entitled to credit for the said
period of one year, two months and thirteen days, which, added to
the three years, ten months and eighteen days of his actual residence
on the land, completed the required period of five years.

The case is accordingly remanded with directions to accept and
approve the final proof submitted by the entryman, if the same is
otherwise satisfactory, and to issue patent on the final certificate issued
bv the local officers; your said decision being hereby reversed.

SCHOOL LAND-INDEMNITY SELECTION-INDIAN RESERVATION.

J. J. WARD.

Sections sixteen and thirty-six of lands in the Territory of Oklahoma which have
been sold by the government, furnish a sufficient basis for indemnity school
selection, without regard to whether or not the government owned them at the
date of the granting act.

The approval of a list of indemnity school selections by the Secretary of the Interior
is an adjudication that there was no vital irregularity in the making of the
selection.

Lands within the Kickapoo Indian reservation were, by virtue of the provisions of
the act of March 2, 1895, subject to selection by the Territory of Oklahoma as
indemnity school land prior to the opening of said lands to settlement.

Secretary Hitchcock to the Commissioner of the General Land Office,
(F. L. C.) April 25, 1904. (G. B. G.)

This is a petition for review of departmental decision of November
4, 1895 (not reported), adjudging the validity of a list No. 4 of school
indemnity selections by the Territory of Oklahoma, embracing 13,500
acres of land in the Oklahoma land district. The petition is filed on
behalf of one J. J. Ward, who asks that said decision be vacated, and
that he be permitted to enter the SW. I of Sec. 24, T. 13 N., R. 1 E.-
part of the 13,500 acres aforesaid-under the homestead law. This
body of land lies within the former Kickapoo Indian Reservation, and
was restored to the public domain by the act of March 3, 1893 (27
Stat., 557, 563), section 3 of which is as follows:

That whenever any of the lands acquired by this agreement with the Kickapoo
Indians shall, by the operation of law or proclamation of the President of the United
States, be opened to settlement or entry, they shall be disposed of (except sections
sixteen and thirty-six in each township thereof), to actual settlers only under the
provisions of the Zr'mmestt and townsite laws (except section twenty-three hundred
and one of the Revised Statutes of the United States, which shall not apply): Pro-
vided however, That each settler on said land shall, before making final proof and
receiving a certificate of entry, pay the United States for the land so taken by him,
in addition to the fees provided by law, and within five years from the date of the
original entry, the sum of one dollar and fifty cents an acre, one-half of which shall
be paid within two years.
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And by the President's proclamation, issued thereunder May 8,
1895, as follows:

The lands to be opened to settlement are for greater convenience particularly
described in the accompanying schedule, entitled "Schedule of lands within the
Kickapoo reservation, Oklahoma Territory, to be opened to settlement by proclama-
tion of the President," but notice is hereby given that should any of the lands
described in the accompanying schedule be properly selected by the Territory of
Oklahoma, under and in accordance with the provisions of said act of Congress
approved March second, eighteen hundred and ninety-five, prior to the time herein
fixed for the opening of said lands to settlement such tracts vill not be subject to
settlement or entry.

Prior to the date fixed in this proclamation for the opening of these
lands, the Territory of Oklahoma had, through an agent, one D. A.
Harvey, selected the land in controversy as indemnity school land on
behalf of the Territory of Oklahoma, in lieu of an alleged loss of a
section thirty-six within the Osage and Kansas reservation in said
territory. At or shortly after the hour of 12 o'clock, noon, on the
day of the opening, the said J. J. Ward settled upon the land in con-
troversy, made permanent and valuable improvements thereon, and
within the time prescribed by law applied to enter said tract at the
local land office, which was rejected because of the prior selection
thereof by the territory, and this action was approved by your office
in December, 1895, and no appeal being filed, the case was closed by
your office letter of September 30, 1896. There was no appeal to the
Department by Ward and no rejection of his application by the Secre-
tary of the Interior, as alleged in the petition, but because of the
importance of the question involved the case will be considered on its
merits.

There are three main contentions. It is urged: 1. That sections

sixteen and thirty-six in the Osage and Kansas country in Oklahoma
were never granted or reserved or pledged to the territory or future
state for the use of schools, and that therefore there was not a proper
basis for the selection. 2. That even if a proper basis was assigned
in support of this selection, the land in controversy was not properly
selected as indemnity school lands, because the agent was not author-
ized to make it. 3. That the lands within the Kickapoo Indian reser-
vation were not subject to selection as indemnity school lands.

By section 18 of the act of May 2, 1890 (26 Stat., 81, 89-90), the
organic act creating the Territory of Oklahoma, it was provided:

That sections sixteen and thirty-six in each township in said Territory shall be
and the same are hereby reserved for the purpose of being applied to the public
schools in the state or states hereafter to be erected out of the same.

And section 2275 of the Revised Statutes, as amended by the act of
February 28, 1891 (26 Stat., 796), is in part as follows:

And other lands of equal acreage are also hereby appropriated and granted and
may be selected by said State or Territory [any State or Territory having a grant,
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reservation, or pledge of sections sixteen or thirty-six for the use of schools], where
sections sixteen or thirty-six are mineral land or are included in any Indian, mili-
tary, or other reservation, or are otherwise disposed of by the United States.

It is argued that at the date of the reservation of sections sixteen
and thirtv-six for the use of schools in Oklahoma, the United States
did not own any lands within the Osage and Kansas reservation, and
that therefore there could have been no loss of sections sixteen and
thirtv-six within that reservation, and consequently there was nothing
to support this selection.

It is, perhaps, true, and for the purposes of this decision may be
admitted, that at the date of the reservation for school purposes in
Oklahona, the United States did not own and consequently did not
reserve sections sixteen and thirty-six in the Osage country. But it
does not follow, and is not true, that the territory should be denied
indemnity therefor; on the contrary, this is sufficient reason for
awarding indemnity. These lands had been once owned, and at that
time had "been otherwise disposed of by the United States" within
the meaning of this language, as used in the act of February 28, 1891,
supra. Whether this language means disposed of in a different
manner than thereinbefore mentioned, or "otherwise" than contem-
plated by the act making the reservation, is not material. In either
case it necessarily means that, if sections sixteen and thirty-six have
at the date of survey been disposed of by the United States, the terri-
tory shall be entitled to indemnity. State of California (31 L. D., 335,
339); see also Winona and St. Peter Railroad CompanV v. Barney and
others (113 U. S., 618, 626).

The contention that this land was irregularly selected is without
force. It is not of sufficient importance to warrant inquiry whether
the agent, Harvey, was authorized to make the selection, or, if he was
not, whether the alleged irregularity of his employment and manner
of making the selection was ured by the subsequent action of the
territorial legislature ratifying his appointment. These questions lost
all vitality they may have ever had upon the approval of the selections
by the Secretary of the Interior. That approval was an adjudication
that there was no vital irregularity in making the selection. It may
be further said, that there was in law no selection until the list was
approved, and it then became the selection of the Secretary of the
Interior. Todd v. State of Washington (24 L. D., 106); see also Wis-
consin Railroad Company e. Price County (133 U. S., 496). But aside
from the authorities on this proposition, the course of procedure in
the land department demonstrates it. The original list of selections
made by the agent, Harvey, was first submitted to this Department
by your office, with a request for instructions. It was upon this
request that the said decision of November 4, 1895, was rendered, and
in this same decision your office was directed to prepare a list of said
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lands "in the regular form and forward it here for my approval."
In accordance with these instructions, your office did prepare a clear
list of said lands, No. 7, which included the tract in controversy and
which was approved by the Secretary of the Interior, December 9,
1895. So that as a matter of fact the selection list was not approved
at all, and it is immaterial what elements of irregularity appear in that
list, if the lands incorporated therefrom in the clear list were at the
date of the proffered selection by the territory subject thereto.

It remains to consider the third and last contention of the petitioner-
that lands within the Kickapoo Indian reservation were not subject to
selection as indemnity school lands-and this question, whatever might
be said of it as a general proposition, may rest upon the terms of the
act of March 2, 1895 (28 Stat., 876, 899-900), which provides:

That any state or territory entitled to indemnity school lands or entitled to select
lands for educational purposes under existing law may select such lands within the
boundaries of any Indian reservation in such state or territory from the surplus lands
thereof purchased by the United States after allotments have been made to the
Indians of such reservation, and prior to the opening of such reservation to settlement.

The Territory of Oklahoma was " entitled to indemnity school
lands . . . . under existing law," selected them within the boundaries
of an Indian reservation within that territory from the surplus lands
thereof purchased by the United States," and, after allotments had
been made to the Indians of the reservation, and by the plain terms of
the statute, it had the right to make these selections prior to the open-
ing of the reservation to settlement. The President's proclamation
opening the lands in the Kickapoo country to settlement and entry
specifically excepted therefrom such of them as had been properly
selected by the Territory of Oklahoma under the provisions of the act
of March 2, 1895, sJpa, and the tract in controversy having been
properly selected tinder that act, the tract was never opened to settle-
ment and entry, and Ward took nothing either by his alleged
settlement or by his application to enter it under the homestead law.

It is argued that the act of March 2, 1895, is a general act, not nec-
essarily inconsistent with the special provisions in the act of March 3,
1893, directing the disposition of these lands to "actual settlers only,"
and that it does not therefore affect such special provision. This
argument is predicated upon the idea that there are other Indian res-
ervation lands in regard to which Congress in providing for their dis-
position has made no such special provision as is found in the act of
March .3, 1893, that the act of March 2, 1895, may operate upon the
land within these other Indian reservations, and that therefore the two
acts may stand without doing violence to the intention of Congress in
either. This argument is more ingenious than sound. In the first
place, the act of 1895 is the later expression of legislative intention,
and its scope is not limited. It applies in terms to "any Indian reser-
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vation." Besides, if the construction contended for were sound, the
Territory of Oklahoma would be confined to the Cherokee Outlet for
its indemnity school selections, it appearing from an examination of
the various acts of Congress opening the many Indian reservations in
that territory that all of them, except the one opening the Cherokee
Outlet, directed that the lands therein be diposed of to actual settlers
under the homestead law. It is inconceivable that Congress intended
such result.

The decisions of this Department relied upon by the petitioners are
not at variance with these views. Two of them, however, are entitled
to special notice. These are the cases of the State of South Dakota
(26 L. D., 347), and the State of Nebraska (28 L. D., 358). Both of
these cases involved lands within the former Great Sioux reservation,
opened to entry under the special provisions of the act of March 2,
1889 (25 Stat., 888), which, while directing that they be disposed of
"under the provisions of the homestead law," required certain graded
payments to be made by the homesteader, the moneys derived there-
from to be paid into the Treasury of the United States as a trust fund
for the benefit of said Indians. It was held in both the cases referred
to that lands within that reservation were not subject to school indem-
nitv selection. But the act of March 2, 189,* epr1o, was not referred
to in these decisions. Indeed, it had no application to the question
there presented. The Sioux Indian reservation had been extinguished
and the lands restored to the public domain before the passage of that
act, and it could not therefore be given operative effect as to those
lands. It seems to apply only to lands within an Indian reservation,
and its main purpose was to give states and territories the right to
make indemnity school selections of such lands `jrpior to the opening
or such reservation to settlement," and could not reasonably have
included lands that had once been within an Indian reservation. ut
had already been opened to settlement.

But aside from this, even if the act of 1895 should be held to be
otherwise applicable to reservations theretofore extinguished, it only
authorized the selection of lands for educational purposes "from the
surplus lands thereof purchasel by the United States after allotments
have been made to the Indians of such reservation," and the surplus
lands of this reservation had not at the date of the selections involved
in said cases, nor at the date of the decisions, and have not yet, been
purchased by the United States within the meaning of said act.

The petition is denied.
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FOREST RESERVE-LIEU SELECTION-ACT OF JUNE 4, 1897.

JOHN K. MCCORNACK.

Under the exchange provisions of the act of June 4, 1897, the selection of lands in
lieu of other lands within a forest reserve relinquished to the United States with
a view to such selection, can only be made by or in behalf of the owner of the
lands relinquished.

Seartary lithcook to the omwis8ioner of the General Land Ofie,
(F. L. C.) _April 26, 1904. (W. C. P.)

John K. McCornack appealed from your office decision of October
12, 1903, rejecting his applications Nos. 5288, 5289, 5290 and 5291
under act of June 4, 1897 (30 Stat., 36), to select the E. SW. i, Sec.
25, the SW. 4 SW. 4, Sec. 26, and the NW. NE. 4, Sec. 35, T. 41 N.,
R. 4 W., B. M., Lewiston, Idaho, land district, in lieu of lots 1, 8 and
9, Sec. 19, T. 5 N., R. 28 W., in the Santa Inez forest reserve, Cali-
fornia, relinquished to the United States by Ferdinand S. Phillips,
and the SE. SE. 41, Sec. 29, T. 1 N., R. 4 E., in the Black Hills forest
reserve, South Dakota, relinquished to the United States by William
T. Todd.

One general application was filed, dated May 17, 1902, executed by
McCornack, describing himself as "the owner of the scrip right"
of the relinquished land, accompanied by a non-mineral and non-
occupancy affidavit. This application need not be taken into consid-
eration, as it is evident that the applicant elected to proceed under
four other applications, each describing one tract of the land applied
for and designating one tract of the relinquished land as base. Each
of these applications bears date of May 17, 1902, was executed and
presented by McCornack, who describes himself as "the assignee of
owner" of the relinquished tract, and is accompanied by a non-min-
eral and non-occupancy affidavit. To each application is attached an
affidavit of MCCornack averring that the application is made by him
"as the assignee of the original scrippee;" that he "purchased said
right in good faith for valuable consideration from the agent of legal
holder thereof;" that "he has never heretofore and to the best of his
knowledge and belief his grantor has never heretofore made any
entry hr virtue of the scrip offered herewith;" and that "he is the
present owner and legal beneficiary of the said right."

With each application are two instruments; one entitled "power of
attorney to select," and the other " power of attorney to sell," those
in numbers 5288, 52S9 and 5291, being executed by Phillips and wife,
and those in 5290 by Todd.

No agent, attorney, donee or grantee is named in any of these
instruments, the space for that purpose being left blank. In those
instruments executed by Phillips and wife, purporting to confer
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authority to select, the granting clause is as follows: "Now, there-
fore, we Ferdinand S. Phillips and Anna J. Phillips, his wife, of Los
Angeles, Clifornia, have made, constituted, and appointed and by
these presents do hereby make, constitute, and appoint .... our
true and lawful attorney for us and in our names, places and stead to
enter into and upon and take possession of each and every tract of
public land opened for settlement in any State or Territory of the
United States, of equal acreage or any part thereof, in lieu of the fol-
lowing described tract of land: .... " Each of these instruments
contains a clause as follows: " For value received, the receipt whereof
is hereby acknowledged, this power of attorney is hereby made and
declared to be irrevocable by us or otherwise." The other instru-
ments, after reciting surrender of the base lands, provides: "Now,
therefore, we Ferdinand S. Phillips and Anna J. Phillips, his wife,
have made, constituted, and appointed and by these presents do make,
constitute, and appoint . . . . of . . . . county, State of . . . . our
true and lawful attorney for us and in our names, places and stead to
enter into nd take possession of each and every tract of public land
in any State or Territory of the United States that have been or may
hereafter be selected by us in lieu of the land surrendered to the
United States, as aforesaid, or anv portion thereof." This is followed
by authority to sell and convey the land and by a clause making the
power of attorney for value received, irrevocable.

The power to select executed by Todd makes an unnamed person
his agent and attorney " to locate and select" the land to which he is
entitled under the provisions of the act of June 4, 1897, in lieu of the
land relinquished. describing it. In this instrument there is no clause
stating it is for value received and irrevocable. The power to sell
executed by Todd is in the same terms as those by Phillips.

Your office rejected the several applications, saying:

The right to make selection under the provisions of said act of June 4, 1897, is
conferred upon the owner of land within the limits of a forest reserve and is not
assignable; therefore, said DMeCornack is not entitled to make such selection in his
own right by reason of any assignment to him by Phillips and Todd.

Upon appeal errors are assigned as follows:

1. The Honorable Commissioner erred in rejecting the application of the appellant
to make lieu selections as shown by the record at a time when the lands attempted
to be taken were otherwise unappropriated.

2. The Honorable Commissioner erred in holding and deciding that the appellant
could not make lieu selections in his own name in as much as he had paid for the
rights which this scrip confers.

3. If assignment No. 2 is not well taken, then the Honorable Commissioner erred
in not giving to the appellant J. K. MeCornack a permit to obtain from the various
persons named, duly executed powers of attorney authorizing the location of the
scrip in their names respectively.
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The provision of law under which these applications are presented is:

That in cases in which a tract covered by an unperfected bona fide claim or by a
patent is included within the limits of a public forest reservation, the s6ttler or owner
thereof may, if he desires to do so, relinquish the tract to the government, and may
select in lieu thereof a tract of vacant land open to settlement not exceeding in area
the tract covered by his claim or patent; and no charge shall be made in such cases
for making the entry of record or issuing the patent to cover the tract selected:
Proridedfurther, That in cases of unperfected claims the requirements of the laws
respecting settlement, residence, improvements, and so forth, are complied with on
the new claims, credit being allowed for the time spent on the relinquished claims.

This law does not provide for the issuance of scrip in any form or
for the certification of a right of selection. To speak of a "scrip
rikht" under said act i inaccurate and tends to confuse and mislead.

Where a tract within a forest reservation is covered by a patent or
its equivalent, the law provides for an exchange of lands between the
two owners, the United States and the individual, and nothing in it
can be construed as indicating that it contemplated any other or dif-
ferent character of transaction. Holding this view, the Department
has from the beginning insisted that a relinquishment andta selection
covering all the relinquished land shall be presented together and the
matter disposed of as a single transaction. In F. A. Hyde et al., on
review (28 L. D., 284, 286), it was said:

The officers of the land department are not authorized to accept, consider or pass
upon a relinquishment of the tract within the limits of a forest reservation, except
in connection with a proffered or tendered selection of other lands in lieu thereof.

In William S. Tevis (29 L. D., 575), Tevis filed a relinquishment and
abstract of title with a view to the selection thereafter of land of
equal area. Your office refused to accept such relinquishment and
Tevis appealed, contending it was not necessary that an application to
select lieu land should be filed with the relinquishment of the land
used as a basis for selection, but that such application may be made at
any time thereafter. This Department quoted a portion of th6 deci-
sion in F. A. Hyde et al., sure 0 , as directly in point, and continuing
said:

Paragraphs 15 and 16 of the rules and regulations issued June 30, 1897, under said
act (24 L. D., 589, 592), clearly require that in all cases of exchange of lands under
said act, whether the land relinquished be a tract covered by an unperfected bona
fide claim or by a patent," an application to select lieu lands must accompany the
relinquishment of the lands included within the limits of a forest reserve.

Further along in said decision (p. 577), is the following:

The Department can not escape the conviction, upon careful consideration, that
the act contemplates and that good administration and the best interests of all con-
cerned in the exchange of lands so provided for, require that the steps necessary to
complete such exchange, when once initiated, be concluded as promptly as possible,
and that as contributory to that end an application to select lieu lands should
accompany the papers filed to effect a relinquishment to the United States of the
land upon which the lieu selection is based.
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In the instructions of March 6, 1900 (29 L. D., 578), the position
theretofore taken was adhered to. Paragraph 19 of instructions of
July 7, 1902 (31 L. D., 372), is as follows:

A selection based upon land covered by a patent or by a patent certificate must
be made by the owner of the land relinquished or by a duly authorized agent or
attorney-in-fact; and when made by an agent or attorney-in-fact, proof of authority
must be furnished.

In William G. Gosslin (32 L. D., 100, 102), it was said:

No right to make a selection under the act of 1897 can arise until legal title actu-
ally exists in the person assuming to convey it to the United States and claiming
right to make selection.

In C. W. Clarke (32 L. D., 26, 27), it is said that " a lieu selection
under the act of June 4, 1897, is essentially an exchange," and in
Maybury . Hazletine (ib., 41, 42), that "the act of June 4, 1897,
proposes an exchange with 'the owner' of lands in a forest reserve."
The same idea, that said act contemplates a transaction between the
individual, the owner of the lands relinquished, and the United States,
the owner of the lands selected, is involved and expressed in numerous
other decisions of the Department.

The foregoing citations demonstrate that the Department has pro-
ceeded from the very first upon the theory that the law in question
contemplates that the selection shall be made by or in behalf of the
owner of the lands relinquished. This theory is wrong if the hypoth-
esis, that the right of selection is assignable, upon which the appeal
herein is based, is right. If the contention of appellant is to be sus-
tained, the declarations of the Department hereinbefore quoted must
each and all be held erroneous. It is not believed that there is any
good reason for such a course.

The Department has, however, directly and fully considered and
decided this question of the assignability of the right of selection
arising under said act of June 4, 1897. In F. A. Hyde, on review
(28 L. D., 284), it was contended that there was error in the original
decision (27 L. D., 472) in holding that unsurveyed land was not sub-
ject to selection under said act of 1897. After stating this contention,
the Department said (p. 286):

Before considering this contention of the motion, the purported assignment by
Belden to Hyde should receive some attention. The provision of the statute under
which this case arises clearly contemplates an exchange of lands. The parties to the
exchange are the United States, on the one hand, and on the other a holder of "an
unperfected bona fide claim" within the limits of a forest reservation or an owner
" by patent " of land so situated. A case is not properly presented for the favorable
action of the land department under said provision until there is filed a relinquish-
ment of the tract covered by the unperfected bone fide claim or patent and a selection
by the claimant or owner of the land in lieu thereof. The officers of the land
department are not authorized to accept, consider or pass upon a relinquishment of
the tract within the limits of a forest reservation except in connection with a prof-
fered or tendered selection of other lands in lieu thereof. Delivery and acceptance
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of the relinquishment are necessary to give it any effect, and until this is done there
is no right to lieu land and hence no right to assign. Hyde had no title to the tract
described by Belden's deed, had nothing to relinquish, and had no right of selec-
tion. His application can not therefore be recognized. Considered as his applica-
tion alone, it should have been rejected. Inasmuch, however, as both Hyde and
Belden now aver that such application was made by the direction of the latter and
for his benefit, and since, furthermore, the relinquishment and selection have been
presented by Belden himself, as owner of the tract, the case will be considered as if
upon the application of Belden from the beginning.

In conclusion it was held:

Where an exchange of land is sought under the act of June 4, 1897, spra, the
relinquishment and selection can be made only by the claimant or owner of the
land within the limits of the forest reservation.

This ruling is fully sustained by the language of the law, which is
that "the owner" may relinquish and "may select," and by every
consideration of good administration. If it had been intended to cre-
ate a floating right different language expressing such intention would
have been used. That Congress might have so provided can not be
doubted, but that it intended to do so is clearly negated by the lan-
guage used. The contention of appellant in this particular can not be
sustained. Because of this conclusion it is not necessary to consider
the form of the instruments under which appellant claims or to deter-
mine their sufficiency to constitute him an assignee of the claimed
right.

It is insisted that if the application to select as assignee be not rec-
ognized, then the appellant should be given time and permission " to
obtain from the various persons named duly executed powers of
attorney authorizing the location of the scrip in their names respec-
tively." The presentation of applications in the names of the respec-
tive owners of the relinquished land could not be held to relate back
and be effective from the date of presentation of McCornack's unau-
thorized and invalid application. Such new application would take
effect only from the date of its presentation accompanied by the
required proofs, especially as to the character and condition at that
time of the lands applied for. Even if it were held that the applica-
cations now before the Department might be perfected by substitut-
ing the names of the respective owners of the relinquished tracts for
that of McCornack, the proofs would have to be brought down to the
date such substitution was made and rights under the substituted
applications would be determined under the facts shown to exist at
that time. The decisions of the Department to this effect are too
numerous and the rule is too well established to require citation of
any cases so holding.

In some cases applicants have been allowed time to make corrections
in the papers pertaining to their applications and to supply admissions,
but these have been in respect of formal or unessential matters and
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the privilege has been given as a matter of grace and not as a matter
of right. Here there is no application capable of being perfected.
Neither Phillips nor Todd has a foundation application upon which to
base a request to be allowed to cure defects or supply omissions.
Any proceedings in their behalf must begin with the initial act of pre-
senting a formal application and their rights must be determined as of
the date when such application may be presented accompanied by the
required proofs.

If applications be hereafter presented in the names of the owners
of the relinquished tracts they will receive due consideration and be
disposed of under the law and the decisions governing such cases.

For the reasons given the decision of your office rejecting McCor-
nack's applications is affirmed.

IOMIESTEAD-INSANE ENTItYMIXAN-SECTION 441, REVISED STATUTES.

THOMiPsON En. SWELANDER.

The power vested in the Secretary of the Interior by section 441, Revised Statutes,
to supervise all proceedings instituted to acquire portions of the public lands,
includes authority to inquire into the mental capacity of an entrymnan to make
entry.

The test of mental capacity to make homestead entry is whethei or not the entryman
possesses sufficient mind to have a reasonable perception of the nature, effect and
legal consequences of his act in making the entry.

Secretary Hitcheock to the Omnoissioner of the General Land Office,
(F. L. C.) April 30, 1904. (D. C. H.)

'On October 15, 1896, Louis A. Swelander made homestead entry for
the SE. of Sec. 20, T. 128 N., R. 50 W., Watertown, South Dakota.
On November 5, 1901, Thomas P. Thompson filed contest against said
entry, alleging that said entry was and is fraudulent, speculative and
void, for the reason that for many years prior to the making of said
entrv the said Louis A. Swelander was and ever since has been a hope-
less and confirmed idiot and imbecile, incapable of making a valid
homestead entry, and of complying with the requirements of the
homestead laws, and that said entry was in fact made for the benefit
of Alfred Swelander, the father of the said Louis A. Swelander, and
was therefore wholly speculative and could not have been made during
any or all of said time for the personal use and benefit of the said

-Louis A. Swelander because of his mental incapacity.
Notice of contest issued and appears to have been served on the

entryman and his guardian, Alfred Swelander. At the hearing both
parties submitted testimony, the plaintiff appearing in person and by
attorneys, and the defendant appearing by guardian and attorneys.
The local officers found in favor of the plaintiff on all the issues of the'
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contest and recommended that the entry be canceled. Upon appeal,
your office, on September 8, 1903, affirmed the findings and recom-
mendation of the local officers and held the entry for cancellation.
The claimant has further appealed to the Department specifying errors
in substance as follows:

(1) Error in holding that it is within the province of the Depart-
ment to determine the mental capacity of the entryman under the
charge that he is an idiot and incompetent to enter public lands.

(2) Error in admitting in evidence and considering the testimony
and other proceedings in the county court of Roberts county, South
Dakota, in the matter of the guardianship of Louis A. Swelander.

(3) Error in finding and holding that the entryman ever since child-
hood had been an imbecile and wholly incapable of making a homestead
entry or understanding and comprehending its nature, requirements.
legal effect or consequences.

(4) Error in finding and holding that the entry in question was made
in the interest of Alfred Swelander, and for his use and benefit.

The case is correctly stated and all the material facts sufficiently set
forth in your said decision.

First. The appellant relies upon the decision of the Department in
the case of Olmstead v. Miller (15 L. D., 399), and contends that under
said decision the Department is without authority or jurisdiction to
inquire into and investigate the charge of idiocy or mental incompe-
tency of the entryman in this case, and that this question can alone be
tried and determined in accordance with the laws of South Dakota
where the defendant resided at the time the entry was made and where
he still lives. It is true that in the United States the question of juris-
diction and the procedure in lunacy cases are for the most part regu-
lated by statute. In a number of the states the probate courts have
jurisdiction, in others the county courts, while in a few states this
jurisdiction still remains with the courts of chancery. In some of the
states in proceedings to declare a party a non comjios mentis the inqui-
sition, or judicial finding, must show not only that the party is of
unsound mind at the time the appropriate tribunal is called upon to
act in the matter, but must also show how long the mental incapacity
has existed, and also whether or not the party enjoys lucid intervals.
The laws of Dakota providing for and regulating the appointment of
a guardian for the insane or incompetent person seem to confine the
inquiry alone (as was done in this case) to the ascertainment and deter-
mination of the mental condition of the party at the time the county
court is called upon to act in the matter. While the decision in Olm-
stead i'. Miller, Sipt1)ra, appears to support the position assumed by the
appellant and to deny the Department the authority and power to
inquire into and determine the mental competency of an entrvyman,
yet in the prior case of Alden . Ryan (12 L. D., 690), not overruled,
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the Department held that its jurisdiction to determine the validity of
a claim to public land involved and carried with it the necessary
authority to determine the validity of a relinquishment, and for such
purpose to ascertain by proceedings of its own whether the person
executing such instrument was of sound mind: and in the later case of
Mefford v. Carver (18 L. D., 208), where the charge against the defend-
ant therein was strikingly similar to the charge in the case at bar, the
Department considered and passed upon the evidence as to the entry-
man's mental condition, and thereby asserted its jurisdiction in the
matter.

"There is no wrong without a remedy." and as the laws of Dakota
provided no means by which the mental condition of the defendant at
the time the entry in question was made could have been ascertained,
unless the Department has authority and power to inquire into and
determine the entryman's mental capacity, the plaintiff in this case
would not only be deprived of his right to prosecute his contest but
the government in this, and other like cases, would be utterly power-
less to defend itself against injustice and fraud.

By virtue of statutory authority, section 441 of the Revised Statutes,
the Secretary of the Interior is invested with full power to supervise
all proceedings instituted to acquire portions of the public lands, and
surely it can not be that in matters involving the mental capacity of
the entryman, and assailing the very integrity of an entry, the Depart-
ment is ousted of its said jurisdiction and made to depend entirely
upon the machinery of the State court to determine such questions for
it, and that too when the law of the State, as in the case at bar, has
provided no appropriate mode of procedure for ascertaining the real
facts and determining the question at issue.

Second. While the record of the proceedings in the Dakota county
court relative to the appointment of the guardian of the defendant in
this case can not be used for the purpose of showing that defendant
was a non comnpos nen tis, or a person of unsound mind, at the time of
the making of the said entry, said proceedings may be admitted to
show his mental condition at the time thev were had, and may be
considered as throwing some light on the question under consideration.
- Third. The test of mental capacity is whether or not the person

possesses sufficient mind to understand in a reasonable manner the
nature and character of the act in which he is engaged. The evidence
in this case clearly establishes the fact that the entryman was of
unsound mind at the time the entry in question Was made and that
this unsoundness of mind was of such a character that he could have
no reasonable perception of the nature, effect and legal consequences of
the said act, and the testimony further shows that said incompetency
existed for many years prior to the time the entry was made and con-
tinued without interruption up to the date of the hearing. except to
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become gradually worse as defendant advanced in age. The evidence
also justifies the conclusion arrived at by the local officers and by your
office that the entry although made in the name of the son, Louis A.
Swelander, was in fact the act of the father, Alfred Swelander, and
made for his use and benefit.

From a careful examination and consideration of the entire record,
no reason appears for disturbing the decision appealed from and it is.
therefore affirmed.

HOMESTEAD-SOLDIERS' ADDITIONAL-COM3fTATION-RECERTIFICA-
TION.

JOHN H. HOWELL.

Where entry under a certificate of soldiers' additional homestead right, issued under
section 2306, Revised Statutes, was commuted under section 2301, Revised
Statutes, prior to the act of June 5, 1900, the claimant under said certificate is
entitled, under the provisions of said act, to a recertification of said right, which
he may again locate as though the former entry thereunder had not been made.

Secretary IIiteh/eocl t the Cimim's.aioner of the General Land Ofce,
(F. L. C.) April 30, 1904. (S. V. P.)

On March 1, 1881, a certificate of soldiers' additional right of
homestead entry was issued to John B. Barlow for eighty acres, under
section 2306 of the Revised Statutes, with the requirement endorsed
thereon of residence on and cultivation of the land to be entered
thereunder.

On February 27, 1882, Barlow located said certificate on the SW. 
of the SE. of Sec. 1, T. 23 N., R. 31 W., Springfield land district,
Missouri, containing forty acres, leaving unused forty acres of said
certified right.

April 21, 1883, Barlow made commutation proof in support of his
said additional entry, and on April 26, 1883, paid to the receiver one
hundred dollars as the commutation price of the land, and received
commutation cash certificate therefor, on which patent was issued to
him on May 15, 1881.

On May 21, 1899, an endorsement was made on the certificate of
March 10, 1881, showing that the additional right therein certified had
been exhausted to the extent of forty acres, and the unused portion,
being for forty acres, was recertified.

It does not appear what disposition has been made of the last named
certificate, but on August 12. 1902, Barlow sold and assigned to John
H. Howell "Whatever right he [Barlow] mav yet have in and to the
forty acre portion of said certificate that was located by him on the
land above described."

On Auoust 29, 1902, Howell applied to your office for the recertifi-
cation to him of the right of additional entry originally certified to
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Barlow, and located by him upon the tract above described, basing his
application on the act of June 5, 1900 (31 Stat., 267), which provides
that:

Any person who has heretofore made entry, under the homestead laws, and com-
muted the same under the provisions of section 2301 of the Revised Statutes of the
United States, and the amendments thereto, shall be entitled to the benefits of
the homestead laws as though such former entry had not been made, except that
commutation under the provisions of section 2301 of the Revised Statutes shall not
be allowed of an entry made under this section of this act.

It is insisted in support of the application that Barlow's said addi-
tional entry for forty acres was commuted under the provisions of
section 2301 of the Revised Statutes prior to the passage of the act of
June 5, 1900, upra, and that therefore he was entitled to make another
additional entry as if said commuted entry had never been made, and
it is this alleged right of additional entry that is now claimed by
Howell, and which he seeks to have recertified in his name.

On April 28, 1903, your office rendered a decision rejecting said
application on the ground that the act of June 5, 1900, sypra, does not
apply to soldiers' additional homestead entries made under section
2306 of the Revised Statutes, and from that decision Howell has
appealed to this Department.

It is admitted in your decision that it was an error on the part of
your office to insert the requirement of residence and cultivation in
the original certificate and to permit a commutation payment in lieu
of the required residence and cultivation. Still it must be remem-
bered that although such requirement was not authorized by the law
as it is now interpreted, yet at the time this certificate issued it was in
accordance with the existing construction of the law, and the require-
ment placed in the certificate was in exact compliance with the rule
that then obtained both in your office and in the Department. So,
consistently with such rule, Barlow was permitted to commute his
additional entry; for if residence and cultivation were required under
that entry, then it was proper apparently to permit him to substitute
cash in the place of such residence and cultivation, as provided in
section 2301 of the Revised Statutes.

It must be remembered that while the rule as announced in the case
of John W. Hays (3 C. L. O., 21) obtained, which it did down to June
3, 1897 (24 L. D., 502), a requirement like that placed in this certificate
was in strict compliance with departmental construction of the law,
and that the holder of such certificate could not acquire title thereunder
without complying with the terms imposed in said certificate. This
being so, it was incumbent upon Barlow to comply with such terms,
either through residence and cultivation of the land, or substitution of
cash-in lieu of such requirement, or to abandon all claim under the
additional right which had been conferred upon him by section 2306
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of the Revised Statutes. He chose to commute his entry, paid his
money, and received his final certificate, and to that extent it may be
said the original certified right was satisfied. But the act of 1900
distinctly provides "that any person who has heretofore made entry
under the homestead laws, and commuted the same under the provi-
sions of section 2301 of the Revised Statutes of the United States, and
the amendments thereto, shall be entitled to the benefits of the home-
stead laws as though such former entry had not been made." The
only way, logically, by which this legislation can be held not applica-
ble to this case is by the interpolation of the word " lawfully," so that
the statute would read "and laf idly commuted the same."

It does not seem to the Department that the ordinary rules of con-
struction applicable to remedial statutes will permit this importation
of a controlling word, and it is very certain that the equities of the
situation are such that no strained construction should be placed upon
this statute.

If Congress deemed it advisable to restore to homesteaders the right
of entry because they had paid cash for their lands where such pay-
ment was clearly receivable in lieu of residence, how much the more
are people entitled to a restoration of their original standing where it
has been lost through a cash payment exacted by the land department
without authority of law.

It is therefore held by the Department that a recertification of this
additional right for forty acres should be allowed, if there is no other
objection than that discussed herein, and the decision of your office is
accordingly reversed.

OKLAHOMA LAND-" NEUTRAL STRIP"-PREFERENCE RIGHT-ACT OF
JUNE 6, 1900.

PLASTER V. MYERS.

The preference right of entry for thirty days, accorded to settlers upon lands within
the "neutral strip" by the act of June 6, 1900, is not lost by failure to maintain
the continuity of residence theretofore established thereon, where the settler
continues to claim, exercise dominion over, and cultivate the land.

Secraetary itcecock to the C(onmissiover of the General Land Office,
(F. L. C.) April 30, 1904. (J. R. W.)

Julia E. Myers appealed from your office decision of October 12,
1903, canceling her homestead entry for the NE. of Sec. 1, T. 7 N.,
R. 15 W., Elreno, Oklahoma.

August 6, 1901, the land, part of the "Neutral Strip," was opened
to entry under the act of June 6, 1900 (31 Stat., 672, 679), which,
among other things, provided:

That the settlers who located on that part of said lands called and known as the
"neutral strip" shall have preference right for thirty days on the lands upon which
they have located and improved.
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August 6, 1901, Miss Myers made entry, in the application for
which she alleged, in her homestead affidavit, that, "I now reside on
the land and have since Aug., 1899, and have improved the same since
said date." Her special affidavit claiming preference right alleged-

affiant is now an actual and bone tide resident upon said tract of land and has been a
resident thereon and claimant therefor since about the 10th day of August, 1899;
that this affiant has resided on said tract of land at all times since that date and has
placed permanent and valuable improvements thereon and that such improvements
are of the value of one thousand dollars; that said improvements consist of a four-
room frame house, about 40 acres in cultivation and other valuable improvements.

February 8, 1902, Velda A. Plaster filed a contest affidavit, alleging
that:

Julia Myers has not resided on the said tract of land at any time during the six
months next preceding the 8th day of February, 1902, but that she has wholly aban-
doned the same. That she has at no time since making her aforesaid entry estab-
lished her residence on the said land; that she has never established her residence
on the said land.

* * * * * * *

that the said Julia E. Myers never has settled upon the -aid tract of land and had
no improvements nor any evidence of settlement on the said land prior to the time
her said entry was made.

There was a hearing at the local office in which both parties fully
participated, and the local office found:

a residence was established before the period of six (6) months from the date of her
entry. As to the second charge in the affidavit of contest, we find that she did not
establish a residence on the land in contest prior to June 6, 1900, but had the legal
possession of the said land, and exercised control over it, and received rentals there-
from during the years 1900 and 1901. And in our judgment was the only person
exercising control over this land, and improving it, and was the only person entitled
to make H. E. under the preference clause of June 6, 1900, and under the President's
proclamation opening that land to settlement.

Plaster appealed, and your office found and held that-
The testimony submitted warrants the conclusion that defendant was not in default

in the matter of establishing a residence as charged.....
In order to entitle her to such [the preference] right at time of entry it was neces-

sary for her to show that at date of the passage of the act of June 6, 1900 (supra),
she was an actual settler upon the land in good faith (Kinimnan s. Appleby, 32 L. D.,
190). Her own testimony shows that she was not, and it is apparent that her home-
stead and special affidavit, made at the time of making her application, alleging
that she had been a resident upon the land since 1899, were palpably false.

Such being true, she was not entitled to a preferred right of entry, nor was she
qualified to make entry under that provision of the act hereinbefore referred to.
Her entry being initiated in fraud, it must be held that the same was voidable, and
in the presence of the contest can not properly be permitted to stand.

The homestead entry is hereby held for cancellation.

Examination of the evidence adduced shows that the concurring
findings of the local office and of your office, that Miss Myers estab-
lished residence upon the land within six months from the date of the
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entry, are fully sustained and will not be disturbed. It remains to
determine whether she was within the benefits of the act of June 6,
1900, v8raf(, and entitled to its benefits. The benefit of the act extends
to "settlers who located on" such lands a preference right to enter
the lands they "located and improved." A settler is one who makes
a settlement. A settlement is effected and one becomes a settler from
the moment that he connects himself with the land by an act clearly
indicative of an intent to claim the land under the settlement laws.
Bowman v. Davis (12 L. D., 415, 417). In the administration of the
land laws, settlement implies an intent to reside, and, in respect to
lands subject to entry, is always used as equivalent to residence when
the question arises between two settlement claimants of land open to
entry, and the promptness of establishing actual residence and con-
tinuity of residence when established are facts considered in determin-
ing the good faith of a settlement claimed. Delorme v. Cordeau (29
L. D., 277).

In September, 1899, Myers, at a cost of $400, acquired the improve-
ments and rights of a prior settler, occupied the house upon the claim,
and slept there two weeks cortinuouslv. The purchase of improve-
ments is equivalent to the making of them. They consisted of a log
house, a four room frame house, two wells, dugout, stable, corral, and
more than twentv acres of breaking. and were ample to show an intent
in good faith to appropriate the land under the settlement laws. A
right thus acquired can only be lost by a voluntary abandonment or
by the initiation of an adverse better right in another. Residence
established can be changed only when act and intent of the settler
unite to effect it. Anderson . Anderson (5 L. D., 6); Alfred M.
Smith (9 L. D., 146, 147).

From some time in December, 1899, to February 4, or 5, 1902, Miss
Myers admits that she slept, ate, and worked in the family of her sis-
ter, Mrs. McAtee. on land adjoining her claim, and did not reside on
the claim. It is contended that thereby she ceased to be a settler on
the land and lost right to claim benefit of the act of June 6, 1900.
The evidence, however, unequivocally shows that she continued to
assert claim to the tract in controversy, exercising dominion over it,
causing it to be cultivated by a tenant, and contributing with others,
whose lands were in like condition, to payment of expenses and serv-
ice of counsel, to prevent allotment of their lands, and to obtain con-
gressional recognition of their settlement rights, her contribution
being $41.00, and that her claim to the land was recognized by her
neighbors. During the time from December, 1899, to August 6, 1901,
the land was not open to entry. Her condition and the status of the
land involved were analogous to that of a settler or entryman during
the suspension of an entry or of a township plat. In case of a sus-
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pended township plat, in Hudson v. Docking (4 L. D., 333, 334), the
Department held that:

In respect to residence on the land, the testimony for Hudson is weakest. His
immediate fanily (father and brothers) swear that his claim was his only home, and
that he resided there from settlement until date of contest. But there is much evi-
dence tending strongly to the conclusion that this residence was not continuous, and
was not what the law and the decisions of the land department require. Hudson
was a single mnan, it is true, and, being poor, he worked around at various places for
day wages; but his cabin was not fitted up for a comfortable hone, and he probably
lived most of the time with his father, who resided on an adjacent tract and who
employed him much of the time. There is no doubt in my mind that, from time to
time throughout the five years preceding Docking's settlement, Hudson worked and
lived on the land; but I am of opinion that there was not that continuous residence
which the law ordinarily requires of a pre-emptor.

Narrating the uncertaintv whether Hudson's right would ever be
recognized, and the uncertainty regarding the status of the land, it
was held (ib., 335):

It is manifest that this state of affairs would tend strongly to discourage settlers, and
to deter them from making inproveients; and it is in evidence that such was its gen-
eral effect on the settlers in that vicinity. If Hudson had been ousted of his posses-
sion by force, the Department certainly would hold him excused from improvement
and residence during such enforced absence; I find that such a rule has been recog-
nized in the case of Williams . Price (3 L. D., 486), where a timber-culture claim-
ant failed to comply with the law during a protracted contest; and fortiori, it seems
to me, the Department should regard with lenity a partial non-compliance with
regulations, when its own act had served notice on Hudson that his rights were
extremely doubtful and that everything done on the land was at his peril, and when
it had barred all possibility of his making entry during this long period. It is not to
be forgotten that Hudson was incited to settle on and claim this tract, by the land
department's action in 1878, which recognized it as part of the public domain; and
therefore it can not be said that he was chargeable with knowledge of the doubtful-
ness of his claim when he made his settlement. In view of all the facts in this case,
I must hold that Hudson's residence and cultivation prior to the final restoration of
the plats in 1883 were sufficient to satisfy the law.

There being no equity in the claim of Hudson's adversary, Docking,
Hudson was awarded the land.

Similarly, in Brunette . Phillips (22 L. D., 692), the lack of con-
tinuity of residence was excused during suspension of an entry, and it
was held (ib., 696) that:
the threats taken in connection with the fact that Phillips's entry was soon there-
after suspended, afford a reasonable excuse for not maintaining the residence which
he attempted to establish.....

It is urged that the first substantial improvements were made by Phillips just prior
to the initiation of contest. It is alleged, however, and the allegation is substantially
supported by the evidence, that he conveyed logs to this land for the purpose of
building a house as early as Alareh, or April, 1893. He afterwards used this material
in building the house he was occupying at (late of contest.

More recently, in Dasher v. Wilborn (unreported), the facts were
similar to those in the ease at bar. The defendant was an unmarried
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man, who lived, ate, and slept in his father's house on other land than
that he claimed as a settler. He was on and around his claim from
day to day, but did not until August 6, 1901, build, construct a resi-
dence or reside on the land there in controversy and claimed under the
act of June 6, 1900. When his entry was attacked because he was not
resident of the tract before entry, your office, February 25, 1903, dis-
missed the contest and the same was affirmed by the Department, June
13, 1903.

The entrvman in the present instance has a better case, in that she
took up residence on the land December, 1899. The fact that the
house she purchased, then supposed to be on the land, on subsequent
official survey proved to be on another quarter section does not im-
peach her good faith. Keogle v. Griffith (13 L. D., 7, 8); Lewis C.
Huling (10 L. D., 83); Talkington's Heirs e. Hempfling (2 L: D., 46);
Staples v. Richardson (16 L. D., 248). The islocation of the first
house which she purchased is clearly shown to be due to reliance by the
settlers upon an unofficial survey, whereby the section lines were indi-
cated to be 1100 feet north and about 400 feet west of their position
as fixed by the official survey. Before the contest was initiated the
entryman erected another house on the land and established residence
therein.

The finding by your office of the falsity of the homestead and special
affidavits as to actual residence at the time of entry and criticism of the
affiant's good faith are not warranted by the record. Her testimony
is candid and indicates no fraudulent intent or attempt to deceive.
The affidavits do not appear to have been written or planned by her-
self, and the confusion and excitement incident to the opening day
may well have prevented her critical examination of the statements
therein.

Were these deliberate false statements, they would not constitute
perjury, if the truth or falsity of the facts so stated was immaterial
to the validity of the right asserted. The falsity of the statement, if
deemed by her material and made deliberately, would merely be a fact
for consideration in determining the credit to be given to her testi-
mony, but does not justify the Department in depriving her of a right
to which she is entitled under the law. As the evidence clearly shows
the validity of her claim to benefits of the act of June 6, 1900, her
entry is not made invalid, or fraudulent in its inception by any inac-
curacy of statement made in good faith. She may have reasonably
believed the statement was substantially true. It worked no prejudice
to any right of the plaintiff.

Your office decision is reversed, and the finding and recommenda-
tion of the local office is affirmed. The contest is dismissed, and the
entry will remain intact.
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SWAMP GRANT-ADJUSTMENT-CONTEST.

GAMBLE V. STATE OF MINNESOTA.

A contest against the selection of a tract of land by the State of Minnesota under the
swamp land grant, initiated by one having no claim of actual and bona fide
homestead or pre-emption settlement, in which a hearing was had prior to the
decision of the Department of March 16, 1903, relating to the adjustment of said
grant, but the testimony of one of the witnesses examined at said hearing had
not at that date been signed, is not one which has been " carried to a hearing
and decision," within the meaning of paragraph numbered five in said decision,
and for-that reason excepted from the operation of said decision, but comes
within the direction contained in paragraph two thereof, and must be disposed
of, according to the showing made, by the field notes of survey.

Secretary Hiltchcock to t/e Commissioner of the General Land Office,
(F. L. C.) April 14, 1904. (G. B. G.)

The land involved in this case is the NW. 4 of the NW. 4 of Sec. 28,
T. 63 N., R. 25 W., Duluth land district, Minnesota. and the case is
before the Department upon the appeal of George I. Gamble from
your office decision of January 4, 1904, reversing the decision of the
local office and adjudging upon the field-notes of surrey that the land
involved is of the character contemplated by the swamp land grant
made to the State of Minnesota by the act of March 12, 1860 (12
Stat., 3).

It appears that this was a contest instituted by Gamble against the
selection of said land by the State of Minnesota, and that the case had
been heard September 25, 1900, prior to the suspension of swamp
land contests in said State by departmental order of January 14, 1902,
except that one of the witnesses in the case had not signed his testi-
mony, and for this reason the local officers had not rendered a decision
therein, and this was the status of the case March 16, 1903, the date
of the decision of this Department in the case of the State of Minne-
sota (32 IL. D., 65), and the regulations issued thereunder April 4, 1903.

By said decision of March 16, 1903, it was directed that:

(2) All existing contests or controversies in which there is no claim of actual and
bona fide homestead or pre-emption settlement, will be disposed of under the original
plan of following the field notes, there being nothing in snch contests or controversies
which would equitably entitle the claimants adverse to the State to have the contest
disposed of under the rule announced in the Lachance decision.

But by paragraph 5 of the same decision it was provided that:

(5) No contest or controversy which has heretofore been carried to a hearing and
decision will be in any manner disturbed or affected by these directions.

The appeal urges, in substance, that the Commissioner erred in
adjudging by the field-notes of survey that the land described is of the
character granted to the State of Minnesota by said act, in the face of
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the fact established at the hearing under and in accordance with the
regulations promulgated in departmental circular of December 18,
1886, that the tract was not swamp land and not of the character con-
templated by said act, the said regulations being in full force and effect
when the hearing was had to establish the actual character of the land.

This was, at the date of the promulgation of said decision, an exist-
ing contest in which there was no claim of homestead or pre-emption
settlement. It therefore comes squarelv within the direction given in
paragraph 2, above quoted, that the case should be disposed of by the
field-notes of survey. Nor does paragraph 5, above quoted, make this
case an exception to the rule laid down in paragraph 2. It had not
prior to March 16, 1903, been carried to a hearing and decision, and
is therefore not of the class of cases which it was said in paragraph 5
should not be "disturbed or affected bv these directions."

It is argued with some force that where a contestant has initiated a
proceeding under regulations then in force, and under such regulations
has done all that was then required of him to do to establish his claim,
it is inequitable and unjust to change these regulations to his hurt and
to deny him the fruits of his labor. If the facts of this case sustained
the assumption upon which this argument is predicated, the Depart-
inent would give it most careful consideration, but it appears from the
record and fron the facts hereinbefore stated that at the date the regu-
lations governing swamp land contests in the State of Minnesota were
changed, the contestant in this case had not done all that was required
of him to establish his claim. The record was not complete; one of
the witnesses had failed to sign his testimony, and the record was not
in condition for the local officers to render decision thereon. This
case does not therefore come either within the letter or spirit of para-
graph 5 above quoted, inasmuch as there had not been either a hearing
or decision in this case.

The authority of the Secretary of the Interior to change a rule of
evidence for the determination of questions of fact in 'matters within
his jurisdiction can not be successfully questioned, and while this
Department would be slow to promulgate such rule as would operate
inequitably on any class of claimants under the general land laws, this
case does not present the matter in such light as to warrant further
discussion, there being nothing in it to equitably entitle the claimant
to have the contest determined upon evidence other than the field-notes
of survey.

The decision appealed frqm is affirmed.
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MINING CLAIM-EXPENDITURE-CLAIMS HELD IN COMIAON.

BLACK LEAD LODE EXTENSION.

No part of the value of work done or improvements made upon a group of contiguous
mining claims, in pursuance of a general system alleged to have been adopted
for the common development of the group and an adjoining claim, can be accred-
ited to the adjoining claim, toward meeting the requirement of section 2325 of
the Revised Statutes, relative to the expenditure of five hundred dollars, where
any of the several owners of said claim is without interest in the group upon
which the improvements are located.

Secretar-y Iitc/icocA to the Comqnissione o te General andl Offee,
(F. L. C.) Iray , 1904. (G; J. H.)

December 23, 1901, R. S. (iuliani e a. made entry, No. 3065, for
the Black Lead Lode Extension mining claim, survey No. 4238, Salt
Lake City, Utah.

June 30, 1903, W. A. Cooke filed a protest against the issuance of
patent under said entry, alleging, among other things, that no " assess-
ment, development, or patent work has ever been performed upon or
for the benefit" of said claim.

October 24, 1903, your office held the entry for cancellation, for
the reason that an expenditure of the value of $500 had not been made
upon or for the benefit of the claim, as required by section .2325,
Revised Statutes, and in view of this holding stated that it was not
necessary to pass upon the protest.

The entrymen have appealed to the Department.
The improvement relied upon to satisfy the statutory requirement

as to expenditure is a tunnel, 280 feet in length, lying wholly outside
of the claim, the mouth of which is 664.5 feet from the southwest
corner (being the nearest point) of the claim, 146 feet of which they
urge should properly be credited to the claim in question. The min-
eral surveyor in his certificate states that the value of said 146 feet is
$1,022, and that the-
tunnel is being made for the development of this claim and Sur. 4234, Susquehanna,
Venice North Extension, Venice No. 3, Venice, Republic, and Venice Lode No. 2
lodes, which all belong to claimant herein, the first 134 ft. was applied to said claim.

The surface ascends steeply from this tunnel to the claim and therefore the tunnel
extended will tend to the exploration and development cheaply and thoroughly.

There are no other improvements on the claim.

The claims mentioned in the surveyor's certificate were patented to
William C. Hall, August 2, 1902, and form a contiguous group (here-
inafter called the Susquehanna group), running in a general northeast-
erly, and southwesterly direction. The claim here in question runs in
a north and south direction and joins said group at an acute angle,
part of the northwesterly side line of the Venice No. 2 (the northern-

595



DECISIONS RELATING TO THE PUBLIC LANDS.

most claim of the group) forming the southerly end line of the Black
Lead Lode Extension. The tunnel in question appears to be located
partly within the Susquehanna and partly within the Venice North
Extension claim, and was constructed prior to the survey of the claim
here in question. The entrymen allege that it was constructed with a
view to develop the Susquehanna group and also the claim in con-
troversy. They further allege that Giuliani, one of the entrymen,
was, at the time the tunnel was constructed, the owner of an interest
in the Susquehanna group, and contend, in substance and effect, that
under the provisions of section 2324, Revised Statutes, and the amend-
ment thereto of February 11, 1875 (18 Stat., 315), said 146 feet of said
tunnel should be accredited to the claim in question. Said provisions
and amendment read, respectively, as follows:

On each claim located after the tenth day of May, eighteen hundred and seventy-
two, and until a patent has been issued therefor, not less than one hundred dollars'
worth of labor shall be performed or improvements made during each year. On all
claims located prior to the tenth day of May, eighteen hundred and seventy-two,
ten dollars' worth of labor shall be performed or improvements made by the tenth
day of June, eighteen hundred and seventy-four, and each year thereafter, for each
one hundred' feet in length along the vein until a patent has been issued therefor;
but where such claims are held in common, such expenditure may be made upon
any one claim. (Sec. 2324, R. S.)

That section two thousand three hundred and twenty-four of the Revised Statutes
be, and the same is hereby, amended so that where a person or company has or may
run a tunnel for the purpose of developing a lode or lodes, owned by said person or
company, the money so expended in said tunnel shall be taken and considered as
expended on said lode or lodes, whether located prior to or since the passage of said
act; and such person or company shall not be required to perform work on the sur-
face of said lode or lodes in order to hold the same as required by said act. (Act
February 11, 1875.)

In construing the above provisions, the courts and the Department
have held that where several contiguous mining claims are held in
common by the same person, association or company, and one general
system has been adopted for the purpose of developing them all, the
value of the work done and improvements made, whether done on
only one of the claims or outside of all of them, is available toward
meeting the requirements of the statute relative to expenditure as a
condition precedent to obtaining patent. (See Zephyr and Other Lode
Mining Claims, 30 L. D., 510Q 513, and cases there cited; also Copper
Glance Lode, 29 L. D., 542; Clark's Pocket Quartz Mine, 27 L. D.,
351, 32.)

The entrymen have not shown, nor do they claim, that the co-owners
of Giuliani in the Black Lead Lode Extension ever, at any time, had
an interest in the Susquehanna group of claims. There is not, and
was not at the date of the application for patent, therefore, a common
ownership in the claim here in question and the claims composing the
Susquehanna group, such as would constitute them a group of claims
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"held in common " within the meaning of the law. (See Golden
Crown Lode, 32 L. D., 217, 220.)

The decision of your office holding the entry for cancellation is
affirmed.

RIGHT OF WAY-ACTS OF MARCH 3, 1875, AND FEBRUARY 15, 1901.

OPINION.

No rights are acquired by an application for right of way under the act of February
15, 1901, prior to approval thereof by the Secretary of the Interior.

No such right is acquired by virtue of an application for right of way for a railroad
under the act of March 3, 1875, before the approval thereof, and prior to the
construction of the road, as will prevent the Secretary of the Interior withdraw-
ing the lands covered thereby, for use as a reservoir site, under the provisions of
the act of June 17, 1902.

Assistant Attorney- General Campbell to the Secretary of the interior,
kzay 6, 1904. (G. B. G.)

By departmental decision of February 11, 1904, in the case of the
Denver, Northwestern and Pacific Railway Company . The Hydro-
Electric Power Company (32 L. D., 452), the application of said
power company, under the act of February 15, 1901 (31 Stat., 790),
for right of way in the Grand River Canyon, Colorado, for a pipe
line and power house site to be used in the generation and distribution
of electricity, was conditionally allowed, but an application by the
New Century Light and Power Company, successor in interest to the
Hydro-Electric Power Company, for a reservoir site in said canyon,
under the acts of March 3, 1891 (26 Stat., 1095, 1101, 1102), and February
15, 1901 (supra), was denied. By the same decision it wvas held that
the application of the Denver, Northwestern and Pacific Railway Com-
pany to amend its map for a right of way, 5.72 miles, through said
canyon, under the act of March 3, 1875 (18 Stat., 482), was superior
to the application of the New Century Light and Power Company,
above referred to, and the Commissioner of the General Land Office
was directed to forward for approval the said Hydro-Electric Power
Company's map for pipe line and power house site, and the said rail-
way company's amended map, unless objections other than those con-
sidered in the decision should appear.

Under date of April 21, 1904, the Director of the Geological Survey
recommended to this Department the withdrawal of certain lands
within the Grand River Canvon for irrigation works, in accordance
with the provisions of section 3 of the act of June 17, 1902 (32 Stat.,
388). And inasmuch as the withdrawal of these lands would interfere
with the use of the canyon by, both the Hydro-Electric Power Com-
pany and the Northwestern and Pacific Railway Company in accord-
ance with their plans as evidenced by the maps above referred to, the
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matter has been referred to me for opinion as to whether or not
the denial and rejection of said applications for rights of way and
the withdrawal of said lands for reservoir purposes under the act of
June 17, 1902, sp/ra, "can be lawfully done."

If is submitted by the Geological Survey that the Grand River
Canyon offers the only practical reservoir site for the storing of waters
necessary to the reclamation of about two million acres of land on the
lower Colorado river; that this land can be re6laimed only through a
system of irrigation which includes this reservoir site, and that its
reclamation will furnish support for a population of one million inhab-
itants; that if the said railway company's amended map should be
approved in accordance with the decision referred to it must result,
either that the present reclamation scheme will be abandoned, or that
the government will be forced to pay the railway company a large
sum in damages for the removal of its road bed; that the right asked
for bv the said railway company will be, if granted, under the act of
1875, upra, a mere gratuity, and that inasmuch as the land is needed
by the government, the land department should, in view of the circum-
stances, refuse to incumber it in such way as must ultimately put
the government to vast expense or cause its abandonment of an
important enterprise.

These considerations involve questions of executive discretion and
under the reference do not fall within the scope of the opinion desired.
The question submitted is, whether the applications for rights of way
tentatively adjudged by the decision referred to in favor of said power
company and said railway company may be denied, and whether the
Secretary may refuse to approve the maps therein directed to be sub-
mitted.

It is well settled that an application for right of way under the act
of February 15, 1901, spra, is without effect unless, acting thereon,
the Secretary of the Interior by his approval grants the permission
for use as applied for. The applicant takes no right whatever by
virtue of an application filed under that act. I

A more serious question arises, however, in regard to the application
of said railway company for right of way under the act of March 3,
1875, sura, especially in view of the action heretofore taken by the
Department thereon. In the ase of Jamestown and Northern Rail-
road Company v. Jones (177 U. S., 125), it was held that the right of
way granted to a railroad company by the act of March 3, 1875, took
effect upon the construction of the company's road without regard to
the time of filing the map prescribed by said act. It was further said,
at page 131 of said decision, that the company might secure the grant
in advance of construction, " by filing a map as provided in section 4."
The question of the effect of the filing of such map was not, however,
directly involved in that case, and what was said upon this question
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was not at all necessary to the decision therein. In view of other
decisions of the supreme court, especially that of Noble v. Union
River Logging Railroad Company (147 U. S., 165), it would seem that
the language used on p. 131 of the decision in 177 U. S., above men-
tioned, was not only in the nature of dicta, but also that its effect, if
literally followed, would be to cause conflict with other decisions in
which the question was directly involved.

From an examination of the said decision in 147 U. S., snpra, it is
apparent that no vested rights are secured under the act of 1875 by
the mere fignq of the map therein provided for. In that case, at
page 176, it was said: " The lands over which the right of way was
granted were public lands subject to the operation of the statute, and
the question whether the plaintiff was entitled to the benefit of the
grant was one which it was competent for the Secretary of the Interior
to decide, and when decided, and his aproval was noted upon the
plats, the first section of the act vested the right of way in the railroad
company," and it was held that the approval by the Secretary of the
Interior of the railroad company's map created a vested right, which
it was not within his power or within the power of his successor in
office to annul. This holding is put clearly upon the ground that the
final act of the executive was the approval of the map by the Secretary
of the Interior, and that thereafter the land department was without
jurisdiction. It necessarily results, if the final act of the executive in
the administration of said act is the approval of maps-filed thereunder,
that until such approval, the company's road not having been con-
structed, the Secretary of the Interior, in the exercise of a sound
discretion, may take such action with regard to the land involved as is
permitted by all of the laws of the United States applicable thereto.

This case would seem to be conclusive of the questions here pre-
sented. The decision of this Department, above referred to, did not
in law amount to an approval of the amended map for right of way of
the Denver, Northwestern and Pacific Railway through the Grand River
Canyon. It was merely an adjudication that this company had a supe-
rior right under such amended application to the use of said canyon for
railway purposes over that of the New Century Light and Power Com-
pany for reservoir purposes. No other question was considered. The
case was remanded to the General Land Office with express direc-
tions to submit said map for the approval of the Department only in
the absence of objections other than those considered in the decision
itself. That map has not as yet been submitted in accordance with
said directions, there has been no approval thereof by the Secretary of
the Interior, and there is no evidence before the Department that the
company's road has been constructed.

I advise you that, if in your judgment good administration demands
the rejection of said applications of the Hydro-Electric Power Com-
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pany and the Denver, Northwestern and Pacific Railway Company for
rights of yay in the interest of the irrigation scheme proposed by the
Director of the Geological Survey, you are authorized to do so. In
this connection. I call your attention especially to the aforesaid ruling
that a right of way may be acquired under the act of 1875 by construc-
tion, and suggest that, if the government desires the use of this can-
yon for irrigation purposes, the lands should be speedily withdrawn.
But in view of the very considerable expense to which the interested
companies have been put, and in vi6w of the aforesaid decision of the
Department in their favor, it would seem that the withdrawal should,
for the time being, be temporary and provisional, and that these com-
panies should have special notice thereof and be accorded an, oppor-
tunity to be beard.

Approved:
E. A. HITCHCOCK, Secretary.

RULES AND REGULATIONS UNDER THE ACT OF FEBRUARY 20, 1904.
FOR THE SALE OF A PART OF THE RED LAKE INDIAN RESER-VATION
IN THE STATE OF MINNESOTA.

CIRCULAR.

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

TW7ashington, D. C., May 10, 1904.
The act of Congress of February 20, 1904 (33 Stat., 46), provides:

SEc. 3. That the Secretary of the Interior is hereby authorized and directed to sell,
subject to the homestead laws of the United States, under such rules and regulations
as he may prescribe, in tracts not to exceed one hundred and sixty acres to each
individual, all that part of the Red Lake Reservation, in the State of Minnesota,
lying westerly of the range line between ranges thirty-eight and thirty-nine west of
the fifth principal meridian, approximating two hundred and fifty-six thousand acres.
And the said land shall be sold for not less than four dollars per acre, and shall be
sold upon the following terms: One-fifth of the price bid therefor to be paid at the
time the bid is made, and the balance of the purchase price of said land to be paid
in five equal annual installments, due in one, two, three, four, and five years from
date of sale, respectively, payment to be made to the receiver of the United States
land office for the district in which said land may be situated. And in case any
purchaser fails to make such annual payments promptly when due, or within
sixty days thereafter, all rights in and to the land covered by his or her purchase
shall at once cease, and any payments made shall thereupon be forfeited and the
Secretary of the Interior shall thereupon declare such forfeiture by reoffering said
land for sale. And no patent shall issue to the purchaser until the purchaser shall
have paid the purchase price and in all respects complied with the terms and
provisions of the homestead laws of the United States: Provided, That such pur-
chaser shall have the right of commutation as provided by section twenty-three
hundred and one of the Revised Statutes of the United States, by paying for the
land at the price for which it sold, receiving credit for payments previously made:
Provided further, That such purchaser shall make his final proof conformable to
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the homestead laws within six years from the date of sale; that aliens who have
declared their intention to become citizens of the United States may become pur-
chasers under this act, but before making final proof and acquiring title must take
out their full naturalization papers; and that persons who may have heretofore
exhausted their rights under the homestead law may become purchasers under this
act: Providedfurther, That after the first sale hereunder shall be closed, the lands
remaining unsold shall be subject to sale and entry at the price of four dollars per
acre by qualified purchasers, subject to the same terms and conditions as herein pre-
scribed as to lands sold at said first sale: Providedfurther, That all lands above
described which shall remain unsold at the expiration of five years from the date
of the first sale hereunder, shall be offered for sale at not less than four dollars per
acre (and lands remaining unsold after such sale shall be subject to private entry and
sale at said price) without any conditions whatever except the payment of the pur-
chase price: And provided further, That wherever the boundary line of said reserva-
tion runs diagonally so as to divide any Government subdivision of a section, and the
owner of that portion of such subdivision now being outside of the reservation
becomes the purchaser of that portion of such subdivision lying within the reserva-
tion, residence and improvements upon either portions of such subdivision as pro-
vided by the homestead law, shall constitute a compliance as to all such Government
subdivisions.

* * * * * * *

The Secretary of the Interior is hereby vested with full power and authority to
make such rules and regulations as to the time of notice, manner of sale, and other
matters incident to the carrying out of the provisions of this act as he may deem nec-
essary, and with authority to continue making sale of said lands until all of said lands
shall have been sold.

In addition to the price to be paid for the land the entryman shall pay the same
fees and commissions at the time of commutation or final entry as now provided bv
law where the price of the land is one dollar and tventy-five cents per acre.

The lands ceded by the agreement made with the Red Lake and
Pembina Indians belonging on the Red Lake Indian Reservation, in
the State of Minnesota, which said agreement was, by the said act of
Congress, modified, amended, ratified, and confirmed, are described
as follows:

All that part of the Red Lake Indian Reservation lying west of
the range line between ranges 38 and 39 west of the fifth principal
meridian,

The tract of land ceded and to be disposed of hereunder aggregates
256,143.58 acres.

By virtue of the authority conferred by the said act of Congress, it
is hereby ordered and directed that the land above described be offered
at public auction at not less than $4 per acre to the highest qualified
bidder under the said act, upon the terms mentioned therein, at a pub-
lic place in the town of Thief River Falls, in the State of Minnesota,
beginning at 9 a. m. on Monday, the 20th day of June, 1904. The
sale will- be conducted by an officer, to be hereafter appointed by me,
subject to the following rules:

1. The sale will begin at 9 o'clock a. m., and continue on that and
succeeding days, not Sundays, until each tract shown on a printed
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schedule approved by me has been sold, or offered for sale, as herein
provided.

2. The lands to be sold will be arranged on said schedule in tracts
of approximately 160 acres each, in the order in which they are to be
offered for sale. The arrangement or order, except where it will be
necessary to vary the same on account of the lands containing Indian
graves or improvements, which must be offered for sale last, or on
account of a meandered stream, will be as follows: Beginning with
section 1, township 154 north, range 43 west, the sale will proceed
with the land in that and the townships as they lie in a tier south
thereof, then with the succeeding tiers a they lie on the east of the
first tier in the same order from north to south. The order of offer-
ing will be, as to the sections, in their numerical order, in each town-
ship, except where varied as aforesaid, and as to quarter sections,
first, the NE. ; second, the NW. 4; third, the SE. 4; and fourth, the
SW. ; of the townships in their order as aforesaid.

3. Sixtv tracts will be offered each day for the first two days and 80
tracts on each and every day, not Sunday, thereafter until all of said
lands have been sold or offered for sale as herein provided.

4. The register and receiver of the land district in which said lands
are situated will be in attendance at such sale from day to day, and all
homestead entries made under such sale will be made before such
officers, as herein indicated.

5. When a tract is sold the successful bidder must im mediately pre-
sent himself before the register and receiver and file his application
for a homestead entry with proper proof of his qualifications as a
homesteader by the usual homestead and other affidavits, except the
nonsaline affidavit, which will not be required until final proof, except
that he will not be required to allege that he has not exhausted his
right by a homestead entry made or perfected before the date of said
act of February 20, 1904, or to describe such entry, or if made after
said act and before the date of the act of April 28, 1904 (33 Stat.,
527), if he shall show himself entitled to make another homestead
thereunder. He will also then pay to the said receiver the first pay-
ment required by said act of February 20, 1904, for said land, to wit:
One-fifth of the purchase price and also, in addition thereto, the usual
fees and commissions required by law to be paid on such entries where
the price of the land is $1.25 per acre.

6. If any purchaser shall fail to present himself before said officers
or to show himself qualified to make homestead entry for such land or
to pay the first payment of one-fifth of the amount of his bid or the
fees and commissions due on his entry, as provided and required in
said act and in rule five above, within twenty-four hours from the
time when his bid was accepted, he will not thereafter be recognized
as a bidder at said sale, and the tract or tracts so bid in and not entered
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by such purchaser will at once be reoffered for sale, subject to the
same requirements, conditions, and qualifications of purchase as
before.

7. If the register and receiver shall decide adversely as to the quali-
fications of any successful bidder and reject his application, such
decision shall be final, and no right of appeal will lie therefrom. Any
rule of practice or other regulation of the Department conflicting with
this rule is hereby suspended, so far as it may affect the applications
under this sale, during the continuance of this public sale.

8. The officer conducting such sale or the Commissioner of the Gen-
eral Land Office is given full authority at any time before or during
the progress of such sale to postpone or discontinue the same if he
shall have reason to believe that anv combination, collusion, conspir-
acy, or agreement exists or is being formed among or on behalf of
bidders or prospective bidders at such sale.

9. The Commissioner of the General Land Office may make any rule
or regulation, not inconsistent with these rules or regulations, in order
to effectuate the same.

10. Power is reserved to enlarge, change, modify, or annul these
rules or any of them at any time before or during the sale, if public
interest shall seem to demand such enlargement, change, modification,
or annulment.

W. A. RICHARDS, Co0lJsiszoner.

Approved:
E. A. HITCHCOCK, Secretacry.

CEDED LANDS IN RED LAKE INDIAN RESERVATION-HOMESTEAD
ENTRY-QUALIFICATIONS.

CIRCULAR.

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

JTaskington, D. C., iay 27, 1904.
The following persons are not qualified to make homestead entry in

the Red Lake ceded lands to be sold at Thief River Falls, Minnesota,
sale beginning June 20, 1904:

1. Any person who has made a homestead entry after February 20,
1904, and is not entitled to make another entry under the act of April
28, 1904 (33 Stat., 527).

2. A married woman, unless she has been deserted or abandoned by
her husband.

3. One not a citizen of the United States, and who has not declared
his intention to become such.
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4. Anyone under 21 years of age, not the head of a family, unless
he served in the Army or Navy of the United States for not less than
fourteen days during actual war.

5. Anyone who is the proprietor of more than 160 acres of land in
any State or Territory.

6. One who has acquired title to, or is now claiming under any of
the agricultural public land laws, in pursuance of settlement or entries
made since August 30, 1890, an amount of land which, with the tract
now sought to be entered, will exceed in the aggregate 320 acres.

W. A. RICHARDS, Comn-nissioner.
Approved:

THOS. RYAN, Acting Secretary.

SCHOOL LANDS-SEC. 2, ACT OF FEBRUARY 2, 1863-ACT OF JNE
17, 1902.

INSTRUCTIONS.

Until so authorized by Congress, neither the Department nor the territorial govern-
ment of Arizona has the power to dedicate for use in connection with an irriga-
tion project under the act of June 17, 1902, lands in said Territory which, by
section 2 of the act of February 2, 1863, have been reserved, for school purposes,
to the future State to be erected including the same.

Secretary Iitcheockl to the CGorn nissioner of the General Land O(fice,
(F. L. C.) ifay 10, 1904. (J. R. W.)

The Department is in receipt of your office letter of April 29, 1904,
concerning the improvements and rights of George E. Shute in the
SW. NW. 4 and the W. SW. , Sec. 36, T. 4 N., R. 13 E., G. &
S. R. M., Gila county, Arizona, proposed to be acquired, in connec-
tion with the Salt River project, u'nder the act of June 17, 1902 (32
Stat., 388). The abstract of title disclosed that title is in the United
States and that the land is in reservation under section 2 of the act of
February 24, 1863 (12 Stat., 664, 665, Sec. 1946 ft. S.), to be granted
for school purposes to the future state which shall be erected, includ-
ing the land within its boundaries. In consequence of this condition
of the title, the Department held that purchase of the property could
not be authorized. Your office requests advice: "Whether specific
action of Congress is necessary in order to divest the territory of its
power over the land."

Congress having by the act of 1863 reserved such land from any sale
or disposal, with view to granting it to a future state that may be
erected, no power exists in any authority but Congress to make any
disposal of the title or in any way to affect it, or to dedicate the land
to other purposes than that for which it has been so reserved. By the
act of April 7, 1896 (29 Stat., 90), the Territory of Arizona is author-
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ized temporarily to lease such land for terms not longer than five
years, such lease, however, to terminate at the admission of the future
state to which the title shall be granted. The territory is thus denied
power to affect the title to the land or to grant leases or right of con-
trol or use beyond the period of continuance of territorial government.
The declared purpose of Congress is that the full and unincumbered
title shall pass to the future state. It is therefore beyond the power
of the territory to grant any valid preference right of purchase or of
renewal of leases, or to compensate present lessees for improvements,
which shall be obligatory upon the future state.' Until Congress
makes appropriation of such lands, or authorizes the Department to
do so, no action of the Department or of the territorial government
can vacate the present existing reservation or dedicate the land to the
-irrigation project.

Your office states that in Arizona improvements on public lands are
regarded as property and possessory rights thereto are recognized and
protected. This is the general rule in all the states and territories
containing public lands. Such rights have no validity against the
government, nor against the future state for which the reservation is
made.

The territory is, however, given authority to lease such lands for
limited times, to expire in any event upon the erection of a state gov-
ernment. The leasehold during the territorial existence is therefore
an estate held under authority of Congress and is property; and if in
the way of the irrigation project may be acquired. It would, how-
ever, be inexpedient to acquire the existing leasehold right if the gov-
ernment must therewith assume the obligation to pay rent, or if, in
default of rent being paid, the supervisors of Gila county may termi-
nate the leasehold and grant another similar right.

Your office will therefore confer with the present holder of the
leasehold and with the proper local authorities, in the event that
acquisition of the possessory right and improvements is necessary
to prosecution of the irrigation project, and will report at what
price they can be obtained. In such case, however, prior to report-
ing the matter to the Department for approval, it will be neces-
sary that the Board of Supervisors, or other proper territorial
authorities, consent to the purchase, waiving further payment of rent
and agreeing not in future to make a lease of the same land during the
period of territorial existence. When the matter is presented in such
form the Department will consider the advisability of such purchase
in each particular case.

605



DECISIONS RELATING TO THE PUBLIC LANDS.

TIMBER AND STONE APPLICATION-PRELIMINARY AFFIDAVIT.

PATRICK MCNAMEE.

Where an applicant to purchase under the act of June 3, 1878, states in his prelim-
inary affidavit that he has personally examined the land, and it subsequently
appears from his final proof that he had not made personal examination of the
land prior to making such affidavit, his application will be rejected.

Secretary Iflteltcoek to the omnissioonr of te General Land Office,

(F. L. C.) il/ay 10, 1904. (A. S. T.)

On April 21, 1902, Patrick McNamee applied to purchase under the
act of June 3, 1878 (20 Stat., 89), the SW. of Sec. 24, T. 31 N., R.
13 W., W. M., Seattle land district, Washington, and in support of
his application filed his affidavit, wherein he alleged that:

I have personally examined said land and fron my personal knowledge state that
said land is unfit for cultivation and valuable chiefly for its timber, that it is unin-
habited and contains no mining or other improvements.

On November 7, 1902, he offered proof in support of said applica-
tion, from which it appeared that the applicant had not, prior to filing
his application, personally examined the land, but that after filing his
application and before offering his proof he had personally examined
the land, and that it was of the character of land subject to entry
under said act. With said proof he filed his affidavit, wherein he
alleged that prior to filing his application he had been advised that it
was not necessary that he should personally examine the land before
filing his application, and that he employed and paid another party to
examine the land for him, and upon his report and upon his (affiant's)
general knowledge of the character of the lands in that vicinity, he
made the affidavit as to the character of the land; that he did not know
when he filed said affidavit that it contained the statement that he had
personally examined the land, and that he had acted in perfect good
faith and endeavored to comply with all the requirements of the law.

On November 12, 1902, the local officers forwarded said proof and
affidavit to your office for instructions, and on November 4, 1903, your
office rendered a decision instructing the local officers to reject said
application. From that decision the applicant has appealed to this
Department.

The general circular of July 11, 1899 (page 46), section 8, requires
that:

The sworn statement before the register and receiver required as above (section 2
of the act) must be made upon the personal knowledge of applicant, except in the
particulars in which the statute provides that the affidavit may. be made upon
information and belief.

In order to comply with this requirement it is necessary that the
applicant should personally examine the land, as he could not otherwise
acquire such personal knowledge.

606



DECISIONS RELATING TO THE PUBLIC LANDS.

This case is in all material respects similar to the case of L. W.
Walker (11 L. D., 599), cited in your said decision, and in that case it
was held that although the statute did not prescribe the form of the
affidavit to be sworn to by the applicant, it did require him to make
oath to certain facts in relation to the character and condition of the
land, and that to enable him to ascertain the facts to be sworn to it
was necessary for him to personally examine the land, and it was held
that the statement required in the affidavit that he had personally
examined the land is not an unreasonable requirement, since it is cer-
tainly " within the province of the Department to ascertain whether
the oath is made upon the applicant's knowledge, or on his belief, or
rashly with no probable cause for believing," and it was held that where
the applicant falsely states in his preliminary affidavit that he had per-
sonally examined the land, the right of purchase should be denied.

In the case of Mary E. Gardner (16 L. D., 560), also cited in your
said decision, it was held that where the application was prepared
under the instructions and personal supervision of the local officers,
and the words, " I have personally examined the land," were stricken
out of the blank form, and where the applicant was allowed to make
proof and payment for the land, there being no adverse claim, and no
evidence of bad faith, and the proof showing that the land was of the
character contemplated in the act, the entry should be allowed to stand,
and it was pointed out that the principal feature distinguishing that
case from the case of L. W. Walker, sprna, was that in the Walker
case the affidavit alleged that he had personally examined the land,
while in that case no such statement was made in the affidavit, and it
was because the statement was not made in the affidavit that the entry
was allowed to stand, while in the Walker case the entry was canceled
because the statement was falsely made in the affidavit, the false state-
ment being taken as evidence of bad faith on the part of the applicant.

A similar ruling was made by this Department in the case of Gutter
v. Sternseher, decided on December 6, 1901 (not reported).

In the case of John O'Gorman and twenty-five others, decided by
this Department on March 4, 102 (not reported), the applicants in
their preliminary affidavits had alleged that they had personally exam-
ined the lands, and upon being informed that an agent of your office
proposed to subject them and their final proof witnesses to rigid cross-
examinations in order to ascertain whether or not they had acted in
good faith, they declined to offer proof, although they had published
notice of their intention to offer such proof, and they thereupon
applied for leave to readvertise notice of intention to offer final proof,
and your office on October 12, 1901, denied their application. They
appealed to this Department, where on March 4, 1902, your said deci-
sion was affirmed. In that case the Department said:

The applicants severally made affidavit that they had personally examined the
land and as to their own knowledge of its character; this they could not have done
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unwittingly. They are in no position to ask clemency when in the position of hav-
ing made a sworn statement that a personal examination of the land had been made
by themselves, when in fact no such examination had been made.

The applicant in the case at bar states in his special affidavit that
he had been informed that it was not necessary for him to personally
examine the land before filing his application. Conceding that he
had been so advised, that fact constitutes no excuse for having falsely
stated in his application that he had made such examination, when in
fact he had not done so. He states in his affidavit that he did not
know when he swore to his application that it contained the allegation
that he had personally examined the land, but the register before
whom he was sworn to the application certified that the affidavit was
read over to him in his (the register's) presence before he signed his
name thereto. Said statement is plainly printed in the affidavit, and
if, after having an opportunity to read it, and having it read over to
him, he signed and swore to it without knowing its contents, such
rashness and negligence are indicative of bad faith on his part.

Following the ruling in the cases hereinbefore referred to, his
application must be rejected.

Your said decision is therefore affirmed, and the application is
rejected.

DESERT LAND ENTRY-PARTIAL ASSIGNMENT.

LUTHER J. PRIOR.

The assignment of a portion only of a desert land entry will not be recognized by the
land department.

Secretary Ilitcheock to the Comnissioner of the General SLand Oflee,
(F. L. C.) Jlay 0, 904. (A. W. P.)

On May 2, 1902, James William Compton, sr., made desert land
entry No. 296, for the S. of the NW. of Sec. 8, T. 8 N., R. 30 E.,
Walla Walla, Washington, land district.

By letter of transmittal of July 1, 1902, the local officers forwarded
to your office an assignment executed by Compton on June 26, 1902,
to Luther J. Prior, for the east half of his entry, being the SE. of.
the NW. of said Sec. 8, containing forty acres. No action appears
to have been taken by your office relative to the validity of this assign-
ment, and on April 17, 1903, Prior submitted annual proof for the first
year, again alleging himself to be the assignee of the said entryman
to that portion of the tract last above described, which proof was trans-
mitted to your office on April 28, thereafter.

By decision of October 20, 1903, you held that:

The said proof is unsatisfactory for two reasons, viz: No evidence is furnished
showing the assignment and the law and regulations made thereunder do not con-
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template nor recognize an assignment of a part but the whole of an entry. For these
reasons said proof stands rejected.

Upon receipt of the above decision the local officers, by letter of
October 24, 1903, called your attention to the fact that, as shown by
their records, they had transmitted an assignment from Compton to
Prior to your office by letter of July 1, 1902. The attention of your
office being thus called to the same, you'held by decision of November
9, 1903, that:

Said assignment is not recognized for the reason that it is for a portion of the entry
and not-for the whole, as this office declines to recognize the assignment of a part of
any entry.

From your said decisions Prior has appealed to the Department,
urging in support of his appeal that the assignment in question was
executed in good faith, for which the consideration appears to have
been one hundred dollars; that believing himself to be the lawful
assignee of the said forty acres he did within the first year expend, in
the necessary improvement of the said tract, the sum of forty dollars,
proof of which was properly made and forwarded to the local office;
and that he had no notice of the decision of your office until October
24, 1903, a period of sixteen months from the date of assignment, and
several months after he had expended the necessary amount for the
first year's improvement of the tract

By decision of April 15, 1880, in the case of S. W. Downey (7 C. L. O.,
26), the Department held that desert land entries made under the act
of March 3, 1877 (19 Stat., 377), were not assignable, and following
said decision it was uniformly held that the transfer of such entries,
whether by deed, contract, or agreement would itiate the entry.
The act of March 3, 1891 (26 Stat., 1095), however, added five sections,
numbered from four to eight, inclusive, to the desert land act of
March 3, 1877, sutpra, sections 5 and 7 of which the Department
holds give the entryman the right to assign at any time prior to sub-
mission of final proof. Section 5 provides "that no land shall be
patented to any person under this act unless he or his assignors " shall
have fully complied with the specific requirements of the law; and
upon a satisfactory showing thereof, section 7 provides also that " a
patent shall issue therefor to the applicant or his assigns." In the
application of these amendatory sections of the desert land law, how-
ever, as held b the decisions appealed from, it appears that your
office has uniformly declined to recognize the assignment of the part
of any such entry, holding in effect that the entryman could make but
one assignment for the entry, and for which but one patent would
issue.

The Department has carefully examined the sections above referred
to and is fully convinced of the correctness of this construction'
These sections expressly provide that upon a satisfactory showing of
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compliance with the legal requirements of the desert land law, as
amended, a patent shall issue to the entryman or his assigns. In other
words, that for each "entry" (which the Department holds refers
uniformly to the original entry-Fred W. Kimble, 20 L. D., 67). but
one patent shall issue, and while Congress by the act of March 3,
1891, siara, rcognized, and in effect approved of the right of assign-
ment, it is plain that it contemplated only the assignment of such an
entry in its entirety. If it were conceded, for the purpose of argu-
ment though not admitting, that any broader or more liberal interpre-
tation in this respect might be given to the desert land law, as amended
by the act of March 3. 1891, mpra, yet certain it is that even for the
purpose of a good administration of the same, your office was entirely
warranted in placing such a construction thereon, which is accordingly
fully approved by the Department.

The equitable features of the case at bar, however, are entitled to
some consideration. In this respect it appears that while the assign-
ment in question was promptly transmitted by the local officers to
your office, yet no action was taken thereon as to the sufficiency of the
same until almost sixteen months after date of execution. In the
meantime Prior, believing himself to be the lawful assignee of the
tract in question, for which he had given a valuable consideration, had
fenced the land, thus improving the same as required by law, annual
proof of which was submitted at the close of the year, and which was
not rejected by your office until more than six months thereafter
because of the assignment, then for the first time considered.

In view of the above facts, the Department is of the opinion that
final action on the annual proof of Prior and the assignment in ques-
tion should be delayed for a reasonable time, which your office may
indicate, in order to afford him an opportunity to secure from Comp-
ton an assignment or relinquishment of the remaining forty acre sub-
division of his entrv. In this connection, it also appears, so far as
disclosed by the record, that the only annual proof for the first year
off ered in support of this entry was that made by Prior, which applies
only to the east half of said tract (the SE. 4 of the NW. ), no proof
having been offered for the west half of the entry (the SW. of the
NW. ). You will therefore direct the local officers to call upon
Compton to show cause within thirty days from notice hereof why
that part of his entry last above described should not be canceled for
failure to submit in support thereof the annual proof required by the
provisions of the desert land law.

In the event of the cancellation of this part of Compton's entry for
failure to submit such proof, or upon a relinquishment executed by
him, the assignment to Prior would be for the whole of the remainder
of the entry, and hence could be properly recognized as an assign-
ment of the original desert land entry. If there be no such cancella-
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tion of the remaining part of this entry as herein indicated, however,
or Prior fail to secure an assignment of the same from Compton
within the time suggested, his annual proof will stand rejected in
conformity with the decision of your office appealed from.

The case is accordinglv remanded.

MINERAL LAND-CLASSIFICATION-PROTEST-N-OTI('E.

NORTHERN PACIFIC RAILWAY COMPANY.

Publication of notice of a hearing ordered on a protest against the mineral classifica-
tion of land under the act of February 26, 1895, must be ma(le in a newspaper
published nearest the land; and the register is clothed with discretionary power
to designate the newspaper in which the publication shall be made, but this
power is subject to review by the Commissioner of the General Land Office and
the Secretary of the Interior, and when found to have been abused by the desig-
nation of a neirspaper not published nearest the land a hearing had in pursuance
of such notice will be set aside.

Secretary Hlitchecock to the Oomsnis.cner of the General Land Office,
(F. L. C.) M31ay 10, 1904. (A. C. C.)

In the months of October, November and December, 1900, and
Januarv, February and March, 1901, the commissioners appointed
under the act of Februarv 26, 1895 (28 Stat., 683), entitled "An act to
provide for the examination and classification of certain mineral lands
in the States of Montana and Idaho," filed, in accordance with the
terms of said act, in the Coeur d'Alene, Idaho, land office, six separate
reports, in which they classified as mineral in character the land
therein described, situated in Shoshone county, Idaho, and over which
the public survev had not been extended.

Notice of the classification seems to have been published for the
statutory period in a newspaper published at the capital city of Idaho;
also in three newspapers published in Shoshone county, Idaho, viz.,
The Wardner News, The Wallace Press, and The Mullan Mirror.
May 29, July 26, September 13, and September 29, 1902, the North-
ern Pacific Railway Company filed its verified protests against the
acceptance of said classification, in which protests it was alleged,
among other things, in substance and effect, that the lands embraced
in said reports were non-mineral in character. By stipulation signed
by the attorney for the Northern Pacific Railway Company and the
United States attorney for the State of Idaho, who at the request of
the Secretary of the Interior, had been directed by the Attorney-
General to appear for and represent the government, it was agreed
" that the hearing in the above protests may be set for the same date,
and that all of said protests shall be heard as one." Whereupon a
hearing was ordered to be had November 20, 1902, before the local
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officers at the Coeur d'Alene, Idaho, land office. Notice of the hear-

ing was published only in the St. Maries Courier, a semi-weekly news-

paper printed and published in the town of St. Maries, Kootenai

county, Idaho, which newspaper, presumably, was designated for the

purpose by the register of the local land office. By another stipula-

tion, signed by the parties to the former one, the hearing was con-

tinued until December 4, 1902, at which time said parties appeared,
whereupon the protests in respect to a part of the lands involved were

withdrawn and the hearing was had as to the remaining lands, but

only the railway company submitted evidence as to their character.
January 27, 1903, the local officers, from the evidence submitted,

found such remaining land to be non-mineral in character. Subse-

quently the record in the case was forwarded to your office.

J uly 2. 1903, A. G. Kerns, of Wallace, Idaho, as attorney for Adam

O'Donnell, W. S. Sinis, and John H. Hanson, filed in your office a

petition, accompanied by affidavits to support the same, in which it

was alleged, among other things, in substance and effect, that prior to

December, 1902, petitioners and others were and now are the owners

of lode mining claims located within the mining district wherein the

lands so found to be non-mineral are situated; that the greater part of

the lands found to be non-mineral in character are in fact of known

mineral character; that petitioners had no notice of the filing of the

protests, or of the hearing ordered and had thereon, and did not

know the result of the hearing until June, 1903. They therefore asked

that a hearing be had upon the petition.
August 8, 1903, your office held, among other things, that due

notice of the hearing had been given, and that the evidence submitted

thereat warranted the finding of the local officers thereon. Where-

upon said finding was affirmed in respect to "all odd numbered sec-

tions within the area involved;" and the classification made by the

comnlissioners "as to all lands against which the protests of the

company were formally withdrawn," was allowed to stand. The peti-

tioners filed an appeal, due notice of which was given the railway com-

pany, and alleged therein, among other things, in substance and effect,

that the notice of the hearing was only published in the St. Maries

Courier, which had "a circulation of less than one hundred copies

per week . . . and no circulation whatever throughout the district"

where the lands involved are situated.
October 8, 1903, in a communication addressed to your office, the

United States attorney for Idaho, recommended "that action be taken

looking to the reopening of the case and the submitting of additional

proof," for the reason that a large number of citizens of Idaho appear

to be interested in mineral claims located upon the lands which were

involved in the hearing; that they had no previous notice of the hearing;

and that they desired to submit evidence to show that the lands found
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to be non-nineral in character are in fact mineral lands. October 24,
1903, in reply to said communication, your office advised said United
States attorney that-

if any of the parties in interest will submit affidavits relative to the character of the
lands in question, specifying dates of their discoveries and locations, kind of mineral,
estimated value thereof, whether same are situate upon what will be odd numbered
sections of the townships when surveyed, and any other facts pertinent to the issue
involved, such allegations will be given careful consideration by this office, and if
deemed sufficient to warrant such action they will be afforded an opportunity to
present testimony in support of their allegations, as the classification of lands under
the act of February 26, 1895, does not become final until such classification is approved
by the Secretary of the Interior.

October 13, 1903, the Bald Mountain Mining and Milling Company,
a corporation, submitted an affidavit of its president, to the effect that
said company was the owner of five valid lode mining claims, a mill-
site, and a tunnel site, situated in the St. Regis mining district, Sho-
shone county, Idaho, and has expended in developing the same the
sum of fourteen thousand dollars.

By letter of October 31, 1903, our office advised the president of
said company that his affidavit did not state whether the mining claims
of his company were " upon odd or even numbered sections;" that the
decision of your office of August 8, 1903, related only to odd num-
bered sections; that the classification referred to does not become final
until approved by the Secretary of the Interior: and that if he will
submit affidavits showing whether or not the mining locations of his
company were situated "upon what will he odd numbered sections
when the land shall have been surveyed, same will receive due
consideration."

November 2, 1903, your office forwarded all the papers in the case
to the Department.

March 26, 1904, Talfourd P. Linn and Dan Wendel, by resident
counsel, filed a petition in the case, which was sworn to by Linn, and
which was accompanied by the affidavit of WNendel. It was alleged
therein, among other things, in substance and effect, that December
30, 1902, they made entry for the Copper Kopje and sixteen other lode
mining claims (survey No. 1757, made in June, 1902), located upon
unsurveyed lands within the Mt. Regis mining district, Shoshone
county, Idaho, and which were involved in the said protests filed
by the railway company, and the hearing subsequently had thereon;
that they bad had no notice of the hearing prior thereto; that the
notice thereof was not published in a newspaper in the county of
Shoshone, Idaho, where the lands embraced in the classification referred
to are situated; and that the St. Maries Courier-

in which the notice of said hearing was published was not at the time of such publi-
cation a newspaper of general circulation . ... in the county of Shoshone.
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Those who have appeared in opposition to the railway company,
attack the validity of the hearing in question, and the proceedings had
thereunder, upon several alleged grounds, only one of which it is
necessary to consider, viz.: WNas notice of the hearing published as
required?

Section five of the act in question provides, among other things, in
substance and effect, that hearings ordered upon piotests filed against
the acceptance of a classification "shall be conducted " as "contests
involving the mineral or nonmineral character of land in other cases."

By letter of instructions of August 10, 1895 (21 L. D., 108), in
respect to said act of February 26, 1895, it is provided, in part, that-

In all cases where the land has been classified as mineral and protests alleging it
to be non-mineral are filed, service of notice by publication, at the expense of the
protestant, as in ordinary hearings, must be bad.

Section 2335 of the Revised Statutes provides, among other things,
in substance and effect, that where, "in cases of contests as to the
mineral or agricultural character of land," publication of notice is
necessary, it shall be by publication " in a newspaper, to be designated
by the register of the land-office as published nearest to the location
of such land."

The purpose of requiring notice by publication is mainly to diffuse
information and notice respecting the hearing in the vicinity of the
lands involved "and among those whose residence or presence in that
locality bespeak their interest" therein "or their knowledge thereof,"
in order that all parties concerned in the lands may have an oppor-
tunity to assert and protect such interests at the hearing. See Tough
Nut, etc. (32 L. D., 359, 360). In view of the provisions of said sec-
tion 2335, this purpose is only accomplished by publishing the notice
in a newspaper published nearest to the land.

While the statute vests in the register discretionary power to
determine under the supervision of the Commissioner of the General
Land Office, and the Secretary of the Interior, the newspaper that is
published nearest to the land, this discretion is subject to review, and
if abused, to correction by the officers last named.

Was the notice of the hearing published in a newspaper nearest to
the lands? And if not, did the register abuse the discretion vested in
him by the statute? As has been seen, this notice was published in
the St. Maries Courier, a newspaper published at the town of St.
Maries, while the notice of the classification was published in the
Wardner News, a newspaper published at the town of Wardner; the
Wallace Press, a newspaper published at the town of Wallace; and
the Mullan Mirror, published at the town of Mullan. As shown upon
the map of the State of Idaho, issued by your office in 1899, the town
of St. Maries, is about twenty-five miles. in a direct line, from the west
boundary line of the lands involved; the town of Wardner about
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twelve miles, the town of Wallace about six miles, and the town of
Mullan about six miles from the north boundary line thereof; and
that the lands, taken as a whole, are nearer the last named towns than
they are to St. Maries. It would seem, therefore, that the notice of
the hearing was not published in a newspaper published nearest to the
lands, and that the register abused the discretion vested in him by
designating the St. Maries Courier, as the newspaper in which to
publish the notice.

As the United States Attorney for Idaho appeared at the hearing
only for the Government (See Opinion Asst. Atty. Genl., 28 L. D., 295,
297), such appearance did not waive notice on behalf of third parties
who were interested in sustaining the classification made by the
commissioners.

It follows from the above that the hearing was unauthorized. Your
office is accordingly directed to vacate and set aside the same, together
with all proceedings thereunder. Should the railway company apply
for a new hearing, notice of the same, when allowed, should be given
as required by the statute and the rules and regulations made in pur-
suance thereof, and a special agent of your office should be detailed to
make a thorough examination of said lands with regard to their min-
eral character with the view of furnishing evidence at such hearing,
and a proper officer of the Department will be detailed to be present
and to represent the government thereat.

Notify all parties who have appeared herein of the action taken and
instruct the local officers to see that notice of ay future hearing is
specially given to these parties and any others who may file notice of
claim to any of these lands.

RAILROAD AND WAGON ROAD GRANT-SETTLERS-ACT OF FEBRITARY
26, 1904.

INSTRUCTIONS.

Instructions defining scope of investigation directed to be made by the act of Febru-
ary 26, 1904, with a view to legislation for the relief of settlers on certain lands
in Sherman county, State of Oregon, within that part of the grant made by the
act of February 25, 1867, to aid in the construction of what was afterwards
known as The Dalles military wagon road, overlapped by the withdrawal made
under the grant of July 2, 1864, in aid of the construction of the Northern Pacific
railroad.

Secretary Jlitccockc to the (bmssboner of the General Land Offee,
(F. L. C.) lTAly 11, 1904. (F. W. C.)

Your office letter of the 2d instant invites departmental considera-
tion to the act of Congress approved February 26, 1904 (33 Stat.,
51), entitled "An act for the relief of settlers on lands in Sherman
county, in the State of Oregon."

615



DECISIONS RELATING TO THE PUBLIC LANDS.

February 25, 1867 (14 Stat., 409), a grant was made to the State of
Oregon to aid in the construction of what was afterwards known as
The Dalles military wagon road. This grant was by the State con-

ferred upon the The Dalles Military Wagon Road Company, the
present claimant under said grant being the Eastern Oregon Land
Company.

The grant made by the act of July 2, 1864 (13 Stat., 365), in aid of

the construction of the Northern Pacific railroad, provided for a rail-

road via the valley of the Columbia River to a point at or near Portland.

A map of general route of this part of the line was filed August 13, 1870.

The road was never definitely located in this vicinity and the grant

appertaining to this portion of the road was declared forfeited by the
act of September 29, 1890 (26 Stat., 496).

As the wagon road grant runs in a southeasterly direction from The

Dalles on the Columbia River, it was overlapped by the withdrawal
made upon the map of general route of the Northern Pacific railroad,

and, following the forfeiture act of September 29, 1890, this Depart-

ment, in considering the rights of the wagon road company within

the conflict, held, as the Northern Pacific was the prior grant, that the
lands within the conflict were excepted from the wagon road grant and

were restored to the public domain by said forfeiture act. Said lands

were accordingly opened to general disposition under the public land

laws and numerous entries were made thereof, which, for the purpose
of the investigation directed to be made by the act of February 26,

1904, are divided into two classes: homestead or settlement claims and
purchasers under the forfeiture act of 1890.

In certain suits brought by the Eastern Oregon Land Company to

have its rights under the wagon road grant within said conflict judi-

cially determined, the supreme court on January 8, 1900, held that
the wagon road grant was in nowise affected by the Northern Pacific
land-grant, as the latter never acquired precision by the definite loca-

tion of the line of its road opposite the conflict in question, and there-
fore sustained the claim made to the lands under the wagon road grant.

See Wilcox . Eastern Oregon Land Company (176 U. S., 51);

Messinger v, Eastern Oregon Land Company (ib., 58).
The object of the investigation directed to be made is to gather

such information as will form a basis for legislation for the relief of

those who, misled by the erroneous action of this Department in

restoring lands, the property of the wagon road company, went

thereon and made valuable improvements, or, being thereon, con-

tinued to improve the land, looking to the United States for a title

under the act of 1890. The claims have been twice reported upon by

this Department, the reports being incorporated in what are known as

Senate Document No. 8, 2d Session, 56th Congress, and Senate Docu-
ment No. 240, 1st Session, 57th Congress. In the latter document is

incorporated a report made by C. E. Loomis, during January, 1902,
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he then being a special agent of your office, and contains considerable
information with regard to the status at that time of claims thereto-
fore asserted to these lands under the general land laws. From the
data gathered by Mr. Loomis it appears that since the decisions by the
supreme court many of the persons who had settled upon and entered
lands within the wagon road grant have been dispossessed; that some
of the entrymen have abandoned their claims and were not at the time
of his investigation in the vicinity of these lands; that others had
died, and, in some instances, the original claimant had sold the
improvements made upon the land to persons then in possession hold-
ing under the wagon road grant; and it will, perhaps, be difficult to
secure the information desired as to all these claims.

The act of February 26, 1904, directs investigation with regard to
the first class-

HOMESTEAD OR SETTLEMENT CLAIMS.

(1) To ascertain the names of all settlers, with or without entry,
where the settlement was made after the restoration of these lands
under the erroneous holding before referred to;

(2) Description of land settled upon; and
(3) The value of the improvements made by such settlers; also the

value of the lands settled upon at certain stated times; namely:

THOSE DISPOSSESSED.

With regard to this class inquiry is to be directed:
(1) As to the date when settlement was commenced and the date

such settler was dispossessed;
(2) The reasonable value of the improvements placed upon the land

by the settler, reckoned as of the date he was dispossessed; and
(3) The reasonable value of the land settled upon at the date of the

ouster.
THOSE STILL IN POSSESSION.

With regard to this class inquiry is to be directed:
(1) As to the date when settlement was commenced;
(2) The reasonable value of the improvements placed upon the land

by the settler, reckoned as of the date of the passage of the act of
February 26, 1904; and

(3) The reasonable value of the land settled upon at the date of the
passage of said act of February 26, 1904.

SETTLERS WHO PURCHASED OF GRANTEE UNDER WAGON ROAD GRANT.

Inquiry is also directed to be made as to whether any of these set-
tlers made purchase of the lands settled upon from The Dalles Military
Wagon Road Company or its successor the Eastern Oregon Land
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Company, since the decisions of the sup}eme cotrt referred to, namely,
Jan uary 8, 1900, and as to any such it is required that there be ascer-
tained:

(1) The names of any such purchasers;
(2) The dates when such purchases were made;
(3) Descriptions of the lands purchased; and
(4) The amount of money or other consideration paid in each instance.
With regard to the second class:

PURCHASERS UNDER ACT OF SEPTEMBER 29, 1890,

it is required that this Department ascertain:
(1) The names of all persons who made entry under the provisions

of section 3 of the act of September 29, 1890 (26 Stat., 496), and
amendments;

(2) The description of the lands entered under said act; and
(3) The value of the improvements made upon such lands respec-

tivelv as of the following dates:
(a) Where ousted between date of the restoration of the lands by this

Department and the date such entryman was ousted; and
(b) Where still in possession, between the date of restoration and

the passage of the act of February 26, 1904.
A special agent fully equipped for this character of work should be

selected and detailed by your office for the purpose of making a per-
sonal examination or investigation of these claims and reporting sepa-
rately thereon, along the lines herein detailed. The report made by
special agent Loomis and incorporated in Senate Document No. 240,
1st session, 57th Congress, should be made the basis of his investiga-
tion and report. He should also be present at the time any of the
claimants make showing under the privilege herein extended for the
purpose of representing the interests of the government.

The act of February 26, 1904, makes it the duty of the Secretary of
the Interior to investigate and ascertain the facts with regard to these
claims and the several claimants should be put to as little expense as
possible, in furnishing the information desired. There may be claims,
however, based on settlement and occupancy without entry, not
embraced in special agent Loomis's report, of which this Department
has no present knowledge, and it will perhaps be difficult if not
impossible, at this time, to secure the information desired with regard
to all clainms heretofore asserted to any of these lands through the
investigation herein directed to be made by a special agent, and it is
therefore deemed advisable to afford all claimants an opportunity to
make showing on their own behalf in support of their claims before
the local land office at a fixed time, after due notice.

In order, therefore, that all persons intended to be benefited by
the proposed legislation may be advised of the opportunity hereby
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extended them of making a. showing under their claims to these lands,
it is directed that a notice, which should contain a copy of the act in
full, be given and published in a newspaper having general circulation
in the vicinity of the lands in question, and if necessary two papers
should be selected, advising all persons who settled upon or entered
any of these lands under the permission of this Department, that they
may appear at the local land office at a date to be fixed in the notice,
which should be not less than forty days from the date of the first
publication, and make proof of their claims within the scope of the
investigation directed by the act of February 26, 1904. Special notice
should be issued to all those having made entry of any portion of
these lands, or referred to in special agent Loomis's report, the same
to be given by the local officers either personally or by registered
mail addressed to the last-known address of such persons as shown by
the records or known to those officers, and the special agent detailed
for this investigation should also be instructed while making his inves-
tigation in the field, to advise the parties, so far as within his power,
of the opportunity extended them and give them all possible aid in
making showing of settlement and improvements under the investiga-
tion directed, either before himself in the field or at the local land
office.

The local officers should be specially advised to see that such exam-
inations as may be had before their office are conducted within the
scope of the inquiry directed to be made by the act of February 26,
1904, and at the conclusion of the investigation, should forward all
showings to your office, together with the report of the special agent
in the premises, when the data will be compiled in convenient shape
for report to Congress.

A further branch of inquiry is directed by the legislation, namely,
with regard to negotiations with the Eastern Oregon Land Company
for the purpose of ascertaining at what price and on what terms said
company will relinquish the lands settled upon, together with improve-
ments thereon, but this branch of the investigation will be conducted
independently and under the immediate direction of the Department.

HOMESTEAD ENTRIES-ALIENS-VOID DECLARATIONS OF INTENTION-
ACT OF APRIL 23, 1904.

CIRCULAR.

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

Taslington, D9. Jfay 13, 1904.
Registers and Receivers, United States Land Offices.

GENTLEMEN: Your attention is called to the following act of Con-
gress, entitled "An act to validate certain original homestead entries
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and extend the time to make proofs thereon," approved April 23, 1904
(33 Stat., 298):

Be it enacted by the Senate and 1ioase f Representatices of the United States of
America in Congress assembled, That in all cases where aliens have heretofore made
original homestead entries, based pon void declarations of intention to become
citizens of the ITnited States made before United States Commissioners, such
original entries are hereby validated, and the time of such entrymen in which to
make final proof on their entries is hereby extended for a period of two years, to
enable such entrymen to legally secure final naturalization papers: Provided, That
nothing in this act shall be held to affect existing adverse clais to land embraced
in such enteries.

SEC. 2. That this act shall take effect and be in force from and after its passage.
The act validates all original homestead entries which were made

prior to the passage of the act by persons of foreign birth who had
theretofore declared their intention to become citizens of the United
States before United States Conmissioners, provided no adverse claim
had attached to the land covered by any such entry.

Said act also extends the time for the sbmission of final proof on all
such entries for a period of two years. Persons having entries affected
by this act will, therefore, be entitled to nine years from the date of
the entry within which to legally secure final naturalization papers
and submit final proof in support of their entries.

You will observe, however, that the act does not dispense with proof
of final naturalization when proof is made on any such entry.

Very respectfully,
J. H. FIMPLE, Acting Connssoner.

Approved:
E. A. HITCHCOCK, Secretar)y.

SETTLERS PON WISCON SIN CENTRAL RAILROADT AND TILE DALLES
MILITARY WAGON- ROAD LAND GRANTS.

CIRCULAR.

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,
11askiThqton, -). ., aCy 13, 904.

Reisters and Receivers, United States Land Ofces.
GENTLEMEN: The act of April 19, 1904 (33 Stat., 184), reads as

follows:
That all qualified homesteaders who, under an order issued by the land depart-

ment, bearing date October twenty-second, eighteen hundred and ninety-one, and
taking effect November second, eighteen hundred and ninety-one, made settlement
upon and improved any portion of an odd-numbered section within the conflicting
limits of the grants made in aid of the construction of the Chicago, Saint Paul,
Minneapolis and Omaha Railway and the Wisconsin Central Railroad, and were
thereafter prevented from completing title to the land so settled upon and improved
by reason of the decision of the Supreme Court in the case of Wisconsin Central
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Railroad Company against Forsythe, One hundred and fifty-ninth Tnited States,
page forty-six; and all qualified homesteaders who made settlement upon and
improved any portion of an odd-numbered section within the conflicting limits of
the grants made in aid of the construction of the Northern Pacific Railroad and
The Dalles military wagon road, under orders issued by the land departmnent
treating such lands as forfeited railroad lands, and were thereafter prevented from
completing title to the land so settled upon and improved by reason of the decision
of the Supreme Court in the case of Wilcox against Eastern Oregon Land Com-
pany, One hundred and seventy-sixth United States, page fifty-one, shall, in making
final proof upon homestead entries made for other lands, be given credit for the
period of their bona fide residence upon and the amount of their improvements
made on the lands for which they were unable to complete title: Provided, That
no such person shall he entitled to the benefits of this act who shall fail to make
entry within two years after the passage of this act: And proided further, That
this act shall not be considered as entitling any person to make another homestead
entry who shall have received the benefits of the homestead law since being pre-
vented, as aforesaid, from completing title to the lands as aforesaid settled upon
and improved by him.

To entitle a homestead claimant to the benefits intended to be con-
ferred bv this act, he must have been a qualified homesteader at the
time of his settlement and residence upon his original claim, and his
entry must be made within two years from the date of the approval of
this act-to wit, on or before April 19, 1906-and those persons who
have received the benefits of the homestead law since being prevented
from completing title to the lands settled upon and improved by them
within the limits of the grants named, for the reasons set forth in the
act, are excluded from its benefits.

Therefore, when any homestead claimant in making final proof on
his entry claims credit, under the provisions of this act, for the period
of his residence upon and the amount of his improvements made on his
original claim, you will require him to make affidavit describing such
claim by legal subdivisions and setting forth the facts relative to his
settlement, residence, and improvements thereon, which must he cor-
roborated by the affidavits of at least two witnesses having knowledge
of such facts, and said affidavits must satisfactorily show compliance
with the law to the extent claimed, as they will form a part of the final
proof for the land, title to which is sought.

You will also require the claimant to make affidavit that he has not
received the befiefits of the homestead law since being prevented from
completing title to the land originally settled upon and claimed.

Very respectfully,
J. H. FIMPLE, Acting Coeniissioner.

Approved:
E. A. HITCHCOCK, Secretary.
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OPENING OF SIOU7X IN-DIAN LANDS OF THE ROSEBUD RESERVATION,
SOUTII DAKOTA.

BY THE PRESIDENT OF THE UNITED STATES OF AMERICA.

A PROCLAMATION.

Whereas, by an agreement between the Sioux tribe of Indians on
the Rosebud Reservation, in the State of South Dakota. on the one
part, and James McLaughlin, a United States Indian inspector, on the
other part, amended and ratified by act of Congress approved April
23, 1904 (33 Stat., 254), the said Indian tribe ceded, conveyed, trans-
ferred, relinquished., and surrendered, forever and absolutely, without
any reservation whatsoever, expressed or implied, unto the United
States of America all their claim, title, and interest of every kind and
character in and to the unallotted lands enbraced in the following-
described tract of countrv now in the State of South Dakota, to wit:

Commencing in the middle of the main channel of the Missouri River at the inter-
section of the south line of Brule County; thence down said middle of the main
channel of said river to the intersection of the ninety-ninth degree of west longitude
from Greenwich; thence due south to the forty-third parallel of latitude; thence
west along said parallel of latitude to its intersection with the tenth guide meridian;
thence north along said guide meridian to its intersection with the township line
between townships one hundred and one hundred and one north; thence east along
said township line to the point of beginning.

The unallotted and unreserved land to be disposed of hereunder
approximates 382,000 acres, lying and being within the boundaries
of Gregory County, South Dakota, as said county is at present defined
and organized;

And whereas, in pursuance of said act of Congress ratifying the
agreement named, the lands necessary for subissue station, Indian day
school, Catholic and Congregational missions, are by this proclama-
tion, as hereinafter appears, reserved for such purposes, respectively;

And whereas, in the act of Congress ratifying the said agreement,
it is provided:

SEc. 2. That the lands ceded to the United States under said agreement, excepting
such tracts as may be reserved by the President, not exceeding three hundred and
ninety-eight and sixty-seven one-hundredths acres in all, for subissue station, Indian
day school, one Catholic mission, and two Congregational missions, shall be disposed
of under the general provisions of the homestead and townsite laws of the United
States, and shall be opened to settlement and entry by proclamation of the President,
which proclamation shall prescribe the manner in which these lands may be settled
upon, occupied, and entered by persons entitled to make entry thereof; and no per-
son shall be permitted to settle upon, occupy, or enter any of said lands, except as
prescribed in such proclamation, until after the expiration of sixty days from the
time when the same are opened to settlement and entry: Provided, That the rights
of honorably discharged Union soldiers and sailors of the late civil and the Spanish
war or Philippine insurrection, as defined and described in sections twenty-three
hundred and four and twenty-three hundred and five of the Revised Statutes, as
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amended by the act of March first, nineteen hundred and one, shall not be abridged:
And provided furtler, That the price of said lands entered as homesteads under the
provisions of this act shall be as follows: Upon all lands entered or filed upon within
three months after the same shall be opened for settlement and entry, four dollars
per acre, to be paid as follows: One dollar per acre when entry is made; seventy-five
cents per acre within two years after entry; seventy-five cents per acre within three
years after entry; seventy-five cents per acre within four years after entry, and
seventy-five cents per acre within six months after the expiration of five years after
entry. And upon all land entered or filed upon after the expiration of three months
and within six months after the same shall be opened for settlement and entry,
three dollars per acre, to be paid as follows: One dollar per acre w hen entry is made;
fifty cents per acre within two years after entry; fifty cents per acre within three
years after entry; fifty cents per acre within four years after entry, and fifty cents
per acre within six months after the expiration of five years after entry. After the
expiration of six months after the same shall be opened for settlement and entry the
price shall be two dollars and fifty cents per acre, to be paid as follows: Seventy-five
cents when entry is made; fifty cents per acre within two years after entry; fifty
cents per acre within three years after entry; fifty cents per acre within four years
after entry, and twenty-five cents per acre within six months after the expiration of
five years after entry; Provided, That in case any entryman fails to make such pay-
ment or any of them within the time stated, all rights in and to the land covered by
his or her entry shall at once cease, and any payments theretofore made shall be
forfeited, and the entry shall be forfeited and held for cancellation and the same
shall be canceled: And provided, That nothing in this act shall prevent homestead
settlers from commuting their entries under section tventy-three hundred and one,
Revised Statutes, by paying for the land entered the price fixed herein, receiving
credit for payments previously made. In addition to the price to be paid for the
land, the entryman shall pay the same fees and commissions at the time of commu-
tation or final entry, as now provided by law, whe-e the price of the land is one
dollar and twenty-five cents per acre: And rovided fci/er, That all lands herein
ceded and opened to settlement under this act, remaining ndisposed of at the expira-
tion of four years from the taking effect of this act, shall be sold and disposed of for
cash, under rules and regulations to be prescribed by the Secretary of the Interior,
not more than six hundred and forty acres to any one purchaser.

* * * * 'V * *

SEc. 4. That sections sixteen and thirty-six of the lands hereby acquired in each
township shall not be subject to entry, but shall be reserved for tie use of the com-
mon schools and paid for by the United States at two dollars and fifty cents per acre,
and the same are hereby granted to the State of South Dakota for such purpose; and
in case any of said sections, or parts thereof, of the land in said county of Gregory
are lost to said State of South Dakota by reason of allotments thereof to any Indian
or Indians now holding the same, or otherwise, the governor of said State, with the
approval of the Secretary of the Interior, is hereby authorized, in the tract herein
ceded, to locate other lands not occupied not exceeding two sections in any one town-
ship, which shall be paid for by the United States as herein provided in quantity
equal to the loss, and such selections shall be made prior to the opening of such lands
to settlement.

And whereas all of the conditions required by law to be performed
prior to the opening of said tracts of land to settlement and entry have
been, as I hereby declare, duly performed;

Now, therefore, 1, Theodore Roosevelt, President of the United
States of America, by virtue of the power vested in me by law, do
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hereby declare and make known that all of the lands so as aforesaid
ceded by the Sioux tribe of Indians of the Rosebud Reservation, sav-
ing and excepting sections 16 and 36 in each township, and all lands
located or selected by the State of South Dakota as indemnity school
or educational lands, and saving and excepting the W. of the NE. 
and the E. of the NW. 4 of Sec. 25, T. 96 N., R. 72 W. of the
fifth principal meridian, which is hereby reserved for use as a sub-
issue station; and the NE. of the SW. 4 of Sec. 23, T. 96 N., R. 72
W. of the fifth principal meridian, which is hereby reserved for use
as an Indian day school; and saving and excepting the N. of the
NE. 4 of Sec. 25, T. 95 N., R. 71 W. of the fifth principal meridian, and
the NW. 4 of the NW. 4 of See. 20, T. 95 N., R. 70 W. of the fifth
principal meridian, both of which tracts are hereby reserved for use
of the American Missionarv Society for mission purposes; and the
N. 2 of the NW. of Sec. 7 T. 96 N., R. 71 W. of the fifth principal
meridian, which is herebv reserved for the Roman Catholic Church
for use for mission purposes, will, on the th day of August, 1904,
at 9 o'clock a. in., in the manner herein prescribed, and not otherwise,
be opened to entry and settlement and to disposition under the general
provisions of the homestead and town site laws of the United States.

Commencing at 9 o'clock a. m. Tuesday, July 5, 1904, and ending
at 6 o'clock p. n. Saturday, July 23, 1904, a registration will be had
at Chamberlain, Yankton, Bonesteel, and Fairfax, State of South
Dakota, for the purpose of ascertaining what persons desire to enter,
settle upon, and acquire title to any of said lands under the homestead
law, and of ascertaining their qualifications so to do. To obtain regis-
tration each applicant will be required to show himself duly qualified,
by written application to be made only on a blank form provided by
the Commissioner of the General Land Office, to make homestead
entry of these lands under existing laws, and to give the registering
officer such appropriate matters of description and identity as will
protect the applicant and the Government against any attempted
impersonation. Registration can not be effected through the use of
the mails or the employment of an agent, excepting that honorably
discharged soldiers and sailors entitled to the benefits of section 2304
of the Revised Statutes of the United States, as amended by the act of
Congress approved March 1, 1901 (31 Stat., 847), may present their
applications for registration and due proofs of their qualifications
through an agent of their own selection, having a duly executed power
of attorney, but no person will -be permitted to act as agent for more
than one such soldier or sailor. No person will be permitted to reg-
ister more than once or in any other than his true name.

Each applicant who shows himself duly qualified will be registered
and given a nontransferable certificate to that effect, which will entitle
him to go upon and examine the lands to be opened hereunder; but
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the only purpose for which he can go upon and examine said lands is
that of enablino him later on, as herein provided, to understandingly
select the lands for which he will make entry. No one will be per-
mitted to make settlement upon any of said lands in advance of the
opening herein provided for, and during the first sixty days following
said opening no one but registered applicants will be permitted to
make homestead settlement upon any of said lands, and then only in
pursuance of a homestead entry duly allowed by the local land officers,
or of a soldier's declaratory statement duly accepted by such officers.

The order in which, during the first sixty days following the open-
ing, the registered applicants will be permitted to make homestead
entry of the lands opened hereunder, will be determined by a drawing
for the district publicly held at Chamberlain, South Dakota, commenc-
ing at 9 o'clock a. in., Thursday, July 28, 1904, and continuing for
such period as may be necessary to complete the same. The drawing
will be had under the supervision and immediate observance of a
committee of three persons whose integrity is such as to make their
control of the drawing a guaranty of its fairness. The members of
this committee will be appointed by the Secretary of the Interior,
who will prescribe suitable compensation for their services. Pre-
paratory to this drawing the registration officers will, at the time
of registering each applicant who shows himself duly qualified, make
out a card, which must be signed by the applicant, and giving such a
description of the applicant as will enable the local land officers to
thereafter identify him. This card will be subsequently sealed in a
separate envelope which will bear no other distinguishing label or
mark than such as may be necessary to show that it is to go into the
drawing. These envelopes will be carefully preserved and remain
sealed until opened in the course of the drawing herein provided.
When the registration is completed, all of these sealed envelopes will
be brought together at the place of drawing and turned over to the
committee in charge of the drawing, who, in such manner as in their
judgme nt will be attended with entire fairness and equality of oppor-
tunity, shall proceed to draw out and open the separate envelopes and
to give to each inclosed card a number in the order in which the
envelope containing the same is drawn. The result of the drawing
will be certified by the committee to the officers of the district and
will determine the order in which the applicants may make homestead
entry of said lands and settlement thereon.

Notice of the drawings, stating the name of each applicant and
number assigned to him by the drawing, will be posted each day at
the place of drawing, and each applicant will be notified of his num-
ber, and of the day upon which he must make his entry, by a postal
card mailed to him at the address given by him at the time of
registration. The result of each day's drawing will also be given to
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the press to be published as a matter of news. Applications for
homestead entry of said lands during the first sixty days following the
opening can be made only by registered applicants and in the order
established by the drawing. The land officers for the district will
receive applications for entries at Bonesteel, South Dakota, in their
district, beginning August 8, 1904, and until and including September
10, 1904, and thereafter at Chamberlain. Commencing Monday,
August 8, 1904, at 9 o'clock a. n., the applications of those drawing
numbers 1 to 100, inclusive, must be presented and will be considered
in their numerical order during the first day, and the applications of
those drawing numbers 101 to 200, inclusive, must be presented and
will be considered in their numerical order during the second day, and
so on at that rate until all of said lands subject to entry under the
homestead law, and desired thereunder, have Ween entered. If any
applicant fails to appear and present his application for entry when
the number assigned to him by the drawing is reached, his right to
enter will be passed until after the other applications assigned for that
day have been disposed of, when he will be given another opportunity
to make entry, failing in which he will be deemed to have abandoned
his right to make entry under such drawing.

To obtain the allowance of a homestead entry, each applicant must
personally present the certificate of registration theretofore issued to
him, together with a regular homestead application and the necessary
accompanying proofs, and make the first payment of $1 per acre for
the land embraced in his application, together with the regular land
office fees, but an honorably discharged soldier. or sailor may file his
declaratory statement through his agent, who can represent but one
soldier or sailor as in the matter of registration. The production of
the certificate of registration will be dispensed with only upon satis-
factory proof of its loss or destruction. If at the time of considering
his regular application for entry- it appear that an applicant is dis-
qualified from making homestead entry of these lands, his application
will be rejected, notwithstanding his prior registration. If any appli-
cant shall register more than once hereunder, or in any other than his
true name, or shall transfer his registration certificate, he will thereby
lose all the benefits of the registration and drawing herein provided
for, and will be precluded from entering or settling upon any of said
lands during the first sixty days following said opening.

Any person or persons desiring to found, or to suggest establishing,
a townsite upon any of the said ceded lands, at any point, may, at any
time before the opening herein provided for, file in the land office a
written application to that effect, describing by legal subdivisions the
lands intended to be affected, and stating fully and under oath the.
necessity or propriety of founding or establishing a town at that place.
The local officers will forthwith transmit said petition to the Commis-
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sioner of the General Land Office with their recommendation in the
premises. Such Commissioner, if he believes the public interests will
be subserved thereby, will, if the Secretary of the Interior approve
thereof, issue an order withdrawing the lands described in such peti-
tion, or any portion thereof, from homestead entry and settlement and
directing that the same be held for the time being for townsite settle-
ment, entry, and disposition only. In such event the lands so with-
held from homestead entry and settlement will, at the time of said
opening and not before, become subject to settlement, entry, and dis-
position under the general townsite laws of the United States. None
of said ceded lands will be subject to settlement, entry, or disposition
under such general townsite laws except in the manner herein pre-
scribed until after the expiration of sixty days from the time of said
opening.

All persons are especially admonished that under the said act of
Congress approved April 23, 1904, it is provided that no person shall
be permitted to settle upon, occupy, or enter any of said ceded lands
except in the manner prescribed in this proclamation until after the
expiration of sixty days from the time when the same are opened to
settlement and entry. After the expiration of the said period of
sixty days, but not before, and until the expiration of three months
after the same shall have been opened for settlement and entry, as
hereinbefore prescribed, any of said lands remaining undisposed of
may be settled upon, occupied, and entered under the general provi-
sions of the homestead and townsite laws of the United States in like
manner as if the manner of effecting such settlement, occupancy, and
entry had not been prescribed herein in obedience to law, subject,
however, to the payment of four dollars per acre for the land entered,
in the manner and at the time required by the said act of Congress
above mentioned. After the expiration of three months, and not
before, and until the expiration of six months after the same shall
have been opened for settlement and entry, as aforesaid, any of said
lands remaining undisposed of may also be settled upon, occupied, and
entered under the general provisions of the same laws and in the same
manner, subject, however, to the payment of three dollars per acre for
the land entered in the manner and at the times required by the same
act of Congress.

After the expiration of six months, and not before, after the same
shall have been opened for settlement and entry, as aforesaid, any of
said lands remaining undisposed of may also be settled upon, occupied,
and entered under the general provisions of the same laws and in the
same manner, subject, however, to the payment of 2.50 per acre for
the land entered, in the manner and at the times required by the same
act of Congress. And after the expiration of four years from the
taking effect of this act, and not before, any of said lands remaining
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undisposed of shall be sold and disposed of for cash, under rules and
regulations to be prescribed by the Secretary of the Interior, not
more than 640 acres to any one purchaser.

The Secretary of the Interior shall prescribe all needful rules and
regulations necessary to carry into full effect the opening herein pro-
vided for.

In witness whereof I have hereunto set my hand and caused the seal
of the United States to be affixed.

Done at the city of Washington this 13th day of May, in the year of
our Lord 1904, and of the Independence of the United States the one
hundred and twentv-eighth.

By the President:
[SEAL. ] THEODORE ROOSEVELT.

JOHN HAY,

Secretary f State.

OPENING OF CEDED SIOUX INDIAN LANDS OF ROSEBUD RESERVA-
TION-ACT OF APRIL QS, 1904.

CIRCULAR.

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

I'ashinyton, D. ., llay 3, 1904.

Register and Receiver, U. S. Land Office, Clabeberlain, South Dakota.
GENTLEMEN: The following regulations are hereby prescribed for

the purpose of carrying into effect the opening of the ceded Sioux
Indian lands of the Rosebud Reservation in the State of South Dakota,
provided for in the act of Congress of April 23, 1904 (33 Stat., 254),
and in the President's proclamation of May 13, 1904, thereunder:

irst. Applications either to file soldiers' declaratory statement or
make homestead entry of those ceded lands must, on presentation, in
accordance with proclamation opening said lands to entry and settle-
ment, be accepted or rejected, but local officers may, in their discre-
tion, permit amendment of a defective application during the day only
on which same is presented.

Second. No appeal to General Land Office will be allowed or con-
sidered unless taken within one day, Sundays excepted, after the
rejection of the application.

TItird. After rejection of an application, whether an appeal be taken
or not, the land will continue to be subject to entry as before, except-
ing that any subsequent applicant for the same land must be informed
of the prior rejected application and that the subsequent application,
if allowed, will be subject to the disposition of the prior application
upon the appeal, if any is taken from the rejection thereof, which fact
must be noted upon the receipt or certificate issued upon the allow-
ance of the subsequent application.
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Fourth. Where an appeal is taken the papers will be immediately
forwarded to the General Land Office, where they will be at once
carefully examined and forwarded to the Secretary of the Interior

-with appropriate recommendation, when the matter will be promptly
decided and closed.

Fifth. Applications to contest entries allowed for these lands filed
during the sixty days from date of opening will also be immediately
forwarded to the General Land Office, where they will be at once care-
fully examined and forwarded to the Secretarv of the Interior with
proper recommendation when the matter will be promptly decided.

Sixth. These regulations will supersede, during the sixty davs from
the opening of these ceded lands, any rule of practice or other regula-
tion governing the disposition of applications with which they may be
in conflict, and will apply to all appeals taken from the action of the
local officers during said period of sixty days.

Seventh. The purpose of these regulations is to provide an adequate
and speedy method of correcting any material errors in local offices,
and at the same time to discourage groundless appeals and put it out
of the power of a disappointed applicant to indefinitely tie up the land
or force another to pay him to withdraw his appeal.

Eighth. You will observe that the President's proclamation, herein-
before referred to, requires you to be in attendance at Bonesteel and
receive applications for homestead entrv there from August 8, 1904,
to September 10, 1904, both dates inclusive, for said land. You will
take such of your tract books and other records as may be necessary
to Bonesteel for such purpose, and you will act upon such applications
and conduct any correspondence concerning same from that place until
said date in same manner as if you had remained at Chamberlain.

Give all possible publicity, through the press and otherwise, to
these regulations.

W. A. RICHARDS,

Coinuissioner of te General Land Office.
Approved:

THos. RYAN,

Acting Secretary.

CEDED LANDS IN ROSEBUD INDIAN RESERVATION-HOMESTEAD
ENTRY-QUALIFICATIONS.

CIRCULAR.

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

*W1ashiSngton, D. C, J1ky 23, 1904.
The following persons are not qualified to make homestead entry in

the ceded portion of the Rosebud Indian Reservation, South Dakota:
1. Any person who has made a prior homestead entry and is not
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entitled to make a second homestead entry. Under the act of June 5,
1900 (31 Stat., 267), any person who prior to June 5, 1900, made a
homestead entry, but from any cause had lost, forfeited, or commuted
the same, is entitled to make a second homestead entry; under the act of
May 22, 1902 (32 Stat., 203), any person who made final five-year proof,.
prior to May 17, 1900, on lands to be sold for the benefit of Indians
and paid the price provided by law opening the land to settlement,
and who would have been entitled under the "free homestead " law to
have received title without such payment, had not proof been made
prior thereto, is entitled to make a second homestead entry; under the
act of April 28, 1904 (33 Stat., 527), any person who prior to April 28,
1904, made homestead entry but was unable to perfect the entry on'
account of some unavoidable complication of his personal or business
affairs, or on account of an honest mistake as to the character of the
land, provided he made a honafice effort to comply with the homestead
law and did not relinquish his entry for a consideration, is entitled to
make a second homestead entry; under section 2 of said act any person
who has made a homestead entry of a quantity of land containing less
than 160 acres, contiguous to the ceded lands of said reservation, and
is still owning and occupying the same, may enter a sufficient quantity
of said lands to make up the full amount of 160 acres; under section 6
of the act of March 2, 1889 (25 Stat., 854), any person who has made
a homestead entry for less than 160 acres, and has received the receiver's
final receipt therefor, is entitled to enter enough additional land, not
necessarily contiguous to the original entry, to make 160 acres.

2. A married woman, unless she has been deserted or abandoned by
her husband.

3. One not a citizen of the United States, and who has not declared
his intention to become such.

4. Anyone under 21 years of age, not the head of a family, unless
he served in the Army or Navy of the United States for not less than
fourteen days.during actual war.

5. Anyone who is the proprietor of more than 160 acres of land in
any State or Territory.

6. One who has acquired title to, or is now claiming under any of
the agricultural public land laws, in pursuance of settlement or entries
made since August 30, 1890, an amount of land which, with the tract
now sought to be entered, will exceed in the aggregate 320 acres.

W. A. RICHARDS, ComMIssiwner.
Approved:

THOs. RYAN, Acting Secretary.

630



DECISIONS RELATING TO THE PUBLIC LANDS.

TIMBER AND STONE ACT-PERSONAL EXAMINATION OF LAND.

GRACE P. FEATHERSTONE.

Purchase under the provisions of the act of June 3, 1878, will not be allowed where
the applicant states in his preliminary affidavit that his knowledge as to the
character and condition of the tract applied for is based upon information
and belief and testifies in final proof proceedings that he has never personally
examined the land.

Secretary Ilitchcock to the Coninmssioner of the General Land Office,
(F. L. C.) May 17, 1904. (E. P.)

August 21, 1902, Grace P. Featherstone filed application to pur-
chase, under the provisions of the act of June 3, 1878 (20 Stat., 89),
the NW. of Sec. 26, T. 45 N., R. 3 E., B. M., Coeur d'Alene land
district, Idaho.

In making her sworn statement Mrs. Featherstone uses the printed
blank form furnished by your office. But that portion of said form
which reads: "have personally examined said land, and from my per-
sonal knowledge state," has been erased and other words inserted in
lieu thereof, so as to make her statement read: "I am informed and
believe, and on such information and belief allege, that said land is
unfit for cultivation and valuable chiefly for its timber; that it con-
tains no mining or other improvements." The necessary allegations
as to other particulars are satisfactorily set forth in said statement.

The applicant submitted final proof November 13, 1902. In that
proceeding she testified that she had never seen the land applied for,
but that her sworn statement as to the character and condition thereof
was based upon information obtained from two of her final proof wit-
nesses, both of whom she alleged (and it so appears from their testi-
mony) had personally examined the land.

The testimony shows that the applicant is a citizen of the United
States and a married woman; that the application was not made for
the benefit of her husband or any person other than herself; that the
money with which she proposed to pay for the land was money which
she had inherited from her father; that there were no improvements
on the land; that it was unfit for cultivation, contained no minerals
and was chiefly valuable for its timber.

In explanation of her failure to make a personal examination of the
land applied for, she tiled the affidavit of her husband, Albert H.
Featherstone, who deposes as follows:

That he is well acquainted with the NW. j-, Sec. 26, T. 45 N., R. 3 E., B. M.; that
said land is about 30 miles from the head of navigation on the St. Joseph River,
which is the nearest accessible point to the land by the ordinary means of travel and
is about 50 miles from the nearest railroad and that to reach the said tract of land
it is necessary to go by trail about 20 miles to Mica creek and from Mica creek a dis-
tance of about 1 miles on foot over very rough and mountainous country where
there are no trails to the said tract of land; that owing to the character of the coun-
try between said Mica creek and said land, which is covered with a heavy growth of
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timber and underbrush, and owing to the fact that there are no trails into the said
land, it is now and has at all times since the said land was surveyed been practi-
cally impossible for a Woman or any other person not used to traveling in the moun-
tains, to go upon the land to inspect the same; that at the time that Grace P.
Peatherstone made her sworn statement No. 1017, she was, ever since has been,
physically unable to make the trip to the said land to inspect the same.

The local officers rejected said proof on the ground that the appli-
cant had failed to make a personal examination of the land, and this
action was. by decision of November 25, 1903, affirmed by your office.

The case is now before the Department on the appeal of Mrs.
Featherstone.

The applicant contends in her appeal that her proof satisfactorily
shows that the land applied for is subject to entry under the provisions
of the act of June 3, 1878, sypra, and that she is qualified and entitled
to enter the same. She therefore insists that to require her to make
a personal inspection of the land would be not only useless, but, in
view of its inaccessibility so far as she is concerned, would, in effect,
deprive her of her rights under the law.

In support of her said appeal she cites, and very largely relies upon,
a decision rendered June 25, 1901, by the Circuit Court of Appeals
for the Seventh Circuit, in the case of Hoover v. Salling (110 Fed.
Rep., 43).

For many years the Department has been of opinion, and has so
held in manv cases, that said act of June 3, 1878, requires an appli-
cant under the provisions thereof to allege in his sworn statement,
and of his own personal knowledge, that the land applied for is of a
certain character and in a certain condition (Circular, May 21, 1887, 6
L. D., 114; L. W. Walker, 11 L. D., 599; Grace v. Carpenter, 14 L.
D., 436; Sturm v. Taylor, 22 L. D., 719; Theresa McManus, 29 L. D.,
653), and it is obvious that such knowledge can be acquired only by
the applicant's going on or to the land and making a personal inspec-
tion thereof. The epartment has heretofore carefully considered
the decision cited by appellant, wherein it is held that an applicant
under said act is not required to make a personal inspection of the
land applied for before filing his initial statement. Said decision,
however, while highly persuasive, has not been accepted as authority
for changing the requirement of the Department in this respect.

An allegation as to the character and the condition of such land,
based on the personal knowledge of the applicant, being in the opinion
of the Department a statutory requirement, it can not therefore per-
mit the same to be dispensed with, notwithstanding the fact that the
enforcement of said requirement may, in some cases, preclude an
applicant, situated as is the applicant in the case at bar with reference
to the land involved, from making timber and stone entry of a certain
desired tract.

The decision appealed from is accordingly affirmed.
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ARID LAND-HOMESTEAD ENTRY-ACT OF JUNE 17, 19OZ.

INSTRUCTIONS.

Persons making homestead entry of lands within the irrigable area of any project
commenced or contemplated under the provisions of the act of June 17, 1902,
will be required to comply fully with the requirements of the homestead law as
to residence, cultivation and improvement; and failure to supply water from
such works in tine for use upon the land entered will not justify a failure to
comply with the law and to make proof thereof within the time required by the
statute.

Secretary litclcock to the Con, mssioner of the General Land O/ce,
(F. L. (.) May 17, 1904. (E. F. B.)

In compliance with the recommendation of the Director of the
Geological Survey, I enclose herewith for transmission to the proper
local land office, maps prepared by the engineers of the reclamation
service showing the " farm units " or limit of area per entry which
they recommend should be prescribed for lands that may be made
susceptible of irrigation from the contemplated irrigation works to be
constructed under the act of June 17, 1902 (32 Stat., 388), known as
the Minidoka project in the State of Idaho.

These maps have been prepared by the engineers of the reclamation
service with a view to carrying into effect the provision contained in
the fourth section of said act requiring the Secretary of the nterior
to give public notice of the limit of area per entry which in his opin-
ion may be reasonably required for the support of a family, and,. pur-
suant to the instructions contained in the letter of the Department of
August 21, 1903 (32 L. D., 237), that in connection with the classifica-
tion surveys a report be made designating the areas that shall be taken
for each homestead entry, and the particular legal subdivision or sub-
divisions that shall constitute an entry, with regard to equalizing the
entries as far as possible.

It is not deemed advisable to determine absolutely the acreage that
may be considered sufficient for the support of a family in any project
in advance of certain preliminary acts required to be done before the
giving of such notice, but in view of the fact that the lands that are
susceptible of irrigation from such works, which have been withdrawn
under the provisions of the act, may be entered under the homestead
laws at any time, subject to the provisions, charges, terms and condi-
tions of the act, and in view of the further fact that the limit of area,
or "farm unit" recommended by the engineers of the reclamation
service as indicated by said maps, will probably be adopted and
enforced at the proper time, it is deemed advisable in the interest of
the settler, as well as of the government, that he should be notified at
the time of his application to enter said lands that all entries that may
be irrigable by such project will be limited as to area to the quantity
and form shown by said maps.
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The Director also recommends that the officers of the proper land
office be instructed to inform homestead applicants that the lands that
may be irrigable from said contemplated work will be subject to a
charge of from $25.00 to $35.00 per acre. This suggestion is under-
stood to be based upon probability only as no contract has been let,
but it is assumed that the reclamation service is in possession of suffi-
cient data from which to estimate the probable cost of supplying
water from the contemplated source and whatever information is given
to settlers as to the probable charge for water should be so qualified.

These instructions are for the information solely of the local officers
of the district or districts in which the Minidoka project is located,
but the Director submits a very important suggestion as to certain
information that should be given by the local officers of every land
district to every person making application to enter lands withdrawn
under the reclamation act from entry or disposal except under the
homestead law.

While it is contemplated that the reclamation of such lands is to be
accomplished by means of the waters supplied by the proposed irriga-
tion works and that the lands will be subject to a charge for the use of
such water, there is no modification of the homestead law in its appli-
cation to said lands nor has the Secretary of the Interior any authority
to extend the time for the establishment of residence, to change any
condition of the homestead law as to the maintainance of such resi-
dence and the cultivation of the land, or extend the time in which the
entryman must make full compliance with the law and make final
proof thereof. The entryman is bound to comply with the homestead
law in every respect from the date of the entry or subject the entry
to cancellation, although it may be impossible, as it will in the majority
of cases, to successfully cultivate the land without irrigation from the
contemplated source. As it is very uncertain when the waters of any
particular project will be available it is clearly the duty of the Depart-
ment to discourage the making of entries until it is apparent that a
supply can be had within a reasonable time bv giving the applicant
notice in all cases of the true condition, so that he may not inadvisedly
make entry where, under the conditions then existing, a compliance
with the law would be practically impossible.

You will therefore prepare a circular letter to the local land officers
instructing them to notify all persons who apply to make entry of lands
within the irrigable area of any project commenced or contemplated
under the reclamation act, that they will be required to comply fully
with the homestead law as to residence, cultivation and improvement
of the land, and that the failure to supply water from such works in
time for use upon the land entered will not justify a failure to comply
with the law and to make proof thereof within the time required by
the statute.
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RECORDS-PRODUCTION IN COURT-ACT OF APRIL 19, 1904.

CIRCULAR.

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

ITashington, D. CI., play 8, 1904.

To the Registers, United States Land Offies.
SIRS: Your attention is called to the act of April 19, 1904 (33 Stat.,

186), which reads as follows:

Be it enacted by the Senate and Hoase of Representatives qf the United States of America

in Congress assembled, That whenever the register of any United States land office

shall be served with a subpoena duces tecum or other valid legal process requiring
him to produce, in any United States court or in any court of record of any State,

the original application for entry of public lands or the final proof of residence and

cultivation or any other original papers on file in the General Land Office of the

United States on which a patent to land has been issued or which furnish the basis

for such patent, it shall be the duty of such register to at once notify the Commis-

sioner of the General Land Office of the service of such process, specifying the par-

ticular papers he is required to produce, and upon receipt of such notice from any

register of a United States land office the Commissioner of the General Land Office

shall at once transmit to such register the original papers specified in such notice,

and which such register is required to produce, and to attach to such papers a certifi-

cate, under seal of his office, properly authenticating them as the original papers

upon which patent was issued; and such papers so authenticated shall be received in

evidence in all courts of the United States and in the several State courts of the

States of the Union: Provided, That the Secretary of the Interior shall make rules

and regulations to secure the return of such documents to the General Land Office,
after use in evidence, without cost to the United States.

As soon as any subpoena or process mentioned in this act shall have
been served upon you, you should at once forward a copy thereof to
this office where appropriate action thereunder will be taken.

All papers and records, forwarded to you under the provisions of
this act, should be constantly retained in your possession and always
kept under your personal control, and in no event should they be
permitted to be attached as exhibits or filed of record in any cause
,pending in any court, but they should, after they have been used in
evidence, be enclosed by you in secure envelopes and returned to this
office by registered mail.

Very respectfully, W. A. RICHARDS,
Commnssioner.

Approved:
Taos. RYAN, Acting Secretary.
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RULES AND REGULATIONS FOR SALE OF LANDS IN GRANDE RONDE
INDIAN RESERVATION-ACJ'OF APRIL 28, 1904.

CIRCULAR.

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

W1'ashington, D. C., Alay 19, 1904.

The act of Congress of April 28, 1904 (33 Stat., 567), provides:
SEC. 2. That for the purpose of carrying the provisions of this act into effect, the

Secretary of the Interior shall be, and he is hereby, authorized and directed to sell,
under such rules and regulations as he may prescribe, and at such times and places
as he may designate, and shall, within thirty days after the ratification of this agree-
nent, advertise all that part of the Grande Ronde Reservation remaining unallotted
on the date of the said agreement, excepting the four hundred and forty acres of land
reserved for Government uses at the time their allotments in severalty were made,
said unallotted lands approximating twenty-five thounand seven hundred and ninety-
one acres: Provided, That said lands shall be advertised for sale in Government sec-
tions or parts of sections, and shall be sold only by separate sealed bids, and the
Secretary of the Interior shall reserve the right to reject any or all of said bids:
Provided, That the Secretary of the Interior may also receive bids in bulk for the
whole tract of land thus offered for sale or separate bids for that part of said tract
lying on the north side of the reservation and consisting, approximately, of thirteen
thousand acres, and for that part of said tract lying on the south side of the reserva-
tion and also consisting of, approximately, thirteen thousand acres: And provided
further, That no bids shall be accepted until the sum of all bids received shall equal
or exceed twenty-eight thousand five hundred dollars, all of which said amount,

when received, shall be paid to the said Indians in cash pro rata, share and share
alike, in accordance with the terms of said agreement.

The land ceded by the agreement made with the Willamette tribes
and other Indians belonging on the Grande Ronde Reservation in the
State of Oregon, which said agreement was, by the said act of Con-
gress, modified, amended, ratified, and confirmed, are described as
follows:

All that part of the Grande Ronde Reservation remaining unallotted on the date

of the said agreement, excepting the four hundred and forty acres of land reserved
for Government uses at the time their allotments in severalty were made, said unal-
lotted lands approximating twenty-five thousand seven hundred and ninety-one acres.

The tract of land cited to be ceded and disposed of hereunder
aggregates 26,301.65 acres.

By virtue of the authority conferred by the said act it is hereby
ordered and directed that on and after Monday, the 1st day of August,
1904, at 9 a. n., and until Monday, the 8th day of August, 1904, at 11
o'clock a. in., sealed bids will be received at the local land office at
Oregon City, Oregon, for the said lands which are more particularly
described in the schedule hereto attached.-

The said sealed bids must be prepared, filed, received, opened, and
acted on in accordance with the following rules and regulations:

First. Each hid must be made on a form similar to that attached
hereto, which shall be furnished upon application to the register and
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receiver of the Oregon City, Oregon, land office, or the Commissioner
of the General Land Office, and must be signed by the bidder, who
shall be a citizen of the United States, and who shall therein give his
post-office address.

Second. Each bid must be sealed in a separate envelope, which shall
be addressed to the "Register and Receiver, United States Land
'Office, Oregon City, Oreg.," and such said envelope must bear an
indorsement across its face showing that it contains a bid for the ceded
lands of the Grande Ronde Indian Reservation, and must not bear any
indication of the amount of such bid or the description of the tract
bid for.

Third. Each bid must be accompanied by a check, payable to the
Secretarv of the Interior, certified by the proper official of a national
bank, for 20 per cent of the amount of such bid, which check must
be, by the bidder, placed in the envelope containing the bid before its
sealing and delivery to the register and receiver.

Fourth. No bid will be considered that is received by such register
and receiver before 9 a. m. on Monday, the 1st day of August, 1904,
or after 11 o'clock a. n. on Monday, the 8th day of August, 1904.

Fifth. Bids will be received for the lands as thev are arranged on
the attached schedule, the arrangement showing the lands in tracts of
quarter sections where possible. This arrangement has been varied
onlv where the full quarter section is not found, and in some cases it
will be noted that less than 160 acres may be bid for. No bid will be
considered describing the tract bid for otherwise than as it appears on
the schedule, or which undertakes to cover and describe parts of sev-
eral tracts.

Sixth. Each bidder may present bids for any number of tracts, but
with each bid must make and transmit the deposit above required.

Seventh. No bid will be accepted for said lands which shall be at a
less rate than 1.25 per acre for the land embraced in such bid, and
unless all bids received shall equal or exceed $28,500.

Eighth. The bids will be opened by the register and receiver at their
said office in the presence of such bidders who may care to attend, on
Monday, the 8th day of August, 1904, at I p. in., and the register and
receiver will indorse on each bid the name of the bidder, the amount
of the bid, and the amount of the-deposit, immediately as the bids are
opened.

Ninth. The register and receiver will then transmit the several bids
with the certified checks to the Commissioner of the General Land
Office, with their recommendations for acceptance or nonacceptance,
in each case, and the Commissioner will in turn transmit the said bids
to the Secretary of the Interior with his recommendation in the premises.

Tenth. Notice of the award by the Secretary of the Interior upon
said sealed bids will be given to each of the bidders by the Commissioner
of the General Land Office through the ordinary mail to the address
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given in his bid. The names of the successful bidders will also be
given to the press as a matter of news.

Eleventh. The balance due on all of the accepted bids, after credit-
ing thereon the respective certified checks, will become due and must
be paid to the register and receiver of the said local land office within
thirty days from the date of the mailing of the notice by the Comis-
sioner of the General Land Office, as aforesaid, and if not so paid, or
if a successful bidder shall fail within said thirty days to submit proof
of his citizenship to the said register and receiver, the amount depos-
ited with such id, as hereinbefore provided, will he forfeited to the
United States, to e disposed of as other proceeds arising from said
sale under said act, and the land will be thereafter reoffered under such
rules and regulations as may be prescribed by the Secretary of the
Interior.

Twelfth. The right is hereby reserved to reject any or all of said
bids for said lands.

Thirteenth. Upon the payment of the amount of their bids by the
purchasers, as hereinbefore provided for, the register and receiver
will issue the ordinary cash certificates and receipts, modified by
indorsements across the face thereof showing that same are issued for
lands of Grande Ronde Indian Reservation under the act of April 28,
1904 (33 Stat., 567), which will be transmitted to this Office as a
basis of patent. A duplicate receipt will be given to the purchaser
by the receiver upon the full payment.

Very respectfully, W. A. RICHARDS,

Corn vmsswnrer.
Approved:

E. A. HITCHCOCK, Secretary.

Bid.
The SECRETARY OF THE INTERIOR.

SIR: I -. ... of --- , State of ...... , a citizen of the United States, do
hereby bid and offer to pay ---- per acre for the following-described lands, of the
Grande Ronde Indian Reservation, Oreg.:

S ectio n s - - - - -- --------- ------ ---- ------ ---- ---------- --------..........

..-. . .... T-. S., R W.
I herewith inclose certified check of ------ for dollars, the same

being 20 per cent. of the total amount of this bid for the above-described land, the
same to be retained and credited as part payment of the purchase price should this
bid be accepted, or retained by the United States as a forfeit on my part if this bid
is accepted and I should fail within thirty days from the mailing of the notice by the
Commissioner of the General Land Office of its acceptance to furnish evidence of my
citizenship and to pay the register and receiver at the Oregon City, Oreg., land office
the balance due on this bid.

This .day of .-... 1904.

[Schedule omitted.]
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SECOND AND ADDITIONAL HOMESTEAD ENTRIES-ACT oF APRIL 28,
1904.

CIRCULAR.

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

lfashingtoen, D). C., Jiray 20, 1904.
Registers and Receivers, United States Land Offices.

GENTLEMEN: Your attention is called to the provisions of an act-of
Congress entitled, " An act providing for second and additional home-
stead entries, and for other purposes," approved April 28, 1904 (33
Stat., 527), a copy of which is hereto attached.

The first section of said act allows any person who has theretofore
made a homestead entry and was unable to perfect the same on account
of some unavoidable complication of his personal or business affairs,
or on account of an honest mistake as to the character of the land, to
make a second entry, providing it is shown to the satisfaction of the
Commissioner of the General Land Office that he made a bona fide
effort to comply with the homestead law, and that he did not relinquish
his entry or abandon his claim for a consideration.

A person applying to make entry under this section should be
required to file a formal application for a specific tract of land, on the
regular homestead blanks, modified to show that the entrv is made
under the act of April 28, 1904, and to furnish a description of his
former entry by section, township, and range, or the number of the
entry, and land office where made.

He should also be required to furnish an affidavit, -duty corroborated
by one or more disinterested witnesses, setting forth in full the com-
plications of his personal or business affairs that prevented his perfect-
ing title to the land covered by his first entrv, or where the failure to
perfect title was caused by a mistake as to the character of the land
entered the manner in which such mistake occurred, and the specific
teasons that render the land worthless for agricultural purposes should
be fully set forth. The affidavit should also show whether the appli-
cant ever resided upon, improved, or cultivated the land embraced in
his former entry, and if so, to what extent, and that he did not
abandon his claim thereto or relinquish his entry for a valuable con-
sideration.

When such application is presented you will make proper notations
on your records and transmit all the papers for action by the Commis-
sioner of the General Land Office. You should accompany each appli-
cation with your report and recommendation in the premises.

The second section is substantially a reenactment of section 5 of the
act of March 2, 1889 (25 Stat., 854), only modified so as to apply to
entries for less than 160 acres each made after the date of the act
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(April 28, 1904), as well as those made before, and provides for an
additional entry of land which shall be contiguous to the land embraced
in the original entry, for which the final proof of residence and culti-
vation made on the original entry shall be sufficient, but of which no
party shall have the benefit who does not, at the date of his applica-
tion therefor, own and occupy tle land covered by his original entry,
and which shall not be permitted, or if permitted shall be canceled,
if the original entry should fail for any reason prior to patent, or
should appear to be illegal or fraudulent. Applicants for additional
entries under this section will be required to produce evidence that
they own and occupy the land embraced in their original entries, to
be properly described by legal subdivisions and by reference to the
number and date of the original entry, and the evidence to consist of
their own affidavits, corroborated by the affidavits of disinterested
witnesses executed before anv officer authorized to administer oaths
in such cases in the county, prish, or land district in which the land
applied for is situated, under section 2294, United States Revised
Statutes, as amended by act of March 4, 1904 (33 Stat., 59). In addi-
tion to this the proper homestead application and affidavit must be
filed, which may be on the forms prescribed under the act of March 3,
1879 (4-018 and 4-086), properly miodifed by you so as to show te sec-
tion and ctt ndter whi.ch. ap~plieatioii ?5 mode, and the affidavit modi-
fied )y striking out the portion that refers to military services, which
is not required under this act.

Section 3 prohibits the commutation, under the provisions of sec-
tion 2301, Revised Statutes, of an entry made nder this act. You
will be careful to refuse all applications made to commute such entries.

Very respectfully,
J. H. FIMPLE, Acting Commizssioner.

Approved.
E. A. HITCHCOCK, Secretary.

[PUBLIC-NO. 208.]

AN ACT providing for second and additional homestead entries, and for other purposes.

Be it enacted by the Senate and House of Representatives of the United SYates of America
in Congress assembled, That any person who has heretofore made entry under the
homestead laws, but who shall show to the satisfaction of the Commissioner of the
General Land Office that he was unable to perfect the entry on account of some
unavoidable complication of his personal or business affairs, or on account of an
honest mistake as to the character of the land: that he made a bona fide effort to
comply with the homestead law and that he did not relinquish his entry or aban-
don his claim for a consideration, shall be entitled to the benefit of the homestead
laws as though such former entry had not been made.

SEC. 2. That any homestead settler who has heretofore entered, or may hereafter
enter, less than one-quarter section of land may enter other and additional land
lying contiguous to the original entry which shall not, with the land first entered
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and occupied, exceed in the aggregate one hundred and sixty acres, without proof of
residence upon and cultivation of the additional entry; and if final proof of settle-
ment and cultivation has been made for the original entry when the additional entry
is made, then the patent shall issue without further proof: Provided, That this section
shall not apply to or for the benefit of any person who does not own and occupy
the lands covered by the original entry: And prorided, That if the original entry
should fail for any reason prior to patent, or should appear to be illegal or fraudu-
lent, the additional entry shall not be permitted, or, if having been initiated, shall
be canceled.

SEc. 3. That commutation under the provisions of section twenty-three hundred
and one of the Revised Statutes shall not be allowed of an entry made under this act.

Approved, April 28, 1904.

FOREST RESEIRVE-WITHDRAWAL-ACT OF JUNE 27, 1902.

OPINION.

Prior to becoming part of a forest reserve by the removal of ninety-five per centum
of the timber therefrom, lands withdrawn for forestry purposes under the act
of June 27, 1902, are merely in a state of withdrawal with a view to future
reservation, and remain under the administrative power of the Secretary of the
Interior as the head of the land department.

Assistant Attorney-General Campbell to the Secretary of the Interior
Llayi 21, 1904. (J. R. W.)

I received bv reference of May 13, 1904, with request for opinion
thereon, the papers in the application of ah-bid-aun-ah-quod, a Win-
nibigoshish Indian, for allotment of lands for himself, wife, and
children on the Chippewa of the Mississippi Reservation, Minnesota,
from the lands included within the provisions of the act of January
14, 1889 (25 Stat., 642).

The lands in question are included in the first selection for the future
Minnesota National Forest Reservation, made by the forester of the
Department of Agriculture, June 10, 1903, approved June 20, 1903,
under the act of June 27, 1902 (32 Stat., 400). The papers show that
the Indian, with his family, has resided on one of the tracts involved
for the last thirteen or fourteen years, and has valuable improvements
thereon. As the act of June 27, 1902, provides that nothing herein
contained shall interfere with the allotments to the Indians heretofore
and hereafter made," and the act of 1889 saved to the Indians the
right to claim allotments upon the reservations where they reside, it
appears that the selection by the forester of the lands thus occupied
and claimed by the Indian was unauthorized and erroneous.

The question presented is, whether elimination of the tracts from
selection for the future reservation must needs be made by the Presi-
dent under the powers vested by the act of June 4, 1897 (30 Stat., 34,
36), or whether they may be eliminated by relinquishment of the
forester of the Department of Agriculture.

23286-Vol. 32-03- 41

641



DECISIONS RELATING TO THE PUBLIC LANDS.

Under the act of June 27, 1902 (32 Stat., 400, 402), the forest reser-
vation thereby provided to be created does not come into being until
the removal of the ninety-five per centum of timber on forestry lands.
The act provides that-

As soon as the merchantable pine timber now thereon shall have been removed from
any tract, subdivision, or lot, as herein provided, such tract, subdivision, or lot shall,
without further act, resolution, or proclamation, forthwith become and be part of a
forest reserve.

Until such tine the lands withdrawn from other disposal, with view
to becoming a part of the proposed forest reserve, are lands merely
withdrawn with view to future reservation, and remain under the
administrative power of the Secretary of the Interior as head of
the land department. They may be relinquished by the forester of
the Department of Agriculture, or may, upon sufficient reason, as for
preservation of rights attaching prior to his selection of them, be
eliminated from reservation by the Secretary of the Interior.

Approved:
THoS. RYAN, Acting Secretary.

FOREST RESERVE-TITLE TO BASE LANDS-ACT OF TJNE 4, 1897.

WILLIAM E. MOSES.

The United States will not accept title, under the exchange provisions of the act of
June 4, 1897, from one of several claimants to ownership, nor will it accept title
only prnima facie good.

Acting Secretary Ryan to the (om missioner of the General Land Office,
(F. L. C.) lhay 21, 1904. (J. R. W.)

William E. Moses filed a motion for review of departmental decision
of February 20, 1904 (unreported), rejecting his application, number
3691, your office series, under the act of June 4, 1897 (30 Stat., 36),
to select the SE. IT NE. -4, Sec. 17, with other lands, T. 40 N., R. 3 E.,
B. M., Lewiston, Idaho, in lieu of lands relinquished to the United
States in a forest reserve.

The ground of the motion is that due force was not given to the
statute of limitations of the State of Colorado, in which State the
land assigned as base for the selection is situated. The statute relied
upon provides:

That every person in the peaceable and undisputed possession of lands or tene-
ments, including mining claims, under claim and color of title made in good
faith, . . . . who shall for five successive years hereafter continue in such pos-
session, and shall also, during said time, pay all taxes legally assessed on said lands,
tenements, or mining claims, shall be held and adjudged to be the legal owners of
said lands, tenements, or mining claims, to the extent and according to the purport
of his or her proper title or pre-emption. All persons holding under such possession
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by purchase, devise, or descent, before said five years shall have expired, and who
shall continue such possession and continue to pay the taxes aforesaid, so as to com-
plete the possession of and payment of taxes for the term aforesaid, shall be
entitled to the benefit of this section.

Nothing in the record before the Department, in the abstract of title,
or otherwise, showed that the selector and his grantors had for five
years or for any other period of timevprior to the relinquishment held
and enjoyed the peaceable and undisputed possession of the premises
relinquished to the United States. Such may have been the fact, and
in such case, subject to sundry exceptions which prevent the running
of the statute, the possessor would acquire title good against the older
title arising by patent from the United States. But the evidence of
such title would not bematter of record, but would rest in pais, liable
to be lost bv the death of witnesses and title would forever rest in the
uncertainty that necessarily attends titles of such character. There
remains outstanding two other record claims of title-one that origi-
nating in patent from the United States, and another than that of
Moses originating in a tax sale. While such claims of title exist of
record and are not shown to be effectually barred, title can not be
accepted by the United States under the exchange provisions of the
act of June , 1897.

But if it were shown bv matter of record that peaceable and undis-
puted possession of the premises had been held by Mr. Moses and his
grantors for the period of five years prior to his relinquishment, such
fact would not satisfactorily show his title to be good under the law
and judicial decisions of the State of Colorado. There are special
exceptions to the running of statutes of limitation created by sec-
tions 2913 and 2914, Mills's Annotated Statutes of Colorado, in favor
of persons under disabilities, which take away the conclusiveness of a
title depending for its validity upon the general provisions for limita-
tions of actions. A title resting only on color and limitation is only
prima facie good, and though the burden of proof rests upon him
denying it, it may be successfully attacked even in the hands of a bona
fide holder. This is shown by the decision of the supreme court in
De Foresta t. Gast (20 Colo., 307; 38 Pac., 244), cited by Mr. Moses
to support his contentions, which held that:

In the absence of proof to the contrary, the fact that a person has acquired, and for a
period of 11 years has held, a tax deed to land, and has during said period paid all
the taxes on the land, is sufficient evidence of his good faith in the transaction.

The United States proposes exchange of land only with " the owner."
It does not propose under the act of June 4, 1897, to accept title from
one of several claimants to ownership, and where several claimus of title
appear of record none of them can be received in exchange for public
lands until the proponent settles all controversy as to the validity of
his claim of title and shows that all adverse claim against it is effec-
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tually barred. The United States will not accept a title only prma
fftaie good, by the acceptance of which it is liable to be drawn into lit-
igation by another adverse claimant.

The motion therefore presents no reason to vacate, recall, or modify
said decision, and none appearing otherwise the motion is denied and
said decision is adhered to.

SOLDIERS' ADDITIONAL HOMESTEAD-EXTENT OF RIGHT-
ASSIGNMENT.

Guy A. EATON.

The right to lake soldiers' additional homestead entry is limited to such an amount
of land as added to the amount previously entered shall not exceed one hundred
and sixty acres, even though the entryinan may have paid cash for a portion of
the original entry as excess land.

One entitled to make additional homestead entry under section 2306, Revised Stat-
utes, may sell and assign his right in such amounts as he deems proper, and each
assignee of a fractional portion of such right is entitled to locate the same upon
public land, regardless of the number of assignments made by the original owner
or the amount of the right still retained by him.

One application of the rule of approximation is allowed to each original right of sol-
diers' additional homestead entry, and where the right is divided, the rule may
be applied only in the location of one portion thereof.

ActIng Secretary Ryan to te (Thm issoner of the General Land Offce,
(F. L. C.) 31(aY 21, 1904. (A. S. T.)

On June 2, 1902, Guy A. Eaton, as assignee of Erasmus Gaw,
applied to make soldiers' additional homestead entry for the E. - of
the SE. -4 of Sec. 35, T. (38 N., R. 19 W., Duluth land district, Minne-
sota, based on the service of said Gaw for more than ninety days
during the war of the rebellion and on the homestead entry made by
him on December 26, 1865, for the W. 4-, lot 2, of the NE. -, and the
E. , lot 2, of the NW. of Sec. 5, T. 26 N., R. 28 W., Boonville
land district, Missouri, containing 80.50 acres.

It appears that in making said original entry said law paid cash for
the excess over eighty acres of the land-viz: for one half acre-and in
his assignment of the right of additional entry be assigned it as a right
to enter 79.50 acres.

Your office, on August 12, 1903, rendered a decision wherein it was
held:
that the following evidence is required to complete the case: An assignment by the
soldier entryman of the remaining portion of his right, to wit: .50 acres, to which
he appears to be entitled by reason of having paid the price of the excess over 80
acres in his original entry, and an affidavit to show that he has not sold, conveyed,
or assigned or in any anner exercised said right to .50 acres theretofore. Also an
assignment by the intermediate assignee, if any, to the same effect, with an affidavit
showing ona fide ownership.
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In response to said requirement of your office the applicant filed the
affidavit of Lewis C. Black, the intermediate assignee, alleging that
the soldier demands $10.00 for the remainder of his right of additional
entry, which affiant considers extortionate; and the applicant asked
that the requirements of your said decision of August 12, 1903, be
waived and his entrv allowed.

On March 14, 1904, your office rendered a decision treating the
application to waive the requirements of your former decision as a
motion for review of said decision, and proceeded to deny the same,
and held that: The rule of approximation may not be applied in this
case, inasmuch as there is a portion of the right still outstanding. See
circular approved by the Department August 7, 1903 (32 L. D., 206),"
and your office adhered to your said decision of August 12, 1903. The
applicant has now appealed to this Department.

The original entry embraced 80.50 acres, but your office held that
because the entryman paid cash for the half acre in excess of 80 acres,
he had a right of additional entry under section 2306 of the Revised
Statutes for 80 acres. This Department does not concur in that hold-
ing. Said section allows an additional entry to each person entitled
thereunder for a quantity of land which, when added to the amount
previously entered, shall not exceed one hundred and sixty acres.
Gaw had previously entered 80.50 acres, and if he be allowed 80 acres
additional, it will make the whole amount exceed one hundred and
sixty acres; therefore he was only entitled to an additional entry for
79.50 acres, which added to the amount previously entered by him
would make exactly one hundred and sixty acres, and he seems to
have so understood it when he made the assignment, for he says in the
assignment that: " Whereas the undersigned, Erasmus Gaw,
is entitled to an additional entry for 79.50 acres," therefore he assigns
said right. But if he had been entitled to an additional right for
eighty acres, as held by your office, it was error to hold that the
assignee of a portion of the right could not locate the portion assigned
to him, unless he procured from the soldier an assignment of the
remainder of the right

In the case of William C. Carrington (32 L. D., 203) it was held that
one possessed of a right of additional homestead entry under section
2306 of the Revised Statutes may sell and assign the same in such
amounts as he deems proper, and that each assignee of a fractional
portion of such right is entitled to locate the same upon public land,
regardless of the number of assignments made by the original owner
of the right or the amount of the right still retained by him.

Your office also erred in holding that the rule of approximation can
not he applied in this case. The entire right originally due the soldier
is offered as a basis for the entry applied for, but if, as supposed by
your office, the soldier had still retained a portion of his right, the rule
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of approximation has never been applied to an entry made under said
right, and the circular referred to in your said decision contemplates
and permits one application of said rule to each original right of addi-
tional homestead entry under said statute.

Your said decision is therefore reversed, and, if there be no other
objection, said application will be allowed.

DESERT LAND ENTRY-AREA-ACT OF AITGUTST 30, 1890.

STUART v. Bumig.

The limitation in the act of August 30, 1890, as to the amount of land that may be
acquired by any one person under the public land laws, applies only to the acqui-
sition of title, and not to the amount of land that may be entered or filed upon
under such laws.

Acting Secretary Ryan to the Cnomiis8sioner of te General Land
(F. IL. C.) (fce, 3fay 21, 1904. (A. W. P.)

Edwin E. Stuart has appealed from your office decision of October
6, 1903, wherein you affirm the action of the local officers dismissing
his contest against John L. Burke's desert land entry No. 2833, made
April 28, 1900, for lots 6 and 7, Sec. 30, T. 7 S., R. 31 E., and lots 1,
2, 3, and 4, and the W. of the NE. and the W. of the SE. of
Sec. 25, T. 7 S., R. 30 E., Blackfoot, Idaho, land district.

Stuart initiated contest against said entry April 3, 1902, alleging
that it is--

illegal for the reason that the records of the LT. S. land office at Blackfoot, Idaho,
show that said Burke had exhausted his desert right prior to the 28th of April, 1900,
by reason of having filed theretofore homestead entry No. 7399 for lots 10 and 11, 30,
7 So., 31 east, and lots 6, 7, 8 & 10, 31, 7 So., R. 31 east, 161.73 acres, and relinquished
the same on said April 28th, 1900.

Notice issued thereon and on July 28, 1902, when the case came up
for hearing, on motion of the contestee the local officers dismissed the
contest on the ground that the affidavit of contest did not state a cause
of action.

Upon appeal therefrom, as stated, your office, by decision of Octo-
ber 6, 1903, affirmed the action of the local officers, holding, in sub-
stance, that the restriction or limitation as laid down in the act of
August 30, 1890 (26 Stat., 391), applies only to "acquisition of title,"
and not to the amount of land that may be "entered or filed upon"
under the agricultural public-land laws, and that at the time defendant
made the entry in question, which was for 313.78 acres, he relinquished
a homestead entry previously made, and therefore was and is not seek-
ing to acquire title to more than three hundred and twenty acres.
From this decision Stuart has appealed to the Department.
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In answer to the question raised by appellant, attention is directed
to General Land Office circular, issued January 25, 1904, wherein, on
page 79, in calling attention to that part of the act of August 30, 1890,
supra, relative to the restriction on the acquisition of title to agricul-
tural public land, it is stated that:

In view of this legislation, all applicants to file or enter under any of the land
laws of the United States will be required to make affidavit showing that since August
30, 1890, they had not acquired title to, nor are they claiming under any of the agri-
cultural public-land laws, an amount of land which, together with the land sought
to be entered, will exceed in the aggregate 320 acres. . . . . (See Form 4-102 b,
p. 272 .)

The decision of your office being in conformity therewith is accord-
ingly hereby affirned.

RECLAMATION ACT-LANDS HELD IN PRIVATE OWNERSHIP-SE OF
WATER.

INSTRUCTIONS.

To entitle an applicant for the use of water for lands held in private ownership
within the irrigable area of an irrigation project under the act of June 17, 1902,
to the benefits of the act, he must hold the title in good faith, and not for the
purpose of evading the provisions of the law, and his occupancy must be bona
fide and in his own individual right.

Acting Secretary Ryan to the Director of the Geological Survey, May
(F. L. C.) 21, 1904. (E. F. B.)

By letter of April 30, 1904, you request to be advised upon a ques-
tion which you say has arisen in connection with the operation of the
reclamation act as to the disposition of lands in private ownership in
blocks of more than one hundred and sixty acres.

The practical question upon which you ask to be advised is whether
a person who is the owner of more than 160 acres of land irrigable
under a project of the reclamation service may convey the surplus
over one hundred and sixty acres to members of his family and thus
entitle the grantees of the several tracts to the benefit of that pro-
vision of the act of June 17, 1902 (32 Stat., 388), allowing lands in
private ownership to be irrigated by the waters of said irrigation
project upon the condition that-

No right to the use of water for land in private ownership shall be sold for a tract
exceeding one hundred and sixty acres to any one landowner, and no such sale shall
be made to any land owner unless he he an actual bona fide resident on such land,
or occupant thereof residing in the neighborhood of said land, and no such right
shall permanently attach until all payments therefor are made.

The owner of realty may convey an absolute estate in such reality
to his wife or to his children, vesting in them the legal title where
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they are sui Jan and competent to hold, or to trustees for their bene-
fit where they are not competent to take the legal title, and love and
affection is a sufficient consideration to sustain such conveyance. No
reason appears why one holding lands within the irrigable area of any
project constructed under said act under such conveyance should not
be entitled to the benefit of the act if he or she is an actual one fide
resident on the land or occupant thereof residing in the neighborhood
of such land, provided, the conveyance is made and accepted in good
faith for the purpose of actually vesting the title in such grantee and
not with a view to evade the provisions of the law.

Cases may arise in the administration of the act of attempts to evade
its spirit and purpose by pretended transfers of portions of large bodies
of land, but no feasible plan suggests itself for preventing transfers
of the character you mention, to individuals of the same family.

The Secretary of the Interior undoubtedly has authority to refuse
the use of water for any lands except such as come within the provi-
sions of the act, and he may prescribe rules and regulations to be
observed by applicants for the use of water for lands in private own-
ership, but it is not practicable to frame a general rule to govern in
determining whether the title of a claimant to lands within an irriga-
ble area is such as to entitle him to benefits of the act, except that such
title must be held in good faith and not for the purpose of evading the
provisions of law, and the occupancy must be bona flde and in the
claimant's individual right. The source of the title is immaterial.
Whether the ownership is actual and whether the occupancy is in the
bona flde and absolute right of the claimant is a question that can only
be determined in each particular case when it arises.

SCHOOL LAND-INDEMNITY SELECTION-SWAMP LAND.

STATE OF CALIFORNIA V. KOONTZ ET AL.

On the filing of the township plat of survey, intending applicants for lands under
the public land laws and those desiring to make selection of any portion thereof
under congressional grants, should have equal opportunity in making claim to
the lands.

In making selections under the grant of school lands the State may forward a list
through the mails, and where a list is so forwarded and reaches the local land
office before the time of opening, it should be considered as proffered after the
claims of all those present at the time of the opening of the office have been
received; and a list so accepted as to tracts free from conflict should not be can-
celed because prematurely filed.

The State of California is entitled to indemnity for lands in sections sixteen and
thirty-six which have passed to the State under the swamp land grant.
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Actingq Secretary Ryan to the Cowmisioner, qf te Geleral Land Offiee,
(F. L. C.) llay 23, 1904. (F. W. C.)

The State of California has appealed from your office decision of
April 16, 1903, rejecting its list o school indemnity selections filed
December 24, 1901, for lands in T. 5 S.. R. 20 E., M. D. -11., Stock-
ton land district.

The plat of that portion of said township surveyed by Pearson was
officially filed December 24, 1901, and the lands became subject to
entry and selection upon the opening of the land office at 9 a. m. on
that date.

December 23, 1901, the surveyor-general and e officio register State
lands, prepared and forwarded through the mails, from Sacramento.
the list of selections in question, which list was received at the district
land office on the morning of December 24, 1901, between the hours
of eight and nine a. m. This list included lands within that portion
of the township previously surveyed but the greater portion from
lands surveyed by Pearson.

At the opening of the office at 9 a. m., applications were presented
by Singleton . Koontz, George R. Standart and Lowell Standart to
purchase portions of the lands included in the State's list under the
timber and stone act of June'3, 1878 (20 Stat., 9), and notices were
thereupon issued for publication, fixing March 11, 1902, as the date
upon which proof would be offered under said applications, of which
the State was duly advised.

With the exception of the tracts in conflict, the local officers
accepted the State's selections, giving to each a serial number.

The applicants to purchase made proof as advertised, the State
being represented, whereupon the local officers, treating the selections
and applications to purchase as simultaneously filed, divided, the reg-
ister holding that the State's selection was invalid, because of defective
bases, the base lands having passed to the State under the swamp
land grant, and for that reason recommended the rejection of the
State's application, and the receiver being of opinion that the parties
should bid for the tight of entry.

In the decision appealed from your office held that the State's
selection, as to the lands included in the Pearson survey, was prena-
turely filed, and for that reason rejected the list as to such lands, even
where there were no conflicts, and as to the lands without the Pearson
survey, held that there were prior appropriations of record at the
time of the filing of the list and also rejected the selections as to such
lands.

As to the lands included in the Pearson survey, your office decision
finds support in departmental decisions in cases of William Herth
(22 L. D., 385), Benson v. State of Idaho (24 L. D., 272), and Zeigler
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v. State of Idaho (30 L. D., 1); and as to the lands claimed in any law-
ful manner at the time of the official filing of the plat of such sur-
vey, the Department affirms your office decision rejecting the State's
selections. It can not be held, however, that the State's application
was illegal or void because received through the mails before 9 a. i.,
upon the date fixed for receipt of entries; at most it was irregularly
presented. Dickie v. Kennedy (27 L. D., 305).

On the filing of the plat of survey, intending applicants for lands
under the public land laws and those desiring to make selection of
any portion thereof under congressional grants, should have equal
opportunity in making claim to the lands. The manner of presenting
these claims is controlled entirely by departmental regulations.

If the State desires, she might, through the proper person, present
her list of selections at the local land office and in this manner would
be accorded the same consideration as other applicants present at the
time of opening the district land office. She may, however, forward
her list to the local office through the mails, but in the event that it
reaches that office before the time of opening, it should be considered
as proffered after the claims of all those present at the time of the
opening of the office have been received. Lewis v. Morris (27 L. D.,
113, 118).

Where, as in this case, the list was accepted as to lands not claimed
at the time of the filing of the plat, no good reason appears for, at
this day, canceling such selections, and to that extent, and for the
reasons herein given, your office decision is reversed and such selec-
tions will be permitted to stand unless other and sufficient reasons
appear for canceling the same, The reason assigned by the register
for rejecting a part of the list, viz., that the base passed to the State
under the swamp grant, is not sufficient to defeat the selection. State
of California (31 L. D., 335).
I As to the lands without the Pearson survey, so far as the same had
been appropriated by entry or otherwise, prior to the filing of the
list in question, your office decision is affirmed.

HOMESTEAD ONTEST-DEATII OF ENTRYMAN.

HEIRS OF STEVENSON V. CUNNINGHAM.

leath of a homestead entryman the right to the entry goes to his widow,
e of her death to his heirs, or devisee, free from defect on account of
ult on the part of the entryman in the matter of residence or otherwise,

and the widow, heirs, or devisee, as the case may be, may complete the entry
by either residing on the land or cultivating the same for the required period,
but need not do both.

Departmental decision in the case of Makemnson . Snider's Heirs, 22 L. D., 511,
overruled.
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Acting Secretary Ryan to the onmissioner of the Geeral Land Office,
(F. L. C.) May 23, 1904. (A. S. T.)

On October 26, 1892, Logan Burgess made homestead entry for the
NW. 4 of Sec. 21, T. 15 N., R. 16 W., Kingfisher land district,
Oklahoma.

On October 6, 1896, Charles 0. Owens filed an affidavit of contest
against said entry, charging that "Logan Burgess has abandoned said
tract and changed his residence therefrom for more than six months
since making said entry and next prior to the date herein; that said
tract is not settled upon and cultivated by said party as required by
law."

A hearing was had upon a notice which was served by publication.
Upon the testimony submitted by the contestant, the local officers
recommended the cancellation of the entry.

There was no appeal from said action of the local officers, and on
September 22, 1897, your office affirmed said action and held the entry
for cancellation. The entry was canceled, the case was closed, and
on November 30, 1897, Charles 0. Owens made homestead entry for
the land.

Logan Burgess died on December 24, 1894, leaving Elizabeth Bur-
gess, his widow, surviving. The fact of his death was not made known
to your office prior to the cancellation of said entry. Elizabeth Bur-
gess was subsequently married to a man named Cunningham, and on
learning that said entry had been canceled upon the contest of Owens,
she applied to reopen the case, alleging that she was lawfully married
to Logan Burgess on November 4, 1894; that he died on December
24, 1894, leaving her his widow and sole heir; that no notice of said
contest was ever served upon her, and that the land in question had been
cultivated for her each year since the death of said Logan Burgess.

Your office on July 2, 1898, reopened the case and directed that a
hearing be had between Owens and Mrs. Cunningham, which was
accordingly done, and on May 23, 1899, your office rendered a decision
wherein it was found that a portion of the land had been cultivated
each year since the death of Burgess, and held that the cultivation was
for the benefit of Mrs. Cunningham. You therefore held Owens's entry
for cancellation and reinstated the entry of Burgess.

Owens applied to reopen the case, and your office on March 29, 1901,
rejected his application.

O.n February 9, 1901, John Stevenson filed an affidavit of contest
against said entry of Burgess, alleging, in substance, that Burgess
never established his residence on the land; that he died in the fall of
1894, leaving Elizabeth Burgess his widow, who had since married a
man named Cunningham, and that she had at no time resided upon or
cultivated the land in question. Notice issued fixing the hearing for
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June 4, 1901, on which day both parties appeared. It seems that Mrs.
Cunningham had offered final proof in support of said entry and final
certificate had issued to her, and for that reason the local officers dis-
missed the contest, whereupon Stevenson filed a protest against the
final proof offered by Mrs. Cunningham. Said protest was forwarded
to vour office, and on June 28, 1901, your office ordered a hearing,
and on'November 2, 1901, forwarded to the local office the final proof
that had been submitted by Mrs. Cunningham.

Both parties appeared on November 11, 1901, and a hearing was had,
both offering testimony.

Stevenson died on April 1, 1902, and his widow. Nancy Stevenson,
was substituted as plaintiff.

On May 19, 1902, the local officers found in favor of the contestant
and recommended the cancellation of the entry, from which action the
defendant appealed to your office, where on September 5, 1903, a
decision was rendered affirming the action of the local officers and
holding the entry for cancellation, and from that decision the defend-
ant has appealed to this Departhient.

The proof shows that neither Logan Burgess in his lifetime, nor his
widow since his death, ever resided on the land in controversy.

In vour said decision of May 23, 1899, it was found that a portion
of the land had been cultivated each year since the death of the entry-
man, and that such cultivation inured to the benefit of Mrs. Cunning-
ham. This was an issue in the contest between Owens and Mrs.
Cunningham, and was expressly raised in her petition to reopen the
case. Testimonv was offered by both Owens and Mrs. Cunningham
bearing upon this issue, and your decision finding in her favor on this
question had become final, and hence the entry was not subject to a
second contest on that ground. However, the proof taken on the
contest of Stevenson abundantly shows that the land was cultivated
for Mrs. Cunningham each year after the death of the entryman up
to the time of the hearing. Logan Burgess had failed to pay for some
breaking that was done in his lifetime, and his widow paid for it after
his death. She rented the land to different persons, and had more
breaking done, and at the time of the hearing it was rented to a man
named McNight, who testified that he rented it from Mr. and Mrs.
Cunningham in 1899, and had held it under that lease ever since.

It is difficult to see how your office in view of this proof could find
as you did in said decision of September 5, 1903, that:

A decided preponderance of the testimony shows that the land was cultivated by
miscellaneous parties in their own interests and under the impression that the same
had been abandoned by the entryman before his death and later by his successor in
interest, the defendant.

As before stated, neither Logan Burgess in his lifetime nor his
widow after his death ever resided on the land in question, and it is
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now insisted in behalf of the contestant that inasmuch as the entry-
man died more than six months after making the entry, and without
establishing his residence on the land, it was incumbent upon his
widow to establish her residence there after his death in order to hold
the entry valid, and in support of this contention counsel cites the
case of Makemson . Snider's Heirs (22 L. D., 511), wherein it was
held (syllabus):

The failure of a homesteader in his lifetime to establish residence on the land, due
time having elapsed therefor prior to his death, and the subsequent failure of his
heirs to reside thereon, require the cancellation of the entry.

That decision seems to be based on the theory that a residence is
required on each homestead; in other words, that a home on the land
is essential to the validity of a homestead claim. While that is true
as a general rule, there are various exceptions to the rule. It is well
settled by a long line of decisions that where a homestead entryman
dies within six months after making his entry and without establish-
ing residence on the land, his heirs may complete the entry by proof
of cultivation and improvement of the land for the necessary period
and without the establishment of residence on the land. Swanson
v. Wisely's Heirs (9 L. D., 31); Stewart v. Jacobs (1 L. D., 636);
Brown v. Naylor (14 L. D.. 141). In all these and VariOuS other cases
it has been held that title to a homestead may be acquired without the
establishment of residence on the land.

Section 2291 of the Revised Statutes provides that in case of the
death of a homestead entrvman, if his widow, or in case of her death
his heirs, or devisee, shall prove by two credible witnesses " that he,
she, or they have resided upon or cultivated the same for the term of
five years immediately succeeding the time of filing the affidavit
. . .. e he, she or they . . ; . shall be entitled to a patent as
in other cases provided by law." This statute plainly allows the
widow or heirs of a deceased homestead entryman to complete the
entry, either by residing on the land, or by cultivating and improving
it for the specified period. and they are not required to do both, but
may adopt whichever they choose, and may thus earn title to the land
regardless of whether or not the entrynan had resided on the land.
Tauer v. The Heirs of Walter A. Mann (4 L. D., 433).

The case of Makemson . Snider's Heirs, SUprct, seems to be based
upon the theory that where the entryman was in default as to residence
at the tne of his death, his heirs take the entry subject to all the con-
sequences of his default, and that inasmuch as he could only have cured
his default by establishing his residence on the land prior to contest, it
was necessary for his heirs to cure his default by doing what he would
have been required to do had he lived.

Upon the death of the entryman the right to the entry was cast
upon his widow; it came to her as a valid, live, subsisting entry, free
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from anv taint or defect on account of the default of the entryman;
she was in no way chargeable with such default, nor required to cure
it, and the fact that it had been subject to contest during the lifetime
of the entryman did not affect her right to complete it in either of the
two ways provided by law-i. e., by residing on the land, or by culti-
vating it for the prescribed period. She chose the latter method, and
the entrv can not be canceled on the ground that she did not also adopt
the former. The affidavit of contest charges that she did not do either
of the things required by law, but, as above stated, it was found by
your office in the case of Owens . Burgess, reopened on the petition
of Mrs. Cuningham, that she had caused the land to be cultivated
each year since the entryman's death, and the proof in this case abun-
dantly shows the same fact. This was all that was required of her by
the law. She was not accountable for the past default of the entry-
man, and her entry can not be anceled without proof of default on
her part.

If a contest could be maintained against the heirs of a deceased entry-
man on account of his default, there is no limit of time within which
such a contest might be initiated prior to the issuance of patent, and
the heirs who may be ignorant of the entryman's default may expend
large suns of money in cultivating and improving the land, and after
they have done so and thus made the land valuable, it may be taken
from them upon a contest charging a default that existed long before
they had any connection with the land, and of which they had no
knowledge whatever. This would be manifestly unjust and inequi-
table, and therefore the law will not allow the cancellation of the entry
except for some default on their part, and in this case no such default
is shown on the part of the widow.

Your said decision is therefore reversed, said contest is dismissed,
and the entry will remain intact.

The case of Makemson v. Snider's Heirs, sra, and all other cases
in conflict with this decision are hereby overruled.

RAILROAD GRANT-ADJUSTMENT-ACT OF JULY 1, 1898.

NORTHERN PACIFIC RAILWAY COMPANY.

Lands lost to the Northern Pacific Railway Company within the primary limits of
the grant made by the joint resolution of May 31, 1870, do not constitute a suffi-
cient base for the selection of lands within the indemnity limits of the grant
made by the act of July 2, 1864; but where, prior to January 1, 1898, such a
selection was proffered, of lands properly subject to selection but for a home-
stead entry covering the same, and a valid base for such selection is substituted,
though subsequently to the act of July 1, 1898, the conflicting claims of the
entryman and the company as thus presented are subject to adjustment under
said act.
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Acting Secretary Ryan to te oinnissiover of the General land Offiee,
(F. L. C.) illay 23, 1904. (F. W. C.)

The Department has considered the appeal by the Northern Pacific
Railway Company from your office decision of September 5 last,
wherein it was held that the conflicting claims of said company and
James E. Stringer, to the S. of SE. and S. of SW. 4 of Sec. 25,
T. 29 N., R. 7 E., Seattle land district, Washington, are not subject to
adjustment under the provisions of the act of July 1, 1898 (30 Stat.,
597, 620).

From said decision it appears that the tract in question is within the
indemnity limits of the grant made in aid of the construction of the
Northern Pacific railroad by act of July 2, 1864 (13 Stat., 365), being
opposite the portion of the branch line extending from Ainsworth to
Tacoma in the State of Washington.

July 14, 1894, Stringer was permitted to make homestead entry of
this land. January 10 following, the company tendered an indemnity
list of selections, including this tract, known as list No. 56, which was
rejected by the local officers because of adverse claims of record.
Upon appeal the action of the local officers was affirmed by your office
decision of March 28, 1895.

June 30, 1902, Stringer submitted final proof upon his entry, upon
which final certificate was issued the same day. At the tine of the
proffer of the company's indemnity list of selections the company was
contending that the revocation of the indemnity withdrawals made on
account of this grant was in violation of law; that the grant was
deficient and that as a consequence an indemnity selection was not
necessary to prevent other disposition of the land within the indemnity
belt of its grant.

Certain cases were instituted in the courts to have judicially deter-
mined the rights of said company within its indemnity belt and said
cases were carried to the Supreme Court of the United States, but
therein the contentions of the company were not upheld, but the prac-
tice of this Department, which, refused to recognize any right within
the indemnity belt prior to the proffer of a good and sufficient selec-
tion, was sustained. These decisions of the court, however, were long
subsequent to the action by your office in sustaining the rejection of
the list in question. See Hewitt v. Schultz (180 U. S., 139).

The company did not appeal from the decision of your office of
March 28, 1895, but such decision was in accordance with the uniform
rulings of this Department, and it can not be held therefore that by
such failure to appeal the company abandoned its claim under its
proffered selection of this land.

In the list proffered January 10, 1895, the company designated as a
base for the selection in question portions of sections 21 to 27, T. 9 N.,
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R. 4 W., State of Washington, and said lands do not appear to have
since been used as a base for the selection of other lands. Said tracts
are within the primary limits of the grant extending northward from
Portland, Oregon, to Puget Sound, in aid of the construction of
which a grant was made by the joint resolution of May 31, 1870 (16
Stat., 378).

This Department has ruled that the grants made by the act of 1864
and the resolution of 1870 are to be adjusted separately, so that it
must be held that the base assigned for the tract in question in the
list as originally presented was not a sufficient base. The company
has since, however, substituted a new base for the selection in ques-
tion which upon examination is found by your office to be sufficient to
support the selection. This action, however, was taken after July 1,
1898, and the only question remaining to be considered is: Was the
claim of the company one which, in absence of all individual claims,
would enable it to have obtained title to this land? Your office deci-
sion appealed from found that it was not, because of the insufficient
base. This, however, does not seem sufficient, in the absence of an
adverse claim, to have prevented completion of title under the rail-
road selection. The land selected was otherwise subject to the selec-
tion, and it has been the uniform practice of this Department in the
matter of indemnity selections to permit railroad companies to supply
a new base for an existing selection where that originally presented is,
for any reason, held insufficient.

From a careful consideration of the entire matter it is the opinion
of this Department that the record discloses such conflicting claims to
this land on January 1, 1898, as are subject to adjustment under the
act of July , 1898, suipira, and the record is herewith returned that
the case may be disposed of under said act.

CED N P)RTION OF GREAT SIOUX INDIAN RESERVATION-SCHOOL
LANDS-ACT OF MARCH 30, 1904.

CIRCULAR.

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

lVsaxington, D. C., Afay 24, 1904.
Registers and Receivers, Chanterlain, Hur-on, Pierre, and Rapid City,

South Dakota.

GENTLEMEN: Your attention is called to the act of March 30, 1904
(33 Stat., 154), entitled "An act to authorize the State of South
Dakota to select school and indemnity lands in the ceded portion of
the Great Sioux Reservation, and for other purposes."

Said act provides-
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"That the State of South Dakota shall have the right to select school indemnity or
other lands granted to the State by the enabling act providing for the admission of
said State into the Union in the ceded portion of the Great Sioux Reservation in
South Dakota, and said lands are hereby made subject to such selection.

"SEc. 2. The general laws for the disposal of the public lands of the United States
are hereby extended and made applicable to the said ceded portion of the Great
Sioux Reservation in the said State."

No specific instructions are deemed neccessary under said act.
You will allow selections to be made of lands within the ceded por-

tion of the Great Sionx Reservation, by the proper State authorities,
of school indemnity and other lands granted to the State by the
enabling act of February 22, 1889 (25 Stat., 676), and you will also allow
entriesto be made of such lands under the general laws for the dis-
posal of the public lands of the United States, being governed by exist-
ing rules and regulations appertaining thereto.

Very respectfully,
J. H. FIMPLE, Acting (Oonmniuioner.

Approved:
THOS. RYAN, Acting Secretary.

INDIAN HOMESTEAD-ALIENATION BY HEIRS-ACT OF MAY -2, 1902.

JiM CROW.

The provisions of the act of May 27, 1902, authorizing the sale and conveyance of
inherited Indian lands by the heirs of a deceased allottee, apply to the heirs bf
all Indian claimants for portions of the public lands, to whom a trust or other
patent containing restrictions upon alienation has been issued, whether the claim
was initiated under what are known as Indian homestead laws or under Indian
allotment laws.

Assistant Attorney-General Campbell to the Secretary f the Inierior,
i/Lay 25, 1904. (W. C. P.)

The Commissioner of Indian Affairs, by letter of April 16, 1904,
.having asked whether lands inherited from a deceased Indian home-
steader come within the provisions of the act of May 27, 1902 (32 Stat.,
245, 275), authorizing the sale and conveyance of inherited Indian lands,
the matter has been referred to me for opinion.

The act of May 27, 1902, provides:

That the adult heirs of any deceased Indian to whom a trust or other patent con-
taining restrictions upon alienation has been or shall be issued for lands allotted to
him may sell and convey the lands inherited from such decedent, but in case of minor
heirs their interests shall be sold only by a guardian duly appointed by the proper
court upoin the order of such court, made upon petition filed by the guardian, but all
such conveyances shall be subject to the approval of the Secretary of the Interior,
and when so approved shall convey a full title to the purchaser, the same as if a final
patent without restriction upon the alienation had been issued to the allottee. All
allotted land so alienated by the heirs of an Indian allottee and all lands so patented
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to a white allottee shall thereupon be subject to taxation under the laws of the State
or Territory where the same is situate: Protided, That the sale herein provided for
shall not apply to the homestead during the life of the father, mother, or the minor-
ity of any child or children.

In the case submitted, Jim Crow, a Winnebago Indian, made home-
stead entry for the NE. of NW. , Sec. 33, T. 26 N., R. 11 E., Wis-
consin, upon which he made final proof in 1896. A patent was issued
to him containing the stipulation that the land should " not be subject
to alienation or ncumbrance either by voluntarv conveyance or bv the
judgment, decree or order of anv court, or subject to taxation of any
character, but shall be and remain inalienable and not subject to taxa-
tion for the period of twenty years from the date of the patent issued
therefor," as provided in section 5 of the act of January 18, 1881 (21
Stat., 315, 317).

This Indian, it is stated, died in 1899, leaving one heir, a nephew.
This land was not in a strict technical sense "alloted" to the Indian,
but in all other respects the case comes within the letter of the act of
May 27, 1902, and in all respects comes within the spirit of that law.
The earlier provisions for allowing Indians to acquire title to public
lands conferred upon them a right to make homestead entry, coupled,
however, with restrictions upon alienation.

By the act of March 3, 1875 (18 Stat., 402, 420), it was declared that
any Indian the head of a family or twenty-one years of age, who shall
have abandoned his tribal relations, shall be entitled to the benefits of
the homestead law of May 20, 1862 (12 Stat., 392), with a proviso that
the title of lands thus acquired shall not be subject to alienation or
lncumbrance for a period of five years from date of the patent issued
therefor. The act of January 18, 1881, sprea, extends the period of
non-alienation as to the Winnebagoes, making it twenty years. The
act of July 4, 1884 (23 Stat., 76, 96), provided that Indians then or
thereafter located on public lands might avail themselves of the home-
stead laws as fully and to the same extent as citizens of the United
States and that lands thus acquired should be held in trust as follows:

All patents therefor shall be of legal effect, and declare that the United States does
and will hold the land thus entered for the period of twenty-five years, in trust for
the sole use and benefit of the Indian by whom such entry shall have been made,
or, in case of his decease, of his widow and heirs according to the laws of the State
or Territory where such land is located, and that at the expiration of said period the
United States will convey the same by patent to said Indian, or his widow and heirs
as aforesaid, in fee, discharged of said trust and free of all charge or incumbrance
whatsoever.

- This was followed soon after by the general allotment act of Febru-
ary 8, 1887 (24 Stat., 388), which, after providing for allotments of
lands in Indian reservations, declared that any Indian not residing
upon a reservation who shall make settlement upon lands of the United
States may have the same allotted to him and his children in quantities
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and manner prescribed for Indians residing upon reservations. The
provision in this act as to the form, effect, and conditions of patents
to be issued is the same as that of the act of 1884, sra. The general
allotment act, so far as it affects public lands, and the preceding Indian
homestead provisions, are so clearly connected that they should be
construed in pars m.rcateria as relating to the same subject-matter. The
later allotment act but carries forward the policy of the former enact-
ments to give Indians a right to secure homes upon the public domain.

Congress has recognized that allotment claims are of the same
nature as homestead rights. A und had been provided for assisting
Indian homesteaders and carried upon the books of the Treasury
Department under the title " Homesteads for Indians," and by the act
of March 3, 1891 (26 Stat., 989, 1007), the Secretary of the Interior
was authorized and directed to apply the balance of this fund for the
employment of allotting agents "to assist Indians desiring to take
homesteads under section 4," of the act of February 28, 1887.

Here Congress characterized claims under the allotment act as
homesteads. Claims under the various laws relating to Indian home-
steads may with equal propriety be characterized as allotments. In
fact the terms mean substantially the same thing so far as the laws in
which they are found affect the public lands and so far as the interests
of the Indian claimant are concerned.

This Department has considered Indian homesteads upon practically
the same footing as Indian allotments upon the public lands. It is
held that the government is bound to protect the rights of the Indian
homesteader during the trust period, that no preference right of entry
is obtained by contest against an Indian homestead and a relinquish-
ment of an Indian homestead entry does not become effective until
approved by this Department. (Doe Jim, 32 L. D., 291.) These rules
apply also to Indian allotments. The control, jurisdiction and obliga-
tions of the Department are the same in one case as in the other.

The objects of the laws relating to Indian homesteads are the same
as those relating to Indian allotments on the public lands, the status
of the Indian claimant is the same under both classes of laws, the
duties and obligations of the government are the same. Both the
legislative and the executive branches of the government have recog-
nized these similarities of purpose in the laws, standing of claimants
thereunder, and obligations of the government. These facts lead
irresistibly to the conclusion that said provision of the act of May 27,
1902, should be construed to include within its intendment and pur-
view, heirs of Indian claimants for portions of the public lands, to
whom a trust or other patent containing restrictions upon alienation
has been issued, whether the claim was initiated under what are
known as Indian homestead laws or under Indian allotment laws.

Approved:
Taos. RYAN, Acting Secretary.
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REPAYMENIT-I)ESERT LAND ENTRY-COMPACTNESS.

PETER J. BACCA.

Where a part of a desert land entry is voluntarily relinquished by the entryman,
repayment of the purchase money paid on such relinquished portion will not be
allowed, on the ground that the entry was non-compact and could not have been
confirmed, where the entry upon its face does not show such a departure from
a reasonable requirement of compactness as would necessarily preclude its con-
firmation, and it is not shown by the record, or otherwise disclosed, that said
entry was not as compact as the situation of the land and its relation to other
lands would admit of.

Acting Secretary Ryan to the Connissioner o the General Land
(F. L. C.) Qffiee, HMay 25, 90.1. (C. T, G.) .

An appeal has been filed by Peter J. Bacca from the decision of
your office of Jannarv 20, 1904, denving his application for repayment
of a portion of the purchase money paid by him on desert land entry
No. 169, made February 3, 1899, at Pueblo, Colorado.

The entry originally embraced lot 4, Sec. 3, T. 32 S., SE. SE. i,
N. SE. 4> SE. NE. 4, Sec. 33, and SW. 4 SW. 4 W. NW. i,
Sec. 34, T. 31 S., R. 64 W. March 30, 1903, Bacca relinquished lot
4, Sec. 3, and the land in section 34, without prejudice to his right to
make final entry for the remainder of his claim, to wit, the land in
section 33.

As set forth in the decision from which the appeal herein is taken,
the inal proof papers of Bacca, filed April 7, 1903, show that the
relinquished portion of his entry remained unreclaimed for want of
sufficient water to irrigate the same. The application for repayment
was denied by your office because of voluntary relinquishment on the
part of the entryman and it did not appear that the entry was errone-
ously allowed and could not be confirmed, or that it was canceled in
part for conflict, within the purview of the act of June 16, 1880 (21
Stat. 287).

The allegation is made on appeal here that the entry was errone-
ously allowed and could not have been confirmed because it was non-
compact in form. No attempt is made to show that the entry could
have been made in different form from that in which it was allowed,
attention merely being called to its face. Even if it be conceded that
the entry on its face did not conform to the requirements of the stat-
ute and the regulations thereunder in the matter of compactness, that
would not necessarily have justified the rejection of Bacca's desert
land application or precluded the confirmation of the entry. It must
also appear that the entry was not as compact "as the situation of the
land and its relation to other lands will admit of." This condition is
not clearly determinable from the plat of survey and field notes, nor
is it otherwise disclosed. But the case is similar to that of Chester
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Call (32 L. D., 471), both as to the available information regarding
the surroundino' conditions of the entry at the time it was made and
as to its face, wherein it was said:

It is not at all conclusive that there was a violation of the statutory requirement
of compactness in the allowance of this entry. It is not clearly determinable from
the plat of survey and field notes, nor is it otherwise disclosed, that said entry was
not as nearly in the form of a technical section as the situation of the land and its
relation to other lands would admit of. Besides, upon its face the entry does not
show such a departure from any reasonable requirement of compactness as would
necessarily preclude its confirmation.

It is impossible-to escape the conclusion that the entry was one that
would have been confirmed in its entirety had Bacca complied with the
law as to reclamation, a matter solely within his province. Under
the circumstances his relinquishment of a portion of the entry can be
regarded in no other light than a voluntary act, which, under a long
line of decisions, does not constitute a proper ground for repayment.

The decision of our office is affirmed.

FOREST RESERVE-INDIAN ALLOTMENTS-ACT OF JINE 4, 1897.

OPINION.

Land within a forest reserve covered by an Indian allotment may constitute a proper
basis for exchange under the provisions of the act of June 4, 1897.

Asistant Attorney General Cainp hell to the Secretary ?f the Interior,
Alay 26, 1904. (W. C. P.)

The Department of Agriculture has recommended the establishment
of a forest reserve in northern California to be known as the Modoc
Forest Reserve. A number of Indian allotments are located within
the boundaries proposed for this reservation and you have requested
my opinion whether these allotments will form bases for exchanges
under the provisions of the act of June 4, 1897 (31 Stat., 11, 36). The
provision in question reads as follows:

That in cases in which a tract covered by an unperfeeted bona fide claim or by a
* patent is included within the limits of a public forest reservation, the settler or owner

thereof may, if he desires to do so, relinquish the tract to the Government, and may
select in lieu thereof a tract of vacant land open to settlement not exceeding in area
the tract covered by his claim or patent; and no charge shall be made in such cases
for making the entry of record or issuing the patent to cover the tract selected: Pro-
vided further, That in cases of unperfected claims the requirements of the laws respect-
ing settlement, residence, improvements, and so forth, are complied with on the
new claims, credit being allowed for the timne spent on the relinquished claims.

The purpose of this provision is to eliminate, so far as mity be prac-
ticable, private holdings within the boundaries of forest reserves. It
is desirable both for the convenient and effective protection of the
timber within the reserve and for the relief of the private holder.
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The Indian allottee to whom a first or trust patent has been issued,
is a private holder entitled to the same measure of relief as any other
individual and it is just as important that his rights within the reserve
be eliminated as that any other individual rights should be gotten out
of the way. The status of such an allottee after the issuance of a first
patent has been likened to that of a homestead claimant after a final
certificate has been issued. The right of such a homestead claimant
to enjoy the benefits of the act of 1897 can not be questioned. The
Indian allottee has apparently been placed in even a better position
than the homestead claimant. By the act of April 23, 1904 (33 Stat.,
297), it is provided that no conditional patent in favor of an Indian
allottee, except in cases therein specified, shall be subject to cancella-
tion without authority of Congress. There seems to be no good
ground for holding that an Indian allottee mav not claim the benefits
of the exchange provisions in the act of June , 1897.

There is a possibility that any one of these Indian allotments may
at any time become a proper base for a lieu selection under said act.
By section 7 of the act of May 27, 1902 (32 Stat., 245, 275), it is pro-
vided that the adult heirs of any deceased Indian to whom a trust
patent has been issued for lands allotted to him may sell and convey
the lands thus inherited. The mere fact that an allotment may be
located within the boundaries of a forest reserve would not prevent a
sale thereof by the heirs of a deceased Indian allottee.

After careful consideration of the question, I am of opinion, and so
advise you, that in determining the boundaries of the proposed forest
reserve, Indian allotments should be considered as coining within the
exchange provision of the act of June 4, 1897.

Approved:
Tios. RYAN, Acting Secretary.

FOREST RESERVATION-YOSEMITE NATIONAL PARIK-WAGON ROAD.

OPINION.

The Secretary of the Interior has authority to permit the owner of lands within the
Yosemite National Park to construct and use a wagon road over the park lands,
to be at all times under the exclusive control of the former, where necessary for
the purpose of ingress and egress in the appropriate development and utilization
of the latter's property, under such restrictions and regulations as shall "provide
for the preservation from injury of all timber, mineral deposits, natural curiosi-
ties, or wonders within said reservation, and their retention in their natural
condition."

Asvststant Attorney General Capbell to the Secretary of the Interior,
Alay 26, 1904. (F. H. B.)

I am in receipt, by your reference of the 7th instant, of the appli-
cation of A. H. Ward for permission to construct, " under such reason-
able rules as the Secretary of the Interior may prescribe and under his
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supervision and at applicant's own cost and expense and without cost
or liability on the part of the United States," a wagon road commenc-
ing at a point on the north bank of the Merced river at the western
boundary of the Yosemite National Park, in California, thence in a
general easterly direction, following the general course and grade of
said river, " to the junction of the Coulterville toll road with the road
owned bv the State of California," etc., for purposes of ingress and
egress from certain mining claims and patented lands claimed to be
held and owned by the applicant. I am asked for my "opinion upon
the question, whether the Secretary of the Interior is authorized to
grant the privileges desired."

By the act of October 1, 1890 (26 Stat., 650), whereby the reserva-
tion now known as the " Yosemite National Park " was established and
the lands therein described were "reserved and withdrawn from
settlement, occupancy, or sale under the laws of the United States, and
set apart as reserved forest lands," no specific authority is given the
Secretary to grant any such permission as is here sought. Nor is
such authority conferred by any subsequent statute. The reservation
act does provide, however, that nothing therein contained shall be
construed to affect " any boiwagde entry of land made within the limits"
of the reservation " under any law of the United States prior to the
approval" of the act. In an opinion, rendered July 20, 1897 (25 L. D.,
48), and approved by the Secretary of the Interior, Assistant Attorney
General Van Devanter held the mining claim there under consideration,
owned by a Mr. Cordes, to fall within the terms of the saving clause
of the act, and added (p. 51):

The necessary use of the park lands for. purpose of ingress and egress Mr. Cordes
should, in my opinion, be permitted to enjoy, subject to such reasonable rules as the
Secretary of the Interior may make under the authority given him in said act (See
opinion of Mr. Assistant Attorney General Shields, dated January 5, 1892, in case of
Hite Lode and Mill Site). This will apply, of course, to the use of the trail already
constructed by him along Bloody Canon.

The applicant, Ward, does not ask the grant of a "right of way "-an
easement chargeable upon the park lands-but merely a license or bare
permission to construct, at his own cost and without in any wise
affecting the rights of the United States, a wagon road over certain of
the park lands, to be used by him, when completed, for purposes of
ingress and egress in connection with his claimed lands within the
reservation, but to be at all times under the exclusive control of the
Secretary of the Interior and subject to such ultimate disposition and
further use as the latter may prescribe or permit. In the application
it is stated that the route therein outlined is now covered by a narrow
and at some points dangerous trail, traversable only by a man or horse;
so that the extent of the permission sought is, practically, to convert
that trail into a passable and safe wagon road.
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I have no doubt, and so express the opinion, that you have authority
to extend such permission, upon satisfactory evidence of the appli-
cant's right of possession of or title to the lands claimed by him and
that the construction and use by him of such a road is a " necessary
use of park lands for purpose of ingress and egress" in the appropriate
development and utilization of his property; the permission given to
be enjoyed under such restrictions and regulations as shall " provide
for the preservation from injury of all timber, mineral deposits, nat-
ural curiosities, or wonders within said reservation, and their reten-
tion in their natural condition."

Approved:
THOS. RYAN, Acting Secretary.

SWAIP LANDS-KLAMATH INDIAN RESERVATION.

STATE OF OREGON.

Lands in the State of Oregon reserved under the treaty concluded October 14, 1864,
with the Kilamath and other tribes of Indians, were reserved in pursuance of a
law enacted prior to the swamp land grant of May 12, 1860, to said State, and
for that reason are excepted from the operation of said grant.

Acting Secretary Ryan to the Comm issioner qf the General land Oce,
(F. L. C.) JMay 26, 1904. (F. W. C.)

The Department has considered the appeal by the State of Oregon
from your office decision of November 18, 1903, wherein you held
that the lands within the Klamath Indian reservation, in said State,
are excepted from the operation of the grant of swamp lands to said
State, made by the act of March 12, 1860 (12 Stat., 3), the first sec-
tion of which provides as follows:

That the provisions of the act of Congress entitled "An act to enable the State of
Arkansas and other states to reclaim the 'swamp lands' within their limits,"
approved September twenty-eight, eighteen hundred and fifty, be, and the same are

hereby, extended to the States of Minnesota and Oregon: Provided, That the grant
hereby made shall not include any lands which the government of the United
States may have reserved, sold, or disposed of (in pursuance of any law heretofore
enacted) prior to the confirmation of title to be made under the authority of the said

act.

The lands in question were at the date of the passage of the act of
1860 within what is commonly known as Indian country, not embraced
within any defined reservation, but the Indian title thereto had not
been extinguished; in fact, no treaty had yet been made with the
bands of Indians occupying these lands looking to the extinguishment
of such title. That it was within the power of Congress to grant such
lands, subject to the Indian right of occupancy, can not be questioned.
See Buttz v. Northern Pacific R. R. Co. (119 U. S., 55), and cases
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therein cited. The question for consideration in this case is as to
whether these lands were reserved, sold or disposed of (in pursuance
of any law enacted prior to 1860) prior to the confirmation of title to
be made under the swamp land grant, for if they were they are specifi-
cally excepted from the swamp land grant to the State.

It becomes necessary to examine the legislation of Congress with
regard to Indian rights within the former Territory, now State, of
Oregon, in order to determine this matter.

The act of August 14, 1848 (9 Stat., 323), established the territorial
government of Oregon and by section one provided-

That nothing in this act contained shall be construed to impair the rights of person
f or property now pertaining to the Indians in said Territory, so long as such rights

shall remain unextinguished by treaty between the United States and such Indians,
or to affect the authority of the government of the United States to make any regula-
tion respecting such Indians, their lands, property, or other rights, by treaty, law,
or otherwise, which it would have been competent to the government to make if
this act had never passed.

This act gives plain recognition to the Indian title or right of occu-
pancy as theretofore exercised within the boundaries of the Territory
thereby established, and clearly establishes a policy with espect to
the extinguishment of such title or right of occupancy in pursuance of
which a treaty between the United States and the Klamath and Modoc
tribes and Yahooskin bands of Snake Indians, was concluded October
14, 1864, and proclaimed February 17, 1870 (16 Stat., 707). By this
treaty said tribes of Indians ceded to the United States all their right,
title and claim to all the country theretofore claimed by them, the same
being referred to by boundaries specifically described in article 1 of
said treaty, but it was provided that a certain described tract within
the country ceded, should be set apart as a residence for the Indians
and held and regarded as an Indian reservation, the same being also
specifically described in said article 1 of the treaty. The reservation
established under this treaty includes the lands here in question and
within its boundaries a large portion of the lands have been allotted
to the individual members of the tribes through the intervention of
the Indian Bureau of this Department, but patents have not as yet

S issued upon said allotments.
While the allotments were in progress, the State indicated a pur-

pose to claim portions of the land under the swamp land grant, and
upon the matter being reported to this Department you were directed
January 4, 1901 (30 L. D., 395), to give notice to the governor of
Oregon of all surveys that had been or might thereafter he completed
and confirmed within the limits of the Klamath Indian reservation in
said State, to the end that any claim the State might desire to make
to any of such lands under the swamp land grant, might be presented
at the earliest date; and in accordance with the notice thus given, on
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November 17, 1902, the United States surveyor-general for the district
of Oregon reported to your office what is known as swamp land list
No. 82, embracirg a total area of 92,378.09 acres of land within the
limits of this reservation. Notice of the tracts thus claimed by the
State was given by your office to the Commissioner of Indian Affairs
and from his report made thereon it appears that allotments have been
heretofore mnade to individual Indians embracing 55,281.84 acres of
the lands included in said list No. 82. This list of swamp selections
has never received departmental approval, so that there has been no
confirmation of title to such lands under the swamp land grant.

In the case of State of Minnesota (27 L. )., 418), which involved
a construction of the swamp land grant of March 12, 1860, it was held
that "the issuance of patent is the final and only act of confirmation
of title under the swamp land grant, and as no patent has vet issued
for any of these lands it follows that the reservation was made before
the title of the State to any of the lands therein was confirmed." The
lands in question in that case were within what is known as the White
Earth reservation in the State of Minnesota. Those lands were origi-
nally embraced within the Indian country, but were ceded to the
United States by treaty of February 22, 1855 (10 Stat., 1165), and
remained unreserved public lands of the United States free from any
Indian claim, until reserved under the treaty of May 7, 1864 (13 Stat.,
693). It was, therefore, held that the swamp lands within the limits
of that reservation passed to the State under the swamp land grant of
1860. See also State of Minnesota (32 L. D., 328).

In the matter of the lands included within the Klamath Indian res-
ervation in the State of Oregon, the Indian title still remains unextin-
guished and such title was in the same condition at the date of the
passage of the swamp land grant of 1860 as it was after the treaty of
1864. The treaty concluded in 1864 and proclaimed in 1870 but
reduced the extent of the possession of these Indians, and was made
in pursuance of the policy declared by the act of August 14, 1848,
supra; hence, the reservations provided for therein were established
in pursuance of a law enacted prior to the swamp land grant of 1860.

In this connection see also State of Minnesota (22 L. D., 388),
wherein it was held that lands within the Red Lake Indian reservation
in the State of Minnesota, having a status very similar to the lands
here in question, were held to have been excepted from the grant of
swamp lands made to that State by the act of March 12. 1860, supra.
In the opinion of this Department therefore the grant made by the
act of March 12, 1860, did not include any of the lands within the
Klamath Indian reservation.

Your office decision is accordingly affirmed and the list of selections
presented on behalf of the State of Oregon November 17, 1902, for

anis within the Klamath Indian reservation will stand rejected.
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REPAYMiENT-DESERT LAND ENTRY-COMPACTNESS-CHARACTER OF
LAND.

HEIRS OF GILBERT S. BAILEY.

Repayment of the purchase money paid on a desert land entry will not be allowed.
on the ground that the entry is non-compact, where upon its face the entry does
not show such a departure from a reasonable requirement of compactness as
would necessarily preclude its confirmation.

Where land entered under the desert land law is not of the character subject to entry
under that law, but is expressly represented by the entryman to be of such char-
acter, and the entry is allowed upon such representation, the entry is not " erro-
neously allowed" within the meaning of the repayment law, and the entryman
is therefore not entitled to repayment of the purchase money paid on such entry.

Acting Secretary Ryan to te Gomi)ntsioner of the General Land Office,
(F. L. C.) fay 28, 1904. (C. J. G.)

An appeal has been filed by the heirs of Gilbert S. Bailey from the
decision of your office of April 5, 1904, denying their application for
repayment of the purchase money paid by said Gilbert S. Bailey on
desert land entry No. 930, for the W. 4 SE. 4, SW. 4, Sec. 8, SE. ,
Sec. 7, NE. and N. SE. , Sec. 18, T. 31 N., R. 69 W., Cheyenne,
Wyoming.

The entry was made October 17, 1883, and canceled May 1, 1889,
for failure to make final proof and payment. Repayment is claimed
on the ground that the entry was non-compact in form. Your office
finds:

The entry was allowed at the proper price (].25 per acre), it was as compact in
form as the nature and prior appropriation of surrounding lands would permit and
was otherwise regular and lawful.

Upon examination the Department is of opinion that the finding in
the case of Chester Call (32 L. D., 471), to wit: "Upon its face the
entry does not show such a departure from any reasonable require-
ment of compactness as would necessarily pieclude its confirmation,"
is applicable to this case, and it is so held.

In a supplemental appeal filed in behalf of these heirs, it is alleged
that the land involved was not desert in character. When the entry-
man in this case filed his declaration he represented said land to be
desert in character, and like representations were made by his wit-
nesses. In the case of George A. Stone (25 L. D., 110), it was said:

Stone's desert land entry was not "erroneously allowed." The "allowance" is
the act of the local officers, and not the act of the entryman. Upon the showing
made by Stone and his two witnesses, the land appeared to be desert in character
and it became the duty of the local officers to allow his application to enter. Had
the entryman sustained the allegations made in his application, the entry would not
have been canceled. Unfortunately for him, these allegations were not sustained,
and the entry was canceled because the land was not desert in character. Upon the
proof presented the allowance of the entry was correct. The error was not in the
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"allowance," but in the proofs presented by the entryman. This, then, is not a
case where the entry was "erroneously allowed," and itis not one in which the law

authorizes me to cause repayment to be made.

And in the same ease, on review (25 L. D., 111), it was held, syllabus:

If the land entered is not of the character contemplated by the law under which

the entry is made, but is expressly represented by the entryman to be of such char-

acter, and the allowance of the entry is procured by such representation, the entry

in such case is wrongfully procured, and not "erroneously allowed" within the
meaning of the repayment law.

In the case of William M. Bernard (2 L. D., 693), it was held, syllabus:

Where one relinquishes a desert land claim on the assumption that the land is in

fact agricultural, he is estopped by his prior proofs from denying its desert land char-
acter, and is not entitled to repayment.

In the case of Kern Oil Co. et al. . Clarke (on review, 31 L. D.,
288, 300), it was said:

The land officers are not required, and from the nature of things could not be

required, to take judicial cognizance of the physical condition of lands with respect
to which, in the discharge of their duties, they are called upon to act.

The decision of your office is hereby affirmed.

REPAYMENT-DE:ERT LAND ENTRY-COMPACTNESS-CHARACTER OF
LAND.

JOHN C. CHARLTON.

Repayment of the purchase money paid on a desert land entry will not be allowed,
on the ground that the entry is non-comnpact, where upon its face the entry does
not show such a departure from a reasonable requirement of compactness as
would necessarily preclude its confirmation.

The act of entering land under the desert land law carries with it the necessary
implication that the land is susceptible of reclamation, and the entryman is not

entitled to repayment of the purchase money paid on such entry on the ground
that the location and position of the land is such that it can not be reclaimed.

The act of March 3, 1877, places the burden of proof as to the character of the land

entered thereunder upon the entryman and his witnesses, and where he states
in his declaration that he has personally examined the land and each legal subdi-
vision thereof, repayment of the purchase money paid on such entry will not be

made on the ground that the land is not of the character contemplated by

the law.

Acting Secretary Ryani to the (ois.sioner of the General Land OffYce,
(F. L. C.) /fay 31, 1904. (C. J. G.)

An appeal has been filed by John S. Charlton from the decision of
your office of April 26, 1904, denying his application for repayment
of the purchase money paid by him on desert land entry No. 27, Ute
series, for the N. 4 NW. a-, SW. 4 NW. 4, Sec. 17, S. 4 SW. 4, Sec. 8,
and S. i SE. 4, Sec. 7, T. 1 S., R. 1 W., Montrose, Colorado.
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The entry was made March 10, 1892, and canceled June 10, 1897,
because the statutory period in which to submit proof had expired.
Repayment is claimed on two grounds, viz:. That the entry was non-
compact in form, and the land was not desert in character. With
respect to the first ground the case is clearly covered by that of Ches-
ter Call (32 L. D., 471), wherein it was said: "Upon its face the
entry does not show such a departure from any reasonable require-
ment of compactness as would necessarily preclude its confirmation."
There is nothing in the desert land act or in the regulations there-
under that requires an entry to be absolutely in square form. Under
the second ground it is alleged that the land entered was " high bench
or mesa land, fully 140 feet above the level of any stream, and there-
fore irreclaimable." Notwithstanding these alleged conditions the
entryman stated in his declaration that he applied to enter the land
after an actual personal examination of each and every legal subdi-
vision thereof, and undoubtedly on the assumption that it was suscep-
tible of irrigation. In paragraph 10 of the circular of your office of
June 27, 1887 (5 L. D., 708), it is stated, among other things, that a
person who makes a desert land entry before he has secured a water
right does so at his own risk. In the case of Lucy C. Hallatk (24
L. D., 542), wherein repayment was denied, it was said:

The land was subject to entry and was regularly entered. No error or mistake of
any kind, with respect to the entry, was made on the part of the government. If
any error or mistake was made, it was simply an error of judgment on the part of
the'entryman, as to whether the portion of the entry afterwards canceled, could be
reasonably and successfully reclaimed. The land embraced by the entry was volun-
tarily selected by the entryman, but failing to reclaim a portion of the entry, she exe-
cuted a relinquishment of that portion and, hence, the cancellation.

The act of entering land under the desert land law carries with it
the necessary implication that the land is susceptible of reclamation.
The act of March 3, 1877 (19 Stat., 377), places the burden of proof
as to the character of the land entered thereunder upon the entryman
and his witnesses. Section 2 of said act is as follows:

That all lands exclusive of timber lands and mineral lands which will not, without
irrigation, produce some agricultural crop, shall be deemed desert lands within the
meaning of this act, which fact shall be ascertained by proof of two or more credible
witnesses under oath, whose affidavits shall be filed in the land office in which said
tract of land may be situated.

This feature is controlled by the rule in the case of George A. Stone
(on review, 25 L. D., 111), the syllabus of which is:

If the land entered is not of the character contemplated by the law under which
the entry is made, but is expressly represented by the entryman to be of such char-
acter, and the allowance of the entry is procured by such representation, the entry
in such case is wrongfully procured, and not "erroneously allowed," within the
meaning of the repayment law.

669



DECISIONS RELATING TO THE PUBLIC LANDS.

In the case of William M. Bernard (2 L. D., 693), it was held,
syllabus:

Where one relinquishes a desert land claim on the assumption that the land is in
fact agricultural land, he is estopped by his prior proofs from denying its desert land
character, and is not entitled to repayment.

That an abandonment is equivalent in effect to a relinquishment
needs no demonstration. In the case of Kern Oil Co. et al. v. Clarke
(on review, 31 L. D., 288, 300), it was said:

The land officers are not required, and from the nature of things could not be
required, to take judicial cognizance of the physical condition of lands with respect
to which, in the discharge of their duties, they are called upon to act.

The decision of your office herein is affirmed.

HOMESTEAD-NEBRASKA LANDS-ACT OF APRIL 28, 1904.

CIRCULAR.

DEPARTMENT OF THE INTERIOR,
GENERAL LAN I) OFFICE,

11Washington, D. C., May 31, 1904.
Regtters and Receivers ti S. Land Offces, Xebraska.

GENTLEMEN: I inclose herewith a printed copy of the act of Con-
gress, approved April 28, 1904 (33 Stat., 47), entitled "An act to
amend the homestead laws as to certain unappropriated and unreserved
lands in Nebraska."

It is directed by the law that in that portion of the State of Nebraska
lying west and north of the line described therein, and marked in red
ink upon the map transmitted herewith, upon and after June 28, 1904,
except for such lands as may be hereafter and prior to said date excluded
under the proviso contained in the first section thereof, homestead
entries may be made for and not to exceed in area 640 acres, the same
to be in as nearlv a compact form as possible, and must not in any event
exceed 2 miles in extreme length.

Under the provisions of the second section, a person who within the
described territory has made entry prior to April 28, 1904, under the
homestead laws of the United States, and who now owns and occupies
the lands theretofore entered by him, may make an additional entry of a
quantity of land contiguous to his said homestead entry, which, added
to the area of the original entry, shall make an aggregate area of not
to exceed 640 acres; and he will not be required to reside upon the
additional land so entered, residence upon the original homestead being
accepted as equivalent thereto; but final entry will not be allowed on
such additional land until five years have elapsed after making the
entry.
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Such additional entry must be for contiguous lands and the tracts
embraced therein must be in as compact a form as possible, and the
extreme length of the combined entries must not in any event exceed
2 miles.

In accepting entries under this act the compliance thereof with the
requirement as to compactness of form should be determined by the
relative location of the vacant and unappropriated lands, rather than
by the quality and desirability of the desired tracts.

By the second proviso of section 3, such entrymen who now own
and occupy their homesteads are allowed a preferential right for
ninety days after April 28, 1904, within which to make the additional
entry allowed by section 2 of the law.

Until the period of ninety days after the passage of the act has
elapsed you will require parties making entry to furnish a special
affidavit to the effect that the lands applied for are not adjoining the
land of any entryman, other than himself or herself, who is entitled
to the preferential right under said law.

By the first proviso of section 3, any person who has made a home-
stead entry prior to his application for entry under this act, and has
resided upon and cultivated the same for the period required by law,
will be allowed to make an additional entry for a quantity of land,
which added to the area of the land embraced in the former entry. shall
not exceed 640 acres, but residence and cultivation of the additional
land- will be required to be made and proved as in ordinary homestead
entries.

Under said act no bar is interposed to the making of second home-
steads for the full area of 640 acres by parties entitled thereto under
existing laws, and applications therefor will be considered under the
instructions of the respective laws inder which they are made.

Upon final proof, which may be made after five years and within
seven years from date of entry, the entrvman must prove affirmatively
that he has placed upon the lands entered permanent improvements of
the value of not less than $1.25 per acre for each acre, and, with the
exception of those entitled to make additional entries of adjoining
land under section 2, such proof must also show residence upon and
cultivation of the land for the five-year period as in ordinary home-
stead entries.

A person who has a homestead entry upon which final proof has not
been submitted and who makes additional entry under the provisions
of section 2 of the act will be required to submit his final proof in the
original entry within the statutory period therefor, and final proof
upon the additional entry will also have to be submitted as hereinbefore
set forth.
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In the making of final proofs the homestead proof forms will be
used, modified when necessary in case of additional entries made under
the provisions of section 2.

It is provided by section 3 that the fees and commissions on all
entries under the act shall be uniformly the same as those charged
under the present law for a maximum entry, at the minimum
price, viz, at te time application is made, $14, and at the time
of making final proof, $, to be payable without regard to the area
embraced in the entry.'

In case the combined area of the subdivisions selected should upon
applying the rule oS approximation thereto be found to exceed in area
the aggregate of 640 acres, the entryinan will be required to pay the
minimum price per acre for the excess in area.

Entries made inder this act are not subject to the commutation pro-
visions of the homestead law.

Before said act shall become operative you will be advised as to the
lands that it may be deemed practicable to irrigate under the national
irrigation law or by private enterprise which will be excluded from
entry tinder the proviso contained in the first section thereof.

Very respectfully,
J. H. FIMPLE,

Acting C(ominssioner.
Approved, May 2, 1904.

THos. RYAN, Acting Secretary.

[PUBLIc-No. 233.]

AN ACT To amend the homestead laws as to certain unappropriated and unreserved lands in
Nebraska.

Be it enacted by the Senate and House of Representatives of the United States of America
t Congress assembled, That from and after sixty days after the approval of this act
entries made under the homestead laws in the State of Nebraska west and north of
the following line, to wit: Beginning at a point on the boundary line between the
States of South Dakota and Nebraska where the first guide meridian west of the sixth.
principal meridian strikes said boundary; thence running south along said guide
meridian to its intersection with the fourth standard parallel north of the base line
between the States of Nebraska and Kansas; thence west along said fourth standard
parallel to its intersection with the second guide meridian west of the sixth principal
meridian; thence south along said second guide meridian to its intersection with
the third standard parallel north of the said base line; thence west along said
third standard parallel to its intersection with the range line between ranges
twenty-five and twenty-six west of the sixth principal meridian; thence south
along said line to its intersection with the second standard parallel north of the
said base line; thence west on said standard parallel to its intersection with the
range line between ranges thirty and thirty-one west; thence south along said
line to its intersection with the boundary line between the States of Nebraska
and Kansas, shall not exceed in area six hundred and forty acres, and shall be
as nearly compact in form as possible, and in no event over two miles in extreme
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length: Provided, That there shall be excluded from the provisions of this act such
lands within the territory herein described as in the opinion of the Secretary of the
Interior it may be reasonably practicable to irrigate under the national irrigation
law, or by private enterprise; and that said Secretary shall, prior to the date above
mentioned, designate and exclude from entry under this act the lands, particularly
along the North Platte River, which in his opinion it may be possible to irrigate as
aforesaid; and shall thereafter, from time to time, open to entry under this act any
of the lands so excluded, which, upon further investigation, he may conclude can
not be practically irrigated in the manner aforesaid.

SEc. 2. That entrymen under the homestead lawvs of the United States within the
territory above described who own and occupy the land heretofore entered by them,
may, under the provisions of this act and subject to its conditions, enter other lands
contiguous to their said homestead entry, which shall not, with the land so already
entered, owned, and occupied, exceed in the aggregate six hundred and forty acres;
and residence upon the original homestead shall be accepted as equivalent to resi-
dence upon the additional land so entered, but final entry shall not be allowed of
such additional land until five years after first entering the same.

SEc. 3. That the fees and commissions on all entries under this act shall be uni-
formly the same as those charged under the present law for a maximum entry at the
minimum price. That the commutation provisions of the homestead law shall not
apply to entries under this act, and at the time of making final proof the entryman
must prove affirmatively that he has placed upon the lands entered permanent im-
provements of the value of not less than one dollar and twenty-five cents per acre
for each acre included in his entry: Provided, That a former homestead entry shall
not be a bar to the entry under the provisions of this act of a tract which, together
with the former entry, shall not exceed six hundred and forty acres: Provide]l, That
any former homestead entryman who shall be entitled to an additional entry under
section two of this act shall have for ninety days after the passage of this act the
preferential right to make additional entry as provided in said section.

Approved, April 28, 1904.

23286-Vol. 32-03 43
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Circular of April 7, 1904, relative to fees

for taking testimony, making transcripts,
copies of plats, etc .............. . 554
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See Mining Clafm.

Affidavit.
Circular of April 1, 1904, relative to affi-

davits, proofs, and oaths under section 2294,
R. S., as amended by the act of March 4,
1904 - ..... 5... ---- ................ 539

Circular of April 1, 1904, under act of
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Regulations concerning homesteads,

rights of nay, timber, mi sion claims, etc.. 424
The right of way granted by section 2 of

the act of May 14, 1898, is " to any railroad
company, duly organized under the laws of
any State or Territory or by the Congress of
the United States," and anl organization
seeking the benefits conferred by said sec-
tion which is not a railroad company
under the laws of the State wherein it was
created, is not a railroad company within
the meaning of that term as employed in
said section 98

Tide lands and the lands reserved as a
public highway along the shore line of
Alaska are not a part of the public domain,
within the meaning of that term as used in
section 6 of the act of May 14, 1898, and the
Secretary of the Interioris withoutauthority
to approve an application for a right of way
for a wagon road or tramway over such
lands and the construction of a pier or
wharf thereon .......................... I

Allotment.
See Indian Lands.

Application.
No application will be received nor any

rights recognized as initiated by the tender
of an application for land embraced in anl
entry of record until the cancellation of

S said entry has been noted on the records of
the local office .............................. 395

] B~~~~~~~~~~age.
The affidavit required to be made by

homestead applicants amended so as to
state that since August 30, 1890, the appli-
cant has not acquired title to, and is not
now claiming tnder any of the agriculltral
public land laws, an amount of land which,
together with the land applied for, will
exceed in the aggregate three hundred and
twenty acres -............................... 400

Approximation.
See Homestead, sub-title, Soldiers' Addi-

tioeal.

Arid Land.
Instructions under act of June 17, 1902,

relative to reservation of lands for irrigation
works and withdrawal from disposition of
lands susceptible of irrigation ........ ...... 6

Circular of March 31, 1904, relative to
withdrawal or lands inder act of June 17,
1902 7......................... .. .......... 537

Lands withdrawn from entry, except un-
der the homestead laws, in accordance with
the provisions of the act of June 17, 1902,
are not, during the continuance of such
withdrawal, subject to entry under the
desert-land laws .-...................... .. 56

Lands withdrawn from "settlement, en-
try, or other form of disposal under the pub-
lic land laws, except the homestead laws,"
in accordanse with the provisions of the act
of June 17, 1902, arc not, during the continu-
ance of stich withdrawal, stubject to disposal
inder the coal-land laws, where no rights

thereto swere initiated under such laws
prior to the order of withdrawal... - .. 560

A withdrawal of lands inder the provi-
sions of the act of June 17, 1902, will defeat a
prior application to purchase the same un-
der the timber and stone laws, where at the
date of withdrawal the applicant had ac-
quired no vested right to the lands em-
braced in his application-... ...... 472

By a successful contest against a desert-
land entry the contestant does not acquire
such a preference right of entry as will,
prior to its exercise, except the land from
the operation of a withdrawal for irrigation
purposes made tinder the provisions of the
act of June 17, 1902 ..............-.-.. ... 396

A mineral location founded on actual
discovery of a valuable deposit of mineral
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Page. Page.
within the limits of the claim, and main- water is found it will not be suitable or
tained in accordance with the mining laws needed or used forirrigation purposes-K... 278
and local regulations applicable thereto, Personsmaking homestead entry of lands
excepts the land covered thereby from the within the irrigable area of any project
operation of a withdrawal for irrigation commenced or contemplated under the
purposes made tnder the provisions of the provisions of the act of June 17, 1902, will
act of June 17, 1902 ........ h... 3 ... | be required to comply fully with the re-

Withdrawals male by the Secretary of quirements of the homestead law as to res-
the Interior under authority of the act of idence, ltivation and improvement; and
June 17, 1902, of lands which in his judg- failure to supply water from such works in
ment are required for irrigation works con- time for ttse upon the land entered will not
templated under the provisions of said act, justify a failure to comply with the law and
have the force of legislative withdrawals to make proof thereof within the time re-
and are therefore effective to withdraw I quired by the statute . 613
from other disposition all lands within the Underthereclamation actof Junel7, 1902,
designated limits to which a right has not the Secretary of the Interior is empowered
vested ... 0.. ... . . 387 to fix the limit of area for each homestead

The Secretary of the Interior has no entry under the same project according to
authority, under existing legislation, to the quality and character of the land with
permit the cutting of timber from the pub- reference to its productive value; but all
lie lands for use in the construction of irri- entries must be of contiguous tracts and of
gation works under the provisions of the not less than forty nor more than one hun-
act of June 17, 1902 ................ . 491 dred and sixty acres .-.................. ... 237

The Secretary of the Interior has no All entries under said act must be made
authority to permit the owner of lands that according to the ordinary legal subdivi-
are needed for a reservoir to be constructed siis, and the Secretary has no authority to
under the act of June 17, 1902, to select allow an entry for less than forty acres, nor
other lands of the same area within the to subdivide a forty-acre tract for combiia-
district that may be made susceptible of tion with other subdivisions ... . 237
irrigation from the proposed reservoir, in The Secretary may require that home-
exchange for the lands so needed for eser- stead entries under said act shall comprise
voir purposes .-...........-........ 5 ....... 49 certain specified tracts, selected with refer-

Under the provisions of the act of June 17, ence to soil and water supply, whether the
1902, the Secretary of the Interior has full areas of the entries are uniform or not . 237
authority to purchase any lands that may Until so authorized by Congress, neither
be necessary for reservoir purposes, to ar- the Department nor the territorial govern-
range for the prices and terms of purchase, ment of Arizona has the power to dedicate
and to allow the vendor to retain possession for use in connection with an irrigation
until the land may be actually needed by project under the act of June 17, 1902, lands
the government, where by so doing the in said Territory which, by section 2 of the
purchase may be more advantageously act of February 2,1863, have been reserved,
made; but he has no authority under said for school purposes, to the future State to
act to lease sch purchased lands after the be erected including the same . . 604
government has taken possession thereof-- 416

To entitle an applicant for the uise of Canals and Ditches.
water for lands held in private ownership See Right qf Way.
within the irrigable area of an irrigation cancellation.
project under the act of June 17, 1902, to s
the benefits of the act, he must hold the See Efry; Jedgmeef.
title in good faith, and not for the purpose Cemeteries.
of evading the provisions of the law, and See Parks and Cemeteries.
his occupancy must be beoa flde and in his
own individual right ........... -.... ... 647 Circulars and Instructions.

The phrase including artesian wells," in See Table of, page xx.
section two of the act of June 17, 1902, is -
used to describe one class of irrigation Citizensip.
works to be located and constructed in CircularoflMayl3,1904,underactof April
carrying out the scheme for reclaiming 23, 1904, relating to void declarations of in-
arid lands provided for in said act, and it tention to become citizens . 619
is not cottemplated by said section that
such wells may be sunk as a part of the Coal Lands.
preliminary examinations authorized Paragraphs 30 and 31 of reglations of July
therein -.......................... . 278 31, 18 82, amended -........-............ .. 3

In the prosecution of the work provided
for in said act it is not permissible to sink Confirination.
an artesian vell where it is believed that if See Railroad Lands.
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Contest.

Where no adverse right in the contestant
is alleged as the ground of a contest agaisist
an entryor selection of lands, but the contest
is based upon some alleged invalidity in the
entry or selection, the contestant, or cor-
roborating witnesses, must. state facts rela-
tive thereto within their own knowcledge,
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or belief- .,,,,,.,,,,, .. .......,... ... . 282

Contestant.
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public land laws, applies only to the acqui-
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under such lawsn...a-0. .... ... . ... 646

No application will be received nor any
rights recognized as initiated by the tender
of an application for land embracedlit an
entry of record until the cancellation of
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the meaning of the fifth section of the act
of Starch 3,1891... ...... ... ,....., 207

A showing on the part of a desert-land
entryman that as a result of irrigation of
then lnd5m ther is nzrked increnae in ithe.s.W .. t s p t . v in And ..... W o. ... ... b

-1 -- 1- ------ -� _--____1-____



678 INDEX.

Page.
growth of the native grass thereon, sffi-
cient to support stock, is sufficient proof of
cultivation-..... ... . 207

Final proof under a desert-land entry,
which shows that because of irrigation
there is on the land " a marked increase in
the growth of grass," or that grass suffl-
cient to support stock has been produced
on all the land," will not be accepted as
showing a compliance with the provision
of the act of March 3, 1891, " that proof be
further required of the cultivation of one-
eighth of the land" ...................... 456

In addition to proof of cultivation, it
must be clearly shownv, in all cases, that the
entryman has an absolute right to sufficient
water to successfully irrigate the land; that
the system of ditches to conduct the water
to and distribute it over the land is ade-
quate for those purposes; and that the land
has been actually irrigated for it sufficient
period of time to demonstrate the suffi-
ciency of the water supply and the effect-
iveness of the system ..............- .. 456

Homestead.
See Okfalfohsa Lands.

GENERALLY.
Circular of May 31, 1904, under act of

April 28, 1904, amending the homestead
laws as to certain lands in Nebraska .-.-. 670

Circular of April 7, 1903, under act of
March 3, 1903, granting relief to certain
homestead settlers in Alabama .9. 89

Circular of May 13, 1904, inuder act of
April 23, 1904, relating to void declarations
of intention to become citizens -619

The disqualification to make hotestead
entry, imposed by section 2289 of the Re-
vised Statutes upon a person owning more
than one hundred aind sixty acres of land,
extends to one who holds land tinder a con-
tract of purchase, though the payments
thereunder have not been completed 226

The affidavit required to be made by
homestead applicants amended so as to
state that since August 30, 1890, the appli-
cant has not acquired title to, and is not
now claiming under any of the agricultural
public land laws, an amount of land which,
together with the land applied for, wvill
exceed in the aggregate three hundred and
twenty acres -460.... .... . 400

A homestead entryman who by reason of
misin formation, end with no intent to
waive atly part of his homestead right. en-
ters less than the one hundred and sixty
acres allowed by law, wvill be permitted,
where his entry has not yet been carried to
completion and no adverse rights have
intervened, to amend his entry so as to
include a quantity of adjacent mooccupied
public land, subject to such entry, which
added to the land already entered wil not
_-_ -e --ll 1 -tllu -l -1l sixt -cre "I................ ll
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A contract to sell the relinquishment of a

homestead entry is not in violation of the
oath required of a homestead applicant by
section 2290 of the Revised Statutes as
amended by the act of March 3, 1891, and is
no ground for cancellation of the entry if
good faith ott the part of the entryman at
the time of making his entry is apparent .. 139

Service in the army of the United States,
within the contemplation of sections 2304
and 2305, Revised Statutes, dates from the
muster-in of the soldier and continues until
terminated by his death, msuster-out, or
other cause, regardless of the actual service
rendered-..... ...... ...- ..-... .. 571

In the event the widow and immediate
heirs of a deceased homestead settler, who
has earned title to the land by compliance
with lawe, die without having availed them-
selves of the right to perfect the settler's
claim under the provisions of section 2291
of the Revised Statutes, such right does not
lapse or become forfeited, but passes to the
next of kin of the decedent, who are his
"heirs" within the meaning of said sec-
tion -0--------------------------------------- 389

Upon the death of a homestead entryman
the right to the entry goes to his widow, or
im case of her death to his heirs or devisee,
free from defect on account of any default
on the part of the entryman in the matter
of residence or otherwise, and the widow,
heirs, or devisee, as the case may be, may
complete the entry by either residing on
the land or cultivating the same for the re-
quired period, but need not do both-. . 650

The provisions of time act of May 27, 1902,
authorizing the sale ad conveyance of
inherited Indian lands by the heirs of a de-
ceased allottee, apply to the heirs of all
Indian claimants for portions of the public
lands, to whom a trust or other patent con-
taining restrictions upon alieniation have
been issued, whether the claim was ini-
tiated under what are known as Indian
homestead laws or under Indian allotment
laws ....-... .. 657

Until the issuance of final patent on an
Indian homestead entry utinder the act of
July 4, 1884, the land department retains
jurisdiction over the latd embraced therein
and is bound to protect the rights of the
homesteader .. ...... 291

No preference right of entry is acquired
by filing a contest and procuring the can-
cellation of an Indian homestead entrymade
under the act of July 4,1884 . . . 291

The relinquishment of an Indian home-
stead entry made uinder the act of July 4,
1884, does not become effective until ap-
proved by the Department-. ............... 291

Under the reclamation act of Jne 17,
1902, the Secretary of the Interior is em-
powered to fix the limit of area for each
homesteam entry under the same project
a enitAiA tg 10 tile+hA Juiu i Sil + u a ac e 05nn A A S fAv A
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the land with reference to its produetive
value; but all entries must be of contiguous
tracts and of not less than forty nor more
than one hundred and sixty acres . 237

All entries under said net must be made
according to the ordinary legal sbdivi-
sions, and the Secretary has no authority
to allose an entry for less than forty acres,
nor to subdivide a forty-acre tract for corn-
bination with other subdivisiot . ... 237

The Secretary may require that home-
stead entries under eaid act shall comprise
certain specified tracts. seleeted with refer-
ence to oil and weater supply, whether the
areas of the entries are uniform or not - 237

Persons making homestead entry of lands
within the irrigable area of any project
commenced or contemplated under the pro-
s isions of the act of June 17, 1902, will be
required to comply fully with the require-
ments of the homestead law as to residence,
cultivation and improvement; and failure
to supply water from such works in time
for use upon the land entered swill not jus-
tify a failure to comply with the law and to
make-proof thereof within the time required
by the statute .. 633

Where persons claiming to be the heirs of
a settler under the homestead laws, who
died while actually engaged in the military
service of the nted States during the
Philippine insurrection, make final proof
on his claim in accordance with the provi-
sions of section 2305, Revised Statutes, as
amended by the act of March 1, 1901. the
final certificate and patent will follow the
language of the statute and issue to the
"legal representatives" of the deceased
entryman --407

SECOND AND ADDITIONAL.
Circular of May 20, 1904, under act of

April 28, 1904. relating to second and addi-
tional entries ..... 0. , ,,,, , 6:39

The right to make a second homestead
entry, granted by the act of Jne 5, 1900,
applies only in cases where the entryman
had lost or forfeited his claim prior to the
passage of said at; and one who has lost
his claim by laches subsequent to the date
of the act is not within its benefits -..... 242

A homesteader who in fact abandoned
his entry and in good faith exeeuted a re-
linquishmenttbereof riorto June 5, 1900, is
entitled, inder the provisions of the act of
that date, to make a second entry, although
his relinquishment teas not filed until sb-
sequently to the passage of said act -.. 561

The act of May 22, 1902, does not enlarge
the scope of the act of March 2, 1889, so as
to allow an additional entry under that
act for a greater amount of land than there-
in specified, but gives a new ind independ-
ent right to make a homestead entry, for
not exceeding one hundredand sixty acres,
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to such personsus would havebetn entitled
to the benefit of the free homestead act"
had they not made final entry prior to the
passage thereof -............... 135

The act of Slay 22, 1902, conferred a new
and independent right of homestead entry
upon every person who, prior to the passage
of the art of May 17, 1900, had perfected a
homestead entry and acquired title to the
land by payment of the price provided in
the last opelliug the land to settlement;
and this right is in no wtse affected by the
fact that the perfected entry seas for less
than 160 acres and that ts additional entry
stas sbsequent- made, tinder the sixth
section of the act of March 2, 1889, id eaot
carried to completion until after the passage
of said eet of May 22, 1902 -. -. 505

SOLDIERS' ADDITIONAL.
To entitle a soldier to the benefit of see-

tiotss 2304 and 2306 of the Revised Statutes,
it is necessary that he should have served
in the army of the United States for it least
ninety days from the date of his muster Itto
the service -.. -.. . ....... 500

To entitle one, otherwise qualified, to
make an additional homestead entry under
section 2306 of the Revised Statute-, he must
not only have made entry for less than one
hundred and sixty acres prior to the elact-
ment of that seetion, but must have thereby,
under existing lawts, exhausted his home-
stead right-. . - - 262

The right to make soldiers' additiotkil
homestead cutry is litnited to such tin
amount of land as added to the amount pro-
violusly entered shall tlt exceed one hn-
dred and sixty acres, even though the en-
tryman may have paid ca-sh for a portion of
the original entry as excess land -.....-, 644

In computing the period of service of a
soldier "who has served in the army of the
United States," %withit the meaning of that
phrase as used i se tion 230- of the Revised
Statutes, the entrance of the soldier into the
arms still be considered as dating front his
muster into the service, anml not from his
enrollment -..................... 356

A homestead entry made sbseqstent to
the approval of section 2306 of the Re-
vised Statutttes, as the result (f a contest
agaistst a former etry covering the same
land initiated prior to the approval of said
sectiolt, though not carried to a sccessftl
termination stntil subsequent thereto, does
not constitute a sufficient bais for an addi-
tional entry nder said section -,,,.,.,,, 285

The fact that a ertifieate of soldiers' ad-
ditional right, is'ued nder section 2306 of
the Revised Statutes, has been oststanding
for a period of twenty-five years, during
wshich time it has never been lctated or
presented for recertification, is ttot stfflicienut
ground for the presumption that the same



680 INDEX.

Page.
has been lost or destroyed to justify the
land department in allotting an applicationi
for additional entry based upon said right. 246

Where entry under a certificate of sob,
diers' additional homestead right, issued
under section 2306, Revised Statutes, was
commuted under section 2301, Revised
Statutes, prior to the act of June 5, 1900,
the claimant nder said certificate is enti-
tled. under the provisions of said act, to a
recertification of said right, which he may
again locate as though the former entry
thereunder had not been made -. -,.,,,.586,

The privilege of purchase accorded by
the seoand section of the act of June 15,
1880, and the title obtained thereunder, rest
upon and have their inception in the origi-
nal homestead entry, which is merged in
the higher and perfected title obtained by
compliance with tho provisions of said see-
tion, and by a purchase thereunder of land
entered under a soldier's certificate of aoddi-
tional right, the original entry is merged in
the perfected title received under said act,
the certificate of right is thereby satisfied
and the certified right of the soldier ex-
haosted- ,,,., ,,..,,,,,,.,..,,.,,,,,,.348

If a soldier fails to exercise his additional
homestead right under section 2306 of the
Revised Statutes during his lifetime, and
leaves no widow or minor children suirviv-
iog him, said right remains an asset of his
estate, sbject to the control and disposi-
tion- of his heirs at law; and a sale and
assignment of the right by such heirs can
in no wise be affected by the action of an
administrator of the soldier's estate subse-
quently appoi9ted-205

The widow of a deceased soldier who
made entry in her own right for less that
one hundred and sixty acres prior to the
adoption of the Revised Statutes is entitled
to an additional right of entry -.,,,,,.. 14

The right of additional entry granted to
the widow of a deceased soldier by section i
2307 of the Revised Statutes, if not exercised
by her during her widowhood, is lost by
her remarriage -. ,,,,,,,,,,, . 14

The widow or minor orphan children of
a deceased soldier or sailor, making home-
stead entry under section 2307 of the Re-
vised Statutes, must comply with the
requirements of the homestead laws as to
residence and cultivation to the same extent
as a soldier or sailor making entry under
section 2304 ....... ........... ...., 331

The right to make entry under section
2307 is not transferable, and any contract
entered into either before or after entry,
wchich contemplates the sale thereof, is in
violation of axe-2 ...... . ,,,,. ,,, 332

Directions, given that all persons having
uncoinplete 1 homestead entries madeo
under section 2307 be immediately notified,
by registered letter to the last known
address of the party making the entry, as
shown by the records of the local office,
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that if they desire to retain such entries
they will be required to begin actual resi-
dence upon the land within ix months
from the issuance of such notice, or, if they
so elect, they will be permitted to relin-
quish their entries without prejudice to
their homestead rights, by giving notice of
such eleetion within the same time -,,,,,, 332

Directions given for the preparation of
circular instructions regulating the appli-
cation of the rule of approximation in the
matter of additional homestead entries
made under sections 2306 and 2307 of the
Revised Statutes- ,,,,,,,,,..,,,,,.,,,,,.203

Circular of August 7, 1903, relative to ap-
plication of rule of approximation to sol-
diers' additional entries -,,,,,.,,,,,,, 206

One application of the rule of approxima-
tion is allowed to each original right of
soldiers' additional homestead entry, and
where the right is divided, the rule may be
applied only in the location of one portion
thereof-0.................. . ,,. ,,,,,,,, 644

A bona fide assignee of a soldier's addi-
tional right of homestead entry may law-
fully assign the right in amounts differing
from the quantity of land in legal subdivi-
sions according to the public surveys- :,, 203

The assignee of a soldier's additional
right of entry may locate the same without
reference to the quantity of land he may
own or claim under any of the publie land
law s ..- ,,.....,,..,,,,,. .,,,,,,, 418

One entitled to make additional home-
stead entry under section 23116, Revised
Statutes. miiy sell and assign his right in
such amounts as he deems proper, and
each assignee of a fractional portion of such
right is entitled to locate the same upon
public land, regardless of the number of
assignments made by the original owner
or the amount of the right still retained by
him -0 ....... 644

Land occupied as a toxwtisite, whether ap-
plication to enter the same has been made
on behalf of the occupants or not, is not
subject to entry tinder section 2306 of the
Revised Statutes- ................... ---- 8-- 374

Members of the Missouri Home Guard
are not entitled to the soldiers' additional
homestead right conferred by section 2306 of
the Revised Statutes, by reason of service
performed i said organization -....... 44

Indemnity.
See Raiilroad Graid; Scool Land.

]Indian Lainds.
Proclamation of Stay 13, 1904, under act

of April 23, 1904, opening to entry lands in
Rosebud reservation -.............. 622

Circular of Say 23, 1904, under act of
April 23, 1904, relative to opening lands in
Rosebud reservation- ..............-. 628

Circular of May23, 1904, defining persons
not qualified to make homestead entry of
Rosebud reservation lands -,,,.,,,.,,,,.,,.629

I
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Circular of May 10,1904, inder act of Feb-

ruary 20, 1904, relating to sale of ceded
portion of Red Lake reservation - 600

Circular of Aay 27, 904, defining persons
not qualified to ma ke homestead entry of
ceded Red Lake lands ...................... 603

Circular of Mray 19, 1904, under act of
April 2 1904, relative to sale of lands i
Grande Ronde reservation . -... ,,,,, 636

Circular of October 9, 1903, defining what
persons are not qalified to make home-
stead entry in the ceded Chippewa lands.. 281

Circular of October 26, 1887, relating to
land in possession of Indian occupants.
reapproved for reprinting in leaflet form,
December 10. 1903 .... 9. ... .. 382

Circular of May 24, 1904, tinder act of
March 0, 1904, authorizing State of South
Dakota to select school and indemnity
lands in ceded portion of Great Sioux res-
ervation . ... 0...,,,,,, 656

Instructions relative to Indian allotments
made under section 4 of the act of February
8, 1887, as amended by the act of February
28, 1891 ...................... 17.....,....... 17

Lands formerly a part of the Slille Lac
Indian reservation, and subject to disposal
under the joint resolution of May 27, 1898,
to qualified settlers trly, are not subject to
location with Sioux hhlf-breed scrip . , 150

Lands in the State of Oregon reserved
under the treaty concluded October 14,
1864, with the Klamath and other tribes of
Indians, nere reserved in pursuance of a
law enacted prior so the swamp land grant
of May 12, 1860, to said State, and for that
reason are excepted from the operation of
said grant -. 0..............,.,, , , ...... 664

Provision having been made by the act
of August 1, 1894, for the disposition of the
ceded Nez Perce lands uinder the mining,
townsite, and homestead lao-s only, said
lands ire not subject to selection inder the
exchange provisions of the act of June 4,
1897 ............. --I24

The declaration by Congress, in the acts
of June 5, 1872, and February 11, 1874, that
the lands in the Bitter Root Valley above
Lolo Fork should be disposed of only by
sale to actual settlers or by homestead entry,
did not take them out of the cale-or of
"public lands" so as to prevent the land l
department fron withdrawing said lands
for forestry purposes prior to their disposal
under said acts-48, .......------ ----------- , 468

The acts of June 5, 1872, and February 11,
1874, which are the only authority for the
disposal of the lands in the fifteen towi-
ships in the Bitter Root VLlley opened to set-
tlement hy the act of June 5, 1872, specific-
ally provide for their disposal to actual set-
tlersonly; hencestich lands are not subject
to entry inder the timberaid stone act; and
an entry thereof allowed tinder said act,
being without authority of himu, and there-
fore illegal in its inception, is not subject to
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the confirmatory operation of the proviso
to section 7 of the act of Starch , 1891. 280

Lands i the Bitter Root Valley above
Lolo Fork, opened to settlement by the act
of Jire 5, 1872, are not subject to disposal
inder the timber and stone act; but where
ssuch lands have been sold tinder the latter
act, and patents have issued therefor, no
rights will be reeognized as initiated against
such ands by alt application to purchase the
samertnderthe act of June 5, 1872, while the
patents terefor are outstanding .. ,,.. 492

Lands in the Chippewa reservation in the
State of Mitnnesota opened to settlement and
entry by the act of January 14, 1889, are sb-
ject to homestead entry and commutation
under the act of Jne 3, 1896 ........... 3

Circular of September 17, 1897, 25 L. D.,
258, in so far as it prohibits the commuta-
tion of entries nder the act of June , 1896,
upotI Chippewa lands, overruled. -... 2.... 3

The provisions of the act of lay 27, 1902,
authorizitng the sale and conveyance of in-
herited Ilndiati lands by the heirs of a de-
ceased allottee, apply to the heirs of all In-
diar claimants for portions of the pblic
lands, to whom a trust or other patent con-
taining restrictions upon alienatios has
been issued, whether the claim Vits ii-
tiated tirder what tire knourn as Indian
homestead laws or itider Indian alotment
lawst...-0........ .,,,,,,,,.,... 657

Section 5 of the act of June 27, 1902, appro-
priating a portion of the ceded Chippewa
lands in Mionesota to be selected and set
apart as a reservation for experimental for-
estry purposes was 5ot repealed by the act
(of Febrtrary 9, 1902. relating to towvnsites:
and wheti salid laids had been selected and
segregated by the land department. i ac-
cordaisce with said section, they were x-
cltded from any other appropriation, by
toswnsite entry, or otherwise ................ 19

Promulgation of ati orderof Aithdrawriu of
Iauds for the purpose of carrying into effect
the provisins of section five of the act of
June 27, 1902. is trot essential, sine sid
lands scere ever opened to settlement or
entry; but wthere prior to fitnal action tinder
said act, in the abene of such proillga-
tion and in ignorance of the order of swith-
drawal. a tosciusite settlement V i good
faith nitrde upon lands icluided therein.
tuuder the act of February 9, 1903, the land
department may modify the order of with-
drawal and exclude therefrom the lands
embraved in the townsite application.. 319

ehere is no general aithority for the issu-
arce oif pteut to Idian albottee, and in
the absence of an express requirement in
the agreement of July 7, 1881, between the
Un ted States and the Indians of the Colum-
bia ad Colvitte reservations, and in the act
of Jly 4. 1884, ratifyiug ad confirming the
same, that patents shall issue for the lands
allotted thereunder, the land department is
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without authority to issue patents for such
lands ............... ....................... 568

Insanity.
The power vested in the Secretary of the

Interior by seetion 441. Revised Statutes, to
supervise all proceedings instituted to ac-
quire portions of the public lands, includes
authority to inquire into the mental ca-
pacity of an entryman to make entrv ...... 53

The test of mental capacity to make
homestead entry is whether or not the en-
trymain possesses sufficient mind to have a
reasonable perception of the nature, effect
and legal consequences of his act in mal-
ing the entry ................................ 583

Where a settler, by his settlement and
residence rtpon and improvement of a tract
of land, has regularly initiated" a claim
thereto with the intention of entering the
same tinder the homestead law, and be-
comes itisane before the expiration of the
time ditring which his residence, cultiva l
tion sold improvement are required by law
to be continued i order to entitle him to
make proper proof and perfect his claim,
the person legally authorized to act for him
may, tiderthe provisions of the act of Jtue
8, 1890, make the required proofs and per-
fect the claim for the benefit of the settler. 522

Irrigation.
- See At i Laod; bial Pioof.

Juldgmlent .
So far as the rights of the entryman are

concericilta Stitil judgmentof cancellation
by the land department is operative and
effective from the moment of its rendition;
bitt no applicatioin will be received nor any
rights recognized ats iitiated by the tender
of art tipplicationi for the land embrtaecd in
such entry ntil the cancellation of the
entry has been noted on the records of the
lotal offi ee ....................... ... 102

Jurisdiction.
Until pltettt has issued the land depart-

merit has jurisdiction to inquire and deter-
mine whetler or tit a laimant for lands
inuder the pblic land laws has complied

thercirith; aud, if enttrv has been made, to
in qutire ;ind determine whether or not it
was properly illowed, and, if found not to
have been so allouced, it is the dtity of said
department to vacate and cancel such
entry ........... ........................ 383

Lieu Seleetion.
See Rrcseixation, sb-title [Threst Loads.

Mill Site.
See M11ining Claimt.

Mineral Land.
See Railioai Lunds.
A grant of lands to a State for school pur-

poses does riot carry lands known to be

Page
chiefly valuable for mineral at the time
when the State's right would attach, if
atall-. ............ ............ _ ....... 117

A mineral retrun by the surveyor-gen-
eral does not have the effect to establish
the character of lands as chiefly valuable
for mineral, and can not of itself operate
to take lands octt of the grant to the State,
as mineral lands: this can only be done by
proof clearly shooing that the lands siere,
at the time when the right of the State
would have attached, known to contain
valuable deposits of mineral, and to be
chiefly valuable on account of such de-
posits .- .. ..... 117

lublication of notice of a hearing or-
dered on a protest against the mineral
classifitation of land under the act of Feb-
ruary 26, 1895, must be made in a nes-
paper published nearest the laud; and the
register is clothed with discretionary power
to designate the newspaper in which the
publication shall be made, but this power
is subject to review by the Commissioner of
the General Land Office and the Secretary
of the Iterior, and when found to have
been abused by the designation of a news-
paper trot published nearest the land a
hearing had i pursuance of such notice
will be set aside ............................ 611

Minlng Claim.

GENERALLY.
Circularof mining lawsand regulations

approved July 26, 1901, reapproved for re-
printing in pamphlet form, December 18,
1903 ...........0........1...... .............. 367

A patent issued tinder the general towxn-
site laws, for lands embraced in an unin-
corporated townsite, is inoperative to con-
vey title to any lands known to be valuable
for minerals at the date of the townsite en-
try, or to any valid mining claim or posses-
sion held under the mining laws at the date
of sutch entry ........................ ...... 211

The interest of a co-owner in a mining
claim, vhich may be acquired under the
forfeiture provision of section 2324, Revised
Statutes, is the share or interest of such co-
owner in the purely possessory rights under
the mining loeationa, arid not in ay rights
arising under an application for patent-.... 9

A co-owuver who has been omitted from
ar application for patent to a mining claim
can riot, by sbsequrent recourse to forfeit-
ure proceedings against the applicant co-
owner, acquire any right il himself to make
entry under the application-................ 93

Of the lands ceded to the United States
by the Wichita and affiliated bands of Indi-
ans under agreement ratified by the act of
Alarch 2,1891, sections 16 and 36, 13 and 33,
reserved for school prposes, are by the pro-
visions of said act made subject to the op-
eration of the mining laws; bt the like
numbered sections reserved for school pur-

i
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poses of the lands ceded by the Comanche,
Kiowa and Apache Indians under agree-
ment ratified by the act of June 6, 1930, are
not subject to the operation of such lae - 95

Any lands ceded by either of said agree-
ments, which have been heretofore set aside
and reserved by the Secretary of the In-
terior for county-seat town sites, under the
act of March 3,1901, or which have been re-
served and appropriated, by authority of
law, for any other specific parpose, are not
subject to the operation of the mining laws. 95

LOCATION.
A location under the mining laws uade

upon land covered by a subsisting mineral
elitesr uceulile e~tleit uArson tilt seniinlia

tion of such entry, if rights thereunder are
then being and are thereafter asserted ac-
Cording to such laws ... -.................. 477

APPLICATION.

Application for mineral patent should
not be received where the land therein in-
cluded is embraced in a pending applica-
tion of another party ................... --- 220

Where, because of an incurable default
on the part of the applicants for a mineral
patent, entry for one of the several claims
in common embraced in the application is
refused, the refusal is in effect a rejection
of the application to the extent of such
claim ..-............................... 220

Application for patent to public land
claimed and located for valuable mineral
deposits may be filed oy by a person, as-
sociation, or corporation (otherwise author-
ized) who has, or have, clate (id located
a piece of land for such purposes and com-
plied wvith the terms of the mining lans in
other respects, or by the grantee or gran-
tees of such locator or locators . -........... 217

Where an application for mineial patent
is filed by an association of persons, one of
whom is without interest in any one or
more of the claims embraced in the appli-
catiou, the proceedings had thereunder are
to the extent of such claim or claims with-
out statutory authority, and a nullity 217

Where an applicant for patent to a min-
ing claim, after the expiration of the period
of publication of notice of the application,
voluntarily defers making entry until after
the close of the calendar year in which the
period of publication ends, his negligence;
in the presence of an alleged relocation of
the claim after the termination of that year,
is fatal to the entry 200

The length of the interval of time be-
tveen the end of the period of publication,
or the finality of pending adverse proceed-
ings in court or protest proceedings in the
land department, and the date of entry, is
immaterial, so long as entry is made before
the close of the then current calendar year:
and the principle with respect to the com-

Dleio ofthe --ten- nr i. is th
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same whether the time remailing to the
applicant within which to make entry as
aforesaid be only a day or several months. 200

NOTICE.
The discretionary power lodged in the

register by section 2925 of the Revised Stat-
uites, to designate the newspaper in which
notice of an application for patent to a
mining claim shall be published, is subject
to review by the Commissioner of the Gen-
eral Laud Offiiceand the Secretary of the In-
terior, and where it is fouind that there has
been alt abuse of such poster, t nest pbliea-
tion will be ordered ..........- 5... 359

The notice of a application for patent
to amining claim published in a newspper,
in accordance with the requirements of
section 2325 of the Revised Statutes, should
substantially conform to the notice as
posted upon the claim, and should contain
sufficient correct data to pt per-ons of
ordinary intelligence and prudencejnter-
ested i the land applied for upon inquiry,
and "to enable any one interested to ascer-
tain with accura y the position of the
claim '" .8 ................... . ........... 38

Where an application for patent is filed
and the proceedings carried to entry by a
mineral claimant in the names of himself
and his co-owner companywithout author-
ity from the latter, anid the entry is sbse-
quently canceled for defects in the patent
proceedings, upon niotice to the former
alone, the co-owner company, by claiming
underthe patentproceedinigsand askiingthe
reinstatement of thecanceledentry, thereby
ratifies and confirms the assiuned authority
exercised by its co-claimant i its behalf,
validates the notice upon which the entry
was canceled, and is not in position to
object that the entry was ca nceled tupon
insufficienlt notice .2........... ......... 2S

DISCOVERY ANtD EPEiTcrRE.
An aggregate expenditure in labor or io-

provements uponone of several (cuntiguous
claims held in common is aciceptable in
satisfactiun of the statutory requirement
only when such expcnditurc actually pro-
motes, or directly tends to promnrote, the
practically contemporaneons development
of all the claims concerned and a scheme
of successivc development f suh laims,
in the absence of an expetiditure for the
direct benefit of each, is not within the
spirit of the privilege accorded by the stat-
ute ............. ---................... 401

No part of the value of work done or
improvements made upon a group of eon-
tiguous mining claims, in prsulance of a
general system alleged to have been adopted
for the common development of the group
and an adjoining claim, an be accredited
to the adjoining claim, toward meeting the
requirement of section 2325 of the Revised
Statutes, relative to the expenditure of fivepl--IV. -, ,,, -.,.,, p1 .. ... , ..
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hundred dollars, where any of the several
owners of said claim is without interest in
the group upon which the improvements
are located ..........-.... ................ 595

An excavation made upon one of a group
of placer mining claios containing a de-
posit or formation of marble so near the
surface as to be most advantageously re-
moved by means of quarries, and which
manifestiy does not tend to facilitate the
extraction of the marble from the other
claims of the group, or to promote their de-
velopment. is not such an improvement as
may be accepted in satisfaction of the stat-
ute requiring a expenditure of $500 in
labor or improvements upon or for the
benefit of each of the claims constituting
the group as a condition to obtaining pat-
ent thereto .. .... .. .. 85

PLACER.
A placer mining claim upon unsurveyed

public land to be valid must be located
upon the ground in suchshape and position
as to conform, as nearly as practicable, to
the Un'ted States system of public-land
surveys ad the rectangular subdivisions
of such surveys. .... .. ..... ... 198

The requirement of section 2331 of the
Revised Statutes, that all placer mining
claims sill conform, as nearly as practi-
cable, tothe ''UnitedStatessystemofpublic-
land surveys, and the rectangular subdivi-
sions of such surveys,' applies with equal
force whether sueh claims are located upon
surseyed or unsurveyed public lands .. 363

The lateral surface area reserved under
section 2333, Revised Statutes, from the
grant by placerpateritltogetherwith a vein
or lode known to exist within the bound-
aries of the placer claim at the date of and
not included in the placer application, is
limited to tventy-five feet on each side of
the center of the vein or lode ....-...- ... 513

A gulch ' tiacer claim, which cal not,
by reason of its environment, practicably
be conformed to the system of public-land
surveys, and the rectangular subdivisions
thereof, may sipon sufficient and satisfae-
tory showing, be entered if in shape and
position approximating sch system as
nearly as the conditions Will reasonably
perm it ... ........ .................. .. 363

Directions given that in all cases invol v-
ing "gulch" placer claims, a full and ex-
plicit report, touching the situation and
scope of the claim or claims involved and
the physical or topographical conditions
surrounding them, which are relied upon
to bring them within the principle appli-
cableto gulch" placers, shouldberequired
of the deputy miieral surveyor who makes
the survey, to be verified under the certi-
ficate of the surveyor-general, and that stuh
other evidence should be required as may
in any case be deened necessary to satis-
factorily establish the existence of the
proper and requisite conditions ............ 401
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MILL SITE.
Section 2337, R. S., does not contemplate

the location of a separate mill site for each
of a group of contiguous lode claims held
and worked under a common ownership .. 128

The statute requires that a mill site be
used or occupied by the proprietor of the
vein or lode for gaining or tiling purposes:
and some step in or directly connected with
the process of mining or some feature of
milling must be performed upon, or some
recognized agency of operative mining or
milling must occupy, the mill site at the
time patent is applied for to come within
the purview of the statute -... . 128

The statute in terms permits only "non-
mineral land, nt cstiguons to the vein or
lode," to be appropriated for mill-site pur-
poses- .............- ......-. 128

In Alaska, the boundary lines of a mill-
site location can not lawfully be laid within
sixty feet of the shore line of navigable
streams, inlets, glfs, bays, or the sea- . 128

Misisouri Home Guard.
See ioestead.

Notice.
See Mining Claim; Practice.

Occupancy.
See Oklahoma Lands.

Occupant.
See Olahsoma Lasds

Oklahoma Landq.
The provision in the act of June 6, 1900,

providing for the opening of certain lands
in Oklahoma to settlement and entry, "that
the settlers who located on that part of said
lands called and known as the 'neutral
strip' shall have preference right for thirty
days on the land upon which they have
located and iproved," applies only to
such persons as had made settlements and
improvements on said lands and were
maintaining the same at the date of the
passage of said act- .- . . 190

The preference right of entry for thirty
days accorded to settlers upon lands within
the 'eutral strip" by the act of Jne 6,
1900, is not lost by failure to maintain the
continuity of residence theretofore estab-
lished thereon where the settler continues
to claim, exercise dominion over and culti-
vate the land ................. . 588

One who at the date of the act of June 6,
1900, vas by force and fraud deprived of the
possession of a tract of land within the
"neutral strip' upon which he had there-
tofore settled and made improvements, was
nevertheless a settler upon said tract within
the meaning of that act and entitled to the
benefits of its provisions-.. .... 526

The provision of section 22 of the act of
May 2, 1890, that not less than ten acres
shall be reserved for public purposes in
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every townsite in the Territory of Okla-
homa, is a general provision applicable to
all lands in said Territory open to settle-
ment and entry at the time of the passage
of the act, except those expressly withheld
from its operation, and to all lands in said
Territory thereafter opened to settlement
and entry; and there is nothing in the act
of June 6, 1900, to except the lands therehy
opened to settlement and entry from the
force and effect of said provision ........... 502

A contest against a homestead entry of
lands within the territory opened to entry
under the President's proclamation of July
4, 1901, on the ground that the entryman, at
the date of his registration, was disqualified
to mate such entry because at that time a
minor and not the head of a family, will
not be sustained where it is shown that he
was duly qualified to make homestead en-
try on the date the entry in question was
allowed ..-.. -. .. 403

The unauthorized and illegal occupancy
for townsite purposes of public lands, sub-
ject to homestead entry only under the
President's proclamation of July 4, 1901,
constitutes no br to such entry thereof by
one who asserts a right by virtue of com-
pliance in good faith with the law and regu-
lations relating to the entry of such lands- 71

Of the lands ceded to the Puited States by
the Wichita and affiliated bands of Indians
under agreement ratified by the act of
March 2, 1895, sections 16 and 36, 13 and 3,
reserved for school purposes, are by the
provisions of said act made subject to the
operation of the mining laws; but the like
numbered sections reserved for school pur-
poses of the lands ceded by the Comanche,
Kiowa and Apache Indians under agree-
ment ratified by the act of June 6, 1900, are
not subject to the operation of such laws.- 95

Any lands ceded by either of said agree-
ments, which have been heretofore set aside
and reserved by the Secretary of the Interior
for county-seat town sites, under the act of
March 3, 1901, or which have been reserved
and appropriated, by authority of law, for
any other specific purpose, are not subject
to the operation of the mining laws . . 95

Circular of August 20, 1903, amending in-
structions of February 25, 1897, relating to
lands in Greer county . 236

The preference right of entry accorded by
section 1 of the act of January 18, 1897, re-
lating to lands in Greer county, Oklahoma,
is limited to boa flde occupants of the land
on March 16, 1896 ... .. .. 308

Under said section a widow is entitled to
make entry of any land in said county, not
exceeding one hundred and sixty acres,
upon which her deceased husband had ac-
tually established a residence prior to March
16, 1896, which she can perfect under her
widow's right; and can also enterin her indi-
vidual right other lands, not exceeding one
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hundred and sixty acres, of which she u-as
an actual boa fide occupant on March 16,
1896, and can purchase, in her individual
right, one hundred and sixty acres of addi-
tional land of which shewasin aettoil posses-
sion on said date; but she has no right of
purchase of additional land, as widow,
under said section, by virtue of any occu-
pancy of her husband-. - ................. 30S

The purpose of the u-ords ' excepting for
school purposes," employed in section 5 of
the act of January 18, 1897. providing for
the entry of lands in Greer county, Okla-
homa. is to except from the obligation to
make payment imposed by said section, all
lands patented thereunder by reason of
being occupied for school purposes .. . 195

Parks and Cemeteries.
Circular of June 12, 1903. relative to ac-

quiring title to parks and cemeteries on
public lands ..................... .......... 116

Paragraph one (1) of circular of June 12,
1903, amended, March 29, 1904 .............. 512

Patent.
The legal title created by the issue of a

patent for public land relates back to the
inception of the equitable title arising from
payment therefor: and where after the
acquisition of equitable title and prior to
issue of patent the land is transferred, the
legal title, upon issue of the patent, inures
to the benefit of the grantee . - ... 100

A patent issued under the general town-
. site laws, for lands embraced in an unin-

corporated townsite. is inoperative to con-
vey title to any lands known to be valua-
ble for minerals at the date of the tounsite
entry, or to any valid mining claim or pos-
session held under the mining laws at the
date of such entry ............ ............. 211

There is no authority for the insertion, in
patents issued inder railroad land grants,
of the clause, 'excepting all mineral land,
should any such be found i the tracts
aforesaid;" and directions are given that
in all future railroad land-grant patents
said excepting clause be excluded . . 342

In the administration of statutes permit-
ting the heirs of a deceased entryman to
prove up and receive final certificate and
patent under his claim, such certificate
and patent u-ill issue in the name of the
deceased entryman in cases where the
right to patent accrues prior to his death,
and in the name of his heirs generally in
cases where the right to patent does not
accrue until after he has died, or where the
entrymant at the tiffie of his death is not -
competent to take title, although the right
thereto may have been fully earned -.. . 407

There is no general authority for the
issuance of patent to Indian allottees. and
in the absence of an express requirement
in the agreement of July 7,1883, between
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the United States and the Indians of the
Columbia and Colville reservations. and in
the act of July 4, 1884, ratifying tand eon-
firting the same, that patents shall issue
for the lands alloted thereunder, the land
department is without authority to issue
patents for such lands ................ ... 568

Practice.
See Rolet Cited and C7strued, page xxv.
Al afficdavit as a basis for service by putb-

lieation of notice of a contest against a
homestead entry, must show what efforts
have been made to secure personal service;
and where such affidavit fails to show that
inquiry as to the whereabouts of the entry-
man svas made at his address of record, and
also fails to show that inquiry has been
recently made in the vicinity of the land,
it does not show dure diligence . -... 37

The purpose of a motion for review is to
permit parties to (all attention to and to
ask correction of errors in findings of fact
or conclusions of law affecting and defining
the rights of the parties; and such motion
will lot lie for review of a decision by
the Setretaryof the Interior relating to the
procedure of the land department in the
execlltion) of its judgment, theretofore
rendered, finally defining and determining
the rights of the parties .. 269

Pre-einption.
Where ani application to file pre-emption

declaratory statement is erroneously re-
jected because of supposed conflict with a
railroad grant, the land covered thereby
being subsequently held not to have passed
under the grant, and the applicant had
fully complied with the law and earned
title to the land prior to his death, his
declaratory statement will be considered
as having been filed when tendered, and
his heirs vill be allowed to perfect the
claim for their own benefit ................. 243

Preference Right.
See Contestnt.

Price of Land.
See Ruilroad Lands.

Private Claim.
The right of purchase accorded by the act

of January 14, 1901, to purchasers from the
- Algodones Grant claimants, is limited to

tsoa fide settlers and residents on the land,
having a permanent home thereon of which
they might have been deprived but for said
statute-...................................... 11

In case ofan conflict of elaims underthe act
of January 14,1901, between one who sub-
sequent to the decision of the Court of Pri-
vate Land Claims, sustaining the grant,
and prior to May 23, 1898, the date of the
decision of the Supreme Court holding said
lands to be the property of the United
States, had purchased from the grant claim-
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ants a portion of said lands ad, hPamastb-
lished his home thereon, and one who prior
to the passage of said act had otpied a
portion of the land with the intention of
entering the same inder the homestead or
desert land laws, the respective rights of the
claimabts must be determined by priority
of initiation .............. ........-..-.. . 286

The right to purchase from the United
Statesaccorded by theact of January 14,1901,
is limited to those who purchased the lands
claimed by them from the grant claimants
subsequent to the decision of the Court of
Private Land Claims, sustaining the grant,
and prior to May 23,1898, the date of the deci-
sion of the Supreme Court holding said
lands to belong to the United States, and
who established permanent homes on the
lands so purchased ................... . 287

A mere squatter upon a poition of an
odd-niumbered section within the primary
limits of the grant to the Atlantic and
Pacific railroad, made by the third sec-
tion of the act of July 27, 1866, at the date
of the attachment of said grant, without
recognition or protection by law or treaty,
who applies to make entry of such land as
a ' small holding claim," uinder the provi-
sions of section 17 of the act of March 3,
1891, as amended by the act of February 21,
1893, has no such claim or right as will ex-
-cept the land from the operation of said
grant- ... ............... .. 83

A double confirmation of title to the same
land, made tinder the fourth section of the
act of March 3, 1807, by the commissioners
appointed for the purpose of ascertaining
the rights of persons claiming land in the
territories of Orleans and Louisiana tinder
the French or Spanish government, in
favor of two different claimants, one claim-
ing under a Spanish patent and the other
through such patentee and by right of oc-
cupancy, does not have the effect to vest in
either of the confirmees a greater estate
than was covered by the patent, or to give
to either party any right that he could not
have acquired inder the Spanish govern-
m ent ............ .................. ....... 370

Public Land.
There is no authority to make such exec-

utive withdrawal of public lands in a State
as wilt reserve the waters of a stream flow-
ing over the same from appropriation un-
der the laws of the State, or will in any
manner interfere with its laws relating to
the control, appropriation, mise, or distribu-
tion of water ......... -..- .. 254

The land department will take no action
looking to the disposal of public lands pend-
ing congressional consideration of questions
before it for its special order -. . 492

Railroad Grant.
See Rait-adLateds; Right of ilay; Wagon

Road Grant.

I
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INDEMNITY.

Rights acquired by settlement and im-
provement upon unsurveyed land, and duly
and timely asserted upon filing of the plat
of survey, will, as against an intervening
indemnity railroad selection, made under
the act of August 5, 1892, be protected in its
entirety, even though the lands claimed lie
in different qarter-sections and the im-
provements of the settler are shown to be
confined to a single quarter-section. 8

SELECTION.
A selection made-under a railroad or other

grant, in accordance with existing regnla-
tions, and duly accepted or recognized by
the local officers, is a lawful filing " within
the meaning of that term as used in the
excepting clause of the proclamation of
June 29, 1898, creating an addition to the
Pine Mountain aid Zaca Lake forestreserve. 51

LANDS EXCEPTED.
A mere squatter upon a portion of an odd-

numbered section within the primary limits
of the grant to the Atlantic ad Pacific
Railroad, made by the third section of the
act of July 27,1866, at the date of the attach-
ment of said grant, without recognition or
protection by law or treaty, who applies to
make entry of such land as a "small hold-
ing claim," under the provisions of section
17 of the act of March 3, 1891, as amended
by the act of February 21, 1893, has io such
claim or right as will except the land from
the operation of said grant -,,.,,,,.,,.83

MINERAL LANDS.
There is no authority for the insertion, in

patents issued under railroad land grants,
of the clause, ' excepting all mineral land,
should any sch be found in the tracts
aforesaid; " and directions are given that in
all future railroad land-grant patents said
excepting clause be excluded -,,,,, 342

The classificatton of land under the sixth
section of the act of February 26, 1895, does
not take effect, ad is in no sense final,
until approved by the Secretary of the
Interior- ,, ,,,,,,,, .,,, .., .24

The Secretary has the power to disap-
prove a classification made under said sec-
tion 6, even though no protest be filed
against the same, if sarch classification does
not correctly represent the character of the
land -.. . . . . . . . . . . . . 24

The act of 1895 does not have the effect
of suspending mineral locations made prior
to its passage, nor does it apply in cases
where, prior to the approval of the classifi-
cation, claimants under the mining laws
haveprsiafacie established, through proper
proceedings, the mineral character of the
land, and their elaims have passed to entry. 24

ADJUSTMIE2NT.
The grants to the State of Minnesota in
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aid of the construction of a railroad " from
Stillwater, by way of St. Paul and St. An-
thony to a point between the foot of Big
Stone Lake and the month of Sionx Wood
River, with a branch ria St. Clud and
Crow Wing, to the navigable waters of the
Red River of the North," made by the acts
of March 3,1857, March 3, 1865, and March
3,1871, are in effect one grant and should be
adjusted as an entirety .. -.,, ... 21

Departmental decisions of June 10, 1891
(unreported), and October 1, 1891 (13 L. D.,
353), recalled: and the decision of February
26, 1889 (8 L. D., 255), accepted as stating
the correct rule of adjustment.....,,,,,,,, 21

The act of July 1,1898, refers toconditions
existing at the time of its passage, and if
the conditions were such at that time as to
permit the adjustment of the conflicting
claims of the Northern Pacific Railway
Company and an individual claimant, to a
tract selected by the company within the
indemnity limits of its grant, the fact that
the land department failed to proceed under
the act until after the individual claimant
had relinquished his claim in order that his
son might make entry thereof, wcill not pre-
vent such adjustment being made, and the
action of the individual whose claim was
pending at the date of the passage of the
act, in so relinquishing his entry, will be
considered as equivalent to an election on
his part to retain the land for the purpose
of the adj ustment . .............. 369

The completion of a pre-emption filing
subsequently to the passage of the act of
July 1, 1898, under a declaratory statement
filed prior to said act, for land listed by the
Northern Pacific Railroad Company within
the indemnity limits of its grant, is equiva-
lent to an election by the clahant to retain
the land, and the fact that the land depart-
ment failed to list the land for relinquish-
ment by the company until after the in-
tervention of another claim for the land,
will not prevent an adjustment being made
under said act on account of the claim
pending at the date of the passage of the
act... ,,,, ...... 367

Lands lost to the Northern Pacific Rail-
way Company within the primary limits of
the grant made by the joint resolition of
Stay 31. 1870, do not constitute a suficient
base for the selection of lands within the
indemnity limits of the grant made by the
act of July 2, 1864; but where, prior to Jati-
nary 1, 1898, such a selection was proffered,
of lands properly subject to selection but
for it homestead entry covering the same,
and a valid base for such selection is sub-
stitted, though subsequently to the act of
July 1, 1898, the conflicting claims of the
entryman and the company as thus pre-
sented are subject to adjustment nder
said act. . ...............,654

l
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FORFEITURE. A pre-emption settlement initiated and

The act of March 2, 1889, forfeited lands maintained with full knowledge of a prior
granted to the State of Michigan by the soldiers' additional homestead entry cover-
act of June , 1856, i aid of the construe- ing the same land is not such a bona fide
tion of certain railroads, and the third see- claim as would serve to defeat confirmation
tion of that act confirmed certain disposals of sch existing homestead entry by sec-
made of the forfeited land by proper offi- tion 3 of the act of March 2 1889 .. . 393
cers of the United States, with a proviso Where lands otherwise coming within the
"that nothing herein contained shall be provisions of section of the act of March
construed to confirm any sies or entries of 3, 1887, and ot known to be mineral in
lands, or any tract in such State selection characterat the time of their purchase from
upon which there were bona fid pre- the railroad company, are subsequently
emption or homestead claims on the first found to be mineral, they are not for that
day'of May, 1888, arising or asserted by reason excepted from the right to purchase
actual occupation of the lnd nder color granted by said section -................... 77
of the laws of the United States, and all The provisions of section 24 of the act of
such pre-emption- and homestead claims March 8, 1891, were not intended by Con-
are hereby confirmed." ld: That such gress to authorize the President, in estab-
proviso is a saving clause in favor of srsch lishing a forest reserve, to extinguish an
claimants who may entitle themselves to existing right to purchase granted by sec-
patents, and not an excepting clause which tion 5 of said act of March 3, 1887 77
would prevent the confirmation becoming Lands having been certified under the
effective as to such lands upon abandon- act of June 3, 1856, on account of the Wills
ment of the claims thereto ................. 126 Valley grant, in excess of the amount

granted, and suit having been instituted to
Railroad Lands. recover such excess, no further certifica-

Circular of May 13, 1904, under act of tionsoflandswillbemadeundersaidgrant,
April 19, 1904, relative to settlers upon Wis- even though they are of the prescribed
consin Central railroad and The Dalles mil- -number within the place limits and free
itary wagon road grants .. 620 from adverse claims or rights at the date of

Instructions defining scope of ivestiga- the definite location of said road. Where
tion directed to be made by the act of Feb- such lands have been sold, however, as a
ruary 26, 1904, with a view to legislation for part of the grant and before the ascertain-
the relief of settlers on certain lands in ment of such excess, it must be held that
Sherman county, State of Oregon, within the equity of the purchaser is superior to
that part of the grant made by the act of the right of the United States to retain said
February 25,1867, to aid in the construction lands on account of the excess in certifica-
of what was afterwards known as The tions; and by way of assurance to the pur-
Dalles military wagon road, overlapped by chaser's title under the railroad grant, his
the withdrawal made under the grant of purchase of the lands under the provisions
July 2, 1864, in aid of the construction of of section 5 of the act of March 3,1887, may
the Northern Pacific railroad . ............. 615 be permitted to stand ................. 113

Directions given for the suspension, until Adverse claims asserted to these lands
December , 1903, of all proceedings for the under the homestead and pre-emption laws
patenting, under the Union Pacific rail road denied, for the reasons (1) that although
land grant, of the odd-numbered sections in the Department has found that an excess
certain designated boundaries within the exists in approvals made on account of the
limits of said grant, and also for the es- Wilts Valley grant, the question is pending
pension until said date, from location and in the courts, and the granted sections
disposition of every character under any within the place limits not certified on ac-
of the public land lan-s, other than the count of the grant have never been restored
mining laws, of certain other lands within to entry; (2) that the settlements alleged to
said designated boundaries, all i the have been made in 1882 were not because of
Evanston land district, Wyoming, with a anydecisionofthisfDepartmentholdingthe
view to permitting such lands to be pros- lands in question excepted from the grant
petted and explored for oil deposits sup- and subject to settlement; (3) that upon the
posed to be contained therein .............. 48 facts shown it would seem that the United

Lands within the rimary limits of the States is without jurisdiction to entertain
grant of May 12,1864, in aid of the construc- claims thereto under the settlement laws;
tion of the McGregor and Missouri River and (4) that even should these lands be
railroad, which were erroneously included held excepted from the Wills Valley grant
within the meander lines of a lake, ire not and subject to the provisions of the act of
for that reason excepted from the provi- 1887, the showing made in support of claims
sions of said act increasing in price the asserted thereto under the settlement laws
alternate sections along the line of road is not sufficient to defeat the right of-pur-
therein provided for ............ .. 197 chase under the fifth section of the act .... 113
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Records.

Circular of May18, 1904, under act of April
19, 1904, relative to production in court, for
use as evidence, of original papers on file in
General Land Office ........................ 635

Relinquishment.
A contract to sell the relinquishment of

a homestead entry is not in violation of the
oath required of a homestead applicant
by section 2290 of the Revised Statutes as
amended by the act of March 3, 1891, and
is no ground for cancellation of the entry if
good faith on the part of the entryman at
the time of making his entry is apparent .. 139

A relinquishment by a desert-land entry-
man, accompanied by his application to se-
lect the relinquished land in lieu of other
land within a forest reserve deeded by him
to the United States under the provisions of
the act of June 4,1897, which relinquish-
ment and application are made for the
express purpose of completing title by ex-
change under said act instead of by compli-
ance with the desert-land law, is not ab-
solute in effect, but is conditioned upon
the acceptance of the application to select;
and where such application is not allowed,
and entries of the relinquished land are
permitted to be made by other parties,
claimants under such entries will be re-
quired to show cause why their entries
should not be canceled and the original
desert-land entry reinstated ................ 260

Repayment.
Repayment of the purchase money paid

on a desert land entry will not be allowed,
on the ground that the entry is non-com-
pact, where upon its face the entry does
not show such a departure from a reason-
able requirement of compactness as would.
necessarily preclude its confirmation .. 667, 668

Repayment of the purchase money paid
on a desert land entry will not be allowed
where the entry upon its face does not
show such a departure from a reasonable
requirement of compactness as would
necessarily preclude its confirmation, and
it is not shown by the record, or otherwise
disclosed, that said entry was not as nearly
in the form of a technical section as the
situation of the land and its relation to
other lands would admit of . - .... 471

Where a part of a desert land entry is.
voluntarily relinquished by the entryman,
repayment of the purchase money paid on
such relinquished portion will not be al-
lowed, on the ground that the entry was
non-compact and could not have been con-
firmed, where the entry upon its face does
not show such a departure from a reason-
able requirement of compactness as would
necessarily preclude its confirmation, and
it is not shown by the record, or otherwise
disclosed, that said entry was not as com-
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pact is the situation of the land and its
relation to other lands would admit of ..... 660

The right to repayment of the purchase
money paid on a desert land entry made of
unsurveyed land will be recognized where
the entry as allowed is in form prima facie
non-compact, and it is not shown that it
was as nearly in compact form " as the sit-
uation of the land and its relation to other
lands will admit of," and was for that rea-
son, and the further reason that the entry
embraced lands on both sides of a river,
erroneously allowed and could not have
been confirmed ........... -. 420

The act of entering land under the desert
land law carries with it the necessary im-
plication that the land is susceptible of
reclamation, and the entryman is not enti-
tled to repayment of the purchase money
paid on such entry on the ground that the
location and position of the land is such that
it can not be reclaimed . .-............. 668

The act of March 3,1877, places the bur-
den of proof as to the character of the land
entered thereunder upon the entryman and
his witnesses, and where he states in his
declaration that he has personally exam-
ined the land and each legal subdivision
thereof, repayment of the purchase money
paid on such entry will not be made on the
ground that the land is not of the character
contemplated by the law ................... 668

Where land entered under the desert
land law is not of the character subject to
entry under that law, but is expressly rep-
resented by the entryman to be of such
character, and the entry is allowed upon
such representation, the entry is not " erro-
neously allowed" within the meaning of
the repayment law, and the entryman is
therefore not entitled to repayment of the
purchase money paid on such entry - 667

Repayment of the purchase money paid
on a commutation cash entry will not be
allowed where the applicant is claiming
under a mortgage acquired by assignment
executed subsequently to the cancellation
of the entry ........ -................ 563

During the pendency of the suit to estab-
lish the title of the United States to certain
lands in California within the conflicting
limits of the grants in aid of the Southern
Pacific branch line and the Atlantic and
Pacific railroad, and to determine the bona
fides of alleged purchases thereof from the
Southern Pacific company, such lands were
not subject to disposal, and a purchase
made of any such lands during such time
under the provisions of section 5 of the act
of March 3, 1887, by one adjudged in the
pending suit not to be a bona fide purchaser,
is an entry erroneously allowed, which can
not be confirmed within the meaning of
section 2 of the act of June 16, 1880, and the
purchaser is entitled to repayment of the
money paid on account of such purchase.. 258
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Reservation.

See Right of way.

GENERALLY.
An executive order creating a reserva-

tion for a public purpose, and embracing
land covered by a prism facie valid entry,
will take effect thereon if the entry is sub-
sequently canceled ..................... 395

INDIAN.
There is no general authority for the issu-

ance of patent to Indian allottees, and in
the absence of an express requirement in
the agreement of Jly 7, 1883, between the
United States and the Indians of the Co-
lumbia and Colville reservations, and in
the act of July 4,1884, ratifying and confirm-
ing the same, that patents shall issue for the
lands allotted thereunder, the land depart-
ment is without authority to issue patents
for such lands .. . .. . 568

MILITARY.
The preference right of entryaccorded by

the act of August 23, 1894, opening lands in
abandoned military reservations to settle-
ment and entry, to settlers who are quali-
fied to enter under the homestead law,"
extends only to persons who are qualified
at the date of the presentation of their ap-
plications .... - .... .... 226

The provision in section 13 of the act of
May 26, 1864, creating the Territory of Mon-
tana, that "all laws of the United States
which arenotlocallyinapplicable shall have
the same force and effect within said Terri-
tory of Montana as elsewhere in the United
States," was intended to give effect in said
Territory only to such genes-al laws as were
not locally inapplicable, and did not oper-
ate to carry into effect as to said Territory
the special limitation contained in the act
of February 14,1853, by which the authority
of the executive to establish reservations
was restricted to not exceeding six hun-
dred and forty acres at any one place . 300

FOREST LANDS.

Generaliy.
Directions given that specific exception

be made of mineral lands in all orders for
the temporary withdrawal of lands from
entry and location with a view to deter-
mining whether they shall be included
within a permanent forest reservation- 307

Lands " classified as non-mineral " at the
time of the government survey, are of the
class of lands subject to selection under
the act of March 2,1899, and the character
of lands so classified and selected will not
be investigated on a protest presented after
the survey and selection and alleging the
present mineral character of the lands . 2

When the field notes and surveyor's re-
turn make no notation whatever of min-
erals in the land being surveyed, such lands

Page.
are considered and treated as given a non-
mineral classification by the surveyor .- 2

When aetual possession of land held in
private right in a forest reserve is aban-
doned by the owner, and conditions exist
by reason of fallen or dead timber which
make it a menace to the safety of the forest
growth on the reservation, it is within the
power of the Secretary of the Interior to
take proper measures for the abatement of
such conditions . 110

Agricultural lands selected by the for-
ester of the Agricultural Department under
the provisions of the act of June 27,1902, to
be included in the forest reserve provided
for in said act as " necessary to the econom-
ical administration and protection " of such
reserve, do not become part of such con-
templated reserve by virtue of their selection
for the purpose mentioned, but are merely
in the condition of lands withdrawn from
settlement or other disposal with a view
to their future reservation when the oc-
casion therefor shall arise by the forest
reservation coming into existence 559

Prior to becoming part of a forest re-
serve by the removal of ninety-five per
centum of the timber therefrom, lands
withdrawn for forestry purposes under the
act of June 27, 1902, are merely in a state
of withdrawal with a view to future reser-
vation, and remain nder the administra-
tive power of the Secretary of the Interior
as the head of the land department .... 64t

The survey of a homestead claim in the
Black Hills forest reserve, by metes and
bounds, under the provisions of the act of
March 3, 1899. will not be made where the
claim is not as nearly as practicable in
square form and parts thereof are of less
width than the smallest legal subdivision.. 455

The act of March 3,1899, does not confer
upon settlers in the Black Hills forest re-
serve the right to make entry of irregular-
shaped tracts, except where the improve-
ments of the settler can not be saved and
protected by making entry according to
legal subdivisions, and in such case he
may designate what portions of the tracts
he desires to have surveyed and may omit
any part of his improvements, even though
it be his residence, provided the entry be
made as nearly as practicable in square
form and the tracts are contiguous ....... 522

The mere inclusion of sections sixteen
and thirty-six, granted for school purposes,
within a withdrawal made for the purpose
of permitting investigation ad examina-
tion of the lands with a view to their possi-
ble inclusion in a forest reserve, does not
place them within a " reservation " within
the meaning of that term as employed in
the act of February 28, 1891, and therefore
does not afford a base for the selection of
indemnity lands ............................ 346
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The Secretary of the Interior has author-

ity to permit the owner of lands within the
Yosemite National Park to construct and
use a wagon road over the park lands, to be
at all times under the exclusive control of
the former, where necessary for the purpose
of ingress and egress in the appropriate de-
velopment and utilization of the latter's
property, under such restrictions and regu-
lations as shall " provide for the preserva-
tion from injury of all timber, mineral
deposits, natural curiosities, or wonders
within said reservation, and their retention
in their natural condition" . -.-,,,,,, 662

Act of June 4, 1897.
It is essential to a lieu selection under the

act of June 4, 1897, that the land intended
as a base for the selection should be speci-
fically designated .... ,, .... ,,, ..... 26

Under the exchange provisions of the act
of June 4, 1897, the selection of lands in lieu
of other lands within a forest reserve relin-
quished to the United States with a view to
such selection, can only be made by or in
behalf of the owner of the lands relinquish-
ed -. . . . . .................... .. 578

The United States will not accept title,
under the exchange provisions of the act of
June 4, 1897, from one of several claimants
to ownership, nor will it accept title only
prima facie good- .......-............. ....... 642

The legal title created by the issue of a
patent for public land relates back to the
inception of the equitable title arising from
payment therefor; and where after the ac-
quisition of equitable title and prior to is-
sue of patent the land is transferred, the
legal title, upon issue of the patent, inures
to the benefit of the grantee -. ,,,,,, 100

No right to make selection under the act
of June 4, 1897, can arise until legal title
exists in the person assuming to convey it
to the United States and claiming the right
to make selection .......................... 100

Under the exchange provisions of the act
of June 4, 1897, title to fractional parts of a
government subdivision may be accepted
by the government where the owner relin-
quishes all the land in the subdivision to
which he has title .......................... 121

The character of land at the time of its
proposed relinquishment, rather than the
class of entry under which the United
States parted with its title, determines its
acceptability under the exchange provi-
sions of the act of June 4, 1897 ......-....... 223

Land within a forest reserve covered by
an Indian allotment may constitute a
proper basis for exchange under the pro-
visions of the act of June 4,1897-.......... 661

Lands which are to be disposed of for the
benefit of a tribe of Indians, and only under
laws which require a cash payment, are not
subject to selection under the act of June
4, 1897- ................... I .,119

691

Page.
Land known to be mineral at the time of

its attempted relinquishment can not be
accepted as base for selections under the
exchange provisions of the act of June 4,
1897- ....-..... . , , . .... 410

Provision having been made by the act
of August 15, 1894, for the disposition of the
ceded Nez Perce lands under the mining,
townsite, and homestead laws only, said
lands are not subject to selection under the
exchange provisions of the act of June 4,
1897 .-,,,,,,,,,, .. ,..,,, .. , 374

Land actually occupied is not "vacant
land open to settlement," within the mean-
ing of the act of June 4, 1897, and is there-
fore not subject to appropriation under said
act; and any question as to whether the oc-
cupancy is such as meets the requirements
of the homestead or other laws, or whether
the occupant is qualified to assert and main-
tain a claim under those laws, will not be
tried and determined under an application
to select the land under said act -.. ,,... 298

Suit for the recovery of title to lands in-
cluded in an approved and certified school
selection, invalid because of insufficient
base, can not prevail against a bons flde
purchaser for value; and, where within a
forest reserve, such lands may be assigned
by such purchaser as a basis for the selec-
tion of lieu lands under the exchange pro-
visions of the act of June 4, 1897-........... 379

Lands embraced in an application to
make liet selection under the provisions of
the act of June 4, 1897, which had not, at
the date of the proclamation of May22,1902,
establishing the Medicine Bow forest re-
serve, been shown, by proper proofs, to be
of the class and character subject to such
selection, do not come within the excepting
clause of said proclamation -,,,,,.,,,,,.,,.520

Claims to lands within a forest reserve
relinquished to the United States with a
view to the selection of other lands in lieu
thereof under the exchange provisions of
the act of June 4, 1897, arising not by act or
sufferance of the relinquisher, but inde-
pendently asserted by third parties under
the laws and supposed title of the United
States, after record of a defectively authen-
ticated deed for the relinquished land, sub-
sequently cured, constitute no bar to con-
summation of the exchange under said act 283

A relinquishment of lands in a forest re-
serve in the Territory of New Mexico, with
a view to the selection of other lands in lieu
thereof under the exchange provisions of
the act of June 4, 1897, will not be accepted
unless in all conveyances affecting the title
to the lands relinquished the grantor, if
married, was joined by the wife, or it is
clearly shown that she is precluded froms
asserting any interest in the land . .... 566

The abstract of title accompanying the
relinquishment of lands within a forest re-
serve as a basis for the selection of lands in
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lieu thereof under the provisions of the act
of June 4,1897, must be accompanied by a
certificate from the officer having custody
of the tax roll and charged with the collec-
tion of taxes that no taxes levied upon the
property, or lien thereon, remain unpaid.. 151

An application to select lands under the
exchange provisions of the act of June 4,
1897, must be accompanied by a certificate
from the clerk of the proper court of the

county wherein the base lands are located,
showing that there are no judgments of
record or suits pending affecting the title to

said base lands, and also by an affidavit of
the applicant that such lands have not been
assigned as base for any other application

made by him under said act ---------------- 323
Where the owner of lands within a forest

reserve in the State of California executes
and acknowledges outside of said State a
deed purporting to convey said lands to the
United States, with a view to making se-
lection in lieu thereof under the exchange
provisions of the act of June 4, 1897, he must
furnish the certificate of a clerk of a court of
record of the county or district where such
deed was executed and acknowledged, cer-
tifying to the official character; qualification
and signature of the officer before whom the
acknowledgment was taken. - . 31

The recording of a deed purporting to
convey lands to the United States, and ten-
der thereof to the land department under
the exchange provisions of the act of June
4, 1897, constitute a mere assertion by the
applicant of his title to the land and his
right to make selection; and no equitable
title to the land relinquished vests in the
United States until the title has been exam-
ined, approved, and accepted by the land
department ................................ 233

Where lands in a forest reserve have been
of record conveyed to the United States,
with a view to the selection of other lands
in lieu thereof under the exchange pro-
visions of the act of June 4, 1897, and appli-
cation to select lien lands is made but
rejected because defective, and a corrected
application is subsequently filed, the ab-
stract of title of the relinquished lands must
be extended to the date of such subsequent
application, so as to show whether or not
adverse claims to the land have in the
meantime arisen; and if such have arisen
they must be removed before selection of
lands in lieu of those relinquished will be

allowed ..................................... 233
Where the owner of lands within a forest

reserve makes reconveyance of the same
to the United States, with a view to select-
ing other lands in lieu thereof under the
exchangeprovisionsoftheact of June 4,1897,
no act should be done or permitted by the
government looking toward the disposal of
said lands until the title tendered has been
examined, found satisfactory, definitely ac-
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cepted, and noted on the records of the local
office; but where an application for the
land, otherwise regular, has been accepted
by the local officers prior to such time, it
will be treated as attaching immediately
upon the receipt of notice by the local office
that the title tendered has been accepted
and selection of other land in lieu thereof
allowed, if there be no other valid adverse
claim .................................... 41

Where it is disclosed by the abstract of title
accompanying a relinquishment of lands
within a forest reserve under the act of
June 4, 1897, with a view to the selection of
other lands in lieu thereof, or in any other
manner, that adverse claims exist to the
lands relinquished, the land department
can not try the question as to which claim-
ant has the better title or right, and such a
controversy must in some manner be ter-
minated before a title from either claimant
can be accepted as base for selection of pub-
lic land under the exchange provisions of
said act ....-............-......... 209

Defects in or omissions from the abstract
of title of the base lands accompanying an -
application to select lands under the ex-
change provisions of the act of June 4,1897,
which are cured or supplied by the records
of the land department, will be disregarded
in passing upon the sufficiency of such ap-
plication and the showing made in support
thereof ............... ..................... 315

An application to select lieu lands under
the exchange provisions of the act of June
4, 1897, can not be allowed where it is
shown by the abstract of title accompany-
ing the same that there is excepted and
reserved from the tract assigned as base
for the selection a strip of land for railroad
purposes and that said base land is encum-
bered by a perpetual obligation to main-
tain fences inclosing such reserved strip .. 315

The reservation of a right of way thirty
feet in width along each side of all section
lines, for a public highway, in all convey-
ances of swamp lands made by the State of
Oregon, does not constitute such an incum-
brance upon lands so situated and embraced
within a forest reserve as to render them
unacceptable as bases for the selection of
other lands in lieu thereof under the pro-
visions of the act of June 4,1897 . 15

Defined rights of occupancy, in the na-
ture of easements and protected by statutes,
which can not be injuriously affected by
disposal of the fee of the servient lands, do
not exclude such lands from selection
under the act-of June 4, 1897 ............... 311

The fact that a tract of land within a for-
est reserve is subject to a right of way to
construct and maintain a water pipe line
within a narrow strip across the same,
segregated from the tract by a survey and
clearly defined, will not prevent the accept-
ance of a relinquishment of the tract and
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Page
the allowance of a selection of other land,
equal to the unincumbered portion, under
the exchange provisions of the act of June
4, 1897 ..................................... 414

The preference right of entry accorded a
successful contestant is personal and can
not be assigned, or waived in favor of
another, and where, during the period
allowed him within which to exercise such
right, he applies to select the land, in the
name of and as the attorney in fact for
another, under the act of June 4,1897, with-
out making an application to enter in his
own behalf during such period, he thereby
waives his right, and the land becomes sub-
ject to entry by the first legal applicant.... 466

A relinquishment by a desert-land entry-
man, accompanied by his application to
select the relinquished land in lieu of other
land within a forest reserve deeded by him
to the United States under the provisions of
the act of June 4; 1897, which relinquish-
ment and application are made for the ex-
presE purpose of completing title by ex-
change under said act instead of by com-
pliance with the desert-land law, is not
absolute in effect, but is conditioned upon
the acceptance of the application to select;
and where such application is not allowed,
and entries of the relinquished land-are per-
mitted to be made by other parties, claim-
ants under such entries will be required to
show cause why their entries should not be
canceled and the original desert-land entry
reinstated ................................... 260

Where in~making selection of unsurveyed
lands under the exchange provisions of the
act of June 4,1897, a third party is em-
ployed to protract the lines of survey over
the land desired, and selection is made ac-
cording to the description furnished by
such party, and it afterwards develops that
mistake was made in the description so fur-
nished, the Department can not recognize
any such mistake as a sufficient ground for
amendment of the selection ............. 174

The reservation from adverse appropria-
tion of lands within a township for the sur-
vey of which application has been made by
the governor of the State, with a view to
selection thereof by the State, for a period
from the date of the filing of the applica-
tion until the expiration of sixty days from
the filing of the township plat of survey, as
provided for in the act of August 18, 1894,
is conditioned upon publication of the
notice provided for in said act, to be begun
within thirty days from the date of te fil-
ing of the application, and in case of fail-
ure to begin such publication within the
time limited, the State has no such claim to
the land as would bar the allowance of an
application to select the same in lieu of
other lands within a forest reserve relin-
quished under the exchange provisions of
the act of June 4, 1897, with a view to mak-
ing such lieu selection .............. .. 240
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Reservoir Lands.
The second section of the act of January

13, 1897, relating to the construction of res-
ervoirs upon unoccupied public lands for
the watering of livestock, vests in the Sec-
retary of the Interior a discretion as to the
amount of land that may be reserved for
any such reservoir, limiting the amount to
not more than one hundred and sixty acres;
and the regulations issued under said sec-
tion do not contemplate that there shall be
reserved necessarily one hundred and sixty
acres because the reservoir has a capacity
which authorizes such reservation, but it
was only intended that such reservation
should be made as is necessary for the use
and maintenance of the reservoir . . 148

Residence.
A homestead entryman is entitled to six

months from the date of his entry within
which to establish residence, and where
prior to the expiration of such time he en-
lists in the military service of the United
States he is within the saving provisions of
the act of June 16, 1898, and contest against
his entry will not lie during the continu-
ance of such service, even though he may
never have established actual residence
upon his claim nor in any manner improved
the same ............................. 3..... 251

Right of Way.
RAILROAD.

Regulations concerning railroad right of
way over the public lands .... 481

Rights of way under the acts of March 3,
1875, and March 3, 1891, are mere ease-
ments, and an applicant to purchase lands
over which they pass, under the timber and
stone act, will be required to pay for the
entire area of the legal subdivisions applied
for, notwithstanding such rights of way.. . 33

No such right is acquired by virtue of an
application for right of way for a railroad
under the act of March 3, 1875, before the
approval thereof, and prior to the con-
struction of the road, as will prevent the
Secretary of the Interior withdrawing the
lands covered thereby, for use as a reser-
voir site, under the provisions of the act of
June 17, 1902- . ................... .. 597

Where a railroad company files an appli-
cation intended to be for right of way for a
railroad through a canyon or narrow defile,
but by mistake the map of its proposed road
shows the line of route to be some distance
from the canyon and running through an
impassable mountain range, it will be al-
lowed to amend its application to conform
to the original intention, to the exclusion
of an intervening conflicting application
for a reservoir site in the same canyon or
defile .................................... 452

The proviso to section 1 of the act of
March 2, 1899, which act provides for
acquiring rights of way by railroad com-
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panies through Indian reservations, Indian
lands, and Indian allotments, that no right
of way shall be granted under said section
for a proposed road parallel to and within
ten miles of a constructed road or one in
actual course of construction, applies only
where a road has been constructed or is in
the actual course of construction across the
Indian lands, and has no application in a
case where a right of way has been granted
or is applied for upon the mere survey and
platting of the proposed line of road - 187

The general authority for securing rail-
road rights of way in the Indian Territory,
granted by section 13 of the act of February
28, 1902, can not be exercised to secure a
right of Avay across the Sulphur Springs
reservation, created under authority of the
act 6f July 1, 1902 354

The Commissioner of Indian Affairs has
full authority to receive, for disbursement
to the Indians, the moneys due individual
Indian occupants, under section 3 of the
act of March 3, 1899, as compensation for
property taken or damage hone by reason
of the construction of the line of railroad
provided for by said act 509

The payment to be made to the Secretary
of the Interior for the benefit of the Choc-
taw and Creek nations, under section 7 of
the act of Starch 3,1899, is intended as com-
pensation for alty and all damages of what-
ever nature said nations may have suffered
by reason of the construction of the line of
railway through those nations; and the
actual number of miles of road within said
nations furnishes the basis for determining
the amount of compensation due them
under said section, irrespective of the char-
acter of the occupation of the individual
occupants, for whom compensation is to be
made in accordance with section 3 of said
act 509

The grant of a right of way through the
Indian Territory, made to the Kansas and
Arkansas Valley Railroad Company by the
acts of June , 1886, and February 24,1891,
was of an easement only and not of the fee,
subject to the legislative power to declare
and open highways or roads across such
right of way wherever necessary and
proper for the public convenience; and
under the act of June 30, 1902, providing
for the allotment and disposal of the Creek
Indian lands, the Indian Office, under the
supervision of the Secretary of the Interior,
may make orders establishing highways or
roads over and across said lands, whenever
necessary for the public good, and enforce
them across such railroad right of way by
removing the obstructing fences of the
company 3. .. .. 304

CANALS, DITCHES, AD RESERVOIRS.
No rights are acquired by an application

Page.
for right of way under the act of February
15, 1901, prior to approval thereof by the
Secretary of the Interior .. . . 597

In passing upon applications for rights of
way over the public domain under the acts
of May 14, 1806, and February 15, 1901, the
Department will require a prima facie show-
ing of right on the part of the applicant to
appropriate water; but it is not the prov-
ince of the Department to determine the
validity of such appropriation . 144

The act of March 3, 1891, granting rights
of way through the ptblie lands and reser-
vations for canals, ditches and reservoirs,
to be used for irrigation purposes, and the
act of May 14, 1896, granting similar rights
of way for the purpose of generating, man-
ufacturing and distributing electric power,
necessarily contemplate such destruction of
timber along the line of any such right of
way as results from the use and mainte-
nance of the right ... - . 178

The act of March 3, 1891, grants a right of
way through the public lands and reserva-
tions of the United States to any canal or
ditch company "formed for the purpose of
irrigation " only, and has no application to
a company formed for other purposes - 452

The act of March 3,1891, grants a right of
way through the public lands and reserva-
tions of the United States to any canal or
ditch company " formed for the purpose of
irrigation" only, and the amendatory act
of Stay 11, 1898, permits the use of a right of
way secured under the act of 1891 for " pur-
poses of a public nature," but does not
authorize the approval of an application
under the aet of 1891 where the use of the
right of way is not desired for irrigation . 461

Section 18 of the act of March 3,1891, does
not limit the size of the reservoirs therein
provided for, but authorizes the approval of
a right of way ' to the extent of the ground
occupied by the water of the reservoir,"
" and fifty feet on each side of the marginal
limits thereof" . -.... . 178

While the act of March 3, 1891, provides
for the filing of maps showing the construc-
tion of canals, ditches and reservoirs under
section 2339 of the Revised Statutes, the
provisions of that act do not operate to
make the continued enjoyment of rights
conferred by said section dependent upon
the filing of such maps .. - . 469

The land department has no power to de-
clare a forfeiture of a right of wvay acquired
under section 2339 of the Revised Statutes - 463

The provision in the act of August 30,
1890, that " in all patents for lands hereafter
taken up under any of the land laws of the
United States or on entries or claims vali-
dated by this act, west of the one hun-
dredth meridian, it shall be expressed that
there is reserved from the lands in said
patent described a right of way thereon for

A'
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ditches or canals constructed by the author-
ity of the United States," applies only to
entries under the public or general land
laws ........... ........ 147

Riparian Rights.
See Strep.

School Land.
GENERALLY.

The question of leasing school lands in
the Territory of New Mexico under terri-
tonial laws is one exclusively for the con-
sideration of the Board of Public Lands of
said Territory .-.... ... . 137

A grant of lands to a State for school pur-
poses does not carry lands known to be
chiefly valuable for mineral at the time
when the State's right would attach, if at
all . . ........ . 117

A mineral return by the surveyor-general
does not have the effect to establish the
character of lands as chiefly valuable for
mineral, and can not of itself operate to
take lands out of the grant to the State, as
mineral lands; this can only be done by
proof clearly showing that the lands were,
at the time when the right of the State
would have attached, known to contain
valuable deposits of mineral, and to be
chieflyvaluableonaccountofsuichdeposits. 117

Until so authorized by Congress, neither
the Department nor the territorial govern-

A ment of Arizona has the power to dedicate
for use in connection with an irrigation proj-
ect under the act of June 17, 1902, lands in
said Territory which, by section 2 of the act
of February 2, 1863, have been reserved, for
school purposes, to the future State to be
erected including the same ........ ......... 604

Of the lands ceded to the United States by
the Wichita and affiliated bands of Indians
under agreement ratified by the act of
March 2, 1895, sections 16 and 36, 13 and 33,
reserved for school purposes, are by the
provisions of said act made subject to the
operation of the mining laws; but the like
numbered sections reserved for school pur-
poses of the lands ceded by the Comanche,
Kiowa and Apache Indians under agree-
ment ratified by the act of June 6, 1900, are
nt subject to the operation of such laws.-. 95

INDEMNITY.
Circular of March 6, 1903, relative to min-

eral or non-mineral character of lands
sought to be selected as indemnity 39

Paragraph 2 of circular of February 21,
1901, relative to indemnity selections for
surveyed school sections in forest reserves,
amended- ............................. 423

Circular of May 24, 1904, under act of
March 30, 1904, authorizing State of South
Dakota to select school and indemnity
lands in ceded portion of Great Sioux reser-
vation- .................................... 656
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The approval of a list of indemnity school

selections by the Secretary of the Interior is
an adjudication that there vasno vital irreg-
ularity in the making of the selection . 573

In determining the amount of indemnity
school land granted the several States on
account of losses occurring in fractional
townships, under the adjustment provided
for in section 2276 of the Revised Statutes,
the acreage of land returned by the govern-
ment survey will be taken as the basis for
the calculation ............................. 183

Where school lands in place have been
sold by the State, it should not be heard, in
the absence of a bona fide claim asserted
thereto under the mining laws, to question
its own title and that of its vendees, on the
ground that the lands are mineral in char-
acter, for the purpose of affording it a base
for the selection of indemnity lands else-
where .................. 412

If at any time prior to the approval of a
selection of indemnity school lands a min-
ing location, claim, or entry, be made with-
in the township in which the lands sought
to be selected are located, publication of
notice of such selection will be required,
although at the time when the selection
was proffered there was tso mining location
or claim in such township.................. 479

By the approval and certification of a
selection of school land, invalid because of
insufficient base, the legal title thereto
passes to the State, beyond the jurisdiction
or power of the land department to divest
it by an order of cancellation, and the only
remedy for recovery of title to the United
States is by suit for cancellation of the cer-
tiied list -- 1--------------------------------- 379

Suit for the recovery of title to such lands
can not prevail against a ba fide pur-
chaser for value: and, where within a for-
est reserve, such lands may be assigned by
such purchaser as a basis for the selection
of lieu lands under the exchange provi-
sions of the act of June 4, 1897 ....... 379

The mere inclusion of sections sixteen
and thirty-six, granted for school purposes,
within a withdrasval made for the purpose
of permitting investigation and examina-
tion of the lands with a view to their pos-
sible inchlsion in a forest reserve, does not
place them within a "reservation " within
the meaning of that term as employed in
the act of Febritary 28, 1891, and therefore
does not afford a base for the selection of
indemnity lands .................. 1. 346

Where a school indemnity selection was
made and approved under an existing rl-
ing of the land department limiting the
selection to one acre of double minimum
land for each to acres of single minimum
land lost to the grant and designated as a
base for the selection, and such ruling was
thereafter vacated and selection permitted
acre for acre, whether single or double min-
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imun land, and the grant being yet in
process of adjustment, the State, even
though it may have acquiesced in such
prior selection, will be permitted to make
re-arrangement of the base specified for the
selections already made and approved,
making the lost and selected lands equal in
area, and when thus adjusted the base
lands remaining may be used in the selec-
tion of other lands .. ..-... .... 34

In making selections under the grant of
school lands the State may forward a list
through the mails, and where a list is so
forwarded and reaches the local land office
before the time of opening, it should be
considered as proffered after the claims of
all those present at the time of the opening
of the office have been received; and a list
so accepted as to tracts free from conflict
should ot be canceled because prema-
turely filed ....-.-... 648

The State of California is entitled to in-
demnity for lands in sections sixteen and
thirty-six which have passed to the State
under the swamp land grant ....- ... 648

Selections of indemnity school lands in
lieu of lands in sections sixteen and thirty-
six assumed to have been lost to the State
on account of the Klamath Indian reserva-
tion, will not be approved by the Depart-
ment where the base lands are without the
existing boundaries of said reservation as
established by the survey made in 1888 ... 457

Lands within the Rickapoo Indian reser-
vation were, by virtue of the provisions of
the act of March 2, 1895, subject to selection
by the Territory of Oklahoma as indemnity
school land prior to the opening of said
lands to settlement ......................... 573

Sections sixteen and thirty-six of lands in
the Territory of Oklahoma which have been
sold by thegovernment, furnish a sufficient
basis for indemnity school selection, with-
out regard to whether or not the govern-
ment owned them at the date of the grant-
ing act ....-... -......- ......... 573

The title to school lands returned as non-
mineral at the time of survey, and forwhich
no claim was asserted under the mining or
other public land laws at te date when,
if at all, the right of the State would attach,
presumptively passed to the State, and the
State will not be permitted to make indem-
nity selection in lieu of such lands, on the
ground that they are mineral in character,
except upon a clear and satisfactory show-
ing that the base land was known to be
chiefly valuable for mineral at the date
when the State's right thereto would have
attached, if at all ............-. 105

Selection.
See Railroad Grant; Seloot Land; States

and Territories; Swamp Land.

Page.

Settlement.
Settlements on public land while it is re-

served from entry confer no rights as against
the government, but the question of priority
between such settlements may be consid-
ered in determining the rights of adverse
claimants in case the land is subsequently
opened to entry - ............................ 190

Settlement and residence under the home-
stead laws can not be established by an
agent nor maintained by an agent or tenant
after having been established .............. 190

There is no authority under the law, in
case of simultaneous settlements upon the
same tract, for dividing the land between
the contesting parties, without their agree-
ment and consent ......................... .313

A placer mining claim so located as to
interpose between different parts of a legal
subdivision of land does not render a settle-
ment claim embracing such legal sub-
division noncontiguous .................... 522

Possessory rights to public lands, acquired
by settlement, may be the subject of lease;
and the lessee in such case can establish no
claim in his own right as a settler adverse
to his lessor ....... 5 . 26

Rights acquired by settlement and im-
provement upon unsurveyed land, and
duly and timely asserted upon filing of the

- plat of survey, will, as against an inter-
vening idemnity railroad selection, made
under the act of August 5, 1892, be pro-
tected in its entirety, even though the
lands claimed lie in different quarter-
sectionsand theimprovementsof thesettler
are shown to be confined to a single quarter-
section ..................................... 8

States and Territories.
See Sciool Land; 8swanip Land.

Circular of May 31, 1904, under act of April
28,1904, amending the homestead laws as to
certain lands in Nebraska .................. 670

The preference right over any person or
corporation, for the period of sixty days
from the filing of the township plat of sur-
vey, accorded to certain States by the act of
March 3, 1893, within which to select lands
under grants made by the act of February
22, 1889, applies to the State of Idaho as
much as to the other States named in said
act of 1893, notwithstanding said State was
not included among those to which grants
were made by the act of 1889 -.. ....... 107

Failure on the part of the State to publish
notice of an application for the survey of
lands within thirty days from the date of
such application, as provided by the act of
August 18, 1894, does not affect its prefer-
ence right to selectsuch lands, for the period
of sixty days from the filing of the town-
ship plat of survey, conferred by the act of
March 3,1893 .... .............. ....... 107

A.
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The fact that land sought to be selected

by the State for university purposes was re-
turned and classified as mineral is no bar
to such selection, if there is not within the
limits of such tract any known valuable
mineral deposit; and any question as to the
tract lying within six miles of a known
mining claim is wholly between the State
and the United States ...................... 107

A duly appointed commissioner of deeds
for the State of California is an officer of
that State, and deeds executed outside of
the State before such commissioner are not,
in contemplation of law, extraterritorially
executed, buthave thesame force and effect
as if executed within said State before any
officer authorized by law to take acknowl-
edgments ................................... 112

Statutes.
See Arts of Congress and Revised Statutes

Cited and Cbast rued, pages xxii and xxv.

Survey.
The land department will not disturb the

public surveys where a resurvey may affect
the rights or claims of anyone resting upon
the original survey, except upon the clear-
est proof of accident, fraud, or mistake ... 550

The approval of a township survey which
purports to show that all public lands within
the limits of such township have been sur-
veyed, raises such a strong presumption in
favor of the correctness of such survey that
no additional surveys should be made, ex-
cept upon clear proof of evident mistake or
fraudulent conduct on the part of those
charged with the execution of the surveys. 474

While the government may correct its
surveys so as to extend them over lands
improperly omitted therefrom, yet when
such surveys have been approved, they
should not be disturbed, especially after the
lands surveyed have been disposed of and
after a long lapse of time from the approval
of the survey, except upon the clearest
proof of an evident mistake or fraudulent
conduct on the part of those charged with
the execution of such survey .329

The land department has authority to
examine into the correctness of the public
surveys and to cause a resurvey to be made
of any public lands that were erroneously
or improperly omitted from survey when it
is clearly shown that such lands were er-
roneously or improperly omitted and that
no sufficient reason then existed for not ex-
tending the public surveys over them; but
it has no authority to surveyas public lands
tracts which were at the date of the town-
ship survey properly indicated as covered
by the waters of an apparently permanent
lake ... ... 545

Where a meandered lake is shown on the
township plat, the land department would
not be justified in concluding that such
lake did not exist at the time of survey,
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and in assuming jurisdiction to survey the
lands embraced within the meander lines,
on the mere showing that within such lines
there are ridges and knobs that were not
covered with water at the time of the sur-
vey, in the absence of proof that the topog-
raphy and configuration of the adjacent
lands is such that no basin could have ex-
isted substantially in the form and to the
extent indicated by the survey ...... ...... 542

Lands in the State of Iowa covered by the
waters of a lake which was properly mean-
dered at the time of the survey of the town-
ship passed to the State by virtue of its sov-
ereignty, and are therefore no longer
under the control of the land department
as public lands .............. 5........ ..... 50

Notice of applications for the survey of
islands not designated upon the township
plats of survey must be served on the own-
ers of the opposite shores and upon the
authorities of the State within which such
islands are situated ............. 474

The circular of October 21,1885, requiring
notice to be given of the receipt and filing
in the local office of approved plats of sur-
vey of townships before applications for
entry of lands included in such survey will
be received, embraces all public land sur-
veys of a township, whether made in whole
or in part, and the same notice will be
required of the survey of fragmentary por-
tions of a township made after the regular
township survey as in the case of original
township surveys ........................... 186

The -instructions of October 21, 1885, re-
quiring that notice shall be given of the
receipt and filing in the local office of ap-
proved plats of the survey of any township
before applications for entry of lands in-
cluded in the survey will be received, are
applicable in the matter of the filing of the
plat of survey of an island, or other frag-
mentary tract of public land, made after
the regular survey of the township in which
such tract is situated, the same as in the
case of the survey of an entire township--- 184

The survey of a homestead claim in the
Black Hills forest reserve, by metes and
bounds, under the provisions of the act of
March 3,1899, will not be made where the
claim is not as nearly as practicable in
square form and parts thereof are of less
width than the smallest legal subdivision.. 455

On the filing of the township plat of sur-
vey, intending applicants for lands under
the public land laws and those desiring to
make selection of any portion thereof un-
der congressional grants, should have equal
opportunity in making claim to the lands.. 648

The reservation from adverse appropria-
tion of lands-within a township for the sur-
vey of which application has been made by
the governor of the State, with a view to
selection thereof by the State, for a period
from the date of the filing of the application
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until the expiration of sixty days from the
filing of the township plat of survey, as pro-
vided for in the act of August 18, 1894, is
conditioned upon publication of the notice
provided for in said act, to be begun within
thirty days from the date of the filing of
the application ........... ..... ,,... 240

Swamp Land.
GRANT.

A homestead entry of land subject to
selection by aStateunderits grantof sivamp
and overflowed lands, made subsequent to
the grant to the State does not exclude the
land embraced therein from the operation
of the grant ........ .......... 124

Lands swamp and overflowed and ren-
dered thereby unfit for cultivation, not
reserved or granted by the U7nited States on
March 12, 1860, the date of the act grant-
ing swamp lands to the State of Minne-
sota, passed to the State under said grant,
and are therefore excepted from the pro-
visions of the act of January 14, 1889, relat-
ing to the disposition of the ceded Chippewa
lands ..- .- , ,.., 328

Swamp and overflowed lands lying within
sections sixteen and thirty-six i the four
townships in the White Earth Indian reser-
vation, in the State of Minnesota, ceded to
the United States under the act of January
14, 1889, did inot pass to the State under its
grant of swamp lands made by the act of
March 12, 1860, said sections being on that
date in reservation for school purposes by
virtue of the acts of March 3,1849, and Feb-
ruary 26, 1857 ....................... , .,,.325

A settlement or filing upder the pre-emp-
tion law, or both such settlement and filing,
do not constitute a sale or disposal of the
lands covered thereby, within the meaning
of the act of March 12, 1860, extending to
the State of Oregon the swamp act of Sep-
tember 28, 1850, so as to except such lands
from the swamp land grant -............... 54

Lands claimed by the State under the
swamp grant, and embraced in a pre-emp-
tion entry regularly perfected prior to the
confirmation of title in the State, are except-
ed from the grant to the State -1. ... 54

Where a State has accepted the grant of
swamp and overflowed lands made by the
act of September 28,1850, has disposed of
and conveyed all its interest in certain of
the lands claimed thereunder, and requests
for the issuance of patent therefor, as pro-
vided by said act, have been made by dif-
ferent governors of the State, such patent
may issue to the grantees of the State with-
out further request on the part of the pres-
ent governor .........-. ,, ... 265

SELECTION.

An application by the State to select
lands under its swamp grant while pending
segregates the land from other location,
entry, or disposal ......... -................. 124

Page.
INDEMNITY.

Swamp land indemnity locations under
the act of March 2, 1855, can only be made
upon " public lands subject to entry at one
dollar and a quarter per acre, or less -...... 197

Selection by the State of indemnity school
lands in lieu of landsclaimed to have been
lost in place -because covered by a lake,
precludes the State from claiming the lands
in place under the swamp grant, but in no
wise affects the right of the State to claim
any other lands in the same township as
swamp lands ........ . 54

CHARACTER OF LAND.
A tract of land having been found by the

land department to be "swamp by field
notes," its character vill not be again in-
quired into except upon a clear and direct
averment of the insufficiency of the evi-
dence in the field notes to support the find-
ing -,, -124

The act of the surveyor in meandering
lands as a lake, which are not in fact cov-
ered by a permanent body of water, even
though approved by the land department,
does not conclusively establish the char-
acter of the area beyond the meander line
as a lake or exclude lands within that area
from the swamp land grant ... 4... 6

The swamp land grant of September 28,
1850, is not in terms confined to lands sub-
ject to the overflow of large streams, but
includes 'the whole of those, swamp and
overflowed lands, made thereby unfit for
cultivation, which shall remain unsold at
the passage of this act;" thus making the
condition of the land, from whatever cause,
the criterion in determining whether it
falls within the words of the act descriptive
of the character of the land granted ....... 54

ADJUSTIENT.
Circular of April 4,1903, relative to adjust-

ment of swamp land grant to State of Min-
nesota ......- 5 88

Circular of March 12, 1904, construing
paragraph one (1) of circular of April 4,
1901 ,. 499

In the adjustment of the swamp land
grant to the State of Minnesota all existing
contests and controversies between the
State and an actual and bona fde home-
stead or pre-emption settler, whether the
settlement was made before or after the
survey, will be disposed of under the rule
announced in the Lachance decision, that
being the rule under which the settlement
was effected and the contest or controversy
begun-.- ....... ,.,,.65

All existing contests or controversies in
which there is no claim of actual and bona
fide homestead or pre-emption settlement
will be disposed of under the original plan
of following the field notes, there being
nothing in such contests or controversies
which would equitably entitle the claim-

1.
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ants adverse to the State to have the con-
test disposed of under the rule announced
in the Lachance decision ................ . 65

All contests or controversies hereafter
begun respecting the swampy or non-
swampy character of lands in Minnesota,
whether heretofore or hereafter surveyed,
must be determined by the field notes of
the survey .65

No contest or controversy which has here-
tofore been carried to a hearing and deci-
sion will be in any manner disturbed or
affected by these directions ............-.... 65

Where there are two or more surveys of
the same lands, that survey which has been
finally approved and which is recognized
as the existing or subsisting official survey
is the one to the field notes of which alone
attention will be given hereunder; and,
swamp land being generally the exception
and not the rule throughout the public
land States having a swamp land grant,
and it being the practice in public surveys
to make special notation of the swamp
lands rather than of the dry or non-swampy
lands, the silence of the field notes an-d sur-
veyor's return respecting the character of
the land will be treated as equivalent to a
statement that the land is dry or not
swampy .-. . 65

Report to the President of the United
States relative to departmental decision of
March 16, 1903, prescribing certain rules
governing the adjustment of the grant of
swamp and overflowed lands made to the
State of Minnesota by the act of March 12,
1860 ...-...-....... ..... 531

The rule adopted by the land depart-
ment, that all contests or controversies
thereafter begun, respecting the swampy
or non-sw-ampy character of lands in Slin-
nesota, must be determined by the field
notes of survey, does not inhibit an exami-
nation in the field as to the swampy or non-
swampy character of lands shown by the
field notes to be swamp and overflowed, for
the purpose of determining the truth of al-
legations that the field notes are false and
fraudulent or grossly incorrect-. . 497

A contest against the selection of a tract
of land by the State of Minnesota under the
swamp land grant, initiated by one having
no claim of actual and bona fide homestead
or pre-emption settlement, in which a hear-
ing was had prior to the decision of the De-
partinent of March 16, 1903, relating to the
adjustment of said grant, but the testimony
of one of the witnesses examined at said
hearing had not at that date been signed,
is not one which has been "carried to a
hearing and decision," within the meaning
of paragraph numbered five in said deci-
sion, and for that reason excepted from the
operation of said decision, but comes within
the direction contained in paragraph two
thereof, and must be disposed of, according
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to the showing made, by the field notes of
survey - -: ............................ 593

The swamp-land grant to the State of
Minnesota being a grant i present of all
land of specific character in place, and the
field notes having been accepted by both
the State and the government as the evi-
dence by which their rights shall be ad-
justed, a third party will not be allowed to
question an adjustment satisfactory to the
parties themselves .. .- ..-. .. 124

Lands in the State of Oregon reserved
under the treaty concluded October 14,1864,
with the Ktlamath and other tribes of In-
dians, were reserved in pursuance of a law
enacted prior to the swamp land grant of
May 12, 1860, to said State, and for that rea-
son are excepted from the operation of said
grant.. .......................... .......... 664

The duty of identifying the lands passing
to the State of Louisiana under the swamp
grants of March 2, 1849, and September 28,
1850, devolves upon the Secretary of the In-
terior for the time being, and it is within
the power of that officer to resort to such
plan of identification as seems to him best
calculated to secure a proper adjustmentof
said grants ....... .. : 270

The history of procedure by the land de-
partment in the adjustment of these grants
reviewed and specific instructions given for
a speedy final adjustment thereof 270

Timber and Stone Act.
A timber and stone cash entry under the

act of June 3, 1878, made in good faith for
the entryman's own benefit, without any
intent or contract that it shall inure to any
other person, even though made with the
expectation of profiting by a sale of the
land, is not an entry for "speculation"
within the meaning of that term as used in
said act ..... 49

No such vested right is acquired by an
application to purchase lands under the tim-
ber and stone laws, prior to final proof and
payment, as will deprive Congress of the
power to make other disposition of such
lands .. . ....... 387

No such vested right is acquired by an
application to purchase lands under the tim-
ber and stone laws, prior to the submission
and acceptance of final proof and the pay-
ment of the purchase price and the neces-
sary fees, as will except such lands from an
order of the Secretary of the Interior sus-
pending the same with other lands from
disposition and sale under the public land
laws .- ..... 472

An application to purchase under the
timber and stone act will not be received,
not any rights recognized as initiated by
the tender of such application, for a tract
embraced in a school indemnity selection
of record, until such selection has been
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canceled upon the records of the local
office ....................................... 565

Where an applicant to purchase tinder
the act of June 3, 1878, states in his prelim-
inary affidavit that he has personally ex-
amined the land, and it subsequently ap-
pears from his final proof that he had not
made personal examination of the land
prior to making such affidavit, his applica-
tion will be rejected ........ ....... 606

Purchase under the provisions of the act
of June 3,1878, will not be allowed where
the applicant states in his preliminary affi-
davit that his knowledge as to the charac-
ter and condition of the tract applied for
is based upon information and belief and
testifies in final proof proceedings that he
has never personally examined the land. .. 631

Townsite.
Circular of June 12,1903, relating to man-

ner of acquiring title to townsites, ceme-
teries, and parks on public lands 156

Instructions of January 6,1904, relative to
townsite proof under sections 2387 to 2389,
Revised Statutes ............................ 481

Land occupied as a townsite, whether ap-
plication to enter the same has been made
on behalf of the occupants or not, is not
subject to entry under section 2306 of the
Revised Statutes ... ..-.-. .... 374

A patent issued under the general town-
site laws, for lands embraced in an unin-
corporated townsite, is inoperative to
convey title to any lands known to be

Page.
valuable for minerals at the date of the
townsite entry, or to any valid mining
claim or possession held under the mining
laws at the date of such entry .............. 211

Wagon Road Grant.
Circular of May 13, 1904, under act of

April 19, 1904, relative to settlers upon Wis-
consin Central railroad and the Dalles
military wagon road grants ....... ......... 620

Instructions defining scope of investiga-
tion directed to be made by the act of Feb-
ruary 26, 1904, with a view to legislation for
the relief of settlers on certain lands in
Sherman county, State of Oregon, within
that part of the grant made by the act of

-February 25, 1867, to aid in the construction
of what was afterwards known asThe Dalles
military wagon road, overlapped by the
withdrawal made under the grant of July 2,
1864, in aid of the construction of the North-
ern Pacific railroad ......................... 615

The act of December 26,1866, amending
the act of July 2, 1864, making a grant to
the State of Oregon in aid of a wagon road
from Eugene City to the eastern boundary
of said State, did not make an additional
grant of lands in place, but made a grant of
indemnity lands only, under which no
rights attach until selection ................ 154

Witnesses.
Circular of March 20, 1903, under act of

January 31, 1903, relative to compulsory
attendance of ..................... ... 132
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