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"DECISIONS
RELATINGTO

THE PUBLIC LANDS

TIMBER TRESPASS.

In determining the amount.of damages resulting from *‘boxing” trees for turpentine, ‘
. the injury, present and prospective, inflieted upon the trees should be included.

Acting Secretary Muldrow to Commissioner Sparké, July 1, 1885,

- T'am in receipt of your letter of the 15th of June last, ineclosing re-

‘port of Special Agent Griffin, dated June 4, 1885, relative to the mait-

ter of the measure of damages in case of trespass by ¢ boxmg ? frees
upon the publie lands for turpentine.

For years past the Department has at mtervals been called upon to
examine into cases of turpentine trespass presented for its action, and
has, as a general rule, recomimended suit for the recovery. of the value
of the material taken. Ixperience, however, clearly shows that such
action has entirely failed to accomplish the suppression of such unlaw-
ful operations. Parties against whom judgments have been obtained

"bave continued to violate the law even upon an enlarged scale, defying
- the agents of the Government to their faces; and other parties in the

-~

immediate vieinity have entered upon the Work of destruction, in no_
way deterred. by the pumshment previously visited upon thelr nelgh~
bors.

The report of Agent Grmfﬁn, foll and exphclt as it is, simply corrobo-

‘rates the mform_atlon already received from other soureces, that a’ pine

forest, when used-as a  turpentine orchard,” is doomed to entire de-
straction. A “box” or gash is cut into the side of a tree, perhaps 10
inches wide and 6 inches deep, and of such a shape as to catch-and
refain a considerable quantity of the crude turpentine gum. . The. next
year another “ box ” is cut at another point.in the circumference of the
tree, and so.on. Besides thlS, the tree is subjeeted to. a ¢ chipping”
process, the bark being cut through down into the woody. portion, for
12 or 18 inches above the upper edge of the ' box,” in order to keep: a
fresh bleeding surface continually exposed. In four or five years the
life of the tree is exhausted. Even should. the process of ¢ boxing” be

1819 L p—1 - !
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discontinued, decay will ensue from the action of the weather and
worms upon the portion of the wood already exposed. There can be no
healing process and no future.growth to a pine tree once tapped by the
turpentine gatherer’s ax. Drippings of gum accumulate in the “boxes”
and about the root of the dying tree. From the carelessness of some
traveler, or from lightning striking some tree in the forest, fires origi-
_ nate and the entire timber is consumed. Afterits destruction theland
will be covered in a few years Wlth a growth of worthless scrub oaks,
rendering it entirely valueless. :
In view of these considerations, I comeur in your opinion that the
. measure of damages heretofore estimated in such cases, based upon the
value of the material procured, is insufficient to indemnify the Govern-
ment for the actualloss resulting from the boxing of trees for turpen-.
" tine ; and you are hereby authorized and directed-to assess upon depreda-
tors of this class, hereafter, a measure of damages which shall include
the injury, present and prospective, inflicted upon the trees which have -
been subjected to 'the operation. - ’
Agent Griffin’s report is returned herewith.

SWAMP INDEMNITY.
THE STATE OF ILLINOIS
The opinion of the Court of Clalms that the questlon of the right of the State to
locate indemnity scrip outside of its limits and to swamp lands in the odd-num-

bered sections lying within the granted limits of the Illinois Central Railroad, iy
res }udwata, is adopted by the Department.

Actmg Secretary Muldrow to GOmmzsswner Sparks, July 1, 1885b.

. Under date of February 13, 1884 my predecessor, Mr. Secretary
Teller, transmitted to the Oourt of Claims for its consideration, agree-

o ably to the provisions of the second section of the act of March 3, 1883

(22 Stat., 485), the matter of “the claim of the State of Illinois to loca,te .
swamp 1ndemn1ty scrip outside of the State, and to the swamp lands i in
the odd-numbered sections lying within 6 miles on each side of the line
of the Illinois Central Railroad, together with the papers in the case.”
And under date of December 10, 1884, agreeably to the request of
“said court, dated November 25 precedmg, this Department transmitted
“gertified copies of the papers enumerated in the paper accompanying -
. the request, relating to the case No. 12, ‘The State of Illmms 2. Tue
United States.”

- Copy of said court’s opinion havmg been certified to this Department
under date of the 16th ultimo for its ¢guidance and aection,” I accord-
ingly herewith transmit said opinion, which will govern the futurek
action of your office, if any. :
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You will observe that the court express the opinion that it is net
" gompetent for this Department to re-open the claims of the State of
Illinois specified in the aforesaid letter of February 13, 1884, although
" the court express no opinion 't(')uching the correctness of our respective

predecessors’ decision. _ ' '

Reference being had to decision rendered by my predecessor, Mr.
Secretary Kirkwood, October 19, 1881, in re State of Iilinois (1 L. D.,
508), for a résumé of the action of your office and this Department in
the premises, recital of the same herein is thereby obviated.

COURT OF OLAIMS.
) Debm_‘tment Case No. 12.
The State of Illinois #. The Uﬁited States.
' Findings.

This case having been heard before the Court of Claims, the court,
upon the evidence, finds the facts to be as follows:

1. That after the passage of the act of September 28, 1850 (9 Stat.,
519), the Government of the United States continued to dispose of, and
in fact did dispose of to individuals, large quantities of the swamp and -
" overflowed lands in the State of Illinois. ' T

On the 31s6 day of Mareh, 1858, Hon. Jacob Thompson, then Secre:
tary of the Interior, decided that the State of Illinois was. not-entitled
to locate swamp indemnity lands outside the limits of the said State,
under the provisions of the act of March 2, 1855 said decision was -
affirmed by the following suceessive Secretaries of the Interior: Hon.
Caleb B. Smith, May 8, 1861; Hon. W. T. Otto (acting -Secretary),
Mareh 12,1863 ; Hon. U. H. Browniug, Febrnary 8, 1868; Hon.. C.
Delano, Febraary 2, 1874, and Hon. 8. J. Kirkwood, October 19, 1881.

IL. That subsequently to the passage of the said act of September
28,1850, large quantities of swamp and overflowed lands in the State
of Lllinois were located with military bounty land warrants and serip,
and among other swanip and overfowed lands so lucated were 5,763.13
acres situated in Clay County, Ilinois. '

III. That pursuant to the decisions of the Secretaries of the Interior
the indemnity certificates issned in the State of Illinois since March 31,

. 1858, by the Land Office of the United States have expressly declared
that the land to be located thereunder must be public land of the United
States within said State. : o

'IV. That there are no public lands of the United States in the State
of Illinois subject to be taken by, or located with, swamp indemnity-

- certificates. : : B ) )

V. That the location of the line of railroad in the State of Illnois,
authorized by the actof Congress approved September 20, 1850 (9 Stat.,
466) was certified by the president and the secretary of said company,
known as the Illinois Central Railroad Company, on December 11,
1851 ; that said eertificate was filed in the General Land Office on Feb-
ruary 13, 1852, and was approved by the Secretary.of the Interior on
Febroary 20,1852. That included within the sections of land desig-
nated by the odd numbers, lying within 6 miles of the line of railroad
80 located, are certain swamp and overflowed lands, for which the State
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of Tllinois elaims indemnity under the provisions of the acts of Congress
approved March 2, 1855, and March 3, 1857. .

VI. That on the 19th day of September, 1850, the President of the:

United States, by executive order, suspended and reserved from sale

the lands for 6 miles on each side of the now Illinois Central Railroad

for not to exceed six months, and by further orders, of date February.

25, 1851, September 4, 1851, December 31, 1851, continued the said sus-
pension and reservation until June 80, 1852. That on the 3d day of

April, 1852, by a proclamation. of the President of that date, the said

lands were restored to entry and offered for sale. The power of the

President so to suspend the sale of lands had been theretofore several
_times exercised ; among others once in the year 1828 and once in 1844,

as well as in other cases. ‘ I

VII. That on the 20th day, of November, 1855, Hon. Robert McClel-
~land, then Secretary of ‘the Interior, decided that the State of Tllinois
“was not entitled, nnder. the provisions of the act of September 28, 1850,
to the swamp and overflowed lands lying in the odd-numbered sections
~ of land within 6 miles of each side.of the line of the Tllinois Centrat

Railroad ; that said decision was affirmed by Hon. C. Schurz, subse-

quent Secretary of the Interior, May 2, 1878, June 28, 1880, and, after

reference to the Attorney:Generalifor anopinion, again affirmed by said

Secretary March: 2, 1881, : S S

VIIL. That at the time of the passage-of the act of September 26,
1850, the United States owned large tracts of public lands in the State
of Illinois, unsurveyed and unappropriated. and unaffected by pre-emp-
tion. or homestead claims, which lands were swamp and overflowed,
~and renderéd thereby unfit for cultivation. Also, that tracts of: such
swamp lands were situate in the odd sections within 6 miles-on either
side of the Illinois Central Railroad as afterwards lovated; also tracts
of stuch swamp lands situate between the 6-mile and 15-mile:limits of

said railroad, as located. : : v
~ IX. That the United States, on March 2; 1855, and for some consid-

erable time thereafter, owned public lands.in the Stateof Illinois.of the
class subject to entry at $1.25 per acre, and disposed of all of the,same
since said last-named date except an amount heretofore located under.
- swamp-land certificates, and that the United States has still' in other
States and Territories pubiic lands unappropriated and unreserved,
and not interfered with by pre-emption or homestead claims.

' X. That the lands described as lying in township 5 and mentioned in
the second part of the petition, were situate in Clay County, in the State
of Tlinois, and were swamp and overflowed on the 28th of September,
1850 ; and the same were duly selected and claimed by the State of Ili-
nois as swamp andoverflowed ; that the same were either sold or located

.- by the United States after September 28, 1850, and before Maich 3,

1857, and the State of 1llinois claimed idemnity on the sawe, which the
Department refused upon the ground that the same were situate within
the 6-mile lirits of the Ilinois Central Railroad, and for that reason did
not inure to the State under the swamp-land grant. :

" XI. That in the year 1883 the State of Illinois caused to be  selected
" the N. 4 of the NW. £ of Sec. 17, T. 4 N., R. 5 east, in the county of
Clay, in the State of Illinois, as swamp land, under the grant of Sep-
tember 28, 1850 ; that the same had been sold by the United States;
that the State asked indemmity therefor, and it was refused by the Com-
missioner of the General Land Office, upon the ground that the same .
lies: within the 6-mile limits of the grant to the Illinois Central Rail-
voad. R : -



DECISIONS RELATING TO THE PUBLIC LANDS. 5

XII. That there is still.claimed by the State of Illinois tracts of land
as-indemnity land under the swamp-land indemnity acts of Congress,
and a cash indemnity under the aforesaid acts. =~ .

XIII. That the Department of the Interior instructs its special agent
to examine the tracts of land. in Illinois upon which land indemnity is
claimed, and to make report upon the same to the Department; that
this pra(,tlce has been followed for many years and contmues up }o the
time of the filing of the petition herein.

X1V. That the Department has once allowed indemnity on a tract in
the odd sections within 6-mile limits of said railvoad. S.% NW. £, Sec
35, T.4 N, R. 5 E

Opinion.

DAvis, J delivered the opinion of the court:

By an act approved September 28, 1850, swamp and overflowed lands
unfit for cultivation were granted to the States wherein they were situ-
ated, to be drained and reclaimed. -These landsnot being definitely
located, were in many instances ‘innocently taken up .by individuals,
who.in due course recéived title therefor from the land office. To
- remedy the difficulties which necessarily followed these double titles, Con-

gress, in 1855 (March 2, 1855, 10 Stat., 634), confirmed the patents issued -
’ to individnals, and granted to the- States the purchase-money received
for swamp lands sold, or if the lands had been loeated by warrant or
serip then: mdemmﬁed the States by giving them theright to locate ¢ a-
_quantity of like amount.upon any of the public lands subject to entry

at $1.25 per acre, or less.” The States claimed the right under this act
to receive scrip which might be located upon any vacant public lands
subject to entry at $1.25 per acre, or less, no matter where situated ;
but Mr. Hendricks, then Commissionéer of the General Land Office, de- :
clined to issue any indemnity serip not on its face confined to location
within the borders of the State receiving it. - His decision was affirmed
by Seeretary Thompson, and has since been adhered to by: suceeedmg
Secretaries of the Interior.
_ The second ground of complaint is based upon the construetion by the
~ Interior Department of an-act passed eight days prior to the swamp-
land -act, and: which gave to the State of Illinois, to aid in the eonstruc-
tion of the Illinois Central Railroad, the even-numbered sections on,
either side of that road, the odd-numbered. sections, retained by the-
(Government, being advanced to-double minimum price and reserved
from sale by the President until 1852, The State claims the swamp
lands in these odd-numbered sections, or indemnity therefor, as granted
to it by the act of September 23, 1850 (the “ swamp-land act”), notwith-
standing the advance in:price and the reservation of the lands. by the
President from sale or location. Secretary McClelland, in 1855, decided
adversely to this claim of the States, and his ruling has smce been re.
garded by the Department as conclusive.

The question of the jurisdiction and power of this court actmg under
the Bowman act (Muarch 3,1883,22 Stats., 485) upon claims transmitted
by the Executive Departments 1s met upon the threshold of this.case and -
has been presented by counsel with. great care and ability both upon the
argumernt of the motion to dismiss and upon the final hearing.

‘The Government cannot be sued without its conseut, and may affix to
that consent such conditions as it chooses,.any resultmg hardship being

_remediable only by the:law-making power.. The. act under which this .
‘pase-is‘sent here empowers: us. to.consider those matters pending in-the
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Executive Departments which are transmitted by the heads of those
Departments, and which are not barred by the provisions of any law ot
the United States. It is clear that this claim is pending in the Depart-
ment of the Interior within the meaning of the act in so far as to give
this court jurisdietion to consider it, and to report its findings to the
Sgé:retary for his gnidance. (Jackson v. The United States, 19 C. Cls.,
508.) / :

_ In the McClure Oase (19 C. Cls., 23), decided at the last term, the na-
ture and extent of the jurisdiction conferred.upon this court by the Bow-
man act were fully considered, and the counclusion was reached that sec-
tion 1093 of the Revised Statutes operates upon the act, and bars in this
court any demand against the Government in which a final judgment
has been rendered. The result of the reasoning in that case is, that the
“transfer of a claim from one of the Departments to this court does not
carry with it an inerease of power over the matter in controversy, and
if the head of Department be himself without jurisdiction or power to
aid the claimant the latter’s legal position is not bettered by the-trans-
fer. The Bowman aet is exceptional and peculiar in its provisions, and
the jurisdiction conferred by it is very different from that granted by

- sections 1059 and 1063 of the Revised Statutes, being in its nature ad-

-visory. .
‘As was said by this eourt in the McClure case; the intention of Con-
-gress in passing the act “seems to have been not fo resuscitate claims
which had previously been forever wholly barred from settlement, and not
" toopen old outlawed and dead issues, while it was affording assistance and
relief to the Departments in the investigation of claims alive and under
consideration therein.” The opinion in the case of Jackson (19 C. Cls,,
504) also proceeds upon this theory, and closes by directing the clerk to
- certify to the Secretary of the Treasury, not that the decision made by his
“predecessor was or was not correct, but that he had “no power to open

the claim for readjustment on its merits.” What, then,is the power of the =

-Secretary of the Interior over the case at bar, one branch of which was
decided by Secretary Thompson in 1858, and the other by Secretary Mc-
~COlelland in 1855% o o ‘ :
As early as 1825 Mr. Wirt, then Attorney-General, in & letter to the
Secretary of the Navy, said that he had understood it to be a rule of
action prescribed to itself by each Administration to eonsider the acts of
its predecessors conclusive as far as the Executive is concerned.” The
-~ Supreme Court in the case of the Bank of the Metropolis, decided in 1841
(15 Peters, 401), limited the right of an executive officer to review his pre-
decessor’s decisions “tomistakes of factarising from errors of ealculation, -
and to cases of rejected claims in which material testimony is afterwards
discovered and produced;” in 1849, Mr. Attorney-General Toucey held -
(5 Op., 29) that the principle of res judicata applied to claims “thus de-
liberately considered and rejected;” his successor, Mr. Reverdy Johnson
(5 Op., 240), ruled that the decision of a Secretary of the Interior,
“ whetherrightornot,” could not be overruled by his successor; and these
*decisions were followed consistently by other Attorneys-General, among
them Mr. Black (9 Op., 300 and 387); Mr. Stanbery (12 Op., 169 and.
356) Mr. Hoar (13 Op., 33 and 226); Mr. Akerman (13 Op., 387); Mr..
" Bristow (13 Op., 457); and Mr. Williams (14 Op., 275). Even the
opinion of Mr. Attorney-Geeneral Bates, in the Hot Springs case (10 Op.,
- 61), cived as a departure from this line of authorities, dues not seem to be
such, but if it be, Mr. Bates retraced his steps the next year in the Dart
case (10 Op., 265), wherein he reviewed and followed the opinions of his
predecessors. . o ' : :
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In 1864 (Lavallette ». The United States, 1 C. Cls.; 149) this court de-
cided ¢that the head of a Department eannot,in a matter involving judg-
ment and discretion, reverse the decision and action of his predecessor
even in a matter relating to the general affairs and management of the
business of the Department,” and the Supreme Court held in Stone .
The United States (2 Wall., 535) that one “officer of the Land Office is
not competent to'cancel or annul the act of his predecessor;” finally, this

. court, at the last term, in Jackson’s case, followed the path so clearly
defined by sixty years of consistent rulings, and beld that the Secretary
of the Treasury could not reopen a claim adjusted by his predecessor.

It is eontended on behalf of the claimant that the decisions of the Sec-
retaries were in their nature judicial, not administrative, and so beyond
theirpowerand jurisdiction, and further, that the precise limited question
now presented has not been decided, that precise question being (to quote
from the brief) ¢Will the Department issue a certificate simply reciting
the words of the statute of March 2, 1855, as to authority to locate
land in lieu of certain 5,763 acres heretofore located, which was also sold
by the United States, situate in.Clay County, Illinois, leaving the legal
effect of such certificate to be hereafter tested by submission to some
court of competent jurisdiction?” T
. We cannot agree that the décisions of the Secretaries upon the ques-
tions of statutory construction involved in this case were beyond their
power to make; it is a necessary daily duty of administrative officers to
construe the laws by virtue of which they officially exist, which pre-
scribe their duties and limit ‘their powers. How far these decisions,
necessarily made in the discharge of official duty, are binding upon
others, need not now be considered, as they clearly are binding upon
the successors and subordinates of these officers, until reversed by com-
petent authority, and such authority has not been given to this court

-by the Bowman act. The decisions and opinions already cited in rela-
tion to the power of one executive officer to reverse the ruling of his
predecessor sprung from questions involving interpretations of the law,
~and in Jackson’s case this eourt described the ruling of the Secretary
which could not be reopened by his suceessor as one upon *a question
of the constinetion of a statute.” :

Nor is the matter presented here so limited, as the complainant con-
tends, or confined to any specifie lot of land. The Secretary of the In-
“terior describes it as the * claim of the State of Illinois to locate swamp

" land indemnity scrip outside of the State, and to the swamp lands in
the odd-numbered sections lying within 6 miles on each side of the Illi-
nois Central Railroad,” and this submission cannot be limited or changed
by the claimant. The Secretary requests the findings of this court not
in relation to the Clay County lands alone, but upon the broad question
of the right of the State to the lands described or to indemnity scrip not
confined to location’ within the State. Further, the decisions of Secre-
taries Thompson and McClelland were general in their intention and
application covering all lands within the description of the acts, and,
while inchoate as to specific lots until defined, these rulings attached to
each section as soon as located and found to fall withir the acts of Con-

- gress. : v _ :

It is urged that the adoption of the Revised Statutes created a new
state of thelaw which brings the questions up as res nova, annulling the
prior decisions and making a new grant of lands and indemnity. The

- Revised Statiites are the legislative declaration of the law on the 1st

day of December, 1873; and we van go back of them only to explain
ambiguity (United States v. Bowen, 10 Otto, 508), but we cannot see
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“that t,he enactient of 1874 nullified all rights which' had vested prior
thereto under the various statutes as theretofore construed by competent
‘authority ; the enactment was for aid and simplicity in the future and
, Evas not 1ntended to tear up the past or ‘to-annul’ all that had gone be-
“fore :
‘We are of opinion that the Secretary of the Interior has not authorlty
to re-open the claims of the State of Illineis' spemﬁed in' his letter to this -

o “court dated February 13, 1884, and in this view of the case we express .

‘no opinion ‘as to the correctness of the ‘decisions made by his prede-
* €essors.

" The clerk will certlfy a copy of this opinion to the ‘Secretdry of the
Interior for his gnidance and action.

PRACTICE—ATTORNEY—NOTICE.
JORNSON v. GIEVRE. (ON REVIEW.) ‘

Notlce of appeal served upon the com:estant’s attorney of record is equivalent to no-
“tice served persona.lly upon the contestant, and jurisdiction so acquired may not
be defea,ted by an averment that the émployment of counsel did not extend be~
“yond a certain stage in the proeceedings.

Atcting Secretary Muldrow to Commissioner Sparks, July 2, 1885.

In the case of Hans Johnson ». Endre J. Gjevre, involving the home-
stead entry of Gjevre for ‘eertain lands in the Grand Forks district,
Dakota, the Department on August 20, 1884, rendered a decision’ ad-
verse to Johnson. ~ (3 L. D., 156.)

On May 5, 1885, there was. filed in this Department & motion for re:
‘ ‘eonmderatwn on behalf of Johnson. As grounds for such motion, itis

‘alleged by him under oath that he had no notice of the pendeney of the
_ case before the Department at the time said decision was rendéred. He
- employed, according to his ‘statements, Messrs. Bennett & O’Keefe,

' 'gounsel, to represent him before the local office and your office, “‘buthad
no a,ttorney employed to represent him before the honorable Secretary
of the Interior, and did not knowthis appeal had beentaken until
about October 10, 1884.” :

The ‘anomalous nature of this metion ealls for a dlsposmon upon its
~ 'merits and aside from any question arising from the fact that the de-
- ¢igion was rendered by my predecessor, and’ through lapse of tine has
~become final. i

From an examination of the record it- appears that the case when- be
'fore your office was decided in favor of Johnson,:and that Gjevre--ap-
. pealed from such decision. Upon the notice of such appeal appears the

“following indorsement : “Service of the within instrument admitted by
" true copy this 5th day of February, 1884, Bennett & O’Keéfe”  On
~ June 26, 1884, Messrs. Curtis & Burdett, of this city, as attorneys for
?“G,]evre, ﬁled an argument in' the case with proof that notice thereofhad
“‘been'duly served vpon Johnson through said Bennett & O Keefe
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It thus becomes apparent that when the case was before this Depart-
ment for consideration, the ordinary evidence of due notice upon counsel
for the adverse party was of record and appeared sufficient. Rules of
Practice 104, 5,6 provide for service of notice upon the ‘attorney of
record, instead of the party in interest, and such’ ‘provision is in-aceord
with the general practice in the courts of law. Notice so given is equiv-

“alent-to notice upon the party himself and Jjurisdiction so-acquired may

" not be defeated by an averment that the employment of counsel’ dld
not extend beyond a certain stage in the proceedings.

The contestant, through suit, instituted by his attorneys, Bennett &
’Keefe, brings the defendant into the local office to respond to certain
charges against his entry. On the hearing the contestant is successful
and defendant appeals. The ¢ase comes up for examination before your
office with said attorneys again representing contestant, and a like fa-
vorable result for contestant, whereupon the defendant again, appeals,

- serving notice' thereof upon the attorneys who had instituted and:thus
far prosecuted: the suit against ‘him: From the effects of such notice
there can be nolegal escape. The right of ‘the defendant to earry his
appeal to a final adjudication was quite as great as the right of the con-
testant to bring suit in the first instance, and of such right the contest-
ant was bound to take notice and make due provision for, in the matter
of employing-counsel and prosecutmg to a close the contest he had him-
self set on foot.

In-addition to the foregomg, it should be notlced that J ohnson admits
knowledge of the appeal in October, 1884, but yet no steps were taken
by him toward securing his alleged right to be heard until the May fol-
lowing. This fact 'alone wounld raise a-strong presumpmon against the
‘good faith of his present claim. '

The motion is dismissed; and the papers filed in:support thereof trans-
mitted herewith. ’

- PRE-EMPTION—SECOND FILING,
HANNAH M. BROWN.

A second filing allowed when the first proved invalid through no fault of the pre-
emptor.

' Acting Secretary Muldrotw to Commissioner Spaﬂc‘s,-’ July 2,:188b.

I have considered the appeal of Mrs. Hannah M. Brown from your
refusal, of April 22, 1885, to restore her pre-emptive right,'she having
heretofore exercised the same as to a tract of land, which by the decis-
ion of this Department was awarded to one Zinkand, and her declara-
tory statements filed thereon canceled See case of kaand v. Brown
(3 L. D., 350).

Mrs. Brown now says that her filing on“the Zinkand tract was’ mad.e
in entire good faith and she persisted in claiming said tract because she -



10 DECISIONS RELATING TO THE PUBLIC LANDS.

honegtly believed she was entitled to it.. She insists that, inasmuch as
‘she never has had the benefit of a pre-emptive right, she should not be
debarred from the same because of her futile filing on theland.

Whilst the record in the case of Zinkand v. Brown discloses the fact
that Mrs. Brown did not file declaratory statement on said traet until
more than one month after the filing of Zinkand had been plaéed of
record, she claimed seftlement the same day that he did. The settle-
ment claimed, however, was shown not to have been made by her in
person, but by her son, who shortly afterwards proceeded with the erec-
tion of a house and other improvements on the land, in her behalf. She

_moved into this house on its completion and continued to reside there
up to the time she attempted to make final proof and entry, which was

- protested against by Zinkand, to whom was ultimately awarded the
land by virtue of his prior actual settlement. )

All this confirms Mrs. Brown’s assertion of good faith and honesty

-of purpose ; for it is not to be supposed that a person will incur the ex-- -~

pense and trouble of so improving and residing upon a tract of land,
the right to which is claimed by another, unless satisfied that ’r,he clanm
of that other was merely pretentious.

‘When the law restricted persons, otherwise properly qualified, to “one
pre-emptive right,” it meant a right: to be enjoyed in its full fruition ;
not that a fruitless effort to obtain 1t should be equwalent to its entire
consummation. )

So when the law declares that a party havmg ﬁled a declaratlon of
intention to claim such right as to one tract of Iand should not file a
second declaration as to another it meant thefiling ona tract open to such»
filing and Whereon the pre-emptive right thereby claimed could ripen
into an entry.

Mrs. Brown very clearly has not enJoyed the ¢ one pre- emphve right?
" to which she is entitled, for the simple reason that she erroneously
~ placed her filing upon land which, it has been judicially determined,
was not properly subject thereto, becansed covered by a superior claim.
Consequently, her pre-emptive right could not be completed and her
filing was futile and of no effect.

Had she placed the latter upon land subJect to the same and Whereon
her pre-emptive rlght could have been completed, and then wilfully or
negligently abandoned the tract, she would have brought herself within
the mhlbltlon of the second clause of section 2261 of the Revised Stat-
utes. But as it is she bas done nothing for which she should be de -
prived of her rights under the pre-emption law.

The foregoing construetion of the.law, uniformly made in this De.
partment, has been several times affirmed by the United States Supreme
Court and is not now to be controverted.

Your judgment is reversed and Mrs. Brown will be allowed to exer.
cise her pre- -emptive rlght as prayed,



-DECISIONS RELATING TO THE PUBLIC LANDS, 11

PRACTICE—REVIEW.
THE RENAULT GRANT.

A motion for review not filed within the period prescribed, nor based upon ne le
discovered evidence will not be entertained.

Acting Secretary Muldrow to Commissioner Sparks, July 3, 1885,

On the 22d of April last counsel for A. N. de la Mothe filed a’ brief,
entitled “ Application for patent to land in Kaskaskia district, Illinois,”
followed on the 7th of May by notice of a motion for review of my pre-
decessor’s decision of 18th February last, in the matter of the Renanlt
grant, situated in Townships 4 and 5 8., Ranges 9 and 10 W. of the
third principal meridian in the State of Illinois.

That decision was to the effect that in view of the information in )
possession of the Department as to the status of the claim, the condi-
tion of the lands, and of the doubt respecting the authority of your
office to issue a patent for the same, the decision of your predecessor
declining to issue such patent should be affirmed..

The decision of the Department having been final, and no motion for
review having been filed within the period of thirty days prescribed by .
Practice Rule 77, the present motion, set for presentation this day, not
being based on newly discovered evidence, must be denied, without ref-
erence to the question as to the binding force of the declsmn of a former.
head of the Department upon his successor.* v

PRACTICE—CERTIORARL
WILLIAM J OHNSON

Where an entry was canceled without notice and’ appeal denied because not filed in
tlme such proceeding will be reviewed on certiorari.

Acting Secretary Muldrow to Commissioner Sparks, July 6,i1885.

T have considered the application of William Johnson for an order

directing you to certify to this Department the proceedings in relation
to the cancellation of his timber-culture entry, No. 994, Huron, Dak., for
the NW. 1 of Sec.14, T. 113, R. 75, and also the demal by your ofﬁce of
his right of appeal from such actlon

Said entry was made January 22, 1883 and on November 2 1883, on
report of Special Agent Burke, your office, by letter to the register and
receiver, directed said. entry, together with quite a number of others
known as the Spencer entries, to be held for cancellation ; allowing the
entr ‘men sixty days-within which to apply for a hearmg and show
cause why their entries should not be canceled. Notice of this rule was -
directed, with the others, to Johnson, at Fort Sully, Dak;, it, appar-
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ently, hdvmg been assumed that he was one of the. garmsou at that"
*. post.. This notice never was received by him, because he was actua,lly
a resident of Michigan and never-had been at Fort Sully.

On January 15, 1884, the local officers informed your office that sald

parties had been duly notxﬁed and no appearance by or for them had -
" been entered.

In the same month M. L. Strong, an unele- of Johnson, having acei-
dentally heard of the order to hold said entry for cancellation, directed -
Messrs. Burtt, Ayres & Crofoot, attorneys, to look into the matter and
take proper steps to protect the interests of Johnbon ‘Accordingly,
on January 25, 1884, these gentlemen wrote to the reg"lster and receiver -
requesting a suspension of action as to Johnson’s entry ; stating that
he had no notice or knowledge of the Commissioner’s order; that his
entry had been made in good faith, which would be shown as soon us
. the necessary proofs could be received from J ohnson, who' was then in
‘Michigan and had been written to on that day., ~

By letter of January 25, 1884, your predecessor, on the report of ‘the
register and receiver, ordered sald entry, with others, to be canceled, and
the parties to be notified that sixty days would be allowed for an ap-
peal. ' This letter was received at the local office January 29,1884, and,
notwithstanding the appearance and application of Burtt, Ayres’ & Cro-
foot in behalf of Johnson, the notice of cancellation and rlght of appeal .
was, as before, forwarded, with the other notices, to Fort Sully, and of
course not received by him, or his attorneys. On February 4,1884, the
proofs to sustain Johnson’s entry were recéived from him and same day
filed with the register and receiver, who, the next day, forwarded them

" ‘to your office. On April 8, 1884, the register and receiver reported that

due notice had been given to Johnson, with the others, and no appeal
had been filed, whereupon, by letter of April 29, received ‘at the local
office May 5, 1884, the said cases were closed. It thus appears that
" Johnson received no notice of the rule to show cause, nor:of the can-
cellation of his entry and of his right of appeal. Mr. Ayres, one of the
attorneys, deposes that his firm was not notified of said cancellation; .
but that afterwards, in August, 1884, whilst looking up another matter, -
he accidentally discovered the cancellatmn Supposing Johnson’s affi-
davit, filed February 4, 1384, had been overlooked at the Land Office, -
on August 13, 1884, he addressed a letter to the Commissioner ealhng

_ his attention to the same and asking its consideration. . On September
2, 1884, that officer replied that the application of Johnson for a hear-
ing “Was noticed in connection with other papers in the case,” but not
considered, because filed too late.

- After the receipt of this letter, on October 11, 1884 J ohnson appealed
from the action of the Commissioner, but, by letter of February 19, .
1885, the latter refused to entertain. said appeal because not filed in '
time. -Notice of this refnsal was transmitted to said attorneys Feb-
ruary 26, 1885, wherenpon, oi March 13, 1885, the present. application
was filed and was transmitted by your letter of 11th instant.
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If the foregoing: allegations- are true, and they are sustained by the
testimony submitted; a’ great wrong:has been done Johnson, which
your predecessor refused to investigate by hearing or permit an appeal
from. It is to meet.such cases.that the supervisory. power of this
Department was established, and.it:has-been properly invoked in John:
son’s behalf.

On receipt hereof you will'certify and: transmit to-this Department all
the proceedings in relation to.said matter, in order that such action
may be had as may seem right a,nd proper inthe premises.

PRIVATE CLAIMS.
CANTONTO - VACA:

The decision:ofthe Court of: Claims holding that the issuance of’ certificates in satis-
faction of: the grantexhaunsted: the Jurlsdlctmn of the Department will govern
further action in smd case.

Acting Secretary Muldrow to: COmmzsswner Sparks, July.7, 1885:

On the 25th. of February, 1884, my predeeessor,r Secretary, Teller,
transmitted. to the Court of Claims for its consideration, as provided.
by section 2 of the act of Mareh'3,.1883 (22 Stat., 485), the matter of
the private 1and claim of Antonio Vaca, deceased. ‘

I am now in receipt of the opinion:of said court, certified to this De-
partment under date of June 8, 1885, for ifs guidance and action. Said
opinion is transmitted herew1th and will:govern your office in any fur-
ther action which: may be found necessary in the course of business'
with reference to. said claim. .

. You will observe.that the court find that- -your office, having. issued
one seti. of. certificates under: the. grant, has. exhausted its authority
under the law, and cannot issue duplicates, and that this: Department
is without further power in the matter.

It is not necessary at this time.to recite the facts in the case. L
inclose herewith a copy of my predecessor’s letiter of February 25, 1884, -

by which the matter was submitted to the Courtof Claims for-its aetmn,
to be filed in your office with the opinion-of said’ court.

COURT OF CLATMS.
‘ 4 Department-OaseN 0. 13.
John Ledyard Hodge and Andrew H. Sands . The United States.
@ ' ~ Opinon. - '

DAVIS, dJ., delivered the opinion of the court:

By act of Congress (February: 28, 1823, 3 Stat., 727) a certain la,nd '
grant: was, in 1823, confirmed’ to Antonio Vaca, since’ deceased; and
whose legal representatlves in this-matter the claimants. allege- them.
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selves to be as legatees of one Andrew Hodge, jr., who obtained title to

‘the grant in 1836. No steps to locate or satisfy the grant seem to have

been taken until 1872, when W. H. Hawford purchased the claim at an’

administrator’s sale of this part of Andrew Hodge's estate, the sale

being ordered by a parish court in the State of Louisiana, which appar-

‘ently had jurisdiction in the premises. Hawford thereupon applied for.
certificates of location in satisfaction of the grant, which, in due course,

. were issued to him and have passed into the hands of third parties. ..
Some of these eertificates have been located upon the public lands-and -

some are still outstanding and not located. In 1883 the claimants ap-
plied for satisfaction of the same grant and were refused by the sur-
veyor-general because of the prior settlement with Hawford ; they ap-
pealed to the Department of the Interior, and, in accordance with the
Bowman act, the Secretary has transmitted the matter to this court for
our opinion upon several points, one of which is immediately presented by
the motion of the defendants, now under consideration, that the court

shall certify to the Secretary of the Interior that upon the issue of the =

certificates to Hawford the Department became functus officio.

It appears to be substantially admitted, at least for the purposes of
this motion, that the proceedings under which Hawford obtained title,
although regular on their face and calculated to deceive the officers of
the Department, were in reality void by reason of lack of jurisdiction
in the local parish court to reopen the Vaca succession and sell this
asset, and that the claimants’ title, although it has lain dormantnearly
fifty years, during which innocent parties have obtained interestsunder
the gawford certificates, is still paramount, so that the Department
should issue to them new certificates of location, or at least deliver to

them those certificates already issued which may hereafter come into
the defendants’ possession . through an application for their loeation or
-otherwise. ‘ S

_ If the claimants’ allegations are well founded they probably have a
remedy against Hawford, and if they have been injured by the laches or
“error of Government cfficers, they may perhaps have a claim for indem-
nity which will be recognized by Congress; but under the motion now
- made and under the provisions of the Bowman act we have to decide at
this time not upon the rights of the claimants, but upon the power of
the Secretary. - ,

The statute provides (11 Stat., 294) that where a private land claim
has been confirmed by Congress, but has not been located and remains
unsatisfied, the appropriate surveyor-general shall “issue to-the clarm-
-ant or his legal representatives” a certificate of location.. Hawford made
application under this act, his title was on-its face valid, and serip was
«ssued which certified that Vaca ¢or his legal representatives” were en-
ditled to locate certain quantities of land. ' This scrip was sent to the,
surveyor-general, who delivered it to Hawford, relying upon the appar-
ently good title set up by him. Perhaps this was an error which leaves
the United States liable in damages to the claimants, but it was none
the less an exercise of the power given by the act -and exhausted that
power. It either was or was not the duty of the surveyor-general to
decide in whom the title to the certificate rested; if it was his duty, then
the performance of it is not reviewable by his successor; if the decisién
of that question was not by law imposed upon him then the issue of the
certificates running on their face to Vaca or his ‘legal representatives,
even if delivered by mistake to one not entitled to receive them, was an’
exercise of all the power the statute gave him. The statute allows the
Land Office to issue one set of certificates, and only one, in satisfaction
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Jf these grants; it does not aunthorize that office to correct errors by the
issue of duplicate sets, and any wrong done or injury inflicted by the
mistaken delivery must be remedied in the courts or by Congress. -

1t is our opinion that the Department of the Interior is without fur-
ther power in the matter, and the motion is allowed. The clerk will
certify a copy of this opinion to the Secretary of the Interior for his
guidance and action.

FORFEITED RAILROAD LANDS‘

Instructions under the act declaring a forfeiture of certa.m lands granted to aid in
the construction of a'railroad from Portland to Asteria and McMinnville in the
State of Oregon.

" Qommissioner Sparks to register and receiver, Oregon City, Oreg., JuZyS
1885. :

The act of Congress of Jannary 31, 1885, ¢« To dec]are forfeiture of
certain lands granted to aid in the construction of a railroad in Oregon,”
prov1des as follows:

That so much of the lands granted by an aect of Congress entitled
“ An act granting land to aid in the construction of a railroad and tele-
graph line from Portland to Astoria and McMinnville, in the State of
Oregon,” approved May 4, 1870, as are adjacent to and coterminous
with the uncompleted portlons of said road and not embraced within
the limits of said grant for the completed portions of said road, be, and
the same are hereby, declared to be forfeited to the United- States and
restored to the public-domain, and made subject to disposal under the
. general land laws of the Umted States as ‘though said grant had never
been made.

SEc. 2. That all persons ‘who at the date of the passage of this act
are actual settlers in good faith on any of the lands hereby forfeited,
and who are otherwise qualified, on making due claim to such lands
under the homestead, pre-emption, or other laws, within six monthsafter -
the same shall have been declared forfeited, shall be entitled to a pref-
erence right to enter the same in accordance with the provisions of this
act and of the homestead, pre-emption, or other laws, as the case may
be, and shall be regarded as having legally settled upon and occupied
said lands under said pre-emption, homestead, or otherlaws, as the case
may be, from the date of such actual settlement or occupation ; and in
case any such settler may not be entitled to thus enter or acquire such
land under existing laws, he shall be permitted, within one year after
the passage of this act, to ‘purchase not to exceed 160 acres of the same,
at the price of $1.25 per acre; and the Secretary of the Interior is
hereby authorized and directed to make such rules and regulations as
will secure to said «ctual settlers the benefit of these I‘lghtb Provided,. .
That the price of the even-numbered sections within the limits of the
said grant and adjacent to and coterminous with the uncompleted por-
tions of said road, and not embraced within the limits of said grant for
the completed portions of said road, is hereby reduced to $1.25 per acre.

Sgc. 3. That the act of Mareh 3, 1875 entitled ‘““An act for the relief
of settlers within railroad limits,” is hereby repealed. :

A portion of the lands along and lying north of that portion of the

-constructed road between Portland and Forest Grove, and therefore
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“embraced within the limits of said. grant for the completed portions of
said road,” are also “ adjacent to and coterminous with the uncompleted
portions of said road” between Forest Grove and Astoria.

The grant.of so much as lies within eonﬂlctmg limits applled equally
to both portions of the definitely located lines, thus limiting the volume
of the grant for either portion of the road to the extent:that the same
land fell within the limits of the other portion.

The question presented by this condition of the grant is whether the
act of January 31, 1885, contemplated the forfeiture of the whole of the

~ original grant of Lmde « adjacent to and coterminous.with -the uncom:

pleted portions of said roads,” irrespective of so much asfalls within

the 20-mile limits of the constructed portion, or whether the act intended 5 :
to reserve from. forfeiture all the lands within the latter. hmlts irrespect- L

ive of the portion that is adjacent to and cotermmous with the uncom-
pleted road.
 ‘Construing the whole aet it appears to me that Congress intended to
‘ reserve from forfeiture the lands within granted limits along the whole’
of the constructed portion of the road. For the present, therefore, the "
restoration of lands under the act of January 31, 1885, wiil be limited -
to the lines shown on the dugram, which is prepared in accordance with
- the foregoing view. v
Your attention is called to the provisions of the act proteetmg the

rlghts of actual settlers and allowing such as are not entitled to make =~

entry under existing laws to purchase, within one year, not to exceed
160 acres at $1.25 per acre.

The persons who, under the provisions of the second section of the

toregoing act, have a preference right of entry: .of restored lands, are
“those who, on January 31, 1885, were actual seftlers in good faith on -
the lands claimed by them, and are qualified to- make the entry applied
for. The preference right may be exercised within six months from
date of promulgation of these instructions. '

If any such person is mot entitled to make: entry under the home- :
stead, pre-emption, or other laws, he may purchase, within one- year
from date of the act, not exceeding 160 acres of the land embraced in
his settlement or occupation, at the price of $1.25 per acre.

Persons applying for the preference right of entry under the home-

“stead, pre-emption, or other general ‘laws, or for the right of purchase
under the special provisions of this aot, will be required to prove theu'
actual settlement and occupation of the lands so claimed.: T

Such proof must-be made to your satisfaction, and may be by affidavit
executed before you, corroborated by witnesses, setting forth the date
of settlement, the facts relative to actual ocecupation of the land, and
the nature, extent, and value of improvements. :

Final proof under the settlement and improvement laws will be made .
in the manuer provided undér these laws respectively.

In case of purchase under the act, you will, upon your acceptance of:
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the required proof, and the payment of the purchase price, issue the
usual certificate and receipt as in other eash cases, noting on each that
the entry is allowed under act of January 31, 1885. '

"The price of all Jands within restored limits is $1.25 per acre, but the
same are not subject to sale at ordinary private cash entry.

You will give public information by posting notice in your office, and
as a matter of news through the press in your district, that the restored
lands are subject to settlement and entry as provided in said act.

Approved. : '

H. L. MULDROW,

Acting Secretary. -

MINING CLAIM—IMPROVEMENT.
Lrrree Per LODE.

The allowanee of an entry is erroneous where the appil(umt did not; aﬁ.thé time of |

application, or within the period of publication, file the eertificate of the sur-

veyor-general showing the expenditure of $500 upon the claim.
Actmg becretamy Muldrow to OO'mmzaswnefr Sparks, July 9, 1885

I have céonsidered thé appeal of J. Henry Weil, ‘John Coleman, and
Fingley S. Wood, applicants for patent for the thtle Pet -lode claim,
from the decision of your office, dated August 30, 1884, holding for
cancellation mineral entry No. 986, California mining district, and Lead-
ville land district, Colorado. : . )
- Ttappears that said parties made application for patent for said claim

‘on October 20, 1881, and notice thereof was given by publication and
posting, as required by law.. During the period of publication, Henry
Ambler, P. M. Gallagher, and Edward O. qufe, claimants of the “ De-
posit lode,” filed their adverse claim and protest against the issuance
of patent to said Weil and his co-claimants. On January 17, 1882,
there was filed in the district land office: the :certificate of the. clerk of
the district court of Colorado, duly signed, sealed, and dated the same.
- day, showing that ¢ there is now a suit or action, now filed in said
" court, involving the right of possession to that‘portlon of the Deposm
lode which is in conflict with the Little Pet lode.”

There was filed with the register on January 24, 1882, a second cer- -
tificate from the same clerk, duly signed and seal_ed,‘ in which he certi-
fies that *there was no suit or-action of any character whatsoever
pending in said court involving the right of possession to any portion
of ¢Little Pet’ mining load or claim’; and that there has been no litiga-
tion before said court affecting the title to said mining load or claim, or
any part thereof for two years and eleven months previous to and in
cluding January 16, 1882, other than what has heen ﬁnallv declded in
favor of” Weil et al
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-:0On February 14, 1882, said entry was allowed. On March 8, 1882,

_the.claimants of the Deposit lode filed in the distriet land office a pro-

test against the issmance. of patent upon the Little Pet elaim, upon

several grounds, to wit:
(1) That no mineral had been discovered by the locators of the Little

- Pet claim or their successors in interest, Within the limits of their loca- -

“tio ..

(2) That the apphcants had.not expended $5001in laborand improve-

“ments on the claim.
(3) That the premises in conflict were not the property of the claim-
- ants, but belonged exclusively to the protestants.
The protestants also aver that the reason that they did not commence
-suit upon their adverse claim within thlrty days was because their
counsel was seriously ill
Your office, on December 16, 1882, held that it was only necessa.ry to
pass upon the question Whether the requlred value in labor and improve-
ments had been expended upon said claim, and that the record failed:
-to show that any certificate of the United States surveyor-general show-
ing that the required labor or improvements had been expended upon
said claim had been filed in the case. - It was also shown by the report of
the United States deputy mineral surveyor, relative to his survey of
said claim, that there had not been expended thereon in labor and im-
-provements the value of $500. It also appeared that the portion rela-

tive to the value of labor and improvements in the certificate of the:

,United States surveyor-general accompanying the plat of survey and
field-notes of said claim was crossed out. It was, therefore, decided by
your office that, unless' the proper certificate of the surveyor-general
was filed with the register, the action of the district land officers in al-
lowing the entry was erroneous, and such entry, in view of the protest
and adverse claim, could not be confirmed, but in the event that said
~certificate was duly filed the register and receiver were directed to

&

order a hearing to determine the nature, extent, and value of the im- - ’

provements made by the applicants for patent and their grantors. No
appeal appears to have been taken from said decision.
On January 25 the certificate of the United States surveyor-general,

dated January 23, 1883, was filed with the register, to the effect that

the value of labor and improvements upon the Little Pet claim is not
~1ess than $500.

Your office, however, on August 30, 1884 held that said certificate:

was not duly filed, and that said mmeral entry ought to be canceled
under the decision of your office dated December 16, 1882, but that,
owing to the peculiar wording of said decision, «it may have been mis-
understood by the claimants or 'their attorneys,” and, therefore, an.ad-
«bitional period of thirty days was allowed for an appeal. :

- The appellants insist that, although the surveyor-general’scertificate

_®a3 not filed in due time, yet since the improvements were actually -
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made upon the claim pmor to entry, and the certlﬁcate ﬁled as soon as -

called for, the entry should not be canceled. It is prowded in section
2325 of the Revised Statutes (inter alie) that “The claimant at the time

_ of filing his ‘application or at any time thereafter, within the s1xty days " -
of publication, shall file with the register a eertificate of the United
States surveyor-general that five hundred dollars’ worth of labor has been

_ expended or improvements made upon the claim by himself or grantors.”
This requirement of the law was not complied with, and, although the
- register, as he states, ‘“overlooked?” it, the allowance of sa,ld enfry was

.© erroneous. The decision of your ofﬁ‘cé is aceordingly affirmed.

CONTEST—PREFERENCE RIGHT OF ENTBY.
DUPRAT v. EWING. -

~. Under section 2 of the act of Méy 14, 1886, the preferred right of entry accrues not by
virtue of any prior claim the contestant has to the land, but through the fact
that he Lias successfully contested the entry and paid the costs of contest.

Actmg Secretom/ Muldrow to Oommzsszoner Spaﬂcs, July 11, 1885

I have considered the case of Frank Duprat v. Wllham Ewmg, on
appeal by the former from your predecessor’s decision of October 17,
1884, holding for cancellation his homestead entry of the S, $of NE. 1
- and N. 4 of SE. % of See. 2, T.2N,, R. 32 E,, La Grande district, Oregon

As long ago as April 18 1876, Ewmg ﬁled pre-emption. declaratory
gtatement No. 1228 for certaln lands in said Section 2.+~ :

On the 22d of August, 1881, one Arthur G. Webb filed pre-emption
declaratory statement No. 3219 claiming settlemént August 20, 1881,
for a tract in large parf the same as that covered by Ewmg’s ﬁhng,
" and exactly the same as that described above.

In July, 1882, Webb offered final proof, which was accepted and on
the 29th of t;hat month his entry was allowed and final certificate issued
to him.

Subsequently; npon applleatlon of Ewmg, a hearmg was ordered to

determine the facts as to Webb’s residence and improvements-upon the

land: Your office, moreover, directed that at said hearing inquiry be
also made as to Ewing’s compliance with the pre-emption law. The

hearing resulted in a recommendation by the local officers. and a decis-
ion by your office (August 16, 1883), that the filing-of both parties e
canceled, upon the ground that neither of them complied with the law
in the matter of residence, cultivation, and improvement. From this
* decision both partles appealed to the Department, which (February 21,
1884) affirmed said decision. In pursuance thereof Ewing’s filing a,nd '
Webb’s pre-emption entry were canceled by your office letter of Febru-
ary 29, 1884, the same being noted on the records of the local office March
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14, 1884 (belng the earhest or among the earhest acts of the loca] offi-

" cers on the morning of- th.a,t day).

Afterwards, about half-past 9 o’clock on the morning of that day, as

ek noted upon the records of the local office, Frank Duprat made home-

stead entry No. 2711 for the tract whiech had been covered by Webb’s
entry, to wit, the 8. 1 of NE. 1 and the N. 4 of SE. 1.

Five days later, on-the: 19th of the same month, Ewmg’s apphcamon
to make homestead entry for the S.  of NE. 1, the NW. % of SE. 4, and
lot 7 (fractional NE. 1 of SE. 1) reached the local office, and was there

rejected for confliet with the homestead entry of Duprat. It will be = ;

observed that Ewing’s application covers the same land embraced in .

.- Duprat’s entry, except one forty (NE. } of SE. 1). Said application was

. accompanied by the proper affidavit, sworn to before the deputy clerk
of Umatilla County, at 8.30 a. m., of March 17, 1884. '

In this affidavit Ewing clalmed residerice. upon  the traet (in'a good
dwelling-house which he had erected) since the preceding September.
~ His application having been rejected by the local office for conflict with
Duprat’s homestead entry of March 14, he appealed to your office.

" Your predecessor declded that « Ewmg could receive no credit on

account of his settlement prior to the cancellation of Webb's entry;
but having contested said entry and procured the cancellation of the

same, he is entitled to a preference right of entry under the provisions .

of the act of May 14, 1880.” He therefore held Duprat’s homestead
entry for cancellation for conflict with such preference right.

It is from this decision of your office that Duprat now appeals.

The question at issue in the case is one solely of construction of law,
to wit: Does the act of May 14, 1880, apply under the clrcumstances .

' herelnbefore set forth ¢

The second: section of the act in question says:

In all cases where any person has contested, paid the land office fees,
and procured the cancellation of any pre- emp’mon, homestead, or timber-
culture entry, he shall be notified by the register of the land office of
the district in which the land is situated of such cancellation, and shall
be allowed thirty days from date of such notice to enter sald land.

Ewing’s agency in bringing about the cancellation of Webb’s entry,
I'think, clearly brings him within the purview of the section of the law

- quoted, and entitles him to the benefits of its provisions. The litiga-

tion in'which he was engaged with Webb was in all its essential fea-
tures a “contest” within the meaning and intent of the law, initiated
- in the same manner, conducted before the sameé parties, governed by
~ the same rules, appealed from to the same tribunal as all other contests.
Ewing, inasmuch as he contested the pre-emption claim of Webb, was
a ‘“contestant.” The law, however, does not use this term, but says
‘“any person,” which certainly includes Ewing. - He possessed all the
qualifications and had performed all the duties required by law to enti-
tle him to its henefits; 4.e., he had ¢ contested,” had *“paid the land
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ofﬁce fees” (costs of contest), and was the party Who had beon matru
mental in procuring the cancellation of Webb’s fraudulent entry e
The fact that the hearing and investigation which’ brought about the
cancellation of Webh’s entry also tesulted ‘in the:1oss t0 Ewmg of his
pre-emption right cannot make any difference. The fact rémains that,
except for Ewing’s contest, Webb’s entry would not have been éan-
celed, or at least that the cancellation was the result of Ewing’s action.
The latter having at the same time, by the cancellation' of his filing,

lost his pre-emption right, he next proceeded to make his claim under .

the homestead law, invoking the benefit of the act.of May 14, 1880, as
@ preference claimant. This he had a perfect right to do, and his-ap-
plication being within the thirty days prescribed by said act he has
the first right. His entry should be allowed and held superlor to that

of Duprat, so far as they cover the same lands. )
. -For the reasons given, your office decision awarding to Bwing the
- preference right to make entry of the tract covered by his homestead
" application of March 17, 1883, and holding Duprat’s entry for cancella-
tion, is affirmed. ,

' HOMESTEAD—ACT OF JUNE 15, 1880,
SIMPSON v. FOLEY.

An-application to purchase under section 2 of the act of June 15, 1880, in case of pend-
ing contest, should not bo carried to cash entry until after the right of appeal al- '
lowed to adverse parties has expired.

Purchase under this act may be allowed after cancellatlon, pr0v1ded the subsequent :
right of another is not disturbed.

In case of contest against an entry the right of purchase exxsts until ﬁnal Judament
in favor of the contestant.

Acting Seoretary Muldmw to G’ommzsswner Sparks, July 11, 1885.

I have consuiered the case of Alexander Slmpson v. Timotly Foley,
involving the right to the SW. % of Seec. 12, T. 106 N., R. 56 W.,
Mitehell land district, Dakota Terrltory, as prgsented by the appeal oi
Simpson from thé decision of your office, dated August 15, 1884, reject-
ing his application to contest cash entry No. 10309, made by said Foley,

under section 2 of the act of Juneé 15, 1880 (21 Stat., 237).

" The record shows that said Foley made homestead entry No. 3093 for
- said tract at the Sioux Falls fand office, in said Territory, on May 10,
1880; that afterwards a change was made by whieh the land fell within
the hmlts of said Mitchell land district, and another homestead entry,
No. 14570, was made for said tract on October 26, 1880, by Alexander
M. Simpson; that said last-named entry was contested by Andrew D.
Simpson, brother of Alexander M. Simpson, on October 19, 1881, and"-
the entry adjudged forfeited by the register and receiver on December
© 3, 1881, from which no appeal was taken. On October 25 George W.
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Scott ﬁled his afﬁdamt of contest against Foley’s sald entry, charging

abandonment -and said entry was declared forfeited by the distriet land

officers on. December 7, 1881, from which no appeal was taken.
Folev made said apphmtlon to purchase said tract on May 23, 1883,
and on June 6 1883, PAlexander Simpson, the father of Alexander M.

and Andrew Slmpxon filed his said application to contest the right of -

‘. Foley to purchase said tract under-the second section of said act. On
" August 4, 1883, your office allowed the application of Foley to purchase,
~and dlsmlssed both the contest of Simpson and Scott subjeet, however,
to the right of appeal
On August 14, 1883, before the expiration of the time for appeal, sald
-cash’ entry was allowed This was clearly irregular and contrary to the

established rules of this Department. On April 14, 1884, several affi- -
“davits in support of Simpson’s application to contest Foley’s right to .

purchase were transmitted.to your office. Said affidavits tend to show
that Scott was incompetent to make entry for said tract, since he had
- exhausted both his pre-emption and. homestead right, and there was
already one timber-culture entry in said section; that Foley had relin-
. quished his right to said tract, which was mdorsed upon the duplicate
. receipt and was purchased from Foley by one Pidge, and by him sold
‘to said Scott and Jerome Terry, his partner, on January 20, 1883; that
Terry presented said relinquishment at the district land ofﬁce Wlth his
application to enter said tract as a homestead, which was rejected and

the relinquishment returned ; that subaequently Foley was induced to. . .-

purchase said tract for the beneﬁt of said Seott and Terry, who advanced
the necessary funds ; that Foley conveyed said tract to said Scott and
Terry for the sum of $400, and that Simpson has been living on said
land with his family since December 10, 1882, and has 1mpr0vements on
the tract valued at more than $800.

On August 13, 1884, your office again consulered the case for the rea-
son that the names ‘of the two Alexanders were confounded in the former
decision of your office, and held said entry for approval and dismissed

, Slmpson s application for contest. ,
The appellant insists upon three grounds of error, to wit:

»

(1) Error in not canceling Foley’s entry when the .relinquishment was

esented.

(2) Error in allowing Foley to purchase sald traeb after he had re-
“linquished his entry and delivered it into the hands of the purchaser.

(3) Error in not ordering a heamng and glvmg Simpson the position
of contestant. ~

It is clear that. Foley’s homestead entry seoregated said tract, and,
while it remained: of record the land covered thereby was not subject
to any other disposal. Whitney v. Maxwell (2 L. D., 98); Davis .
Crans eral. (3 L. D., 218). It is also true that Simpson could acquire
no rights or equities by going upon land covered by the homestead entry

of another. McAvinney ». McNamara (3 L. D., 552); Pressy ». N.P.R.
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R. Oc. 2 L. D., , 551);; Probst v. Whyte (10 C. L. 0., 240) It does not
appear “hat bxmpson made any attempt to contest Foley’s homestead
entry, but quietly waited in the éxpectation ‘that he would: be able to
reap. the. benefit. of Scott’s contest.
The second section of said act of June 15, 1880, limits. ‘rhe right of
purchase under said act.to the original enbrymen and “persons.to whom.
-the right of those having so éntered for homesteads may have been at-
tempted to.be travsferred by bona fide instrument in writing,” and pro-
vides that this shall in no wise interfere with the rights or claims of
" others: who .may have. subsequently entered such lands under the home
stead laws.
Tt is not shown that Foley attempted to transfer said land to.any one.

prior to the allowance of his: cash entry, and no other person is claim- - '

ing as transferee the right to purchase under said act.
This Department decided June 5, 1882, in the case of J. ohn W. Miller
(1 L. D., 83), that a purchase under said act can be made after cancella:
tion, provuied it does not interfere with a subsequent right ; and it has
been uniformly held that even if contest had been commenced against
an entry made prior.to June 15, 1880, the entryman had a right to pur- -
chase under the second section of said act at any time prior to the final
-judgment in favor of the contestant. Gohrman ». Ford (8 C. L. 0., 6);
Whitney ». Maxwell (supra); Bykerk v. Oldmeyer 1o C L. 0., 122)
Pomeroy v. Wright (2 L. D., 164).
_ Tt is not alleged that Foley ever delivered his rphnqulshment to Simp-
‘. ,bon, or received a single dollar from him, nor has Simpson any valid
adverse claim within the provision of said act. ‘
_ A careful examination of the decision of your ofﬁce.does not disclose
_any error therein, and the same is accordingly affirmed.

TIMBER TRESPASS.
GEORGE W. ARWOOD ET AT.

Under the act of March 3, 1875, the use of timber from public lands by railroad com-
- panies is limited to timber from a,dJa,cent lands taken for the purpose of construc-
tion. .

“Acting Secretary Muldrow to Attorney-General Garland, July 13, 1885.

" Accompanying this will be found copy of letter, dated the 6th instant,
from the Commissioner of the General Land Office, with the documents
therein enumerated, relative to alleged public lnmber trespass upon
certain described lands in Missouri.

The lands in question were believed to have been’ fraudulently en-
tered under the homestead law, for lumbering purposes. Pending deci-
“sion-as to the validity of the entries no action was taken by this De-

partment relative tn the trespasses; but the entrles, after due hearing,
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having been canceled, it is now proper that the qaestion of the right of
the entrymen to despoil of timber the lands thus fraudulently entered
should be disposed of.

The reports (herewith inclosed) of the special agents show tne follow-

ing cases of alleged trespass:
_© -George W. Arwood, of ‘Washburn, Mo., 49,873 feet of oak. timber;

Andrew J. Stewart, of ‘Washburn, Mo., 50 000 feet; John Durham, of
Exeter, Mo., 50,000 feet Anderson R. Salmon, of North Springfield,

" Mo., 370,000 feet

The logs were delivered by the parties named at the saw-mill owned
" and operated by said Salmon, where they were mainly manutactured
into railroad timber and sold to agents of various railroad compames as .
follows, as Dearly as the special agent could estimate:

To G. W. Turner, for the .Saint Louis and San Francisco Railroad
Company, 77,000 feet; to H. F. McDaniel, for the Atchison, Topeka
and Santa Fé Railroad Company, 154,000 feet; to C. P. Johnson, for the
Kansas City, Springfield and Memphis Railroad Company, 102,700 feet.
The remaining portion being sold in the general market. -

The alleged trespassers now. claim to have cut the timber in questlon, -

- under anthority granted to railroad companies by the act of March 3,

. 1875 (18 Stat., 482).  Bunt there is no evidence that they placed any fe-

liance upon such authority at the time of the transaction; at the time
the investigation was made no such claim was set up; in carrying out

~the provisions of that aet it would not have been necessary to make
entry of the lands from which timber for the use of the railroads was .
cut; all of which shows clearly that the idea of claiming immunity
under said act was an afterthought, devised as-a defense against threat-
ened punishment for t;he frandulent approprlatlon of the tnnber in
question.

Furthermore, the Saint Louls and San Franclsco Railroad was com-
pleted at' the date of the cutting of the timber in question. Conse-
quently that road was excluded from the benefits of said act, which

- permits any right-of-way railroad to take only the “material, earth,
stone, and timber necessary for the construction of said railroad.” .
As to the Atehison, Topeka and Santa T'é Railroad, and the Kansas
.- City, Springfield and Memphis Railroad, no copies of the appointment
of the parties named as their agents were ever filed in this Department,
- as required by circular approeved thereby March 5, 1883. Nor-does it
" appear that the timber taken was applied in the construction of the
- railroads. If so applied, the railroad companies, in the opinion of this
Department, far exceeded their rights nnder this act, as the lands from
- whieh the timber in question was cut was beyond the terminal limits of
the Kansas City, Springfield and Memphis Railroad ; and under the
most liberal interpretation of the term do not lie “adJacent” to the
Atchison, Topeka-and Santa Fé Railroad.
- The only shadow of a claim for immunity could amse undel the “Chaf
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fee decision,” rendered by this Department February 8, 1883 (1. L. D.,
625). But it seems to me that such liberality of interpretation, amount-
ing to almost unhmlted privileges, as are allowed.to right-of-way rail-
roads under that rulin g, aré not warranted by law, and is liable to result
in detriment to the interests of settlers already upon the lands, or of -
persons desiring to settle in future upon such lands, entirely dispropor-
tionate to the benefit which they are likly to derive from the railroads-
which have thus been permitted to despoil the lands of their timber. =~ -
In view of the facts set forth, this Department concurs in the recom-
mendation of the Commissioner, and would respectfully request “that
you direct the United States attorney for the proper district, if, in
his judgment, upon examination he shall deem it for the 1nterests of
the United States to institute civil action against said Arwood, Stewart, .
Durham, and the several railroad companies named, to recover the
.. value, after manufacture ($15 per thousoand), of the timber cut and re- .
moved by them; and as the said Salmon is reported insolvent, and as.
without his nes’mmony the evidence against the other partles named
‘might prove 1nsuﬂiclent that he be nsed as 2 witness.

- FORT REYNOLDS MILITARY RESERVATION.
SAMUEL ALDRED.

Under the act of June 19, 1874, authorizing the disposition of this reservatica, the
Commissioner of the General Land Office is vested with jurisdiction to deter-
mine questions arising on the refusal of a purchaser to pay in aceordance with
the terms of the appraisement.

Assistant Secretary Jenks to Commissioner Sparks, July 15, 1885,

I have examined the matter presented by your office letter of February
27, 1885, relative to the application of Samuel Aldred to purchase the
SW 3 of SE. Zof See. 11, T. 21 8., R. 62 W, sixth principal meridian,
Pueblo, Colo. =
The matter came before your office in the form of an appeal from the
action of the local office rejecting said application to purchase. The.
land in question is a part of what formerly constituted the Fort Rey-
nolds military reservation, the appraisement and sale of which was au-
sthorized by act of Congress, approved June 19, 1874 (18 Stat., 85).
On the tract in question were certain houses, stables, and corrals, which
were appraised ‘at $315, and which the applicant refuses to pay for,
, giving as a reason for his refusal that they have.been removed, and are
not now on the land. Your office neither acted upon the appeal from
the Iocal office nor expressed an opinion on the questions involved, but
has submitted the case for departmental instructions. The case as be-
fore me presents no facts, except such as are contained in the allega
" tions of applicant, relative to the present condition of the land and

¢



26 - DECISiONS,RELATING TO THE PUBLIC LANDS.

buildings, and there is therefore no sufficient basis for intelligent and

satisfactory departmental action. The facts on this point should be

ful]y ascertained, if not already in the possessmn of your office. More-
over, the matter is one clearly within the scope of your authority and

Jurisdiction m connection with the disposal of the public lands, subJect '

to appea,l shounld your decision be adverse to applicant.
The case is remanded for examination by your ofﬁce of -all the facts
involved in the case, and decls,lon thereon.

HOMESTEAD—RESIDENCE.
COLLAR 9. COLLAR.

- Bona fide residence cannot be maintained upon two different traéts at. the same
) . ' time.

Assistant Secretary Jenks to O’ommissz’bner Spmks July 15, 1885.

I have considered the case of Squire T. Collar ». Layton Collar, in-

volving the right to the SW. £ of See. 10, T. 113 N. » R. 63, Huron distriet,
. Dakota Territory, as presented by the appeal of the latter from the
lecision of your office dated July 2, 1384, holding for cancellation his

homestead entry, No. 6589, covering sald tracn and allowing the tormer

to make pre- emption cash entry for the same.

The record shows that Squire T. Collar filed: his pre- empmon declara—
tory statement, No. 5662 (Mitchell series), upon said tract on J une 24,
1881, alleging settlement same day; that on May 25, 1881, Layton
Collar filed his pre- emption declaratorv statement, No. 5280 (Watertown
series), upon the SE. { of said section, alleging settlement thereon May
21, 1881, and on August 14 1882, made cash entry No. 2769 for said
: bract
- On March 4, 1882, Layton Collar made homestead entry No. 6589

(Watertown series) for said SW. £ of said section; December 22, 1882,
. Squire T. Collar gave notice of hIS intention to make proof and pay-
ment for said tract before the. district land officers on February 1,1883;
January 30, 1883, Layton Collar filed his protest against the’ allowamce
. of Squire T. Collar’s proof and payment for said tract; and on February
23, 1883, Layton Collar offered his commutation proof, and Squire T.

0011ar ﬁled ‘his protest against the same, and - thereupon a hearing was

ordered upon both protests, and evidence taken under stipulation of
parties. Upon the testimony offered by both’ partles, the district land

officers rendered their joint opinion in favor of Layton Oollar, and Squire

T. Collar duly appealed.
It appears that the appeal was mislaid, and Layton Collar was per-
- mitted by the register and receiver, on I‘ebruary 20, 1884, to commiite

said homestead entry No. 6589-t0 cash entry No. 7554 for the same land..

July 2, 1884, your office considered the case and reversed the decision
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of the district land officers, upon the ground that Layton Collar was
attempting to acquire title to two distinet tracts, under the pre-emption
and homestead laws, when he was required to reside upon the land in
order to complete title. It was also held in said decision that the pre-
ponderance of the testimony showed that Squire T. Collar had com- -
plied with the requirements of thé pre-emption laws as to residence,
cultivation, and improvements up to the time when he made final proof,
on March 22, 1882, and which was not aceepted, because the purchase-
nioney was not paid, and that he had shown a sufficient excuse for not
remaining upon said tract from that date up to the date of contest,
and that said Squire T. Collar should be permitted to make entry of
said tract. ' ’ ' ' I .

It is quite unnecessary to review:in detail the large mass of testi-
mony in the case, some-of which is contradictory, and a large part of
it irrelevant. ' It is clear that Layton Collar’s commutation cash entry
was improperly allowed. He could not have a bona-fide residence upon
two different tracts at one and the same time. (Rufus MeConliss, 2 L.
D., 622.) o S
 Your office held the homestead entry No. 6589 of Layton Collar for
' cancellation ; but that entry had been commuted to cash entry No.
7554, and the latter entry should also be canceled.

With the above modification said decision is affirmed.

PRE-EMPTION—JOINT ENTRY.
DoYLE v. DION.

Tt appearing that both claimants had settled upon the .tract prior to survey, and
that each had recognized the right of the other by an agreed boundary line a joint
entry is allowed. : :

Secretary Lamar to Commissioner Sparks, July 18, 1885.

T have cousidered the case of Edward J. Doyle v. Antoine A. Dion, in-
volving the right to the NW. 1 of SW. £ of Sec. 9, T. 154 N., R. 66 W.,
Devils Lake district, Dakota, as presented by the appeal of Doyle from
the decision of your office, dated December 17, 1884, awarding the parties
& joint entry of said tract under section 2274 of the Revised Statutes of

theé United States. . .
The record shows that said Dion filed his pre-emption declaratory
_statement No. 131 upon the SW. % of said Section 9 on November 2, al-
leging settlement thereon March 9,1883; and that said Doyle filed his
pre-emption declaratory statement No. 126 for the N. % of the SE % and-
the SE. 1 of the SE.  of Sec. 8, and the NW. % of the NW. £ of Sec. 9,
in said township and range, on November 2, alleging settlement thereon
Mareb 21, 1883. ' ' o
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The township plat of survey was filed in the district land office on’
November 2, 1883. ; A .

It appears that Dion gave due notice of his intention to make proof
and payment on February 25, 1884, and that Doyle on the same day
filed his protest against the aceeptance of Dion’s proof and payment for
the tract in controversy, claiming to be the first legal settler. There-
“upon a hearing was duly held, at which both parties appeared and
-offered testimony.” Upon the evidence submitted the register and re- -
ceiver rendered their joint opinion, on May 13, 1884, in favor of Dion,
and Doyle duly appealed. S

On December 17, 1884, your office modified the decision of the district . -
land officers, and awarded a joint entry of the tract in controversy, upon.
the ground that both parties settled upon the tracts embraced in their

B respective declaratory statements prior- to survey, and have improve-

ments upon the traet in controversy, and that there was a boundary line
agreed upon by said parties which divided said tract, and that each
party recognized the right of the other to the land on his side of said
line. : o ,

The improvements ‘prior to the Government survey upon the tract in
question were very meager, but at the date of contest each party had :
some improvements upon this particular tract. The cases cited by ap-.
pellant’s counsel do not appear applicable to the case at bar. In the
present case the boundary line of the prior settler appears to have been
distinetly marked, and the parties agreed to the same. It would seem
that the proper way to adjust the rights of the parties is to allow a joint
entry of the tract in dispute, under said section 2274. The decision of

- your office is accordingly affirmed.

CERTIORARI _RELINQUISHMENT.
JACOB SCHAETZEL.

Certiorazi will not lie to review proceed{ngs where from the application it is apparent
that substantial justice has been done.
All rights of the entryman cease with volantary relinquishment.

Secretafr;q/ Lamar to COmmz'ssiongr Sparks, July 18, 1885,

I have considered the application of Jacob Schaetzel for a certiorari :
_in the matter of the appeal of Job Maraden from the register and re. -
ceiver’s action dismissing his contest against Schaetzels timber-culture.
- entry, No. 364 (Springfield series), of the SW. 1 of See. 5, T.102 N., R. 59"
W., Mitchell district, Dakota. . :
. It appears that Schaetzel made said entry of the tract in question
November 27,1878. Underdate of November 29,1881, Marsden initiated
contest against said entry, alleging Schaetzel’s failure to comply with
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legal requirements in point of breaking and cultlvatwn of the tract
Hearing was had January 17, 1882, agreeably to published notice, but
defendant failed to appear. He having, however, filed motion for re-
hearing 'upon the ground that he had not been duly notified of said
hearing, the receiver allowed him “to submit defense by way of affi-
davits with leave to contestant to file counter-affidavits.”

Marsden having failed to file an application to enter said tract w1th
his affidavit of eontest, the same was dismissed January 3, 1883, agree-
ably to circular instructions of December 20, 1882, (9. O L. O , 198},
issued under authority of the rule laid down by the Department in the
- case of Bundy v. Livingston (Idem, 173). Such action was had notwith-
" standing the fact that Marsden had meauntime, to wit, December 25,
1882, filed a supplemental affidavit together with an r1,];)phca,131on to enter
said tlact

Schaetzel having relinguished his entry the register and receiver can
celed the same July 2, 1884, and thereupon the some day allowed one
George Best to file declaratory statement No. 22998 for the tract in
question. .

Marsden having been first formally notlﬁed September 25th of the
dismissal of his eontest, appealed from such action September 27, 1884,
upon the ground that he had filed the prerequisite application before the
promulgation of said circular of December 20, 1882, and prior to the dis-
missal of his contest. Thereupon your office allowed his entry, in view -
“of the fact that be had not had opportunity to contest said entry anew
by reason of the register and reeelver’s failure to duly notify him of the
~ dismissal of his contest.

All parties having been advised, December 24, of your office decision
of December 13, 1884, Schaetzel appealed therefrom January 24, 1885,
and the registei* transmitted the appeal to your office per letter dated
February 23 ensuing, whereupon your office rendered decision May 1,
1885, holding that when Schaetzel relinquished his entry July 2, 1884,,
“he ceased to be a party in interest,” and denying his right of a,ppeal

‘Wherefore he applied for certlorarl, agreeably to rules 83 and 84 of
Practice, alleging ‘“that his property is now in jeopardy,” and that “he
is morally responsible for the safety thereof” '

1t has been repeatedly held by this Department that cermoram is not
a writ-of right, but it lies within the discretion of the tribunal to which
the petition therefor has been addressed ; and where such petition shows
on its face that substantial justice has been done, the same will be de-
wied. See Hilliard on New Trials, 689.

Althongh ther> may have been irregularity. of procedure throughout
the premises, it is not competent for petitioner to interpose such plea,
having no status therein by reason of his voluntary relinquishment.
Substantial justice having been done him, I am of opinion that his pe-
tition' should be denied, and accordingly return the same herewith, to:
gether with the sccompanying papers.
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MINING CLAIM—APPLICATION.
Snow FLARE LODE.

A mere application to make entry, not properly foliowed up, confers no exclusive

rights upon which others are bound to wait indefinitely.

Adverse claimants must assert their rights within the period of publication, for, on
failure so to. do, all matters which might have been tried under the adverse pro-
ceedings will be held as adjudicated in favor of the applicant.

Acting Secretary Jenks to Commissioner Sparks, July 20, 1885.

. After survey No. 1002 of the Old America iode, Lake City, Colo., on
June 14, 1882, application was made for patent for the same and pub
lication commenced ‘Before the expiration of the sixty days, however,
it was suspended at the request ‘of the applicants, for what reason is
not shown.

After survey No. 1183, on October 5, 1882 application was made at
the same office for pa,teut for the Snow,F]ake lode by T. C. Stevens ¢t -
al.. Upon due compliance with all the requirements of the law, and no
adverse claim having been filed, on March 26, 1883, mineral ‘entry 672
therefor was made, and same day the papexs were transmltted to your
office.

By the surveyor’s plat it appears that a portion of the Snow Flake
claim lies within the exterior limits of the Old America survey No. 1002;

- and because of this fact, on June 23, 1884, Acting Commissioner Harri-

son directed said entry to be held-for cancellation to the extent of the
supposed conflict. From this action an appeal was taken on which the
case is now before me.

Only an application to make an entry ‘of the Old America lode had
been filed; failing to give the proper notice, the applicants did not place
themselves in a position which required, or gave opportunity to others
to adverse their claim. The mere application, not properly followed up,
conferred no exclusive rights to the premises which others were -bound
to wait upon indefinitely. :

The case is different with regard to the Snow Flake claim. All the

" pre-requisites of the law were complied with; due publication was made

whereby adverse claimants were notified to'come in; failing to do so

~ within the proper time, the entry was made as matter of course. There:

after other parties were precluded from setting up adverse claim in:
their own behalf for the premises, for it is considered that where notice -
was properly given all matters which might have been tried under the
adverse proceedings are treated as adjudicated in favor of the appli-
cants; and all controversies touching the same are to be held as fully
settled and disposed of, as though Judgment had been regularly ren-
dered in their favor. Therefore, so far as the Snow Flake claim is con-
cerned, there was no adverse pretension or conflict on the part of the
o1d Amerlcd claim which your office was called apon to take notice of.
There belng, then, no adverse Llalm the lssumg of patent isa mabter
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between the Government and the Snow Flake claimants only. A mere
survey and futile application for patent by another party, for part of
‘same claim, is not considered, under the mrcumstances of the case, any
reason for withholding the patent

The decision of your office is reversed.

PRACTICE—CERTIORARL.
JOHN WALDOCK.

An’ apphcé,nt for land is entitled to. the judgment of the General Land Office as to
the validity of hls claim, and to a cons1dera,t1on of the test‘xmony filed in support
thereof.

Where it appears that the local. oﬁ‘ice d1d not transmit the evidence filed by applicant,
and appeal was denied, the proceedings will be reviewed on certiorari.

Assistant Secretary Jenks to O’ommzsswner ;S'parks, July 20 1885.

I have considered the appllcatlon of counsel for John Waldock, dated ‘
3d instant, tohave certified to this Department, under Rules of Practice,
Nos. 83. and 84, the record of the proceedings in the case of the cancel-
" lation of cash entry for the N, 1 of the SE. £, NE. £ of SW. £, and SE.

- 4 of NW. } of Sec. 23, T.27 S., R. 12 W., Larned land distriet, Kansas,

made by Florence L. bopeland and also ¢ all the papers in said cause,

" including protest and all the apphca,uonb of the said Waldock and the
affidavits in sapport thereof in the said local laynd office, to prevent the
allowance of the filing of Ransom 8. Bowers, and proof” for said tracts,
and also requesting an order to be issued to allow said Waldock to -
complete payment for said land and receive a patent therefor.

_ The application is defective in that it is not verified as required by
Rule 84 (supra) and no copy of the decision of your office dated June 2,
1385, is furnished, but an excuse is given therefor, that no one was in
ihe local land office to furnish the same.

It appears that Florence L. Lopeland filed her declaratory statement,
No. 1593, upon said tracts on. September 29, 1882, alleging settlement

. thereon September 20, 1882. On March “8 she made proot and on
March 31, 1883, made her first payment (receipt 1007) under the second
section of the act of May 28, 1880 (21 Stat., 143). On August 31, 1883,
said entry was canceled upon the report of a special agent of your -
office, and sixty days allowed in which, to show cause why the same
should be reinstated. On January 6, 1885, said Bowers filed his de-
clarafory statement upon said tracts, and on June 2, 1885, your office
directed the district land officers to accept his proof in support thereof.

On June 11, last, there was-transmitted to your office an application

for a writ of certiorari, and-an appeal from said decision of June 2,

. 1885, directed to this Department. On June 30, last, your office re-

- turned said application and refused seid appeal on the ground that
Waldock was not a party to the case between the Government and
Copeland and had no standing in hls own r‘ght It is alleged by said
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Waldock # that the said decision,was obtained from the honorable Com-
- missioner by criminal inducement on the part of Ransom S. Bowers,
whereby on the part of said Bowers' the land office at Larned, Kans., -
or-a clerk therein, by such inducement withheld and suppressed the
affidavits, showings, and applications of said Waldock -to- secure his -
rights to said land,” and prevented the same from being transmitted to
your office. Accompanymg said application are the éex parte affidavits
of J. C. Ellis, John Waldock. and N. B. Freeland, tending to support

the above allegations. '
If it be true that affidavits were filed in the local office in support of
the application of Waldock, there does not seem to be any good reason
why the same were not promptly: transmitted to your office. It has

-been uniformly held by this Department that a party is not entitled to - '

a writ of certiorari as a matter of right, but whether the order prayed
for shall issue rests in the sound dlscremon of the proper trlbunal :
. (Reuben Spencer, 3 L. D., 503.) -

- From the affidavits presented it appears that a part of the record
. velative to the status of sald tracts was not transmitted to your office

vhen said decision of June 2, 1885; was rendered, although they had

been previously filed in the loeal land office. " Clearly the district land
~officers had no right to retain such papers. "The applicant filing the .
same was entitled to the judgment of your office upon the validity of '
his application to purchase and a consideration of the testimony in sup-
port thereof. .

From the foregoing it would seem that the case presented calls for
the exercise of its supervisory power by this Department. You will
therefore direct the district land officers to transmit to your office all
papers filed in their office relative to Mr. Waldock’s application for said
land- and forward the same to this Department, together with the pa-
pers and copies of the decisions of your office relative to the cancellation
of said entry, and you will cause all action to be suspended relative to
~ the filing of said Bowers, or the allowance of proof by him, if his proof
has not already been made, and, in case Bowers has made entry of said
tract, you will suspend the same, until further advised by this Depart-
ment.

HOMESTEAD—ACT OF JUNE 15, 1880.
‘NORTHERN PACIFIC RAILROAD COMPANY ¢. BURT. (ON REVIEW.)

Application to purch&se under the ach of June 15, 1880, reserves the land from the
entry of 'mother

Asszstcmi‘ Secretary Jenks to Commissioner Sparks, July 21, 1880

I have considered the application of Charles H. Lefever for a recon-
sideration of departmental deecision of April 21,1885 (3 L. D., 490), in
the case of the Northern Pacific Railroad Company v. Elizabeth E. Burt,
involving the title to the 8. § of SW. }of Sec. 3, and 8. 4 of the SE. }
of Sec. 4, T. 8 N, R. 2 E., Helena land district, Montana.
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By said decision the claim of the company was rejected to the tract
in Sec. 3, and Mrs. Burt was allowed the right to purchase said land
- under the act of June 15, 1880 (21 Stat., 237), or, “if she should so elect,
she should be permitted to show residence and cultivation for the nec
essary period to complete the five years required by law, when said
entry may be reinstated and final proof made thereon.” Said decision
further held that Mrs. Burt’s application, dated April 12, 1883, reserved
the land embraced therein from entry until the final adjudication of her
- claim. - Tt appears from the oi'iginal entry papérs—_which were not with
the record when said decision was made—that Lefever’s homestead
. entry, No. 2110, dated May 30, 1883 (not May 3), covered the NE. 1 of -
the SE. %, and the SE. } of the SW. £ of said Sec. 4. It was intended
‘to cancel said entry only to the extent that the same was in conflict
with the tracts embraced in Mrs. Burt’s prior: application. ‘The appli-
cation reserved the land from entry and Mr. Lefever could acquire no:
- legal rights or equities until the same was finally adjudicated. -Asthe
~eancellation of said entry, so far as the same conflicts with said applica-
tion, will leave the other two tracts non-contiguous, if Mr. Lefever shall
prefer, his whole entry may be canceled without prejudice, or amended
50 as to include other vacant public land contigtious to the uncanceled -
tracts to the amount of 160 acres. ' ' L
Said decision is accordingly modified.

—

 DESERT LAND ENTRIES.

‘ INSTRUOTIONS.
Commissioner Sparks to Special Agent James A. George, July 22,1885,

I am in receipt of your letter of the 4th instant, submitting observa-
* tions upon desertland entries in Wyoming. = You state.that such entries
are made upon lands not desert in character, and upon lands in respect
to the character of which you are in doubt; also that they are made of
subdivisions of sections along streams for the purpose of controlling the
water, and thereby of controlling the back country. -

The law declares what lands shall be regarded as desert lands under
the act. They are lands which will not, without irrigation, produce
some agricultural crop, and the Commissioner of the General Land
Office is to make the proper deeision and determination. It has already .
been decided that hay is an agricultural crop. - Lands therefore which
naturally produce grass sufficient to make hay are not desert lands
_ within the meaning of the law. Lands that are partly agricultural and
partly desert cannot be entered under the desert act. The lands en-
tered must be wholly of a desert character. No person is obliged to
“take an entire section. - He can choose a smaller area if he desires, but
the land entered must be of the proper character in each of ‘its.subdi-

1819 L p—-3 ‘
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_.visions. The enfry must. also be in a compact form. Contiguity is not
- sompactness. Entries are not permissible in small subdivisions-along
streams-to control the water supply. . . ‘ ~
In making your investigations you will carefully and thoroughly. ex-
“amine the land, note its situation, general features, and particular char-
acter, and if you find it non-desert you will obtain conclusive evidence
- of that fact. The testimony of persons who know the land and are
familiar with the character of similar land, should be obtained. ,
‘Where lands are found to be desert in fact, you will-report fully in
respect to reclamation, or the want of it, the facilities for reclamation,

- and all facts bearing upon the question of compliance with law.

-If you find entries irregularly made for the purpose of fraudulently
" eontrolling water or access to other lands, you should specifically report
the faets so found. TN T
-An important feature of your inquiries will be the aseertainment of
the fact whether the entries are actually made by the persons in whose
‘names they appear, and for their own exclusive use and benefit, -or
whether they are made by the procurement or in: the interest of others
and to control and monopolize great quantities of land. - The law re-
gtricts entries to six hundred and forty acres to any. oné-person, and
evasions of the law for the acquisition of a greater acreage by any per-
son or corporation must be discovered and suppressed. Transfers, as-
signments, and agreements to sell or convey, made before patent has.
issued, are to be inquired into and evidence thereof obtained.. )
The control of the land entered is a matter to' be particularly em-
_braced in your reports. "Who claims the land, who uses it, and for what -
purpose, whether it is a part of some inclosure of public lands, are sub-
jects for special mention. The connection between such parties and the
entrymen must bé ascertained. When you find that entries have been
falsely made, that perjury and subornation of perjury have been com-
mitted, or that a conspiracy to defraud the United States is developed,
-you will secure: the proper evidence for a criminal prosecution of the
guilty parties. ' R :
You should take up a range of entries along the valleys of streams or
elsewhere, and exaiine each entry in detail without waiting for special
instructions in particular cases.. ‘




RULES OF PRACTICE, REVISED.

DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,
. Washmgton, D. 0., June 24, 1885.

Ste: I have the honor to submit herewith, for your consideration and
approval, a revised draft of the rules of practlce in eases before the dis-
triet la,nd offices, the General Land Office, and Department of the In-
. terior, embracing sueh modifications and additions as deemed by me
subservient of the good of the practice and public bervme

Very respecﬁfﬂlly, WM. A. J. SPARKS,
. A.Jd. /)

‘ ’ ’ Commissioner.
Hon. L. Q. C. LAMAB., ‘
Secretary of the Interior.

—————

DEPARTMENT OF THE INTERIOR,
Washington, August 13, 1885.
SIr: I have considered the IeVISed draft of rules of practice in land
cases, submitted by your letter of June 24, 1885, and have, with slight ~
modlﬁcatlons, adopted the same for promulgamon, to take effect 1st
proximo. The final official draft is herewith inclosed for the files of
your office.

Very respectfully, L QG L Rk
. Q. C. LAMAR,

; ' , Secretary.
" THE COMMISSIONER OF THE GENERAL LAND OFFICE.

DEPARTMENT OF THE INTERIOR,
Washington, D. C., August 13, 1885,
The following rules of practice for the government of proceedings in
this Department and subordinate offices in land ecases are hereby pre-
scribed, to take effect September 1, 1885. Proceedings under former
rules of practlce will not’ be pre_]udlced by anything herein contained.
- L. Q. C. LAMAR,
Sepretary.
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RULES OF PRACTICE.

1.
PROCEEDINGS BEFORE REGISTERS AND. RECEIVERS. °
L—TInitiation of contests.

RULE 1.—Contest may be initiated by an adverse party, or other
person, againsta party to any entry, filing, or other claim under laws
of Congress relating to the public-lands, for any sufficient cause affecs-

. ing the legality or validity of the claim. - '

" RULE 2.—In every case of application for a hearing an atfidavit must
be filed by the contestant with the register and receiver, fully seiting
forth the facts which constitute the gronnds of contest.

- BULE 3.—Where an entry has been allowed and remains of record
the affidavit of theé contestant must be accompanied by the affidavits
of one or.more witnesses in support of the allegations made.

2.—Hearings i contested cases.

RULE 4.—Registers and receivers. may order hearings in all cases
wherein entry has not been perfected and no cer hhcate has been issued
as a basis for patent. )

RULE 5.—1In case of an entry or location, on Whlch final certificate
has been issued, the hearing will be ordered only by direction of the -
Commissioner of the General Land Office.

RULE 6.—Applications for hearlngs under Rule 5 must be trans- -
. mitted by the register and receiver; with special report and recommenda-
tion to the Commissioner for his determination and instructions.

3.~—Notice of contest.

RULE 7.—At least thirty days’ notice shall be glven of all hearings
before the register and receiver, unless, by written consent an earlier .
day shall be agreed upon.

RULE 8.—The notice of contest and hearing must conform to the fol-
lowmg requirements :

1. It must be written or printed. ;

2. It must be signed by the register and reeeiver, or by one of them.

- 3. It must state the timé and place of hearing.

37
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4. Tt must deseribe the land involved. ,
» 5. It must state the register and receiver’s number of the entry, and
the land office where, and the date when, made, and the name of the

' party making the same.

6. It must give the name of the contestant, and bmeﬂy state the
grounds and purpose of the contest:
7.1t may contain any other information pertinent to the contest.

4.—Bervice of notice.

RULE 9.—Personal service shall be made in all cases when possible;
if the party to be served is resident in the State or Territory in: which

the land is situated, and-shall consist in the dehvery of a copy of the .

notice to each person to be seérved.
RULE 10.—Personal service may be executed by any officer or person.
RULE 11.—Notice may be given by publication alone, only when itis
shown by affidavit of the contestant, and.by such other évidence as the
‘register and receiver may require, that due diligence has been used and

that personal service cannot be made. The party will be required 0

‘state what effort has been made to get personal service.

- RULE 12.—When it is found that the prescribed service cannot be

had; either personal or by pubhcatmn, in time for the hearing provided

for in the notice, the notice may be returned prior to the time fixed for
the hearing, and a new notice issued fixing another time of hearing, for
_the proper service thereof, an affidavit being filed by the contestant
showing due diligence and inability to serve thé notice in time.

5.—Notice by publication.: .

RuLs 18.—Noticé by publication ‘shall be niade by advertising the
notice.at least once a week for four successive weeks in some newspaper
published in the county wherein the land in" contest lies; and, if no

' newspaper be ‘published  in ‘such county, then in the newspaper pub-
lished in the county nearest to such land. The first insertion shall be

at least thirty days ptior to the day fixed for hearmg

. RULE 14.—Where notice is given by -publication a ‘copy of the notice
shall be mailed by registered letter to the: last Known address of each

person to be notified, thirty days before date of hearing, and a like

copy shall be posted in the register’s office during the period of publi- -

cation, and also in a conspicuous ‘place on . the land for at- least two
weeks prior to the day set for hearing.

6.—Proof of service of notice.

RuLE 15.—Proof of personal service shall be the written acknowledg- :

* ment, of the person served, or the affidavit of the person who served the

notice attached thereto, stating the time, place, and manner-of service
RULE 16,—When service is by publication the proof of serviée shall be

a copy of the advertisement, with the affidavit of the publisher or fore-
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man attached thereto, showing that the same was successwely mserted
‘he requlSlte number- of tlmes and the date theréof.

7.—Notice of mterlooutory proceedmgs

RuLE 17.—Notice of interlocatory motions, proceedings, orders, and
decisions shall be in writing, and may be served personally or by regis-
tered letter throngh the mail to the last known address of the party.

RuLE 18.~Proof of service by mail shall be the affidavit of the person

_who mailed the notice, attached to the post-office receipt for the regls

tered letter.
8.—Rehearings.

RULE 19.—Orders for rehearing must be brought to the notice of the
parties in the same manner as in case of original proceedings.

9.— Continuances.

RULE 20.—A postponement of -a hearing to a day to be fixed by the
register’ and receiver may be allowed on the day of trial on account of _
the absence of material witnesses, when the party asking for the cou-
tinuance makes an affidavit before the register and receiver showing-—

1. That one or more of the witnesses in hls behalf is absent without
his procurement or consent ; ~ :

" 2. The name and remdence of each w1tness,

3. The facts to which they would testify if present

4. The materiality of the evidence; .

* 5. The exercise of proper diligence to procure the attendance of the
absent witnesses; and :

6. That affiant beheve% said witnesses can be had at the time to whlch

“it is sought to have the trial postponed ;

7. Where hearmgs are ordered by the Commissioner of the Grenera]
Land Office in cases to which the United States is a party, continu-
ances will be granted in accordance with the usual practice in United
States cases in the courts, without reqmrmg an afidavit on the part of -
the Government.

- RULE 21.—One continuance only shall bée allowed to either party on
account of absent witnesses; unless the party applying for a farther .
continuance shall at the same time apply for an order to take the depo-
 sitions of the alleged absent witnesses.

RULE 22.—No continuance shall be granted when the opposite pamty
shall admit that the witnesses would, if present, testlfy to the statement
set out in-the application for continuance.

10. —Deposifions ‘on interrogatories.

‘RULE 23. —Testlmony may be taken by “deposition in the following
cases: :
1. Where the witness is unable, from age, infirmity, or snckness, or
shall refuse, to attend the hearing at the local land office ' '
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2. Where the witness resules more -than 50 mlles from-the place of
trial, computing distance by the usually traveled route. v

3. Where the witness resides out of, or is about to leave, the State or
Territory, or is absent therefrom.

4. Where, from any cause, it is appreheneed that the witness may be
unable or will refuse to attend; in which case the deposition will be
used only in event that the personal attendance of .the witness cannot
be obtained.

RULE 24. —The party desmng to take 4 deposmon under Rule 23 '
must comply with the following regulations: :
1. He must make affidavit before the register or receiver, setting forth
one or more of the above-named eauees for taking such deposmon, and

that the witness is material.

2, He must file with the register and receiver the mterrogatorles to"
be propounded to the witness.

3. He must state the name and res1dence of the witness.

4. He must servea copy of the interrogatories on the opposmg party,
or his attorney. :

RULE 25.—The opposing party will be allowed ten days in whlch to
file cross-mterrogatomes

" RULE 26.—After the explra,tlon of the ten days allowed for filing cross-

“interrogatories, a commission to take the deposition shall be issued by

the register and receiver, which commission shall be aecompamed by
a copy of all the interrogatories filed. '

RULE 27.—The register and receiver may designate any officer: an-
thorized to administer oaths within the connty or distriet Where the
witness resades to take such deposition. ’

RULE 28.—Tt is the duty of the officer before whom the deposition
is taken to cause the interrogatories appended to the commission to be
written out, and the answers thereto to be inserted immediately under-
neath the respective questions, and the whole, when completed, is to be
-read over to the witness, and must be by him subseribed and sworn to
in the usual manner before the witness is discharged. : '

RULE 29.—The officer must attach his eertificate to the deposmon, )

. statlng that the same was subscribed and sworn to by the deponent at.

the time and place therein mentioned.

~RuLE 30.—The deposition and certlﬁcate, together Wlth the commis-
sion and interrogatories, must then be sealed up, the title of the cause
~indorsed on the envelope, and the whole returned by mail or express to
the register and receiver.

RULE 31.—Upon receipt of the package at the local land ofﬁee, ‘the
- date when the same is opened must be indorsed on the envelope and
‘body of the deposition by the local land-officers.

RULE 32—If the officer designated to take the deposition has no of:
ﬁmal seal, a proper certificate of his official character, under seal, must

accompany hls return.
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RuLE 33.~The parties in any case may stipulate in writing to take
depositions before any . qualified officer, and in any manner.

RuLE 34—All stipulations by parties or counsel must be in writing,
and be filed with the register and receiver.

11 -—0mZ testimony beforeé other officers than regzsters and receivers.

) RULE 35.—In the discretion of registers and receivers, testimony.
may be taken near the land in controversy before a United States com-
_ missioner or other officer authorized to administer oaths, at & time and
place to- be fixed by them and stated in the notice of hearing. :

2. Officers taking testimony under the foregoing rule will be governed
by the rules applicable to trials before registers and recelvers (See
‘Rules 36 to 42, inclusive.) ‘

3. Testlmony so talken must be certified to, sealed up, and transmitted
by mail or express to the register and receiver, and the receipt thereof
at the local office noted on the papers, in the same manner as provided
in case of depositions by Rules 29 to 32, inclusive.

4, On the day set for hearing at the 100&1 office the register and re- .
ceiver will examine the testimony. taken by the officer designated, and
render a decision thereon in the same manner as if the testimony had
been taken before themselves. (See Rules 50 to 53, inclusive.)

5. No-charge for examining testlmony in such cases will be made by
the register and receiver.

6. Officers designated to take testlmony under th1s rule will be allowed
to charge such fees as are properly authorized by the tariff of fees ex-
isting in the local courts of their respective districts, to be taxed in the
' same or equivalent manner as costs are taxed by registers and receivers

under Rules 54 to 58, inclusive.

" 7. When an officer designated to take testimony under this rule, or

_when an officer designated to take depositions under Rule 27, cannot
act on the day fixed for taking the testimony or deposition, the testi-
mony or deposition, as the case may be, will be deemed properly taken
before any other qualified officer, at the same place and time, who may
be authorized, by the officer originally designated, or by agreement of
parties, to act in the place of the officer ﬁrst named.. ‘

12.—Trials.

RULE 36.—Upon the trial of a cause the register and receiver may, ic
any case, and should in all cases when necessary, personally direct the
examination of the witnesses, in order to draw from them all the facts
within their knowledge requisite to a correct conciusion by the officers
upon any point connected with the case.

RULE 37.—The register and receiver will be careful to reach, if pos-
sible, the exact condition and status of the land involved by any contest,
and will ascertain all the facts having any bearing upon the rights of
, vpartles in interest. .
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RULE 38.—In pré-emption cases they will partieularly ascertain the
nature, extént, and value of alleged improvements; by whom made,
and when; the true date of the settlement. of persons claiming; the
steps taken to mark and secure the claim, and the exact status of the
land at that date as shown upon the records of their office.

RULE 39.—In like manner, under the homestead and other laws, the '
. conditions affecting tle inception of the alleged right, as well as the
subsequent acts of the respectwe clalmants, must be folly a,nd specific-
~ally examined. ‘
RULE 40.<-Due opportunity will be allowed opposmg olalmants to
_ confront and cross-examine the witnesses introduced by either party.

RULE 41.—No' testimony will- be excluded from the. record by the
register and receiver on.the ground of any objection thereto; but when .-
objection is made to testimony offered, the exceptions will be. noted and
‘the testimony, with-the exceptlons w1ll come up with the case for the

“consideration of the Commissioner. Officers taking testimony will, how-
ever, summarily put a stop to obviously irrelevant questioning.,

RuLE 42.—Upon the day originally set for hearing, and upon any day
to which the trial may be continued, the testimeony of all the witnesses
présent shall be taken and reduced to writing. When testimony is
taken in short-hand, the: stenogra,pher’s notes must be written out- and

. the written testimony then and there subscribed by the witness, and
attebted by the ofﬁcer before whom the same is taken

13. —Appeals o

RULE 48. —Appeals from the final action or decisions of registers and
receivers lie in every case to the Commissioner of the General Land
-Office. (Revised Statutes, sections 453, 2478.)

RULE 44.—After hearing in a contested case has been had and closed
the register and réceiver will in writing notify the” partles in mterest?
of the conélusions to which they have arrived, and that thirty days are
allowed for an appeal from their decision to the Commissioner, the no-
tice to be served personally or by registered letter through the mail to
their last known. address.

. RULE 456.—The appeal niust be'in ertmg or-in print, and should set
forth in brief and clear terms the specific pomts of exception to the
- roling appealed from.

RULE 46. —Notice of ‘appeal and copy of specification of errors shall be
served on appellee within the time allowed for appeal, and appellee shall
be allowed ten days for reply before transm1tta1 of the record to-the

General Land Office.
"~ RULE 47.—No appeal from the aotlon or declslons of theregisterand . -
réceiver will be received at the General Land Office unless' torwarded
through the local officers.

RULE 48. —In ‘case of a failure to. appeal from the declslon of the looa] ;
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officers, their decision will' be" considered final as”to the ‘facts in the
case, and ‘will be disturbed by the Commissioner only as follows:

1. Where fraud or gross irregularity is suggested on the face of the
papers. ' .

9. Where the decision is contrary to existing laws or regulations. -

3. In event-of disagreeing decisions by the local officers. -

- 4. ‘Where it’ is not shown that the party against whom the decision
was rendered was duly notified of the decision and of his right of ap-
peal. . .

RULE 49.—In any of the foregoing cases the Commissioner will re-

_verse or modify the decision of the local officers or remand the case at
his diseretion. - cle B o ,

RULE 50.—All documents once received by the local officers must be
kept on file' with the cases, and the date of filing must be noted thereon;
and no papers will be allowed under any circumstances to be removed
from thefilés or taken from the custody of the register and receiver;
but access to the same under proper rules, so as not to interfere with
necessary public businéss, will be permitted to the parties in interest,
or their attorneys, under the supervision- of those officers.

14.—Reports dnd opinions..

RULE 51.—Upon the termination of a contest the register and receiver
will render a joint report and opinion in the case, making full and
specific references to the postings and annotations upon th eir records.

RULE 52.—The register and receiver will promptly forward their re-

“port, together with the testimony and all the papers in the case, to the
CohimiSsionér of the General Land Office, with a brief letter of trans-
mittal, describing the ease by its title, the nature of the contest, and
the tract involved. ' ’ , :

RULE 53.—The local officers will thereafter take no further action

- affecting the disposal of the land in contest until instructed by the
Commissioner. ‘ o

B 15.—Tazxation of costs.

RULE 54.—Parties contesting pre-emption, homestead, or timber-cult.
ure entries, and claiming preference rights of entry under the ‘second
section of the act of May 14, 1880 (21 Stat., 140), must pay the costs of
contest. - ‘ e : »

RULE 55.—In other contested cases each party must pay the costs of
taking testimony upon his own direct and cross examination.

RULE 56:—The accumulation of excessive costs under Rule 54 will not’
be permitted, but where the officer taking testimony shall :rule that a
course of examination is irrelevant, and checks the same under Rule
41, he may, nevertheless, in his discretion, allow the same o proceed
at the sole cost of the party making such examination. ’

RULE 57.—Where parties contesting pre-emption, homestead, or t1m
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ber culture entries estabhsh thelr right of entry, under the pre-emption .

or homestead laws, of the land in contest, by virtue of actual settle-
ment and improvement, without reference to the act of May 14 1880,
the cost of contest will be adjudged under Rule 55.

RULE 58.—Registers and receivers will apportion the costs of contest

thereto to give secumty, in advance of trlal by deposit or otherwise, in
a reasonable sum or sums, for payment of the costs of transcrlbmg the

testimony.

RULE 59.—~The cosns of contest chargeable by registers and receivers
are the legal fees for reducing testimony to writing. 'No other contest
fees or costs will be allowed to or charged by those ofﬁcere dlrectly or

.. indirectly.
" RULE.60. —Oontestants must glve thelr own notlces and pay the ex-

penses thereof.

RuLE 61. —-—Upon the termlnatlon of a trial, any excess in the sum de- -
posited as - security for the costs of tra.nscnbmg the testlmony will be
" returned to the proper party. o
-+ RULE 62.—When hearings are ordered by the Gommlssmner or by
the Secretary of the Interior, upon the disecovery of reasons for suspen-
~sion in the usual course.of examination of entries, the preliminary costs

will be provided from the eontmgent fund for the expenses of local land
offices.
RULE 63.—The prehmmary costs prowded for by the precedmg sec-

“tion will be collected by the register and receiver when the parties are

brought before them in obedience to the order of hearing.
RULE 64.—The register and receiver will then require proper pro-

“vision to be made for such further notification as may become necessary

in the usnal progress of the case to final decision.
RULE 65.—The register and receiver will append to their report in

~ each case a statement of costs and the amount actually paid by each of
- the contestants, and also a statement of the amount deposited to secure

* the payment. of -the costs, how said sum was apportmned and. the

‘o

amount returned, 1f any, and to whom,

16.—’—Appeals Jrom decisions rejecting applicatione to enter public lands.

RULE 66.—For the purpose of enabling appeals to be taken. from the
ralings or action of the local officers relative to applications to file upon,

enter, or locate the public lands, the followmg rules will be observed :-

1. The register and receiver will indorse upon every rejected applica-
tion the date when presented and their reasons for rejecting it.

2. They will promptly advise the party in interest of their action, and

of his right of appeal to the Commissioner.

tion.

3. They will note upon their records a memorandum of* bhe transac:
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RULE 67.——The party aggneved will be allowed thirty days from re-
ceipt of notice in which to-file his appeal in the local land office. Where
the notice is sent by maﬂ five days additional will be allowed for the
transmission of notice and five for the return of the appeal. -

RULE 68.—The register and. receiver will promptly forward the appeal .
to the General Land Office, together with a full report upon the case.

" RULE 69.—This repert should recite all the facts and the’ proceedmgs
had, and must embrace the following particulars : .

1. A statement of the appheatlon and re_]eetlon, with the reasons for
- the rejection. :

20 A desenptlon of- the tract involved and a statement of its status
as shown by the records of the local land office. :

3. References to all entries, filings, annotations, memoranda, and cor-
respondence shown by the record relating to said tract, and to the pro-
-ceedings had.

RULE 70.—Rules 43 to 48, inclusive, and Rule 93, are appllcable to all
appeals from the decisions of registers and receivers.

; IL

PROOEEDINGS BEFORE SURVEYORS GENERAL.

RULE 71.—The proceedings in hearmgs and contests before survey
~ors-general shall, as to netices, depositions, and other matters, be gov-
erned as nearly as may be by the rules prescribed for proceedings
before registers and reeelvers, unless othermse prov1ded. by Iaw ‘

_ o ,
PROCEEDINGS BEFORE THE COMMISSIONER OF THE GEN-

ERAL LAND OFFI(JE AND SEGRJ:&’I‘ARY OF THE IN-

TERIOR.
—-Eammma,twn and argument

RULE 72, —When a contest has been closed before the loeal land of.
ficers, and their report forwarded to the General Land Office, no ad-
ditional evidence will be admitted in the case unless offered under stip-
. ulation of the parties to the record, except where such evidence is

" presented as the:basis of a motion for a new trial or in support of a

mineral application or protest ; but this rule will not prevent the
Commissioner, in the exercise of his discretion, from ordering further
investigation when necessary. :

RULE 73.—After the Commissioner shall have received a record of -
testimony in a contested case, thirty days will be allowed to expire be-
- fore any action thereon is taken, unless, in the judgment of the Com-
mlssmner, public policy or private necessity shall demand summary
action, in which case he will proceed at his dlscretlon, first. notifying
the attorneys of record of his proposed actlon.
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Rure 74 —When a case is pendmg on appeal from the declslon of
the register and receiver, or surveyor-general, and- argument‘ is not: filed
before the same is reached in its order for examination, the argument

~will-be considered closed, and -thereafter no further arguments or mo-

°

tions of any kind will be entertained - except apon. wntten stipulation
duly filed, or good cause shown to the Commissioner. '

RoLE 75 —If," before" decision by the Commissioner, either party
shotld desire to discuss a case orally, reasonable opportunity therefor

‘will be given in the discretion of the Commissioner, but only at a time -

to be fixed by him upon notice to the opposing connsel, stating time,

-and. specific points upon which discussion: is desired; and except as

herein, prowded no oral hearings or suggestlons wilk be allowed
| —Rehem'mg wnd fremew. :

RULE T76. —Momons for rehearing before registers and recelvers, or -
for review or.reconsideration’ of the decisions of the Commissioner or
Secretary, will be allowed in accordance with legal principles applica- -

- ble to motions for new trials at law, after due notice to the opposmg

party. | '

RULE T7. —Momons for rehearmg and: rev1eW, except as provided in
Rule 114, must be filed in the office Wherem the decision to be affected
by such rehearing or review was made, or-in-the local-land office for
transmittal to the General ‘Land Office; and, except when based upon
newly-discovered ev1dence, must be ﬁled Wlthm thlrty days from notlce .
of such decision. .~

RULE 78.—Motions for rehearing and review must be -accompanied

by an affidavit of the party, or his attorney, that the motion is made -

in good.faith, and not for the purpose of delay.

- RULE79. ~—The time between the filing -of a.motion for rchearing or

review and the notice of the decision upon such motion shall. be ex-

cluded in computing the time allowed for appeal. :
RuLe 80.—No officer shall entertain a motion in a case aft;er an ap- -

peal from his declsmn has been taken. SR

3.—Appeals from the Commissioner to the Secretary.

_RULE 81.—An appeal may be taken from the decision of the Com-
missioner of the General Land Office to the Secretary of the Interior
upon any question relating to the disposal of the public lands and to -
private land claims, except in case of interlocutory orders and decis- .
jons, and orders for hearing or other matter resting in the discretion of
the Commissioner. Decisions and orders forming the above exception
will be noted in the record, and will be considered by the Secretary on
review in case an appeal upon the merits be finally allowed. _

RuLE 82.—When the Commissioner considers an appeal defectlve he

'w111 notify the party of the defect and if not amended Wlthm fifteen
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days from the date of the service of such notice, the appeal may be dis-
missed by the.Secretary of the Interior and the case closed.

~RULE 83.—In proceedin gs before: the Commissioner in which he shall
formally decide that a party has no right of appeal to the Secretary the
‘party against whom such decision is rendered-may apply to the Secre-
tary for an order directing the:Commissioner to certify said proceed-
ings to the Secretary, and to suspend further action until the Secretary
shall pass upon the same.

RULE 84.—Applications to the Secretary ander the- precedlng rule

" shall be made in writing, under oath, and. shall fully and specifically
set forth. the grounds upon which the application is made. -

RuULE 85.—When the Commissioner shall formally decide against the
~ right of an appeal he shall suspend action on the case at issue for twenty

days from service of notice of his decision, to enable the party against
whom the decision is rendered to apply to the Secretary for an order,
in accordance with Rules'83 and 34.

RULE 86.—Notice of an appeal from the Commissioner’s decision
"must be filed in the Genéral Land Office, and served on the appellee or
" his counsel within sixty days from the date of the service of notice- of
such:-decision..

RULE 87.—When notice of the decision is glven through the mam]s
by the register and receiver, or surveyor-general, five days additional
will be allowed by those officers for the transmission of the letter, and
five days for the return of the appeal throu gh the same channel, before
reporting to the General Land Office.

"Rurs 88.—Within the time allowed for - giving notice of appeal, the
appellant shall also file in the General Land Office a gpecification of
errors, which specification shall clearly - and conclsely designate the
_errors of which he complains,

RuLE 89.—He may also, within the same tlme, file a written argu-
. menk, with citation of authorities, in support of: his appeal.

RULE 90.—A. failure to file a specification of. errors. within the time
required will be treated as a waiver of the right of appeal, and the case
will be considered closed.

RULE 91.—The appelleé shall be allowed thirty days from the expi-
ration of the sixty days allowed for appeal in which to file his argument.

"~ RULE 92.—The appellant shall be allowed thirty. days from service of
argument of ‘appellee in which to file argument strietly in reply; and -
‘no other or further arguments or motions of any kind shall be filed
without per mlssmn of the Oommlssmner or Secretary and notice to the
opposﬂ;e party. .

" RULE 93.—A copy of the notice of appeal, speclﬁcatlon of errors, and
~all arguments of eithier party, shall be served on the 0ppos1te party
* within the time allowed for filing the same.

ULE 94. —Such gerviee shall be made persona]ly or by registered
letter. :



48 ‘ ' DECISIONS RELATING TO IRE PUBLIC LANDS.

RULE 95 —Proof of nersonal service shall be the written acknowl.
edgment of the party served, or the affidavit of the person making the
serviee attached to the papers served, and sta,tlng tlme, place, and man-
ner of service.

RULE 96.—Proof of service by registered letter shall be the affidavit
of the person mailing the letter attached to a copy of the post-ofﬁce
receipt. ’

RULE 97.—Fifteen days, exeluswe of the day- of maﬂmg, will be
allowed for the transmission of notices and papers by mail, except in
case of notice to resident attorneys, when one day will be allowed.

'RULE 98.—Notice of interlocutory motions and proceedings before the . -
Commissioner and Secretary shall be served personally or by registered:
letter, and service proved as provided in Rules 94 and 95. ‘

RULE 99.—No motion affecting the. merifs of the case or the regular
order of proceedmgs will be entertained, except on due proof of service
of notice.

RULE 100.—Ex parte cases and cases in which the adverse party does
not appear will be governed by the foregoing rules as to notices of de-
cisions, time for appeal, and filing. of exceptions and arguments, as far
as applicable. In such cases, however, the right to file additioral evi-
~dence at any stage of the proeeedmgs to cure defects in the proof or:

record will be allowed. :

RuLE 101.—No person hereafter appearing as a party or afotorney in
‘any case shall be entitled to a notice of the proceedings who does not
at the time of his appearance file in the office in which the case is pend- -
ing a statement in writing, giving his name and post-office address, and
the name of the party whom he represents; nor shall any person who
has heretofore appeared in a case be entitled to a notice unless within
fifteen days after being requested to file such statement he shall comp]y
with said requirement. »
. BuLe 102.—No person not a party to the record sha]l interveneina
case without first disclosing on oath the nature of his-interest. '
RULE 103. When the Commissioner makes an order or decision affect-
_ing the merits of a case or the regular order of proceedings therein, he
will cause notlce to be given to eaeh party in interest whose address is

, known
4.—dttorneys.

RULE 104.—In all cases, contested or éx parte, where the parties in
interest are represented by attorneys, such attorneys will be recognized
as fully controlling the cases of their respective clients.

RULE 105.—All notices will be served upon the attorneys of record
- RULE 106.—Notice to one attorney in a case shall constitute notice

. to-all counsel appearing for the party represented by him, and notiee
to the attorney will be deemed notice to the party in interest.

RULE 107, —All attorneys practicing before the General Land Ofﬁce
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and Department of the Imterior must ﬁrst file the oath of-offics - re-
seribed by section 3478 United States Revised Statutes. R

RULE 108.-~In the examination of any case, whether contested cr ez

parte, and for the preparation of arguments, the attorneys employed ‘
when in good standing in the Department will be allowed full oppor-
tunity to consult the record of the case and to examine the abstracts,
plats, field-notes, and tract- books, and - the correspondence of the Gen-
eral Land Office or of the Department zelative thereto, and to make.
verbal inquiries of the various chiefs of divisions at their respective
* desks in respect to. the papers or status of said case; but such personal -
ingniries will be made of no other clerk in the division except in the
presence or with the consent of the head thereof, and-will be restrlcted
to the hours between 11 a. m.and 2 p. m. ;

. RuLe 109.-—Any attorney detected in any abuse of the above privi-
Ieges or of gross misconduct, upon satistactory proof thereof, after due
- notice and hearing, shall be prohlblted from further practlclng before

the Department. - -

Rure 110. —Should either party des1re to discuss @ case orally before -
the Secretary .opportunity will be afforded at the discretion ‘of the De-
partment, but only at a time specified by the Secretary or fixed by

“stipulation of the parties, with the consent of the Secretary ; and in the
absence of such stipalation, or ‘written notice to opposing counsel, Wlth
like consent, specifying the time when argument will be heard.

RuULE 111.—The examination of cases on appeal to the Commissioner
or Secretary will be facilitated by filing in printed form such a,rgumentsv

~asit is desued to have consulered '

5.—Decisions.

RuULE 112.—Decisions of the Commissioner not appealed from within
the period prescribed become final, and the case will be regularly closed.

RuLze 113.—The decision of the Secretary, so far as respects the action
of the HExecutive, is final.

RuLE 114.—Motions for review before the Secretary of the Interior k
and applications under Rules 83 and 84 shall be filed with the Commis-
sioner of the Land Office, who will thereupon suspend action under the '
decision sought to be reviewed, and forward to the Secretary such mo-
tion or applieation. :

None of the foregoing rules shall be construéd to deprive the Secre
tary of the Interier of the exercise of the directory and superv1sory

. powers conferred upon him by laW ,
L. Q. C. LAMAR,

Secretary.
1819 L. p—+4
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APPLICATIONS FOR SURVEY.
MARTIN V.. LANDON.

Applicé,tibns' for.changés or extensions of surveys of lands lying along a river, the
course of whirh is variable, will only be granted after the most careful inquiry.-

Secretafy Lamar to Commissioner Sparks, July 22, 1885.

I have examined the matter presented by yom' letter of the 30th
ultimo, relative to the petition of Martin V. Landon and others, settlers
of Blencoe, Monona County, Iowa, asking a sarvey of certain lands in
T. 82 N., R. 46 W, Iowa, which they allege are unsurveyed. ,
- You state that an examination of the plats of the original surveys. in
T. 82 N.,R. 45W., Towa, and Ts. 22 and 23 N., R. 11 E., Nebraska (town-
ships lying opposite each other on either side of the Missouri River),
made it apparent that the lands in question were unsurveyed.
Being without information as to the extent or eause of the apparent
omission in the original survey, whieh it appears was made in 1853,
you, under date of May 6th last, addressed a letter to the United Stafces
surveyor-general of Nebraska and Iowa, furnishing him with such data.
as your office possessed, and ‘direeting him to go in person, or send a’
competent deputy to the locality, to- make a careful examination of
_the lands, the position of the river, past and present, to obtain affi-
davits from parties econversant with the facts, and such additional de-
- tails relating to the question at issue as might be obtainable. Pursuant
to these instructions, the surveyor-general sent a deputy to ‘the ground
to make the required investigation. His report on the subject was
transmitted by the surveyor-general to you under date of June 11, 1885,

-and is before me. - He took t]i_e testimony of the settlers upon and near
the lands in question, one of whom was in that locality when the orig-
inal sarveys were made.

He also carefully and thoroughly examined the topography of the
lands and surrounding country, and has submitted diagrams of the
same. The report, with its exhlblts, is intended to show the. condition
of the lands and the position of the river at the date of the original sur-
vey and subsequently, as well as the present configuration of the river
and the lands lying east thereof in the locality mentioned. ,

Said deputy surveyor concluded from all the facts gathered by him
~ that the course of the main chanmnel of the Missouri River was not, at
the date of the original survey, east of the lands in question, as Would
appear from the old plat, but that it was then -practically the same as
it is now. . He says: “No evidence ean be found that the main chanuel
ever had its counrse where the pond is located. The main channel is
‘to-day near the Nebraska side, and was in about the same relative lo-
cation at-the time the surveys in the States of Towa and Nebraska and
& wrounding land were made.” The pond or slough referred to occu-
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: pies a position corresponding to what was represented on the plat of
- original survey as the main channel of the river, and on or near it, so
far as it extends, the original survey terminated. The surveyor-gen-
eral, in his letter of transmittal, expresses the opinion tha.t the lands in
yuestion were surveyable at the date of theoriginal $urvey, and that

_ the lines of public surveys should now be extended over said unsur-
veyed lands. : :

You find the facts well authenticated that the 1ands are. unsurveyed,
having been omitted in the original survey ; that they are occupied by
actual settlers who should be protected in their rights by .virtne of a
survey under the direction of your office and the supervision of the
United States surveyor-general of Nebraska and Iowa, and that they .
should after survey be allowed to make entries of their claims in the
regular manner.

It is well known that the Missouri River is a changeable and almost
constantly changing stream, and, therefore, applicitions for chaunges or
extension of surveys of lands lying thereon should be treated with ex-
treme caution. Such course seems to have been followed in this case,
as shown by the preliminary examination ordered and made; and 1
think the facts developed are such as to warrant your recommenda,mon,
and the making of the survey as asked.. '

The size and evident age of the timber, found to cover much of the -
lands in question, is of itself evidence that said lands were, in 1853,
surveyable, as they now are. After a careful examination of all the
facts I concur in your recommendation, and the survey may be made.

'DESERT LAND ENTRIES. -
INSTRUCTIONS. :

Final proof must show compliance with the law in form and spirit, and that the erop
raised is the result of reclamation.

Commissioner Sparks to- Charles Bradbury, Battle Creek, Idaho, July 23,
1885,

Referrmg to your letter of .April 9, 1885, you are adwsed that ﬁna]
+ proof on desert Iand entries must show that the land has actually been
reclaimed from a desert state to ah agricultural condition. The rais-
ing of a crop without irrigation is not evidence of reclamation. But
where land would not, without artificial irrigation, produce any agricult-
ural crop, it must be reclaimed by conducting water upon it and upon’
~ every subdivision of it. There must be a proprietorship of sufficient
water to continue the irrigation and make the reclamation perpetnal.
"And the reclamation must be proven by evidence showing its manner .
and extent, and the results attained, as indicated in the torms of proof
rreseribed by official regulations,

N IR ] R
Rk *‘\\ IR R R
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1 shall require evidence that the law has been complied with in form *
aad spirit. T do not think the fact that crops can be raised is estab-

- lizhed until it is shown that crops have been raised, and it must also be
~shown that the raising of the crop is the result of a reclamation with-

ouy which the crop could not have been raised.
" The purpose of the:desert: land act is not tc enable: 'persons to acquire
title to six hundred and forty acre tracts of public land by mere formal--

ities and constructive compliance with law. The purposeis to secure -
" the actual and permanent reclamation of land which in a natural state’

is uLproductive. This, it was assumed, would involve an expense that
perscns entering a single quarter section could not be expected to incur.
Induczment was therefore held out by the offer of title to a square mile
of land in consideration of the cost and labor required to be éxpended
upon it in order to bring it into a productive condition. That cost.and
labor is a part of the price of the land—a price to be paid to the pub-
lic. by the purchasers in serving a public benefit while reaplng a private

. advantage.

The question before me in any case is one of evidence. Has the stip-
ulated service been performed ¢ Has the land been actually reclaimed?

. If it has, proof can easily be furnished, and there ‘can be no hardshlp

in requiring that proof to be conclusive.
- PRACTICE—APPEAL. '

'ATLANTIC AND PACIFIC RATLROAD COMPANY 0. PATE.

" A decision of the General Land Office that the railroad compaﬁy has no claim to the

land which has been withdrawn for 1ts benefit should not preclude the company
from the right of appeal.

Where, on application for certiorari, it appeared that the right of appeal was im-
~ properly demed the writ was not granted bub the allowance of appeal du-ected

Seeretary Lamar to Commissioner Sparks, July 28, 1885.

On June 12 fast your office rendered a'decision. involving the rlght
totheS 3 of the NE. % of Sec. 33, T. 18 8, R.1 E., M. D. M., San Fran-

* " ciseo, Cal., and allowed Edmond Pate to amend his homestedd entry No,

6355, for lands in section 34, made No+ember 19, 1884, so as to include
sald tract in section 33.
Said decision states that the traot Whlch Mr, Pate desu'es to substi-,

~ tute for lands in section 34 is within the thirty-mile or indemnity limit

of the grant of July 27,1866 (14 Stat., 292), to the Atlantie and Pacific
leroad Company. The withdrawal of the odd-numbered sections for
the benefit of said company was ordered by your office letter of April
22, 1872, which was received at the local office May 2, 1872.,

In sald decision it is-also stated that the records of your office ‘* show

" no entry or ﬁhng to have been made for said land, nor is it alleged that
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any elaim theréto was subsisting at the date of the railroad withdrawal,”
" .and it was held that the company had no claim whatever to the land,

- - and “has no right to appeal from this action,” and that the resident

attorneys would be notified by your office.. .

On the 3d instant the resident attorneys for said company filed in
your office, in accordance with Rule No. 114, an application to have the
. proceedings relative to said application to amend certified to this De-
partment under Rules of Practice Nos., 83 and 84, and that said at-
torneys may be.permitted to file an argument ‘upon the merits of the
questions involved in said: decision.

The sole question to be determined is, Whether the applicant has
made such a showing as will entitle it to the order prayed for.

Rule 83 provides that in proceedings before the Commissioner, in
which he shall formally decide that a party has no right of appeal to
the: Secretary, the party against whom such decision is rendered may
apply to the Secretary for an order directing the Commissioner to cer-
tify said proceedings to the Secretary, and to suspend further action
until the Secretary shall pass upon the same.

Rule 84 provides how applications under Rule 83 shall be made.’

Rule 103 provides that  when the Commissioner makes an order or .

decision affecting the merits of a case, or the regular order of proceed-
ings therein, he will ecause notice to be gwen to each party in mterest,
whose address is known.” -
. It is clear that said decision of your office was made upon the merits
of the case., It adjudged that said company had no claim to the land
and that. Pate should be allowed to enter the land, and also advised
the attorneys of said company of said declslon, thereby recognizing the
company as a party in interest. It is true that so much of said decision
as refused the company a right of appeal was irregular and prematare,
because made beforé the company had offered to file any appedl from
the same.

Every party in interest should have his day in court, and the de- -
cision of your office that the. company has no claim to the land which
has been withdrawn for its benefit should not preclude the company.
~ from filing an appeal should it desire so to do. It is "deemed unneces-

sary and inadvisable to express any opinion upon the meérits of the de-

. eision of your office as to the effect of said withdrawal, or the rights of
‘the company to select lands within the limits of the same. It is clear,
I think, that the company should have an opportunity to be heard in
the premises. It is mot necessary to grant the order prayed for, but
said company will be allowed to file an appeal from said decision in
your office within the time prescribed by the Rules of Practice after the
receipt of notice hereof, and the case will duly be transmitted to thls
Department. :
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TOWNSITE ENTRY—'MINIMUM PRICE.
KINGMAN TOWNSITE.

Townsite entries under section 2387 are in the nature of pre-emption entries, and pay:
ment therefor is required at the same rate as though the land was purchased by
a pre-emptor.

‘The term *‘minimum” does not mean $1 25 per acry, but the least price at which
lands are to be sold.

Commissionér Sparks to register and receiver, Prescott, Arié., July 29,188b. .

I have this day considered a motion to modify my decision in the
matter of the townsite application of the town of Kingman (or Mid-
dleton) Ariz., dated July 20, msran‘n, filed by W. A. Coulter as attorney
~for-the said townsxte

The purpose of this momon is to enable the proper ofﬁcer to enter the °

land covered by said townsite at the rate of $1.25-per acre, instead of
‘at the rate of $2.50 per acre, as directed by my said letter.

The town of Kingman is located upon Sec. 24, T.21 N., R. 1T W,,
which township is within the granted limits of the Atlantic and Pacific
Railroad. The eveén sections of this grant are held for sale at the rate
of $2.50 per acre, under section 2357 United States Revised Statutes.

It is contended in this motion that under section 2387 Revised Stat-
utes, under which the town of Kingman is sought to be entered, and
~which provides for the entry of larid for the use and benefit of the in-
habitants of towns, the proper officer may ¢ enter at the proper land
office and at the minimum- price the land so settled and occupied,” and
that the * minimum price ” is $1.25 per acre.

I cannot place such construction on the words. minimum prme ”
The terms ¢ minimum?” and * double minimum ” are used as matters of
convenience in this office, and in its dealings with the local offices.
The term minimom does not mean $1.25 per acre, but the least price
at which lands are to be sold.. Thus under the graduation act the
minimum price of the land varied according to the length of time the

land had been in the market. Agricultural land, under the pre-emption

law, is subject to sale at $1.25 per acre, except when in the reserved
limits of a railroad grant; when its price once becomes $2.50 per acre,
" this price is the minimum price for which it can be purchased.
In the case of abandoned reservations, the minimum price of the land
_ is not necessarily $1.25 per acre, but the price at which it shall have
been appraised by proper persons. What is termed the double minimum
“ price'in the office circnlar is really the minimum price at Whlch ‘the
land to.whieh it attaches ean be purchased.
This will appear conclusive by reference to the act of Congress

g ~approved March 3, 1853, by which the pre-emption laws were extended
to sections reserved or to be reserved on the lines of railways, in which

act it is prov1ded “ that the price to be paid skall in all cases be $2.50

!
|
i
¥
h
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per acre, or such other mintmum pmce as is now fixed by law, or may be
fixed upon lands hereafter granted.” : .

Townsite entries under sections :2387 et seq. are in the nature of pre-
emption entries, and the party making the entry is required to make
payment at the sane rate that he would have had to pay had he entered
the land as a pre-emptor. I see no occasion to modify my decision as
already comimunicated to you, and it will therefore remain undisturbed

ATTORNEYS AND AGENTS.

Under section 5498 of the Revised Statutes a person hoiding the a,ppomtment of United
States commissioner will not.-be admitted to practice as an attormey or agenn
before the Department

Secretary Lamow to Neil Dumont Washmgton, D. 0, July 29, 1885

Your application to be admitted to practice as attomey and agent
before this Department having been rejected by the officer to whom
such applications in the ordinary course of business are referred has
at your request been carefuily considered by me.

It is stated in your application that you are a notary public for the -
District of Columbia, also a United States commissioner and examiner
in chancery. The first position you hold by appointment from the
President and the other two from the supreme court of the District.

The application was refused because it was held that.you were pre-
cluded by said appointments from practicing before the Department
because of the provisions of section 5498 Revised Statutes.

'That seetion provides that ‘“every officer of the United States, or
person holding any place of trust or proﬁt or discharging any official .
funetion under or.in eonnection with any Executive Department of the -
Government of the United States,” who acts as agent or attorney
directly or indirectly in the prosecution of any claim against the Govern-
ment shall be punished by fine or imprisonment, or both. ‘

On September 15, 1880, this Department rejected the application of

" Bwell Dick, a United States commissioner, to be admitted to practice
before it, holding that his said office brought him within the inhibitions
of said section: The ruling then established commands the approba
tion-of my judgment and will not be changed.

Congress, by the authority vested in it by section 2 of article 2 of the
Constitution, has given to the United States circuit courts the power to
* appoint United States commissioners, and from time to 'time, by various -
acts, has prescribed and added to their duties, until now they possess
powers, some concurrent with and others second only to those of the
judges of the courts themselves; indeed in some respects, as in rela-
tion to the supervision of certain elections, powers which the judges of
the courts cannot exercise. These powers are well defined and most ex:
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tenswe, many guasi-judicial in ehameter, intim ately connected w1th the

proper administration of justice; others executive in. .their nature,
charged with the duty of guarding the integrity of the elective: fran-
chise where Congress has. power to legislate touching the same. Ap-
pointed by the Federal authority, discharging duties relating almost
alone to the Federal Government, with powers derived alone from that
source, paid by it for their public official acts, they are, in my opinion,
clearly officers of the United States and within the inhibitions of sec-
tion 5498 of the Revised Statutes.

- The fact that the applicant is a commissioner of the supreme court
‘of this district does not alter the ease, inasmuch as sa,ld court is clothed

with the powers of a United States cirenit court.
Enteértaining these views, I do not deem it necessary to determme how
far the holding of the offices of notary public or examiner in chancery

would affect your application, but because you are a- Umted States »

eommissioner refuse,the apphca,tlon .
PRE-EMPTION ENTRY——REQ UIREMENTS OF THE LAW.

Kurrtz ». HoLT.

1t is immaiterial whether the intending pre-empuor pﬁrcha)ses improvements already .

upon the land or causes the same to be made after settlement and filing.-
It is not essential that the pre-emptor should in person.cultivate his claim.
Ir: this case the value of: the improvements, preparations for & permanent home, and

residence after final proof are held asevidenee of good faith, and therefore excuse '

temporary absences from the land.
Secretary Lamm" to G’ommzsswner Sparks, July 22, 1885

I have considered the case of William B. Kurtz v. Elizabeth J. Holf,
as presented by the appeal of Mrs. Holt from tho decision of your office
of November 24, 1884, holding for cancellation her pre-emption cash
entry for the 8.  of the SE.% and SE. 1 of SW. } of Sec. 23, and the
NE. £ of NW. £ of Sec. 26, T. 3N ;R.2 E,B. P M Boigse: Oi*y’, Idaho.

May 6, 1882, Mrs. Holt ﬁled deelaratmy statement alleging settle-
"..ment on nhe same day. November 8, 1882, she made ¢ash entry after

due notice, and final certificate issued thereon. April 11, 1883, Kurtz-

filed an affidavit as the basis for contesting sald entry, settmg forth in
'eubstance failure to improve the claim and reside thereon as required

by law. A hearing was thereupon. ordered and the testimony therein

submitted August 16, 1883, :
The evidence shows the following state of facts: Mrs. Holt pur chased
the improvements placed on thisland by one Rolls, a former settler,

paying therefor the sum of one thousand dollars. Said improvements -
- consisted of a house with two rooms, a barn twelve by fourteen feet,
another building ten by twelve feet, one mile of fencing, twenty acres
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under ecaltivation, eighty acres cleared of sage brush, and a good

well. After the purchase Mrs. Holt filed her declaratory statement,

and between the date of her filing and-that of final proof she proeured

the enltivation of three aecres in corn, built a small chicken-house,

and made some slight repairs on the barn. . As to residence, it appears

that the pre-emptor, who is a widow, fifty-six years of ‘age, and a.
milliner by occupation, was, at the time she made her filing, engaged

in her business at Boise City, about three miles from the land. She

placed in the house bedding and household furniture sufﬁclent for -
- occupancy, and swears. that she took up her permanent residence on

the land the day after filing, and was there as often thereafter as pos-

sible durmg the summer, staying in the house, however, but four nights,
and eating meals there but eight or nine times. Was there some whole
days and parts of days. During this time she was carrying on her busi-
ness in Boise City, in a rented bulldlng, boarding with her brother and
paying therefor, but having no home except that upon the land, which
she testifies she had parchased as a permanent. home for herself She -
had no family and no way of making a subsistence other than by her
trade, and at the time of the hearing was residing on the land. . This
recital of facts is in substanee the testimony of Mrs. Holt, but it is un-
contradicted upon any material point, and upon this condltlon of facts
it is urged that the entry should be canceled. In addition to the fore:
going, however, Mrs. Holt testifies. that prior to final proof she called
upon the receiver of the local office and submitted to him a full state-
ment of the facts pertaining to herresidence, and requested information
as to whether it was sufficient under the law, and was told by him that
she-could prove up on showing her good faith in the matter. One of
her witnesses on final proof testified at the hearing that the final proof
was made before the receiver, in the absence of the register; that when
the matter of residence was reached a question arose as between the
witness and the eclaimant whether under the circumstances he could
truthfully testify that her residence had been continuous. The matter
was thereupon discussed in. the presence and hearing of the receiver,
the officer taking no part in the conversation, though in the opinion of
" the witness the receiver was at that time fully advised of the true nat--

ure of the residence made by Mrs. Holt. Attached to the ¢“opinion”

of the local officers appears a statement of the receiver to the effect that
- the testimony of Mrs. Holt and her witness, so far as it charges him
_with full notice and kndwledge of the character of Mrs. Holt's resi-
dence, is untrue, though he states that she did apply to him for in-
formation as to the time when she could make proof and pa,yment o
Under the pre-emption law it is immaterial whether the seftler, in
pursuit of t1tle, purchases. bubs‘oa,n‘mal improvements already existing
upon the land or causes the same to be made after settlement and filing.
So that the improvements belong'to the intending pre-emptor the law -
is satisfied. Gaberel 2. Guerne (2 C. L. L., 598). Hence this contest
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must fall so far as it involves any questmn as to the 1mprovements of
- the pre-emptor. :

In the matter of cultwatlon it s also immaterial whether the pre
emptor in person tills the soil or procures it to be done by others, good

_faith being as well evidenced by one act as by the other; it therefore .

.' is apparent that the cultivation shown by Mrs. Holt is satisfactory.

. But it is urged that the residenee made by the pre-emptor is so far
“short of the requirements of the law that the entry must be canceled,
- notwithstanding her eowmpliance in the matters of improvement and
cultivation is admitted. It must be remembered that the pre- empmon
law is silent as to the period of inhabitancy to be required under. its
provisions, and that the term of six months is only fixed :-in order that

~ good faith in this respect on the part of the pre-emptor may thus be

“assured. Uninterrupted presence on the claim even during that term
is not, however, required, absences being excused when consistent with
good 1aith on the part.of the settler. -In this case the amount expended
for improvements, the preparation made for a permanent home, and
residence following final proof, necessarily lead to a conclusion favor-

able to the entire good faith of the pre-emptor, and no interest of ‘the

Government can now be subserved by setting aside the entry.
_ The decision of your predecessor 1s therefore reversed and the con-
test dismissed. :

TIMBER TRESPASS.
WILLIAM GRANT ET AL.

The United States will not permit trespass upon unearned odd numbered sectlons
© lying within the limits of & railroad grant.

Secretary Lamay to Attorney General Garland, July 22, 1885.

Accompanying fhis will be found copy of letter, dated June 16, 1885,
from the Commissioner of the General Land Office, together with other

documents, therein enumerated, relative to trespasses alleged agaiust -

William Grant and others, in catting and removing timber from cer-
- tain-desecribed ‘1ands belonging to the United States, in Washington
Territory, and within- the" primary limits of the grant to the Northern
- Pacific Railroad Company.
From the papers in the case it appears that during the summer of
- 1878 a sawmill was erected on the NE £ of the NE } of Seec. 29, T. 3N., R.
.. 8 B.; Washington Territory, by,William Grant, Of The Dalles, Oregon,'
and John H. Stone and Henry S. Davis, both of Ainsworth, Washing-
ton Territory, under the firm-name of “Grant & Stone.” The site of

~ the mill was leased for ten years, by. said  Grant, Stone, and Dayvis,

‘from one Albert S. Estabrook, who claimed it under pre-emption de-
claratory statement filed by him October 24, 1878 but who has. never
yet made final- proof. .
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About September, 1878, said sawmill owners proceeded to cut tim--
ber on parts of sections 8 17, 18, 20, 21 and 29; and operations have
been continued to the present tlme, either by the members of said firm
or by the following named persons in their employ or interest, to wit:
Arthur C. Phelps, Levi Estis, George Broughton, R. L. Creaves, James
C. Forbes, Hugh B. Bosthwick, and Walter F. Frain —as set forth in the
several reports herewith transmitted.

The amount of timber estimated to have been cut npon the sections
named is 14,346,812 feet, board measure; whereof 5,297,112 feet was
~ cut upon the even sections, and 9,549,700 feet upon the odd sections. In
addition to the above, 1500 cords of wood were cut (in 1879) from said
Sec. 20, by said Grant, Stone and Davis.

‘The timber, after manufacture into lumber at the mill of Grant &
Stone, was transported in a flume to the Columbia river, and shipped
to various points. The major portion of it was sold ,to the Northern
Pacific Railroad Company or the Oregon Railroad & Navigation Com-
pany for the construction and repair of their roads ;. a smaller portion
was disposed of in the general market. '

As to the lands in the even sections above named: Upon a portion
of them declaratory pre-emption statements were filed, but the pre-
emptors have never improved or occupied said tracts except for logging -
purposes. Upon a portion of them homestead entries have been made,
but the entries have been eanceled; or (in one case) the entryman has
left his land and his present whereabouts is unknown; or (in one case)
the enfryman failed to present proof of "being a cﬂuzen ,

As to the lands in the 0dd sections above named: On the 26th of
February, 1883, my predecessor, in requesting the special agents of this
' Department to carefully separate the cases of trespass upon odd sec-
"tions within the granted limits of railroads from those committed upon

even sections, expressed the opinion that *“there can ‘be no propriety in
the United States’ prosecuting cases of trespass on odd sections of land
within railroad limits, whether earned or unearned (1 L. D., 626). This
ruling was based upon the decisién of the Supreme Court in the case of
Schulenberg ». Harriman (21 Wall., 44).

Judge Deady, of the U.S. Dlstrlct Court for Oregon, however, in
the case of the United States v. Childers, (12 Federal Reporter, 586—
June 27, 1882,) points out the fact that the language of the grant to
which the Schulenberg-Harriman decision referred was widely different
from that of the grant to the Northern Pacific Railroad, and holds that
in the latter case Congress—

«Did not intend to part with the title to the lands until and only s0
fast as they were earned by the completion of the work. . . . The
legal title to the unearned portions of this grant—the odd-numbered sec-
tions epposxte to which the road has not been completed and accepted—

*is still in the United States.”
While this Department does not consnier itself necessarily bound by

the decisions of the several U. S. Cireuit and District Courts, it may -
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yet be permitted: to remark. that: in- its opinion the laﬁguage quoted
above conveys a correct interpretation of the statute bearing upon the
~ “case at bar. ' S S

My predecessor’s opinion (cited supra) concludes thus : - v .
“There is no legal reason why any railroad company, when its grant
- .of lands by Congress is a present one, can not institute proceedings
against a trespasser on its lands, since no valid objection could be raised
on the trial of such case on account of want of title in the company,
isr;]astmu’gzh as title to the company can ‘be questioned only by the United

ates. o :

The trouble with this conclusion is that in many cases the railroad
company, being the principal beneficiary by the trespass, is therefore in:
no way interested in instituting legal proceedings against the trespasser,
. but-on the contrary deeply interested that such proceedings shall not
be instituted. Of this condition of affairs the case at bar is a conspicu-
ous example. In this case 1t is noticeable further: although thelands:
trespassed:upon were within the granted limits upon the map of general

route, yet upon the map-of definite location t-hey fall outside of both .

granted and indemnity limits, and' will therefore finally of necessity re-
vert to-the United States, with- their value destroyed or largely dimin-
ished by the loss of the timber of which they have been denuded for the

benefit of the railroad companies. : : .
This Department would therefore respectfully request, in accordance .
with the recommendation of the Commissioner, that you direct the
U. 8. Attorney for the proper district to institute eriminal proceedings
against the sadd William Grant (the principal owner of the sawmill
- and the master-spirit among the trespassers) ;- and . eivil suit against
said Grant and the other parties named, jointly, (including the North-
-ern Pacific Railroad Company and the Oregon Railroad and Navigation
‘Company,) to recover the value, after manufacture, of the whole amount
of timber reported cut upon both the even and the odd seetions herein- -
before described ; also civil suit against Grant, Stone and Davis to re-
cover the full market value of the 1500 cords of wood'eut and removed
therefrom by them. .. : S :

CHARACTER OF LAND.
ROBERTS v. JEPSON.

- Proof that néighboring lands contain ¢il is not sufficient to defeat an enfry of 1and
" returned as agricaltural, R

Secretary Lamar to Commissioner Sparks July 22, 1885.

_ Lhave-considered the case of Westley Roberts ». Thomas W. J epson,
involving the status of Lots 4 and 5, and the W. % of the SW. ¥ of Sec.
12, T. 4 N, R. 20 W., 8. B. M., Los Angeles district, California, as pre-
sented by the appeal of Roberts from the decision of your office dated

August 15, 1884, holding that said tracts are agricultural in character.
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The record shows that Jepson filed his pre-emption declaratory state-
ment No. 1076 for said tracts on N ovember 10, alleging settlement
- thereon September 13, 1875. The right to said tracts was contested

" with Mrs. M. F. Wilburn, and finally decided by this Department in
‘favor of Jepson on December 21, 1881, (9 C. L. O,, 133).

‘On March 23,1882, Jepson gave due notice that he would make final
-proof before the coun’oy clerk of Ventura county, in said State, on Mag
2, 1882. On May 1, 1882, said Roberts filed in the district land office a
‘notice of his elaim to said tracts by virtue of his location of the same

as an oil claim, and asked that a hearing be ordered to determine the
true character of the land. The hearing was duly held, commencing on
-'August 8, 1882, at which both parties appeared in person and were rep-
resented by counsel. On September 13,1883, the register and receiver
rendered their joint opinion ¢ that the preponderance of. the testimony
is in favor of the agricultural character of the land, and that Jepson
e allowed to make payment for the same on the proof herewith ‘sub-
nitted.”-

Roberts appealed from the decision of the dlstrlet land ofﬁcers, and
your office, on August 15,1884, affirmed the decision of the register and
receiver as to the eharacter of sald tracts, on the ground that ¢ the con-

" . testant Roberts has failed to prove that oil or mineral of any kind exists

on the land.” : _
It is not pretended that any oil has been dlscovered on the tracts in
question ; on the contrary, the contestant swears that no oil has been
discovered on said tracts, and the return of the United States surveyor-
general does not represent the tracts. as oil or mineral lands. The con-
testant, however, insists that other lands in the vicinity contain oil, and,
therefore the tracts in controversy should be considered oil or mineral
lands. ) :

Sueh contention. cannot be maintained.

Since these tracts were returned by the United States surveyor- gen :
eral as agrmultural the burden of proof is upon the contestant to show’
their mineral character; and, as was said by this Department in Dughi
». Harkins, (2 L. D., 721,) “he must show, not that neighboring or ad-

" joining lands are mmeral in character, or that that in dispute may here. -
after by possibility develope minerals in such quantity as will establish
its ‘mineral rather than its agricultural character, but that, as a present
fact, it is mineral in character 7 (See also Hooper v. Ferguson, 2L.D,
712).

A careful examination of the testimony shows that the contestant has
tailed to establish the character of the land as oil land, and, therefore,
Slle ect to location under the mineral laws. '

The decision of your ')fﬁce is accordln gly affirmed.
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PRE-EMPTION ENTRY—HEARING ON SPECIAL AGENT'S REPORT
GroreE T. BURNS

That only a portion of the dwelling-house of the pre-emptor isupon the land claime(i
will not defeat his right to purchase. i

lmprovements purchased of a4 former occupant inure to the benefit of the pre-emptor

While the pre-emption law reguires residence, both personal and confinuous, certain
temporary absences may be excused ; but where the pre-emptor holds office and
votes in another eounty he will be estopped from asgerting .continuous remdence
upon his elaim.

In case of hearing ordered upon a special agent’s report, as to the character of a pre-
emption entry, the burden of proof is upon the Government, and the cireular of
April 22, 1885, is modified accordingly.

_ Secretar‘y'Lamar to Commissioner Sparks July 26, 188b. o

I have considered the appeal of George T. Burns from the decision of -
- your office, dated ‘December 16, 1884, refusing to set aside the order
holding for cancellation his pre-emption cash entry No. 14,166, covering:
the W % of the NW § and the W } of the SW £ of Sec 18, T. 46 N.,-
R. 25 W., Marquette land district, Michigan,

The record shows that Burns filed his pre-emption declaratory state-
ment No.-649 upon said tracts on Febrﬁuary 28, alleging settlement on
February 1, 1882, and, after due notice, made his final proof before the
register on September 6, 1882, and on March 12, 1883, made his final
affidavit before the deputy clerk of the circnit court of Delta County in
§aid State, and final certificate issued same day. On March 31, 1884, a
special agent of your office reported that Burns had failed to cultivate
any of said land ; that he had made no improvements on the land, ex-
cept one end of a log building, which was put up for the occupation of
persons engaged in getting out logs; that.he had never. actually re-
sided upon the land and had only been upon the same 2 few times since
the date of his filing. Upon the agent’s report, your office, on April 14,

1884, held sald entry for cancellation and allowed ‘Burns sixty days

w1thm which to apply for a hearing. Application was made and hear- .
ing was duly had before the register and receiver on September 13, 1884,
Upon the testimony submisted the register and receiver rendered
their joint opinion that ¢ the residence and cultivation of the traet in
questioxi by the said Burns were not of such an extent and eéharacter as
constituted a full compliance with the pre-emption law.” - On December
16, 1884, your office examined the record and testimony in the case, and
held that. the evidence showed that Burns did not act in good faith
in making said entry; that he has not ecomplied with the law as regards
residence and cultivation, and that his entry should be canceled. 'The
testimony shows that Burns was a duly qualified pre-emptor, that he paid
for said land at the rate of $2.50 per acre on account of the same being
within the limits of a railroad grant; that he is a single man, and was,
at the time of his alleged settlement and entry, general manager for the
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N. Ludington Lumber Company in carrying on an extensive lumber
business at several pomts

It appears from Burns’ testimony that he served as a soldier in the
vlate war forty days less than three years, and that he: made Ppre-emp-
tion, instead of homestead, entry, because he could not live on the land -
continuously for the time required: by law to perfect his homestead claim.
He swears that he settled upon said land in good faith, and intended
to cultivate it after elearing off the timber and make it his home. He
“admits that he put up the dwelling-house and other buildings with the
men in the employ of said company for the double purpose of makmg
a home for himself and furnishing a sleeping place for the men in the
employ of said company while working on the adjacent lands of the
‘company. The fact that only one portion of the building was upon the
tract, or the additional fact that he purchased the improvements from
the company, can make no difference. Lindsey ». Howes (2 Black, 554)
Silver ». Ladd (7 Wall,, 219); Lansdale ». Daniel (10 Otto, 113); Pruitt
2. Chadbourne (3 L. D., 100).

Burns further swears that he did not file for said land simply to strip
it of its timber; that he was a poor man, with no income except his
‘salary ; that he was not away from the land in the months of December,
1881, January, February, March, and ApI‘ll 1882, at any one time to
exeeed two weeks; that he wasabsent in May, ¢ drlvmg logs,” but was
back upon the land in June and July. He also testifies that neither the
N. Ludington Company mnor any other party ever had any interest,
present or prospective, in said land. He admits that he was elected
supervisor for the township of Escanaba, Delta-County, in April, 1881,
and was re-elected in 1882, and that 0o one questioned his right to hold
the office on account of havmg established his residence on said tracts
in Marquette County. He swears that the improvements were worth
from two hundred -and fifty to three hundred dollars, and that he eut .

_po timber on the land except for elearmg and building purposes until
- more than five. months after he had paid for the land, whieh was in Sep-
tember, 1882. Burns is corroborated on material points by two wit-
nesses. Only two witnesses were introduced on the part of the Gov-
ernment, and there is no material contradiction in the testlmony, except
as'to the value of the timber cut upon the tract.

It appears from an inspection. of the final proof that it should not
~ have been received by the district land officers.  In answer to the fourth
question, “ How much of the land have you broken and cultivated since
settlement, and what kind of c¢rops have you raised ¥’ Burns responded,
“ None.” Again, the pre-emption affidavit was not made until March
12, 1883, before an officer of a different county from that in which the
land is situated, and no sufficient explanation is given therefor. There .
caun be no question that the pre-emption laws require a-residence, both
continuous and personal, upon the land by the person who seeks to
" euter it.  When, however, a sufficient excuse is given for temporary
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‘absences, which does not appear in the present case, the entryman will

“be cOnsidered constructively residing upon the land. Bohall v. Dilla
(114.U. 8., 47) ;. Sandell v. Davenport (2 L. D., 157) ; Conlin ». Yarwood
(2 C. L. L , 593); James H. Marshall (3 L. D., 411). '

- But it is shown that Burns was supervisor of a township in another
_.county and performed the duties of the office in 1881 and 1882, and that
he voted. in said township in the spring and fall of 1882. By the lawof
Michigan (Howell An. Stat:, 781 and'782) no one could hold said office
unless he was:.an inhabitant of the township, and, when Burnsaccepted
the office -and voted in said township he asserted that his residence was
in the township of which he was an officer. He could not be a bona fide
inhabitant of two places at one and the same time, and is, therefore,
estopped from .asserting that his residence was contmuous upon the
land covered by his entry.

Burns cannot plead lgnorance of the law as .te the quahﬁcatwns of
supervisors. He is presaumed to know the law, and- the fact that he
was superintendent of a large and flourishing lumber company would
" indicate that he was a man of more than ordinary intelligence:” ‘After -
a careful consideration of the testlmony and the record in the case, 1
:am unable to find that Burns made said entry in good faith.

In the case at bar the entry was held for cancellation under the pro-
visions of your office circular of April 10, 1884, allowing the entryman
sixty days to make a written application for a hearing. - Subsequently
the practice was changed in accordance with circular instructions from
your office, dated May 8, and approved by this Department on May 9,

'~ .1884, relative to hearings ordered upon special agents’ reports, in which

St is stated “These hearings are-ordered as a part of the proceedings
upon an -inquiry instituted by the Government into the validity of al:
~leged frandulent or illegal entries. The purposeé is-to give entrymen
full opportunity to be heard in defense of their claims.” '

On April 22d last this Department approved another clrcular letter, -

quoting the above, and directed that ¢ claimants at such hearings will
~ be required to submit their testimony first, subject to eross-examination
and rebuttal” Such a requirement, where the entry has been regu-

larly perfected and the final certificate issued, is not in hdrmony with - ‘

the established rules of judicial procedure, and does not appear to be
necessary to insure a just enforcement of the laws. Blackstone (vol. 3,
page 303) says that the “proof is always first upon that side which
affirms the matter in question,”- and it has always been held, as a gen-
'~ eral rule, that fraud is never presumed, unless such clrcumstanoes are
shown as will legally justify such an inference. That frauds are fre-
_guently practiced under the land laws cannot be doubted; and that
individuals and corporations who practice these frauds are exceedmgly
ingenious in resorting to various subterfuges to avoid detection is
equally notorious. But, as was said by Justice McLean, in 9 Pet. U. S,
- 682, “Such acts cannot alter the established rules of evidence, which
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iiave been adopted as well with reference to the protectlon of the inno-
cent, as the punishment of the guilty.” (Wharton’s Ev., chap. 7, and

- secs. 1248 and 1249; Greenleaf’s Ev., sec. 78; The Umted States ». The

Southern Colorado Coal Company, 2 L D, 79 )
In the case of Franklin L. Bush et al. (2 L. D., 788) this Department
held, quoting the Le Cocq cases, (Ibid., 784) that where a special agent
reports non-compliance with the mining law in the matter of expendi-
_ tures, notict should be given the mining claimants that a hearing will
- be had, and the special agent should be directed to produce witnesses

" to sustain his report. The reports are not evidence, but simply the
basis upon which the hearings are ordered. Where the ‘special agent
has reported an entry, upon which final certificate has regularly issued,
illegal or fraudulent, and a hearing has been ordered under the clrcular
-of May 8, 1884, he should offer the proof in support of his allegatlons,
after Whleh the entryman should present his defense. :
The circular approved April 22, 1885, above referred to, should be 80 -
amended as to conform to the views herem expressed. '
The decision of your office is accordingly affirmed. ,

‘ 'TIMBER TRESPASS.
MonTANA IMPROVEMENT COMPANY.

. The United States may protect its unsurveyed lands from trespass.
The only right 2 land-grant railroad has to timber through a region of unsurveyed -
country is the right to procure tlmber for construction purposes from ad,]acent
- lands.
Whether under the seeond section of the act of July 2, 1864, the railroad compa,ny
is authorized to use timber from the public lands. in the erection of depots, gta,
_tion-houses, etc.—Query.

Secretary Lamar to Commissioner Sparks, July 25, 1885,

The Departinent is in receipt of your predecessor’s letters dated re
spectively March 19 and June 28, 1884, the former forwarding report
dated March 3, 1884, from Special Agent William F. Prosser; the lat-
ter transmlttmg communlcatlon, dated June 18,1884, from one S. H.
Williams, of Noxon, Montana Territory, all relatmg to the operations
of the Montana Impxovement Company.

“The Montana Improvement Company, lelted ? is an organization
incorporated under the laws of Montana Terrltory, having a capital .
- stock of two millions dollars ($2,000,000). Of this amount, $1,000,100
(one share more than one-half, thus constituting a controllmg 1nterest)
is held by the Northern Paclﬁ(' Railroad Company. Of the remainder,
the greater part is held by the firm of Eddy, Hammond & Co., of Mis-
soula, Montana, who are the chief managers of the Montana Improve-
ment Company. One of the partners of the ﬁrm, Mr. B. L. Bonuer, is
president of said company. .

1819 L. D—5
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~ The Montana Improvement Company has a contract with the North-
ern Pacific Railroad Company to sapply the latter with all the timber,
‘lnmber, cord-wood, and other material made of timber, between Miles
- City, Montana, and ‘W allula Junction, Washington Territory (between
which points’ said railroad is now.completed), a distance of niné hun-
dred and twenty-five miles. It has secured, by arrangement with the -
railroad company, the control of all the timber on railroad lands between
the two points named. - It claims control also of all the timber on govern-
ment lands within railroad limits, for the same distance. Agent Prosser,

in his report, says: : - :

“ Whilst in Missoula I was told by Mr. A. B. Hammond, of the firm of
Eddy, Hammond & Co., who is oneof the principal ma,nagerb of the
Montana Improvement Oompdnv, that Mr. E. L. Bonner, the President
of the company, together with Mr. Maginnis, the delegate in Congress
from Montana Territory, and Mr. C. B. Sanborn, the land agent of the
. Northern Pacific Railroad, had called in person upon the Honorable
* Secretary of the Interior, in Washington, D. C., and that they had re-

ceived permission and authority from him to cut all the timber they -
might require from government land—at least where the land was not
surveved ”

A letter (copy enclosed) from Honorable B. H. Brewster, Attorney
General, to this Department, under date of February 2, 1884, contains
substantially the same statement, with additional particulars:

«T desire to call your attention to the matter of Eddy, Hammond & Co.,
a firm carrying on business in the town of Missoula, and who are large
contractors-and lumber dealers. During the construetion of the North-
ern Pacific Railroad they were under contract to supply ties. It appears
that they obtained permission from the Department of the Interior to
erect sawmills on the reservation” (Flathead Indian) ‘“and fo use the
timber—the stipulation being that so soon as the road was completed
to Portland, Oregon, they should leave. The road has long been com-
pleted, but the firm insists on keeping their mills on the reservation.
They are running night and day, or were during the summer and fall,
and are getting out ties enough to last for some years, besides sawing
lumber, using the same in their own business. They are cutting out
all the available timber.”

"“The wrong perpetrated upon settlers, and persons who may hereafter
~desire to settle upon the even sections reserved by the government, is
clearly shown by the following extract from the letter of S. H Williams’
(copy herew1th)

“There are a few men here that represent themselves as the Mon-
tana Improvement Company—HEddy, Hammond & Co., Missoula, M. T."
They have from two to three thousand men here, steadily chop-
ping the government timber, and sawing itup into lumber and shingles
for their own benefit, and pocketing the proceeds themselves; and if
anybody else wants any to fence with, or use on their place, or for fire-
wood, they make a terrible fuss about it, and threaten to put them in
states-prlqon . . . . IfTcanread rlght I dorn’t think the lawallows
them to destroy public timber as these men are domg—-—and they eharge
_an outrageous prlee for: their lumber, t00.”
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The injustice to other mill-owners and lumber-dealers is strongly por
trayed in the special agent’s statement that the Northern Pacific Rail
road charges the Montana Improvement Company, for transporting lum-
ber from Spokane Falls to Endicott, $23 per carload, while all other
parties are charged $47 per carload; and that the Improvement Com-
pany threatens to bring about the prosecution of all sawmill owners
who cut timber from either government or railroad land, excepting
such as will carry on their business in subordination to and as employes

of the Improvement Company—while to these the said company guaran-

. tees the same indemnity from prosecution by the government which the

company asserts has been pledged to itself. In this way all other lum--

ber manufacturers and dealers throughout this vast extent of territory
have been compelled to become tributary to the Improvement Company
or to suspend operations and go into bankruptey.

There is not upon the records of this Department any authorlzatlon 01
document of any sort granting to the Montana Improvement Company
any such permission as it claims to have received. Indeed, the officers

of the company do not claim to have received anything more than a ver-

bal permission from the Seecretary of the Interior. It does not appear
from what Secretary of the Interior such verbal permission was re
-eeived, nor does it appear with any exactness what the terms of such
permission were—if indeed any peérmission of anykind was given. What-
ever they may have been, it is clear, from the Honorable Attorney Gen-
eral’s letter of February 2, 1884, that said company has far exceeded
them. Inanyevent,the Secretary of the Interior is simply an executive
officer, whose duty it is to see that the laws are executed. He is not
himself at liberty. to violate the law, nor can he authorize any one else
to violate the law. If, even in accordance with permission received
from him, the men constituting the Montana Improvement Company
have violated the law, they are none the less amenable to the law for

" such violation; for such permission could not render lawful anythmg"

that the statute expressly forbids.

The agent says that the. great difficulty in connectlon with this

matter—
“TLies in the fact that most of the land where it is being cat is unsur-

veyed. It is difficult, indeed impossible, to determine properly the

rights of settlers, of the railroad company, or of the :government,
where no survey has been made of the lands upon which the timber has
been cut.” »

Tt is plain that the right to protect from trespass the unsurveyed
lands of the United States must reside somewhere. It can not reside in
the railroad company, for its right even to the alternate sections can not
attach until survey shall show which sections are odd and which are
even ; consequently not until after such survey can it exercise any au-
thority over any portion of the land. Until survey, all those lands are
under the control of the United States, and the United States may pro-
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teet them from trespass, either by an individual trespasser or by the
railroad company. The only right a land-grant railroad has to timber,
etc., through a region of unsurveyed country is such as:pertains to all -
rzulroads under the general right-of-way, including the right to procure ,
timber for construction purposes from ¢ adjacent” lands.

Possibly there have been cases in which timber cut from unsurveyed
lands within granted limits has been cut by or for a railroad, in which
the government waived its full legal rights in the premises, and exacted
remuneration or penalty for but one-half the timber taken—estimating
the amount cut upon the granted and the ungranted sections to have

‘been equal. But such waiver ceuld not invalidate its right over all
lands yet unsurveyed. In the language of section 47 of the circular
mstructions of your office to timber agents, anpr(')ved by my predecessor
June 1, 1883,.¢ The purpose of the government is to prevent the un-
lawful takmg of timber from all government lands wntil the title to such
lands has actually passed from the United States.” :

Of course no such question as that above discussed can arise with

_ reference to the large amount of timber which (it is alleged) has been -, -

cit by the Montana Improvement.Company for other purposes than
the construétion of the Northern Pacific Railroad.

You request from the Department instructions relative to the matters
contained in-Agent Prosser’s report—whlch says, among other things:

“It is also desirable that specific instructions be furnished as to
whether or not lumber used in the building of depots, station-houses,
shops, woodsheds, ete., by the Railroad Gompauy is' properly-included
in the timber which it. 1s ‘allowable to take for ¢ construction purposes’
from the pubhc lands.” .

I can not dlscover, from an examination of the records of the Depart-
ment, that this question has ever been decided. 'The language of the
portion of the granting act bearing upon this pomt is as follows (Act of
July 2, 1864—13 Stat., 365) : :

«The right, power and authority is hereby glven to said corporation .
to take from the public lands adjacent to the line of said road matemal
of earth stone, timber, etc., for the construction thereof.” '

That is, manifestly, for the construetion of the “road.” It has un---
guestionably been the custom of the various railroads, however, to make
ase of the publie timber, if needed, for the construction of depots, ete.,
the same as for ties or bridges; and it is perhaps at least questionable
" whether a restrictive interpretation of the statute could properly be in-

sisted upon.

The principal difficulty in connection with this matter is found in the
fact that in reality no case is presented in a shape to justify action, either
in the form of a siit, criminal or eivil, or of .a demand upon either the
Montana 1mprovement Company or the Northern Pacific Railroad Com-

“pany. The statement is made in general terms that extensive depreda-
- tions have been commltted butno deﬁmte charge is presented Itwould
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certainly avail little to make a vague demand upon the companies named
for—no specific sum, on account of the cutting of an indefinite amount
of timber, cut in Montana Territory, or Washington Territory, or some-
‘where else, at some time unstated, by individuals unknown,

With a view to putting an end, as speedily as poss1ble, to the exten-
sive depredations alleged by the special agent and others to have been
committed and to be still in progress by the companies named, you are
directed to take prompt and vigorous measures to ascertain the amount
of timber already cut by them, or by other parties for them, on govern-
ment land—on even: sections where surveyed, and upon both even and
odd sections where unsurveyed—with a careful report, as set forth in
the blank forms of special agents’ reports sent out by your office, of all
particulars as to amounts, dates, witnesses, ete.: and on receipt of such
reports you will transmit the same to the Department with your recom-
mendation in each case.

I shall at once transmit a copy of this letter, enclosmg Agent. Pros-
ser’s report, to the Honorable Attorney General, accompanied by a re-
quest that he take prompt measures to put a stop to further operations
of the Montana Improvement Company and of the Northern Pacific
Railroad Company upon even sections of surveyed lands, and apon all -

unsurveyed lands—leaving the matter of the punishment of or reim- =

bursement for past depredations for future consideration and aection.

TIMBER CULTURE ENTRY.

. BERNARD MOOABE.

" Enfries in the proportion of one hundred and slxt,y acres for every six hundred and
forty acres may be allowed in sections containing an excess over the technical
acreage of & section where the sub-divisional survey of said section will permit,

Secretary Lamar to Commissioner Sparks, July 25, 1885.

I have considered the appeal of Bernard MeCabe from your office
decision of November 7, 1884, holding for cancellation his timber cult-
ure entry No. 3563 of Lots 1 and 14 of Sec. 30, T. 20 8., R. 8 E,, Sa.
lina district, Kansas.

It appears that on October 4, 1879 one P. B. McCabe made timber
culture entry No. 2690 of Lot 27 of See. 30, ete. containing forty acres.
. June 18, 1883, one Russell C. Harris made timber culture entry No.
© 3483 of lots 23, 24 95 and 26 of Sec. 30, ete. aggregating one hundred
and sixty acres.

November 14, 1883 the appellant, B McCabe, made- the aforesaid
timber culture entry in ‘question of eighty acres, which, together with
the foregoing entries aggregate two hundred and eighty acres of land
thus entered in said section 30.

These entries havmg been allowed by the register a.nd receiver, your
office advised them by said letter of November 7, 1884, that “ Not more
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than one hundred and sixty acres or approximating thereto can be -
entered in any one section under the timber culture law, no matter
what the area of the section may be;” that therefore and also by reason ‘
of P. B. McCabe’s prior entry of forty acres Harris’ entry would be held
for cancellation to the extent of forty acres; that Harris might either
elect which portion he would retain, or he might relinquish his entry
‘and make another; and that Bernard McCabe’s entry was held for can-
cellation on a.ccount of the aforesaid prior entries. '

Wherefore B. McCabe appealed from such action, alleging that he
had been informed that said section 30 contains 1,421.68 acres: and that
rhe seven lots entered as aforesaid do not aggreca,te one quarter of the
section. _

The records of your office show that said section does contam 1,421. 68
scres, which is subdivided into lots containing forty aeres each, barrmg
the westernmost tier of lots, which contain somewhat less. These seven
lots eontain forty acres each, and hence these entries do not aggregate
one-quarter of said section, which is 355.42 acres.

The action of your office was based npon the theory that the tlmber v
culture act restricts entries thereunder to the technical quarter-section
~or one hundred and sixty acres, more or less, in any one section, “no
" matter what the area of the section may be.”

It will be obsérved, however, that the dlscussmn or consideration of
‘such question is obviated in this case; inasmuch as scrutiny of the town-
ship plat discovers that the lots in question are so situate that not more
than a quarter of any six hundred and forty acres of said section has
been so entered. .

I am therefore of oplmon, that both appellant’s entry and Harris'
<hould be allowed to stand intact upon the record, s_o_far as the objec
* vion in question is concerned.

The declslon of your office is accordmgly reversed.

PRE-EMPTION-—ACT OF JUNE 3, 1878.
CHAMBERLIN ». DRUCKER.

In the case of conflict between a pre-emptor and a purchaser under the act of June
3, 1878, where it appeared that the pre-emptor filed prior to settlement, and had
not settled at the time application to purchase under said act. was wade, it was
held that the filing was no bar to the sale under said act and should be canceled. .

A single woman .who marries after Lling declaratory statement. a,nd prior to final *

. proof waives the right of pre-emption. '

Searetary Lamayr to Commissioner Sparks July 28, 1885

1 have considered the case of J. D. H. Chamberlin v. Cina A. Drucker,
involving the SE % of NE %, and Lot 1 of Sec. 5, and Lots 3 and 4 of
See. 4, T. 1 N,, R 2 E., H. M., Humboldf, Cahforma, on appeal by
Chamberlm from your oﬂice declsmn of May 7, 1884.



DECISIONS RELATING TO THE PUBLIC "LANDS. 71

The record shows that Miss Drucker made pre-emption filing for the
tract May 18, 1882, alleging settlement on the 1st of the same month.

On the 15th of November, 1882, Chamberlin filed application under
" the provisions of the act of June 3, 1878, (20 Stat., 89,) to purchase said
tract as timber land. On the 27th of January, 1883, a summons issued
irom the loeal office to be served upon Drucker, calling upon her to
appear before the register and receiver on the 5th of March, 1883, and
show cause, if any there be, why Chamberlin should not be allowed to.
enter the land in question. A copy of said summons was dehvered to
Miss Drucker January 30, 1883.

On the day named thereln both parties appeared in person and by
counsel, and the hearing proceeded on the question of the pre-emption
" applicant’s good faith and compliance with the law in the matter of
settlement, inhabitaney and improvement. Upon the evidence ad-
duced, the register and receiver rendered. their joint opinion “that Mise.
Drucker had not made a legal settlement on the land she claims, prior
* to filing her declaratory statement, or prier to the applieation and sworn
statement of J. D. H. Chamberlin under act June 3, 1878, and that the
land should be awarded to said Chamberlin.”

Your office reversed the judgment of the loeal office, rejected Cham-

berlin’s application to purchase, and allowed the declaratory statement
of Miss Drucker to stand, subject to her ability to make proof and pay-
ment in conformity with the law and regulations. :
_After a careful examination of the evidence, I. am unable to conclude
that Miss Drucker made such settlement and improvement as the pre-
emption law requires.  Henry J. Bridges testifies that he on or about
May 1, 1882, at the request of Miss Druecker, visited and viewed the
1and, taking with him one N. D. Young, who knew and could show him
the location of the tract., They did nothing upon the land. A few days
after he had conversation with Young about making improvements on
the land, and paid him $20, for the purpose of having improvements
made. In doing this he acted for Drucker. He was next on the land
May 14 and 15, 1882, Miss Drucker and others being with him. No im-
provements had yet been made by Young, nor did they on the days
named perform any act of settlement. An old cabin stood on the land.
They visited this, and were in it, but did nothing to indicate that.appli-
cant claimed it. She was next on the land in June. This was after her
filing, and no act of settlement had yet been performed.

She was next. there in Cetober following, and notagain until about the
15th of January, 1883, when shemoved into'a small house which one Sam-
uel Strong, who llved on land adjommg, had built for her shor’oly before.

. ‘The counstruction. of this house, which was commenced in December,
. 1882, a month or more after Chamberlin’s application to purchase, and ’
seven months after her filing, was, so far as the evidence shows, the first
act of settlement by Miss Drucker on the tract. Prior to that time, she
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had never slept nor eaten upon the land, nor had she performed any
act thereon which could properly be construed as an act of settlement,
or as notice to the public of her intention to claim the land.

On the facts as presented by the testimony in the case, 1 must con-

“clude that the showing as made by Miss Drucker herself is such as
to make it clear beyond a reasonable doubt- that she failed to meet
the requirements of the pre-emption law as to settlement prior to filing,
and further that she had performed no act of seftlement prior to Cham-
berlin’s application to purchase, and therefore at that date had no valid
.pre-emption claim. ' :

Her filing must consequently be canceled. It may here be added
that on the 7th of January, 1884, Chamberlin made affidavit Defore
the register of the land office, C. F. Roberts, (one of the officers before
whom the hearing was had,) in_which he averred that since the date of
the contest, to wit, on the 20th day of November, 1883, Cina Drucker

“married one Frank Beckwith, and that she and her husba,nd are resid-
ing at the city of Eureka, California.

If this be true, the pre-emption claimant has walved and forfelted her
right to make enfry of the la,nd in ques’mon, even had her right been
sustained in this contest. ,

Section 2259 of the Revised Statutes restricts the rlghb to ma.ke pre-
smption to such persons as are respectively the head of a family, a
widow ot a single person. Miss Drucker, if married, does not fall
within any of the classes mentioned, and is not a qualified pre-emptor.
See cases of Rosanna Xennedy, (10 C. L. 0., 152;) and Sarah A. Ed-
“wards, (3 L. D., 384.) s

Counsel for Miss Drucker acknowledged service of a copy of the affi-
davit referred to on the day on which it was made (J anuary 7, 1884,)
and have filed nothing in reply, though a year and a half has elapsed

‘It may further be remarked that the testimony taken at the hearing
went wholly to the question of Miss Drucker’s good faith and compli-
ance with the law, and contains nothing to show whether the land in
dispute is of a character making it properly subject to entry under the
act of Jane 3, 1878. I shall therefore not pass upon the question of
Chamberlin’s right to purchase, further than to direct the cancellation

" of Miss Drucker’s filing, thus clearing the record so that his application
may be reinstated and he be allowed to purchase, provided it is shown
that the land is of the character eontemplated by sa'd aet of June 3;

1878. . The decision of your predecessor is reversed.
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PRACTICE—NOTICE PRE- EMPTION—SETTLEMENT
ELLIOTT v. NOEL.

Motion to dismiss an appeal, because not filed in time, will not be entertained where
. it appears that the appellant did not have written notice of the adverse decision.
Aslightly marked pre-emption settlement made upon densely timbered land, as a basis
for a claim covering pari of two quarter séctions, is not notice as to the extent -

of the claim outside of the quarter section upon which the settlement is located.

Secretary Lamar to Commissioner 'Spmks July 28, 1885.

The case of William H. Elliott ». Mac Noel has been considered on
appeal by Noel from the decision of your office dated June 6, 1884,
wherein his pre- emptmn filing was" Jeld for cancellation, so far as it re-
lates to the S § of the' NE £ of Sec. 25, T. 59, R. 18, Duluth , Minnesota.

Elliott filed a motion requestin(r this Department to dismiss the ap-
peal on the ground that it was not filed within the time preseribed by
the Rules of Practice.

The record shows that the local-officers Ve.rbally informed Noel’s at-
torney of the action of your office of June 6, 1884. Noel’s appeal was-
filed August 16, 1884, being the snzty -first day after notice. (See Rule
86. of Practice.) : o

Rule 17 of Praetice, however, provides that notice of decisions shall
be in writing, and as the local officers erred in not complying w1th the
rule, the motion to dismiss will not be entertained.

Elliott filed declaratory statement No. 3046 May 3,1883, covering the
S 4 of NE } and N 4 of SE } of Sec. 25, alleging settlemenb April 27,
1883.

Noel filed declaratory statement 3070 June 3, 1883, for the NI % of
said section, alleging settlement May 3, 1883, and advertised to make
final proof November 28, 1883, in supp’ort“of‘ his claim. '

November 27, 1883, Elliott filed an affidavit setting forth the conflict
of claims between Noel and himself relative.to the S & of the NE %,
and alleging his prior settlement and claim to the tract.

On January 3, 1884, a hearing was held to determine the respective
rights of the parties. Noel postponed final proof until the question at
. issue should be settled.

The evidence is, that the lands are swuated ina locahty which is well
covered with timber, access to which is had by means of a trail that
leads up to and by the tracts in question.

Eiliott it appears first visited the tract claimed by hlm on Aprll 27,
1883 and cleared the timber, consisting of about four trees, and brush

‘ from a space three or four rods square ; he then went to Duluth, distant
about seventy-five miles, which he reached May 3, 1883, and filed his
declaratory statement for the land. 'He then returned May 20, 1883,
and enlarged the clearing and erected a house about June 4, 1883, en
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-.the NE £ of SE % of Sec. 25. The ongmal clearlng was situated in the
timber a few rods from the trail.

Noel inspected the NE 1 and surroundings, and finding no evidences
that it was claimed by any one, made his settlement May 3, 1883, by
clearing a space on the S % of the NE 1, and May 10, 1883, erected a
house thereon. The evidence is, that Noel was at this time ignorant
of the claim of Elliott to this or any other tract in the vicinity. Both
parties have improved. and continue to hold possession of the tracts,
upon which are situated their respective houses. :

The question presented for my consideration is an unusual one, par-
vicularly as both parties appear to have acted in good faith: towards
each other in their settlement of the tracts claimed.

. Prior to May 3, 1883, when Elliott made his ﬁhng of record in the

‘local land office, on which date Nosl made seftlement, Noel had no
~means of ascertaining what tracts Elliott contemplated including in
“his claim. In faet, Noel was entirely ignorant that Elliott intended
settling in that locality, so far as the record in the case shows. In his
inspection of the NE %, Noel perceived no indications of settlement,
and on Way 8, 1883, commenced his settlement, immediately followed
by substantial improvements thereon.

Elliott, on making his settlement on the N % of the SE 1 hurnedly
absented himself from the traet for the purpose of recordmg his claim

- in the local land office, but without having taken any pains to place any
mark or monument on the tract described in his declaratory statement
filing to indicate that he intended to claim the S % of the NE %, which
in his absence would have placed an intending settler on his inquiry.
S0 far as the public was concerned up to May 3, 1883, the intention of
Elliott as to what forties his claim was mtended to eover was locked
m his own breast. His clearing on the NE } of the SE }-might have
been used by him as the basis of a selection to ‘suit his eonvenience
after his inspection of the local office records May 3, 1883 ; so that an'
intending settlerin his absence could not determine which of the forties
surrounding the NE % of the SE 4 Elliott really intended to. cover.

Again even if Noel had perceived the clearing made by Elliott, April
27, he would under the circumstances have been justified in concluding
that it was intended as-a settlement of the SE 4, for the reason that

_~ the records of the land office show that, prior- to May 3, 1883, such
- quarter section was vacant.

The evidence is, that subsequently to making the original clearing,
Elliott, in returning to his claim, was enabled to discover its where-:
abouts only after a close search. This being the fact, how can Noel,

“who was in ignorance of the claim of Elliott, be held durmg the absence
of the latter to have been better able to dlscover such an indication of

" settlement?

The case being strongly exceptional, forms an exception to the general
poctrine that any act of settlement is sufficient to put a subsequent set-
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* tler upon his notice, and to ;ompel him to inquire as to the real hound--
aries of the first settler’s claim, before risking a settlement that may
possibly conflict therewith. Elliott had marked only the SE £ and left
the neighborhood. Noel went upon the NE %, and on that subdivisionv
really established the first -settlement, simultaneously as to date with
the declaratory filing of Elliott. Till-that moment no certain priority
could be claimed and on that date the settlement claim attached to the
‘land by personal séizin, while the filing was merely. a declaration that
it was the intent to mclude 11: in the settlement upon the other quarter
section.

- Under the circumstances the claim of Neel for the S 4 of the NE
will be held as prior to that of Elliott.

The declaratory statement of Elliott, so far as it relates to the S & of
the N'E 4, will be permitted to stand, subject to the final proof of Noel.

Your predecessor’s decision is reversed.

[

REVIEW.
St. PAUL & Sroux GITY R. R. Co. ». THE UNITED STATES.

On motion for review of departmental ‘decision rendered April 27,
1885 (3 L. D., 504), the Secretary of the Interior refused to reconsuder
said deecision, and dismissed the motion July 28, 1885..

MINERAL APPLICATIONS—SCHOOL LANDS.
ORDER OF SUSPENSION.
Acting Secretary Jenks to Commissioner Sparks, July 30, 1885.

In reply to your inquiry of the 10th ultimo respecting the scope of
Departmental order of 24th March last, directing you ¢ to suspend all
. action relative to mineral applications for school lands in the Terri-
tories until further instructions,” I have to advise you that the same
was not intended to refer to claims initiated upon unsurveyed lands
which may possibly by subsequent survey be found to lie in a school
section, but was directed to a possible question as to whether or not
mineral lands as such are exempt from the reservation of 16th and 36th
sections for the'support of schools.
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STATE SELECTTON—DOUBLE MINIMUM LANDS.

INS:’[‘RUGTIONS. '

Commissioner Sparks to register and receiver Los Angeles, Oaly"orma,’
JuZJ 9, 1885

On the 18th ult., a letter was addressed you swned by the Assistant,
Commissioner of thls office-in the matter of State indemnity school se-
lection R. & R. No. 827, embracing one hundred and sixty acres double

minimum land, selected in lieu of three hundred and twenty acres single
" minimum deficiency, which selection was found defective because a part
of the deficiency had previously been satisfied by a selection of eighty
acres of single minimum land, leaving a balance of two hundred and
forty acres single minimum, and you were instructed that the State
would be allowed to elect whether it will aceept one hundred and twenty
acres of the land selected, or make a new selection of other land. This
~ action was madvertently taken, the questions at issue not having re-
ceived authoritative consideration. These questions are 1st, whether

+ .double minimum land can be selected as indemnity for single minimum

losses? 2nd, whether defective selections can be allowed to be made of

" record at the local office, the land held out of market subject to con-
trol under the selection, and the State be permitted at some future time
to amend its selection or to abandon the part not in conflict and select
and acquire control over another tract, ‘and 50 to contmue this practice
indefinitely?

The records of this ofﬁce are incumbered with great numbers of in-
valid selections made by agents of the State. It is apparent that mnch
injustice may be done both to the government and to persons having
rights under the public land laws, through such irregular practice. A
selection defective in part is invalid as a whole upon the face of the
tecord, and such selections must not hereafter be allowed by you.

. Upon the first question raised, it is ¢ the Departmental rule govern-
ing in all cases of such selec’aons ” that double minimum lands cannot
e taken in lien of single- minimam deﬁmenmm State of Florida, (10
-G L. 0. 110).

In 1875, Acting Commissioner Curtis of this office (4 C. L. O., 86,) ex-
pressed the opinion that the State might be permitted to take hlef the. -
quantity of double minimum lands (if outside of railroad limits) in satis-

-faction of losses in sections sixteen and thirty-six. While this view is
apparently equitable, it needs the sanction of law to authorize its appli-
cation. 1find no such authority in the statutes of the United States or
in the laws of California. The grant to the State was in specific sections
and indemnity is allgwed for the area of deficiencies. Itistherulethat
such deficiencies may be sa’msﬁed from other lands - equivalent in price
and quantity. =
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It would doubtless be competent for the State to accept one acre of
“double minimum land in satisfaction of two aeres of single minimum
deficiency, but I -do not find that the legislature has ever consented to
such arrangement. It appéars that the State surveyor general has -
made and accepted such selections, but it is quite apparent that the
State may hereafter choose to repudiate his acts as unauthorized, and
refuse to be bound by them. For this office to permit the unauthor-
" ized practice to continue is to lay up claims against the United States
for future embarrassment when, perhaps, all public land in the State
has been disposed of.

You will hereafter refuse to allow mdemmty belectmnb to be made of
double minimum lands, whether within or without rallroad limits, in
lieu of single minimum deficiencies.

The letter to you of the 18th ult. is hereby withdrawn and revoked.

STATUTORY RIGHT OF ENTRY.
RICHARDSON ». LINDEN.

- In view of the departmental rule prohibiting clerks in local offices from making en-
tries of public lands, the aceeptance of such employment is a walver, for the
time being, of any statutory right to make such entry.

The statutory right to make an entry however is not defeated because the son of the
entryman is, at such time, chief clerk of the local office, - ’

Secretary Lamar to Commissioner Sparks July 22, 1885,

'1 have examined the case of Mrs. Frances T. Richardson ». James
Linden, involving the SE. £ of See. 27, T. 154, R. 64, Devil’s Lake, Da-
kota, on appeal by Rlchardson from your oﬂice declslon of J January 20,
1885, holding her homestead entry for cancellatlon

Brleﬂy, the facts are as follows:

Townshlp plat having been filed September 29, 1883 Mrs. Richard-
son, on the 1st of October, 1883, made soldier’s homestead entry of the
_tract described. On the 12th of October, 1883, Linden made pre-emp-
tion filing for the same tract, alleging settlement August 12,1883, On
the 3d of January, 1884, Mrs. Richardson irnitiated contest and a hear-
ing was regularly ordered and had, the result of which was a decision,
rendered June 30, 1884 by the reglster and receiver, favorable to con-
testant.

On appesal, your office reversed that decision, held the homestead
entry of Richardson fbr cancellation and allowed the pre-emption filing
of Linden to stand subject’to his showing full compliance with the law
within the lifetime of his filing. Since the case came before me on ap-
peal, Linden, the appelles, has filed a relinquishment of all right, title
and claim which he may have had under his declaratory statement,
No. 104, to- the land in question. Said relinquishment is now in the
ease, ha,ving ‘heen forwarded by your letter of the 23d ultimo. This
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removes all conflict and leaves Mrs. Richardson’s rights under her
homestead entry to be determined independently of any questions save
her qualification to make the entry, and her compliance with the law.
- On the first of these, your office passed and the conclusion reached:
was made the reason for the decision holding the homestead entry for
cancellation. Your predecessor found that Mrs. Richardson had a son
living with her, who was, at the time she made her entry as a soldier’s
widow, chief clerk in the local office where the entry was made.
He held in effect that this fact disqualified her for making a home-
stead entry for the land which she claims, and was sufficient cause for
cancellation of the entry., =
As anthority for such action he cited circular mstructlons of your
office, dated August 23, 1876, (2 C. L. L., 1448) issued pursuant to
directions contained in a decision made August 3, 1876, by Mr. Secre-
tary Chandler, in the case of State of Nebraska . Dorrlngton. 2C. L.
L., 647). Said decision and circular prohibited local officers, their
clerksand employees, and those intimately and confidentially related
to such officers, or employees, from making entries of public lands at
the distriet offices over which they have control, or in which they are
-employed.
As to those holding positions in a local ofﬁce, either as register or
receiver, or as clerk, or -employee, the regulation is evidently a good
one, as well for the protection of the officer or employee from charges
tending to affeet official integrity, such as e¢ollusion and consequent
mal-administration, as on the ground of public policy and for the good
~ of the public service. Persons who in the face of such regulation
accept any of the positions indicated, by doing so waive for the time
being any statutory right which they might otherwise have to enter
lands in the distriet in which employed, and a violation of the regula-
tion might subject the person guilty thereof to censure or even dis-

_ missal from office. But I am unable to see how any rule or regulation
can in a case like this be made to defeat a statutory right.

Mrs, Richardson made her application October 1, 1883, to enter under
the provisions of the act of June 8, 1872, (now embodied in sections
2304 to 2309, U. 8. Revised Statutes,) and on the same day the fees were

-accepted and the entry was allowed. As a soldier’s widow she came
within the purview of Section 2307, which provides that, “In case of
the death of any person who would. be entitled to a homestead under
the provisions of section 2304, his widow, if unmarried, .- . .. shall
be entitled to all the benefits enumerated in this ehapter, subject to all
the provisions as to settlement and.improvement therein contained.”
She possessed all the qualifieations required by the law for making just
such an entry as she did make. It appears, however, that at the date
of her enfry her son was a clerk in the land office where the entry was
‘made, having been appointed such on Saturday, September 29, 1883.
Her entry was made on the Monday 'following. Only one day inter-
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vened, and that was Sunday. The entry could not have been made
earlier than Saturday, September 29th, for the township plat was filed
on that day.

There does not thelefore appear to have been much time or- oppor-
tunity for collusive action, even had it been contemplated. But such
action is not charged or even intimated, and certainly is not to be pre-
. sumed. Mrs. Richardson exercised a-statutory right which she had,
and which was not dcstroyed by the employment of her son at the land
" office. )

In accepting the office he _could, and did under the regulatlon herein
referred to, waive for the time being any statutory right which he may
have had to enter lands within the jurisdiction of said office, but it was
not in his power, even if he so desired, to waive any right which another
might have ander the law. His mother, the homestead claimant, was
therefore a qualified applicant, and had neither surrendered nor forfeited
the right which the homestead law gave her.

‘On the .other hand, she asserted it in the forms and through the
methods prescribed by the law and the regulations. Having so done,
the fees having been accepted and the entry allowed, the only thing
remaining to be dome by her in order to get full title to the land eovered
by said entry was to in due time show compliance with the law in the
manper therein prescribed, as to residence and cultivation.

It is in evidence in the case that Mrs. Richardson has resides upon:
the tract continuously since her emtry, and that she has thereon im-
provements to the valae of about $500. After the usual notice, she on
the 4th of October, 1884, offered homestead proof with a view to com-
muting, paying cash and receiving patent under the provisions of See- -
tion 2301 of the Revised Statutes. Said proof was received without
protest or objection from any quarter. Having been qualified to make
the entry, it will stand, and the proof appearing to be satisfactory, I
see no objection to allowing applicant to commute her homestead entry.
pay for the land and receive final certificate. The decision of your of
fice is modified aceordingly.

INDEMNITY SCHOOL SELECTIONS.
CIROULAR.

Commissioner Sparks to registers and receivers, July 23, 1885.

Indemnity school selections should be so presented that the tract
selected may be connected with a specific section or subdivision of a
section as the basis of the selection, in order that the validity of the
selection with reference to its basis may be determined with directness
and without complication. This rule should be observed in every case
in which a part of the 16th or 36th section;, granted for school parposes,
is lost to the State and indemnity allowed by law ; but where the 16th -
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- or 36th section does not exist in place as land in a township, for the

- reason that the township is fractional because of the closing of the sur-
veys according to bases, meridians, correction lines or State boundaries, -
or because of the existence of large bodies of water, such as oceans,
gulfs, bays, bayous, and lakes, it will not be necessary to desecribe the
basis further than to deseribe the fractional township, in its class, as
containing more than a section, a quarter of a township, one-half of a
-township, or three-quarters of a township. In the latter class of selec-
tions, where practicable, not less than 40 acres, or the area of the tract .

- selected, should be used as a basis. - Where it occurs that a fraetion in
quantity of less than forty aeres remains as the basis for a selection in a
fractional township, or a section or part of a section lost to the State, a
- specific subdivision, containing a quantity equal to the basis or a little
more or less, may be selected and the State will be eredited in the final
adjustment of the grant with the balance in her favor, if anv such bal:
ance should then be found to exist.

It having been represented that in the State of California the localﬁ
officers in some of  the districts cannot with certainty certify to the va-
lidity of the bases used for indemnity school selections on account of
the complicated condition of land affairs in the State and imperfection
of their records, the registers and receivers therein are directed, upon
the filing of applications to make such selections to certify as to the,
dates of filing thereof and the condition of their records as to tracts se- -

‘lected and the bases used, and forward the applications to this office. by -
. special letters for instructions. They will withhold approval of the ap- -
plications and refuse to receive the legal fees uniil advised by this of-
‘fice that the selections may be admitted. '

Approved.
L. Q. C. LAMAR,
-~ Becretary.
PRE-EMPTI ON ENTRY;GOOD FAITH.
ANDREW J. HEALEY,

' Though contintuousresidence is required of the pre-emptor, temporary absences,whlch‘ :
do not impeach good faith, are excused.

No fixed. rule can be formulated as fo what shall constitute. good falth The facts
and circumstances surrounding each case should be carefnlly considered, and, if
the acts of the entry-man do not clearly indicate bad faith the entry should not -
be forfeited.

After the completion of an entry the burden of proof is wpon the pa.rtv alleging its
invalidisy.

Secretary Lamar o O’omaﬂissioner Sparks, July 25,'1885.

I have considered the appeal of Andrew J. Hedleyfrom the decisions
of your office dated November 16, 1883, and December 4, 1884, holding .
for cancellation his pre-emption cash entry No. 1282, covering the SW. -
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¥ of Sec. 6, T.4 N,, R. 32 E., W. M La Grande land district, Oregon,
zmd also the a.ppeal of D. W Bauley, John J. Balleray and: the Ameri-
can Mortgag s Company of Scotland from the decision of your: office
datud February 15, 1584, refusing to permit them to intervene as bona
Jfide purchasers and allowing said parties to ‘be heard only as rela,torsv
“to maintain the validi:y of said entry.”
The record shows that Healey filed his pre emptlon declaratory state-
ment No. 3397 upon said tract on December 22, alleging settlement
" thereon December 19, 1881. After due notice, he made his final proof,
before the county clerk of Umatilla county, Oregon, on January 5, 1883,
which was- accepted by the district land officers and cash certiﬁcate
No. 1282 was issued on January 10, same year. The receiver’s dupli-
cate receipt shows that said tract contains 158.24 acres, and that Healey
paid $395.60, being at thé rate of $2.50 per acre for said land.

On November 2, 1883, a special agent of your office reported that -~

said eéntry was made in bad faith; that thére was no improvement
upon the tract except an unmhabltable house and twenty acres broken
near the same, and that in May, 1883 Healey made a Warranty deed
of said land to . W. Bailey, an attorney at law in Pendleton, Oregon,
for the sum of $875.,

Thereupon your office held said entry for cancella,tlon, on November
16, 1883, and allowed Healey sixty days within which to show- cause

why his entry should not be canceled. :

On January 22, 1884, the receiver transmitted to your oﬁlce several
affidavits tending to support the validity of said entry. On Februarv
15; 1884, the register and receiver were directed to order a hearing in

’the case and to notify all of the parties in interest, including those
claiming the right to 1ntervene, of the time and place for holding the
same.

The hearing was duly held on April 26, 1883, at which the said special ’
agent appeared for the government, and the claimant and intervenors
appeared in person and by counsel.

Upon the testimony taken at said hearing the reglster and receiver -
rendered their joint opinion that the claimant has failed to show. com-
pliance with the requirements of the pre-emption laws and that his
entry is invalid and should be canceled. On December 4, 1883, your
office approved the action of the district land officers, and refused to .
change its former action in the premises, upon the. ground that the
claimant had failed to comply with the requirements of the law as to
residence, and that his proof and entry were made in bad faith.

There are seven grounds of error assigned, which . may be briefly
grouped under two heads ‘

-1st. That your office erred in finding that the claimant has acted in
bad faith, and failed to comply with the law as to residence: ,

2d. In failing to protect the rights of Healey’s assignees, who claim
to be bona Jfide purchasers for a valuable conmderatlon,

1819 L D—-—G
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It is fairly shown by the testlmony that Healey was a duly quallﬁed ,
pre-emptor; that he settled upon said ‘tract on December 18, 1881,
erected a small box house, eight by ten feet, with a flat roof, a small
window and a floor, the back part of the house eight feet and the front.
nine and one half feet high, and placed therein a cooking stove, wool
mattress, two stools and the necessary cooking utensils; that his fam-
. ily resided continuously npon the-land from March 15, until. October
15, 1882, with the exception of an occasional visit to the town of Pen-
dleton, and that Healey was with his family on said tract on an average
about four days in each month during that time.

It further appears that prior to filiug his said statement upon said
tract, Healy made i inquiry of the register of the district land office as to
the requirements of the pre-emption laws as to residence upon the land,
stating to him that he was a mechanic, and dependent npon his labor
to provide means to support his family and pay for the land and the
improvements'that he would be required to make upon said tract, and

" that, if the law required him to live continuously on the land, he could

not file for the tract. The register informed Healey that the govern-
ment did not require continuous residence in such a case, and that if
he would do his best and show good faith all would be right.

It is shown in the final proof thatthe improvements consisted of a
house; an out-house, a chicken house and twenty acres broken, but that
no agricultural crop had been raised on the land. The testimony taken
at the hearing does not tend to contradict the final proof in any mate-
rial point, unless it is in regard to the residence of the entryman. That
. Healey made said entry for his own use and established his residence

. upon the land in good faith, is shown, I think, by a fair preponderance
of the evidernce.

Tt is true that he carried on his trade as a boot and shoe maker m the
town of Pendleton, some fifteen miles from the land, from the date of
his settlement on the land until he made his final proof, but. it does not
appear that he at any time intended to abandon the land, prior to the
date of his final proot, and the sale of said tract was some four months
after his entry.

Mr. Healey testifies (Ev. p. 3), in answer to interrogatory No. 1L
“ 'Were you upon your land from the 15th day of Oectober, when you
say your family left there, until the 11th day of J; anuary, 1883 when'
you made your final proot, if so, how often 7

"Answer: « My family was absent about three weeks, and then they
~ returned to their home again on the land and T did also, with them,
and to the best of my recollection I probably spent about five days
from the 15th of. October up to the time that I made my final proof.”

‘As an additional evidence. of good faith, it is shown:that Healey, -
after making said entry, made a c¢ontract for a wire fence around said
tract, at a cost of two hundred and eighty dollars, which was only
partially performed, but Healey actually paid for the fence built about
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seventy dollars. Healey also swears that he brought a man to his
claim to dig a well and was told that it would cost two hundred dol-
lars to insure water; and for that reason he did not make the attempt.
Again, it is shown that Healey rented his house in the town of Pendle-
ton to his cousin, with whom he boarded most of the time when in
town, but it does not appear that Healey had or claimed any other
home than the one at his pre-emption elaim. It is sought to diseredit
_ the testimony of Healey by proving contradictory statements to said
special agent, some nine months after the date of said entry. These
statements, however, only go to the extent of his residence and im-

provements upon said tract, and are substantiated only by the testi- R

mony of the special agent. Mr. Healey admits having a conversatlon

‘with the agent at the time specified, and swears that he was consider-

~ ably excited at the: time and made some statements that npon reflection

he became satisfied were incorrect, and expected to correct them when -
said agent came back, as he had promxsed to do.

The special agent, however, corroborates Mr. Healey in material
matters. He found the house still standing upon the land and evidences
of the breaking of the twenty acres, as stated by the entryman and
his witnesses. Bésides, in answer to the inquiry as to the good faith
of the entryman, the agent swears,  From what I have since learned
of Mr. Healey’s character, I have no reason to doubt his faith in com-

. plying with the law, as he was informed of it. But I will say this fur-
ther, that I do not think from the facts stated that he has complied
with the law.” '

It has been often held by this Department that, while the pre-emption

laws require a residence both continuous and personal upon the traet,
yet a settler may be excused for temporary absences which do not im-
peach his good faith. Lauren Dunlap. (3 L. D., 545);" Groodnight 2.
Anderson (2 L. D., 624)

In Bohall ». Dllla (114 U. 8., b1), it is. sa.ld “The settler may be ex-
cused for temporary absences caused by well founded apprebensions
of violence, by sickuess, by the presence of an epidemic, by judicial
compulsion and by engagement in the military or naval service. Ex-
cept in siuch and like cases the requirement of a continuous residence -
on the part of the settler is imperative.”” No fixed rule can be formu-
lated as to what shall eonstitute good faith. The facts and circum-
_ stances surrounding each case should be carefully considered, and if
the acts of the entryman, as shown by the evidence, do not clearly
indicate bad faith, the entry should not be forfeited. Conlin ». Yarwood
(2 C.L. L., 593); Eugene. J. De Lendrecie (3 L. D., 110); James H. °

Marshall (1b1d 411).

It is clear that when the entrym:m offers his proof and payment for -
the land covered by his entry, he must show to the complete satisfac-
tion of the register and receiver, that he has made settlement, residence’
and improvement, required by the pre-emption laws, and after the en-
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try is ctmplete the burden of proofis upon the party alleging its inva-
lidity. Ballard o, McKinney (1 L. D., 483); Whaiton’s Evidenee,
Chap. 7. '

In the case, at bar, besuies ‘the testimony of the two w1tnesses to the
final proof, Healey is corroborated by the testimony of A. L. Coffey,
who attended said hearing at the request of said agent, but was ex-
amined by the entryman, and also by the testimony of James -H. Raley,
who swears that he was on said tract several times from the date of
settlement to.the date of entry, and found the family of Healey residing

- thereon, and saw evidences of improvement as stated by the entryman.
Said agent was the only witness examined against said entry.
A careful cons1dera,tlon of the whole evidence and of the record in the
- case fails to show such a want of good faith as would warrant the can-
cellation of said entry, in the absence of any adverse claim. .
Since the entry of Healey must be sustained, for the reasons above
- indicated, it will be unnecessary to consider the question-of the rights
~ of thoseclaiming to be bona fide purchasers for a valuable consideration.
The decision of your predecessor is therefore reversed.

PRACTICE—REVIEW—NOTICE.
PARKER v. CASTLE. (ON REVIEW.)

Action on review should not be taken without full hearing accorded to all parties.

Duge diligenca to procure personal service must be shown before notice by ‘publication
is allowed.

The proper basis for an order of pubhcatlon the pubhcatmn by advertlsement the
sending of eopy. by registered letter, and the posting of copy on the land are all -
essential parts of notice by publication.

The affidavit of contest must be dated and show. a contintiance of the default al-
leged up to the date of contest..

Searetwy'Lamar to Commissioner Sparks, August 3, ‘1885.

I amrasked to review and revoke the decision of Secretary Teller of
 February 3, 1885, affirming the decision of your predecessor of August
19, 1884, in the case of Thomas A. Parker v. Frederick G. Castle, involv-
ing timber culture entry -No. 2277, Springfield, now Huron, Dakota
Territory, March 18, 1880, for the NE. 1 of Sec. 13, T. 110, R. 62.
Contest was initiated by Parker against'said entry and notice thereof
published July 24, 1883, fixing hearing for September 24, 1883. On
that day counsel for defendant entered special appearance and moved
" to dismiss the contest for reasons ﬁled this motion was overruled ; de-
fendant excepted and gave notice of appeal. ~Testimony was submlfted
on the part of contestant, and cn October 11, 1383, defendant filed his
appeal from the denial of his motion to dlsniiss; this appeal was for-
warded by the register and receiver October 17, 1883.. On October 31,
1883, these officers were directed to transmit at onee “all bapers ” in '
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said contest, which was done by letter of November 6, 1883. On No-
vember 24, 1883, the above decision of the register and receiver was
reversed by your office, and -the contest dismissed, it being held that
“the motion of defendant to that effect ought to have prevailed. On
December 26, 1883, Parker, by bis resident attorney, applied for a re- -
view of said demslon and on February 15, 1884, the same was reversed:

and the cause remanded for the joint written declsmn of the register

and receiver, as provided for in Tule 50. On-April 4, 1884, Castle ap-
pealed from this decision.. On March 19, 1884, the register served notice
on the attorneys of Castle, that on March 1, 1884, the case had béen
decided in favor of contestant and said entry recommended for cancel-
lation. On April 16, 1884, Castle appealed from this decision also.. On
June 19, 1884, the resident attorneys of Parker moved that the appeal
of Castle from your office decision of February 15, 1884, be dismissed.
On August 19, 1884, the whole case was reviewed at length, the decis-
ion of the register and receiver affirmed and both appeals of Castle dis-
missed. (11 C. L. 0., 161.) On October 14, 1884, Castle appealed to
this Department, and on February 3, 1885, said decision was affirmed
generally by my predecessor, who held briefly that ¢ the notice to the
defendant of the hearing before the local officers was sufficient and thab _
the fact of abandonment was fully proven.”

On March 28, 1885, application was made in behalf of Castle for a
review and reversal of this last declsmn, and the case.is now beiore me
on that application. - ‘

In the present aspect of the case it is not deemed. necessary to review
all the proceedings prior to the appeal before Secretary Teller, at the
time of his affirmance of the decision of your office, and. which apnea,l
brought before him the whole record for review.. M any irregularities
.are apparent in the proceedings, not the least of which was the con-
sideration of the application for review. by your office, on motion of
Palker’s attorneys, without affording the opposite party proper oppor-
tumty, though, specially asked for, to obtain a copy of the ex parte
affidavits filed with said motion, or to file his argument after obtaining
same. By way of justification of this action, your predecessor states
that since said decision he read the subsequently filed arguments in’
Castle’s behalf and saw nothing therein which would have brouglit him
to a different conclusion. Of this I have no doubt, but the procedure
by which a case is first decided and argument of counsel therein con-
sidered afterwards, does not obtain ordinarily in judicial tribunals, and
should not be allowed to prevail in the administration of the Land -
Department. - Had said review been made by your office sua sponte, it

would have been a different matter, but being on the motion of one =
side accompanied by ex parte affidavit and argument of counsel, every
sense of justice and propriety demanded that ample opportumty to be
heard should be afforded the opposite party.

The motion made by Castle to dismiss the contest at t.he tlme of hear

t
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" ing, goes to the very foundation of the case and involves the integrity
of the proceedings from their initiation, and goes even beyond that,
because involving' the right of initiation for wanf, of jurisdietion. It
~ presents- two objections which- will be considered and either one of
which if sustained, having been raised at the proper time, will be fatal
to the contest. One is the question of due notice to the defendant, and
the other is of the sufficiency of the allegations of the contest affidavit.

* In order to lay the basis for service of notice by publication, the affi--
davit alleges ‘“ that the present address of said Fred Castle is unknown

“to this deponent, and that personal service cannot be had upon him,
and therefore asks that said notice may be published,” ete. Itiselaimed
by your predecessor,in his decision of August 19, 1884, that *these
averments constitute a full complinnce with rule-12, of practice, the
statement ¢that personal service canuot be had upon him, being literally
the statement required by the rule.” '
It is a principle as old as the common law itself, ‘that where persenal
" or property rights are involved in a judicial inquiry, jurisdiction can-

not be acquired until due notice thereof, by personal service, is given

" " to the party or parties interested. In the progress of events exception
- has been made to this general rule where property rights are involved.
But the exception exists only by virtue of statutory enaetment, and
being in derogation of the common law right of personal service, it.is
universally held that it must be shown affirmatively that the statatory
requirements have all been complied with, as a condition precedent to
the acquiring of jurisdietion through the substituted service. The
Land Department in its praectice has recognized this exception which
allows service other than personal. ' . ’
The third section of the act of June 14, 1878 provides that parties
contesting timber-culture entries thereunder shall give ¢ such notice as
shall be prescribed by rules established by the Commissioner of the
General Tand Office” Of those thus prescribed, rule 10 requires that

personal service shall be made in all cases, when possible, if the party '

be resident, and shall be by delivery of notice to such person. Rulel12

provides that ‘¢ notice may be given by publication alone, only when it

is-shown by the affidavit of the ycontesta)n"c, and by such other evidence

as the register and receiver may require, that personal service cannot -

be made.” These rules havein effect the force of a statute. They haye
been frequently passed upon by the Land Office under your immediate

- predecessor and by this department on appeal by Secretary Teller, as -

will be seen’ by reference to your office decisions in Hewlett” v. Darby

(1 L. D., 115); O'Dea . O'Dea (2 L. D., 286); and MeClure v. Fritze -
(11 C. L. O., 226), and the departmental decisions in Ryan v. Stadler (2
' L.D., 50); Vanghn v. Knudson (2 L. D., 228), and Sweeten . Steven-

son (3 L. D., 249,)—all of which decisions were made prior to that of
your office of August 19, 1884, except the case of McClure ». Fritze,
whick vas decided a few days ufterwards. -
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In a,ll of those cases it has been uniformly beld that it must aﬂirma.
tlvely appear that: proper efforts had been made to obtain. personal
service before publication could be resorted to, and that the acts relied
upon must be stated that thereon it might be determined whether they
showed the exercise of due diligence in that behalf, npon Whlch showing

.alone, publication could be made. :

The rule thus established and adhered to in these decisions is too
well settled to admit of any question in relation thereto, or to need any-
thing to be added in support of it. It is, however, a matter of surprise
that your predecessor, in the case under consideration, should have

~ignored or utterly repudiated them, deciding the case adversely to their

plain language.. The case of Houston v. Coyle (2 L. D., 68), on which
he bases his ruling is not applicable to the one under consideration.
There personal service had been made upon the defendant, and the
objection was that corroborative affidavits had not been filed with the
affidavit of contest. Here there is no pretense of personal service, but
a substitute therefor was sought to be availed of without complying
. with the necessary pre-requisites, on the pertormanee of which depended
the right to an order of publication.

With regard to the second point of the motion to dismiss, the only
material and specific- allegation of the contest affidavitis “that smd
Fred. Castle has not broken five acres of said tract within one year af-
ter date of entry.” When it is recalled that this entry was made March
18, 1880, and the contest notice issued in July, 1883, it will be seen that
more than two years had elapsed since the expiration of the first year,

during which it is charged, the alleged default existed and no contin- - -

uance of same up to date of affidavit or contest is averred. With-
out such averment the affidavit is insufficient to base a contest on, as
has been frequently held by decisions of the Department, following and
extending that of Galloway ». Winston (1 L. D., 169), as shown in
‘Worthington ». Watson (2 L. D., 301), and Peck v. Taylor (3 L. D., 372).
The other allegations are either irrelevant in a contest against a tim-
‘ber culture entry, or are too general in character to give the defendant
notice of what default he is charged with. Especially is this true with
regard to the charge that the land is ¢ wholly abandoned,” which it is -
insisted in the decision of Angust 19, 1884, with more earnestness than
force, “is a substantive charge of" fallure to comply with the law during
the perlod mentioned.” Concede the truth of this, and it is not yet speci-
fied in what respect the defendant failed ¢ to comply with the law during
the period mentioned.” - This centention as to the general allegation of
¢ wholly abandoned ” is not now. presented for the first time, but has
» been made several times before, and passed upon adversely. ‘The rule
adopted in relation to it, and other general and indefinite charges, is
too well settled and known in the practice of this Department to need
repetition here. It is well stated in the decisions of your office in the
cases of ‘Austin ». Rice (9 C. L. O. 151) and Gould v. Weisbecker (1 L
-D. 142),
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- Two decisions of more recent date would appear to have weakened
this 1u1e, ‘but they have in faet strengthened it. - In Hanson v, Howe
(2 L. D, 220), it was held that allegations pearly similar to those in . -

the present case, with the general assertion that the defendant had
“wholly abandoned ” the land were broad .enough to sustain a charge
of failure to comply as against the attack of a stranger to the record,
though it ‘would have been otherwise if the defendant hlmself had. ob-
jected on the day of hearing. In Bennett v. Gates (3 L. D., 377),

“wholly. abandoned?” was held to be broad enough to cover every faﬂure i
to comply and to show the continuance of a specific allegation of a fail-
ure to break five acres. during the first and second. years to the date of -

- contest, as here contended.” This decision was made February 4, 1885,

~and on the eleventh of the same month, Secretary Teller virtually over-'

raled if, stating that said decision had been made under exceptional

clrcumstances ‘and was not to be considered as changing the long.set-

tled rule which requires the charges in the affidavit. and notice to be

specific. He said “the requirements of a specific charge, including. '
failure on the part of the entryman until the date of the initiation of:

the contest has been, and very properly should be, insisted upen for -
- the purpose of avoiding. the expense, delay and vexation of a hearing

upon frivolous and insufficient grounds.” = See same case on review (3
L. D., 878).  In this review I concuar fully. ' ‘
There are further defects in the contest affidavit of Parker, which,
though not necessary to pass upon in order to delermine said cause,
should be referred to, inasmuch as your oifice has made rulings in, rela-

tion thereto which have been published, and if followed would lead to .

‘confusion and mischief. =
There is no date to the affidavit of contest, none to the jurat, and no

endorsement to show when the affidavit was filed. On this. state of -
facts your office held that a date was not necessary in either the affida-"

. vit or the jurat, inasmuch as the contest dated from the issue of the
.notice therein.

There may be instances: where dates are not essentlal in the. afﬁdavm :
nor the jurat thereto, but they have not been met with or read: of in my.
experience. Certainly in this case and in all contests where.time. is of”

the essence of the matter to bé inquired about, the date, especmlly of
 the jurat, is of the first. importance. Otherwise an affidavit might be
made before the time when an entry was liable to contest, and reserved,

- trusting to the. happening of the hoped for epntingency When the poten- -

tial allegations would be available. There are numerous decisions hold-
.ing that where.in a. contest against a homestead entry for abandonment
- it was apparent the attidavit bad been sworn to within six months.after
entry; orin a contest against a timber-culture entry for non- compliance
it was sworn to within twelve months after entry, the issuing of notice
after those periods would not cure these defects. It is thus seen how

- important the date is in ‘the affidavit or jurat, and iurﬁher that whﬂe'l '
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contests properly date from the issue of notice thereof, that fact in no
wise affects. the date of the affidavit or other papers filed, If this be so
where the affidavit is dated prematurely, by what rule is it.to be pre

sumed in the absence of any date whatever, that if a date had been
given it would have been a proper-one? On the contrary, the.rule is,
as I understand it, that a party seeking to contest an entry must show
,afﬁrmatlv‘;ly by hls papers asserting such right, that he is then entitled
to its exercise, and not leave the office to ascertain this from presump- -
tions or assumptions; and in the absence of such showing he has failed
to establish his legal status as contestant. I musthold in this case
that the absence of any date whatever to either the affidavit proper
or the jurat thereto.is ‘such a defect that contest cannot be sustained
thereon—said objection having been embraced in the motion to dismiss.

Tt is further stated in said decision that ‘there is no evidence that
a copy of the notice was posted on the land for two weeks, as required
by law;” and then it is added, as matter of law, that “gsuch.posting is
“no. part of the legal notice which in case of publication is ‘alone the
published -notice,” and reference is madé to the office decision of But-
terfield and Phelps. (2 L. D. 229).

Here is error of both fact and law. The record dlsclosed the fact
that notice was posted on the land for thlrty days before hearing. The
reqmrement that a copy of the notice shall be posted upon the land is
just as imperative, under rule 14, as advertisement under rule 12. The
proper basis for an order of publlcamon, the publication by advertise-
ment, the sending of copy by registered letter, and the posting of copy
on the land, are all constituent and essential parts of * notice by pub- -
lication”; and ‘the absence of any one of these essentials makesinopera.

tive the efficacy of the others, if the defect be not waived. See Wallace .

v. Schooley (3 L. D. 326).

The ex parte testimony of the plaintiff, having been taken in a pro-
ceeding of which defendant had no legally sufficient notice, is not to be-
considered. Tt is at' best most meéagre and unsatisfactory, being. the
single deposition, of Parker, corroborated in a general way by his two
‘attorneys of record. Whatever of weight this testimony might have
had is utterly destroyed:by the ex parte affidavits filed by Castle in
response to those filed by Parker, with his “application for review be- ..
fore your office. I am satisfied from the. former of the good faith of -

" Qastlein his efforts to comply with the requirements of the. law, even
~if he had not done so before contest.

The anomalous character of this case, its many 1rreorular1t1es and
‘errors of law as found in the rulings of your office, the brief, inad-
vertent and unsatisfactory manner in which the same were affirmed so
recently by my predecessor, all clearly mak.e'it a case for review of the
former Departmental decision.

_ Said decision is hereby revoked, that of your office reversed, and the
contest of Parker dlsmlbsed ,
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RATLROAD INDEMNITY SELECTIONS.
CIRCULAR.
Acting Qommissioner Walker to registers and receivers, August 4, 1885.

Before admitting railroad indemnity selections in any case you will
require preliminary lists to be filed specifying the particular deficieneies
for which indemnity is claimed. You will then carefully examine your

records, tract by tract, to ascertain whether the loss tothe grantactually

exists as alleged. You will admit no indemnity selection without a

proper basis therefor. If you are in doubt whether the company is .

entitled to ‘indemnity for losses claimed, you will transmit the pre-
liminary lists to this office for instructions, and will not place the selec-
, tlons upon record until directed so to do.

Where indemnity selections have heretofore been made without speei-

fication of losses, you will require the companies to designate the;

deficiencies for which such indemnity is to be applied before further
selections are allowed.
The selecting agent applying to make mdemmty selections must state

in his affidavit attached to the list presented that the specific losses for

which indemnity is claimed are truly set forth and described in said list,
. and that said losses have not heretofore been indemnified in any manner.

Where deﬁeiencies exist, for which indemnity is allowed by law, the
‘lien selections must be made from vacant unappropriated land within

proper.sections and limits nearest the granted sections in which the loss )

occurred. - You will be careful to see that this rule is strictly complied
with, and will reject all selections not made in eonformity thereto.
Anproved :
L. Q. C. Lamawr,
Secretary.

TTMBER CULTURE~AREA CULTIVATED.

JOHNSON 9. KONOLD.

Where the evidence showed that the entryman had in cultivation an excess over the

reqms1te number of living healthy trees, though covermg more than ten dcres,
the entry was held mtmt

Acting Sec'rétary_ Muldrow to Commissioner Sparks, August ',7, 1885.

"I have considered the case of Gustaf Johnson o. Frederic O. H‘
Konold involving timber culture entry of defendant, made May 4, 1874,

“upon the SE. % of Sec. 10, T. 100, R. 40, Des Moines land district, Iowa, g
on appeal by Johnson from your office decision of October 29, 1884, ad :

verse to the contestant
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Defendant proved up his timber culture claim’ March 5, 1883, and
obtained his final certificate, No. 11, for the same. On May 1, 1883:
the contestant filed in the local. ofﬁce an affidavit of contest, alleging
in substance as follows: That he is well acquainted with the tract of
land in controversy; that the contestee herein did not cultivate or pro-
tect the timber on said claim, nor replant it after it had been burned
~ during the years 1879, ’80, ’81 and ’82; that there is but nine acres of
this claim upon which any trees of value can be found; that upon
said nme acres there are but two .thousand (2000) living a,nd healthy
trees; and that the whole number of trées, living and dead, upon the
quarter section is four thousand six bundred and forty (4 640).. He
. further asked, under the 35th Rule of Practice as amended December
28, 1882, that the proof be taken before the clerk of the district court
of Usceola county, Towa. At the same time, he also filed his applica-
tion to enter the same lands, under the tunber culture act of June 14,
1878,

This affidavit, together with an apphcatlon for instructions, was, on .
June 1, 1883, sent up to your office, which on June 13, 1883, instructed
the local land officers to order a hearing in the case. In this hearing

‘there were certain little irregularities, all of which appear to have been
waived, and the case was finally submitted on its merits.

The testimony in the case is somewhat conflicting. The gist of the
contestant’s evidence as shown by the testimony of himself and four
other witnesses goes to support the affidavit of contest. On the other
hand, the testimony of the contestee and some five or six witnesses is
to the effect that there were about twenty-five or thirty thousand trees
planted on the section, covering a tract of about forty acres; that the
trees had been culmvated and protected as well as circumstances would
permit ; that in one or more instances the fire broke into the timber
grove and did some destruction; that in many instances the trees,
which had been burned -over, sprouted up agaun the next year, and
became thrifty and healthy trees; and that there are now about -eight
_ thousand (8000) trees in good condltlon on the wholé tract, many of
them from fifteen to twenty feet tall, coverlng at least fifteen or twenty
acres.

In view of the conflicting testimony, and reeogmzmg the universal
rule of evidence; “ That the burden of proof is upon the party holding
the affirmative of the issue,” under which ruleé the contestant must
make out by a fair preponderance of the testimony a satisfactory case
of failure to comply with the timber culture act, and which I think he
has failed to do, I see no error in your office declslon before mentioned.
I accordingly affirm the sare, and direct the contest to be dismissed.
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" ENTRY IN EXCESS OF QUARTER SECTION—VOIDABLE.
CHARLES HOFFMAN.
In fractional sectlons an entry must appromma.te one hundred and: sudy acres ag

nearly as practicable.
An entry in excess of a quarter section isnot void, only invalid asto such €XCess.

.The land embraced within-an entry which covers more than a quarter section is re-

served from the appropriation of another until such excess is relmqulsh,ed or the
entry canceled.

Secretary Lamar to Commvissioner Sparks, August ‘_7 , 1885."

I have examined the appeal of Charles Hoffman from the decision of
your office dated September 26, 1884, rejecting his application to make
homestead of the S. & of the NE. 1 of Sec. 5, and the S. % of :the NW.

4of See. 4, T. 112 N., R. 67 W., Huron land district, Dakota Territory.

- It appears from the record, that on May 17, 1882, Martin L. Hursh
made homestead entry No. 19,965 (Mitchell series) for the NE. 1 of said
section 5, containing 230.14 acres, which was commuted to cash entry No.

4143 on September 13, 1883, by Naomi Hursh, widow of the deceased .

entryman. Said cash entry was ,madvertently allowed by the district

land officers, as the original homestead entry of Hursh had been sus-
pended by your office letter of August 9, 1883:

~ April 26,1884, your office advised the register and receiver that be-

cause they had allowed said cash entry while the homestead entry was

suspended, Mrs. Hursh would be allowed an addiftional sixty days in

~‘which to elect which contiguous tracts she would retain.

On October 2, 1884, the register reported that no action had been
taken on said decision of April 26 by said party.

On December 1, 1882, John W. Gosslee made homestead entry No.
1373 for the NW. % of sa1d section 4, containing 230.66 acres, and the
same was suspended by your office on August 9, 1883,

On May 8, 1884, Gosslee relinguished the S. 3 of his, tract and on
May 14, 1884 Claud R. Gosslee made. timber culture entry Noi 5,119
for the tract so relinquished, which was also relinquished by hlm ot
July 10, 1885. '

. On September 26, 1884, sald Hoffman made his said’ apphcatlon,
whmh was rejected by the district land. officers, because. the land ap-
plied for. was already covered by said homestead entries. On appeal
your office affirmed the decision of the district land officers.
~‘Sinee Claud R. Gosslee has filed his relinquishment for the tract ém-
braced.in kis timber culture entry, it will be unnecessary to consider

any of the. specifications of error except the first, which is as follows: -

error *in holding the entries of Hursh and Gosslee a bar to another
entry while they remain extant upon the records.”
It is strenuously insisted by counsel for the appellant that the prior
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entries of Hursh and Gosslee were void ab initio, because.each eovered
mueh more than the law allowed. Such contention is untenable. The
land was subject to entry under the homestead laws, and said homestead
entries were allowed by the district land officers acting within the
scope of their jurisdiction. The whole entry was not void, only invalid
as to the excess over one hundred and sixty acres- When the entry-
man relinquished the excess, the entry for the remainder became vali:
dated.. Until the relinquishment of the particular tract necessary to

approximate the entry to one bindred and sixty acres is filed in the =

listrict land office, or the emntry canceled, the land covered thereby is
not subject to entry by any other a,ppheant

It was decided by the United States Supreme Court in the case of
Wileox ». Jackson (13 Peters, 511), that the register and receiver in
deciding upon pre-emption claims acted judicially, ahd that while act-
ing within the sphere of their jurisdiction, their judgment is conelusive
when it comes collaterally into question, so long as it is unreversed.
The sawe court, in Elliott et al. v. Peirsol ¢f al., (1 Paters, 340,) held
' that ¢ where a court has jurisdiction, it has a right to decide every
question whieh oceurs in the cause; and whether its ‘decision be correct
or ‘otherwise, its judgment, until reversed is regarded as bmdmg in
- egvery other court.”

The authorities cited by the counsel for the- appellant do not mil:
itate against the doctrine above -stated. In the case of Benjamin C.
Wilkins (2 L. D., 129), this Department reviewed at length the several
statutes pertmmng to the subject and held that *a ¢ quarter section’ of
- public land is under the homestead laws one hundred and sixty acres.
In fractional sections, an entry must approximate one hundred and sixty
acres as nearly as practicable” But in that case the Department did
not hold the entry to be void, as is asserted by counsel for the ap-
pellant, on the contrary, the entryman was allowed sixty days from
notice of the Departmental decision to rehnqmsh ‘the excess covered by,
said entry.

It was clearly 1rrewular to ‘allow sald cash entry while the or1g1nal
homestead entry of Hursh was suspended. But that error can not avail
the applicant, for the land applied for was not public land at the date
of his application. It was also error to allow said timber culture entry
while the prior application of Hoffman was still pending, but since said
entry has been relinquished, 1 see noobjection in allowing Hoffinan’s
application. for the 8. % of the N'W, i of said section 4, subject to -any
valid adverse rights. .

. It does mot appear that Mrs. Hursh has rehnqulshed the excess of
land covered by her cash entry. She will be allowed thirty days from
. notice hereof to:so reling uxsh as to approximate her entry to one hundred
and sixty acres, and upon her failure to do so, her entry should be
caneeled. :
‘With the above modlﬁcamon, your decision is afﬁrmed

[
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RAILROAD GRANT—PRIVATE CLAIM.
ATLANTIC & PAC. R. R. Co. ». MOoCABE.
MG(JABE v. NICHOLS.

The land in ¢sntroversy was at the date of the railroad grant and of definite location - -

reserved, being then within the elaimed limits of an unadjudicated Mexican grant.
The Department will not take action upon an appeal from an mterlocutory decision.

Secretafry lLamar o O’omm@sswner Sparks, August 7, 1885.

I have c’onsidered the case of the Atlantic and Pacific Railroad Com-
pany v. H. E. McCabe vs. 8. M. Nichols, involving certain lands in See-

tions 28 and 29, T. 8 N., R. 34 W., S..B. M., San Francisco, California, -

on appeal by the railroad company and by McCabe from your office de-
cision of March 12, 1883. A brief history of the facts is as follows:

The land falls within the twenty miles or granted limits of the grant
as claimed by the railroad under the act of July 27, 1866 (14 Stat., 292).
A map of the definite location of the railroad opposite said land was
filed August 15, 1872, and was followed by Wlthdrawa,l of the odd num-
bered sections December 9, 1874,

The land was also’ w1th1n the claimed limits of the Rancho Mlss1on de

la Purisima, as surveyed in November, 1874, by W. H. Norway, and

was by decision of your office of date May 31, 1881 awarded to the
rancho claimant.- That decision was, however, reversed by this De-
partment July 19, 1882, in a decision holding that the modified survey
of said rancho, made by Norway in June, 1875, excluding the land in
question, was the correct survey, and directing that patent issue in ac-
 cordance therewith. - Patent issued accordingly, October 12, 1882, for
- said Purisima rancho. The northern boundary of said rancho as pa_t

ented forms.the southern boundary of the triangular piece of land now
" known as public land in township 8,in which the tracts in dispute lie.
Said triangle of public land has for it northern boundary Rancho Todos
Santos de San Antonio, patented December 20, 1876, and for its western
boundary Rancho Jesus Maria, patented September 7, 1871,

. The Railroad Company: claims in effect that said land was not within

the claimed limits of any of the ranchos named, eitherat the date of theact

(July 27, 1866,) making the grant to the rallroa,d or at the date (Au-
gust 15, 1872,) when the map of definite location of said road was filed,
and therefore that the tract in- dispute in Sec. 29 was not excepted from
the grant, but passed to the company.

In behalf of claimant Nichols, it is averred that the land in contest
was originally within the exterior boundaries and formed a part of the
Todos Santos Mexican: grant, and was not finally excluded from  said
grant- until December 20, 1876, when patent issued for said rancho.
Hence, the railroad company, whose right under its grant did not attach
prior to. August 15, 1872, (date of definite location] could nob attach to
this land, it bemg then in reservatlon.
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+ In’'behalf of MeCabe, as between him and the railroad company, it is
averred that the land in question was excepted from the railroad grant,
by reason of its being within the claimed limits of ’che Mission dela
Purisima. .

In a decision made by this Department on the 23d of July, 1873,
. adopting the views of the then Assistant Attorney General for the De-
' partment, presented on the 21st of the same month the guestion as to
- conflicting surveys and boundaries of several ranchos lying contiguous
and in the vicinity of the lands in question, (among them Rancho la
Purisima,) was very fully discussed.

In that declilon it was held and very distinetly announced that Rancho
la, Purisima was a sobrante grant; that many grants had theretofore
been made by the authorities from the lands of the Purisima Mission,
among them the Lompoc, Mission Vieja, Santa Rita, Todos Santos
and Los Alamos, and that the residue was sold and then granted to the
purchaser.

Upon this theory, said residue was the sobrante which passed under
the Purisima grant, its quantity and boundaries depending. upon the
location of the colindantes, or adjoining ranchos. The necessary con-
clusion from that finding, it seems to me, must be one of two things—
either the land in question wd within the Todos Santos claim, orit was
within the Purisima claim. -In either case it was excepted from the
railroad grant.

My predecessor, Secretary Teller, in his decision of July 19, 1882, (1
L. D.,234,) considering the question of survey and boundary of Ra,m,ho
de la Purlsuna, construed and applied the term ¢ sobrante,” as nsed in
' Departmental decision of July 23, 1873, and held that while La Puri-
sima might be regarded as sobrante, in the sense that it applied to the
surplus land limited by the lines of the surrounding ranchos, it could
not be regarded as sobrante in the sense thatit included or was intended
to include any lands lying outside of and beyond the exterior limits of
the surrounding ranchos. On.this point he used the following lan-
guage: “It can not be claimed that the Secretary meant by such lan-
guage to hold that La Purisima could be extended beyond the interior
. lines or sides looking toward each other of the surrounding grants
named by him.”

He further observed that the decree of confirmation was for lands
“ bounded by the Ranchos Lompoc, Santa Rita, Todos Santos and Las
_ Alamos.” In this sense he seems to have recognized the sobrante char-
acter of the Purisima grant.

Upon a full consideration of that branch of the case before me Whlch
relates to the claim of the railroad company to any portion of the land
involved, under the grant of July 27, 1866, I am led to the conclusion
that said land was at the date of said grant and of definite location of
the line of road in reservation, as being within the claimed limits of an
unadjudicated Mexican grant, and consequently that it was excepted
from the railroad grant.
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As to the contest between McCabe and Nlchols, whose elaims are in
conflict as to Lots 4 and 5 and the NE. 1 of SE. 1 of Sec. 29, T. 8 N, R.
34W, ,it appears that the first named clalms under soldier’s dec]aratory

- the above deseribed land in connection with the W. & of SW. 4 of Sec.
28, and that the latter claims the same land in Sec. 29, and in addlhon
thereto the E. % of NE. 1 of Sec. 29 as a homestead, he having made
entry. Your office deCIbl()n allowed McOabe's sold1er’s filing to be -

. placed of record but held that if he should desire to make entry after

filing, it would be necessary for him to first contest the entry of Nichols.

From this McCabe appealed, claiming that Nichols and not he sbould

be made contestant.

In the argument in the case as oefoxe me it is brought te my atten-
tion that McCabe within time presented his application to make homie:

‘stead entry pursuant to hissoldier’s declaratory, and that, his apphcatmn .

having been Tejected because of the prior entry of Nichols, he appealed -
to your-office. - On that state of facts and in that case.the relative
rights of McCabe and Nichols will necessarily be considered by your
office, if they have not already been there adjudicated, and the whole
case as thus presented may ultlmately call for Departmental action on
- appeal.
~ For this reason I deem it unnecessary and unWlse to pass.at this
time upon the question raised between them and now before me, espe-
cially as it is' rather interlocutory in its character. The case as pre-
sented to your office on the last appeal will. involve the consideration
" of the contest on its merits in every particular.
I therefore remand the case, without decision except as to the elaum
of the railroad. company, which I decide to be invalid, and to that ex-
tent your office decision is affirmed.

"COAL LAND ENTRY.
LEZEART ¢. DUNKER ET AL.

In case of an application fo purchase under Sechon 2347, w1th0ut having filed de-
elaratory statement, no rights are acqmred by virtue of alleged prior possessmn,
as against adverse c]mmants who filed within the statutory period.

.The effect of Teservations for school purposes where: sections sixteen and thirty six
‘ contain mineral will not be consxdered where the locations are made prior to
survey. :

'Secrétary 'Lqmow to Commissioner Sparks, August 7, 18385,

I have. considered the case of Luman H. Lezeart v. Ernst. Dunker, '
’hil Harleman, John Rechman, Jobhn Wellbome, Fanny G. Roberts,
and Josiah W. Tripp, composing an association, also Charles P. Pixly.
and John G. Feiro, as presented by the appeal of Lezeart from the de-. .
cision of your office dated October 6, 1883, reJectlng his apphcatlon to.
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purchase as coal land the W. %.of the NW. 1 of See. 36, and the W. 3 of
the SW. 4 of Sec. 25, T. 21 N, R. 116 W., Evanston land distriet, Wyom
ing Termtory

It appears from the record that the approved township plat of survey
was filed in the loeal land office on April 7, 1882.

On May 12, 1882, said association filed its coal declaratory statement
No. 36, for the W%‘ of Section 25, the E. § of the NE. { and the E.} of the
" SE. 1 of section 26, the W. } of the NW. % of section 36 and the E. ¥ of
the NE. % of See. 35, Tp. 21, N., R. 116 'W., alleging possession and loca-

tion on June 9, 1877. ‘

- On June 1, 1882, John G. Feiro filed his coal declaratory statement -
No. 46 for the SW % of Sec. 25, in said -fownship, alleomg possessmn
and: location on March 26, 1881. '

On June 6, 1882, Oharles P. Pixly, by his’ a,ttomey in fact; BEdward
Carroll, filed his coal declaratory statement No. 69, for the NW. 1 of Sec.
36 in sa1d township, alleging possession and loeation on May 1() 1881.

’ Un July 24, 1882, Lezeart filed his said application to purchase under
Section 2347 of the Revised Statutes of the United States.

On the same day Lezeart filed his affidavit, duly corroborated, set-
ting forth the fact of the prior adverse filings; that he made said
application to purchase in good faith; that he came into peaceable
possession of said tract on March 9, 1881 and has by his agent ever.
since remained in possessmn thereof that he has expended in labor
and improvements in developing mines on said tract the sam of four
hundred and eighty dollars, and he therefore asks a hearing to. deter-

_ mine the rights of the several parties claiming said tract. -A hearing
was duly held at which said parties appeared either in person or by

attorney and offered testimony. Upon the evidence submitted, the

district land officers decided in favor of Leézeart, and on appeal your -
office reversed their decision and held Lezeart’s application to purchase
for rejection. From sai'd decision of your office, Lezeart duly appealed.

The grounds of error insisted on by the appellant are:

1st. That Lezeart was the only person in possession of the tract in
controversy prior to and since the township plat of survey was filed -
in the distriet land office up to the date of said contest.

2d. That Lezeart had a preference right of entry of said tract for
sixty dayQ from the date of the filing of the township plat of survey in
. the district land office, and that any filing prior to the explra’mon of
said sixty days could confer no rights as against: him.

3rd. That if contestants acquired any rights to said property, they
must assert them as intervening claimants. '

The evidence shows that Lezeart, about March 16,1881, made a con-
tract with Bdward Carroll to, locate and improve a coal clalm Some
time during the same month, Carroll located the slaim for Lezeart, upon
the tracts in eontroversy. Carroll swears that about two months after-
wards Lezeart refused ¢ to put up some money,” and sald that he did

1819 L. D—T
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. not know as he wanted any interest in coal land, and that “ he did no#
think there was anything in it,” so Carroll took Lezeart’s notice down
and put Mr. Pixly’s notice in place thereof. Tt does not appear that
Lezeart ever saw the land, except when passing over it in a railroad
car in June, 1882, and his testimony in many respects is contradictory
apdunsatisfactory. It is not shown by afair preponderance of the testi-

mony, that the adverse claimants did not have possession and make the

,requiredim_provemehts as alleged by them. - Lezeart madehis application
under section 2347 of the U. 8. Statutes, and he acquired no rights by vir-
tue of his alleged prior possession as against the adverse claimants, who

filed their declaratory statements within the time preseribed by law. -

A portion of the land applied for by Lezeart is within section 36, which
was reserved for the purpose of being applied to schools in said Terri-

tory. (Section 1946 U. S. Revised Statutes.) It will be unnecessary

to discuss the question as to the effect of said reservation where sec-

tions sixteen and thirty-six contain mmera] but no locations have been

made thereon prior to survey, for the reason that in the case at bar the

locations were made prior to the filing of the township plat of survey.

_in the local land office, and your office was advised on July 30th last,
that such locations prior to survey were not intended to be mcluded in
the order of suspension dated March 24, 1885,

Said decision of your office is accordingly affirmed.

RAILROAD GRANT—PRIVATE CLAIY,
SOUTHERN Pac. R. R. Co. v. CUMMINS.

Legal sub-divisions of odd-numbered sections within railroad limits, lying upon the
original boundaries of arancho, the maj orportlon whereof are W1th0ut such bound-
aries inure to the railroad grant.

Acting Seoretary Muldrow to Commissioner Sj)drks, August 10, 1885,

I have considered the motion for a review of Departmmental ‘decision
of February 14, 1884, in the case of the Southern Pacific Railroad Com-
pany, Branch Line, ». David ‘8. Cummins, involving the NW. 1 of Sec.
25, T.1 N., R. 10 W., 8. B. M., Los Angoles district, California.

The decision in question. found, upon your office’s statement of fact, '
that the said NW 1 was “within the exterior or claimed limits of the

Rancho Addition to San José, as surveyed by U. S. Deputy-Sarveyor

Thompson in August, 1868; but was subsequently excluded therefrom

by Wheeler’s survey thereof, made in Oectober, 1874, (pursnant to De-
partmental decision. of September 20,1872, in the case of Dalton .
Haines et al.,) which survey was approved and patented by your ofﬁce
Jecember 4, 18757

Said motlon urges, however, (mter alia) that as to the N. } of the NW,
Py of said sect1on, such ﬁndmg was an madvertence inasmuch as the
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Department has sinee found by its decision.of March 3,1884, in the case
of the said company against Shorey, (11 C. L. O., 11,) that only the
minof portion of the N. 4 of the NE. % of the aforesaid section 25 was
within said ramcho, as surveyed by the Sd:ld U S. Dcputy Surveyor
Thompson.

Scrutiny of your office records shows that the major portion of the
two forty-acre tracts comprising the said N. £ of the NW. 1 of the said
section 25 is without the claimed limits of said rancho, and under the

rule that 1nvar1ab1y obtains in such cases, the said tracts inure to the o

railroad grant. .
" Asstated in the Shorey case: ¢ Your (office) decision was based upon
the invariable rule that all legal subdivisions of odd-numbered sections
within railroad limits, lying upon the original boundaries of a ra,ncho,
the major portion whereof are without such bounda.nes, inure to the
railroad grant.”

- Inasmuch as ‘ohe said N. 4 of the NW. L in questlon unquestionably
falls within such category, said motion is accordingly granted to the
extent specified.

i
i

REVIEW.
CLEAVES ». FRENCH.

Application for review of departmental decision’ of April 30, 1885
(3 L. D. 533), denied by Acting Secretary Muldrow Argust 10, 1885. '

" PRACTICE—PENDING CONTESI.

DURKEE ». TEETS.

Two contests should not be allowed at the same time against the same entry, but an
affidavit of contest offered during the pendeney of another suit should bé re-
ceived and considered upon the disposition of the pending case, .

Secretary Lamar to Commissioner Sparks, August 17, 1885.

. In the case of George W. Durkee ». Edward Teets, involving the
SW % of Sec. 28, Tp. 113, R. 60, Huron, Dakota, wherein the Depart-
ment, under date of Aprll 30, 1885, (3 L. D. 512,) ordered a hearing, a
motion for review has been filed on behalf of Teets. '

Reference to the decision in question shows that Teets made home-
stead entry for the land desecribed, and that during the pendeney of a
contest, concerning said land, which arose between Teets and one Camp-
bell, Durkee began a contest against Teets on the allegation of aban-
donment. It was held that the local office properly allowed Durkee to
file his affidavit of contest, but erred in allowing him to proceed with

" his; suit before the Oampbeﬂ contest was finally determined ; but that
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as the latter contest had in the meantime been detérmined_ favorably
" to Teets a hearing should be had on Durkee’s allegatlon of abandon-

-~ ment,

Against this decision it is urged that the pendency of the Oampbell
rontest barred the initiation of contest by Durkee, or in other words
two contests should not be permitted at the same time against the same
entry, and that therefore the order for a hearing should be vacated.

The decision in effect is in keeping with the doctrine upon which the
inotion rests, for it was expressly stated therein that no action should -
have been allowed on Durkee’s affidav it until after the pending suit
was disposed of, but when such case was out of the way there then ex-
isted no obstacle to the allowance of the second contest ;. and said de-
cision in ordering. the hearing went no farther than to recogmze the
" rightt of Durkee to file his affidavit of contebt aud have it cons1dered
when the record was cleared of pending contests

The motion is dismissed.

RAILROAD GRANT—PRIVATE CLAIMS.
SOUTHERN Pacrrio R. R. Co. v. Nmio.

At the date the grant became effective the tract in question wasreserved, bemg then
included within the alleged limits of a private. claim.

i ‘Act@'ngv Secretary Muldrow to OOmmissioner Sjparks, A,ugu_s_t,20, 18856.

. I have considered the motion for a reconsideration of Departmental
decision of Febroary 7, 1884 in the case of the Southern Pacific Rail-
road Company, Blan(,h Line, ». John Nimmo, involving the NW % of the
NW % of Sec. 11, T. 1 S., R. 10 W., S. B. M., Los Angeles dlstnet Cal-
1f01‘n1a -

The decision in question was rendered under authomty of depart-
‘mental decision of Februaly 5, 1883, in the case of the said company v.

Eberle, (1 B. L. P., 63) and it was not until the Department had ren-
-+ dered the same, demed motion for review thereof and decided several

cases thereunder, that the genuineness of the certificate of the United: - ‘
States distriet court, referred to in the Eberle . declslon, Was called in

question. That was done in this wise

Under date of October 10, 1883, your ofﬁce transmitted supplemental
brief of -Henry Beard, of coumd for said company in this and sun-
dry cases involving certain lands situate in townships 1 N., R.OW.,
and 1 8., R. 10 W., 8. B. M;, Los Angeles, California, accompamed Wlth
a paper purportlng to be a certlﬁed or office copy of a certain decree or
order of the United States district court for the southern district of
"California made under date of November 21, 1867, in re The United
States ¢. Henry Dalton, which copy is a duphnme of another on file in
your office as part of the record in the Rancho Azusa case, (uertlﬁed
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sometime by the deputy clerk of said courf, no date being given,) bar-
ring, however, the word * jurisdicti on,” which occurs in the latter in-
‘stead of ¢ prosecution,” as in the former copy.
- 'The decision in the Eberle case was based upon the hypothems that
the Hancock or Thompson survey of said rancho was subject to the
. provisions of the 2d section of the act of July 1, 1864, (13 Stat., 332,)
since, as stated in said decision, said surveys “had neither been ap-
- proved by any of the United States distriet courts of California, nor by
the Commissioner of the General Land Office, at the date of the ap-
proval of the act in question, and as proceedings for the correction of
said surveys were ‘pending on the passage of this act in one of the said

district courts,’ it is quite manifest in the light of such express pro- "

visions that at the date the railroad grant became effective, the traetin
question was claimed in the proper, tribunal to be part of a Mexican -
grant, and that the claim was sub Jjudice, pending the adjustment of the
same.”

Such dlscrepancy havmg been thus called to the attention of this De-
partment, it directed your office per letter of March 3, 1884, to ¢ pro- -
cure and forward to this Department so soon as practicable a duly
authenticated copy of the original order in guestion, and ascertain
whether there be any indications of erasure or altera,tmn upon the face
of the court’s record.”

Agreeably to said direction, your office per letter of April 7, 1884,
transmitted (inter alia) duly certified copy of said court’s order or de—
cree, certified March 19, 1884, which appears in form following :

“At a stated term of the Distriet Court of the United States, Dlstmct
of California, held in the City of San Francisco, on Thursday, Novem-
ber 21s6: A. D.1867.. Present Hon.Ogden Hoﬂ"man, U. 8. Dlst Judge.

THE UNITED STATES '
v %121 S. D. L.‘O.'
HENRY DALTON‘ i ‘

The motion to dismiss the proceedings herein was thls day called for
hearing. Mr, B. L. Gould appearing on behalf of claimant and R.F. Mor-
rison, Esq., Assistant U. S. District Attorney, on behalf of the United
States; and after hearing counsel, it is decreed that the claimants ex-
ce‘pt10ns and all proceedings upon the survey herein be dismissed Jor
want of prosecution, and that the papers and proceedings in such sur-
vey be remitted back to the Surveyor-General for the Digtrict of Cali-
fornia.” ‘

Accompanying said. certiﬁca,be is a letter from the clerk of said court,
dated March- 24, 1884, to the surveyor-general for California, stating

" that the court record bore “no mark of erasure or of having been tam-
pered with.” ‘ i,
- The company’s resident attorney urges that the court’s action ren-
dered the surveyor-general’s approval of the Hancock sutvey of the -
Azusa rancho in J anuary, 1860, a ﬁnahty H a,nd that such approva] in
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" validated the Thompson survey of said rancho, as was held by this

Department January 4, 1882, én re Rancho Alisal. (1 L. D., 198.)

The question therefore arises : 'What effect, if any, does thls change

.of aection have upon the theory of the Eberle and kindred cases?

It is true that both the Alisal and Azusa surveys were in court under
the act of June 14, 1860, (12 Stat., 33;) and that the survey of the
former was approved December 9, 1865, and the exceptions to the latter
were dismissed December 9, 1864, as recited in the Eberle case.

Upon such state of facts 113 is true the Department held in the Alisal
case that a survey made and approved prior to the passage of the act
of June 14, 1860, duly published and ordered into the United States .
district court thereunder and pending at the date of the passage of the
act of July 1, 1864, was final; and in the language of the court in
United Sta,tes 2. Ha!leck (1 Wall., 454,) ¢ whatever question might be.
raised as to the jurisdiction of the district court to supervise the sur-
vey previous to that act, there can be none since its passage” Having
jurisdiction to approve the survey, 1ts decision was ﬁnal as to its cor-

" rectness.”

~ Itis contended, in behalf of the company, that if the court had dis-
missed the survey proceedings for want of jurisdiction, it would have

thereby recognized that of the Land Department, whereto it remitted
the same for adjustment agreeably to the provisions of the aforesaid.
act of 1864 ; whereas, the court having dismissed said proceedings ¢for
want of prosecution,” it thereby virtually recognized its own jurisdiction
and denied that of the Land Department, whose function was simply
ministerial, its provinee being merely to forthwith issue patent (as
of course) according to the survey approved by the United States sur-
veyor-general pursuant to the provisions of the 5th section of the-act
of June 14, 1860. And that, in this view, this latter action rendered
such approval of the Hancock survey in the year 1860 a finality, and
invalidated the Thompson survey, which it was not competenf for the
: Department to order. .

_But it will be observed that granting the fact that such proceedings
were dismissed for want of prosecution, and that the Hancock survey
was the only authoritative or competent and conclusive survey, exclud-
ing, as it did, the tract in question, the substantial fact remains, never- -
theless, that at the date the railroad grant became effective, and until
September 20, 187 2 the question touching its competency and accuracy

was actually being eontested and said tract claimed in the proper tri- -

bunal to be part of said rancho.. Hence sach claim was -sub judice
pending the adjustment of the same, and the tract excepted thereby
from the operation of the railroad  grant.

«Undoubtedly a tiaet of land embraced within a Mexwan or %pa,msh
grant claim.at the date a railroad grant becomes effective, is vxcepted
from the operation of the same; because such tract cannot be regarded
as 101m1ug a part of the pubhc lands’ of the United States, as such
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termn is defined by the U. 3. Supreme Court in the Newhall-Sanger
- cage”  Atlantic and Pacific R. R. Co. ». William Fisher, (1 L. D. 406).

“As before stated, the company’s grant became effective April 3, 1871.
The Hancock survey of said rancho was not approved and patented
by your office until May 29, 1876, and Eberle applied to make homestead
entry of the tract June 23, 1881. I am, therefore, of the opmlon that
the traet in question was reserved from the operation of the company’s
grant, and that the same formed a part of the public lands subject to
homestead claim when Eberle applied to enter the same as such.””
Eberle case, supra. A

As was said by the Department in its deelslon of May 24, 1881, in
‘the matter of Henry Dalton’s application to purchase, under the 7th
section of the act of July 23, 1866 (14 Stat., 218,) certain lands alleged
to have constituted a portion of the original grant of Azusa, but ex-
cluded from the final survey thereof: “Aftér prolonged controversy,

. -this Department sustained the Hancock survey September

- 20, 1872, and the plat thereof was approved by your office on May 29,
1876 »”

- Thus it again appears that the Department has invariably consid. -
-ered said tract to have been sub judice or reserved from the operation
of the railroad grant at the date the same became effective. I must
therefore decline to disturb my predecessor’e decision in question. The
motion is accordingly denied.

OREGON DONATION.
LovuisA A. BUCHANAN.

In every case of application under section 5 of the act of July 17, 1854 the Gleneral
Land Office should render deecision ; and in the absence of appeal such decision
will become final.

Where the application is- allowed by the district office and such action approved by
the Commissioner of Land Office the papers should be transmitted to the Depart-
ment for final aetion.

’ DeI)artmental 1nst1'uc1710ns of June 27, 1877, modified.

Acting Secretary Jenks to Gommzsswner Sparks, August 22, 1885.

On the 30th ultimo, your office transmltted to this Department the -
papers relative to the application of Louisa A. Buchanan, formerly
Louisa A. Pregy, to be permitted Lo locate one hundred and sixty acres
of land in Washington Territory, under the fifth section of the act of
July 17, 1854. (10 Stat., 305.)

Said appllcatlon was ﬁled in the district land office of Vancouver in
said Territory on June 17, 1885, and was “‘ rejected for the reason that
~ the mother. of the pebitioner has had the benefit of the Donation Act
- and that petitioner is not an orphan within the meaning of the act of
July 17, 18547

On June 19th last, the petitioner filed an appeal to your office from
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said dééision In said letter of transmlttal it is stated “T am of ’the‘

~ opinion that the register and receiver were right in their action in this

case, and therefore I recommend that the same be sustained. This ex-

_ pression of views, I regard as simply advisory, and under no eircum.

stances in my judgment can it become final, under the law, antil sanc-
tioned by the Department, and therefore I forward the papers in’ thls

- -case direct to you, without notice to the local office, notwithstanding
_said appeal.”

It is provided in said act that due proof shall be made to the satls

- faction of the district land officers,  subject to the decisions of the Sec-

" retary of the Interior.”

_upon the correctness of the judgment of the register and receiver upon

That proviso does not prohibit your office from rendering a decision

the proof submitted by the applicant. Ample authority for such ac-
tion may be found in Section 453 of the U. S. Revised Statutes, which

: prov1des that, ¢ the Commissioner of the General Land Office shall per-

form, under the direction of the Secretary of the Interior, all executive

dutles appertaining to the surveying and sale of the public lands of -

the United States, or in any wise respeetlng such public lands, and
also such as relate to private claims of land and the issuing of patents
for all grants of land under the authority of the Government.”

The action of your office is based upon the departmental instruction

found in the case of the orphan children of Robert and Ellen Owen, de-

cided on June 27, 1877. Those instructions are hereby modified, and

- your office will render a decision upon every application presented undet

said section, and in case the application is rejected and the party ap-
peals, the case will be duly transmitted to this Department for final
action. If no appeal is filed, the decision of your office will become

final. = The district land ofﬁcers should be duly notified of the decisions
~of your office and the applicants advised of their right of appeal. .

- If the application is allowed by the distriet land officers, and their
action is approved by your office, the papers in the case should bu
transmitted to this Department for final action.”

The papers in the case at bar are herewith returned for actmn by
your office in accordance with the views herem expressed

MINERAL LAND.
‘SANTA CLARA We ASSOGIATION . SCORSUR ET AL,

. On 1he ev1dence submitted it is held that the land in questxon is more valuable for

the mineral it contains than for agricultural purposes
Actmg Secretary Jenks to Commissioner bpaﬂcs, August 24, 1885
I | lmve congsidered the case of theé Santa Ola,m Mining Aswmatlon of

Baltimore v, Giacomo Scorsur, B. Scorsur, and Michael Sadielovich, in- -

volving the character of the land of certain portions of Secs. 30 and 31,

T8, R. 1 K., of Secs. 25 and 36, .8 8, R. 1 W,, and of Sec. 1, T.9
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8., R.1 W., M. D. M San anclsco, California, on appeal by the con-
testamts from the declswn of your office of December 18, 1884, affirming
the register and receiver’s action adjudging the tract to be mmeral

The only question presented by the papers in the case is one of fact,
as to whether the land involved is more valuable for mmeral purposes

or for .a.grloulture
. The testimony, which I have careful lv examined‘ is voluminous and
exhaustwe ]

It appears that prior to the ‘commenicement of this contest the re-
_ ceiver of the Santa Clara Mining Association of Baltimore applied to
file an applieation of said company for the lands in contestin this case,
which application was refused by the register, for the reason that a
portion of the land embraced therein had been applied for by parties
under the homestead and pre-emption laws, and that patent had already
issued to one Pedro Montoyo for the NE # of Sec. 25, T. 8 S,R.L W,
thereof. : '

Thereupon the present contest was initiated before the register. and
receiver, excepting therefrom said tract so patented to Pedro Montoyo
aforesaid. .

The testimony shows that the lands in question are loeated about smty
miles southeast of San Francisco, within a few miles of the city of San
. Jose, in Santa Clara County, adjoining the Capitancillos creek, and .
stretehing out in a southeasterly direction therefrom, embracing 957.32
acres. That the country is rough and mounta,inouq, cut into by nu-
merous deep, precipitous gulches and (,anonb, and covered to a great
extent by dense brush, ¢haparral and serub oak. That there are ocea-
sional patches of ,falrly good soil, varying from one to twenty acres in
extent, but that the great mass of the soil is thin, and unfit for cultiva.
tion. That the land is situated in a mineral belt embracing within fonx
_miles the “Guadalupe,” “ New Almaden” and * Henriquita” quick- -
silver mines, all noted for the amount of qmcksﬂver produeced from
them. ’.I.‘hat 1mmedlately to the northeast of said lands lies the Guad-
-alupe mine, also the property of the Santa Clara Mining Association.
That from said Guadalupe mine there extend in a southwesterly -
direction, three distinct ore bearing zones, penetrating and passing
through said Section 30 of the lands incontroversy. Thatseveral of the
tunnels of the Guadalupe mine penetrate Lots 7 and 8 of said land to a
distance of three or four hundred feet; that many car-loads of cinnabar
have been taken from these tunnels, and that within ten years some forty
or fifty thousand flasks of metal have been taken from the lands south of
the Capitancillos creek. That the company has spent $1,500,060 on its
whole claim and that $100,000 of that sum have been expended in de-
veloping the mineral resources of the public-land in questlon Some
. seventeen witnesses, including civil engineers, surveyors, mining ex-
" petts, practlcal miners, assayers, mining engineers, the deputy county.

assessor, and nelghhomng farmers, all . acquamted with the land, testi-
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 fied, on the part of claimants, that the formation of these lands is similar

to that of the surrounding mineral bearing lands ; that numerous speci- -

mens, produced in evidence, from croppings in various parts of sections
30 and 31, contained mineral, or indications thereof; that each lot and
“each ten acres of each lot is more valuable for mineral purposes than

for agriculture, and that, as a fact, agriculture had been prosecuted 1

thereon to a verylimited extent. The witnesses on the part of contest.
ants were principally neighboring farmers, none of whom claimed to
* be mining experts. . Their testimony is to the effect that several tracts

have been cleared and cultivated ; that much more of the land is fit for

cultivation, and is more valuable for agriculture than for minerals.

It is urged, in view of the fact that this land adjoins certain quick-
silver mines, it would have been worked long ago if it had any mineral
value, and that the bad faith of the company in this matter is shown
by the fact that they have so failed to work said land. - This wounld be
a weighty objection were it not for ‘the further fact that for the past

seven or eight years—since 1875—the company has been actively en--

gaged in developing the mineral resources of these lands and the lands
immediately adjoining them on the northeast.

The testimony is conclusive that the land is more valuable for minerals
than for agriculture. The decision of your office is therefore affirmed.

PRACTICE—REVIEW—NOTICE.
* CONE ». RECHENBACH.

Notlce of a momon for review should be given thhm the timé allowed for filing such
motion; but as the rules of practice are not explieit in such requirement a failure
. to.thus serve notice will not defeat the consideration of a motion for review after
due notice.

Acting Secretary Jenks tb' Commissioner Sparks, August 24, 1885.

~In the ease of Rebecea Conk o, Ferdinand Rechenbach, involving the

W. 4 of the SW. } of Sec. 25, and the E.  of the SE. % of Sec. 26, T. 6 N.,
R. 12 E., M. D. M., Sacramento, California, wherein a decision was ren-
dered November 17 1384; a motion for review has been filed on behalf
of Rechenbach. : ‘

Against the consideration of said motion it is urged in a counter-mo-
- tion to dismiss that no notice of said motion for review was given.

It appears that the motion for review was filed by n_ou-‘resident attor-
neys, and though filed in time, no notice thereof was then given. In
March, 1885, after the time for filing a motion for review had expired,
resident counsel for Rechenbach served upon Mrs. Conk’s attorneys a

copy of their argument in support of the motion for review, and allege

in a letter that a copy of the original motion was furnished with said
argument.
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Rule 76 provides that motions for review will be allowed in accord-
ance with legal principles applicable to motions for new tna,ls ab law,
“after due notice to the opposing party.”

Rule 77 provides that such motion, except when based upon newly-
discovered evidence, “must be filed within thlrty days from notice of
such decision.”

Rule 99 provides “that no motlon affecting the merlts of a case or the
regular.order of proceedings will be entertamed except on due proof of
service of notice.”

‘While it is apparent that sald motion should not be considered except
after due notice to the adverse party, it may be observed that, although
saigl notice is required under the rules of practice, said rules do not ex-
plicitly state the time when service of such notice shall be made, though
providing that the motion itself shall be filed within thirty days follow- -
ing notice of the decision. A fair construction of rules 76 and 77 would,
however, seem to require that notice of a motion for review should be
given within the time allowed for filing such motions.

" The attorneys for Mrs. Conk apparently rely upon the failure of coun-
sel for Rechenbach to give the proper notice and therefore have not
mude any respouse to said motion upon its merits. But taking info
consideration the ambiguity pointed out in the rules of practice, together
with the fact that the motion for review, aside from notice, was properly
filed, I am of the opinion that the motion to dismiss should be denied.
You will therefore inform the parties herein that said motion to. dismiss
is overruled, and that the usual time after notice of this deeision will be
accorded to counsel for Mrs. Conk to file answer to the argument of
Rechenbach’s attorneys on the motion for review, and for reply thereto..

—

¢ NATURALIZATION—COUNTY COURTS OF COLORADO.
JOHN SKELTON.

The counby courts of Colorado, as organized under the constitution and statutes of
" the State, are authorized by virtue of section 2165 of the Revised Statutes to ad-
mit an alien to cltnzenstup

Secretary Lamar to OOmmzssumer Sparks, August 26, 1885.

I have considered the appeal of John Skelton from your predecessor’s
decision of May 27, 1884, pursuant to previous action of September 25,
1880, refusing to accept the final eertifiate of naturalization issued by the
county court of Saguache county, Colorado, as proof of citizenship in

- support of his final homestead entry No. 76, March 16, 1880, for the S.

4 of NE. 4, NW. 1 of NE. 1 and NE. lofNW 1 Sec. 9 T. 45N R.6
E., Del Norte district. ,
The sole question presented by the appeal is, whether or not the Sadd
court was authorized to admit an alien to citizenship, under section

2165 of the United States Revised Statutes.
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That séction provxdeb for the taking of the oathb 1equ1red by law,
“Dbefore a circuit or distriet eourt of the United States, or a district or
supreme courf: of the Territories, or a court of record of any of the
States having common law jurisdiction, and a seal and clerk.”

The county courts of Colorado it is admitted are courts of record,
having common law Jurlbdlotlon and a seal, and the questlon is nar-
rowed to the inquiry whether or not each of them has a clerk within
the meaning of the provision cited. :

By the constitution of Colorado (Art. VI; Sec. 1—General Statutes,
1883, 48), the Judlclal power is ‘“vested in a supreme court district
',oourts, county courts, justices of the peace, and such other courts as
may be created by law for cities and incorporated towns.”

Section 22 of the same Article (p. 51) provides for the election of a
counny Judge in each organized county, ¢ who shall be judge of the
county court of said county, whose term of office shall be three years,
and whose compensation shall be as may be provided by law.”

" ‘Section 23 makes them courts of record and gives the legislature,
W]th certain restrictions, power to regulate their jurisdiction.

‘Section 28 (p. 52) prescribes that “all laws relating to courts shall
‘be general and of uniform operation throughout the State and the
organlzatlon, Jurlsdmtlon, powers, proceedin gs and practice of 411 courts
of the same -class or grade, so far as regulated by law, and the force
and eff’ect of the proceedings, Judgments and decrees of such courts
- severally, shall be uniform.”

By general iegislation provision is made for the jurisdiction and re
‘gulation of the county courts, for the seal, the clerk, the fees and com
pensation of the judges and clerks, ete. _

Paragraph 505 (p. 248) is as follows: «The county commissioners for
“each and every ‘county, wherein no seal has been prov1ded for the
county eourt of such county, shall at once.provide a seal for such eourt,
but any court possessing no seal may use a scrawl for a seal, until a seal
shall be provided as aforesaid; and in any case where the county court;
. is using the territorial seal of the probate court, the county commis-
sioners shall provide a new and proper seal.” -

Paragraph 495 (p. 245) provides that: ¢ The judges of the said county
courts may each appoint a clerk, whose powers and duties shall be sim-
“ilar to the powers and duties of the clerks of the district courts, and
he shall receive sueh fees and compensation as is now or may be here-
- after provided by law. Or if any of the said judges prefer so to do,
they may elect to perform the. duties of clerk and receive the compen-
. sation and fees therefor, and in such. cases all processes issued from
said court shall be issued by and in the name of the judge thereof, and
under the seal of said court. If any clerk shall be appointed-as afore-
- said he shall qualify and give bonds as clerks of the district court are
required to do, and be subject to the same liabilities as are or may be
proy ided by law.”
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In the case before me your office held that as no clerk had been ap-
pointed by the county judge, but he was himself perfo‘rmingvthé duties
of clerk under this act, the court of which he was such judge and clerk
was not a court having a clerk, and was without jurisdiction to admin:
ister the oath of naturalization. ’
To sustain this ruling the causes of ex parte Cregg (2 Curtis, 98),
~ State . Whittemore (50 N. H., 550), and State of Nebraska ez rel. Foss-
lerv. Webster County Judge (7 Neb., 469), are relied on, in which it
‘was held that ¢ a court without any clerk distinet from the judge of
such court is not.a court ¢ having a clerk’ within the meaning of the
United States Statute.” ; _ ‘
Admitting the weight of authority of these decisions—although.in the
case of Whittemore, (50 N. H., supra.,) the court while relying on the
decision in Cregg’s case, expressly stated thab Judges Clifford and
Olark in the U. 8. Circuit for the District of New Hampsbire, in case
not reported, had recently given a directly contrary ‘decision—it is
proper to examine the cases themselves in view of the laws creating
the tribunals, and determine therefrom whether or not the present mat-
ter comes within the same reasons and restrictions.. ‘

_In Cregg’s case the oath was taken in the police court of the city of
Lynn, and it is set forth in the decision that ¢ in the act for organizing
the court the justice is directed to keep a fair record of all proceedings
therein.” Tn the New Hampshire case the sta,tu_te'is not set out but
the opinion recites that « the counsel for the State are understood to
-admit that the police court of Nashua had no other clerk than the jus-
tice of that court.” - And the decision, as before stated, was Tested en-
tirely upon the case of Cregg. In the Nebraska case the decision rests
also upon that reported in 2 Curtis, it being specially recited that by
the laws of thé State “no authority is given for the appointment of a
clerk for the county judge.” . .

. These then were all cases arising under laws which had not author-
ized the appointment of clerks, nor provided fees and compensation
therefor, nor specified duties which they as officers of the court must
perform. The fair record of proceedings necessary to make these tri-
bunals courts of reeord was to be made by the judge as part of his own
official duty. It is not shown and consequently Judge Curtis decides
that beyond this these duties did not extend. Amnd he looks to the -
gt for organizing the court” to determine its character. This is im-
portant. It is true he diseusses the reasons for the requirement of a
'sepa'ra,te officer whose duty it shall be as such clerk to ‘reeofd the pro-
- geedings, and holds that the judge recording such proceedings as a
part of kis judicial duty is not such officer. o .
When we look at the Colorado act we find the office of clerk provided
for and its separate duties and compensation fixed by reference to the
general law. The act organizing the court is. the constitution itself,
supplemented by the legislative provisions required thereby and not,
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sonflieting therewith. If the st;atute conflicts with the consti tutlon, it
is void. Now, the constitution provides that the organization of all
these county courts shall be uniform, as well as their powers, juris-
dictions, proceedings and practice, and the force of their judgments
and decrees. Pursuant to these indispensable requisites the legislature
gave them organization. First the judge is elected and qualified. Next
he may appoint a clerk, who shall likewise qualify. Their duties, fees
and compensation are entirely distinet and separate. The court is ther
ready to proceed as organized. But the judge, if he prefer, “ may elect
to perform the duties of clerk, and receive the compensation and fees
therefor.” Now, if any county court may by its organization be said,
to have a clerk, then by the econstitution all must have—else their organ-
ization is not uniform as required. The intent of the legislature must
be considered as having been to give each a clerk so as to answer this
-requirement. It is not essential that any particular person be desig-

nated for appointment. - That is matter for the judge under the power
granted by law. He can not be presumed to have the power to enlarge -

or diminish the jurisdiction of his own eourt of which he is but an
officer. The organization exists by virtue of the constitutional and
legislative provision, and the offices are essential to its capacity to act.
A vacancy may exist in one of those offices, but a person lawfully des-
ignated may act therein. They are no less offices because thus specially
filled. - So if there be a competency for the judge to elect to fill the
office of clerk by performing its duties, he does so by virtue of such

permitted election and not by eommand or permission of the statute

to dlspense with the office itself.

The same construction must apply to this as to para,graph 505 with
regard to the seal. This speaks of a ¢ court possessing no seal, ”‘ and
-provides for its want—but would such court be declared outside the

provision of section 2165, if it used the temporary “scrawl” substituted

by the act? I think not. Yet it is precisely in meaning like the other.
In the one case, “a seal,” in the other “a clerk?” is to be provided, being
" authorized by the law. In both cases the manual instrument is recog-

nized as not being actually present. - But the court ¢ may use a scrawl,” .

and the judge ¢ may elect to perform the duties of clerk.” It would be
sticking in the bark to say that in either case the essential thing, the
agent or instrument necessary to the. separate office or function, is not
found in the organization of the court.

Butsupposeit beheld that such eourt has no clerk, and the jurisdietion

fails. - The judge appoints a clerk and jurisdiction at once attaches. - An
alien to-day is paturalized.and the next hour the judge dismisses the:

clerk and elects to take the duty onhimself. The jurisdiction again van-
ishes. Isitnotalmostabsurd tosay that by such slight acts merely of the
performanceof duties under a law required by the constitution to give uni-
formity to all courts of like grade and like uniformity totheir proceedings,
© judgments.and decrees * severally,” the weight, sanction and authority of
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judicial acts—nay, the very organization of the court itself may change,
and the individual seeking his right at the portals of justice shall lose
" the fruit of his endeavor, by an after-discovery of this transitory and
" illusive condition? This could never have been intended. The act of
organization must be looked into to find the fact of jurisdiction, and if
the act clothes the county court with the character of a tribunal to
which this jurisdietion attaches, it must attach whenever its offices are
filled with persons competent to perform the duties and receive the pay
attached separately thereto—whether such performance be by oue or
another individual. v

With equal force it may also be said that sach incongruity eould not
reasonably exist as that the jurisdiction should be found in one county
in a court of precisely the same constitutional grade as that of another
not havmg Jurisdietion.

It may be objected that the form of certlﬁcate in this case has omitted
therein or stricken out the words “ and clerk” in the recital.of the char-
acter of the court. 'This is not in itself material if the jurisdiction be
otherwise shown. The recital is not proof of the fact, and attestatior
is specially required to be made by the judge in such cases by para-
graph 495, a fact which intimates that without such authority he would
probably be called upon to attest as elerk.

However this may be Skelton’s rights as a citizen arise from his ha.v—
ing taken the oath, not from the certified entry of his admission by the
court and if it be shown that he did so, it is sufficient (Campbell v. Gor
don, 6 Cr., 176). ‘

I conclude therefore that the appeal should be sustained. - ‘And this
action appears to-accord with your predecessor’s own view as expressed
in this case, to the effect that while he has doubt as to the construction
of law adopted by your office, he prefers to have the opinion of this
Department before reversing the. practice hitherto maintained. Said
decision is accordingly reversed.

TIMBER CULTURE ENTRY.
MOREHOUSE v. CAREY.

An entry will not be allowed upon a section that contains from forty to eighty acres
of marshy land covered with a dense growth of small trees of the character used
. for domestic and farm purposes. ' :

Secretary Lamar to Commissioner Sparks, August 27, 1885,

I have considered the case of E. A, Morehouse ». Patrick Carey, in-
volving the latter’s timber-culture entry No. 19, made June 20, 1881, for
the 8.} of the NW 1 and the E } of the SW 1 of Seec. 6, T. 17 N,,
Range 18 E., Yakima land district, Washington Territory, on appeal by
(Carey from the decisicn of your ofﬁce of January 23, 1884, holding his
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entry for cance]latwn, for that the entrv was illegal and should be can-

" celed.
The contest was initiated on the 29th of August 1882, by E. A More-

house, on his affidavit alleging that “there is about smty acres of timber

growing upon said section 6, consisting of alder, quaking aspen, and
balm.” The entry was made under theaet of June 14, 1878, which re-
quires that the section of land specified in the timber-culture entry
should be “compoeed exclusively of prairie lands or other lands devmd'

~of timber.” The questlon to be decided in this case mvolves the con-
struction of the phrase in the above-named act, “ lands devoid of tim-
ber,” and whether the land entered by Carey comes under that, deserip-
tion.

The testlmony in the case shows that there is a tract of somewhat

marshy land, variously estimated at from forty to eighty acres, in the

section in controversy, covered with a dense growth of small timber of

the kind and quality mentioned in the affidavit of contest; that the
trees are in size from two to ten inches in diameter; that tl_lere have
been about sixty-five hundred rails and a considerable quantity of fire-

" wood cut therefrom; that there is sufficient timber yet remaining for

several thousand more rails ;. that there is from “ten to fifteen acres ot
this timber on the tract entered by Carey; and that the timber grown

- thereon has been such as has been recognized in that nelghborhood as

_ sufficient for ordinary farm and domestic use. -

It is true, the testimony farther shows that a great deal of this tlmber
is, as is contended by Carey, the contestee herein, ¢ shrubs and brush” ‘
but I think that under a proper construction of the act in question, bhe
facts, as shown by the testimony in the case, warrant the conclusion

that this said section is not ¢ composed exclusively of prairie lands or

other lands devoid of timber.”
Your decision is accordingly affirmed.
AMENDMERT OF ENTRY.

"‘MATHIAS FLOREY. /

It appea.rmg that through error in the local office the entry was recorded for land not
inelnded within the application, and that the land applied for was covered by
subsequent ﬁllngs the entry was allowed to stand as recorded. :

Secretary Lamar to Commissioner Sparks, August. 27, 1885.

1 have considered the appeal of Mathias Florey from your office de-
cision of June 2, 1884, refusing to allow amendment of his timber
cuiture entry No 9690 so as to embrace a different tract of land from
that described in his original application and entry papers.

" Tt appears that his entry was made July 31, 1882, at the Mltchell ‘
Dakota, office for the S3 of NW4 and the N% of SWi, Sec 28,
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T. 116 N, R. 66 W., and that the land in question has since been
‘ransterred from the jurisdiction of the Mitchell office to that of the
Huron office. Appellant desires to amend so that his entry may em-
brace the 84 of NE1, and the N of SE, same section, in leun of
the land above described as his original entry. As a basis for his ap-
plication he makes the following allegations: That in copying and
transferring the records from the Mitchell to the Huron land officé his
* entry was by error marked on the tract book under the description by
which he now desires to enter, instead of by the description contained
" in his entry papers; that owing to this inaccuracy the parties employed
by him to break five acres were misled and did the breaking on the
tract which he now seeks to enter; that one Ebenezer Noyes has been
illowed to file pre-emption declaratory statement for the NW 1 of said
“section 28, and that Benjamin F. Warren has been allowed to make
: homestead entry for the SW.} of same section; thus completely cover-
_ ing the tract described as his orlgmal entry, each of said partles thus
taking one half thereof.

He states that both Noyes and Warren have aeted in good faith and
have valuable improvements upon the land covered by their filing and
entry respectlvely, they as well as he having been misled by reason of

error on the part of the local offic "

* In-.view of the foregoing, he a_sks to be allowed to amend his enfry
ag indicated herein, as he will thereby get land which is vacant and
which has no improvement.upon it except the breaking done by him.
Your office, holding that there was no mistake in des cribing the tract
originally selected, denied his application , and directed the suspension
of the subsequent homestead entry of Warren, and also that the pre-
emptor be notified. '

This, I think, is a case where amendment may very properly be al-

lowed. The allegations above set forth are sustained by the record..
The confusion is clearly due to errors made by the local office.
., Though appellant will not'under his amended entry get the land de-
scribed. in his original application, nor that which he primarily intended
to talke, yet to avoid conflict with parties whose rights seem inferior to
his, but who have acted in good faith, he is willing to amend his entry
and take an adjoining tract, which, as before stated, is vacant.” The
matter seems to be one solely between the applicant and the United
States.  No.one will be injured by the change. On the other hand, the -
pre-emptor and' the homestead entryman will respectively be relieved .
of conflict pending through no fault of theirs.

So far as your office decision is concerned, it presents nothing which,:
in my opinion, would under the circumstances amount fo a sufﬁclent
reason for denying the appllcatlon to d,mend as desired. Said declslon
i3 therefore reversed.

1819 L. D——S8
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PRE-EMPTION—SECOND FILING.
GEORGE ‘OsHER.

A restoration of the pre-emptlon tight denied where the record showed the applicant
to have made one filing under which, through his own fault, he failed to. make
- final proof

‘Secretary: Lamar to Commissioner Sparks, August 27, ‘1885.

I have considered the appeal of George Osher from the decision of
December 12, 1884, wherein your office held that he was not entitled to
a further exercise of the pre-emptive right.

The record shows that said Osher filed a declaratory statement for
the NW. 1 of Sec. 24, T. 1186, R. 53, Watertown, Dakota, on August 25,
1879, allegmg settlement on the same day.

May 28, 1883, Osher executed an affidavit, setting forth that in J uly,
1879, he placed certain improvements on the land above described and
- that two or three months later he was informed by one Hoskins that he
(Osher) had filed a declaratory statement for said tract; that he subse-

quently. learned ¢ a George Osher had filed D. 8. for the same.” ¢ That
deponent never s1gned a pre-emption declaration or any paper pur-
‘porting to be. such that he did not sign the D. S. filed in the land -
-~ office, nor did -he know of the existence of such an instrument till he

received the information from said Hoskms that he verily believes -
such filing was. fraudulently made and that hlS name was forged by
some party unknown to him, That one Lars Hooede has since made
cash entry of the above deseribed tract.” On this statement Osher
asked that his pre-emptive right be restored to him if it has been af- '
fected or in any way impaired “by such fraudulenﬁ filing by an un-

known party.”

. In submitting this affidavit the local office expressed the opinion that
- a fuller explanation of the purpose of the applicant in making the im-

provements on the tract should be required before the case was consid- -

ered.

Acting upon this suggestlon, your office accordlngly on December 1

1883, divected the local office to call upon Osher to file further aﬂida— :
"vits in full explanation of the matter, allowing him opportumty to show :
any facts tending to establish his good faith. -

“September 11, 1884, Osher filed an affidavit, in -which he states that
he settled on the land aforesaid in the spring of 1879, and ¢ sent in his-
declaratory statement” therefor, but that it was rejected on account of .
a prior homestead declaratory statement filed for said land. That he
did not know of the rejection of his declaratory statement until several
weeks after it was sent in; that he thereafter supposed he coula not
hold the land, but remained there, because he had built a house on the
land, untll he could find another claim. That he did not know that
said declaratory statement was filed after.its rejection in the spring,
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but now believes it to have been so filed by one Frank Hoskins, a part-
ner of lis at that time, who never informed affiant of such action.
Hence, behevmg that he had no filing for the tract or right thereto he
abandoned the same.

On the showing thus made your office December 12, 1884 refused
Osher’s application and the case is now before the Department on his
appeal.

‘Sinee the case left your ofﬁce Osher has forwarded an additional
statement, under oath, alleging among other things that he commenced -
toimprove said land in the spmngof 1879, and filed therefor early in the
‘July following ; that he wals informed that said filing was rejected on
_ account of a:prior homestead declaratory statement of record. Believ-

ing that his declaratory statement was destroyed when rejected, or at
least that its rejection made it invalid, he supposed that a filing in his
name of Aungust 25, 1879, must be either a forgery, orfiled by some
person without his authority, changing the date of settlement, and
now thinks such filing, if made, was at the instance of Hoskins, who
informed him of its existence in September, 1879, while he, the affiant,
was living on the land. That learning of the rejection of said filing he
determined to abandon the land, which he afterwards did, voluntarily
and for no consitleration. .

In an affidavit -dated May 29, 1885, and duly corrobora.ted one

~ John K. Gjerstad attacks. the good fa,lth of Osher, alleging that said
Osher -on December 4, 1883, filed for the NW. % of Sec. 20, T. 128, R.
61, Aberdeen, Dakota, alleging settlement May 20, 1883; that said
Osher with part of his family lives on the last described tract, while -
keeping the rest of his family on the land first claimed, which is in fact
held and farmed for the benefit of said Osher. That Lars Hooede, who
made cash entry of the land last referred to, is the father-in-law of
~ Osher,and made such entry for benefit of said Osher. That after Hooede
made final proof, he transferred the land to the wife of Osher. In ex-
planation of his appearance in this case, Gjerstad says that he is a
claimant for the said N'W. % of Sec. 20, the land last filed upon by Osher:

The matters thus alleged by GJerstad can not be considered in the .

form and manner, now presented, and are only referred to as properly
the subject of recital.

A review of the various statements made by Osher, furnishes conclu-
sive reasons for the rejection of his application. A%t first he denied out-
right having ever mdde or filed a declaratory statement for the land,
though admitting that Hoskins told him that a filing was of record in ‘.
- his (Osher’s) name shortly after having settled on the tract. The ex-
planatory affidavits filed subsequently in substance contradict the first,
showing as they do that he did in fact file for the land, and that heleft
it after having been informed that he had a filing of record for said
land without making any effort to ascertain his actual mghts thereto
under the law. :

The decision of your offiee is affirmed.
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PRE-EMPTION—NATURALIZATION—SECOND FILING.
Ross v. POOLE.

A pre-emptor must\possess the pre-requisite persona.l quahﬁcatwns at date of settle:
ment.

A declaration of mtentmn to beeome-a eitizen, made by the father, during the minor-
ity of the son, will not confer rights of citizenship upon the son under sectlon
2172 of the Revised Statutes. . :

A second filing permitted where the first was illegal. -
Secretary Lamar to Commissioner Sparks, August 21, 1885.

. T have considered the case of William Ross v. John Poole, involv-,
ing the N.4 of the SE.1 of Sec. 13, T. 157, R. 56, Grand Forks distriet,
Dakota, on appeal by Ross from your ofﬁce demswn of May 31, 1884.

Ross filed pre-emption declaratory statement No. 2880 for the tract .
February 11th, alleging settlement February 4,1882. Poole made home-
stead entry No. 6622 of the tract Janunary 12, 1883

It appears that Ross was born in Erin ’l‘ownshlp, Provinee of Ontario,
Canada, on or about July 26,1861, and that he emigrated to the United
States in' December, 1881. H1s father also came to this country some
time in 1881, and “declared his intention to become a ecitizen of the
United States December 31,1881. Ross avers that having been advised

. by counse! he believed that his father having so declared during his
minority it was competent for him to file by virtue thereof. -

“Your office decision, however, awarded the land to Poole, for the .
reasons that Ross was not & qualified pre-emptor either at the date of ~
his settlement or filing, that he did not become such until after Poole’s
entry, and that he filed for the tract prior to settlement.

Upon Ross’ appeal in the first instance, this. Department under date
of Jannary 27th last conciuded its. consideration thereof in this wise:

% Tt appears that the local officers transmitted to you Poole’s final proof
which you have returned to them with instructions to allow final cer-
tificate thereon, if the same is satisfactory to them; but as it does not
. appear from the case, as now presented, that Poole commuted his entry
" to cash, or how otherwise he was allowed to make final proof upon his
entry in a little more than a year from its date, and as this Department
can not without inspection of the papers consider and adjudge the
same and the pertinent guestions raised by the appeal, you ‘will order -
the return of all the papers in the case from the local office, and when

received transmit them to this Department.” '
Pursuant to the foregoing direction, your office, pe1 letter of Feb-

ruary 20th last, transmitted Poole’s final commutation proof. It ap-
pears to be regular in all respects, and shows him to be a quahﬁed
homesteader and that he has complied in good faith with legal require-
ments. Eence, he is entitled to apatent for the trdct in questlon, unless.
Ross has the pammount right thereto.
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Now, as touching Ross’ personal quahﬁcatwns, it will be oliserved
that he did not declare his intention to become a citizen until June 29,
- 1883. Such declaration availed him nothing, because Poole’s adverse
nght had intervened January 12th preceding, the date of his ‘entry:
nor can he invoke the provisions of section 2172 of the Revised Statutes
for although both he and his father are dwelling in the United States,
it does not appear that his father was duly naturalized during his son’s.
“minority, but that he merely filed the statutory prehmlnary afﬁdamt '
declaring his intention to become a citizen.
It,has been repeatedly held by this Department, notably in the case
. of MeMurdie ». Central Pacific R. R. Co., (3 C. L. O., 36,) that a pre-
‘emption claimant must possess the pre- requ1s1te personal qualifications
at date of his settlement upon the land claimed ; and that the doctrine
of relation can only be invoked to preserve a right, but not to create
one. “A pre-emptor has always been required to show his qualifiea-
tions. A patent for land relates back to the inception of the claim
therefor; hence it must be a valid claim at its ‘ineeption ; because the
doctrine of relation, whether applied to prevent a forfeiture, or in pat-
‘ents to preserve the patentee’s title, is only invoked to preserve a right,
and not to create one.” See also Kelly v. Quast, (2 L D., 627,) and
Maann v. Hok (3 Id. 452) ' ’

.Inasmuch therefore as Ross failed to eare such material defect prior -

to the initiation of Poole’s right in the premises, and as it has been
shown also that he filed prior to settlement, I am of opinion - that -
his filing is a nullity. Moore ». Robbins (96 U. S., 530.) Your office
* decision kolds in conclusion with respeet to Ross’ pre-emptive right:
" «It may de stated that should this filing be canceled ‘Ross may again -
exercise the pre-emption privilege, in view of the fact that he was not
personally qualified to make the first” I affirm said decision.

‘ MINING CLAIM—~PROTEST—WAIVER.
\ST;»LAWRENGE M’¢ Co. ET AL. ». ALBION Congor. M’a Co.

An allegation that the claim is not properly bounded by the survey stakes but in-
cludes part of p1o’nestant’s patented mine, raises an issue on a matter of adminis-
_tration which may be examined through the office of the surveyor general and
any errors corrected if found.

Patent may issue upon the filing of a waiver of the adverse claim in the local office
without ascertaining whether the pending judicial proceedings on such ciaim
have also been abandoned and the suit dismissed by the court. :

Secretary Lamtw to Commissioner: Spcwks, August 21, 1885

Thave consulered the case of the St. Lawrence and Rlehmond Mming
Companies ». The Albjon Consolidated Mining Company, involving the
right of the latter to proceed with its application for patent for the
- elaim known as the Albion No. 1 Lode, Eureka District, Nevada, filed
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in the loeal office July 9, 1878, and stayed by filing of the adverse clatm
of the St. Lawrence- Mlmng Company August 30, 1878,

Suit was duly commenced, and is still pendlng, no final Judgment _
having been certified to the district office thereon.

No adverse claim was filed by the Richmond Company, and its objec-
tion is based upon a protest filed May 13, 1881, alleging that the stakes
set to mark the claim as surveyed do not correetly ‘bound the - tract on
.~ the ground, but include a small portlon of the patented Tip Top mme,

_ the property of said protestant:

Your offiee -decided April 7, 1883 that this protest was sufficient to
authorize a-hearing before the local office as to the fact of dlserepancy,

“but on the 21st of the same month that ruling was modified and the
protest dismissed, on the ground that a further examination did not
_disclose a prima facié showing of conflict, and- the allegatibn was not
sufficiently clear to Justlfy such order for hearing. The company ap-
peals.

- It is only necessary to suggest in disposing of this question, without
decldmg as to the status of the company as a proper contestant on such
an issue, that it is a matter of ordinary admlnlstretlon relating to the
question-of possible error in the survey,and may be corrected by proper

~examination through the of[lce of the surveyor general ifany 1naeeura,cy
shall be discovered.
. The questlon as to the St. Lawrence Company comes up on appeal
from your predecessor’s decision of April 7,1883, declining to recognize
a waiver of the said company’s claim filed in the district office January
15, 1830, and refusing to permit entry of the claim of the Albion Com-

. pany offered to be made on the 3d of November, 1882, and rejected by

the register and receiver.

The decision was to the effect, (1), that no waiver was filed by the
'Iegal board of -trusteés of the St Lawrence Mining Company ; that if
officers de facto, the same persons were also officers of the Albion Com-
pany, and their frandulent act purporting to waive the claim for the -

. benefit of the latter company, could not make valid and binding the act

as tothe latter as “third persons withoust knowledge;” and, (2}, that,
without reference to the authority of the board no waiver in the land
office alone of a claim pending in court under section 2326 of the Revised .
~ Statutes could release the bar of jurisdiction and stay of proceedings;
* but that such waiver must be made in the court itself, and bé thence
formally communicated to the land department. ‘
At date of decision proceedings in quo warranto were pendlng on
appeal in the supreme court of California to determine the right ang
authority of the persons claiming to constitute the board of tristees of.
the St. Lawrence Company in this transaction, and your office antici-
pated the decision of the court in finding upon that point, which was
finally decided December 10, 1883, (64 California, 373,) in favor of the
‘said persons, and contrary to the ﬁndmg of your predecessor.
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‘The wuiver was therefore filed by the proper representa,twes of the -
company, and the question of their status de facto is not before me..

.The second question consequently becomes sole, to wit:

Has the land department a right.to proceed and issue patent, upon
the. filing of a. waiver of adverse claim-in the office of. the register and
receiver, without first ascertaining that the judicial proceeding has also
been abandoned, and the suit properly dismissed by the courts? ‘

Whatever has been said - heretofore and . whatever might be said on
this subject, the precise point seems to have been considered by the U.
S. Supreme Court in Richmond Mining Company v. Rose (114 T. 8.,
576), decided 4th May last, involving portions of the same Ruby Hlll

-mining ground of which- thebe claims form a part _

_After deciding the general proposition that all questions should be
decided. by and belong.to the eourt, and holding that the stay operates .
till final judgment; the court seem to have comprehended the possibility
of certain exceptions, under the peculiar wording of the statute, and say:

¢« What, then, is meant by the phrase ¢all proceedings shall be stayed
until the controﬁ/ersy 18 settled or decided by a court of competent juris-
diction, or the adverse claim waived?’

“We can imagine several ways in which it can be shown that the ad-
verse claim is waived without invading the jurisdiction of the court
while the case is still pending. One of these would be the production
of an instrument signed by the contestant and duly authenticated, that
he had sold his interest to the other party, or had abandoned his claim
and contest.” - :

Here is an affirmative declaratlon by the highest Judlelal tnbunal
setting out one of the several ways (others also being given) in Whlch
waiver may be shown without invading the jurisdiction, and leaving the .
case still pending in court. This, I think, settles the legal construetion -
as to the intendment. of the statute.

Tt only remains to be seen whether or not the instrament, filed by the .
St. Lawrénce Mining Company in this case, answers to the instrument
deseribed by the court. If so, it would seem that the stay is removed,
and its filing, in the langua,ge of the court, “might a,uthorlze the land

. officers to proceed.”

‘Without fully reciting the verbiage of this document, which is on file, .-

it is sufficient to state that it was signed by the president under corpo-
~ rate seal of tlie company; 5 that it was addressed to the register and re-
" ceiver of the Eureka office and to all persons and companies interested
or claiming any interest in said Albion No. 1 lode, or mining location;
that it fully described the application, the protest and adverse claim
with reference to location and dates of filing, and specifically withdrew
and directed the local officers to cancel all protests, objections and other
opposition to the issue of patent to the Albion Company on such lode,
[t was accompanied by authenticated copy of a proper resolution of the
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v board of trustees of the St. Lawrence Company authomzmg the waiver

and-abandonment.

To this may be added.the faet that by authomty of a resolutlon of the
board of trustees, adopted the same date, January 7th, 1880, the said
Company also made on the 9th of that month a deed of eonveyance to
the Albion Company of all interest in the Albion claims and locations.

There can, I think, be no doubt that the documents filed constitute
a sufficient and valid waiver to justify the resumption of proceedings by

- this department and as the stay is removed by express sanction of lay,

I do not regard the disputes and disagreements of factional parties, .
¢laiming to represent possible interests in the St. Lawren ce Company
and preventing a dismissal of the suit in court, as proper ground for.
refusing to consider the Albion application on ‘its merits, when the
authority of the parties to make the waiver has:been thus conelusively
settled by the judicial tribunals. If the stay is removed,- the duty of
admlnlstratlon revives.

I therefore reverse .your predecessor’s decision, in view of the present
aspect of the case, and remand the same for farther action by your office.

MINING CLAIM—RES JUDICATA.
" SOUTHWESTERN M’G¢ Co. v. GETTYSBURG LODE CLATM.

It being apparent upon the face of the record that mistake has occurred in the decision
of a former head of the Department, and that it is impossible to execute said de-
- eision, the rule of res judicata will not prevent an examination and dlsposal of the
cage on its merits. : :

Secretary Lamar to O’ommis‘sioner Sparks, August 27, 1885.

 Referring to the Assistant Commissioner’s report of 14th March last,
you are advised that I have considered the applieation of the Sounth-
western Mining Company for a review of departmental action of De-
cember 18, 1883, and March 3, 1835, declining to disturb your prede-
cessor’s ruling of July 23, 1883, to the effect that as all controversy re-

- specting the title to the Gettysburg mine appeared to have been settled

by the acquisition of both claims by the Southwestern Company, he -

™ was disposed to waive whatever of informalities might appear in the . :

record and approve the entry for patent. As preliminary to this pro-
posed action, the register and receiver were instructed to e¢all upon the
manager of said company for certified copies of the alleged convey-
ances, showing such transfer of interest, and to notify all other parties
in interest that upon recelpt of such proof the entry would be so ap-
proved,

The attorney for the Southwestern Gompany hamng protested agalnst
such disposal of the case and filed an abstract of title exhibiting the
present interest of ‘the said company, the departmental rulings of De-

. cember 18, 1883, and March 3, 1885, were made.
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By the report of March last, it appears that your office, in examining
the abstract filed with the protest and application for supervisory action
on the 6th of October, 1883, assumed that the conveyances therein pur-

"ported to cover all the interests of the fourteen original claimants
under the alleged location of the Gettysburg lode, in whose names the
certificate of purchase constituting the entry was issued.

This it appears is a mistake, two of said persons never having made,
so far as shown, any conveyance whatever of their original claims. Itis
also clear to my mind that the whole force and intent of the acquies-
cence of the Department in .the waiver of any informalities whatever -
rested, and were 50 expressed, upon the supposed fact that all parties
in 1nteres13 would and did desire to accept.a patent,if the same could be
based upon the pending proceedings, and thus avoid the necessity for a -
new applieation, cancellation of the admitted entry, and consequent
delay, and possible fature conflict. Such consent, however, on the part
of the Southwestern Company, whose interest was, in terms, recognized
by your office and the Department, is positively disclaimed.

- Tt is therefore apparent upon the face of the record that mistake has 4
occurred, and that it is impossible to execute the decision. And such
being the case; there is norule of res judicata to prevent an examination*
and disposal of the whole case on its merits. A Having heard counse]
upon the foregoing, and reaching this concluswn, I aceordingly direct
" the continued suspension of the matter, until the farther order of the
Department, with a view to allowing re-argument upon the questions:
(1) Whether or not such validity attaches to the initiatory proceeding,
in view of the apparently conflicting iriterests, as to allow patent toissue .

thereon ; and

(2) Whether or not such substantial c()mphance with law is showu as
would authorize a waiver of informalities in case it be found that the
adverse proceedings constitute in themselves no bar to the claim of the
applicants. ' :

ENTRY—PURCHASE OF IMPRO VEMENTS—PRACTICE.
CLEVELAND v. DUNLEVY.

' The purchase of the improvements and possessory right of a homesteader confers vno
preference right of entry upon the purchaser as agamst a prior adverse settle-
“ment.

Where suit is pending as to the rlght of entry and one of the parmes thereto during

. the pendency of such suit charges the other with abandonment since the hearing

therein, such charge w111 be heard on the termination of the pending case.

Secretary Lamar to GOmm@sswner Spwﬂos, August 28 1885.

I have considered the above entitled case, involving the right to the
NE. % of Sec. 5, T. 111 N., R. 59 W., Huron land distriet, Dakota
Temtory, as presented by the appeal of (Jleveland from the decision of .
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your office dated June 5, 1834, holding for cancellation his homestead

entry No, 1775, covering said tract.

The facts, as shown by the record, are as follows:

- On June 26 1882, George M. Bartholomew filed his soldier’s home.
stead declaratory statement No. 3331 for said  tract and on December

. 29, same year, made. homestead entry No. 1573 of the land in contro-

versy. - Bartholomew’s relinquishment of said tract was filed in the dis-

.- trietland office on January 23, 1883, by Cleveland, who, on the same day,
‘made homestead entry No. 1775, for the land in question. - On: the day

following, Dunlevy made homestead entry No. 1781 of said tract, alleg--

_ing settlement thereon November 27, 1882. Upon. the application of
:Cleveland,. your office, on. August 8, 1883, directed that-a hearing should

be held to determine the rights of the respective parties. The hearing
was duly held and -upon-the evidence. submitted the register and re-
ceiver decided that when said relinquishment was filed in the distriet.
land office, I unlevy’s claim intervened and operated as’ a. bar to the
claim of Cleveland. On appeal, your office affirmed the declsmn of the
register and receiver, as above stated.

It is shown by the testimony that Dunlevy settled upon said tract

- . after the filing .of said declaratory statement, but prior- to the date of
- Bartholomew’s entry, and. continued to reside thereon up to-the time

of said.hearing. Dunlevy’s improveménts consist of a house eight by
ten feet, with an addition of egual size, a barn twelve by twelve feet,

-and twenty-two:acres of breaking, all worth about $170.00.

Cleveland is shown to have purchased the improvements of Bartholo- .
mew, although he had not paid any portion of the purchase money, and

“he claims said tract by reason of said purchase and Bartholomew’s re-

linquishment, which: was filed by him. Cleveland’s 1mprovements are
valued at.about -$225.00. :
It is quite clear that. Cleveland could acquire no rlghts as agamst

, Dunlevy by the purchase of Bartholomew’s improvements and posses-

sory claim. The land was not segregated when Dunlevy settled upon

“it, and his right was -subjeet only to Bartholomew’s claim, which was

relinquished prior to the expiration of three months from the date of
Dunlevy’s settlement. Cleveland does not claim that he was an actual
settler upon the land until ‘May 10, 1883, while it appears that Dun-
levy was -an actual settler from November 27, 1882. It was irregu-
lar to allow Dunlevy’s entry while the entry of Cleveland was extant

_upon the records of the district land office. 1t appears that after the -

decision of the register and receiver in said case, an affidavit was of- -
fered. by said: Qleveland, signed by himself and corroborated by two
witnesses alleging that since the time of said hearing, Dunlevy has
abandoned said land. Said affidavit was rejected by the register, be-

~ cause the witnesses signed with a pencﬂ and an appeal was taken to
‘your: oﬂice The. affidayit-is msufﬁclent if it was infended as an aﬂida
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_ vit of contest, because the length of time of the-abandonment is no’c ;
stated.

Your office declsmn held that said allegatlon was 1mmater1al and
that your office would not consider in the case:at bar any question of
abandonment arising since the trial.

There can be no question. that Cleveland has the mght to contest
said entry upon the ground of abandonment after the adjudication of
the present case by this Department. In view, however, of the said al-
legation of abandonment by Dunlevy, Cleveland’s entry will remain
suspended for sixty days to enable him to initiate a contest against’
. Dunlevy’s entry, and in case Cleveland fails' to commence said contest
" _within the time specified and prosecute the same successtully, then hlq
entry should be canceled.

The decision of.your office is modified accordingly.

)

D

PR E-EMPTION—SETTLEMENT—RELINQ UISHMENT.
TinTON #. PRICE.

A pre-emptor can acquire. no rights fo ‘a tract of land by settlément and residence
thereon while the same is occupied and under the control of another.

.A relinquishment takes effect immediately upon being filed, and the tract:so relin-
quished becomes at once public land and subject to entry by the first legal aps
plicant,

Wheu a relinquishment, a,ccompamed by application for entry or ﬁlmg, is transmltted
for the consideration of the General Land Office -and the relinquishment is held
valid, under the act of May 14, 1880 the Jand is open to entry at the date of filing
said relingnishiment and the rlght of the a.pphczmt relates baclk. .

- Secretary Lomar to GOmm'osswner Spwrks, August 28, 1885

I haveconsidered the case of Alvarado D. Tilton . Gharles.M. Price,

o appeal‘ by Tilton from your office decision of July 12, 1884, bolding - -

for eancellation his pre-emption declaratory statement No 10,255, for
Lots 3, 4,5 and 6 of the NW. 1 Sec. 6, T. 112, R. 75. w., Huron, Da.
kota Termtory '

The facts as shown by the record are as follows: On October 9, 1882
Charles M. Price. filed pre-emption declaratory statement 25, for the
NW. 1 of said Sec. 6, which included Lots 3, 4, 5, 6, 11, 12, 13 and 14,
and contamed 316. 43 acres, alleging sett]ement ApI'll 1 1882- -and -on
May 4, 1883, the local officers at Huron permltted him_ to make cash
entry No 2845 for the entlre quarter.

On April 17, 1884, your office, upon receiving, throngh the local
office, .a petltlon of ‘Tilton, alleging that on May 23, 1883, he settled
on Lots 3, 4, 5 and 6 of said quarter—said lots being an excess of one
hundred and fifty- seven acres—establlshed his residence and made val
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uable lmprovements thereon, and praying that the cash entry of Price
as to the excess be set aside, and his filing for said Lots 3, 4, 5 and 6
allowed, transmitted to the local office at Huron a letter’ eont‘umng the
followmg instructions, relative to the land in controversy :

“You will notify Price that he will be allowed to elect what portlon
of the land embraced in his entry he will retain, the same to'be in acom-
- pact form, to approximate 160 acres, and to be that portion upon whlch
his residence and principal im provements are located.”

Upon being notified, as required by said instructions, P rice, on May
27, 1884, relinquished his entry as to said Lots 3, 4, 5 and 6, applied for
a repayment of the purchase money for the same,; and at the same time
applied to enter said lots under the homestead law, submitting in sup-
port of his homestead application an affidavit, corroborated, to the
effect that hé made settlement in good faith on the entire quarter of
said section, and commenced improvements on Lots 3, 4, 5, and 6; that
he continued to cultivate and improve the same, and at that time had
nearly thirty acres under cultivation, his improvements and crop being
valued at $500; that he built a house and commenced his residence on
said tract May 25, 1884. On May 27, 1884, Tilton asked to be allowed
. to file his pre-emption declaratory statement for said Lots 3, 4, 5 and 6,
- alleging settlement May 28, 1883, which application was rejeeted on

the ground that he could acquire no rights by a settlement on a tract
_of land, which, at the time of his settlement was covered by a-cash
_entry.

On June 11, 1884, your office canceled the entry of Price as to said
lots 3, 4,5 ‘md 6, and gave him the preference right to enter said lots
under the homestead law, holding that, under the rules, his said appli-
cation of May 27th could not be considered. On June 18, 1884, the
local office noted the cancellation of Priee’s entry, and permltted him

to make homestead entry 8644, for said Lots 3,4,5 and 6. On June 19, .

-1884, Tilton was allowed by the local office to ﬁle pre-emption _declar--
atory statement No. 10,255, for said lots 3, 4, 5 and -6, allegifg settle-
ment June 4, 1884, - From this action of the local office, in accepting.
and putting to record the said pre-emption declaratory statement of
Tllton, Price duly appealed to your office, which on July 12, 1884, sus-
tained the appeal of Price, and held for cancellation the aforesald pre-
emption declaratory statement of Tilton. . Thereupon, Tilton duly ap-
pedled the case to this Department. '
This case is governed by three well-settled prmelples of law:
First. A pre-emptor can acquire no rights to a tract of land by set-
tlement and residence thereon while the same is occupied .and under
‘the eontrol of another. ¢ The right of pre-emption only inures in favor
of a claimant when he has performed the conditions of actual settle-
ment, mhabltatlon, and improvement. As he cannot perform them
~when the land is‘occupied by another, his right of pre-emption does not
extend to it.” Atherton ». Fowler (96 U. 8., 513). Hosmer v. Wallace
(97 ib., B75), and numerous denartmental deeisions. ‘
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Second. A relinquishment .takes effect immediately upon being filed
in the loeal office, and the land so covered by the entry thus abandoned,
at once becomes public land, and is subject to entry by the first legal
applicant. See. 1 act of May 14, 1880 (21 Stat., 140); Whitford v. Ken-
ton (3 L. D. 343); Glaze ». Bogardus (2 ., 311); Wm. C. Young (ebid.,
326). - ‘ R
Third. When a relinquishment accompanied by application for entry
or filing is transmitted for the consideration of the General: Land Of-
fice, and' the relinquishment is adjudged valid, by virtue of the first
section of the act of May 14, 1880, the land becomes subject to disposal

at the date of filing it, and the.right of the applicant relates back. Sim

. McGrew (2 L. D., 324) ; Commissioner’s instructions of January 12,
1883 (10 C. L. O., 223). .

Applying the law 4s herein set forth to the facts in this case, it will
be seen that at the time Tilton went upon the land and made his al-
leged settlement thereon, he was, in the eyes of the law, a trespasser;

consequently, he could acqure no rights under a settlement made upon
the land May 28, 1883, inasmuch as the cash entry of Price was still
-intact. Neither could he acquire any rights to the land under a settle-
ment made thereon June 4, 1884, under the third rule above stated.

Price appears to have acted in good faith in all his proceedings. He
was permitted by the local officers to enter the entire quarter aforesaid,
and they accepted his money for the same. Upon being notified that

he could not hold more than one hundred and sixty acres of the tract . .

under the pre-emption law, he immediately relinquished the excess,
and at the same time applied to enter such excess under the homestead
law, this being the only method he could pursue to retain the fruits of
his labor and expenditure of money on such excess. This application
. of Price should have been allowed under the third rule above stated,
and because of his superior equity. His relinquishment was adjudged
valid and his application accompanying the same related back to the
date of the filing thereof. » v o

It is difficult to see how or in what manner a pre-emptor’s right could
attach to the land- between the relinquishment and the filing of the
homestead application, as they appear to have been made simul-
taneously. Under the supreme court decisions and numerous depart-
mental rulings applicable to this case, I think that the facts herein
-elearly warrant the conclusion that at the time Price made his home-
stead application he was the first legal aund equitable applicant, and
was, therefore, entitled to enter the land in controversy. '

Barring the modification indicated above, your office decision is
affirmed. - Tilton’s pre-emption declaratory statement will be canceled, .
and the homestead en'ty of Price allowed to stand as of the date of
May 27 1884. ' ' :
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 PRACTICE—ATTORNEY—NOTICK.
HoOPKINS v, :DANIELS ET AL.

k _ The laws of Dakota do not forbid an attorney to admlmster the necessary .«ath to his

~ _client in a contest affidavit.

A stranger to the record will not be heard to aﬂege the want of due notice to the de-
fendant

Secretary Lamar to Commissioner Sparks, August 28, 1885.

- I have considered the case of Fletcher W. Hopkins ». John H. Dan-
iels, as presented by the appeal of Johi H. Pratt from your office de-
cision of July 25, 1884, overruling his motion to dismiss the contest in-
itiated by Hopkins ag.unst Daniels’ timber culture entry No. 5379
(Sioux Talls Series) for the SE. % of Seec. 6, T. 109 N. , R. 62 W., Huron,
-~ Dakota, and also his motion to’ rev1ew and modify youl office decision -
herein of May 21, 1884. ‘

On August 31, 1880, Daniels made timber culture entry for said tract,
" and Jatnuary 5, 1883, Hopkms instituted contest, alleging forfeiture and

non-compliance with the law, offering at the same time his application’

to enter the land under the timber eulture laws. Service by publication
was had, on contestant’s affidavit, ¢ that the present address of said

John H. Daniels is unknown to this deponent, and that personal service

cannot be had upon him,” and testimony taken, Daniels not appearing.

November 22, 1883, the register and receiver rendered judgment in favor -

of contestant and held the entry of claimant for canecellation, from which
judgment and holding no appeal has been taken.
~ March 17, 1884, one John H. Pratt filed contest against thesame tract ,
-through the inadvertence of the local officers. March 29, 1884, said
_Pratt withidrew his contest and offered the relinquishment of said Dan-

iels, whereupon the entry Was camceled and the homestead entry of

Pratt placed of record,

May 21, 1884, Fletcher W. Hopkms by direction of your office letter
of that date was allowed the preference right to enter the land Sub-
sequently Pratt filed in your office his motion to dismiss said contest,
and upon being informed by your office letter of June 30, 1884, that
you had already disposed of said case by awarding to Hopkins the pref-
erence right of entry, filed his further motion to review and modlfv your .
deelsmn of May 21, 1884, on the grounds following, to wit:

1. “That there was madvertent error of Jaw in not dismissing said
eontebt and denying to Hopkms a preference right of entry, because,

. The contest was void, the affidavit upon which it was based having
’ been acknowledged before N. D. Walling as notary publie, the said
Waliing being then, and ever since has been, the said Hopkms’ attor
ney ; and, :

b. Due notice of the contest was not 1ssued

¥
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2 That the entry made by John H. Pratt on March.29 last should be
allowed to remain intact.” - .

The first objection is not well taken. In ‘a reeent decision by ﬂns
Department it was held, after a thorough discussion of the subject, that
the Dakota code does not forbid an attorney to administer the neces-
sary oath to his client in a:contest affidaviv. (3 L. D., 248.)

The second,objection is also not well taken, = [tis urged by Pratt that
Daniels did not receive due notice of the contest. If such fact be true,
it lies with Daniels to take advantage of it. It is not urged that Dan-
iels complains of want of due notice. Pratt could not be injured by -
want of due notice in this contest. Daniéls’ relinquishment was filed
. pending final action upon Hopkins’ contest. The filing of a relinquish:
ment ander such circumstanees must reasonably be presumed to be a
result of the contest. If inures therefore to- the benefit of contestant.
and closes the case and renders further consideration of the contest
p}oeeedings unnecessary. Pratt, therefore, can not be heard, ai this
state of the case, to urge an objection that might be urged only by Dan
1els Your decision is affirmed. :

RAILROAD GRANT—ACT OF JUNE 22,1874
- SAINT PAvurn, M. & M. R. R. Co.

A railroad company is not authorized under the act of June 22, 1874, to relinquish
unselected lands Iying: within the indemnity limits of the grant and select other
lands in lieu thereof.

- Secretary Lamar to Commissioner Sparks, August 31, 1885,

I have considered the above entitled case, involving certain lands in-
Fergus Falls land district, Minnesota, (aggregating about 1,291.75 acres,
particularly deseribed in your predecessor’s decision of J uly 1st, affirmed
by him in his-decision of July 15, 1884, to which reference is hereby
had,) on appeal by the company from said decisions. = -

The company claﬁms, as suceessor of the St. Paul and Pacific Rail-
road Company, the lands in question, by virtue of the act of March 3,
1857, (11 Stat., 195,) and the amendatory act of March 3, 1865 (13 id.,
526). The St. Paul and Pacific R. R. Company relinquished (it seems
at the request of your office) certain odd numbered tracts lying within
. the twenty miles or indemnity limits, which, it is alleged, had been
thereby granted, but subsequently settled npon by homestead and pre-
emption elaimants ; and thereupon, March 28, 1873, selected the tracts
in question agreeab]y to the prowsmns of the act of J une 22, 1874 (13
Stat., 194).

Your office rejected, and held for cancellatlon said selectlons, for the
reason “ that the traets for which indemnity is claimed were all .within
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" the twenty mlles or indemnity limits of the grant ior sa,ld eompany and
had never been selected by it.” S

- Inasmuch as the relinquishments for which indemnity is claimed were
made by the company at the request of your office, with an understand-
ing that indemnity would be allowed under the act of June 22, 1874,
and as up to the date of said selections the uniform ruling of your office
and of this Department was in favor of such selections, it is strongly
urged by the company that Congress, when if ‘passed thé remedial act
of June 22, 1874, legislated with special regard to said rulings of your
-office and of this Department, and, recognizing their binding force and -
effect, provided a special means of relief,

Seven grounds of error are alleged in the appeal from your sa,ld office
decision. Without taking up and dealing particularly with each sep-
‘arate alleged error, it is sufficient herein to say that this case comes within
the rule of law laid down by this Department in the case of the St. Paul
and Sioux City R. R. Company v. the United States, decided April 29,
1885, (3 L. D., 504,) wherein it is stated that, “ Under the actof June
22, 18 4,a rallroad company is not authorized to relinquish unselected.
lands lylng within the indemnity limits of its grant-and select other
lands in lieu thereof.” ~ See in support of this rule the decisions therein -
cited. - ‘

T see no reason for reversing the rule above stated, and accordingly
affirm your office decisions relative to this case and direct said selections
 to be canceled. ' : ‘

MINING BEGULATIONS FOR THE DISTRICT OF ALASKA.

DEPARTMENT OF THE INTERIOR,

R ,  Washington, July 28, 1885.

-1, In pursuance of the eignth seciicn of the act of Congress approved
May 17, 1884, entitled “An act to provide a civil government for Alaska,”
(23 Stat. 24), it is hereby prescribed that the rules and. regulatlons of
the General Ldﬁd Office and Department of the Interior governing the

administration of the mining laws of the United States be adopted for

and extended to the district of Alaska, so far as the same may be appli-
cable. .

2. Notices required by mining laws and regulations to be published in
a newspaper nearest the claim, may, until newspapers are established in
Alaska, be published in some suitable newspaper or newspapers printed
in Washington - Territory, to be de51gnated by the ex-officio reglster of
the land district of Alaska. _

3. No pubhc lands other than specific mineral clauns are subject to
survey or disposal in said distriet.

4. The ex-officio register, receiver, and surveyor general while acting
as such, and their clerks and deputy surveyors, will be deemed subject
- to the laws and regulations governing the official conduet and responsi:
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bilities of similar officers a,ud persons under general statutes of the
United States.

5. The Commissioner of the General Land Office will from time to
time direct the em-bﬁcio land officers in the proper discharge of their
official duties, and will exercise the same general supervision over the
execution of the laws as are, or may be, exercised by him in other
mizeral districts,

L. Q C. LAMAR,
Secretary.
Approved:
- GROVER OLEVELAND.

' PRIVATE CLAIM—INDEMNITY SCRIP.
HEIRS oF AMBROSE LANFEAR.

The actof June 2, 1858, does not aunthorize the issie of scrip for any part of a confirmed
. claim, which at the date of its location was not in confliet with a prior conﬁ.rmar )
© tion,

" -8aid act while confirming generally the decisions in favor of elaimants, made by the
commissioners named therein, does not neceéssarily include a claim specifically
confirmed by a prior private act. '

Though the government under its confirmatory a,ct and patent has relmqtushed its -
title to the fracts for whiech indemnity is sought;, certificates of location therefor
will not issue if ifi appears that such land was in fact never granted and hence
not lost. .

|  Secretary Lamar to Oo_mmission_ei' Sparks, August 28, 1885.

I have considered the appeal filed by the attorney for the heirs of Am-
brose Lanfear from the decision of your office, dated October 5, 1883,
- holding for cancellation twenty-one certificates of location dated July

13, 1882, and numbered from 433 A to 433 U inclusive, for the amount
of 1141 34 acres. The record shows that said certificates were prepared
and transmitted to your office on July 13, 1882, by the surveyor general - -
for Louisiana, under the provisions of bhe 3d section of the act of June
-2, 1858, (11 Stat., 294,) in favor of Ambrose Lanfear or his legal repre-
sentamves, and. were intended to be in part satisfaction of the pmvate
claim of “the ehildren of Paul Toups.”
Under the 4th section of the act approved March 3, 1807, (2 Stat.,
440,) the old board of commissioners for the eastern dlsbrlct of the ter-
- ritory of Orleans confirmed said . claim as follows: “No. 74. The
children of Paul Toups claim a tract of land situate in the County of
Acadia at the place called les Coteasizr de France at about the distance
“of three and a half leagues from the western bank of the Mississippi,,
containing eighteen arpents in front and a depth of two leagues and
ahalf. Paul Toups, the father of the claimants, obtained from the Baron
de Carondelet a regular warrant of survey for this land in the year
1819 L D 9,
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1796, for -the purpose of estabhshmg a vacherie, and the condmons of

_the warrant of survey having been complied with on his part. . Con-

- firmed.” This confirmation was signed bythe three -members of the
board, and was embraced in the report of said board to Congress on
January 9,1812. American State Papers, (2 Green 324). , -

" It.appears that the prlvate claim (No. 529). of Daspit. St. Arma.nd
conflicted with the claim of the Toups children. See American State .

- Papers (3 Green 225). 'The claim of St. Armand was confirmed by

act of Congress approved May 11, 1820, (3 Stat., 573).

Both of said claims were surveyed by United States deputy surveyor.
Maurice Hauke and the surveys were approved bythe surveyor general
for Louisiana on May 5, 1855. Oun August 18, 1856, Congress passed
an act (11 Stat., 473,) confirming the surveys of said claims by name in B
favor of Ambrose Lanfear. Said act contained the following proviso :

¢ Provided, that such conﬁrmatlon shall only be construed into a re-

: ‘hnqmshment of title on the part of the United States, and shall not
affect the rights of any third person elaiming title either under adverse

© title or as pre-emptor: And provided further, that any.person or per-

_sons, who are now settled on the said lands, or any portion of the lands
eémbraced in the said surveys, shall be.entitled.to have and mainfain an
action to test the validity of said surveys and the extent of the said
claims of the children of Paul Toups, and of Daspit St. Armand; num-
bers seventy-four and five hundred and twenty-nme, and to’ have the
same determined judicially in ‘the same manner as though the land on
which they are settled had been. surveyed as public land, and they had
been permitted to enter the same by way of pre- emptlon, it bemg the
true intent and meaning of this act, that no person who would be now
-entitled to.a right of pre-emption to any part.of the said.land, if the .

same were the propertv ‘of the United States, shall be deprlved of the -

' 'same, qnless it is judicially decided that the. sald surveys:wera made in
conformity with the legal right of the said Ambrose Lanfean:, under the
said confirmation.” ‘
A patent was issued. to Lanfear on Angust 7, 1816 for the lands COV-
ered by the surveys of both claims, under the provisions of section 2447
of the Revised Statutes of the United States. -On March 13, 1876, the

e dlstrlct land ofﬁcers, under the provisions of section 6 of the act ot

March 3, 1831 (4 Stat,, 492,) cons1dered the question of conflict between
sald clalms as shown by the surveys thereof, .and decided that, the
children of Paul Toups were entitled to the, land in conflict, by reagon
of a prior confirmation.  Upon the a,pphcatmn of the heirs of Lanfear,
certificates of location for 1690.47 acres were issued on. October 24,
- 1879, as indemnity for the reduction of the St. Armand claim.
' The certificates of location under cons1derat10n “were prepared as
' mdemmty for all of the Toups’ claim, northeast of Bayou. Crocodile, ‘
embracing sections 120, T. 13 south and 387, T. 14 south of range 20 -
east.
Ina contest in the eourts of Loulslana, bet;ween Lanfear and H. L.
Hnnley, it was decided by the Distriet Court, that Lanfear as the suc-
~gessor of Paul Toups and of Daspit St. Armand ‘“has no title to the
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~land making part of the Ootea,ux de France, s1tuate north of Bayou
~Crocodile, and upon which defendant has acquired pre-emptien right>*
* This decision was affirmed by the Supreme Court of the State, and o
appeal by Lanfear was affirmed by the Supreme Court of the United
States. . (4 Wall., 204).
‘The heirs of Lanfea,r having been .advised by your office on. Novem-
- ber 21, 1881, that, after the adjustment of the pre- emption claims, “only
. afew: scattermw lots will remain,” gent: to your office their deed of re--
linquishment, in favor of the United States, of all their .estate and in-
terest. in and to any part of said sections one hundred and twenty and -
thirty-seven, upon the express condition, however, that.they.should re-
-ceive indemnity for the lands. thus .relinguished.. On October 5, 1883, .
© your office held said certificates. of location for .cancellation, as above-
. stated, and the heirs of Lanfear duly appealed

. The grounds of appeal are—

1st, Error in holding that indemnity under the third seetlon of the
act of June 2, 1858, can not apply to.claims.confirmed by the old board
of commissioners, actlng under the authority conferred by the third
section of the act of March 3, 1807.

.2d,. Error in holding that Lanfear’s heirs are estopped by the record,
or by the conduct of their ancestor from clamung the relief intended by
said act of 1858. _ -

3d, Error in holding that the patent issued on the approved survey
of the Toups claim was a loeation and.satisfaction thereof.

4th, Error in holding that said act of 1856 was not a confirmation of
the Toups’ claim, as surveyed by the United States, Wlthm the meaning
of section three of said act of 1858.

5th,. Error in holding that the applicants for relief could not. relin-

v - quish to the United States the scattered fractions covered by the patent

and take indemnity therefor.
~ The contention is, that the. claim  of Paul Toups was confirmed by
the old board under the act of March 3 3, 1807, re-confirmed and located
under the private act of August 18, 1856, and still again re-confirmed
under the second-section of the act of June 2, 1858, and, hence, it comes
. within the provisions of the third section of the last named act and is
entitled to the indemnity provided therein. ‘
_ The second section of the act of June 2,.1858, confirmed the decisions
in favor of land claimants, made by P. Grlmes, Joshna Lewis and
Thomas B. Robertson, commissioners appointed to adjust private land
claims in the eastern district of the terntory of. Orleans, and the third

- section of said act: provides,.

“That in all cases of confirmation by .this -act, or where' any. private
land claim has been confirmed by Gongress, and the same in whole or
in part has not been located or. satlsﬁed either for want of a specific

- location, prior to such confirmation, or for any reason whatsoever, other -
than a discovery of fraud in such elaim subsequent to such confirma-
tIOIl, it ehall be the duty of the surveyor general of the’ dlstnct in which



132 ' DECISIONS RELATING TO THE PUBLIC LANDS.

such claim was situated, upon satisfactory proof that sach claim has
been so confirmed, and that the same in whole or in part remains un-
satisfied, to issue to the claimants, or his legal representatives, a certi-
ticate of location for a quantity of land equal to that so confirmed and
unsatisfied.” = :

It is well settled that «if a right is asserted against the government,

" it must be so clearly defined that there can be no question of the pur-
pose of Congress to confer it.? Charles River Bridge v. Warren Bridge
(11 Pet., 420, 536) ; Dubuque & Pacific R, R. Co. v. Litchfield (23 How-
ard, 66, 88); Slidell ». Grandjean (111 T. 8., 413). S
" It can not strengthen the case of the appellants that said deed of
relinquishment has been tendered, for it was held by this Department
in the case of Rudolphus Dueros, decided March 12,1874, (1 C. L. O.
38,) that said act of June 2, 1858, does not authorize the issue of serip
for any part of a confirmed claim, which at the date of its location was
not in conflict with a prior confirmation, and that the Ducros claim was
located and satisfied by the United States survey thereof. The same
ruling was adhered to. by this Department in the case of Jobn. Dejan
(8 C. L. O., 43). ' : '

It is, however, strenuously insisted that since said claim was re-con-
firmed and located by said private'act of 1856, it is therefore within the
‘provisions of the act of June 2, 1858. -This contention can not be main- -

tained. : ;

It was expressly provided in said act of 1856, that the confirmation
therein should be only a relinquishment of title on the part of the United
States, and should not affeet the rights of any third - person- claiming
title either under adverse title or as a pre-emptor. The act of 1858 con-
firms generally the decisions in favor of land claimants made by the
commissioners named therein, but it does not necessarily include the
Toups’ claim confirmed by the act of 1856. The latter act confirms the
claims specifically named and in accordance with its terms the rights
of all parties were adjudicated prior to the passage of the act of 1858.
Besides, as we have seen, the courts of Louisiana and- the Supreme
~ Court of the United States, in the, case of Lanfear ». Hunley (supra),
 have decided that the private act of confirmation did not enlarge the
. grant, and the Toups’ claim did not extend to the north of Bayou Croco- -
dile. It is true, that the United States, under said confirmatory act
and its patent, has relinquished its title to the tracts in said sections,
but no good reason is shown why the government should issue certifi-
cates of location, as indemnity for land never granted, and which,
therefore, was never lost. v

1t is unnecessary to consider the validity of the act of June 21, 1860,
(12 Stats., 866,) repealing the second section of the act of 1858, for the
reason that the latter act gives no authority for the issnance of the cer-
tificates of location applied for. The decision of your office is accord-

ingly affirmed. E ' '
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TIMBER CULTURE ENTRY—REPAYMENT.
TaoMAS C. DUNCAN.

An entry ma’de without actual knowledgeas to the character of the land is at the risk
of the entryman, and repayment will not be allowed in. the event of the relinquish-
ment thereof when the land is found untillable. -

.

Acting Secretary Jenks to Commissioner Sparks,“August 31, 1885.

I am in receipt of your office letter of November 8, 1884, transmitting

the papers relative to the appeal of Thomas C. Duncan from your office
decision of July 9, 1884, refusing his application for the cancellation
without prejudice of his timber culture entry No. 1826, for Lots 5, 6, 7
and 8, See. 32, T. 111 N., R. 71 W., Huron, Dakota, and for the return
of the fees thereon paid.

The facts are as followss

Duncan made said entry on April 2, 1883, On or abount October 15,
1883, he executed a relinquishment of said entry, and applied to your
office to be allowed to make a new entry without prejudice upon-some
other tract and for the repayment of the fees thereon.

In support of this application he filed his affidavit, setting forth ¢that
at the time of making said entry he was informed by a land agent of
‘Highmore, who represented that he was well acquainted with the tract
of land in seetion 32, township and range above stated, that the same
was a fine tract of land and agricultural in character;” that relying
upon these statements affiant made said entry; that about thirty days
ago he sent his brother to do the breaking on said tract; that said
brother returning informed him that the tract was totally unﬁt for agri-

cultural purposes, and for the growing of trees ; that he eould not-find -

five contignous acres fit for breaking; that the tract was covered with
large bowlders, rocks, and gravelly knolls; and that it was broken and
very hilly. The breaking thereupon was not done. This affidavit was
corroborated by that of his said brother.

On this statement of facts your office, by its letter “G ? of November

16, 1883, denied the application. Duncan filed his motion to review,
accompanied by his affidavit, setting forth that in selecting said tract

he relied upon the surveyor’s description of the land, as shown by the

records of the Huron land office, and upon the advice of the register.
The affidavits of D. L. Cadwallader and Charles S. McGill also appear,
setting forth that affiants have lived for eight months in Hyde county
(wherem said traet is located), are acquainted with the land in question,
that it is unfit for agricultural purposes, eovered with large bowlders,
and that ten acres thereof cannot be cultivated. By your office letter
of July 9, 1884, said application was again denied.

It appears that Duncan was in Huron, Dakota, on April 2, 1883, and

there made his entry. It is not attempted to be shown that he then
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visited theland, or that he has since done so,nor is.any reason assigned
‘for his failure so to do. In one affidavit he says, he relied on informa-
tion obtained from a land agent; in another, he claims to have acted
on information obtained from the register and from the records. He
- does not pretend: that he has made any attempt to further comply with
the law. . The field notes show the land to be rolling, and the soil first
and. second rate in eharacter. It was incumbent on Duncan, before
making lis entry, to inform himself of thé ¢haracter of the land. " If he
has voluntarily failed so to do, it must be at his own risk, and this De-
* partment cannot furnish him relief from the results of his-own neglect. '
Your declsmn is therefore atfirmed. ‘

" PRE-EMPTION CONTEST.
PERCIVAL 9. DOHENEY. -

Contests to.clear the record of pre-emption filifigs are not encouraged by the Depart-
ment. The rights-of the pre- emptor should awalt cons1demt1on iintil final proof
is offered.

Secretary TLamar to (Jommzsswner Sparks, Avgust 31, 1885

1 have considered the:case of George W. Percival v. Michael A. Do-
heney, involving the SE % of Sec: 13, T. 154 N.,R. 65 W, Devil’s Lake,
Dakota, on appeal by Percival from your ofﬁce declslon of Augnst:6,
1884, dlSmlSSng the contest.

It appears from the:record: that Percwal made homestead - entry for
the tract described, November 2, 1883, and that-on the following day,
November 3, the date on:-which the townshlp plat was. filed, Doheney
filedipre-emption declaratory statement for the same tract, allegmg set-
tlement March 26, 1883. .- Action was brought by the homestead entry-
man, Percival, with a view to elearing the record of Doheney’s pre-emp-
tion filing:  -Hearing was set for December 22; 1883, at which, both

. parties appeared in person and by counsel.. Counsel for Doheney moved
to dismiss the contest, and assigned several reasons in support of said
motion, the general purport of which was that the notice of contest ‘was
vague-and indefinite as to the charges which- contestee was. expected to
answer,; no spemﬁc charge of any kind beiig ‘made. Sabstantially the
same: allegations were made as-to the afﬁdawt upon which the notice of
contest 'was based.

These motiotis: were overruled: by the register and receiver and the
exceptions noted. The:heariug of the case proceeded upon its merits,
and résulted in a finding by the register and receiver favorable to con- =~

~testant. - On appeal to jour office the decision-below was objected: to on
every point, and especially as to the action overruling the motion-to
dismiss.. After quite a full recital of ‘the fets in the: case as to the

_eharacter-'of the -afﬁdavit and notice of contest, your office: sustained
the appeal and dismissed the contest without prej udice to either party.
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Updn an exainination’ bf the case, I am- satisfied that this: was right.

The notice of contest which issued only a few days after thé pre-emp-
tion declaratory statement was filed set forth as ground of contest only
_the very broad and indefinite charge of “failure to comply with the
law in regard 'to" his' declaratory statement.” It failed to specify in
~ what particular there had been failure. . The declaratory statement it-
self was but a few days old. It was difficult for Doheney to know just
what he would have to answer at the hearing. At said hearingcon- -
siderable testimony was takén whichi went largely to two points,: first,
as to when Doheney ceased to beé a minor, and, ‘second, as to his settle-
ment, inhabitaney and improvement. sl ;
In view of thé foregoing state of facts, I refrain from expressing any
- opinion on the evidence. Contests of this. character “ {0 clear the rec-
ord ? are not encouraged by the Department. In such ‘cases, the better
practice, as a general rule, is to allow the pre-emption rights to await
consideration until final proof is offered. Nichols o. Benoit, (2 L. D.
583.) - L T .
Especially is this true in this-case, in view 'of the indefinite and very
general character of  both the affidavit and notiee of contest. Dohehey,
~the pre-emptor, may at any: tite, after due advertisement, offer- his-
final proof, and when he does, all questions touching his rights under
his pre-emption claim will then be open for consideration and de‘términ-
ation. The questions presented at the hearing already bad may then
very properly be raised.. Percival may then: as. an adverse claimang
offer his objections and after due notice be fully heard in contest.:
T affirm the decision ‘of your office dismissing the contest without
prejudice. o - C '

—

PRE-EMPTION—SALE AFTER ENTRY.
MORFEY o, BARROWS.

" e sale'of the land shortly after making proof and payment doés not warrant a pre-
" sumption against the good faith of the entryman.,

In ease of contradictory evidence the findings of the local office as to matters of fact
" are given due consideration by the Department. e

Acting Secretary Jenks to Commissiovier Sparks, ‘September 1, 1885,

I have considered the case of Stephen Morfey v. Charles E. Bar'rows,
involving the right to-the SE f of Sec.. 3,T. 111, R. 60, Huron, Dakota,
on appeal by Morfey from your decision of July 27, 1884, dismissing
thie contest.. - o ‘ N

The record shows that Barrows filed declaratory statement No. 17,661 '
for said tract, May 3, alleging settlement April 19,1882 ‘and December
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8, 1882, he made proof and cash entry of the same. J anuary 23, 1883
he transferred the same, by warranty deed, to one George W. Thomp-
son. -
Morfey made homestead entry No. 187 for said tract October 9, 1882.
~Affidavit having been made by Morfey (March 14,1883,) that said
Barrows had not fulfilled the demands of the pre- emptlon law as to-
residence and cultivation and that he had entered the land -in question
with speculative intent, an investigation was made by Speclal Agent
William W. Burke, who (on March 20, 1883,) made report to your oiffice
‘ reeommendmg that a hearing be ordered Your office ordered a hear-
ing, which was held August 29, 1883. Upon the hearing it was shown
- that Barrows was a poor man compelled to work for others to maintain
existence; that he found employment, mostly with a farmer living some.
two miles dlstant‘from his claim, returning home at intervals and work-
ing a portion of the time upon the traet in controversy.  The evidence

. was very eontradictory, as to the frequency and length of Barrows’

- visits to his claim, the size and character of his house, the amount: of
land plowed and the quantity of crops raised. The local ofﬁcers de-
. mded as follows:, :
~ “The. testimony shows that Barrows hauled his lumber on the land -
the day he made settlement, viz: April 14, 1882. He builta house eight,
feet square at once.  His aetual res1dence was established on May 15,
1882. He worked for various people in the vicinity, and- visited hlS
claim as often as he could, averaging twice to three times a week. He
" broke five acres which he planted to corn and raised a crop. - In every
act of Barrows he has shown an honest intent. His poverty should not
be an obstacle in the way of his exercising his rights under the law.
Therefore we find for Barrows and render a decision in his favor.? ?

Morfey appealed to your office, which (J uly 27 1884 ) decided as fol-»
lows:

“After a careful examination I fail to ﬁnd that the charges have been

“ sustained, and affirm your decision in favor of Barrows.”

From your. decision the. contestant appeals to the Department.

The fact that Barrows sold the land, within three and a half months
after making cash entry, is adduced as furmshmg grounds for the strong -
s'uspicion of speculative intent. The U. 8. Supreme Court, however, in -
‘the case of Myers v. Croft (13 Wall. , 291,) decided that « the objeet of
Congress was attained when the pre- emptor went, with clean hands, to
the land office, and proved up his right, and pald the government for
the lands. Restriction upon the power of alienation after this would
injure the pre-emptor, and could serve no important purpose of public
policy.” - See also departmental decision in case of Thompson v. Clark
(11 C. L. O, 24).

The local ofﬁcers, before whom the witnesses personally appear, have
the advantage over all appellate trlbuna,ls, from their opportunity- to
observe the appearance and bearing of the witnesses, their manner ip
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giving their testimony, éte.; for which reason, especially in case of eon.
tradictory evidence, the Department looks with great respect upon the
conclusions of the local office as to matters of fact. In the presentcase:
I coneur with the local officers in holding that the preponderance of ev-
idence shows good faith and a compllance ‘with the law on the part of
the pre-emptor. Your decision is therefore affirmed, and the contest
dlsmlssed. ' '

EFFECT OF PATENT.
BAXKER ». THE STATE OF (ALIFORNIA.

The exroneous certlﬁca,tmn of a tract in the place of land selected, depnves the De-
partment of further jurisdiction over the land.

Acting Secfetwy Jenks to Commissioner Spaﬂcs, September'l, 1885.

I have considered the case of Thornton R. Baker ». the State of Cali-
fornia, involving the NE 1 of the NE 1 of Sec. 24, T. 2 N, R. 9 E., M.
D. M., Stockton land district, California, on appeal by plaintiff from
your office decision of July 25, 1884, holding for cancellation his pre-
emption declaratory statement No. 11731 for said tract.

The record shows that on May 5, 1871, the State of California, through
its authorized agent, applied at the local office at Stockton to select the
NE % of the SE ; of said section, under the grant for agricultural col-
lege purposes. Act of July 2, 1862, (12 Stat., 503), and the amendatory
acts of June 8, 1868, (15 4d., 68), and March 3, 1871, (16 id., 531). This:
application was approved by the then register, Melville Cottle, Aagust
11, following, who described the land as the NE 1 of the NE 1 of Sec.
24, T.2 N., R. 9 E., M. D, M., and duly reported the same to your of-
fice. This said reported tract being at that time vacant public land, -

the selection was entered upon the records in accordance with the reg- -

ister’s description and was approved to the State for the purposes afore-
said upon said June 17, 1873. June 27, 1873, a certified transeript of
_the approved list conveying the fee simple title to the lands embraced
therein was transmitted to the governor of the State. It appears that
patent was issued by the State of California, and under said patent the
land has been transferred several times.

On November 5, 1863, Abraham F. Wilson made homestead entry
No. 104 for the entire SE 1 of said section, which entry remained intact
‘upon the record untll June 7, 1875, when it was canceled by reason of
abandonment.

The reeord further shows: that the following pre emptlon filings were
made upon the entire NE } of said section, viz: declaratory statement
No. 9032, by Sallie Potter, filed January 29, 1876, alleging settlement
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the same day; deciamtory statement No. 10,208, by Thomas H. Bards
ley, filed May 30th, alleging settlement- May 1, 1878. * Also the pre.

-emption declaratory statement No. 11,731 of- Thornton R. Baker, filed

January 18, alleging settlement January 18, 1883, for the: NE 1 of the
NE 1 of s'ud section—this being the land in controversy.

On April 11, 1884, Baker made application at-the local office at
Stockton to make proof and payment for the said traet covered by his’
pre-emption declaratory statement referred. to, which application was
refused by the local office, for the reason that the tract applied for ap-
peared to have been patented by the State of California to one Helen
‘Weire, September 22, 1883,  On appeal by Baker, your office sustained
the decision of the local oﬂice

Baker in his appeal to this Department sets up four grounds of error:

- First; That the paterit or list of said land to the State of California is

an’ error, as the State applied for another tract than the one patented.
Second, That at the time Baker settled, this land was not then listed to
the State, but was vacant public land of theé United States.. Third,

That the claimant under the State was cognizant of the claim and en--

" try of Baker, and sought to take advantage of him. Fourth, That the

case comes under the list of patents being void upon their face and over

~which the Land Depar tment has jurisdiction and can issue a second

patent. o

‘None of these object tions are well founded In the case of Moore ».
Robbins (96 U S 530), it was laid down as a recognlzed rule of law
that:—-

“ A patent for publlc land When issued: by ‘the Land Department
acting witlin the scope of its authority,-and delivered to and accepted -
by the grantee, passes the legal title to the land. All control of the
Executive Department of the government over the title thereafter
ceases.

If there be any lawful reason-why the patent sliould ‘be' canceled,
or rescinded, the appropriate remedy is by a bill in chancery brought by

“the United States, but no executive officer is anthorized to reconsider
~the facts on which it was issued, and to recall or rescind it, or to issue

one to another for the same tlacb 7

The case of Umted States v. Schurz (102 U. 8., 378) atﬁrmed thls '
doctrine and went further, holding that ¢ the dehvery of the instrument

of patent to the patentee is not,asin a co'nveyance'by a'privateperson,

essential to pass the title.” -

In view of the facts as hereinbefore recited, and under nhe rule of
law as above set forth, I think your office decision in this case was cor-
rect and it is acoordmgly afﬁrmed. ‘ '
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.PEE-EM PTION—SETTLEM. BN T—A LIEN—H BIR.
BELL ». WARD. '

The settlement of an alien, or one who hasnot deelared his intention of becoming a
. “citizen, confers no right as against the valid adverse claim of another.

The wrongful removal of a settler’s house, at the instance of an adverse elaimant,
will not affect the status of the settler’s right or inure to the benefit of such
claimang. : ' !

~The guardian of the minor heir of a deceased pre-emptor is authorized under section

) 2269 of the Revised Statutes to file a declaratory statement and other papers re«
quired to compleﬁe the elaim. -

Acting Secreiowy Jenks to Comm@sszoner Sparks, September 1, 1885

I Liave considered the case of John J. Bell v. Edward P. Ward, guard-
ian of Edna Rose Ward, minor heir of Frederick A. Ward deceased, as
presented by the appeal of ‘Bell from the decision of your office, dated '
February 13, 1885, holding for cancellation his pre-emption declaratory
statement No. 3, for the W % of the SE 1 of Sec. 35, T. 154 N., and the
W 4 of the NE % of Sec. 2, T. 153 N., R. 64 W., Devil’s Lake land dis-
trict, Dakota Territory, and awarding the land to the said minor heir. -~

It appears from the record that the township plat of survey was filed
in the district land office on September 29, 1883; that Bell filed said -
statement on. September 29, 1883, alleging seutlement on July 1, 1882
that Edward P.-Ward, as gu-e»rdian' of said heir, filed pre-emption de-
claratory statement No. 277, for said tracts on December 21, alleging
settlement thereon February 21, 1883; and that Byron M. Smith filed
Sioux half breed scrip No. 701 E, for the SE % of said Sec. 35, on May 18,
1883, which was canceled by your office letter of Jannary 29; 1885.

Due notice was given by said guardian of his intention to make proof
 and payment for the land, on May 30, 1884, and Bell and Smith were
" cited to appear ab the district land:office and to show cause .why the /
proof should not be allowed. . On May 23, 1884, Bell executed his affi-
davit, duly corroborated, protesting against the allowance of Ward’s
proot and payment, and elaiming the land by réason of a prior bona
fide settlement.

By agreement of the partles a hearmg was held on Julv 25, 1884 to
determine their respective rights, at which both partics a;ppeared, in
person, with their attorneys.  Upon the evidence submitted at .the
hearing, the register and receiver awarded the land to Bell, and, on ap-
peal, their decision was reversed by your office, as above stated.

The grounds of error assigned are, 1st, In holding tha,t Ward’s omgl-
nal settlement was bona fide and valid.

' 2d, In holding that Ward’s alleged settlement was made with the
mtentlon to claim the land under the pre- emptlon law, and to comply
- with its requirements.

3d, In overrulingthe decision of the reglster and receiver, and award-

ing the land to said heir. :
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It is shown by a fair preponderance of the testimony that Bell went
upon the land in question on June 19, 18382, and put up a sod house
and broke about five acres. He resided upon the land until January,

'1883, when he began to build a frame house, which was completed on
‘the 23d or 24th day of February foliowing. Bell’s. improvements con-
sist of said house and twenty five acres of breakmg, and he swéars
that they cost him over $200.00. At the time Bell went upon said
tracts he was an alien, but he filed his declaration of intention to become
a citizen on April 7, 1883.
-~ It appears that Frederick A. Ward placed his house or shack on said
tract on February 21, 1883, and the same was removed by a mob of
twenty men within two hours' after it was placed on the land. Bell
" was present when the house was hauled away. On April 22, 1883,
Ward placed another house upon the land and was killed that night
by armed men, who had eome to move hlS house from the land in con-
troversy.

There is testimony tending to show that Ward and his brother Charles

were attemptmg to hold other claims upon unsurveyed.land after the
‘removal of the first house from the land in dispute. This testimony
can have weight only as tending to show that Ward had abandoned hlS
claim to the land upon which his house was placed.
" Until Bell filed his declaration of intention to become a citizen of the
United States he could acquire no right to the land as against a valid
adverse claim. Section 2259 of the Revised Statutes. McMurdie v.
Central Pacific R. R. Company (8 C. L. O., 36); Kelly 0. Quast (2 L.D.,
627); Mann ¢. Huk (3 L. D., 452).
" While Bell was still an ahen, ‘Ward placed his house upon the land
and claimed the same. His action was not a forcible intrusion upon the
land, and since Bell was at that time disqualified from acquiring lands
- under the pre-emption laws, Ward initiated a valid settlement upon
the land. Atherton v. Fowler (96 U. 8., 513); Belk v. Meagher (104 -
id., 279); Lawless ». Anderson (7 O. L. O., 68); Molyneux v, Young
(1d 107); Powers v.Forbes (ibid., 149)., The removal of the house could
not destroy: his elaim. It is not shown that he used any force in placing
the house upon the land and the removal of the same by force in the
presence of Bell can not and ought not to inure to Bell’s benefit. The -
land was unsurveyed and uninclosed.. The law was ample to protect
“Bell’s rights, and there $eems to be no excuse for the conduct of those,
whose violence caused the death of the Ward brothers. A careful ex-
amination of the testimony fails to show that Ward did not make his
- settlement in good faith, and the peculiar circumstances attending the
removal of his first sh anty, taken in connection with the facts surround-
ing his death, would seem to furnish sufficient excuse for his absence
from the land in the interim. Counsel for Bell urge that said guardian
is not authorized to file a pre-emption declaratory statement for said
- tracts. Section 2269 of the Revised Statutes of the United States pro
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vides that, ¢ Where a party entiﬂed to claim the benefits of the pre-
emption laws dies before consummating his claim, by filing in due time
all the papers essential to the establishment of the same, it shall be

" competent for the executor or administrator of the estate of such party '

or one of the heirs to file the necessary papers to complete the same,
but the entry in such cases shall be made in favor of the heirs of the
deceased pre-emptor, and a ‘patent thereon shall cause the title to inure
to such heirs as if their names had been specially mentioned.”

It is not pretended that Rose Edna Ward is not the heir of said F.
A. Ward, deceased, nor that Edward P. Ward is not her guardian.
The deceased initiated his claim by settlement and under the provisions
of the section above gquoted said guardian is clearly authorized to file
the declaratory statement and all other papers to complete the claim
commenced by the deceased in his life-time, .

The decision of your office is accordingly affirmed.

— -
HOMESTEAD—RESIDENCE,

FAGAN v, JIRAN. -

" Residence is nelther acquired nor mamta,med by making occasmnal visits to the

" land,
Acting Secretary Jenks to G’ommisse’o-ner Sparks, September 3, 1885.

I have considered the case of Charles Fagan v. Wenzel Ji iran, involv-
ing the NE 1 of NW %, Sec. 34, T. 3 8., R. 7 E., M. D. M., Stockton
land dlstnet Qalifornia, on appeal by J1ran from. your ofﬁce declslon of

" August 12, 1884 {

The record shows that the townshlp plat was filed in the local office
July 26, 1858 that Jiran made homestead entry No. 3854, April 23,
1883, for the aforesaud tract, and that on December 4, 1883, h1s applica
tion to make final proof for'the same was rejected; that on the same
day (December 4, 1883,) this contest was initiated on the affidavit of

‘Fagan, alleging abandonment of his homestead entry by Jiran; and

that a hearing, relative to this contest and in all respeets regular, was
had at the local office in Stockton, January 22, 1884.

Upon the testimony adduced at said hearing, the loeal office rendered
a decision in favor of contestant, which decision was affirmed by your
office July 12, 1884, as stated above.

The testlmony in the case is clear to the effect that Jiran never es-
tablished a residence on said tract. The only improvements thereon
consisted of a cabin ten by twelve feet, with one door and window, and

_ without any floor. There never was any furniture in the eabin, except

a sort of platform upon which was a straw tick filled with straw, until
three days after this confizst was commenced, when a stove was put up,
and the eabin improved a 111:1;19. There was no well, but very little
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- plowing done, and no other attempts toward enltivation and improve.
‘ment. At various times he drove out from his home in Modesto, ten.
“miles distant, to the, land, and remained over night, taking with him
blankets and such other. bcd clothing as he desired and taking them
back with him to Modesto upon his return. , That he considered Mo-
desto his home is evidenced Ly tne fact.that he took part as a voter in
" the incorporation of that town, some two months prior teo. this hearing,
-and also from the fact that on the Sth day of November, 1883;.in a case
" then pending in the court of Ju5tlce in Modesto, he testified. -that his -
‘"home was in that town.

In view of all the facts as hereinbefore recited, and, recegnizing the
universal rule of law that, ¢ A homestead claimant can. neither acquire
nor maintain a residence on a tract, by making oceasional. visits to the
land,” your office decision is affirmed.

 REVIEW,
HUNT ». LAVIN,

Motion -for review of departmental declslon of Aprll 29, 1885 (3 L.
D 499) denied September 4, 1885.

ACT OF JULY 23,“ 1866. »
'CALIFORNIA & OREGON R. R. Co. ». TEE STATE OF UALIFORNIA.,

" The firsh section of said act has no reference to swamp land- claims, and the highest
: judicial tribunal of the State has so decided.

 Acting Secretary Jenks to Commissioner Sparks, ;S’eptember 5, 1885,

I have considered the.case of the California and Oregon Raﬂroad
Company v. the State of California, on appeal from the decision of your
office of 27th November, 1876, holding .that certain: lands in sections
3,4, 9, 27 and 34, township 12 N, range 3 E., and the W. § of 33—13
N —3E M. D. M » Marysville . dlstrlct mured to the State of Califor-
nia under section one of the act of July 23, 1866, (14 Stat. , 218).

The case has been. several times. suspended Jpending mterlocutory
proceedmgs by your ofﬁce, concerning which reference is made to your
office communications of August 14,187 9 October 7 1879, and 30th July
1885.

It is sofficient for the disposition of this case to recite, that by. de-
“cisions of July 15, 1879, in the case. of State ex rel. Joseph Kile et al. v,
Silas Tubbs (6 C. L 0.,.108,). and. of December, 21, 1883, State of Cali-
fornia ex parte (2 L. D. 643) it was expressly held that the first section
of the act of Congress of Jd uly, 1666 has no reference to swamp land
51a,1ms
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This decision has been under consideration and fully coneurred in by
the Supreme Court of California in Kile v. Tubbs, (59 Cal., 191,) which
settles the fact that the State. herself by her highest judicial tribunal
has. declared against her right: to the assertion of such claim,

The award to the State under this provision of the statute is accord-
ingly overruled and the decision reversed. You are consequently at
liberty to consider all elaims, either of the State or of other parties, under °
the laws apphcable to the lands, without reference to the case as pre-
sented:in these proceedings.

- INDIAN HOMESTEADS.
. Certain entries in Michigan released from suspension.

Actmg Secretary Jenks to O’ommzsswner Sparks, September 7, 1885.

On'the 14th of March; 1877, my'predecessor directed a suspension of
action upon certain contested Indian homestead entries in Ionia and-
Traverse Qity distriets, Michigan, subsequently -consolidated at Reed
City.  ‘This wa% upon complaint and representation-that thevcorntests,
made by white persons, were instituted for the purpose of taking ad-
. vantage of the Indiang’ 1mperfect knowledge of the requirements of the
land laws, and possibly meagre compliance, and: thus after depriving
them of their homes, such white persons and others in complicity with
them were aiming to seeure entries upon the land for their own henefit.

-Investigation was directed, and upen request of the Commissioner of
Indian’ Affairs, E. J. Brooks, then an employe of your bureau, was de-
tailed to make personal examination. His report, dated 27th: Decem-
ber, 1877, was submitted by letter of your predecessor January 30,
1878, Wmh recommenda’mon for such action and legislation as might give
relief in certain irreguldr and anomalous -cases, specially mentioned,
and to all the Indian elaimants generally, by making allotinent of lands
instead of requiring complianee with the homestead law under the act-
of June 10, 1872 (17 Stat., 381). : ‘

 After Lonmltamon with the Commissioner of Indmn Aft'alrs, a bill
was prepared and was introduced. in the46th Congress April 21, 1879,
(H. R. 852), “To confirm ecertain entries of land by iudgaas,” and was’
referred to the committee on Indian' Affairs. ‘

In the meantime and subsequently, communications of individuals,
‘and others numerously signed, were presented to this Department, and
to members of the Michigan delegation in Congress and by them re.
ferred, denying the reliability of Special Agent Brooks’ report, and de-
nying that any injustice was being done the Indians, either collectively
or individuailly. ,

The Department, awaiting probable action in some form by Congress,
has not released the suspension, -and - no-legislation has been effected.
I find no reference in the proceedings of Congress to any bills reported
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to effect the original recommendation, and none appear to have been
mtroduced save the one already referred to.

The time for offer of final proof upen the homesteads has long since

“elapsed, and in some instances, subsequent homestead entries, made
after cancellation and prior to the order: of suspension, have also re-
mained more than the seven years of limitation upon the records.

Ii is now wunlikely that any legislation will be had affecting these par-
ticular rights. If in any case wrong has resulted to individuals by en-
forcement of the.existing law, Congress will, undoubtedly, as it has
heretofore, uport request of the Department, afford appropriate relief.
But the administration of the Department ought not to be withheld
from legitimate business because of possible hardship in a few isolated
cases, and it is only by action and proper adjudication that these cases
ean now be intelligently disposed of.

I aceordingly recall the former suspension, and direct a fair exami-
nation of the pending cases upon the merits of each as it shall be reached;
with such notice to all parties, including notice to the Indian agentin -
charge, as shall be necessary to a just-and right determmatlon of con-
flicting claims.

As to the original right to make. entry by the Indmns, it seems to -
have been provided by regulation that a certificate of such right should
be furnished by the Indian agent, and placed on file with the register
and receiver. Where such ecertificate was given by the proper Ofﬁcei',

-it would appear to be sufficient to support the entry in its inception.

In the matter of compliance with the homestead law, your office is
mado, in the first instance, the proper tribunal to pass upon the proofs
after their acceptance or rejection by the -district -officers. It is to be
borne in mind that this homestead privilege ‘upon these lands was ex-

* tended to Indians, who by the treaty of 1855 (15 Stat., 621) were entitled

to make selection thereof and receive patemt without further condi- .
tions.  With what strictuness, therefore, compliance with the general

homestead law shall be insisted on is a qﬁestion for grave cousideration

in their case. Certainly nomere technical objection should be permitted

to deprive them of guaranteed treaty rights, if the same can be assured

to them by arv reasonable construction of ex1st1ng law relating to

their homestead pmvﬂege. » :

. PRACTICE—REVIET.
“BAXER ET AL. v. THE HEIRS oF MOLAUGHLIN.
By electing to proceed under a deecision the right $0 reconsideration thereof is waived. .
' Adting Secretdry Jenls to Qommissioner Sparks, September 7, 1885,

Tn the case of Albert W. Baker and Patrick Callahan v, the Heirs of
¥rancis McLaughlin, involving Lots 3, 4, and 5, and the SE.f of the
NW.% of See. 6, T. 13 N., R. 6 E., Sacramento, California, an applica
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tion was filed on behalf of said heirsin the local office September 7,
1884 for a review of the departmental decision in said case of Ootober
1883 (10 C. L. 0., 256). .
By reference to saud decision it will be seen that the homestead entry
of McLaughlin for said land was attacked by Baker on the charge of
illegality, and that Callahan claimed -certain settlement rights on said
land. It appearing from the records of your office that said McLaugh-
lin had exhausted his right as a homesteader, prior to making the
ent}y for this land, the Department, under date as above, afiirmed the
decision of your office holding for cancellation said homestead entry, '
but allowed the heirs of McLaughlin to prove up for said land under
" the pre-emption law, as it appeared that said McLaughlin had origi-
nally claimed the land as a pre-emptor and had not lost his rights as
such by transmuting his filing into the said illegal homestead entry.
TUuder the said decision the executor of said McLaughlin proceeded
to make final proof, but the local office declined to aceept payment
for the land, on account of certain protests made by Baker and Calla-
han as against the validity of McLaughlin’s claim as a pre-emptor.:
‘Whereupon, your office May 7, 1884, directed the local office to order a
bearing, which was accordingly had in due form on July 7, 1884.
" As grounds for this application, it.is alleged by said exeeutor that
Baker’s affidavit attacking the entry of McLaughlin was not filed until
after the death of said entryman and that such fact was only discovered
during the progress of said hearing.

The right to a reconsideration of the decision in questlon was waived
when election was made to proceed thereunder and it is now too laté to
- assert such right under the changed conditions of the case. . '

It is further to be observed that notice of said application: does not
‘appear to have been served upon the adverse parties, and this also
would preclude its consideration.

- The application is therefore dismissed and the case is returned _to
you for due examination and decision on the appeal of said executor
and Callahan from the decision of the local office.

EANSA8 TRUST LANDS.
WENIE ET AL. ». FROST,

Though under: the treaty of 1865 trust lands were not subject fo homestead entry,
such an entry made for land that also fell within the terms of the act of Decem-
ber 15, 1830, opening to settlement a part of the Fort Dodge military reserva-
tion, may be commuted under section 2301 of the Revised Statutes and the money
50 paid placed to the credit of the Indians. ; i

Acting Secretary Jenks to ‘Commissioner Sparks, September 7 1885

- X have cousidered the ease of Frederick T. M. Wenie and Frederick
W. Boyd ». Daniel M. Frost, involving a tract situate within the Osage

1819 . p——10.
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Indian trust and diminished reserve lands, to wit, Lots 9 10, 11 and -
- 12 in Section 25, T. 26 8., R. 25 W., and  Lots 14 and. 15 of Sec 30, T..
26 8., R. 24 W,, Garden Olty (formerly Larned) distriet, Kansas, on
appeal by plamtlffs from your office decision of April 17, 1882 reJeet
“ing their applications to file for said lots (inter alia).

It appears that Frost made homestead entry No. 6595 of the lots in.

- -question October 1, 1881, agreeably to the prov1s1ons of thc act of De- ‘
cember 15, 1880. (21 Sta,t 311).

Boyad apphed October 25 1881, and Wenie apphed November5 1881
~to file Osage declaratory statements for the lots in question, together
. with Lot 6 of See. 26 8., R. 25°W., and Lot 13 of Seec. 30, T. 26 S., R. 24
- W, alleging settlement October. 22d and November 2, 1881, resp’ect:

ively. - Both these applications were made under the provisions of the
12th section of the act of July 15, 1870, (16 Stat., 362,) and of the act
of May 28, 1880, (21 id., 143,) but the register reJected said apphca-
tions. (on the day of thelr presentation) because the tracts ‘applied for
(except the said Lots 6 and 13) were embraced in Frost’s homestead
© entry. ’

Said applicants having appealed from such actlon, your oﬁice afﬁrmed ~
the same April 17, 1882. Whereupon. they duly appealed t0 this De-
partment upon substantlally the following grounds.:

1. That said decision is contrary to law, inasmuch as the said act of
December 15, 1880, does not contemplate the sale or disposal of any of
the Osage lands embraced w1th1n the Fort Dodge military reservation
under the homestead laws.

2. That if it had been so intended, provision would have been made
therein for the payment of the price of said lands to the Osage Indians,
and as the act contains no provision authorizing the government to re-
imburse said Indians for such price, said lands are not subject to home-
stead entry, ‘but are subject to said declaratory statement applications

~under the Indian treaty, whenever said lands are put into market “as -

amply provided for in the laws, rules and regulations of the United
States governing the disposal of said lauds to actual settlers.”
3. The said treaty with the Osage Indians is as sacred and entitled
‘60 as much consideration as a treaty with an mdependent namon, etc,
citing Pine ». Wood, (1 C. L. L., 703.)
4. That Frost’s homestead eutry, barring Lot, 6 (Whlch he had apphed
to include therein June 17, 1882,) is null and v01d and should be. can-
celed.
' Weme having August 9, 1882 filed affidavit of contest, allegmg that
the tra,ctb in question are Osage Indian Trust. lands and not, subject, to-
"homestead entry, and asking that.a hearing be ordered to determine
these alleged facts, and Frost having filed August 18, 1882, a notice of -
his intention to make final proof September 20th ensuing, together
with his affidavit in support of his “right to commute (his homestead .
antry) under Section 2301 of the Revised Statutes and the act of March
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3, 1879,” (20 Stats, 479,) the register forwarded the same to your office
by letter of August 24, 1882, for instructions.. Whereupon your office,

per letter of September 6, 1332, advised the register and receiver at
-the Larned office, as follows: “As you have been before advised, the

~ entry of Frost. was made under the act of Dee. 15, 1880, (21 Stat., 311 )

the provisions of which conflict with: those of the treaty of 1865 with
_the Osage Indians” (14 Stat., 688); that in view of the fact that by the
aforesaid letter of April 17, 1882, Frost’s entry had been regarded as a
valid appropriation of the land covered thereby, your office deemed it
-unadvisable to order a hearing upon the grounds alleged by Wenie; and
thatin view of the pendency of his and Boyd’s applications to file before
- this. Department,. Frost’s application to commute should be held in.
abeyance until further advice.
The Commissioner of Indian Affairs having under date of April 12,
"' 1882, addressed a letter to this Department calling attention to the
a,ppa,rent conflict between the 2d article of the aforesaid treaty of 1865
and the act of December 15, 1880, my predecessor, Mr. Secretary Teller,
under date of May 3, 1882, submltted to the Premdent for his consider-
ation, and, upon his approval transmlqswn to Congress, copy of said
letter (and accompanying maps and papers) together with draft of a
bill to amend said act in harmony with:the provisions of said treaty.
Whereupon, the President, May 5, 1882, accordingly transmitted said
" communication to Congress, commending its consideration thereof ;. but
no action was taken thereon, barring its refelence to.the commlttee on
military affairs and the printing of the same.
Without discussing the minutice of the several pomts of exception
specifically raised upon appeal touching the alleged incompetency of
‘rost’s entry, or attempting to reconcile the alleged conflict between
e said act and treaty, it will suffice to state generally that the entry
appears to have been made conformably to the express provisions of
the said act of December 15, 1880, (21 Stat., 311.) It provides, to wit:

“Whereas, that portion of the Fort Dodge military reservation here-
inafter deseribed is no longer needed for military purposes : Therefore,
- «Be it enacted by the Senate and House of Representatives of the United
States of America. in Congress assembled, That it shall be the duty of
the Secretary of the Interior to cause all that portion of the Tort Dodge
military reservation,'in the State of Kansas, being and lying north of
land owned and oceupied by the Atchison, Topeka and Santa Fe Rail-
road Company for right of way for its railroad, to be surveyed, section-
ized, and subdivided as other public lands, and after said survey to
offer said land to actual settlers only, under and in accordance with
the homestead laws of the United States: Prowided; That the said
Atchison, Topeka and Santa Fe Railroad Company shall have the right
" to purchase such portion of said reservation as ‘it may need for its use
adjoining thdt now owned by it,'not exceeding one hundred and sixty
acres, by paying therefor the price at which the same may be appraised -
under the direction of the Secretary of the Interior.” :

Now these lpts in question, having been ¢ surveyed, sectlomzed and
subdivided as other. publie lands,” and being situate “north of land
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owned and ocecupied by the Atchison, Topeka and -Santa Fe Railroad
Company,” ete:, as described in said act, and Frost appearing to be an
actual, bona ﬁde settler upon the said lots, and having offered to make
proof and payment therefor in the manner prescribed by law, T am of
opinion that he should be p.ermltted so to do “under and in accordance
with the homestead laws of the United States,” as required by the said
act of December 15, 1880. '

Acvordingly, upon his submission of satlsfactory proof showmg com-
vliance with legal requirements, he will be required to pay through the
proper local land-office the sum of one hundred.and ten dollars and

" eighty-one cents, (being at the rate of $1.25 per acre for said lots, aggre-
gating 88.65 acres, as delineated upon the plat approved June 22, 1831,)
which sum shall be credited on the books of the Treasury to the account
of the Osage Nation of Indlans, agreeably to the aforesaid treats of
1865.

Barring the foregoing modlﬁca’mon, your office decision of Aprﬂ 17
1882, is afﬁrmed

RAILROAD GRANT—RELINGQ UISHMENT.
FrorIDA RY. & NAvieaTION CO.

In view of the company’s relinquishment in favor of certain seftlement rights, “hear-
ings will be ordered in case of applications to enter land selected by the comn-
pany, to ascertain whether the applicant is entitied to the. beneﬁt of said reline
quishment.

Entries and filings may be allowed for unselected ands upon prima facie showin
that the applicant is within the terms of said relinquishment. .

Due notice of the allowance of such entries and filings will be given the company,

" and opportunity allowed the same to contest the settler’s claim.

Secretcw y Lamar to Commissioner Sparks, September 12 1885.

I have examined the appeal of the Florida Railway and Namgatlou )
Company from the instructions of your office dated January 17, 1885,
to the register and receiver of the Gainesville district, Florida. -

The record shows that on March 29, 1834, your office instructed the

-district land officers that, inasmuch as the Atlantic, Gulf and West

- India Transit Company, now known as the Florida Railway and Navi-

gation Company, “under date of June 25, 1881, executed a formal
relinquishment of its claim to all lands theretofore withdrawn for ifs
henefit, upon which bona. fide settlers had made improvements prior to
March 26,1881, . . . you will allow entries upon lands within the
limits of said road, both granted and indemnity, where the allegations
of the parties applying to make the same show to your satisfaction

that they are covered by the terms of the relinquishment above men-
* tioned.” On July 21,1884, your office again instructed the district land
officers, in response to their request, that where the company had made
selections of lands within the granted limits of its grant by act of Con-
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gress approved May 17 1856, (11 Stat 15,) and the lists submitted ap-
pear to be regular in all respects, and parties apply to enter lands
included in said lists, alleging settlement and improvement prior to
March 26, 1881, learings should be ordered to ascertain the facts con-
cerning said alleged settlement and improvement. On November 15,

- 1884, the attorney for said company requested, in writing, the register
and receiver to apply to your office for instructions .directing them to
order heammgs in all cases where applications are made to make entries
or file declaratory statements for tracts in the odd-numbered sections
within the limits of the withdrawal for the benefit of said company.
On January 17, 1885, your office, in reply to the request of the eom-
pany duily iorwarded re-affirmed the former instructions, and directed
the register and receiver to allow entries and filings where the appli-
cants made a prime facie showmg that the lands applied for are cov-
ered by the terms of the relinquishment of said company, and the same
have not been selected by the company prior to the application to en-
ter; and that where applications were made for lands embraced in the
llsts of seléctions of said company, which lists were in all respects regu-
lar, a hearing should be ordered to determine whether the applicant
had made settlement and improvement in good faith prior to the date
when the withdrawal for the benefit of said company became effective.
Your office expressed some doubt as to the correctness of its ruling,
and allowed the company to-appeal to this ‘Department. The grounds )
of error alleged are:

1. In holding that the relinquishment of the company was a waiver
of its rights wherever settlers had made improvements prior to March
26, 1881.

2 In holding that said relinquishment expressly vested in the Gen-
eral Land Office the right to determine in every case, and by whatso-
sver method it might select, whether the applicant was entlbled to
equitable relief.

3, In deciding that the General Land Office has the right to deter-

~ wine whether the applicant is a bona fide settler and entitled to equita-
. ble relief, without question by the company as to the mode of proced-
. ure by Whleh the determination is made.

It is bardly necessary to narrate all the details connected with the
making of said rehnqulshment A full reeital of the same may be found
in the decision of this Department of January 30, 1884, (2 L. D., 561).
The rehnqulshment or waiver of the company’s clalm expressly cov-
ered the lands on each side of its road which ¢ may be found by the
General Land Department at Washington to be occupied by settlers
who may be entitled to equitable relief up to December 13, 1875, saving
and reserving to this company any and all rights of mdemmty vested
in the company under existing laws.” On June 25, 1881, the company, '

. in response to a request from your office, under instructions from this
Department, extended “the rehnqmshment or waiver heretofore made
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) all actual bona fide settlers who madeimprovemeuts prior-to the 16th
day of.March, 1881.” It was decided by this' Department; in the case
of the Peninsular Railroad Company ». Carlton: and Steele, (2. L. D.,
© 831,) that “ these relinquishments, made under afull knowledge of the
-1aw and the facts, are absolute and unconditional.” - By the express
terms of the waiver, the duty devolved upon your office to determine to
.- whom it should apply. Said decision of your office does not deprive the
company of any right. It simply allows the filing or entry to be made
of record when the applicant presents with his application proof show-
ing prime facie that he is entitled to the relief provided for in said re-
linquishment or waiver. 'If the company desires to contest the entries
-after they have been admitted to record it should be allowed to do so
under the rules of practice.

Unquestionably it:will be better for the settler and for the company
‘to have their relative rights determined as speedily as possible ; and to
that end you are directed to instruct the register and receiver, at the
énd of each month or at their earliest convenience thereafter, to notify
the attorney or agent of said company of the entries and filings that are

“within the terms of said waiver, in order that the company may take
steps to contest the same should it desire to do so. A certain time
should be allowed the company after the receipt of notice, say thirty
days, within which it may commence proceedings against said entries.

With the above modification, your office decision is confirmed.

RIGHT OF WAY TO RAILROADS.
CIRCULAR..

Aotmg Oomm@sszoner Walker to fregzsters and receivers, and specml agents,
August 29, 1885.

In determining the right of railroad companies having a right of way

- through public lands under the general right-of-way aet (18 Stat., 482),

or under speeial acts making grants of public land to aid in the con-

struction of railroads “to take from the public lands adjacent to- the

line of said road,” material of earth, stone, and timber nécessary for the,

construction thereof, you will be governed by the following instructions
in lieu of all former regulations, which are hereby revoked:

1. Such. provisions refer exclusively to roads in the process of con
struction.  No public timber or material is permitted to be taken or nsed
for the repair or improvement of a road after its original eompletion.

- The right to take such timber or material ceases When the road is open
to the public for general use. :

2, Timber or material may be taken from the public lands only for

‘the construction of .the road, including roadway, bridges, culverts,.
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~trestles'and the like, but cannot be taken for the erection of siations, =

- freight houses, fences, sheds, or other buildings or structures.

3. No public timber is permltbed to be taken or used for fuel by any
railroad company. . '

4. No railroad company is entitled to procure, or cut, or remove, O .
cause ‘to be procured, cut, or removed, either by itself or through its
agents or other persons, in any manner, any timber or other material
from the public lands for sale or dzsposal either to other compamies or to
‘ the public, or for exportation. '

5. The right of railroad compames to take tlmber and other material
from the public lands is restricted by law to lands “adjacent to theline
of the road.” This will be construed as meaning that the companies

. have permission to take timber and other material along the line of the =
road in progress of construction, and in the immediate vicinity thereof
‘or in near proximity thereto. It will not be deemed a license to go to
distant points and obtain timber to the deprivation of settlement,
mining, and other'rights and interests in sich localities, and the impair-
ment of the general welfare of the country over extended aréas. The
privilege must be exercised where the law placesits exercise, viz., “ad-
jacent to the line of the road.” '

6. The right-to take timber and other material from the public lands
for the construction: of railroads is granted to railroad eompanies or-
ganized as provided by laws entlthng them to suoh pmwlege, and to no
other parties. -

7.. No person is authorized to-cuf or take tlmber from the pubhc lands
for the purpose of sellmg the same to railroad companies.

8. Only those persons who ‘are the direct or duly authorized agents of
a proper railroad company are permitted to obtain timber or other ma- .

“terial for the usé of such company in the construction of its road.
' 9. Unauthorized persons cutting or taking timber from the publie.
lands, although for sdle.to a railroad” company, will be deemed tres-
passers, and they, as well as the company recelvmg or purchasmg the

‘same, will be proceeded agamsb aceordingly.

10. No growing trees less than eight inches in diameter will be per-
mitted to be cut. - No tree can be cut that is not required for use for
constrietion’ purposes, 4nd-all of each trée cut that can be used for

" ‘construction purposes must be ntilized.

11. The tops and lops of all trees must be cut and piled, and the brush
removed or disposed of in-such a manner as to prevent the spread of
forest fires.

12. Each company, before causing the cutting or removal of timber or

othier matérial from the public lands, must file with the Secretary of the
* Interior ‘a ‘copy of its: articles’ of m(,orporatlon, and due proof of its

' organization under the same, also 2 map of its definite line of location ;
and, if it ‘desires to’ suithorize an agent or agents to cut or remove timber

v from tHe public land such agent or agents must be properly appointed -
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in writing ; said appointment must specifically describe the land to be -
cut upon, and prescribe the prohibitions and regulations contained in
paragraphs 10 and 11 of this circular. Copies of all such appointments
- must be filed in this office in order that such persons may. be regarded
as agents of the company.
13. Every compauny, its officers, a.wents, contra,ctors, and employes,
“will be held responsible for any unlawful taklng of timber or other
material and for all waste and damage.
14. Under the act of June 3, 1878, the right to cut timber from public
" mineral lands is reserved to, the bona Jide residents of -the State or Ter-
ritory in which the same are situated, and railroad companies aré pro-
hibited from cutting, or causing to be cut, any timber from such land.
Persons violating this act are liable to the penalties prov1ded by the
third section thereof.
They are also prohibited from eutting timber from any land within

the limits of any military park or Indian- reservatlon, or other lands .

especially reserved from sale. :
15. The right of any railroad company to cut timber for constructlon
- purposes, under the act of March 3, 1875, ceases at the expiration of -
five years after its deﬁmte location, upon any portion of said road which
is not. then compleied.
Approved :
G. A. JENKS,
Acting Secretary.

PRIVATE ENTRY—LAND REDUCED IN PRICE.
"PECARD . CAMENS, AND OTHER CASES.

Where land had been once oﬂ‘ered then increased in price a.nd again- offered, and

while in that condition deelared by Congress to be subject to sale at the first

_ price, and private entries were allowed: therefor without further offering, such

" entries are not void, but voidable, for the want of a restoration notice, and way

" be confirmed by the Board of Equltable Adjudication. The case of Eldred ».
Sexton cited and distinguished. ‘

As section 2271 of the Revised Statutes denies the right of pre-emption on a tract
theretofore disposed of, when such disposal has not been confirmed by the Land
Office. on aceount of any alleged defect therein, the parties claiming as pre-empt-
ors herem have no standmg as rightful claimants.-

- Becretary Lamar to Commzsswner Sparks, September 17, 1885

To the honorable the Secretary of the Interior :

In .compliance with your request I have the honor to submlt my .
views upon the appeal of Pecard, Wakefield and Spies ffom the decis-
ions. of the Commissioner of the General Land Office in the cases of .
Joseph Pecard v. Frank Camens, Geo. M. Wakeﬁela v. Evanste Lanzon,
-and Augustus Spies ». Hermann Mohrmg
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September 22, 1879, Joseph Pecard located Supreme Coum scrip R.

843 upon the NEl of the SW1 and the W3 of the NW% of See. 2, T.

42N, R. 35 W, \larquette district, Mlchlgan, certificate of looatlon R.
and R No. 686. '

May 26, 1883, Frank Camens applied to file declaratory statement for
the W3 of the NW4, alleging settlement May 1, 1883, which appliea-
tion was rejected by the register and receiver, and on appeal the Com-
missioner, October 15, 1884, held the location of Pecard void ab initio,
and no bar to the allowance of the pre-emption elaim.

March 23, 1880, Geo. M. Wakefield located at the same office mili-
tary warrant No. 113,286, 160 acres, act of 1855, upon the SEZ of Sec.:
28, T. 43 N., R. 3¢ W., B. and R. No. 5893, and warrant No. 59,410, 160
acres, same act upon Lots 1, 2,3, and 4, and the SWl of the NWl of
the same section, R. and R. N 0. 5896 ,

" February 28, 1883, Evariste Lanzon applied to ﬁle, alleging settle- .
ment Janvary 10 1883 for.the B3 of the Ef of said section, which ap-
" plication was demed by the register.and receiver, but admitted by de-
cision of the Commissioner October 22, 1883, holdmg the locatmn of
Wakefield for cancellation as void.
.- April 10, 1830, Augustus Spies purchased at prwate sale, certlﬁcate
No. 10,635, the W of the NW1 and the NW} of the SWi of Sec. 3,
the E& of the E% of Sec. 4, the NE} of the NEZ of Sec. 9, and the N3 of
the NE+ and the NEL of the SW% of Seec. 10, T. 42 N., R. 35 W., aggre-
gating 440 acres, embracing lands in both odd and even numbered sec-
tions.

May 26, 1883, He rmann Mohring apphed to file for the Ef of the Eé- of
Sec. 4, allegmg settlement May 11, 1883, which application was refused

‘by the register and receiver, but allowed by decision of the Commis-
sioner of 22d October, 1884, holding void and subject to cancellation
the private entry of Spies.

These are test cases, involving the legal status of a large number of
pr1vate entries and locations, upon the even sections within the com-
mon limits of what are known as the Marquette and State line, and the
Ontonagon and State line brafiches of the Marquette and Ontonagon
Railroad, for which a grant of lands was made by act of June 3, 1856,
(11 Stat.,, 21,) as affected by the joint resolution of July5, 1862 (12
Stat. 620)

To these even sections the present cons1demt10n will be strictly coa-
fined, leaving for future determination any question arlsmg upon the
dlsp0s1t10n of the odd sections.

- The 4th section of said joint resolution provides:

“That the even sections of public lands, reserved to the United
States by the aforesaid act of June 3, 1856, along the originally located
route of the Marquette and Wisconsin State Line Railroad Company,

except where such sections shall fall within six miles of the new line of
road so as aforesaid proposed to be located, and along which no rail-
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. ~road has been constructed shall hereafter be subJect to saJle at one '
- dollar and twenty- five cents per acre.”

Originally, in 1853, prior to the act of 1856, the lands had beén offered |

at public sale subject to the ordinary minimum price of $1.25 per acre,

and by said act were-required to be offered at public sale at the increased

. price of not less than $2.50 per' acre before they could beconie subject

to private entry. This re-offering had been made in 1859. * Afteér the

. passage of the joint resolution of 1862, the lands were treated-as re-
duced in price by the law, and have not been since offered; and the
entries in question were permitted by the distriet officers without hav-
ing been instructed by the Commlsswner to. restore the lands by pub-
lished potice to private entry at $1.25. '

Upon the authority of the decision of the Supreme Oourt in Bldred
v. Sexton (19 Wall., 189), the Commissioner held the eéntries void, and -

- consequently no bar to the allowance of the pre- emptlon cla,lms of
Camens, Lanzon, and Mohring.

TFrom these facts it appears that J oseph Pecard, Geo. M. Wakeﬁeld
and Augustus Spies by several private entries and locations at the
proper land office contraeted for certain even sections of land with the
government, at the price fixed by law for these several tracts of land,

- and, according to the terms of the contract paid to the ‘government the
full consideration stipulated for therein. The Commissioner, by his
action has annulled the contracts without their ¢onsent. To justify one
party to a contract without the consent of the other to repudiate and
annul it, some substantial reason must exist. That reason, as assigned

-by the Commissioner, is that under the ri’lling in the case of Eldred ».
Sexton, (19 Wall,, 189,) the cash entries were void, and, therefore, the
appellees might ]a.wfullv enfer upon and pre-empt the land

There are material features which distinguish the case of Eldred ».
Sexton from these cases and render it inapplicable.

1st. The cash entry made by Eldred, on which-he founded hls claim .
of title, had been canceled by the Commlssmner of the General Land

_ Office, and, on appeal to the Secretarv of the Interior, that judgment of ‘
the COmmlssmner had been afﬁrmed and that adJudlcatlon had stood
unchallenged till he brought his suit.

When Eldred went into court then he had notitle Whatever on which
to recover, unless the court should declare the action of the officers of

- the Land Office was without anthority of law and void. The court de-

clined to so determine, but held,; on the contrary, that the action of the -
officers was in accordance with law, and, to justify their action, declared
that one of the fundamental principles underlymg the land system had
been violated in permitting the cash entry before the land had been

. exposed to public auction at the price for which it was sold. The

“action of the Land Office within the scope of its powers is' entitled to
-and receives in the eourts great consideration. ~As Eldred’s cash entry
~had been fully éonsidered by the Department and canceled, it was only
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necessdry for the court to inquire whether there was sufficient warrant
for the departmental action ; and, finding in the facts such wairant, the
departmental action 'was sustained. Had the departmental action been

" in favor of Eldred and a patent issued to him, quite a different question

would have been presented to the court. ' The question, so far as the
fact is concerned, would have been more nearly analogous to the ques-
tion now pending ; for in these cases, so far as the records show, the
appellants have actually bought and pald for the lands, and their en-
tries remain of record and uncanceled.

"“Another material feature of difference between these cases and that
discussed in Eldred ». Sexton is,—

The lands now in dispute had once been offered at public auction, at
the minimum price, being the price at which they were actually pur- ‘
chased, while in that case they had not been so offered. In Eldred v. "
Sexton the ruling is prineipally based upon the ground that the lands
had never been publicly offered, and this is foundéd upon the aect of
1820, which-is largely the origin bf the present land system. By that
act an offering at public auction is made a condition précedent to the
right of private entry. (

Until this condition has been’ performed the power of the ofﬁcers of
the Land Office to sell at private entry does not attach, and their action, .
if not cured by other provisions of thelaw, would be void. But, after
the condition has been performed, as in this case, the power does attach,
and having once been rightfully vested in the officers, unless Congress’
saw fit to fix some further condition by whlch the power would be
divested, the power would:continue.

" No further coundition:is found in the statute, buf, it is claimed by
appellees that 4s there was a temporary withdrawal and an increase in

~the price, and then a reduction to the usual minimum, a public offering

ghould be implied as a condition which would defeat the power of the
officers of the Land-office, which had vested after the first public offering.
If this suofgestlon were made and sustained, it would be a very proper -
one for the action of the legislative branch of the government But a
ministerial officer cannot properly add to nor sabtract from the provis--
jons of a statute in such a way as to increase his power beyond the
statutory grant, or to abdicate a power conferred upon him by law.

A temporary withdrawal for any purpose (without there be express
statutory command) in the administration of the land officé has never ‘

been ‘construed to require a re-offering at public auction. "From the @ -
‘eastern line of Ohio to the Pacific Ocean land titles would be shaken if

it were now decided that the officers of the Land Office, after a temporary
withdrawal, had no power to sell lands until they had been again pub-

“Hely re-offered. The uniform construction of the Department as to this

is decisive. Bdwards’ Lessee v. Darby (12 Wheaton, 210); U.S. v. Gra- .
ham (110 U. 8., 221); Brown’s Administratrix v. U. 8. (113 id., 568). By
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the same Departmental usage change of price has ne~er been recognized
as'a ground for requiring a re-offering.

Under the graduation act of 1854, although a regular succession of
ehanges in, and reduction of price is provided for, yet no public re-offer
-~ ing is required. TIn the-administration of the statute no second re- oﬂ'er
ing was ever made. -
~ Bufi while the departmental practice of selling public lands at pri-
vate cash entry after a temporary withdrawal without a re-offering at
public auction is not denied, counsel for the appellees maintain that an
equivalent in practice has been observed in that it has been the custom
of the Department after each temporary withdrawal, to give a restora-
~ tion notice. But a restoration notice is entirely dlﬁ"erent in its orlgln
- and purpose from a public auction.

The public anction has its origin in the act of Gon gress of 1820
(3 Stat., 566,) as a condition precedent to the exercise of the power to
sell at pmvate entry. Its purpose is to enhance the price above the
- minimum by the inspiration of competitive bidding. - Johnson . Tows-

ley (13 Wall,, 88).
= The restoratlon notice had its origin in a departmenta,l regulation
made on the first day of Jannary, 1836, which was only a rule for the
guidance of the officers of the Land Office in the discharge. of their
ministerial duties. Its purpose was, after lands had been out of market’
in conSeguence of a withdrawal, to notify the public that the lands
were again for sale at the minimum price, as they stood before the with- -
drawal. No competitive bidding was by it inviteds nor any public aue-
tion announced. Hence, the restoration notice neither was, nor was in-
tended to be the equivalent of the public auetion provide by the statute.

A third distingunishing feature between these cases and the case: of
Eldred v. Sexton is found in the fact heretofore stated that the eash
entry by Eldred had been canceled by the Department, while these
~ cases are yet pending, and the counsel for the appellants have mvoked

the relief afforded by the board of equitable adjudication. _

This board was organized by the act of 1846, (9 Stat., 51,) continued .
by the acts of 1848 and 1853, permanently established by the act of
1856, (11 Stat., 22,) and its provisions substanmally incorporated mto

_the Revised Statutes as sections 2450 to 2457 inclusive. :

The necessity for. this law was occasioned by the fact that through in-
advertence or ignerance it was found that many instances oceurred in
which; without any fault of the purchaser, in the administration of the

. land laws, some essential step demanded by law or departmental regu-
lation had not been observed, and Congress was frequently called upon
by special acts to supply the broken thread in the title. To this board
was committed the supplying of these broken threads, whenever the
purchaser on his part-had conformed to law and the neglect or breach .
had been on the part of the officers of the government.

In purn suance of the power vested in them by the act of 1846, the
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members of the Board of Equitable Adjudieation promulgated on the
third of October, 1846, a system of rules for the administration of equity
under the act, and pr0v1ded for certain ecases which should constitute
the “first claSF ”* among which the 11th rule includes “All private sales.
of tracts which have not been previously offered at public sale, but
where the entry appears to have been permitted by the land officers
under the impression that the land was liable to private entry, and
there is no reason to presume fraund or to believe that the purchase was

made. otherwise than in good faith.” # '

The 13th rule provides for—“All bona fide entr]es on land Whlch had-
been once offered but afterward temporarily withdrawn from market
and then released from reservation, where such lands are not rightfully
claimed by others.”

‘Section 2457 of the Revised Statutes prov1des that patents sha,ll issue
'to claimants for lands embraced in the ¢ first class”

Rule 13 expressly includes these lands unless there were rlghtfu]
claimants. Section 2271 of the Revised Statutes expressly denies the
right of pre-emption “on a tract theretofore disposed of, whensuch dis-
posal has not been confirmed by the Land Office, on account of any al-

" leged defect therein.”

These appellees found the lands in dlspute ¢ disposed of,” but ¢ on
account of an alleged defect therein” attempted to pre-empt them.
This being expressly forbidden by the statute, they are not ¢ rightful
claimants.”. The energetic language of the Court, used in the case of
Niswanger v. Saunders (1 Wall., 438,)—<You cannot be heard to adduce
proof, because you are met by the statute and not allowed to obtrude
upon the existing survey by a second location; you can obtain no in-
terest in the land to give you a standing in court ” would seem to apply.

‘Hence, it is concluded the case of Eldred v. Sextion is inapplicable
to the cases now under consideration.

The cash entries are not void, but voidable for want of a restoration
notice. .
The rules of the Board of Equltable AdJudleatlon include them in

their provisions.

By these rules, in the absence of fraud, bemg of the “first class,”
the statute declares them patentable. -

These views only apply to so much of the lands as are included in
the even sections and are distinetly so limited. As to the portion of
the lands of Augustus Spies which were found in the odd sections,
entirely different questions will arise; but as by consent of counsel only
‘the even sections were considered in the argument, so much as may be
found in odd sections is left for future consideration. » A

I am, sir, very respectfully, , ,
‘ : - G. A. JENKS,
Assistant Secretary.
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Upon consideration of the foregoing .cases, the errors assigned are -

" deemed sufficient, and. the decisions of the Commissioner of the Gen- =

eral Land Office are reversed. The papers submitted by office letter of
7th February, 1885 are returned, with directions that in ease appel.:
:‘lants by their counsel,ﬁle; within sixty days written ap plication for sub-
mission of the entries to the Board of- Equitable Adjudication, the same
‘be duly certified for the action of that tribunal. In the case of Spies.
however, the entry in.its present form, embracing both odd and even
sections, cannot be considered; and the same will remain suspended .
until the status of the odd beCleODS shall have been determlned

Very respectfully, L.Q. C LAMAR
A B VA s ?
' Secretary.

HOMESTEAD ENTRY—GOOD FAITH.
- JOENSON v. JOHNSON.

3 The wrongful act of an entryman, whérehy'the settlement rights of another claimant
for the same tract, were not protected by filing or entry, will not be al]owed to
inure to the benefit of such entryman,

Actmg Secretary Muldrow. to O’ommzsswner Sparks, September 19, 1885.

I have considered the case of John . Johuson v. Carl M. J ohnson,’
involving the respecnve rlghts of both parties to the W. 4 of the Nwi
~of Sec. 20, T.-6 N., R. 16 W., Bloomington land district, Nebraska, on
appeal by the latter from your ‘office decision of August 6, 1884,

Oun February 7, 1878, Carl M. Johnson filed- his pre-emption declara-
tory statement No. 3885 for the NW4 of Sec. 20,T.6 N, R. 16 W,,
‘which . pre-emption declaratory statement expired w1th0ut h1s makmg ,
final proof and payment, as required by the pre-emption laws. * It ap- -
pears from the evidence that some time in the latter part of January,
1879, Carl M. Johnson for a valuable consideration sold to his brother,
J ohn E., the possessory or pre-emption rlght to the W. § of the aforesaid
_ quaxter, (the same being the land. now in dispute,) with the understand-
_ing’ that when his pre-emption filing expired, they would -each enter
_eighty acies of the guarter (the land being double minimum in price

~ and -only eighty acres being subject to entry by any one individual

“under the homestead law).

Acting under this alleged contract, the valldlty of which will not be
discussed here, John E. Johnson went upon the W.J of the quarter, built
a comfortable house and stable, put in a well, made other improvements -
thereon and has continued to:-reside there and cultivate the tract ever
since. - His improvements are valued at about $300. During the years -
1879, 1880, and 1881, the brothers were farming the entire guarter in

* partnership, the cultivated parts of each half quarter being about equal,
and they divided their crops equally. During the greater part of the
vears 1879 and 1880 Carl M., who was a single man, maintained bhis
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resiaence at the home of another brother of his on another quarter of
this same section.. Some time in the early part of the year 1881 he .
puilt 2 house on the E. % of the quarter, and, getting married in June of -
that year, moved into that house and has continued to reside there ever. .
smee.

In the meantlme, the act of March 3, 1879, which allowed a partv to
homestead one hundred and sixty acres of double minimum land was
passed (20 Stat., 472.) .-

Carl M. J ohnson now saw an opportunity to enter-the enure quarner
On September 27, 1881, he made homestead. entry No. 9334 for the en-
tire quarter, and on March 20, 1883, after due notice, attempted to make.
his final proof for the same before the county judge of Kearney county,
at Minden, Nebraska. This final proof was rejected, as will appear here-
after. o ’

Tt is shown that John E. Johnson was not awarethat his brother had
madehomestead entry aforesaid, until about three weeks after the date
of making the same. Thereupon on February 17, 1882, he attempted

to file an appllcatlon in the local office for a hearmg in equ1ty to deter-
mine his rights to file for the W. % of said quarter. This application was
reserved to await official proof of the genuineness of the certificate of
the notary public before whom it was verified, and was not filed until
August 21, 1882, :

The loeal office submitted the same to your office for 1nstrueb10ns rela
tive thereto. On September 27 , 1882, your office transmitted a reply to’
the local oﬂice decllmng to order ‘a2 hearing in the premises. Your
office subsequently reconsidered its former ruling of September 27,

1882, and by letter « C?” of March 5, 1883, ordered a hearing to determine
the respective rights of the parties herem to the land in controversy:
Pursuant. to said letter of March b, 1883 a hearing was duly called for
June 12, 1883

Upon the testimony adduced at.the hearing, the local office decided

© that the pre-emption declaratory statement No. 3885 of Carl ‘M. John-

son ¢ was fraudulent and should be canceled ;” that ¢¢J ohn E. Johnson
never made or atbempted to make an entry or filing of any kind for the -

'W. % of the NW. 1;” and that homestead entry No. 9334 for the entire

quarter aforesaid, was valid and should remain intact. Upon appeal to
your office. this decision was modified so as to allow Jobn B. J ohnson
the right; to enter the W. £ of the quarter, and the homestead entry No.

9334 of Carl, M. Johnson, as to W. & of the said quarter, was held for .

cancellation. In support of your office decision are cited the depart-
mental decisions of Dickson ». Schlater (11 C. L. O. 23), and. Van .-

Rhodes ({id., 53). ,

Upon a careful examlnatlon of this case, Tam of oplmon that your ofﬁce N
decision should be affirmed. Carl M. Johnson has not carried out in.

good faith his agreement with Jobn E. and has actually practised-a .

frand. upon him. While this, Department cannot take cognizance of &
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frand affecting the title to public lands for which patent has issued,
nevertheless, under no circumstances will it permit itself knowingly to
be made an instrument to farther the frandulent designs of an individ-
nal who is seeking to acquire title to land to which he has no right.

- In view of all the circumstances of this ease, the right of John E.
Johnson-to the W. % of the said quarter is such a rightas Carl M. John-
son is bound to recognize, and the fact that he is seeking to aequire title
to this W. § of the quarter knowing that he has noright thereto is evi-
“denece of his bad faith in the premises, and is a Very material element

in the determination of this case.

In the matter of residence of Carl M. J ohnson upon the east half of
the said quarter, I concur with your finding, and also that of the local
office, in that it was insufficient, and his apphcamon to make final proof
wus therefore properly rejected.

- Your office decision is affirmed ; the final proof of Carl M. Johnson .
as to the E. § of the said. quarter w1ll be rejected his homestead entry
No. 9334 for the W. } of said quarter will be eanceled, and for the E. § of
the quarter will be allowed to remain intact; and John B. J ohnson will -
be allowed to enter the W -3 of the said’ quarter

MINING CLAIM—LOCATION—IMPROVEMENTS.
' ' Spur LODE.

Though the aﬂeged discovery and 1mproveménfé appeared to be upon ground ex-
cluded from the claim, the applicants, on the showlng made, are allowed to ﬁu‘msh
supplemental proof,

Acting Secretary Muldrow to Commissioner Sparks September 24, 1885

I have considered the appeal of Wﬂham G. Pell and J. Fenton Sey-
 mour from the decision of your office dated November 12, 1884, refu-
. sing. to re-instate mineral entry No. 2322, survey No. 335, Central Clty
land district, Colorado.
~The record shows that on August 30, 1877 said Seymour and Pell
~ filed in the district land office their apphcatmn for patent for twelve hun-
dred, feet of the Spur Lode, Gold Hill mining district, Boulder county,
Colorado. Un November 6, same year, an adverse claim was filed and
suit commenced against said application by the Corning Tunuel Mining
-and Reduction Company. On May 29, 1883, the suit was dismissed by
agreement of counsel, and on June 7, same year, said enfry was made
as applied for by said applicants. ‘

On May 12, 1884, your office examined the papers relative to said

entry, and found that the location of said claim was based on an alleged .
-discovery, in ground excluded from the application and entry and em-
braced by the Slide Lode Claim, a prior location, s