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Lhe maknrg wnd then the admmsbation, of the Indunn Reorganization Act,
was central i the wnfolding of a philosophy of demociatic gras~-roots
. action Iccause it ] replaced the Bureat s authonby with ndan autonomy
—John Collier, Commissioner ot Indian Aftairs, 1433-1945

, The reforns of Bie Indian Ncw Deal faded to endie becatse, i the last

: analysis, they wcre imposed upon the indians, who did 1ot see Huse daborate

i proposals s answers to themr own wants and needs

—Graham DD Taylor, The New Deal and Amevican fidian Tribalism

The quotations above typify polar and contlicting judgments on the sigmib-
cance and tmpact of the 1934 Indian Rearganization Act, or tRa ' This statute,
often referred to as the Wheeler-Howard Act atter ats chuet alleged congres-
stonal authors, belongs among the small group of national laws that has pro-
toundly atfected the hves of Native Americans * The tra was the most impai-
tant general statute atter the General Allotment Act ot 1887 and probably the
most important single statute aftecting Indians durimg the two-thirds of a cen-
tury since 1ts passage As one indicator of its importance, over half the Indian
governments in the United States today are organized under 1ts provisions or
those of separate statutes (attecting Oklahoma and Alaska) that parallel the
IRA IN Major ways

Clearly, Native Americans and those who wish to understand thewr unique
place In American hife need to understand this statute [t 15 particularly im-
3 portant to be mtormed about the 1RAS 1mpact on the restricted ability ot
Native Americans to govern themselves

Yet scholarly opmion on how the 1Rra has affected Indian governance 1s
deeply divided john Collier and Graham Taylor cannot both be right on this
question, although the truth may well lie somewhere between therr conclu-
sions The genests of this book was the discovery that a study of the impact of
the 1ra on the Nevada Agency (which had authority over most Indians hving
in Nevada 1n the 1930s) could not be undertaken without an undisputed sum-
mary of the intent of the 1RA, which did not exist

Scholarly opinion until the mid-1970s usually ascribed to the ll\lA a gener-
ally positive role in Native American hfe, particularly with respect to self-
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Chapter One

Indian Self-Government and the
National Government During the 1920s

The Indian Rearganization Act giew out of the mteraction ot Native American
socteties with the United States government, patticulatly in the decade and a
half before 1934 National government policy toward Native Americans had
been tar from consistent from the ratihcation ot the Constitution to that date
In tact, the national government’s eftorts n this arca were notable for numer-
ous dramatic reversals of both programs and goals

At hrot Native American societies were dealt with as sovereign nations,
treaties were made with them, and the national government’s activities were
restricted chietly to nubitary, diplomatic, and trade refationsheps « et Carious
Indran societies Thes policy 1esulted moa large de facto reduction of Natne
Amenican landholdmgs but left large areas under Indian control But i an
abrupt change ot direction dunng, the 1830s, the national government 1e-
moved many Native Americans beyond the Mississippr River to a new Indian
lerntory where they could govern themselves and have therr land ownership
tights protected while white Ameniains occapied then temaming lands east
ot the great niver

In the 18505 another reversal resulted e practice moa pohey of creating,
1eservations in the western United States In 1871 Congress abruptly torbade
turther treaty-making, although existing treaties were not abrogated and in
practice much of the previous pattein persisted in the form ot agreements
made with various socichies However, one aspect of the new policy was a
subtle but important shift toward treatig Indians on 1eservations as to some
degree under the authority ot the national government, although the courts
ruled that Indians were not under the jurisdiction ot the United States and
therefore did not become citizens by birth after adoption ot the Fourteenth
Amendment to the federal Constitution In practice, national government con-
trol over Indans expanded

In still another about-tace, at the end of the nineteenth century and the
beginning of the twentieth the promise to maintain the Indian Territory as
an inviolate preserve was violated Oklahoma was officially opened to non-
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Indian settlement, the Indian governments that had functioned for decades in
various Indian communities within the territory were destroyed, and Indian
lands were once more greatly reduced

From the 1880s on, the national government, at both adrrunistrative and con-
gressional levels, was domunated by advocates of the 1deology of forced as-
similation and by the allotment policy (to be discussed more fully in the next
chapter) Thus well-established pattern provided the background for the events
of the 1920s, which prepared the way for the Indian Reorganization Act

Several elements of the system that had been 1n place since the 1880s, par-
ticularly those strongly affecting Native American self-government, are noted
m the next chapter First, however, it 1s necessary to record that Indian law, as
created and interpreted by judges, had not changed as much or as erratically
as policy created by admunistrators and legislators In fact, in a fundamental
sense there was an underlying consistency in judge-made Indian law, a cir-
cumstance that created conflict between Indian law and the policies pursued
at various times by Congress

The Confhict between Law and Adminustration

The Constitution of the Uruted States 1s practically silent on the role of Indians
in the American pohity It authorizes the Congress to regulate foreign and in-
terstate commerce plus commerce “with the Indian Tribes,” and 1t states that
“Indians not taxed” will not be counted when congressional seats are allo-
cated among states Both of these provisions arise from the recogrution that
very few Native Americans were citizens or subjects of the Unuted States in
any sense when the Constitution was ratified The most important aspect of
early national/Native American interactions for many decades—the treaty-
making process—does not specifically mention Indian nations as parties to
such agreements

The national judiciary, especially the Supreme Court, created the structure
of law relating to Native Americans after the Constitution was adopted This
legal structure, uruque in this country —no other groups have the legal stand-
ing of Indians—is also uruque among other nation-states, although n recent
decades there have been attempts in some other countries to move toward the
US pattern Thus legal structure was i place and being followed by the courts
during the 1920s and early 1930s, although the brilhant codification by Felix
Cohen 1n the Handbook of Federal Indun Law did not systematize the structure
and reveal its underlying symmetry until the 1940s

The basic elements of thus legal system were formulated inuihally and pri-
marily by Chuef Justice John Marshall in the first third of the nineteenth cen-
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Indan Self-Government and the National Government During the 19205 3

tury After examming how European nations and then the early United States
had defined Native Americans legally, Marshall concluded, in Worcester v
Georgua, that

the Indian nations had always been considered as distinct, independent,
political commuruties, retaining their ongmal natural rights ~ The very
term “nation,” so generally applied to them, means “a people distinct
from others ” The constitution, by declanng treaties already made, as
well as those to be made, to be the supreme law of the land, admuts
therr rank among those powers who are capable of making treaties The
words “treaty” and “nation,” are words of our own language ~ We have
applied them to Indians, as we have apphied them to the other nations ot
the earth, they are applied to all in the same sense ?

Marshall was giving legal meaning to the practice ot concluding treaties
with Indian nations, hundreds of these documents were negotiated (although
some were not ratified) before Congress stopped the practice in 1871 But even
when treaty-making ceased, the existing treaties were stated to be still in effect
and binding, they are still appealed to i legal proceedings, although the
Supreme Court has held that Congress can unilaterally revoke a treaty, by ym-
phication as well as explicitly ®

Several aspects of the structure of Indian law created by the courls and
judicial interpretation of the treaties can be summarized as they still existed in
1920 These were

1 Nahve American governments no longer possessed the right to control
their foreign policies, for this purpose the national government had as-
sumed sole authority However, some Indian nations today still insist that
they retain some rights of sovereign nations n this area

2 From their perspective, the Eutopean nation-states that came to North
America had acquired ownership i1 some sense ot the lands belonging to
Native American societies simply by “discovering” them Chaef Justice
John Marshall again wrote the first and most fundamental court decision
on this question, Johnson v M “Intosh * In this opinion, Marshall held that
the first non-natives on the scene had gained an ownership right over Na-
tive lands stmply by being the first Europeans to assert such a right But
the night was not absolute, in practice, 1t amounted to an exclusive author-
1ty as against other European nation-states to acquire the lands of Native
socteties by various legal means In other words, Indians had to be dis-
possessed of their lands by conquest, purchase, or agreement (in the form

of treaties) 1n spite of this discovery night Indians retained occupancy
rights to their lands until legally divested of them by one of these means

-
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Marshall ruled that the US government had mherited the authonity
to acquire Indian occupancy rights when it came into existence Because
of the supremacy clause of the Constitution, only the national govein-
ment—not states or individuals—could acquure tull ownership ot Indhan
lands In practice, Native Americans were deprived eventually of almost
all of their property through many means, only some ot which were
legal

tegally, most Indian property nghts questions were not settled until
the 1980s, when in almost all cases the Indian Claims Commission cte-
ated by Congress in 1946 completed 1ts wotk However, 1t did 5o by tak-
iy 1t for granted that all Native American lands except those remarming
in reservations had by that time been Jost, the only 1ssue 1t would con-
sider was whether compensation to the survivors should be paid and, 1t
so, how much In a few instances Native Americans were still claiming in
the 1990s that therr property rights had never been extinguished 5
The United States Supreme Court in the fitst decade of this century de-
clared that Indians hving on reservations possessed water rights dating
from the creation of the reservation, whether or not these were explictly
stated 1n treaties or other formal documents In the 1905 Winans case,
which dealt with fishing rights, the court stated the underlying logic be-
hind this decision Indians possessed aboriginal rights and continued to
retain them unless they had agreed to relinquish them or Congress had
abolished them In 1908, in Winters v Umted Shates, this logic was ex-
tended to water rights © Thus, even in periods when Congress ignoted
Indian rights, the courts sometimes extended them
In practice after the late 18605, many (although certainly not all) Indians
lived on reservations From an Indian point of view these were remnants
of their former holdings still under their control, from the standpoint of
the courts the reservations weie areas held in trust for Indians by the
national government Agaimn because of the supremacy clause, states had
no jurisdiction over reservations except where exphcitly granted 1t by
Congress
The federal government had a legal obligation, dernv ed from provisions of
treaties, to protect the rights of Indians on reservations against state and
local governments and individuals As Marshall put it, the relation be-
tween the national government and Native American societtes resembles
thatof a guardian toaward Down to the present, there has never been any
legal doubt that the national government owes some kind of protection
to Indians At times actual governmental behav ior has fallen far short of
upholding this obligation and at other times actions have been taken in
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direct contradic tion to this responsibility, but the courts have consistently
maintained that the national government has a titst responsibthty tow.zrd
Indians
In the carly years ot this century, in Lone Wolf o Hhitdheock, the Supreme
Court ruled that Congress has plenary power ovet Indians, 1t can revoke
treaties and ey en Indian sov ereignty bt chooses to doso, and can extend
national authonty over Indian nations at will However, before 1920
there had been no general abolition of Indian sovereignty Precemeal
statutes, such as the Major Crimes Act (passed m 16885 to overcomnme a
court decision resting on the fact that the national government had never
acquiied crmanal junisdichion over mdinvidual Indhans), had eroded In-
dian sovereignty to a signifcant extent One ot the most egregious of
these statutes, the destruction of the Indian Terntory without Indian con-
sent, had provided the occasion tor the ruling n the Lone Wolf case In
some mstances the sovereign rights of particular societies had been abol-
1shed or drastically reduced Moreover, the Supreme Court had sustamed
the allotment pohicy, which had resulted i practice in the loss of huge
amounts of Indian fand These exéeptions did not, however, elimmate
much remaiming Indian soveragnty

The plenary power doctrme has proved 1n recent decades a potent
it 1s settled today

means of diminishing Indian sovereignty While
that Congress 15 subject to constitutional strictures inats dealings with
Indians,” the Supreme Court has never n fact declared unconstitutional
any statute dealing with Indians, even when these have abolished Native
governments without their consent, taken then property, denied them In-
dian status, or violated their nghts i other ways ® But most ot these re-
suits of the pernicious plenary poner doctrine lay in the future when the
second decade of the twentieth century opened

One of the most important remaining aspects of Indian sovereignty was
the night ot Native American societies to govern themselves This right
had existed betore Curopeans arnived in the New World and had never
been withdrawn except i himited ways As Felix Cohen wrote in “Pow -
ers of Indian Tribes” and later in the Hmidbook, “Perhaps the most basic
principle of all Indian law, supported by a host of decisions herematter
analyzed, 15 the principle that those powers lawefully vested i an Indian tribe
are not, m general, delegated powers granted by express acts of Congress, but
rather mhierent powers of a Iinuted sovereignty winch has nevcr been extin
wuished Each Indian tribe begins its relationship with the Federal Gov-
ernment as a sovereign power, recognized as such m treaty and legisla-
tion” (1talics 1n onginal) ¥
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In other words, during the 19205 the courts recogmzed that Indian societies
had substantial nghts, not derived from the Constitution, that had never been
taken away from them These rights were not as extensive as they once had
been, but they were still real as far as the courts were concerned One aspect of
this legal theory was the recogrution that Indian societies had the right to gov-
ern themselves, by political structures of their own choosing

Overall, as John Collier noted during the 1920s, Indian policy was a type of
colonial rule, the underlying reality was that Europeans and then the Ameri-
cans who were culturally their descendants had made the most important de-
csions for Native American societies for some ime But there have been a
number of different patterns of colomial rule during the last few centuries,
when European control extended to most of the world before 1t started to re-
cede during World War Il In the American model, the legal doctrines outlined
here constituted (and remain) a major element of the colonial pattern, which
by no means abohshed Indian sovereignty

A number of statutes still in torce duning the 1920s grew out of and often ex-
phicitly stated these legal realities Appropriation laws often contained specific
items to carry out specific treaty-based obligations Moreover, several statutes
authorized the making of agreements with Indian societies—a replacement
for treaties in many instances For example, Section 424 ot Tatle 25 of The Code
of Laws of the United States as it stood 1n 1925 authorized the secretary of the In-
ter1or to negotiate “agreements with any Indians for the session to the United
States of portions of their respective reservations of surplus lands "'

Numerous statutes required the consent ot Indian societies, sometimes ex-
plicitly of their governments, before certain actions could be taken For ex-
ample, the president was authorized to consohdate two or more Indian agen-
cies “with the consent of the tribes to be affected thereby, expressed in the
usual manner ” One of these consent statutes, which played an important role
during the 19205 1n establishing the Navajo Tribal Council, had been enacted
mn 1891 Section 327 of Title 25 stated that “where lands are occupied by Indi-
ans who have bought and paid for the same, and which lands are not needed
for farming or agricultural purposes, and are not desired for individual allot-
ments, the same may be leased by authority of the councail speaking for such
Indians” under “terms and conditions” proposed by the Indian agent and sub-
ject to the approval of the secretary of the Interior

There were also numerous statutes referring to governing authornities ot
spec1f1c tribes or nations The word council was used i two other statutes, 1in
addition to the one cited above, eight statutes reterred to the “chief” or “chiefs”
or “headmen” of tribes, and one referred to the “heads of tribes or bands ” An-
other of these statutes gave superintendents of Indian affairs the authority to
pumsh a trespasser on allotted lands, if the person was a “chief or headman of
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Indian Scif-Government and the Natwonal Government Duving the 19205 7

a band or tribe,” by suspending the trespasser from office for three months
Sl another statute allowed the secretary of the Interior to let Indian govern-
ing authorities control agency employees This law stated that “where any of
the tribes are, i the opinion of the Secretary of the Interior, competent to di-
rect the employment of their blacksmiths, mechanics, teachers, tarmers, or
other persons engaged for them, the diection of such persons may be given to
the proper authority of the tribe ” ' The term tribal authorities 1s used in another
section and tribal orgamization in a third

One of the most important laws acknowledged the crinunal authority ot In-
dian governments (even though, as noted above, national law apphed to a
small number of specified crimes) Section 218 ot Title 25 stated that the gen-
eral cnminal law of the United States did not extend “ to any Indian commut-
ting any offense in the Indian country who has been pumished by the local law
ot the tribe ”

These statutes were often ignored, but vccastonally they deaded impor-
tant questions One of the few Supreme Court decisions during the 1920 deal-
g with the authority ot Natine Amenican governments declared invalid an
agreement between a non-Indian and the governor ot the Indian village ot
Santa Rosa mnn Arizona The inhabitants of this village were part of the Tohono
O'Odham nation, then known to the federal government as the Papago tube
The agreement was declared invalid because it did not have the consent ot the
council of the village, as required by law The decision rehed partly on the
obhgation of the national government to protect Indian tights, it stated that
“the rights of Indians, unlettered and under national wardship, are here in-
volved 7 But the decision also turned on the fact that the contract that gave nise
to the case v rolated two national laws then in force One of these provided ex-
plicitly that any agreement by ““their tubal authorities”” attecting the lands of
Indians had to contain an explicit written statement ot “the “scope ot author-
ity’” ot the government involved and “’the reason for exercising that au-

v

thority ’” Because the agreement did not meet this statutory requirement, it
was invalid 12

Another example of the importance of statutory as well as judge-made taw
during this period s that an etfort by the 814 to change Indian customs ot ma; -
nage and divorce was aborted by a legal opirion citing both kinds ot law to
support the conclusion that “so long as Indians continue in tribal relations
their domestic affairs are controlled by their peculiar customs ” Specifically,
this opinton held that the vahdity of “Indian custom” marriages was recog-
mized by several statutes and court opinions P Partly in response to this opin-
10n, an etfort was made in 1926 (described below) to get Congress to outlaw
marriages in conformity with tribal law, but this effort tailed

Another illustration of the importance of the legal structure was that the
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granting by Congress in 1924 of aitizenship to all Indians not already citizens
had httle impact on the authority of Indian governments The courts held that,
because the Congress had not stated exphcitly that declaring Inchans to be citi-
zens was intended to elimimate tribal authority, it had not had this eftect Like-
wise, the courts held that the Dawes Act (the general statute providing tor
allotment of Indian lands) had not automatically changed the legal status of
Indians This result was reached because the statute had not stated exphatly
that this status was changed, although perhaps Congress assumed that it was
Both of these i1ssues are discussed more fully in the net chapter

Admunistrators and Indian Self-Government

Felix Cohen noted in his Handbook the unfortunate fact that there has often
been a difference between the way courts and administrators have viewed the
legal status of Native Americans He wrote that “the Indian’s right of self-
government is a right which has been consistently practiced by the courts, fre-
quently recogmzed and intermittently ignored by treaty-makers and legis-
lators, and very widely disregarded by admunstrative officials “'* The gap
between these two perceptions of Indian law in fact was a central problem for
Indians for several decades before the Indian Reorgamzation Act

The actual treatment of Native Ametican governments by officials ot the
national government agency with primary responsibility for dealing with
them 1s quite complex, however On the one hand, the leadership of the Bia
undoubtedly beheved that the proper goal ot their work was the eventual abo-
hition ot Indian self-government Buttressing this view was the concomitant
behef that in many Native American societies such governments had dis-
appeared

On the other hand, the Bia in fact recogmized many Indian governments and
even had an unwritten policy for doing so, which gave the Bureau practically
unhmuted authority to decide when, whether, and under what conditions to
extend such recognition Moreover, the agency created several such govern-
ments, or attempted to do so, when such action would serve its objectives In
short, the B14 actually dealt with existing governments 1n many mnstances, in
spite of the belief that such governments did not exist '

THE IDEOLOGY OF FORCED ASSIMILATION
The commussioners of Indian Affairs from John D C Atkins (who was n office
when the Dawes Act was passed) to 1929 had been united in their beliet that
their task was to bring about the assimilation of American Indians into general
American culture This was even true of the first commissioner who was an
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Indian—Ely 5 Parker The hostility to Indian self-government was merely one
aspect of this underly ing pohicy orieatation, which was a well-worked-out sys-
tem of ideas Torced assimiation is the most appropriate name for this pattern
of 1deas, becatise its essence was that Indans were to be compelled to become
assinmnlated rathet than ottered chotees '

Onc of the stiongest advocates ot torced assimitlation, who clearly stated the
mplication ot this deology for Indian <clt-government, was Theodore Roo-
sevelt With his usual torthughtness and vigor, Roosevelt stated in 188¢ that
“nowadays we undoubtedly ought to break up the great Induan reservations,
disregard the tubal governments, allot the land n sayveralty (with, however,
only a hmited power of ahienation), and treat the Indians as we do other aiti-
sens, with cettam excephions tor then sakes as well as ours vl

Bv the time he had become pyesident, Roosevelt was sure that it was time to
complete the assimilation of the Indians, chietly because o the impact of the
allotment policy on therr souieties He said i his tirst annual message to Con-
gress that “in my judgment the time has armved when we should detimtehy
make up our ninds to tecognize the Indian as an indiidual and not as a mem-
ber of a triibe The General Allotment Act s a mighty pulvenzing engine to
break up the tribal mass We should now break up the tribal tunds, doing,
tor them what allotment does tor the tribal lands, that s, they should be di-

vided into individual holdings  The marnage laws of the Indians should by

made the same as those of the whites 71

These statements clearly express the deternunation to use natronal author-
ity to accomplish assimilation At the same time, paithy because the tederal
courts continued to recognize Indian sovereignty, partly because tederal ad-
ministrative control was assumed to be a necessary tool to torce assimulation,
and partly because the self-preservation needs ot the 51y undoubtediy hetped
shape policy, national admunistrators continued to acknowledge the trust re-
sponsibilities of the national government toward Native Amernican soaeties
In fact, no major steps to speed up the process of assimulation were taken dur-
mg the 19208

Frederich ¥ Hoxe, in A Ll Promse The Campatgn to Asstlate Hic Tndians,
1880-1920, has argued that between passage of the Dawes Act in 1887 and
1920 a signiticant shift took place in the societal and governmental views ot
Native Amencans According to Hoxie, by 1920 government othicials had
given up on actually achieving the goals ot the torced assimilation policy and
had begun to view Indians as a “minotity group” doomed by its racial back-
wardness to a permanent posihion of interiority in American suciety B

While this thesis 1s discussed more fully 1n chapter 2, during the 19208 the
highest governmental otficials dealing with Indians displayed no indication
that they had given up on the ulhmate goal of assimilating Indians into the
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wider society It 1s also the case that they had not switched to a policy of ter-
mination, which called for ending immediately the unique Indian legal status

THE BURKE ADMINISTRATION
Charles H Burke served as commussioner of Indian Affairs from May 7, 1921,
until March g, 1929, during the Harding and Coolidge adminstrations under
Secretaries of the Interior Albert B Fall, Hubert Work, and, briefly, Roy D
West Burke was a former six-term representative from South Dakota, a state
with a large Indian population, and had served on the Indian Affairs Com-
mittee of the House before his appomtment One of the major modifications of
the allotment policy, the Burke Act of 1906, was named after hum 2

Burke’s assistant commussioner was Edgar B Meritt, a career civil servant
who had started hus federal service in the Government Printing Office before
the turn of the century About 1905 he had transferred to the Bureau of Indian
Affarrs and there served 1n various positions, including the Bureau’s “chief law
officer,” until he was appointed to the second-most important post in the Bu-
reau in 1913, during the Wilson administration In 1933, although he had not
been 1n high office in the Bureau for four years, Meritt was a strong candidate
for Indian commussioner because he was backed by the majority leader of the
Senate, Joseph Robinson of Arkansas, Meritt’s home state !

Mernitt agreed with Burke 1in viewing assimilation as the goal of the Bureau'’s
efforts, and these views were supported by the secretaries of the Interior tor
whom Burke and Menitt worked However, both also agreed that the national
government should perform its wardship responsibility toward Indians as
long as substantial numbers of them were not assimilated

The annual reports of the Bia during the 1920s contain numerous state-
ments of the forced assirulation theory, such as the assertion 1n the 1921 com-
mussioner’s report that the “general course” of governmental policy was based
on the allotment to individual Indians of “freeholds in severalty, with the aim
of inducing by ttus transfer of tribal to individual holdings a departure from
old communal traits and customs to self-dependent conditions and to a demo-
cratic conception of the civilization with which the Indian must be assimilated
if he 1s to survive ” 2

In 1923 Commusstoner Burke contributed a foreword to a book on Indian
policy reflecting the viewpont of Protestant missionaries working with Indi-
ans The author of the book, Rev G E E Lindquist, had written that the na-
tion had gone through three periods of Indian policy “Extermunation, Con-
centration, Assimilation  Under the last, gratifying progress has been made
along material, mental and spiritual lines, and it 1s unbelievable that there will
be any return to the older ‘policies *” Burke described the “present policy” of
assimilation
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Practically all our work for the civilization of the Indian has become edu-
cational teaching the language he must of necessity adopt, the academic
knowledge essential to ordinary business transactions, the common arts
and crafts of the home and tield, how to provide a settled dwelling and
elevate its domestic quality, how to get well when he 1s sick and how to
stay well, how to make the best use of huis land and the water accessible to
it, how to raise the right kind of live-stock, how to work for a hiving, save
money and start a bank account, how to want something he can call his
own, a material possession with the happiness and comforts of famuly life
and a pride in the prosperity of huis chuldren, teaching him to see the fu-
ture as a new era and one mevitably different from his past, in which -
drvidual ambition, unaided by the show and trappings ot ancient custom,
must contend with the complexities and competition of a modern world

In an mterview with a writer in the same year, Burke put 1t more succinctly
“I believe in making the Indian take his chance, just the same as white folks
do 2 This view, of course, took it for granted that Indians were still “savages”
lacking even the most fundamental knowledge necessary tor ‘Gvilized” lite,
they could not even take care of their own health or housing and knew no “arts
and crafts” of value

In a magazine article published 1 1924, Secretary Work wrote,

The instrument of guardianship prolonged nto adult hte of white or red
man, dwarts the unitiative of imagination and breeds helplessness, while
doles develop mendicancy

Thoughttul people know that without thrtt there can be no substantial
character development in man of any race, and also that communism pai-
alyzes industry

How then to encourage individual industry, thrift and responsibility,
the three graces of self-respect, 1s our fundamental problem 2*

Although several case histories of the actual treatment ot Native American
governments by the B1a during the 19205 are mentioned here, it should be
kept in mind in this and following chapters that only a small portion of events
that determined the actual interaction of B1a officials with Indian govern-
ments at the reservation level can be documented from records 1n the National
Archives Building, because most of what transpired occurred at the reser-
vation level The number of employees of the Bureau actually working in
Washington during this period was around two hundred, while the rest of the
approximately six thousand employees of thus agency were field-workers
Moreover, almost all the Indians lived west of the Mississippy, far from the
national office

-
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These facts are of special significance because the Bureau was orgamzed on
an agency basis I had assumed inutially that it would be easy to find Bureau
and Interior Department files outhning the general policies followed in this
and other areas, but quickly learned that there were no such files In order to
investigate Bureau actions toward Indian governments one must consult the
individual agency records that made it to Washington and were preserved
Obviously no complete study of all of these files was attempted for this work

Some achons of the national government, during the Burke years, that bore
directly on Indian self-government conform with what would be anticipated
on the basis of the forced assimilation 1deology The orgamization of govern-
ments desired by the Indians themselves was discouraged Two examples
from documents in the National Archives illustrate this

In 1921 the White House sent to Secretary of the Interior Albert B Tall a let-
ter and petition from the Rappahannock Indian Association The petition
asked for government recogrtion of tribal and intertribal councils and for the
creation of an elected national intertribal council, representing all tribes, to
present Indian views to Congress 2 The reply of Secretary Fall stated his dis-
approval of the idea of recognizing and fostering “tribal and inter-tribal orga-
nization ” He said that “it has long been the policy of the Indian Bureau to
eliminate tribal government and much of the old tribal customs and social
conditions, and to fit the Indians as rapidly as possible by education and in-
dustnial direction for self-support simply as American citizens ”

The secretary stated that individual Indians had no difficulty in making
their views known to the Bureau of Indian Affairs and to Congress and that
“Indians may  convene in council on their reservations ” They also, he said,
“frequently visit Washington to take up matters personally with the Indian
Bureau ”

The reference to temporary councils i this letter 1s illustrated by volumi-
nous documents in the National Archives recording many councils of Sioux
Indians during the 1920s to deal with claims that the Black Hills and other
parts of their homeland had been taken from them illegally The attempt to se-
cure return of the Black Hills still continues, although the Sioux have been
awarded money damages for treaty violations During the 1920s, there were
many councils at various locations within aboriginal Sioux country 1n the suc-
cessful attempt to get Congress to pass a spectal jurisdictional act permitting
a suit against the government on this 1ssue and to work with attorneys on the
outlines of such a suit In 1863 Congress had denied Indians the right to sue
the United States through the new Court of Claims Not until 1920 did Indian
nations begin to sue the federal government by securing specific congressional
statutes allowing such suits One of these was a 1920 law authorizing suit by
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Sioux Indians against the United States, which they eventually lost in the
Court of Claims 1n 1942 %

At one stage of this process there was an attempt to organize a government
for the entire Sioux Nation, which had been divided by the creation of various
reservations within their country during the mneteenth century The 814 re-
fused this request, on the ground that the US government did not believe in
letting Indians organize In this instance, also, there were reports from various
superintendents of Stoux reservations clearly displaying hostility at the focal
level as well agamst organization of new Indian governments These replies
were firmly rooted in the forced assumulation theory

In 1921, a group of Stoux Indians proposed creation of a “Great Council of
the Dakota Nation ” They submutted a draft constitution and bylaws to Com-
mussioner Burke through South Dakota Representative Willham Wilhamson, a
member of the Indian Affairs Commuttee The constitution proposed that del-
egates be elected by “adult male members” of the Pine Ridge, Rosebud, Lower
Brule, Santee, Crow Cieck, Cheyenne River, and Standing Rock Reservations,
which together were referred to as “the Great Sioux nation ” Perhaps because
Representative Willlamson had said that “it strikes me that the idea s a good
one and that the Indians should be encouraged n effecting this organization,”

Commussioner Burke solicited the optnions of the various superintendents of
these reservations before replying to the letter *

All seven superintendents opposed the suggestion and most stated hostility
to the 1dea that Indians should be represented by their own organizations A
major theme of the rephes was that the Indians involved already spent too
much time 1n local councils and would be much better ott if they would <pend
more time working on their individual farms For example, the superinten-
dent of the Lower Brule Reservation wrote Commuissioner Burke that “there is
not a head of a family among the Sioux who does not have some of the best
land in the state he hves i and other means such as treaty benefits and heir-
ship money to put htm on the high road to a financial success and the very fact
that he leaves this to attend such meetings as 1s proposed 15 Just why he has
nothing for himself and family ”

Another superintendent thought that the new organization would be
difficult to control, suggesting that the device of a temporary council, “orga-
ruzed and meeting at the call of the Commussioner, should be all that 1s neces-
sary to handle the Black Hills matter or anything else which is of particular
mterest to the Sioux Nation  Another suggested that the council would prob-
ably be dominated by “demagogues” rather than the “better class of Indians
and those who have truly progressed toward where we want them to go [and
who] never attend councils ”

-
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Partly on the basis of these replies, Burke wiote Representative Wilhamson
on September 18, 1921, that he doubted “it there 1s any sound or practical rea-
osed Great Council of the Dakota Nation ” In giv-

son tor encouraging the prop
arguments he had

ing his reasons for reaching this conclusion, he tepeated the
heard fiom the superintendents, beginning with the assertion that Indians
“have thetr tribal councils under authonty ot this Othce tor all ordimary and
local transactions ” He also claimed that the temporaty councils had worked
well to let the Sioux pursue therr claims Moreover, he dearly expressed the
general hostility toward Indian government that was patt of the torced assim-
tation deology, stating that “1t1s not desirable or consistent with the general
welfare to promote [the Indian’s] tribal charactenistics and organization
What he needs most 15 individualization and a dissolutton of tribal relations,
1 order to become assimilable and self-supporting in American lite ”
Possibly Burke had other, unstated reasons for acting as he did, mdee
ncident as related here does not reflect its context in the complex pattern ot re-
lations between the Stoux and the federal government Whatever Burke’s rea-
sons, his response to Wilhamson illustrates a fundamental view toward Indian
governments that was prevalent m the 1920s
Another sample of the hostile attitude of the Burke administration toward
Indian self-governance occurred in 1926, when the administration made a
strong effort to get the Congress to pass laws outlawing Indian custom mat-
nages, legalizing the Courts of Indian Offenses that had been established with-
reservations, and greatly extending the reach

d, the

out statutory authority on some
of national and state civil and criminal laws over reservations For several
months— from February 13 to May 20, 1926 —the House Committee on In-
dian Affairs held hearings on 11 ® 7826, which had been introduced by Chair-
man Scott Leavitt of Montana at the request of Secretary of the Interior Hu-
bert Work

The administration, responding to complaints from missionaries of
ations, had first tried by administrative
American

alleged

ymmoral practices on various reserv
action to outlaw marriages conducted solely according to Native
customs, but had been told by 1ts legal staff that this could not be done with-
out a change n the law H R 7826 flatly declared that “Indian custom marriage
and divorce are hereby abolished from and after one year from the date of ap-
proval of this Act and thereatter Indians shall comply with the marriage and
divorce laws of the State within which they reside ” Marriages of reservation
Indians that had taken place before passage were to be still vahd 2
But the bill went far beyond this 1ssue For one thing, it legahzed the Courts
of Indian Otfenses These institunons lacked speaific statutory authorty, al-
though the commussioner of Indian Affairs had 1ssued regulations governing
their orgamzation in 1883 and Congress had appropriated money for them
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sinee 1888 Cotirts of Indian Ottenses did not exist on every rescivation, but
whete they did they were appointed by and responaible to agents or superm-
tendents, although the judges (and the police who also usually were ap-
pomted at the same time) were usually Indians These “courts” .ninunlstcwd
tules promulgated by the agents or supenintendents and were instruments ol
admmmistiation more than troe conrts The bill to legahize them provided that
“the teservation courts of Indian oftenses shall have jurisdiction, under rules
nd scgulations prescribed by the Seaetary of the Internion, over offenses com-
mitted by Indians on Indian reservations, tor which no punmishment s pro
vided by Fedaoral law, Provrdcd, That any one sentence of said coutts shalf not
exceed sivmonths” imprisonmient or labor or a hine ot $100 or both 7 v
The third major provision of 11 ® 7826 was a sweeping extension of national
law over Indians As the law then stood, only the ottenses specttied i the Ma
for Crunes Act apphed to Indians on resersations This bill proposed that
“hereatter the aval and eninunal laws ot the United States shalt apply to Inds-
ans and the United States distiict and cireunt courts shalf have jutisdiction of
crmmes and misdemeanors or other violations of Federal statutes comnutted
withm Indian reservations by o1 agamst Indians * Preasely what law s would
have been extended 0 Indians without therr consent 1« not clear -- natsonal
crimimal faw was quite restiicted at that time -but obviously the mcasure
would have substantially indreased the s ape of both anvd and Gmimal law
applying to Indians, thus superseding tiaditional Natn e American law
The 1926 “law and order” bil did not become law, 1t was opposed by vani-
ous Indian and non-Indhan opponents as unconstitutional as well as mapru-
dent Nevertheless, it demonstiated the existence ot a sigibicant body of u}pur
on : , A
cnh:i]l(;t ;:::j t:];]fw:hlt»l‘::\”gt‘»;;::r(:fl1zjl;y?1‘(il¢t:kin:‘:,:ig‘()lv“imm M e
at that time and later <o : N e vt
Ewc o b)( ater commissionct of Indan Attairs, subscribed to this yicw

RECOCNITION OR ORGANIZATION OF INDIAN GOVERNMLNIS

In spite of the general hostility to the idea that Indians should be dL'JIt with
i a corperate capacity, in fact the Bureau of Indian Aftairs in this period <till
did business in many cases with Indian governments Commissioner Bur ke |

noted above, even asserted that many of these governments existed l Llid'\
authority” Jf the Indian Otfice Clearly, the s1a did ofticially reco ’nLv ‘”\“‘ ( l'
Indian governments during this period, although no overall pollcybsnt:n '“tl;n'
bases tor such recogmition and the procedures for bringing it about l : : -k
discovered In other instances the Bia itself organized or attempted i
nize Indian governing structures Pt

a-

Some understanding of the reasons for the actual pohcy pursued by t}
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Bureau at the national level can be achieved by looking at aspects of the gen-
eral situation facing 1t during the 19205 and several mstances in which the
national leadership of the Bureau brought about Indian organization or at-
tempted to do so

First, many traditional Native American governments, perhaps most, still
existed These governments were authoritative to their members and n prac-
tice their existence could not be tgnored completely by Bureau officials No
comprehensive histing of Indian governments durmng the 19205 for the entire
nation 1s available, but the existence of many governments of this sort 1s obvi-
ous (see chap 2)

Another element 1 the situation 15 that the general hostility to Indian gov-
ernments on the part of the Bia did not always extend to “business counails,”
a relatively new form of Indian government In fact, the Bureau not infre-
quently encouraged organizations of this type Undoubtedly the Bureau usu-
ally thought of business councils as somethung akin to chambers of commerce,
for primarily business purposes, rather than as general-purpose governments,
and this must have been a reason for favoring them The actual role played in
governance by these business councils no doubt varied from place to place
and time to time In some cases they probably competed with traditional gov-
errung structures for the authority to govern, in other cases they may have
concerned themselves with questions not normally handled by Indian gov-
ernments, and in other cases they probably provided at least the rudiments
of governance in situations in which traditional structures had in fact bro-
ken down

In some nstances, the B14'clearly encouraged the creation of structures with
the characteristics of general-purpose governments If its objectives could be
achieved more readily by encouraging or mutiating such organizations, the
Bureau often did so Examunation of several examples of such action by the Bu-
reau can aid understanding of the role of the national government n relation
to Indian self-government during the 1920s

The present government of the Navajo Nation, the largest Native American
society on the largest reservation in the United States, was created by the Bia
during the 19208 Before the mid-1920s, Navajo political organization was
tughly decentralized, as was Navajo society After 1868 the Navajos lived pri-
marily by herding—chuefly sheep and goats—supplemented by a little hunt-
ing, such limited agriculture as was possible in their arid environment, and sale
of woolen rugs or blankets or silver jewelry They were spread in small famly-
based groups over a very large territory, comprising reservation and non-

reservation lands, nothing hike villages or towns existed for many decades ™
There was no decision-making structure at the level of the Navajo Nation as
awhole Anthropologst Mary Shepardson has stated that the Navajo Nation
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was not “a corporate group, 1t was never centrahized nor organized as a unut,
but rather represented a community of language and culture shared by a
people who occupted a common territory Common speech and customs,
widespread hinkages through marriage induced by clan exogamy, and shared
religious practices formed the basis for cohesion Anthropologists at pres-
ent agree that the Navajo tribe was traditionally not a political unit 73

Complex decision-making structures existed, but at the local level “The lo-
cus of authority was in the various functional groups, the biological famuly, the
extended family, the outht, the local group, the raiding party, the hunting
party, and the ceremonial gathering  The highest authority lay in the agree-

ment achieved within the group after matters had been “talked over ” Leaders
within this decentrahized structure were persons with specialized knowledge
or skills and/or persons whose advice was given great weight because of the
respect i which they wete held

This pattern had been the tradihional one among the Dine, thenr name for
themselves, 1t had existed for the hundreds ot years during which the nation
had inhabited 1ts Southwestern homeland  Atter the deteat ot the Navajos by
the United States and their return trom evile in Fort Sumner in 18608 the pat-
tetn remained essentially the same, although during the penod ot active con-
fhict wath the United States temporary decision-making structutes apparently
developed

Often, local agents of the Bureau introduced a signiticant change “ The ear ly
Navajo Agents needed some form of political organization for communication
with the wide-ranging tribe, and 5o mstituted the appomtment ot a headman
or chief “> This was still a decentralized system, however, no attempt was
made to appomnt an overall chief for all Navajos

Moreover, the Bureau’s own structure for dealing with the Navajos was also
decentralized Between 1901 and 1908, for example, the large Navajo Reser-
vation was divided in several stages into six agencies (including the Hop1
Agency), and this system remamed until the centralization introduced by the
Collter admirustration in the 1930s *

The relation of the appointed headman system to the actual local governing
structure 1s dufficult to characterize, because of lack of mformation and be-
cause undoubtedly there was substantial vaniation from time to time and lo-
cation to location Clearly the system had been inttiated by the national gov-
frnment to serve 1ts purposes, yet 1t 15 also clear that the headman in practice

represented his people to the Agent, and 1n turn the Agent to his people, on
Cl;:’g:zs Ooffc);e:trrl(})/l r::;(:::sv; enforcement, and Indian Office programs ” The
y each party no doubt depended in part on the

personal characteristics of the headmen and the government officials How-
ever, 1t also depended on the extent to which headmen were parts of the local

»
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decision-making structure As Shepardson putt, “In some cases the appoint-
ment of a headman only confirmed de facto leadership, 1n some cases Gov-
ernment recognition destroyed the prestige of an informal local leader Recal-
citrant headmen were either ignored or replaced “*

During the 1920s the Bureau changed this structure m two ways, both of
which were elements 1n the later Navajo Nation government that evolved from
these beginnings First, the Bureau created a decision-making structure for the
entire nation Second, 1t modified the headman system to introduce the prin-
ciple that local leaders were elected and to establish new local political units

Chee Dodge, the first chairman of the Navajo Tribal Council and an impor-
tant leader among his people for decades, wrote in a 1928 letter that he had
sometime earlier suggested the creation of the tribal council (although when
he wrote the letter he had come to the conclusion that the council should be
abolished) Perhaps this 1s correct, but records 1n the National Archuves make
1t clear that the Bureau took the imtiative to orgamize the council to meet a
problem 1t had encountered, not to respond to Navajo desires ¥

According to Herbert ] Hagerman, the organizer of the council, the reason
the Bureau saw for taking this step was “the necessity of orgaruzing the Tribe
n order to legally lease their o1l lands “ * In 1921, 01l companies requested per-
mussion to prospect on the Navajo reservations Oil was found, and there was
then pressure to lease the land and remove the o1l Under the 1891 statute
(mentioned above), as interpreted by the attorneys for the Bureau, the consent
of the Indians was required before the land could be leased

Initially the supermtendent of the San Juan Agency called local councils to
approve oll leasing From May 7, 1921, untl the orgamzation of the tribe in
1922-1923, several such local councils were held ¥ 3

The councils called by the San Juan superintendent were somewhat hostile
to the requests for approval of o1l leases, and Commussioner Burke may have
felt that a wider council would be more receptive to such leases He said that
he wanted a wider council because he thought the revenues from the leases
should go to all the tribe, not just part of it Perhaps Burke was aware of Chee
Dodge’s suggestion for the creation of a wider council Although a complete
account of hus thinking 15 not available, Burke in 1922 appointed a “business
council” consisting of Chee Dodge and two other Navajos to act on behalf of
the entire nation when dealing with o1l leases **

A few months later, in January 1923, Commussioner Burke issued regula-
ions that (after revision) provided for the creation of an elective Navajo Tribal
Council At the same time, he named Hagerman, a former territonal gover-
nor of New Mexico, to be a special commussioner to the Navajos For the rest
of the 1920s, Hagerman called and opened council meetings and generally at-
tempted to guide the new body in the directions desired by the B1a '
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Delegates and alternates to the council were elected by the Navajos within
each agency, although the chairman was elected by the council itself A secre-
tary was also elected and was required by the regulations to be a member of
the tribe who was not a member of the counci! This body funchioned as the
fitst overall government of the Navajos and has evolved into the present tribal
council During the Indian New Deal, the Bia attempted to persuade the
Navajos to adopt a written constitution to provide a basis tor the tribal coun-
cil, but they have refused to take this step The 19205 secretarial regulations are
no longer the basis for Navajo government, but the practices that began with
these regulations, modified over several decades, are still tollowed in the
Navajo Nation They have acquired constitutional status in the same sense in
which the government of Great Britain has such status, no written document
15 required for a constitution to exist 2

During the 1920, the Navajo Tribal Council had very imited functions It
met only on call of Commssioner Hagerman (who secured the permission of
the commussioner of Indian Affairs), it met infrequently, and 1t met briefly
Usually 1t was convened for only one or two davs a year, from 1923 through
1929 1t was 1n session for a total of ten days ** Since a great deal of the time of
the council was taken up in translating between Navajo and English, there
could not have been much hime to consider the many problems of the nation
or to devise significant solutions for them Moreover, during the early years
Comnussioner Hagerman set the agenda and took up most ot the time of the
Tnibal Council with presentations of government policy, he also sometimes
brought other government officials to make presentations

Obviously, under these conditions the council could not have been very ct-
tective on behalf ot Navajos, but even with these limitations, 1t 15 clear trom
the minutes of the council that the delegates did bring up various matters
and present complaints trom their constituents It would be unrealistic, how-
ever, to descnibe the Navajo Tribal Counail at this time as a tully developed
government

Another step in creating the current pattern of pohtical orgamzation among
the Navajos was also taken on the initiative of the Bia during the 19209, al-
though at the agency rather than the tribal level The first meeting of what
came to be known as a chapter was convened by Supermtendent John G
Hunter of the Leupp Agency in 1927 His reason for calling this meeting, as he
tecalled in 1961, was that “1 became aware that we [Bureau of Indian Affairs
personnel] were not reaching Navajos  and I thought that if I could organize
them into community meetings, we could tell them of our programs and we
could find out what they wanted ” In 1928, after he was transferred to the
Southern Navajo Agency, Hunter organized chapters there as well The num-
ber of chapters increased rapidly until there were around eighty in 1937,
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although there was a decline after that date until World War II At first there
was no link between the chapters and the tribal council, but by 1936 the chap-
ters had become the basis for electing council members, and this practice has
continued to the present #

During the 1920s, then, the B1a took the hirst steps that have evolved into the
present governung structure of the Navajo Nation, even though the top ad-
manistrators in the national government charged with carrying out Indian pol-
icy behieved that they should not be dealing with governments but with Indan
individuals It appears that there were several reasons for Bureau action in the
Navajo case, the most important ot which was the legal requirement that some
kind of Navajo council had to approve leases before ml found on the reserva-
t1on could be tapped by non-Indian companies But the decisions to establish
a Navajo-wide orgamization and chapter councils appear to have been influ-
enced by the Bureau’s perceived need to have more effective channels of reach-
ing individual Indians with the messages this agency wished to present to
themn and, to a much smaller extent, to have a more efficient means of hearing
from Navajos about their needs

Another Burke admimstrahon action to create an Indian government arose
out of a desire to overnide an existing goverming institution The Flathead
Reservation in Montana 1s one of the reservations where members of several
societies were brought together by eaiher national government pohcy In this
circumstance, a traditional government of the entire reservation would have
been very difficult to create There were sex eral chiets of the various tribes hiv-
ing on the reservation who later, m the constitution adopted during the 19305
were given formal roles 1n the governance of the reservation

Whether any muiti-group government at the reservation level had existed
earher 1s not known, but in 1916 a general council of Flathcad Reservation
members elected a tribal council In 1929 Caville Dupuis, the president of the
council at that time, told a U S Senate commuttee that the council consisted of
thurty-three delegates elected from districts and three traditional chiefs, whose
authority was unclear Delegates and the officers of the council were elected at
general councils held irregularly, for indefinite terms of office In 1929, Dupuis
said that he had been president for about six years Another resident of the
reservation, Marie Lemery, confirmed this account The Flathead superinten-
dent, Charles E Coe, agreed at the same hearing that “this tribal counctl has
been 1n existence since 1916 ” He also said that it had “had practically the same
members since 1916 ¥

In the 1920s a dispute arose at Flathead over proposals to build a dam on the
reservation to produce electricity In late 1926 and early 1927, the Rocky
Mountamn Power Company, a subsidiary of the Montana Power Company,
worked with Commissioner Burke and Assistant Commussioner Meritt to
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apply for a permut to develop a hydroelectric facility on the reservation Burke
and Merttt did not consult with the Indians of the reservation, either through
the tribal council or by any other means, betore supporting 1ssuance of the per-
mit for the facihity *

The Flathead Tribal Council vigorously opposed the permut and the building
ot a dam that would flood reservation lands It hired as its attorney Albert A
Grorud, who subsequently became the chiet staft person for the Senate Com-
muttec on Indian Attairs John Collier, as head of the American Indian Defense
Association, took up the cause of the Flathead Counail When a rival proposal
to develop the dam was made by Walter H Wheeler ot Milwaukee, the tribal
council and a general council called by it backed the Wheeler proposal and ac-
cused the B1a of attempting to steal the property ot the Flathead Indians and
ignore their right to govern themselves Collier’s organization supported these
aflegations, it specitically attacked the Bureau for approving plans for hydro-
electric development without ascertaiming Indian opinion and for refusing to
reconsider 1ts action after the tribal government of the reservation, backed by
another generat council, had clearly registered its disapprov al of the Bureau’s
action ¥

In response, Superintendent Coe sought means to provide evidence that
Flathead Indians approved ot the Montana Power Company proposal In late
1927 he encouraged a group of Flathead Indians to circulate a petition i favor
ot this proposal In reporting, this action to the lndian Office, he attacked the
Iribal Council, saying that “the so-called tribal counctl 1s not an elected coun-
al but a self constituted and self prepetuated [sec] one 1t has not really repre-
sented the wishes ot a majority of the Indians tor a long time

Coe then indicated that the commuttee circulating, petitions planned to torm

”n

a “regularly elected “Iribal Council” as soon as they have finished with peti-
tions ” He said that the plan was to diaw up a set of by-laws calling for an
annually elected council, and added, “A Tribal Council so formed could be
recogrized as a representative and legally constituted body The influence ot
Mr Grorud would be removed and there would be no further ‘Resolutions’ of
the Tribal Council for him to use in his activities m Washington ”+

On May 25, 1929, Comrussioner Burke instructed Coe to proceed with orga-
nizing a tribal council A Bureau circular earlier that year had asked for infor-
mation on business commuttees on reservations, and Coe’s reply had indicated
that there was no such organization on the Flathead Reservation Burke wrote
to Coe, “Referring to your answer to Circular 2565, 1t 15 observed that there has
been no regular election of council members for some time, that there appears
to be no constitution and by-laws approved by this Department goverming
their election, term of office, duties, etc , and that the Indians of the reservation
have not been properly represented by districts or other regular method %

-



SOy

22 A Fateful Tume

Burke then instructed Coe to “assist the Indians of your reservation in draft-
ing a suitable constitution and by-laws to govern the election and operation of
such a representative business commuttee and submut same here for consider-
ation and approval before submutting same to the general council of Indians * o1

The commussioner enclosed copies of constitutions and by-laws of the
Blackfeet and Crow Tribes and the Pine Ridge Reservation to assist Coe and
gave him explicit instructions on features to include m the constitution Coe
went ahead with plans to organize the new tribal council, obviously with the
hope that 1t would approve the Montana Power Company plans %

Thus series of events on the Flathead Reservation illuminates the attitude of
the B1a toward tribal governments Furst, the efforts to form a new tribal coun-
al clearly came about because the existing tribal council opposed Bureau pol-
icy. The charge made by Senator Burton K Wheeler of Montana at a Senate
commuttee hearing that “if Burke had his way he would have squelched every
tribal council in the United States” was too sweeping in general, but in this in-
stance the charactenization was not mnaccurate **

Second, as in the Navajo case, the crucial element behind the Bureau's efforts
to organize a tribal government to replace an existing structure mvolved the
exploitation of reservation resources Partly because there were no legal re-
straints 1n this instance, the Bureau acted without any attempt to secure the
consent of the Indians of the reservation and refused to accept the existing
tribal council as legitimate

Thurd, there was a difference of opiion about whether the existing tribal

council had received “recognition” from the Indian Office In the 1920s the Bia
followed an unwritten pohcy of granting recogrution to Indian governments
of which 1t approved, but in the absence of clear and stated criteria for doing
s0 1t no doubt acted at hmes 1n an atbitrary manner that overrode Indian de-
stres More important, in the absence ot exphait critena for taking such action,
it could not always be ascertained whether the Bureau had actually extended
recogrnition Note that i the mstructions to Supertendent Coe, Burke had
written that “there appears to be no constitution and by-laws approved by this
Department ” A resolution adopted on February 24, 1930, by the Flathead
Tribal Council {the group whose status was in question) asserted that “it 1s
of record and accepted by the Commussioner of Indian Affairs that the Flat-
head Tribal Council 1s the authorized body of the tribe “*t Also, as noted ear-
lier, Coe had once confirmed the existence of the council without expressing,
any doubts about its authonty In the absence of precise, documented proce-
dures for extending recognition, confusion on this important question was -
evitable and gave Burcau emplovees opportunities to ignore Indian govern-
ments that did not agree with Burcau policy
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A similar case, although not involving resources, also illustrates that the 514
during the 19205 sometimes tried to organize Indian governments m order to
counter the impact of existing governments opposing its policies

Several conflicts mvolving the New Mexico Pueblos erupted in the 19205,
John Colhier began his work for the Indians because of one of these The cigh-
teen Eastern Pueblos n this state, mostly located along the Rio Grande, had
for centuries cultivated irrigated flelds while living in compact villages Their
ceremonual/religious hife was rich and complex, and they had evolved a pat-
tern of governance with unique features (see below) Under Spanish, Mexican,
and American rule they had retamned therr cultural distinctiveness to a high
degree

In part because of therr settled agricultural kife and in part because of their
unique institutions, the U S Supreme Court did not declare until 1913, in the
Sandoval case, that the members of the Pueblos were legally Indians An im-
portant effect of this decision was that henceforth the Pueblo lands, which had
been held n fee simple, were extended the protection of trust status By the
early 19205 many non-Indians had acquired title to lands within various Puch-
los, and there were numerous unresolved claims to ownership of lands and
related water rights within a number of Pueblos The Sandoval decision had
required the national government to take legal action to evict non-Indian
claimants in these disputes Pueblo attorney Richard H Hanna did file eject-
ment suits 1n 1919 but thereafter the issue was moved to Congress, where Ilf be-

came entangled with the issue of extending national crimmal jurisdiction over
the Pueblos 5

Members of the New Mexico delegation made various proposals to award
the disputed lands to non-Indians or to settle the 1ssue through a judicial or
quast-judicial proceedmg By July 1922, a legislative proposal called the Bur-
sum bill, after New Mexico senator Holm O Bursum, had been approved by In-
terior Secretary Fall, Commussioner Burke, and the attorney for the non-Indian
claimants Fall was a former New Mexico senator who was strongly committed
to opening up national lands m New Mexico to varous types ot non-lndian
development The Bursum bill advocated an approach that would have had the
cftect of awarding most’of the disputed lands to the non-Indian claimants

Various Pueblos had opposed earlier efforts along this line, and now they
had supporters in their effort to deteat the bill Stella M Atwood, who had se-
cured the creation of an Indian Welfare Committee by the General Federation
ot Women's Clubs, began vigorous protests against the Bursum bill John Col-
herundertook his first work for Indians as “research agent” for the tederation 5

Ihe struggle over the Bursum bill led aiso to the estabhishment of the All-
Pueblo Counal Inter-Pucblo cooperation goes all the way back to the Pueblo
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Revolt of 1680, and there had been trregular ad hoc meetings of representa-
tives of all or most Pueblos for some time before the 19205 Pablo Abeita of
Isleta Pueblo referred at the 1929 meeting of the All-Pueblo Council to a num-
ber of such meetings, including one thirty-five years earher to resolve a dis-
pute between San Felipe and Santo Domingo *

The meeting of the All-Pueblo Council at Santo Domingo in November 1922
led to vigorous efforts in opposition to the Buroum bull, partly because Colhier
was there and offered hus help It also began a contimuous and evolving exis-
tence of this coordinating group extending to the present

Members from several Pueblos traveled to Chicago, New York, and Wash-
Ington to speak against the Bursum bill, and Collier led a coalition ot Indian
and non-Indian reformers to defeat 1t, 1n the first major muckraking effort of
the 19208 Indian reform movement The effort was effective, although the
Pueblos eventually had to compromise on the 1ssue The Senate took the un-
usual step of recalling the Bursum bull after intially passing 1t, eventually, in
June 1924, a bill acceptable to the Pueblos was signed into law A Pueblo Lands
Board was established to decide the vahdity of the disputed claims and award
damages 1if necessary While the board did not complete its work until the

1930s, and in order to provide the expected benefits to the Pueblos 1t was nec-
essary to pass a new act in 1933, eventually there was a substantial restoration
of land and water rights to various Pueblos and they were awarded money
damages for rights not restored % Also, efforts during the 1920s to extend na-
tional legal jurisdiction over the Pueblos were defeated
The All-Pueblo Council continued to be active because several new i1ssues ot
crucial importance to the Pueblos arose during the 19205 One set arose out of
extensive efforts by Commuissioner Burke to outlaw aspects of Pueblo dances
that some mussionaries, supported by the Indian Rights Association, alleged
were obscene and immoral The Pueblos regarded these and similar actions as
assaults on their ancient way of life i
The commussioner threatened various enforcement actions if the Indians did
not give up these practices, and he or superintendents in New Mexico actually
took actions confirming the worst fears of the Pueblos For example, in 1924
officials of Taos Pueblo were arrested, with the approval of Commussioner
Burke, for withdrawing boys from the Bureau schools for rehgious mnstruc-
tion, and in 1925 Bureau officials caused the arrest of Taos officers after they
had punished members of the peyote church within the Pueblo for what they
perceived as violations of Pueblo law
Another set of 1ssues grew out of attempts of the 14 to override the judicial
authornity of Pueblo governments Various Bureau officials perceived a dechne
mn authority of the councils that governed the Pueblos and, therefore, a vac-
uum n enforcement of cniminal law within these societies Their solutton to
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thus percerved problem was to attempt, 1n several ways, to make state and/or
national laws operative within the Pueblos

In all of these instances, the All-Pueblo Council fought the Bureau, in co-
operation with Colher and the American Indian Defense Association, which
he founded One of the Bureau’s responses to this opposition was to seek to
organize a Pueblo group friendly to Bureau policies

For a time 1n 1924 the Bureau approved participation by 1ts employees in
a Counu] of Progressin e Christian Indians At the founding meeting of this
group a small number of delegates, claiming to represent two thousand of the
approximately ten thousand Pueblo Indians, adopted resolutions challenging
traditional Pucblo governing practices Nina Otero Warren, a Bureau inspec-
tor who had attended this meeting, urged Commussioner Burke to support the
group, alleging that “these people  are at this ime the only loyal Pueblos
we have, opposed to the large Collier group ” The council was short-lived,
Mis Warten was reheved of her duties in December 1924, and by the fall ot
1925 “the cause ot the progressive Pueblos was dead ¢!

However, in 1926 the Bureau took the instiative to organize what became the
United States Pueblo Council This, hike the All-Pueblo Council, was a meet-
ing of representatives trom each Pueblo, but the government called the
meetings ot the U'S Pueblo Council and tried to control them

The suggestion for organizing this council came from Margaret McKittrick
ot the New Mexico Association on Indian Attairs McKittrick and other mem-
bers of this group had supported Collier and the All-Pucblo Council at the
beginning of the battle over the Bursum bill But in early 1923 there was a
sharp controversy within the ranks ot the opponents of the bill, resulting in
a permanent schism between Colher and a group around McKittrick The con-
flict arose when Francis Wilson, the attorney for the Pueblos, supported the
Lenroot bill, an early attempt at compromise of the tssue Collier and the All-
Pueblo Council rejected Wilson's action, and when Collier insisted on cancel-
ing Wilson'’s contract over the incident, several members of the New Mexico
Association became his opponents ©2

In July 1926 McKittrick made a suggestion to Commussioner Burke that “the
Government should organize an all Pueblo Council modelled on the councit
which Hagerman has so successtully worked out for the Navajos ” She said
that such a council could be a useful way for the government to explain 1its
policies to the Pueblo Indians and also that “such a Council would entirely do
away with all of Collier’s influence 1n all of the Pueblos ” In August McKattrick
wrote Hagerman on behalf of the New Mexico Association, making sugges-
tions for the composition of such a counail and proposing that 1t take up the
question of what she saw as the law-and-order vacuum among the Pueblos
She wrote that “there 15 no one on the ground who has authority to maintain
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law and order The government of the villages which has hutherto rested on the
moral power of the council and old men 1s fast breaking up "¢’

Hagerman responded to this request by writing various New Mexico Bu-
reau officials for their views about the desirability of taking such a step Sev-
eral of these officials supported the idea, one of them remarking, “1 believe that
the All Pueblo Council, that might have an official status might be of advan-
tage, and if official you, or some other representative of the government could
be with them to direct, 1n a measure, their dehiberations and action, and much
superior to their unofficial juntas they now hold where they meet and talk
without any guidance, or possibly that of the wrong kind ”

Walter C Cochrane, speciai attorney appointed by the government tor the
Pueblos, thought the 1dea of a government-sponsored council “splendid,”
partly because he also percerved a growing governmental vacuum in the Pueb-
los, which meant that for most crimes “no competent court has jurisdiction ”
He thought that “the breakdown of tribal authority  1s having serious con-
sequences, and something must be done to bolster up or replace the power the
governor once wielded so effectively ”

On September 6, 1926, Hagerman wrote a letter to Commuissioner Burke,
saying that he had concluded that the government should orgarnize such a
council, which “would go far toward clarifying various matters as to the sta-
tus, duties, obhigations and privileges of these people ” He also wrote that
“whale 1t 15 undoubtedly true that at such meetings the representatives of the
Indians themselves would not oftfer much n the way of constructive sugges-
tions as to legislation or governmental policies in connection with the admin-
istration of therr affairs, 1t 15 | believe quite certain that the government’s rep-
resentatives and others would be able to derive from these meetings a good

deal of nformation which would be helpful in the formation of legisiation and
policies ” Hagerman suggested that the “unofficial” All-Pueblo Council had
discussed a hmuted range of 1ssues and that 1ts meetings had resulted in con-
fusion He said that he believed “such confusion will increase unless official
action of some kind 1s taken ” Hagerman made suggestions for the composi-
tion of such a council and the topics 1t might consider

On October 15, 1926, Burke wrote Hagerman that he was “requested to or-
ganize the Council and supervise 1ts sessions, especially to see thatits meetings
are conducted properly, and that the subjects for discussion are restricted to
certain topics, so that the Indians may not be confused by too many subjects ”

Burke enclosed a set of rules for the composition of the council Each Pueblo
was to be represented by two delegates—the governor and a Pueblo member
elected by the voters of the Pueblo Where “factional differences” resulted 1n

a situation where there were two governors, both were to be elected to the

council The governor was to cast the vote for the Pueblo but the other dele-
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gate was to be allowed to participate in discussions Hagerman was asked to
call the council meetings, to preside over them, to appoint any commuttees that
might develop, and to direct and supervise “the discussions and workings of
the Council”

Before the scheduled first meeting of the new council, the All-Pueblo Coun-
ail met, on October 6, at Santo Domingo Collier commented that he had heard
the government was planning an orgamzation to “take the place of” the All-
Pueblo Council, and said that “if this plan should succeed, then your All Pueblo
Counct! would be denounced as unauthonzed and outlaw ” Colher suggested
that the members of the All-Pueblo Council write down the rules that had pre-
viously governed 1t The presidente of the counal appointed a comnuttee
headed by Pablo Aberta of Isleta, and this committee produced a simple set of
eight rules that was accepted by all Pueblo delegations present at the meeting
These rules, the first constitution of the group, provided that each Pueblo could
be represented by as many delegates as it wished but could have only one vote
The council officers were to be elected by majority vote and would serve unti
the next election, and roll call votes were to be recorded on “all actions on any
proposal,” with reasons for v oting against a proposal recorded 1f the Pueblo(s)
wished thas to be done *

The tirst government-sponsored all-Pucblo meeting was held Novem-
ber 15~17, 1926, in Santa Fe [t was decided to call the group the United States
Pueblo Council, to avord confuston with the All-Pueblo Councii Hagerman
presided and conducted the meetings, although on the last day a president of
the council was elected Most of the meeting was devoted to presentations by
Hagerman and other Bureau officials He asked the Indians therr opinion on
several issues, including the important question ot whether changes were
needed 1n the authority of Pueblo councils over law and order On this ques-
tion, Hagerman presented a resolution stating that governors should be given
the “powers of a justice of the peace and police magistrate ” When several del-
egates stated that they could not speak for their Pueblos before the counals
had discussed the question, Hagerman agreed to submut the proposal in wiit-
ing to all Pueblos and to postpone a decision on 1t ©°

Hagerman told the US Pueblo Council that this was an “official” meeting
and that the government would pay more attention to their needs 1f they were
expressed in an “official” way However, when he was asked by a delegate
from Taos whether the government wanted them to abandon the council they
had been using since 1922, Hagerman said that this was not the intention of the
government and that the All-Pueblo Council had “been beneficial, and helped
vou, and helped us ”

Several government officials reported enthusiastically after this first meet-
ing that 1t had been a success, but clearly the Pueblo leaders saw no need for 1t
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and had no intention of abandoning their own councif for the new group At
a meeting of the All-Pueblo Council in December 1926 and agam n 1929, the
Pueblos asked that the US Pueblo Council be disbanded The Burke admunis-
tration was unwilhing to do this, and a number of meetings of the US Pueblo
Council were held over a period of several years Clearly, however, the estab-
lishment of the new group did not have the effect of weakening or supplant-
ing the previous group, which the Pueblos themselves had organized The All-
Pueblo Council went on to expand 1its activities, and 1t also continued to
cooperate with Colhier, who was clearly in tune with their wishes

At the December 1926 meeting of the All-Pueblo Council, i response to the
request for an endorsement of the law-and-order proposals of the 14, a reso-
lution was approved by all Pueblos represented, with two abstentions This
resolution advised each Pueblo to reply to Hagerman “that we don’t want the
law which you asked us about and our reasons are explamned by our endorse-
ment of Bill H R ¢315”"—the alternative to the administration bill that was
then bemng considered by Congress (see below) Representatives of a number
of Pueblos approved a longer statement objecting to the government’s law-
and-order proposals on the ground that governors and councils already had,
and exercised, the authority to settle disputes and punish offenses agamnst
Pueblo laws

The Navajo Tribal Council organiced by Hagerman lasted and gained the
support of Navajos, no doubt in part because at the time of 1ts formation there
was no other governing structure at the level of the nation The US Pueblo
Council did not last and did not gain Pueblo support because 1t was an attempt
to supplant or overshadow an existing structure that had been brought into
being by the Pueblos themselves

One final case study of the attitudes of the B1a toward tribal governments
during the 1920s illustrates another set of circumstances that sometimes led
the Bureau to recogmize Indian governments Where there were two groups,
both claiming to be the legitimate government of a society, the Bureau some-
times intervened, on an ad hoc basis, to try to settle the controversy

While he was attending the meeting of the US Pueblo Council in 1927, As-
sistant Commuissioner Meritt visited Santa Clara Pueblo with the superinten-
dent of the Northern Pueblo Agency and the district superintendent While
there, Menitt attempted to solve a long-standing factionai confhct within the
Pueblo

Santa Clara was one of a group of Pueblos in northern New Mexico in which
Tewa was spoken Like other eastern Pueblos, it had traditionally had a com-
plex governmental structure featuring ultimate control by religious leaders
All of the members of Santa Clara Pueblo belonged to either the Summer or
Winter Mozety Traditionally, a set of secular officials (a governor, two heu-
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tenant governors, and a sheriff) had been elected annually in the Pueblo Prior
to 1894 the secular otficials had been selected in fact by the cacigues, the reli-
gious leaders of cach motety, who alternated 1in nominating a single slate of
candidates for oftice There were two other sets of officials—war captains and
otficials of the Catholic Church-—chosen n the same way, but 1t 15 not clear
whether these officials were mvolved n the factional dispute A council of
princypules conssted of all three categortes of elected officials as well as former
governors In addition to their roles in alternately selecting the secular leaders
ot the I’ueblp, the cacnjues also directed, again on an alternating seasonal basts,
the ceremonial dances and other religious activities and other responsibilities
within the Pueblo o
During the 18gus a scvere factional confhict erupted at Santa Clara A so-

called progressive taction developed within the Winter Mosety, while a con-
servative fachion comprised the Summer Motety and part of the Winter Moi-
ety According to Nancy S Arnon and W W Hill, “Each side made similar
claims each protessed to observe traditional ways, each accused the other
ot nonconformity, each, when n seasonal control of government, torced all

members of the apposite motety to participate in ceremonials 7 Yet it seems

that the chief basis of the schism was that the progiessives advocated views

that were clearly at vanance with behets and practices that had been the ba-
sis of Pueblo hite for many centuries Edward P Dozier, an anthropologist
who was also a member ot Santa Clara Pueblo, described the viewpoints ot
the progressives

They advocated a separation ot religion from secular activities, but in pati-
ticular they objected to the nght of pueblo ofticials to designate the date
on which everyone should plant and harvest Work on urnigathon
canals, they maintained, should be compulsory only for families owning,
lands irnigated by such a canal, and participation in ceremonial should be
voluntary rather than imposed by the pueblo They msisted on the right
to wear Western type clothes and to cut their hair in the “Spamish” or
“American” tashion They protested the right of the leaders to Linut or re-
strict their absences trom the pueblo They objected to the night ot the
pueblo officials to demand therr services 1n repairing kivas and other es-
sentially rehigious projects if they no longer believed n the native religton
They protested the rule of the pueblo that all able-bodied men, women,
and children should hav e to work on community projects *3

In earlier times, this 1ssue might have been settled by the Voluntary or torced
departure of the dissident members of the Pueblo, but by the 18yos there was
no land where a new village could be established In 1894 the governor who
had been chosen by the Summer Morety (the conservative faction) refused to
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turn over the ceremonial canes, which had been given the Pueblo by Spanish
and Mexican officials and President Lincoln, and thus relinquish his oftice to
the person nominated by the cacique of the Winter Morety **

Thereafter until 1935, when a constitution drawn up under the Indian Re-
organization Act was adopted, the traditional alternations of officials did not
take place, and there was conflict within the Pueblo over the legitimacy of the
secular officers The Bureau of Indian Affairs recognized the officials chosen
by the Summer Mozety but knew that the factional dispute continued The re-
sult was “the breakdown of community co-operation From 1894 to 1935
only the Summer Moiety appointed the important secular officers, and the
members of that moiety alone attempted to carry out, albeit in somewhat 1r-
regular and meffective fashion, the co-operative ceremonies which play such
an important part in pueblo life "7

Meritt, aware of this fundamental division, attempted to solve the problem
by personal fiat on hus visit to Santa Clara in October 1927 Saying that he had
been asked by Intertor Secretary Work and Commussioner Burke to represent
them, he listened to members speaking for both factions, including both 1n-
dividuals claiming at the time to be the nightful governor At the end of
this meeting he 1ssued a document embodying his “decisions” on the conflict
Basically, he attempted to impose majority rule instead of the traditional al-
ternation between candidates chosen by the cacuques Specifically, Mentt
“ruled” that

each clan known as the summer or winter clan shall select its own candi-
date 1n 1ts own way [ will not attempt to decide as to how you shall select
your candidate, but will leave that to the summer and winter clan with the
distinct understanding that there shall be only one candidate represent-
ing each clan My decision 1s that there shall be an election each year the
latter part of December on such date as the two clans shall agree upon On
this election date the candidate receiving the highest number of votes
shall be declared to be the governor of the pueblo for the ensuing year
The man recerving the next highest number of votes shall be declared to
be the lieutenant-governor for the ensuing year There must be authority
vested n one official n a government of this kind as to who shall be the
other officers for the ensuing year My advice 1s that the governor should
confer with the heutenant-governor and get hus advice as to who should
fill the other offices But the final authority will be with the governor who
has recerved the majority of the votes cast of all the adult males of the
pueblo 7!

Although he denied that the national government had any “intention of inter-
fering with your form of Pueblo government,” Meritt admonished the resi-
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dents of Santa Clara to “bear in mind the importance ot the rule of majority in
our democratic form of government and abide by that decision ” Accepting
such a rule, of course, would have meant a major departure from therr tradi-
tional goverming patterns He also made a “ruling” on the question of whether
everyone should be required to participate n ceremonial achivities He sup-
ported the progressive position on this issue, concluding that “we will not re-
quire any member of the pueblo who does not care to participate in any cus-
tom, ceremonial or dance to participate therein unless they so desire, and no
governor or any other ofticial of the pueblo shall have authority to compel
them to do so In other words, 1t should rest upon the individual action
That 1s the principle of freedom of action which we all so cherish under our
American form of government ”

Apparently Mernitt thought he had secured the consent of all present at the
meeting to his “decisions”, the document embodying them was typed and
signed by Bureau officials and by both current claimants to the title of gover-
nor, and an impressive seal and two nibbons adorn 1t But this action solved
nothing A year later Mentt visited Santa Clara again, discos ered that the tac-
tional dispute was still dividing the Pueblo, and told the residents, “Now what
[ want you to do 15 to agree to abide by the decision of last year, and atter you
live up to this agreement tor a perod of one year, if you find that therc are
things in this agreement that are not satistactory to vou we can have another

72

meeting a year from now and we will try to adjust the differences

However, no one present at the meeting at which he made this request
otated unequivocally that they would try to observe the “decision” of the pre-
vious year One of them, who had been designated as governor by one ot the
moteties the previous year, «aid that he had tried to carry out the election pre-
scribed 1n the document but had not recerved the necessary cooperation Not
surprisingly, progressive leaders were more supportive of Meritts proposals
than conservative leaders

In frustration, Menitt tried vartous arguments to get the residents of Santa
Clara to accept his attempted resolution of their conflict He argued that it
was the “patriotic duty” of members of the Pueblo to adhere to the agreement
and that Santa Clara would be faced with “revolution” if the problem were
not resolved He combined these arguments with promises and threats, tell-
ing the Santa Clarans, “If you have one governor in this pueblo recognized by
all the Indians he can speak for your pueblo and we wiil be 1n a position to
do a great deal more for you ” He said that the Bureau controlled about five
thousand dollars of their money from timber sales, “but we can not do any-
thing with this money until you get together and have one governor ” Mentt
added that the Bureau wanted to collect admission fees to the Puye ruins
within the Pueblo’s boundaries and that “if you had a governor that was rec-

»
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ogruzed by all of the Inchans of the pueblo he could be of assistance to us in
working out this problem ”

Finally, Mentt tried to convince the members of Santa Clara Pueblo that the
laws of the Unuted States overrode therr traditional laws, telling them that “the
laws of Congress are supreme 1n the United States, and if there 1s any confhict
between the laws of Congress and any secret law that you might have, then
necessarily under the decision of the Supreme Court of the Umited States the
laws of Congress must prevail ” He tllustrated his ignorance of the institutions
of the Pueblo by asking at one point, “Could I meet both members of the
cacique 1if they are here?”

Menitt’s “decision” 1ignored the religious structure underlying the govern-
mental structure of the Pueblo, and for this reason 1t did not work In 1935
Santa Clara adopted a written constitution that institutionalized competitive
elections—and evidently substantially moderated (although not completely
eliminated) the factional conflict—but Menitt’s attempted solution to the prob-
lem failed 7

This incident illustrates another reason the B14 tried to “recognize” some In-
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Moreover, this structure of national law required government otticials to act
as guardians of Indian property and to engage in a number of actions to pre-
pare Indians for assimilation and move them i this direction For a number of
reasons, the day when the Bureau of Indian Affairs could go out of existence
and Indrans could be treated like any other citizens (as this ideology saw i)
had not yet arnved

In some cases during the 1920s, the Bureau followed the logic of the forced
assimilation ideology In retusing to approve a national mtertribal organiza-
tion or a government for the entire Stoux Nation, the prln«"lpal justification
was the ammus agamst Indian governments However, 1t may also have been
signtficant that in both of these instances the 1ssue was whether or not to cre-
ale new stiuctures above the local level Perhaps the Bureau othcials thought
that existing local governments had to be tolerated for a time but that enlarg-
ing, the sphere of government, at least on Indian mitiative, was another matter

In spite of the dommant ideology during this period, however, the Bureau
did deal with Indian governments and even had an intormal means ot “recog-
mzing” such governments Moreover, at various times during the 19205 gov-

ernment otticials created new Indian governments or tried to do o
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dian governments during the 1920 US government officials, no matter what

their ideological conviction in regard to dealing with individual Indians, in In the Navajo case, the primary reason was the desire to provide non-Indian
facthad to acknowledge in many cases that functioning Native American gov- 3 access to Indian resources, when advised that the law required Indian consent

1o o1l leases, the B1A response was to create bodies that could give such con-
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ernments existed In practice, these officials were frustrated by their lack of a

clear-cut notion of the nature of the government with which they were at-
tempting to deal If they undertook to make decisions without consulting the
officials who had authority within the society in question, they ran the risk of
their actions being ignored Therefore they felt compelled to solve factional
conflicts that prevented a determination that a single set of officers had au-
thority In this case, the effort falled

Conclusions

The top leadership of the national government charged with dealing with Na-
tive Americans during the 1920s believed n the forced assimilation ideology
The long-range goal of national pohcy, as they saw 1t, was to speed the assimi-
lation of Indians into American society, whether this was what they desired or
not Clearly, such assimilation meant, as they saw 1it, the destruction of Native
American governments The 1deal was that Bureau officials would deal even-
tually only with individual Indians At the same time, the existing structure of
Indian law, embodied in statutes as well as court decisions, recognized the
continuing sovereignty of Indian societies, even though this sovereignty had
been restricted by a century of national control

went The fact that a new structure at the level of the Navajo Nation as a whole
was necessary to meet Bureau goals did not prove to be a bairierin this case
At the same time, local agency mitratives to organize new Navajo goverming
structures were supported Both types of stiuctures survived, came under
Navajo control, and became the basis for present governance in the Navajo
Nation

Another attempt to develop Indian resources tor the benetit ot non-Indians
led 1n the Flathead case to the attempted creation ot a new local governing
structure In thisinstance, clearly the objective was to cucumvent and/or over-
ride an existing Indian governing structure whose leadership did not agree
with the Bureau’s plans for the reservation

The creation ot the United States Pueblo Council paralleled the Navajo case
n that a new level of gov ernment was developed, Herbert Hagerman led both
ot these efforts But the Pueblo case also resembled the Flathead case In both
nstances, the Bureau was attempting to circumvent and/or override an al-
ready extsting structure that had been developed by the Indians themselves
but was not in agreement w ith Bureau policy

In the final instance reported in this chapter, Assistant Commissioner Meritt
attempted to resoh e a long-standing factional dispute at Santa Clara Pucblo
by making a “decision” that he expected the Pueblo to accept and follow In
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this instance, the perceived problem was that there were two structures claim-
ing authority within the Pueblo because the consensus underlying the former
governing pattern had broken down The national government in this case
tried to resolve the problem by fiat
These case histories, although they represent only some of the most impor-
tant 1ssues involving Indian selt-government during the 1920s, justify an over-
all conclusion The absence of any clearly stated policy toward Indian govern-
ments, erther n statutory or adminustrative form, resulted in inconsistent and
arbitrary actions Moreover, the absence of rules maximized the prospects that
the Bureau would see questions of Native American governance primarily n
terms of their relevance to the goals of the Bureau The fact that the dominant
forced assimilation model led them to believe that the long-range goal was the
abolition of Indian governing structures strengthened this tendency
In none of the cases cited here was the primary purpose to further Indian
self-government In two cases 1t was in fact to frustrate already-existing Indian
governments and 1n two more 1t was to deny Indian inihatives to orgaruze
new governments above the level at which traditional organization existed  As
long as the Bureau assumed that 1t had carte blanche authonty over Indian
governments but in fact had no guiding policy determining when to use such
authority, 1t was unlikely that 1ts decisions in this area would serve Indian de-
sires for self-government
However, 1t 1s also clear that, in spite of the dominance of the forced assimi-
lation 1deology, in practice the Bureau of Indian Affairs during the 1920s did
not consistently attempt to deny the existence of Native American govern-
ments and deal only with individual Indians Partly because of existing law
and partly because Indian governments had not in fact disappeared uni-
formly, the Bureau’s actions often acknowledged and dealt with such govern-
ments No doubt this was also true in many agencies on matters that did not
involve national B1a action
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Chapter Two

The Status of Indian Governments
During the 1920s

Although the record of B1a involiement with Native American governments
during the 19205 shows clearly that there were many such governments in ex-
istence at that time, both the extent and the character of existing Indhan gos -
ernments are unknown 1 an overall sense Yet answers to the questions
whether Native governments had died out in many societies and whether
uch governments as still existed were traditional or imposed by non-Indians
are of crucial importance to attempts to understand how the Indian Reorgani-
sation Act affected Indian self-government

During the 1920s and up to passage of the 1rA 1n 1934, there were numerous
statements that many 1f not most Indian governments had disappeated, leav-
ing n effect a governmental vacuum on many reservations For example, the
alleged decay of Pucblo governments was a crucial argument in the attempt to
extend national law over these societies

Obviously, the creation of governments under authonity of the 1RA meant
one thing where no prior government existed and another where the new gov-
ernments replaced existing ones Likewise, the question of the extent to which
those Indian governments that clearly existed when the 1rA became law were
traditional and/or created by Indians themselves s of central importance n
evaluating how the 1raA affected Native American patterns of governance

Unfortunately, there 1s at present no definitive national summary of the sta-
tus of Native American governance from 1920 to 1934 Netther the Bureau ot
Indian Affairs nor the Department of the Interior kept meaningful central tiles
on this question, almost all the relevant files are contained 1n agency files No
doubt 1t 15 theoretically possible to examine the relevant portions of all these
thousands of otten voluminous files to develop an overall picture of the nature
of Indian governance for this period, but no one has mvested the very large
amounts of time that would be necessary to arrive at such a picture Even
a complete account based on government documents would have to be cor-
rected with information from other sources, however, Bureau files are not al-
ways complete or completely accurate
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After passage of the 1ra, m preparation for votes on each reservation to de-
termune whether the Indians would accept the Indian Reorganization Act, a
detailed questionnarre was submutted to each agency, asking for information
on goverming structures The replies to these are in the files of the Organiza-
tion Diviston in the Nahonal Archives Bullding A compilation of these re-
turns would be the easiest way to attempt to get a comprehensive picture of
the status of Native American governments at that time, although 1t 1s appar-
ent that some of the organizations reported 1n that questionnaire were formed
1n response to introduction of the bill that became the iRa But this too would
be a large undertaking

The 1929 Survey of Business Councils

The only known attempt at a systematic survey of the nature of Indian gov-
ernments during the 1920s resulted from a B1a circular during the Burke ad-
mirustration in early 1929 ' On March 14, 1929, Burke sent Circular 2565 to all
supermtendents of agencies and schools, asking them for information about
business councils on reservations Of approximately 120 officials who received
the circular, 78 replied, and the material from these communications 1s sum-
marized here, in the absence of anything better

The mformation provided in response to this circular 1s obviously incom-
plete, for several reasons First, approximately one-third of the officials did not
reply to the request for information Second, the replies are often couched 1n
vague terms, it 15 often dufficult to tell the situation on each reservation under
the authority of the superintendent or precisely what was the nature of exist-
ing governments mentioned n the replies Thurd, the circular asked for infor-
mation about business councils—only one type of government—although a
number of superintendents did report on other kinds of governung structures
Fourth, in many cases the information provided was obviously too brief to de-
scribe the actual nature of the structures reported

With these necessary caveats, the replies to Circular 2565 do provide more
winformation i one place on important questions about Native American gov-
ernance than any other source They reveal, first, the existence and vitahty of
many clearly traditional governments, although the superintendents were not
asked about this topic

The tradational structure of Pueblo governments, noted above in discussing
the Santa Clara case, was described by the superintendents of both the North-
ern and Southern Pueblo Agencies This structure was no doubt developed
centuries earher in response to the Spanish conquest (and the later reconquest
1 1692, after the Pueblo Revolt of 1680) It provides basically for a governing
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structure domunated by non-elected religious leaders—in most cases the ca-
ciques of the moieties, as at Santa Clara Even today the Pueblos are secretive
about the nature of the religious structures underlyng the secular forms, but
the essence of the selection procedure 1s that the cacigues nominate candidates
for secular offices 1 noncompetitive elections The superintendent of the
Northern Agency provided this comment on the Pueblo pattern of governance

They have no form of constitution or laws governing their elections In
practically all cases the Cacique 1s the ruling man, and he chooses the
Governor of his Pueblo The Indians, 1n talking 1t over call it an election,
but very few of them have what really could be called an election This
present form of government has been 1n existence for hundreds of years
and there 1s no way of introducing any other business commuttee as long
as the old form of government exists in the Pueblos

While the Governor 1s supposed to be the head of the village, he cannot
act on any proposition you put up to hum without first holding a meeting
with his Council and getting advice from the Cacique

Of course the stabillity and strength of this pattern, maintained over many
centuries in the face of attempts by Spamish, Mexican, and American govern-
ments to exercise control over the Pueblos, demonstrate that the fundamen-
tal pattern has constitutional status While the superintendent for the Hop:
Agency reported only that there was no business commuttee among these
people and there was no report for Zunt, traditional structures strongly re-
sembling those in the Eastern Pueblos also existed among Hopis and Zuni at
the village level

Several superintendents reported non-elective chiefs or councils, even
though.they had not been asked about governments of this type For example,
1t was reported that the White Mountain Apache Tribe had a “Tribal Council,
according to therr old Indian custom, consisting of the head chuef and a num-
ber of sub-chuefs ” The superintendent then gave information about the selec-
tion of these officers and their hfetime terms of office The superintendent with
responsibility for relations with the Havasupai Tribe reported that “these In-
dians recognize, to a certain extent, among themselves a chief and about three
sub-chiefs, and statements made by these headmen usually bear considerable
weight ” Of the Semunole Tribe 1t was reported that “the government of the
tribe 15 made up of a council of the oldest men from each clan One business
meeting 1s held each year” The superintendent with jurisdiction over the
Walapai Tribe reported that “there are three men who style themselves ‘chiefs’
and members of the tribe go to them frequently for advice and business mat-
ters ” The Puyallup Tribe was said to be governed by a group of seven men,
elected for hife, who were the successors to the “council of the tribe,” which
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“did all the tribal business, selected and recommended who would be the
chief, sub-chiefs, made treaties etc , and did all affairs for the tribe ” At least as
the superintendent perceived 1t, the government of the Yuma Tribe apparently
was traditional but losing authority, he reported that “when 1 took charge
here, the tribal business appeared to be handled by a commuttee of three old
Indians, Chappo Jackson, Martin Acquinas and Nelson Rainbow, but their de-
c1stons were not accepted by a large portion of the Indians of the reservation ”

The persistence of traditional attitudes toward governance 1s clear from the
many reports of elected officials who served for life Perhaps a society in tran-
sition was mdicated by the report of the superintendent for the Quapaw Tribe
that the cluef had just died and had not yet been replaced but that there was
a “Tribal Commuttee  elected  for an indefinite period ” In sixteen cases
business commuttees were reported whose members served for hfe or an 1n-
definite term

Two societies were reported to have general councils that met from tune to
time These were the Fort Totten Reservation and the Umatilla Tribe

If all of the above societies are counted as traditional governments, there
were forty-five in this group, the largest category that can be derived from an-
swers to the circular, even though there were no questions asked about this
type of governing structure

In several cases, the only thing that can be learned from the replies 1s that
there was some kind of tribal council For example, 1t was reported for the Fort
Berthold Agency that there was an appomnted “Tribal Business Commuttee,”
but no information was given on who appointed 1t or what 1ts terms of office
were In the case of “the Indians living on the Public Doman, in Southern Ore-
gon,” the superintendent reported that he had read m the newspaper that
there was “some kind of an organization that has been handling their affairs in
connection with the claims of the Swslaw, Umpgqua and Coos Indians aganst
the Government” and that he understood they had “succeeded in having thewr
claims referred to the Court of Claims ” Clearly, this orgamzation was not
under Bureau control, but no detail was provided about 1t

In thirty cases it was reported that there was a business commuittee, but ob-
viously the nature of these commuttees varied greatly In twelve cases it was
sumply reported that there was a business commuttee In two cases—the
Prairie Band of Pottawatomis and the Lac Courte Oreilles Band of Chuppewa
Indians—1t was reported that there were business commuttees appointed by
the superintendent.

In only twenty cases did the business commuttee apparently resemble a
model based on contemporary non-Indian notions In nine cases business
committees reportedly were based on written constitutions In several of
these, however, the term of office apparently was indefinite Ten groups were
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reported to have business commuttees elected for fixed terms of oftice, al-
though without written constitutions In all, thirty-two busmess commuttees
were reported

Finally, thurty-four groups were reported to have had no business commut-
tees at the time of the responses to the circular This of course did not mean
that there were no other governing structures, the superintendents may have
omutted mention of them because they were not asked about them In only a
few cases did the superintendents assert that there were no governung struc-
tures at all While not too much can be made of the numbers from the replies
to thus circular, 1t 1s striking that business commuttees clearly having nontrads-
tional structures were reported 1n few cases and that traditional structures or
structures with traditional features were most commonly reported

Another way to approach trying to get an overall picture 1s to look at the
prevalence of societies whose governments were based on written constitu-
tions Certainly, such documents were not traditional with Native American
societies before the arrival of Europeans According to Vine Deloria Jr and
Chlifford Lytle,

The most profound and persistent element that distinguishes Indsan ways
of governing from European-American forms 1s the very simple fact that
non-Indians have tended to write down and record all the principles and
procedures that they believe essential to the formation and operation of a
government The Indians, on the other hand, benefiting from a religious,
cultural, social, and economic homogeneity in therr tribal societies, have
not found 1t necessary to formalize their political institutions by describ-
ing them 1n a document ?

However, a number of Indian societies, particularly the Five Civihized Tribes
(the Choctaws, Chuckasaws, Creeks, Cherokees, and Seminoles) adopted writ-
ten constitutions and other features of the Euro-American style of governance
after European contact Lester Hargrett has published a bibhography of pre-
IRA constitutions, histing such documents for eight societies plus constitu-
tions for the Indian Terntory and the State of Sequoyah Two subsequent col-
lections of constitutions, laws, and related documents before 1934 add up to
fifty-three volumes 3

What happened to the Five Civilized Tribes 1s instructive about both the hos-
tilty often extubited by Congress toward Native American self-government
and the strength of the judge-made pattern of Indian law These societies were
forcibly removed from the southeastern United States to the Indian Terrtory
(later the state of Oklahoma) during the 1830s Their constitution-based gover-
nance structures survived and flourished in spite of this move and also the
forced negotiation of new treaties after the C1val War
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However, as white pressure to secure Indian Territory lands increased, Con-
gress began a sertes of efforts that resulted ultimately n the destruction of the
governments of the Five Civilized Tribes, both by subjecting them to allotment
and by mounting a dhrect assault on their independence *

The Five Tribes refused to agree to voluntary allotment (the Dawes Act did
not apply to them), and Congress in the 18gos passed special legislation to
force individual allotment on them, creating a special commuission (headed by
Dawes) to carry out the work In 1898 the Curtis Act abohshed the tribal courts
for these five societies, at various times control over their own revenue and
schools was taken from them, 1n 1906 legislation to destroy their governments
and constitutions was passed, and mn 1908 a bill to force the sale of their tribal
buildings became law As a result of these actions, leaders no longer could be
selected by the Indians, the last “executive elected during the days of the tribal
governments” died 1n 1939 Instead, for many decades the president of the
United States appointed tribal leaders In spite of this dismal record, the courts
never ceased to doubt the existence of the governments of these societies, and,
1n 1970, Congress passed legislation once more allowing them to elect their
own leaders ®

There 15 no overall record of how many written constitutions existed in In-
dian country by the time of the Indian New Deal As noted above, rephes to
the 1929 survey indicated only nine business commuittees based on written
documents However, there 1s no reason to believe that this 1s a complete
count

Felix Cohen, 1n the first edition of hus Handbook of Federal Indun Law, after
noting that students of Indian law know about the written constitutions of the
Five Civilized Tribes, remarked that “what 15 not generally known 15 that
many other Indian tribes have operated under written constitutions ” In a
footnote, he listed sixty-five “constitutions or documents in the nature of con-
stitutions recorded 1n the Interior Department” prior to approval of any
constitutions drawn up under authority of the ira ¢ A few of these were or-
ganized 1n response to the first notice to Indians that a major revision of Indian
law was planned, but most predate the Indian Reorgaruzation Act

Conditions Affecting Indian Governments

In the absence of adequate information about the nature of Native American
governunents before the IRA, 11 15 nstructive to look at some of the basic fac-
tors that have affected the survival or modification of such governments
Furst, it 15 obvious that the capaaity for self-government of many Native
American societies was profoundly affected over a long period by the enor-

The Status of Indian Governments During the 19205 41

mous loss of hife brought on by disease, warfare, and poverty Whule the pop-
ulation before 1492 of what would become the United States cannot be deter-
mined with accuracy, 1t 1s now accepted that an estimate of 2 milhion 1s too low,
to many scholars who have studied this question 8 million 15 more hkely, and
much higher totals have been put forward In any case the reduction to the
nadir of about 250,000 (between 1890 and 1900) represents a staggermng loss
of ife Russell Thornton has written that this loss of life 1n all the Americas
(while the Euro- American population of these same areas was expanding very
rapidly) 1s the greatest demographic disaster in human history 7

Entire societies disappeared in the United States in the nineteenth century
or earher, chiefly because of the impact of European diseases, for which Na-
tive Americans had not yet developed immunity, other societies were nearly
wiped out The Mandan Tribe, for example, fell to a population of only a hittle
over 100 in 1837 after an epidemic of smallpox Such catastrophes must 1n
many cases have had a devastating effect on governance 1n these societies,
even if governments survived in some form Smallpox and other disease or-
garusms are no respecters of status The leaders of many societies, who carned
with them the accumulated political wisdom of many centuries 1f not millen-
mua of political life, must have been among those taken prematurely by death,
and tradittonal structures were sometimes weakened by calamities of this
magrutude # '

Second, the experience of coping with reservation life and the growing
attempts ot US government officials to control the Indians on reservations
must have forced changes in governing structures In most cases before the
rise of the reservation system, Nattve American governance was focused pri-
marnily on activities within each society, although of course there were exper-
uments in bringing together the leaders of various sociehes, the most famous
of which 1s the Iroquois Confederacy When most Native Americans found
themselves confined to reservations and dealing on a daily basis with national
officials with much power over them, their governments perforce had to
change somewhat

A major and extremely important effect of the removal and reservation poli-
cies was that the Indians forced to make these changes had most of their lands
taken from them in a number of ways, many illegal The loss of economuc re-
sources and the consequent shufts in the ways by which societies made their

livings were catastrophuc 1n some cases and traumatic in all cases The high -~

rates of Indian poverty during the 1920s were one measure of the continuing
impact of these forced changes

However, the nature and scope of these torced economic changes was not
the same for all groups In their excellent history of the Navajos, Garrick
Bailey and Roberta Glenn Bailey have noted that for several decades after the

-
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return from Fort Sumner in 1868 the Navajos were able to survive the reduc-
tion in hunting and adjust their herding practices successfully, in spite of the
new conditions Reservation life did not inttially destroy their cohesion or se-
riously threaten the preservation of theu culture The period from the late
1860s untl) an economic collapse 1n the 1890s was also a time of increasing
prosperity for the members of this society ®

Simnularly, the various Pueblo peoples of the Southwest were able to continue
their predominantly agricultural way of life initially after the American con-
quest But even these societies lost significant amounts of land and precious
water to whites On the other hand, the destruction of the buffalo herds on the
Plains had much more rapid and devastating resuits for societies relying pri-
marily on hunting The economuc effects of confinement to reservations for so-
cieties dependent primarily on fishing must also have been different In brief,
forced changes 1n the economic bases of Native American societies resulting
from the loss of land and resources combined with the creation of the reserva-
tion system were often destructive to societal cohesion and consequently so-
cial structure, including governance But these effects varied in intensity and
character as well as 1n the rapidity of change, and no single generalization 1s
adequate for all societies, except that the overall result was an enormous loss
of land and resources

Third, various changes in group structure resulted from other major aspects
of the way that reservations were estabhshed Native American governmental
practices necessarily were disrupted when members of various societies were
torced by European governments and later the American government to radi-
cally change their lives For example, the removal policy forced many Indians
to leave their homelands for the Indian Territory, this policy clearly often had
drastic effects on previous governance patterns For example, the removal of
the Cherokees from Georgia created a bitter factional sphit within the society,
because some Cherokees were willing to cooperate with removal, for various
reasons, while others remained strongly opposed

Also, US government policies sometimes created new problems of inter-
action with other Native American sociehies Not infrequently, for example,
the reservation policy placed on one reservation two or more peoples who had
not previously lived together This happened at the Wind River, Flathead,
Klamath, Warm Springs, and Duck Valley Reservations, to name only a few In
these cases, necessity forced the establishment of new governing structures to
develop means of coordinating the decisions of two or more governments
while simultaneously dealing with U S officials 1

fn a similar fashion, the establishment of reservations sometimes divided
peoples Although a huge Sioux reservation on which vanous subdivisions of
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the Sioux Nation might have lived was once provided for by treaty, eventually
the Sioux found themselves divided among a number of reservations, chiefly
mn South Dakota Presumably the attempt by some Sioux leaders during the
19208 to create a governing structure at the level of the nation was one re-
sponse to this situation The creation of the All-Pueblo Council during the
19208 was an Indian response to the need to have a structure that could
counter government policies applying to all or most Pueblos

Sometimes the national government saw a need to establish new governing
structures that Native peoples themselves may not have needed, because no
structures existed above local levels and government officials found it easier to
deal with fewer governments The creation of the council that ultimately be-
came the government of the Navajo Nation 1s one example of this

Another factor of substantial importance that has not always been recog-
mized was that not all Indians ended up— or stayed—on reservations By the
1920s, as noted in the Meriam Report (discussed 1n chap 3), there were sub-
stantial numbers of Indians living in urban areas 1n a non-reservation context
Almost certainly these “scattered” or “urban” Indians found 1t more difficuft
to take their governments— of whatever kind —with them or reconstruct gov- .
ernance structures under the new and mevitably more atomized conditions of
hfe outside Native communuties

Fourth, a number of features created by national government policy based
on the forced assimilation policy either brought about changes in Indian ife or
divided Native American soctettes The extent to which such societies gen-
uinely enjoyed the homogeneity referred to by Deloria and Lytle 15 difficult to
know with precision, but the cumulative impact of various policies erther car-
nied out or encouraged by national policy over several decades, among other
effects, increased the divisions within such societies and, therefore, the duffi-
culty of making consensus-based decisions

For many decades before the 1930s missionaries and others representing
non-Indian rehigions had been making extensive efforts to convert Indians to
various forms of Christiaruty During the Grant admurustration the national
government followed a policy (almost certainly in conflict with the establish-
ment clause of the First Amendment to the US Constitution) of allowing vari-
ous rehigious denominations to choose Indian agents on many reservations
Agents so chosen sometimes also attempted to convert the Indians on the
reservations to their faith There are still reservations on which at least nomu-
nally the Jargest religious group 1s the one ongmnally promoted by agents
chosen in thus fashion While church selection of agents was abandoned after
only a few years, missionaries continued to make extensive efforts to convert
Indians on many reservations, and many of these efforts were at least partially
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successful ! The conversion ot Indians may have been most effective where
the mussionary efforts were accompanied by the bulding of schools and hos-
pitals under religious auspices
These musstonary efforts undoubtedly weakened traditional Native Amer1-
can rehigions, but they also divided Indian communities on religious grounds,
since there were usually traditionalists who resisted conversion efforts Al-
though agamn there 15 no systematic national summary of the vanous effects of
these religious changes, their net result was surely to weaken traditional In-
dian rehgions, which usually were intimately intertwined with goverrung
structures and practices While the theocratic structures of the New Mexico
Pueblos were unusual, In many instances there was a union of rehigious and
political hife, not the separation mandated by the US Constitution and gener-
ally practiced in non-Indian soctety To the extent that this was the case, tradi-
tional governance must have been affected adversely
These matters are complex, and simplistic assumptions about them must be
handled with caution For one thing, apparent conversions to Christanity
may well have been temporary, replaced in old age or when events changed
with a reversion to other and more deeply held beliefs As DeMalhe’s studies
of Black Elk’s visions as reported by John G Nethardt make clear, the exposi-
tor of one of the most comprehensive versions of traditional Sioux religious vi-
sions, who wanted to record what he had learned so that 1t would not be lost,
was for thirty years a convert to Cathohicism who mantained duning this ex-
tenswve period that he had rejected the old ways 1
For another thing, peoples not acquanted with monotheism may well in-
corporate new elements into thetr belief systems without dropping old ones
As an example, a member of the Pyramud Lake Pawte Tribe managed at the
same time to be an Episcopal lay leader, a Northern Patute shaman, and a road
chuef in the peyote church
Bailey and Bailey report that religious beliefs changed very hittle on the
Navajo Reservation until the 19508 Moreover, while after that point the peyote
rehigion and various Protestant rehgions spread rapidly on the reservation,
there 15 much reason to think that many Navajos simply added nontraditional
beliefs and practices to their traditional rehigion Bailey and Bailey state that “1t
can be argued that new religious ntuals and practices are being integrated into
Navajo nitual practices, and that since the 1950s, the Navajo ntual inventory
has actually expanded, rather than diminished “ 14 Nevertheless, on many
reservations traditional behefs probably weakened and religious diversity
and conflict mcreased, a primary component of the former homogeneity of

many of these societies had declined

Missionaries or missionary-oriented agencies often exerted nfluence on

Indian life at levels above that of the reservation The Board of Indian Com-
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musstoners, which played a significant role in national Indian pohcy from its
establishment 1n 1869 to 1ts abolition by Commussioner Collier, from the be-
ginung had members who were chosen from religious ranks a;\d usually 1n-
cluded nussionary representatives and/or reflected their views Simularl ythe
Indian Rights Association, for decades the most important private groupy::on-
cerned with national Indian policy, was missionary-oriented Collier abol-
ished the Board of Indian Commussioners partly because of its pro-mussiona
orientation, and the Indian Rights Association opposed his plans for a COI:Z
prehensive new Indian statute at least partly because it correctly percerved
Collier to be hostile to efforts to convert Indians to nontraditional religions
(see chap 8) Whle we lack an adequate national summary of the 1mpag<:t of
nussionary efforts over many decades to influence Indian societies, 1t 1s obvi-
ous that these efforts weakened traditional Native American goverlnance at-
terns by introducing previously nonexistent divisions P
Sunularly, by the early 1930s the US government, some local governments
and various private groups had attempted over many decades to change In-’
dian ways of hife through educational means Few educators of Indians before
the 1930s had sought to preserve Native American cultures Moreover, these
educational efforts relied strongly on boarding schools These mstltluhon
must have been particularly harmful to the preservation of Indian cultures, b ?
cause they removed children from their families and societies for long erxrodz
One of the most important of these early boarding schools, the Carhsl: Indian
School, was headed for decades by army officer Richard Pratt, who chose th
format deliberately because he felt it would “civilize” Indians Imost effectlvells
and quickly, and hus model was often duplicated later for similar reasons ’
Fredenck E Hoxie has pointed out that in the early years of this century, at
the national level the B1a moved away from boarding schools This devgz) a-
ment was part of a general replacement of the kind of education favored lf
Pratt with vocational mstruction and assumed that most Indians would be d
gaged i manual labor and that there was no need to prepare Indian chxlden_
for higher education. Captain Pratt was removed as director of Carlisle am;en
1918 his school, which had produced a number of Indian graduates wh,o ot
oln to become highly educated and successful 1n the non-Indian world w;:st
:J ?jes Il;on1e cites evidence that behund these changes lay racist assumptllons
oo ;e zse;a:]:,ew;l‘\}:) was exphiat that Indians were “savages” but also that they
Amonn oot er;nt capacity to be educated to any level attained by whate
I 3 eaders, important congressional figures and “friends of the
uring this time advanced the view that Indians we
pable of “civilization,” an o h o racily e
low-status pon pxmcl)sn that condemned them to low-income and
quality of et avadsac;;l::y These changes undoubtedly reduced the
o Indsans through the national government, b
, but



46 A Fateful Time

they did not necessarily change the direction of pressure through the schools
to abandon tribal ways and assimulate to general American society
No doubt not all educators of Indian youth in practice were zealous 1n pur-
suit of assimilationust goals, and no doubt also formal Indian education had
limuted effect on Indian hife, for several reasons Furst, of course, formal educa-
t1on was seldom imposed on adults, even if the schools had changed every In-
dian child, there would have been a lag in terms of the total impact on Native
American societies Also, for many decades formal European-oriented educa-
tion was not unuversal for Indian children, the national government did not
provide enough schools to educate all children within the Navajo Nation, for
example, until well after World War Il Finally, by no means was it the case that
Native American parents gave up their attempts to pass on their cultures to
their chitdren Even if the children were removed to boarding schools, the par-
ents had opportunities to teach them their Native languages and many other
aspects of their cultures before they were old enough to attend these schools
Again too, 1t 1s apparent that the resthence of societies in retaining cultural be-
liefs and practices in the face of formudable obstacles 1s often great, Pratt and
others often complained that their students “went back to the blanket” when
they returned home
Nevertheless, there can be little doubt that the tmpact of formal education
intended to make over Indians culturaily must have been great, forcing some
people away from their inherited cultures and toward what the US govern-
ment wanted them to become At the very least, assimulation-directed educa-
tion was one of the factors producing a division between “progressives” and
“tradstionahsts” within many societies This factional development under-
mined the consensus that had often existed earhier and on which traditional
deciston-making depended
The evidence reviewed in the last chapter makes 1t clear that admunustrators
often made attempts to change or abohsh Native American governments, al-
though there was no concerted and consistent effort in this direction and these
same officials often 1n practice acknowledged the legitimacy of Indian gov-
ernments The net result of these efforts over many decades surely was to de-
stroy some governments and profoundly change others

The Allotment Policy and Self-Governance

The allotment policy, which dominated national efforts to assimulate Indians
from the 1880s on and had the most important effects on Indians, not only
weakened traditional beliefs but also introduced stdl another major division
within many societies Ultimately, the 1ra sharply reversed this policy, be-
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cause John Colher and other reformers realized that 1t had led to the loss of
enormous amounts of Indian land, on top of the even larger reductions made
earlier by the removal policy and the estabhshment of the reservation system
The allotment policy also struck a blow at the development of Indian farming
and ranching, which had been increasing before the advent of the general al-
lotment pohcy but which dechined after 1887 ¢ But allotment also created di-
visions within Indian communities

The allotment policy began on a piecemeal basis, 1 the 1850s, through mn-
cluston of aliotment clauses in various treaties or statutes applying to specific
societies, but it became one of the few supposedly general pohicies with pas-
sage of the General Allotment, or Dawes, Actin 1887 As noted above, the Five
Civihzed Tribes were later allotted under legislation applying only to them
which was also the sttuation for several other societies ’

Indian heads of families were each allotted 160 acres of agricultural land, or
larger amounts of grazing land, other members of Indian households recerved
smaller amounts Originally these lands were held in trust by the US gov-
ernment for twenty-five years, during which time they could not be sold At
the end of this period, the head of household would be granted a fee patent
to the land and could sell it without restriction Indians were asked to select‘
the lands that they would be assigned, 1if they refused, the government se-
lected lands for them A key decision in the legislative process leading to en-
actment of the Dawes Act was to make allotment compulsory 7 The remainder
of reservation lands after all allotments had been made was considered sur-
plus and was made available to non-Indians

There were various 1deas and motivations behind the allotment policy Op-
ponents of the policy during the years it was debated 1n Congress before 1887
warned that behind it lay greed for Indian lands and that its adoption would
permut the looting of Indian property by non-Indians A major study of the act
concludes, “It 15 probably true that the most powerful force motivating the
allotment policy was the pressure of the land-hungry western settlers “ Hoxie
has likewise noted that 1t combined “western venality” with “reformers’ sweet
promuses “* It 1s apparent also that the desire of railroad interests for r1 hts-
of-way across Indian lands played an important role. ;

These reasons for the policy were not often publicly stated but clearl
Inferacted with idealistic motives, Brian Dippie 1s probably correct when hz
v:ntes that “the beauty of a general pohcy of allotment in severalty was that
1t managed to accommodate both East and West It appealed simultaneousl
to humanitarian mstincts and overt self-interest " 19 Both factors were prese ):
aml\;:Sg w}:tes, of course, few Indians asked for or supported aHotmenI: "

sac
tablishang tl;‘seegzl?:;\:tsocrhzinéztie[;z;wes, who played the leading role 1n es-
nate Commuttee on Indian Affairs after
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1881, typically presented allotment in ideahistic terms Although Massachu-
setts no longer had a signuficant Indian population, Hoxie has suggested that
Dawes’s embrace of Indian reform n 1879 “saved his [pohtical] career ” Dawes
led a group of Republican senators—mainly from New England—who re-
taned from their Reconstruction days an mnterest in moral reform and be-
heved themselves to be genumnely “friends of the Indians 2

The starting pont for the thinking about Indian policy that characterized
Dawes and those who followed his lead was their strong behef that Native
Americans were “savages” who would benefit from becoming “civilized” As
Hoxie has put 1t, the most basic premise behind this policy was that “the
destruction of ‘savagery’ and the expansion of Christian ‘aaivilization” would
convert individual natives into docile believers in American progress " The as-
sumulation policy had three elements It “assumed that landownership, citi-

zenship, and education would alter the traditional cultures, bringing them to
‘cwvilization " %

By 1887 a near-consensus had developed among the “friends of the Indians”
that making individual land-owning farmers of Indians was the key element
in a plan to bring about their forced assimilation nto American soclety, and
therefore was beneficial to Indians 11 the long run The development of this
consensus was facihitated by yearly meetings of the small number of national
figures concerned with Indian pohcy —in or out of government—at the Lake
Mohonk Conferences

Several individuals i and out of government, however, including Dr T A

Bland, pubhsher of Council Fire, opposed 1t A strongly worded minority re-
port of a House commuttee 1n 1880 opposed the policy on the ground that it
would destroy Native American “commurusm” and bring about the loss of
Indian lands and therr “extermunation ” In 1881, when the principal congres-
sional debate over allotment took place, Colorado Senator Henry M Teller op-
posed 1t vigorously He predicted, accurately, that its chief effect would be the
loss of Indian lands #

The continuing power of the Jeffersorsan 1deal of a society consisting of
equal property-owrnung, self-reliant men, which had formed the 1deological
basis for the homestead acts and related national policies dealing with re-
sources in the latter half of the nineteenth century, contributed a great deal to
the attractiveness of this policy among both ideabists and plunderers At least
some of the reformers were aware, however, that their idealistic conceptions
dovetailed with desires of Western legislators to forward the interests of some
of their non-Indian constituents Dawes humself had once opposed allotment
as a general policy, he explaned his crucial change of heart on the 1ssue by

“every year I have been weakening on it because I have come, from

saying that
n for hus lands

year to year, to the concluston that this pressure upon the India
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has come to be irresistible, and that we have got to make provision for h
now Just as quick as we can, or we shall lose the opportumt)}:/) v o
This l?f’ars an uncomfortable resemblance to the assertion that it was neces-
sary to “save” a Vietnamese village by destroying it What he said to justif
this view, however, was that it would be easier for Indians to retain theu! landy
against Western assaults on them if the fands were in private hands: It did i
work out that way Perhaps Dawes was also influenced by his view that allncz
ment would make 1t possible in the not too long run to reduce the Od-
costhiness of the Bureau of Indian Affairs, this also appealed to a se ment s
congresstonal opinion Ement of
The role of scholarly theorizing and/or widespread popular ideas 1in
plaiung why the allotment policy was adopted 1s not easy to determine Hoex_
argues correctly that the few runeteenth-century “scientists”—most of wh -
were technically amateurs—who wrote seriously on American Indians o
largely advocates of an evolutionary theory postulating uruform stages ‘lefre
man development from savagery to civihization That 1s, very httlegSChzla ‘lk
opinion was available to the “friends of the Indians” that dissented fro t:\y
existing mind-set of these activists However, not all of these thinker: o ;
that allotment as a policy made sense Lewis H Morgan, one of th ot
fluential of these thunkers, published a book 1n 1881 oppos’m the oi mOSth]n~
the most extensive congressional debate on allotment was gom Iim CI?II, ‘l:i e:i]
n that year and so had no direct mfluence on the mov %\ o th
1887 statute, however 24 ent hatled to the
Hoxie has drawn attention to the treatment of other mmorities def d
racial terms during the nineteenth century However, these matters ¢ com.
plex While the savagism /civihization framework of ideas clearl deare ated
:I:stwe American cultures, 1t also could deny the racist assumpn}(l)n tlrll:t;;ts:j
were savages by nature Thus 15 most clear in the firmly ex d -
of Captain Richard Pratt, the founder of Carlisle Ind SC);I 1 he state fort
nightly that both Indians and African Americans wel:: full o hebStated o
g as “civilized” as he presumed Euro-Americans to be I)t, oo
sary that federal officials assume the abhgation of givin e neces:
g the Indians th
:(::dg f:n ig;cta}:;(:n l\:o enable them to realize this potential While Pratt fozl%l::
ative Americans were somehow retarded
Path toward civilization, he aj f: sty oy
was the cace e s0 refused to entertain the possibility that thys
Yet wtons po 3,, asey were mherently inferior to Euro-Akericans 25
runcteenth contuny, oy 1; significant feature of American society during the
Natrvs & , interrelationships with attitudes and policy toward
t mericans largely remain unexplored Partl 2 e
legal status of Native Americans b f et the o g Of (e e
ernment dealt with them 1 ’ I:om ned with the fact that the federal gov-
gh a separate governmental agency after the
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first part ot the century, Indian policy tended to remain the domain of a re-
stricted group of government and nongovernment leaders at the national
level There was little obwvious overlap between attitudes and pohcy toward
Native Americans, African Americans, and Asian Americans, all of whom suf-
fered legal discrimination and private hostility in various ways and to varying
degrees Apparently the structures of 1deas behind these policies varied too

Scholarly views about Native Americans changed in the early part of the
twentieth century 1n a way hostile not only to nineteenth-century ethnocentric
conceptions of Native Americans but even more firmly to racism Anthropol-
ogy became a genuine academuc discipline in the United States only after 1900
As part of a general development toward speciahization and professionaliza-
tion 1n American universtties, this branch of knowledge achuieved status 1n a
few leading universities as a separate field of study and began expansion into
many others The young discipline reached agreement on the subjects to be
studied and techruques for studyming them, and 1t started producing a sub-
stantial body of scholarly hterature At first this literature was largely about
Native Americans, although nothing in the disaiphine’s theoretical structure
required thus result 26

Thas growing professionalization, however, was accompanied by a signifi-
cant departure from the structures of ideas shared by most scholarly stu-
dents of Native Americans in the previous century The two chief founders of
contemporary American anthropology —Franz Boas at Columbia University
and Alfred Kroeber at the University of Calitornia, Berkeley —rejected the
nineteenth-century evolutionary theonies Both men had a distaste for over-
arching theories, but included 1n their approach was a refusal to accept ethno-
centric and racist underpinnings for theories of human nature and society

Elvin Hatch has written of both these developments of the new century
From early in the century at least through the 1930s anthropologists, initially
largely following Boas and Kroeber, were cultural relativists They saw peoples
in cultures and societies outside the European orbit as making choices that
were different from, but not inferior to, those made by Europeans and their
descendants 1n other parts of the world Along with this rejection of the sav-
agery/cvilized dichotomy, twentieth-century anthropologists also rejected
the notion that human groups were divided by fundamental inherited differ-
ences along a scale ranging from inferior to superior Hoxie 1s correct that the
new science of man undernuned the fundamental notions behind all 1deolo-
gies that assumed Native Amencans should and would become more “civi-
lized ” But anthropology also undermmned all attempts to portray Indians as
unable to imitate Western civilization, and so worked agamnst notions that
Indians were doomed to occupy inferior positions in American society It 1s
no acaident that when John Colher developed conceptions of Indian policy
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that went beyond cultural plurahsm to view Native American societies as su-
perior to those of European origin he found alhes within the anthropological
community

The effect of these changes in the scholarly world and 1n underlying popu-
lar views explaining group differences are difficult to relate directly to federal
government policy, however As chapter 1 has shown, the top federal officials
charged with implementing national Indian policy during the 1920s explicitly
endorsed the old assimulationst goals of their predecessors, there 1s hitle evi-
dence that they based their work on the changed scholarly views These state-
ments by government officials also demonstrate little concern with why the
ideology had not yet produced the intended results, although several decades
had passed since 1t became the theoretical basis for federal government policy

In any case, the views of the 1dealists who helped enact the allotment pohicy
or of government officials charged with carrymng it out were not the only fac-
tors it determuning what actually happened in Indian country In addition to
the actions taken—or not taken—by Indians themselves, the land pressures
that played a major role in enacting allotment continued

An important part of the thinking behind the allotment policy was the as;
sumption that, over a relatively short period, the Dawes Act and similar legs-
lation would somehow work to destroy Indian societies and their govern-
ments, thus individuahzing these societies As Dawes put it, “The 1dea 1s to
take the Indians out one by one from under the tribe, place him in a posmon‘
to become an independent American citizen, and then before the tribe 15 aware
of it 1ts existence as a tribe 15 gone ” The report of a commuttee of the House of
Representatives in 1884 on a bill similar to the one that eventually passed said
that one of the effects of the bill would be that “a pracess of tribal disintegra-
tion 15 at once started ¥

Nevertheless, 1t 15 a curious fact that the Dawes Act did not provide explic-
itly for various mecharusms to bring about the desired results In particular, 1t
did not mandate the destruction of Indian governments As Leonard Carlson
has put 1t, “The reformers had an almost mystical faith in the power of private
property to transform American Indians and assimilate them mnto hardwork-
ng farmers ” Earlier, Angie Debo had used the same phrase—“almost mysti-
cal faith”—to describe the deeply rooted belief that private property was the
basic foundation of civilized hfe Senator Dawes stated that allotment was a
“self-acting machine” that would automatically improve Native American so-
cieties ?* But exactly what would happen as a result of individuahizing prop-
erty ownership was not made clear by the statute

There was also confusion—some of which persists to the present—over the
role of citizenship in bringing about this result Two sections of the Dawes Act
were believed by the reformers to push in the direction of ending the unique
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legal status of Native American societies, but neither did so, nor was there
sound reason to believe erther could have had this effect

One of these provisions conferred US citizenship on successfully allotted
Indians Initially, the allottee was to become an American citizen as soon as the
allotment was 1ssued, but 1n 1906 the Dawes Act was amended to confer citi-
zenship when a fee patent for the land was 1ssued

In 1887, most Amenican Indians were not citizens of the United States, be-
cause the Supreme Court had ruled in 1884, n Elk v Wilkins, that the Four-
teenth Amendment’s conferral of citizenshuip on all persons born in the United
States and “subject to its jurisdiction” did not apply to Indians because they
were not yet subject to the jurisdiction of the national government ? Obvi-
ously the authors of the Dawes Act thought that citizenship would eventually
result in making US citizens of most allottees, but this was incorrect without
explicit congressional action

It was also widely assumed that US ctizenshup would automatically
weaken Native American societies, but this view was based on unrealistic no-
tions about the meaning of citizenship There was a notion that assumption of
US atizenship would annul tribal citizenship, but nothing in the statute re-
quured this result and the courts did not hold that the two levels of aiizenshup
were any more incompatible than national and state citizenship

It may also have been assumed that US atizenship would automatically
give Indians the nght to vote in state and national electtons and thus make In-
dians full participants in the political order of the wider society If so this was
equally unrealistic The right to vote was and 1s granted by states, subject to
restrictions laird down in the federal Constitution States have in the past de:
nied the right to vote to large numbers of US caitizens (e g, women before
adoption of the Nineteenth Amendment in 1920) and have extended 1t to non-
citizens (e g, immuigrants who had applied for citizenship 1n some states be-
fore thus practice was abandoned in the 1920s) After all Indians were declared
by Congress in 1924 to be US citizens, 1t was a quarter of a century before all
states granted Indians the right to vote

The reformers also thought that cihzenship automatically extended the pro-
tection of important constitutional nights, but they were equally mistaken on
this point Almost all constitutional nghts enjoyed against either the states or
the national government are rights of persons, not citizens In principle they
apply to all under the jurisdiction of the national government and are not de-
pendent on citizenshup Hoxie, for example, 15 incorrect when he asserts that
the Supreme Court, in the civil rights cases, “promised that national standards
ot citizenship would not be enforced in the South  This opinion held that the
Congress had not been granted by the Fourteenth Amendment to the Consti-
tution the authority to pass legislation applying to individuals, 1t had nothing
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to do with citizenship The period when Congress adopted allotment was also
the time when 1t 1n practice gave up protecting the rights of Southern blacks
supposedly guaranteed by the Ctvil War amendments, but again this had
nothing to do with citizenshup 3!

In short, the assumption that making U S atizens of Indians would sigruft-
cantly change their legal status and thus weaken Indian governments was un-
realistic, and thus provision of the Dawes Act did not have such an effect It was
equally unrealistic to beheve that by becomuing citizens, Indians would auto-
matically increase their commutment to general American culture—the goal of
forced assimilation

A second proviston of the Dawes Act made Indians subject to state jurisdic-
tion as another consequence of mndividual ownership of land Section 6 onigi-
nally stated that “upon the completion of said allotments and the presenting
of the lands to said allottees, each and every member of the respective bands
or tribes of Indians to whom allotments have been made shall have the benefit
of and be subject to the laws, both c1vil and criminal, of the State or Territory
in which they may reside ” Subjecting entire Native American societies to lo-
cal and state law would certainly have diminished Indian self-government}
but the courts prevented this from happening, in spite of the explicit language
of this provision

Irutially the Supreme Court did interpret the provision hiterally In 1905, in
the Heff case, its first decision about the meaning of section 6 of the Dawes Act,
the court said that “when the United States grants the privileges of citizenship
to an Indian, gives to hum the benefit of and requires hum to be subject to the
laws, both c1vil and criminal, of the State, 1t places him outside the reach of po-
lice regulations on the part of Congress,” and it went on to speak of the “eman-
cipation from Federal control” worked by this provision However, in sub-
sequent decisions the Supreme Court began to retreat from this position
Hoxie has chronicled these developments carefully and noted their substantial
effects 3

In 1916, n United States v Nice, the Heff decision was explicitly overruled By
this time the Supreme Court was saying that “citizenship 1s not incompatible
with tribal existence or continued guardianship” by the national government
Further, 1t noted approvingly that “both Congress and the admunistrative of-
ficers of the Government have proceeded upon” the theory that “the tribal re-
lation and the wardship of the Indians were not to be disturbed” by the allot-
ment pohcy In effect, this held that tribal sovereignty had not been abolished
by allotment 3

This development resulted from several factors The most important of
these was the structure of Indian law built up over many decades, 1n the ab-
sence of clear evidence that Congress intended major changes in this structure,
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the courts interpreted Indian law as they had traditionally Another partof the
reason for this outcome was probably the long period of trusteeship before a
fee patent could be 1ssued Onginally, section 6 had gone into effect as soon as
an allotment was made, but in 1906 the law was amended to grant citizenshup
and begin state jurisdichion with the 1ssuance of a fee patent to land ¥
The basic period before such a patent could be 1ssued originally was twenty-
five years, but Congress changed thus in 1906 when 1t adopted two amend-
ments to the Dawes Act that had the effect of making the period of trust status
indefinite n many cases One change authornized the secretary of the Interior
to 1ssue fee patents to Indians before the expiration of the twenty-five~-year
period upon a finding that the Indian was “competent” to manage his own
property Thus provision was used to grant fee patents to many Indians who
promptly lost therr land to whites However, another statutory provision in
the same year authonzed the president to extend the trust period beyond
twenty-five years % Thereafter, government officials who wished to protect In-
dian ownership of allotted lands could, and did, do so by extending the trust
period These facts, since they meant that entire reservations would not pass
out of trust status at the same time, probably affected the court’s interpretation
of the statute
Stll another factor was that allotment was in practice a patchwork process
Hoxie has noted that “the Dawes Act was little more than a statement of intent”
because “1t contained no timetables and few instructions as to how 1t would be
smplemented ” For this and other reasons, not all reservations were allotted,
and even on allotted reservations not all lands were allotted or opened to non-
Indian settlement The assumption of some reformers seems to have been that
all so-called surplus lands would quickly pass into white hands, leaving no
trust lands on reservations after fee patents were 1ssued (and therefore less rea-
son for the existence of Indian governments), but agam thus did not happen %
In many cases Jands on reservations were in timber or otherwise unsuitable
for growing crops or for grazing In dry areas of the West (whuch mcluded the
very large Navajo Reservation) 160-acre parcels would have been useless ton-
dividuals for farming purposes As a result, a number of reservations were
never allotted at all (There were some allotments on public domain lands ad-
jonung the present Navajo Reservation, but there was never an attempt to al-
lot most of thus reservation) ¥
In other cases, the only lands that could be allotted were the irngated por-
t1ons of the reservation, but there was not enough of this type of land for stan-
dard allotments to all households The Pueblos were never allotted, at least
partly for this reason Other reservations with irngated lands, such as the
Walker Ruver Reservation m Nevada, were allotted under special statutes that

mandated much smaller allotments than those provided for in the Dawes Act
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In short, allotment did not have the effect of eliminating completely Indian
lands held in trust and could not have worked out to this result, regal)']dless of
how 1t was adminustered Inevitably much reservation land remlamed n trust
status even after allotment had run its course The parhial preservation of
reservafion land bases, even 1f dimunished, undoubtedly favored the preser-
vation of Native American governments

The allotment act increased the control exerted over Indian life by the Bu-
reau of Indian Affairs, however, a development that must have had corrosive
effects on Indian governments Again, the hope of reformers was that allot-
ment would allow movement toward “getting the federal government out of
the Indian business,” but the reverse happened

Allotment increased the size of the Bureau because more officials were
needed to process the allotments and to control the use of allotted lands and
the income from them in the usually long period before fee patents for the land
could be 1ssued Thus became more important after Congress, in 1891, allowed
the leasing of allotted lands to non-Indians Leasing reached ludxcrolus levels

and, in some states, the Bureau of Indian Affairs followed rules for inheritin
allotments that resulted in extreme subdivision of Indian lands among mang
owners These and other requirements of the allotment policy were amon thz:,‘
reasons that “the number of employees of the Office of Indian Affairs in V\ish-
ngton tncreased by more than two and one-half times between 1900 and 1920
{and] Congressional appropnations to run the Office of Indian Affairs r9
from $9 6 million 1n 1903 to $15 muthion n 1928 B
Although it did not “break up the tribal mass,” as President Theodore Ro
sevelt had predicted, allotment did have tragic consequences for Native Ame(;:
tcans The primary effect was that Indian lands were drastically reduced john
Collier told congressional commuttees in 1934 that the Indian land base had
:hrunk from 138 mulhion to 48 mullion acres as a result of allotment, a reduc-
10n to 35 percent of the lands held in trust before 1887 A more recent estimat
15 that “Indian lands under the supervision of the Office of Indian Affar ; -
clined from 104 3 mulhion acres in 1890 to 52 7 mulhon acres in 1933,” a d o to
shghily over 50 percent of the 1887 level ¥ s dropto
i nd govermemet e e et e ST
also from the loss of allotted land: eationof e st oses but
com swrote that s ed lands after the expiration of the trust pertod Carl-
worenf I e best available evidence suggests that up to 8o percent or
1ans granted patents n fee sold 1t or had 1t sold for them on account

of delinquent mortgage o
t
c s gage or tax payments within a few years of being declared

i

Thus d 5
s Z;'alnstdatmg loss of Indian lands resulted overall in a reduction 1n the
umb, 1ans who had been farming or ranching before the allotment
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policy began More umportant for this book 1s the fact that ulhimately one of the
most important unintended effects of the allotment policy was to help lay the
foundation for major policy change during the New Deal When the Meriam
Report established that the chief effect of the allotment policy had been the loss
of Indian lands rather than the improvement of Indian life, 1t concluded that at
least major changes n the allotment policy were in order John Collier’s dis-
covery of the importance of this fact was a major turning point in his search for
alternatives to the pohicy of forced assimilation

Still another effect of the allotment policy had a more direct impact on In-
dian self-government 1in the early 1930s Some Indian allottees became suc-
cessful farmers or ranchers These individuals may have been the most as-
similated members of their societies, they were the most likely to serve on
business councils or the boards of directors of cattlemen’s associations and to
have demonstrated competence in deahing with the non-Indian economuc or-
der Otis has noted that divisions between “conservatives” and “progressives”
resulted from allotment both before and after 188y, this division partly co-
incided with the new distinction between land owners farming 1n a basically
Anglo-American way and those not taking this step

These successful farmer/ranchers often defended allotment and other as-
pects of the policies suggested by the forced assimilation 1deology When the
proposal that became the 1rRA was sent to Congress, some of the strongest op-
ponents were Indians who objected to the sechions designed to end the 1ssuance
of allotments and return allotted lands to the control of Indian governments

Conclusions

A major argument of this chapter has been that, by the early 1930s, a number
of factors had produced substantial changes in the capacity of Native Ameri-
can societies to govern themselves and on the nature of governance in such so-
cieties, even though we do not possess a clear national summary of what In-
dian governments were like at the end of this period These effects were not
entirely 1n the direction of destroying any governing structures at all, although
during the 1920s there were frequent assertions that this was the case and ob-
viously some traditional structures had disappeared without replacement
Instead, 1t 1s hughly Iikely that the chief effect of the factors noted above was
to transform the nature of Indian governance by changing the societies in
which such governments functioned and the structures through which they
were governed Particularly, the number of assimulated Indians had increased
and become more important on many reservations, because several kinds of
changes forced on these societies had pushed in the same direction An in-
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direct effect of this change probably was the voluntary modification of tradi-
tional governance structures and patterns

There no doubt would have been some movement in this direction even if
deliberate attempts by national officials, missionanies, teachers, and others
had not attempted to assimilate Indians and 1f the allotment policy had never
begun Indians by 1930 lived surrounded by a non-Indian society that had at-
trachions for Indians, even though it also produced many harmful pressures
on Indians and their cultures At least elements of this surrounding society
would have been favorably regarded by many Indians even in the absence of
attempts to force them to assurulate Moreover, the non-Indian society itself
had changed substantially since 1887, and there 1s no reason to believe that all
Indians would have rejected all these changes if left to themselves to decide the
matter

The attraction of non-Indian society was based 1n part on the greater mate-
rial affluence of the wider society The desire to abandon Indian ways m order
to do better economically 1s not without coercive aspects, especially when
& major reason for Indian poverty 15 the forced reduction of the resources
available to Indians as the result of the taking of Indian lands and resources
Nevertheless, some part of the increase i the number of Indians who had at
least partly given up aboriginal beliefs and practices would have taken place
without assistance from the policies discussed above

In brief, culture change was continuous within both Native American and
Euto-American socteties mn the decades between the first signsficant encoun-
ters (which occurred at different dates in various sociehies) to the beginning of
the Indian New Deal There could not have been many Native American soci-
eties that had maintained therr pre-Euro-American governance structures un-
changed

In othér words, while systematic overall information 1s not available on the
extent of traditional governments 1n 1934, a more serious problem 1s to evalu-
ate how important were the changes that had taken place The fundamental
essence of pre-Euro-American practices may very well have survived numer-
ous and extensive superficial changes in a great many Native American soci-
eties For example, 1t has been argued that a feature of many traditional Indian
governing practices was the high valuation put on consensus, in contrast with
the notion of deciding matters by majority rule There 1s no reason why a busi-
ness commuttee could not in practice operate under consensus rules, just as
there 15 no reason why a superficially more fraditional council of elders could
not fail to achieve consensus, in the face of extensive divisions withun the so-
ciety as a result of the types of culture change discussed 1n this chapter No at-
tempt has been made here to offer a definitive definition (applicable to hun-
dreds of societies) of what constituted traditional governung mstitutions and
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practices in 1934, and apparently no one else has attempted to produce such a
blueprint

More important, undoubtedly, 1s the question of whether the changes made
in this area in many and perhaps most Native American societies before the
Indian New Deal were mtiated and controlled by (or at least had received the
free consent) of the Native American societies themselves This 1s an even
more difficult question, 1n part because 1t 1s not clear in many cases what con-
stitutes consent

In Western European socteties of the last few centuries, a constituent act in-
volving a major part of the society—a constitutional settlement such as the
one that todk place m the United States during the 1780s, for example-—is
commonly acknowledged to constitute consent But 1t 1s less certain how to de-
termune the degree of consent involved in important constitutional changes
that occur piecemeal over many decades—such as the substantial expansion
of the federal government, 1n relation to state governments, since the 1930s

Simular problems are mvolved in evaluating changes it Native American so-
cieties For example, Assistant Indian Comnussioner Scattergood, during the
Hoover adminustration, 1s quoted as stating that the governing structures of
the New Mexico Pueblos were not “traditional” but had been created by the
Sparush centuries before (see chap 4) There can be hittle doubt that the gov-
erming structure that was accepted as traditional in the 1930s for these societies
had been created much earlier in response to attempts by Spanish officials to
control the Pueblos However, thus structure allowed the continuance of the
underlying religiously controlled former governing structure while new sur-
face structures more visible and more Euro-American in apparent character
were created We do not know, however, precisely how this change came
about or the degree to which these developments were mitiated or controlled
by the Pueblos or the Spanish officials But it ts apparent that by 1934 these
structures had become “traditional” in the Pueblos and firmly based on the
consent of the members of these societies

Likewse, the status of the Navajo Tribal Council as of 1934 presents difficul-
ties in understanding how far it was based on the consent of the members of
this soctety There 1s no doubt that a new level of government was initiated in
the 1920s for its own purposes by the Bureau of Indian Affairs rather than the
Navajos But there also 1s no doubt that at some point Navajos began to con-
trol thus structure and regard 1t as their own This was most evident during the
1930s, when attempts by the national government to restructure the Navajo
Tribal Council were rejected by the Navajo Nation Down to today this coun-
cil apparently 1s based on the consent of the Nation, although there has never
been a formal constituent act 1n a Euro-American sense
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Bailey and Batley’s excellent study of Navajo history during the reservation
years concludes that the Navajo are difterent from other Indians because they
were able to resist major change in the most important areas until quite re-
cently but also have been able to control the changes that have reached them
so that at no time have the integrity of Navajo social structure or their most
fundamental cultural beliefs been threatened In other words, this society has
been fundamentally able to control culture change over many decades ¥

The extent to which similar conclusions can be reached about other societies,
however, 15 not certain, no doubt others are also “different ” Dippie’s study of
the remarkable persistence of the myth that Indians are disappeaning, despite
evidence that they remain culturally different from the general American so-
ciety, suggests that several major factors may have been overlooked One of
these may well be differences i gender roles Anna Ickes remarks 1n her 1933
study of Southwestern Indians that “it 1s women, whate or red, who preserve
tradition tenaciously ” In her 1920s study of the Omaha Tribe, anthropologst
Margaret Mead reports the differential impacts of forced culture change on
this group m an msightful way Omaha men could no longer hunt buffalo and
did not take to farming as a way of hife But Omaha women, who had trads;
tionally planted crops and taken care of children and household duties, essen-
tially went on doing the same things even after confinement to a reservation

Moreover, they were the primary educators of young children, with the result

that Omaha culture continued to be transmutted to new generations, even
though men were forced to change radically their adult behaviors 3

Regardless of conclusions on this question, however, one of the most 1m-
portant changes in Indian life by the early 1930s was the fragmentation and di-
vision in Native America created by the partial successes of the forced assimi-
lation policy and the other factors affecting Indian hife It would no doubt be
an oversimplification to categorize all Indians at this time as tradiionahists or
progressives, but these terms or simular ones have been used and reflect 1m-
portant reahties on many reservations

Hazel Hertzberg's study of the first national orgarnuization of Indians, the So-
ciety of American Indians, 1s revealing on this score The society was active for
only a few years, from roughly 1911 to 1916, although 1t survived in some form
until the early 19205 During its heyday the group worked to speed up the pace
of assimilation Its members were chiefly individuals who had become suc-
cessful in the non-Indian worid—physicians Charles Eastman and Carlos
Montezuma, anthropologist Arthur C Parker, Protestant munusters Henry Roe
Cloud and Sherman Coolidge, Catholic priest Philip Gordon, attorneys Den-
nmson Wheelock and Thomas Sloan, for example These individuals had ac-
cepted the assimulationust ideology, although not necessarily all the ways by

-
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which the nabonal government had attempted to secure the triumph of this
ideology, and they wished to make 1t easter for other Indians to follow their
path #

Hertzberg’s study, as well as further information about Dr Montezuma,
llustrates the difficulty of understanding politics i these terms, however Be-
fore becomung inactive, some members of the Society of American Indians
defended members of the peyote rehgion, a distinctively Indian rehgion fol-
lowed by members of a number of societies Later, Dr Montezuma became a
defender of traditional Indians and moved to a reservation 4

Factionalism based on the traditionalist/ progressive division has been noted
in the previous chapter, at one point during the 1920s the Bureau of Indian Af-
fairs was supporting a “progressive” group claiming to have representation m
many Pueblos H Craig Miner has documented the role that assimilated Indi-
ans among the societies hiving 1n the Indian Territory in the nineteenth century
often played m wmtroducing ralroads, muning, lumbering, and non-Indian
towns 1nto the territory agamst the desires of the more traditional Indians *
No doubt other examples have been documented

One reply to the 1929 aircular asking about business comumuttees reported
factionalism of this sort The superintendent with responsibility for the Yuma
Tribe wrote, “At the present time there are two distinct factions the younger
or progressive faction, and the Older people who hold to the old tribal cus-
toms ” Probably other replies would have menhioned such a split it there had
been questions on this issue

James Madison, not only one of the most important leaders in creating the
Constitution of the United States but also the major theorist who elucidated
the principles behind this document, argued in Federalist #10 that the existence
of factions was rooted m “the nature of man ” By factions he meant irreconcil-
able divisions within soctety of the sort that make achuvement of consensus in
favor of “the permanent and aggregate interests of the community” difficult to
achieve ¥ In other words, contemporary democracy in the United States and
other large-scale industrniahized societies takes for granted the centrality of
confhict among group interests

But smaller socteties accustomed to unanumuty and organized on different
principles may need to modify therr governance structures to take the new
kind of group differences into account As the Santa Clara example indicates,
long-standing and pervastve factionahsm 1s difficult to reconcile with many
traditional Native American approaches to government

To summarize, a crucial question 15 the nature of Native American gover-
nance at the tume of passage of the IRA Whule systematic national data are not
available, fragmentary evidence plus knowledge of factors affecting Indian
governance prior to this time make 1t obvious that the forced assimulation pol-
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icy had not by 1920 succeeded in destroying Native American governments on
a wholesale basis Although self-government 1s not discussed by Hoxe, this
finding 1s consistent with his conclusion that by 1920 the allotment policy had
failed to achieve the goals of its principal authors

Certainly the vacuum theory did not apply to very many Native American
societies But there 15 also no evidence of a single uniform pattern of Indian
governance Both Indian societies and the governmental structures serving
them were more complex in 1934 than they were m 188y
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