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Proposed Rule Moaking

DEPARTMENT OF THE INTERIOR

Bureau of Indian Affairs
[ 25 CFR Part 1211

ISSUANCE OF PATENTS IN FEE, CER-
TIFICATES OF COMPETENCY, RE-
MOVAL OF RESTRICTIONS, AND
SALE OF CERTAIN INDIAN LANDS

Notice of Proposed Rule Making

Aprin 18, 1972,

This notice is published in exercise of
authority delegated by the Secretary of
the Interior to the Commissioner of
Indian Affairs by 230 DM 2 (32 FR.
13938).

Notice is hereby given that it is pro-
posed to revise Part 121, Subchapter K,
Chapter I, Title 25 of the Code of Fed-
eral Regulations. This revision is pro-
posed pursuant to the authority con-
tained in section 161 of the Revised
Statutes (6 U.S.C. 301).

In the main, this revision consists of
the realignment of materials to present a
more logical sequence; the deletion of
material regarded as advisory rather
than regulatory in nature; and the addi-
tion of certain material which more fully
encompasses the authorities found in the
statutes. In addition, certain additions,
changes and deletions in these proposed
regulations are'designed to more fully
explain and implement the policy of the
Secretary of the Interior.

The major changes and revisions are
as follows:

1. Section 121.1(e): A deﬁnition of
competency is set out, whereas previously

there was no such standard of general’

application in Part 121. This definition is
the only precise standard for the deter-
mination of competency set out by the
Congress, and, although it was prescribed
- in an.act which applies only to the Five
Civilized Tribes (Act of Aug. 11, 1955
(69 Stat. 666) ), it seems reasonsble that
the standard be used generally.

2. Section 121.2: This provides for
withholding action to be applied in order
to facilitate consolidation of Indian
lands where possible. The addition will
make regulatory the principles of the
December 4, 1961, memorandum of the
Commissioner of Indian Affairs and pro-
vide, in addition, a right of appeal from
withholding action.

3. Section 121.5(a): Under the pres-
ent regulations if an applicant is com-
petent, the issuance of a fee patent is
mandatory. This revision would reflect
the authority derived from the authoriz-
ing acts and allow the exercise of discre-
tion in the issuance of fee patents as it
may now be exercised in the issuance of
orders removing restrictions and certxﬁ-
cates of competency.

4, Section 121,5(d) : This implements
and explains the Act of Jume 30, 1954 (68
Stat. 358), which grants unrestricted
rights in oil and gas to certain Indians of
the Fort Peck Reservation and makes
provision for the future issuance of fee
patents covering oil and gas, as well as
the issuance of fee patents covering the
entire interest in certain land.

5. Section 121,12(b) : This section has
been changed to permit negotiated sales
of lands belonging to certain members of
the Five Civilized Tribes after the issu-
ance of a conditional order removing
restrictions. Under the present regula-
tions (§ 121.37) fhe land included in a
conditional order removing restrictions
must be advertised.

6. Section 121.14: This section simpli-
fies the procedure for an administrative
appeal from a decision to issue an order
removing restrictions to & member of the
Five Civilized Tribes without application
under the Act of August 11, 1955 (69 Stat.
666). It provides that to the extent pos-
sible, such appeals will be handled under
the procedure prescribed in Part 2.

7. The heading for former §§ 121.9
through 121.22, Sales and Exchanges of
Individually Owned Trust or Restricted
Land, Exclusive of Five Civilized Tribes
Land, is now applicable to §§ 121.17
through 121.32 and the heading has been
changed to ‘/Sales, Exchanges and Con-
veyances of Trust or Restricted Lands”,
to permit such sales by members of the
Five Civilized Tribes if no statutory au-
thority exists to prevent such transfers
under these sections.

8. Section 121.32: This section has been
changed pursuant to the Solicitor’s
Opinion M-36708 dated July 18, 1967, as
to lands owned or acquired by an Indian
in fee simple status.

9. Section 121.33: This section imple-
ments the Act of May 18, 1916 (39 Stat.
127; 25 U.S.C. 378), which authorizes the
Secretary, in certain instances, to parti-
tion an inherited trust allotment with-
out thé consent of all heirs.

10. Section 121.35:+ This section has
been changed to permit deferred pay-
ments sales under such ferms as are ac-
ceptable to the Secretary and the Indian
owners.

It is the policy of the Department of
the Interior, whenever practicable, to af-
ford the public an opportunity to partici-
pate in the rule making process. Accord-
ingly, interested persons may submif
written comments, suggestions, or objec~
tions with respect to the proposed revi-
sion to the Bureau of Indian Affairs,
Washington, D.C. 20242, within 30 days
of the date of publication of this notice
in the FEDERAL REGISTER.

Lovuis R. BRUCE,
Commissioner.

PART 121—ISSUANCE OF PATENTS

~ IN FEE, CERTIFICATES OF COMPE-
TENCY, REMOVAL OF RESTRIC-
TIONS, AND SALE OF CERTAIN IN--
DIAN LANDS

See.
121.1  Definitions.
1212 Withholding action on application.

Issumg PATENTS IN FroE, CEnTIFIcAths o
COMPETENCY oOnR ORrpIRS RCMOVING R
STRICTIONS

1213 Information regarding status of op-
plications for removal of Federal
superviston over Indian londs,

1214  Application for patent in feo,
1216 Issuance of patent in fco.
121.6 Issuance of patents in feo to none

Indians and Indians with whom o
speclal relationship does not oxist,
Application for cortiflicate of come

* petency.

Issuance of certificate of competenoy.

Certificates of compotonoy to certein
Ozage adults,

Application for orders removing Yo
strictions, excopt Five Olvillzed
Tribes.

Issuance of orders removing restric-
at;ilcﬂons, excopt Flve OClvilized

bes.

Removal of restrlotlons, Flvo Clvi~
lizod Tribes, after application un«
der authorlty othor than geotion
2(a) of the Act of August 11, 1066,

Removal of xestrictions, Flve Olvi«
lized Tribes, aftor application un~
der section 2(a) of tho Aot of Au~
gust 11, 1066,

Removal of restrictions, Five Olvi«
lized Tribes, without applieation,

Judicial review of romoval of restric-
tlons, Flve Clvilized Tribes, withs
out application,

Effect of order removing restrictions,
Five Civilized Tribes.

SALES, EXCHANGES AND CONVEYANCES OF TRUST
or RESTRICTED LANDS

Sales, exchanges, and conveyances by,
or with the consent of tho Indi«
vidual Indian owner,

Sale with the consent of natural
guardian or person designated by
the Secretary.

Sale by fiduoiaries,

Sale by Sccretary of cortain land in
multiplo owneérship.

Sale or exchange of tribal land.

Secretarial approval necessary to
convey individual owned trust or
restrioted lands or land owned by &
tribe.

Appntca.tions for sale, exchange or
plft.

Appraisal,

Negotiated sales, glfts and exchanged
of trust or restrioted lands,

Adverticement,

Procedure of cale,

Actlon at closo of bidding.

Rojeotion of bids; disspproval of

- gale.

Bldding by employees.

Cost of conveyance; payment,

Irrigation feo; payment,

121.7

121.8
121.9

121.10
12111

121,12
121.13

121,14
121.16

121.16

121.17
121.18
121.19

121,20

121.21
121.22

121.23

121.24
121.26

121.26
121.27
121.28
121.29

121.30

121.31
12132

S
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PARTITIONS OF INHERITED ALLOTMENTS

Sec.
121.33 Partition.

1IORTGAGES AND DEEDS OF TRUST TO SECURE
LOANS T0 INDIANS

121.34 Approval of mortgage and deeds of
trust.

12135 Deferred payment sales.

AvurHorrTy: The provisions of this Part
121 issued under R.S. 161; 5 U.S.C. 301. In~

terpret or 4pply sec. 7, 32 Stat. 275, 34 Stat. -

1018, see. 1, 35 Stat. 444, sec. 1 and 2, 36 Stat.
855, as amended, 856, as amended, sec. 17,
39 Stat. 127, 40 Stat. 579, 62 Stat. 236, sec. 2,
40 Stat. 606, 68 Stat. 358, 69 Stat. 666; 25
U.S.C. 318, 379, 405, 404, 372, 373, 483, 355,
unless otherwise noted.

Cross ReFERENCES: For further regulations
3 ing to the sale of irrigable lands, see
Parts 129, 128 and §211.4 of this chapter.
For Indian money regulations, see Parts 104,
101, 107, 105, and 102 of this chapter. For
regulations to the determination
of heirs and approval of wills, see Part 15
and §§ 11.30-11.32C of this chapter.

§ 121.1 Definitions.

As used in this part:

- (a) “Secretary” means the Secretary
of the Interior or his authorized repre-
sentative actmg under delegated au-
thority.

(b) “Agency” means an Indian agency
. or other field unit of the Bureau of In-
dian Affairs having trust or restricted
Indian land under its immediate juris-
diction.

(¢) “Restricted land” means land or
any interest therein, the title to which
is held by an individual Indian, subject
to Federal restrictions against alienation
or encumbrance. _

(@ “Trust land” means la.nd or any
interest therein held in trust by the
United States for an individual Indian.

(e) “Competent” means the pos%sion
of sufficient ability, knowledge, experi-
_ence, and judgment to enable an individ-
ual to manage his business affairs, in-
cluding the administration, use, invest-
ment, and disposition of any property
turned over to him and the income or
proceeds .therefrom, with such reason-
able degree of prudence and wisdom &s
will be apt to prevent him from losing
such property or the benefits thereof.
(Act of August 11, 1955 (69 Stat. 666).)

() “Tribe” means a tribe, band, na-
tion, community, group, or Pueblo of
Indians. ’

§121.2 Withholding action_on applica-
ton.

Action on any application, which if ap-
proved would remove Indian land from
restricted or trust status, may be with-
held, if the Secretary determines that
such removal would adversely affect the
best interest of other Indians, or the
tribes, until the other Indians or the
tribes so affected have had & reasonable
opportunity to acquire the land from
the applicant. If action on the applica-
tion is to be withheld, the applicant shall
be advised that he has the right to appeal
the withholding action pursuant to the
provisions of Part 2 of this chapter.

PROPOSED RULE MAKING

IssuING PATENTS IN FEE, CERTIFICATES OF
COMPETENCY OR ORDERS REMOVING
RESTRICTIONS

§121.3 Information regarding status of
applications for removal of Federal
supervision over Indian lands.

The status of applications by Indians
for patents In fee, certificates of com-
petency, or orders removing restrictions
shall be disclosed to employees of the De-
partment of the Interior whose duties
require that such information be dis-
closed to them; to the applicant or his
attorney, upon request; and to Members
of Congress who inquire on behalf of the
applicant. Such informaticn will be
available to all other persons, upon re-
quest, 15 days after the fee patent has
been issued by the Bureau of Land Man-
agement, or 15 days after issuance of
certificate of competency or order remov-
ing restrictions, or after the application
has been rejected and the applicant no-
tiied. Where the termination of the
trust or restricted status of the land
covered by the application would ad-
versely affect the protection and use of
Indian land remaining in trust or re-
stricted status, the owners .of the land
that would be so affected may be in-
gged that the application has been

§121.4 Application for patentin fee.

Any Indian 21 years of age or over
may apply for & patent in fee for his
trust land.-A written application shall
be made in the form approved by the
Secretary and shall be completed and
filed with the agency having immediate
jurisdiction over the land.

§121.5 Issuance of patentin fec.

(a) An application may be approved
and fee patent issued if the Secretary, in
his discretion, determines that the appll-
cant is-competent. When the patent in
fee is delivered, an inventory of the es-
tate covered thereby shall be given to
the patentee. (Acts of Feb. 8, 1887 (24
Stat. 388), as amended (25 U.S.C. 349);
June 25, 1910 (36 Stat. 855), as amended
(25 US.C. 372); and May 14, 1948 (62
Stat. 236; 25 U.S.C. 483), and other au-
thorizing acts.).

(b) If an application is denled, the ap-
plicant shall be notified in writing, given
the reasons therefor and advised of his
right to appeal pursuant to the provi-
sions of Part 2 of this chapter.

(c) White Earth Reservation: The
Secretary will, pursuant to the Act of
March 1, 1907 (34 Stat. 1015), Issue a
patent in fee to any adulf mixed-blood
Indian owning land within the White
Earth Reservation in the State of Minne-
sota upon application from such Indian,
and without consideration as to whether
the applicant is competent.

(d) Fort Peck Reservation: Pursuané
to the Act of June 30, 1954 (68 Stat. 358),
oil and gas underlying certain allot-
ments in the Fort Peck Reservation were
granted to certain Indians to be held in
trust for such Indians and provisions
was made for issuance of patents in fee
for such oil and gas or patents in fee for
land in certain circumstances.

8385

(1) Where an Indlan or Indians were
the grantees of the entire interest in the
oll and gas underlying a parcel of land,
and such Indian or Indians had before
June 30, 1954, been issued a patent or
patents in fee for any land within the
Fort Peck Reservation, the title to the
ofl and gas was conveyed by the act in
in fee simple status.

(2) Where the entire interest in the
oil and gas granted by the act is after
June 30, 1954, held in trust for Indians
to whom a fee patent has been issued at
any time, for any land within the Fort
Peck Reservation, or who have been or
are determined by the Secretary to be
competent, the Secretary will convey, by
patent, without application, therefor, un-
restricted fee simple title to the oil and

gas.

(3) Where the Secretary determines
that the entire interest in a tract of land
on the Fort Peck Reservation is owned -
by Indlans who were grantees of ofl and
pas under the act and he determines that
such Indians are competent, he will issue
fee patents to them covering all inter-
ests in the land without application.

§121.6 Issuance of patents in fee to
non-Indians and Indians with whom
a special relationship does not exist.

Whenever the Secretary determines
that trust land, or any interest therein,
has been acquired through inheritance
or devise by a non-Indian, or by a persan
of Indlan descent to whom the United
States owes no trust responsibility, the
Secretary may issue a patent in fee for
the land or interest therein to such per-
son without application.

§121.7 Application for ecertificate of —
compelency.

Any Indian 21 years old or over, except
certain adult members of the Osage
Tribe as provided in § 121.9, who holds
land or an Interest therein under a re-
stricted fee patent may apply for a cer-
tificate of competency. The written
application shall be made in the form
approved by the Secretary and filed with
the agency having immediate jurisdic-
tion over theland.

§121.8 Issuance of certificate of compe-
tency.

(a) An application may be approved
and a certificate of competency issued
if the Secretary, in his discretion, de-
termines that the applicant is competent.
The delivery of the certificate shall have
the effect of removing the restrictions
from the land described therein. (Act of
June 25, 1910 (36 Stat. 855), as amended
(25 US.C. 372).)

(b) If the application Is denied, the
applicant shall be notified in writing,
given the reasons therefor and advised .
of his richt to appeal pursuant to the
provisions of Part 2 of this chapter.

§121.9 Certificates of competency to
certain Osage adults.

Applications for certificates of com-
petency by adult members of the Osage
Tribe of one-half or more Indian bload
shall be in the form approved by the Sec-
retary, Upon the finding by the Secre-
tary that an applicant Is competent, a
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certificate of competency may be issued
removing restrictions against alienation
of all restricted property and terminat-
ing the trust on all restricted property,
except Osage headright interests, of the
applicant,

Cross~REFERENCE: For regulations per-
taining to the issuance of certificates of
competency to adult Osage Indians of less
than one-half Indian blood, see Part 123 of
this chapter.

§ 121.10 Application for orders remov-
ing restrictions, except Five Civilized
Tribes.

Any Indian not under legal disability
under the Iaws of the State where he re-
sides or where the land is located, or the
court-appointed guardian or conservator
of any Indian, may apply for an orq;zlr re-
moving restrictions from his restricted
land or the restricted land of his ward.
The application shell be in writing set-
ting forth reasons for removal of restric-
tions and filed with the agency having
immediate jurisdiction over the lands.

§ 121.11 ‘Yssuance of orders removing
restrictions, except Five Civilized
Tribes. ~ .

(a) An application for an order re-
moving restrictions may be approved
and such order issued by the Secretary, in
his discretion, if he determines that the
applicant is competent or that removal
of restrictions is in the best interests of
the Indian owner. The effect of the order
will be to remove the restrictions from
the land described therein.

(b) If the application is denied, the
applicant will be notified in writing,
given the reasons therefor and advised of
his right to appeal pursuant to the pro-
visions of Part 2 of this chapter.

§ 121.12 Removal of restrictions, Five
Civilized Tribes, after application
under authority other than section
2(a) of the Act of August 11, 1955.

‘When an Indian of the Five Civilized
Tribes makes application for removal of
restrictions from his restricted lands
under authority other than section 2(a)

of the Act of August 11, 1955 (69 Stat.:

666), such application may be for either
unconditional removal of restrictions or
conditional removal of restrictions, but
shall not include lands or interest in
lands acquired by inheritance or devise.
(a) If the application is for uncondi-
tional removal of restrictions and the
Secretary, in his discrefion, determines
the applicant should have the unrestric-
ted control of the land described in his
application, the Secretary may issue an
order removing restrictions therefrom.
(b) When the Secretary, in his discre-
tion, finds that in the best interest of the
applicant all or part of the land de-
scribed in the application should be sold
with conditions concerning terms of sale
and disposal of the proceeds, the Secre-
tary may issue a conditional order remov-
ing restrictions which shall be effective
only and simultaneously with the execu-
- tion of a deed by said applicant upon
completion of an advertised sale or nego-
tiated sale acceptable to the Secretary.

1
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PROPOSED RULE MAKING

§121.13 Removal of restrictions, Five
Civilized Tribes, after application
under section 2(a) of the Act of Au-
gust 11, 1955,

‘When an Indian of the Five Civilized
Tribes makes application for removal of
restrictions under authority of section
2(a) of the Act of August 11, 1955 (69
Stat. 666), the Secretary will determine
the competency of the applicant.

(a) If the Secretary determines the
applicant to be competent, he shall issue
an order removing restrictions having
the effect stated in § 121.16.

(b) If the Secretary rejects the ap-
plication, his action is not subject to ad-
ministrative appeal, notwithstanding
the provisions concerning appeals in Part
2 of this ‘chapter.

(¢) If the Secretary rejects the appli-
cation, or neither rejects nor approves
the application within 90 days of the ap-~
plication date, the applicant may apply
to the State district court in the county
in which he resides for an order remov-
ing restrictions. If that State district
court issues such’ order, it will have the
effect stated in § 121.16.

§121.14 Removal of restrictions, Five
Civilized Tribes, without application.
Section 2(b) of the Act of August 11,
1955 (69 Stat. 666), authorizes the Secre-
tary to issue an order removing restric-
tions to an Indian of the Five Civilized
Tribes without application therefor.
When the Secretary determines an In-
dian to be competent, he shall notify the
Indian in writing of his intent to issue
an order removing restrictions 30 days
after the date of the notice. This deci-
sion may be appealed under the provi-
sions of Part 2 of this chapter within
such 30 days. All administrative appeals
under that part will.postpone the issu-
ance of the order. When the decision is
not appealed within 30 days after the
date of notice, or when any dismissal of
an appeal is not appealed within the pre-
scribed time limit, or when the final ap~
peal is dismissed, an order removing re-
strictions will be issued.

§ 121.15 Judicial review of removal of
restrictions, Five Civilized Tribes,
without application.

‘When an order removing restrictions
is issued, pursuant to § 121.14,-a copy of
such order will be delivered to the Indian,
to any person acting in his behalf, and
to the Board of County Commissioners
for the county in which the Indian
resides. At the time the order is delivered
written notice will be given the parties
that under the terms of the Act of Au-
gust 11, 1955 (69 Stat. 666), the Indian
or the Board of County Commissioners

has, within 6 months of the date of noti-~ .

fication, the right to appeal to the State
district court for the district in which
the Indian resides for an order setting
aside - the order removing restrictions.
The timely initiation of proceedings in
the State district court will stay the ef-
fective date of the order removing re-
strictions' until such proceedings are
concluded. If the State district court dis-
misses the appeal, the order removing re-

strictions will become effective 6 monthy
after notification to the parties of such
dismissal. The effect of the issuance of
such order will be as preseribed in
§ 121.16.

§121.16 Effect of order removing res
strictions, Five Civilized Tribes.

An order removing restrictions issued
pursuant to the Act of Aupust 11, 1956
(69 Stat. 666), on its effective date shall
serve to remove all jurisdiction and su-
pervision of the Bureau of Indlan Affairy
over money and property held by the
United States in trust for the individual
Indian or held subject to restrictiony
against alienation imposed by the United
States. The Secretary shall cause to be
turned over to the Indien full ownership
and control of such money and property
and issue in the case of land such title
document a5 may be appropriate; Pro-
vided, That the Secretary may make
such provisions as he deems necessary to
insure payment of money loaned to any
such Indian by the Federal Government
or by an Indian tribe; And provided
further, That the interest of any lesseo
or permittee in any lease, contraoct, or
permit that is outstanding when an order
removing restrictions becomes effectivo
shall be preserved as provided in section
2(d> of the Act of August 11, 1956 (69
Stat. 666). .

SaLEs, EXCHANGES AND CONVEYANOLS OF
TRUST OR RESTRICYED LANDS

,§ 121.17 Sales, exchanges and convey.
ances by, or with tho consent of tho
individual Indian owner.

Pursuant to the Acts of May 27, 1003
(32 Stat. 275; 25 U.S.C. 379 ; May 17,
1906 (34 Stat. 197), os amended Aupgust 2,
1956 (70 Stat. 954; 48 US.C. 367
March 1, 1907 (34 Stat. 1018; 25 U.S8.C.
405); May 29, 1908 (35 Stat. 444; 2b
U.S.C. 404) ; June 25, 1910 (36 Stat. 8556;
25 U.8.C. 372), as amended May 26, 1926
(44 stat. 629; 48 U.S.C. 355a-355d):
June 18, 1934 (48 Stat. 984; 26 U.8.C.
464) ; and May 14, 1948 (62 Stat, 236; 2b
U.S.C. 483); and pursuant to other au-
thorizing acts, trust or restricted lands
acquired by allotment, devise, inherite
ance, purchase, exchange, or gift may bo
sold, exchanged, and conveyed by the In«
dian owner with the approval of tho Sec~
retary or by the Secretary with tho
consent of the Indian owner,

§ 121.18 Sale with the consent of nat.
ural guardian or person designated
by Secretary. '

Pursuant to the Act of May 20, 1008
(35 Stat. 444; 25 U.S.C. 404), the Scoro«
tary may, with the consent of the natural
guardian of a minor, sell trust or rew
stricted land belonging to such minor:
and the Secretary may, with the congent
of a person deslgnated by him, sell trust
.or restricted land belonging to Indlans
who are minor orphans without a natural
guardian, and Indians who are non coms-
pos mentis or otherwise under legnl dlg-
ability. The authority contained in this
act is not applicable to londs in Okla-
homa, Minnesota, and South Dakotsa, nor

to lands authorized to be sold by tho

26, 1972
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Act of May 14, 1948 (62 Stat. 236; 25

. US.C. 483).

§121.19 Saleby fiduciaries.
Guardians, conservators, or other fi-

* duciaries appointed by State courts, or by

tribal courts operating under approved
constitutions or law and order codes,
may, upon order of the court, convey
with the approval of the Secretary or
consent to the conveyance by the Sec;‘e-
tary of trust or restricted land belonging
to their Indian wards who are minors,
non compos mentis or otherwise under
legal disability.

§121.20 Sale by Secretary of certain

Jand in multiple ownership.

Pursuant to the Act of June 25, 1910
(36 Stat. 855), as amended (26 US.C.
372), if the Se¢retary decides that one or
more of the heirs who have inherited
trust land are incapable of managing
their own affairs, he may sell any or all
interests in that land. This authority is

.not applicable to lands authorized to be
sold by the Act of May 14, 1948 (62 Stat.

_ 236; 25 U.SC. 483).

§ 121.21 Sale or exchange of tribal land.

Certain tribal land may be sold or ex-
changed pursuant to the Acts of Febru-
ary 14, 1920 (41 Stat. 415; 25 U.S.C. 294);
June 18, 1934 (48 Stat. 984; 25 US.C.

464); August 10, 1939 (53 Stat. 1351; 25 -

"U.S.C. 463(e)); July 1, 1948 (62 Stat.
1214); June 4, 1953 (67 Stat. 41; 25
US.C. 293(a)); July 28, 1955 (69 Stat.
392), as amended August 31, 1964 (78
Stat. 747; 25 U.S.C. 608-608¢) ; June 18,
1956 (70 Stat. 290; 25 U.S.C. 403a-2);
July 24, 1956 (70 Stat. 626); May 19,
1958 (72-Stat. 121; 25 U.S.C. 463, Note) ;
September 2; 1958 (72 Stat. 1762); April
4, 1960 (74 Stat. 13); April 29, 1960 (74
Stat. 85); December 11, 1963 (77 Stat.
349) ; August 11, 1964 (78 Stat. 389), and

- pursuant to other authorizing acts. Ex-

cept as otherwise provided by law, and
as far as practicable, the regulations in
this Part 121 shall be applicable to sale
or exchanges of such tribal land.

§121.22 Secretarial approval necessary

: to convey individual-owned trust or
restricted lands or land owned by a
tribe. .

(a) Individual lands. Trust or re-
stricted lands, or any interest therein,
may not be conveyed without the ap-
proval of the Secretary. Moreover, in-
ducing an Indian to execute an
instrument purporting to convey any
trust land or interest therein, or the
offering of any such insfrument for rec-
ord, is prohibited and criminal penalties
may be incurred. (See 25 T.S.C. 202 and
348.)

@) Tribal lands. Lands held in trust
by the United States for an Indian tribe,
lands owned by & tribe with Federal re-
strictions against alienation and any

* 6ther land owned by an Indian tribe may

only be conveyed where specific statu-
tory authority exists and then only with
the approval of the Secretary unless the
Act of Congress suthorizing sale pro-
vides that approval is unnecessary. (See

25 USC. 177
)

PROPOSED RULE MAKING
§121.23 Applications for sale, exchange
or gift.

Applications for the sale, exchange or
gift of trust or restricted land shall be
filed in the form approved by the Secre-
tary with the agency having immediate
jurisdiction over the land. Applications
may be approved if, after careful exam-
ingtion of the circumstances in each
case, the transaction appears to be
clearly justified in the light of the long-
range best interest of the owner or
owners or as under conditions set out in
§ 121.25(d).

§121.24 Appraisal.

Except as otherwise provided by the
Secretary, an appraisal shall be made in-
dicating the fair market value prior to
making or approving a sale, exchange, or
other transfer of title of trust or re-
stricted land.

§121.25 Negotiated sales, gifts and ex-
changes of trust or restricted lands.

Those sales, exchanges, and gifts of
trust or restricted lands specifically des-
cribed in the following paragraphs (a),
(b), (¢), and (d) of this section may be
negotiated; all other sales shall be hy
advertised sale, except as may be other-
wise provided by the Secretary.

. (a) Consideration not less than the
appraised Jair market value. Indian
owners may, with the approval of the
Secretary, negotiate a sale of and sell
trust or restricted land for not less than
the appraised fair market value: (1)
When the sale is to the United States,
States, or political subdivisions thereof,
or such other sale as may be for a public
purpose; (2) when the sale is to the tribe
or & member of the tribe of the reserva-
tion where the land is located; or (3)
when the Secretary determines it is im-
practical to advertise.

(b) Ezchange at appraised fair mar-
ket value. With the approval of the Sec-
retary, Indian owners may exchange
trust or restricted land, or a combina-
tion of such land and other things of
value, for other lands or combinations
of land and other things of value. The
value of the consideration recelved by
the Indian in the exchange must be at
least substantially equal to the appraised
fair market value of the consideration
given by him.

(c) Sale to coowners. With the ap-
proval of the Secretary, Indian owners
may negotiate a sale of and sell trust or
restricted land to a coowner of that land.
The consideration may be less than the
appraised fair market value, if in the
opinion of the Secretary there is a special
relationship between the coowners or
special circumstances exist.

(d) Gifts and conveyances for less
than the appraised fjair market value.
With the approval of the Secretary, In-
dian owners may convey trust or re-
stricted land, for less than the appralsed
fair market value or for no consideration
when the prospective grantee is the
owner's spouse, brother, sister, lineal
ancestor of Indian blood or lneal de-
scendant, or when some other special re-
lationship exists between the grantor and
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grantee or speclal ‘elrcumstances exist
that in the opinion of the Secretary war-
rant the approval of the conveyance.

§121.26 Advertisement. .

(a) Upon approval of an application
for an advertised sale, notice of the sale
will be published not less than 30 days
prior to the date fixed for the sale unless
a shorter period iIs authorized by the
Secretary.

(b) The notice of sale will include (1)
terms, conditions, place, date, hour, and
methods of sale, including explanation of
aucHon procedure as set out in § 12127
(b) (2) if applicable; (2) where and how
blds shall be submitted; (3) a statement
warning all bidders against violation of
18 U.8.C. 1860 prohibiting umlawiul com-~
bination or intimidation of bidders or
potential bidders; and (4) deseription of
tracts, all reservations to which title will
be subject and any restrictions and en-
cumberances of record with the Bureau
of Indian Affairs and any other informa-
tion that may improve sale prospects.

§121.27 Procedureof sale.

Advertized sales shall be by sealed bids
_ except as otherwise provided herein.

() (1) Blds, conforming to the re-
quirements set out In the advertisement
of sale, along with a certified check,
cashier’s check, money order, or US.
Treasury check, payable to the Bureau of
Indian Affairs, for not less than 10 per-
cent of the amount of the bid, must be
enclosed in a sealed enveldpe marked as
prescribed in the notice of sale. A cash
deposit may be submitted in Heu of the
above-specified negotiable instruments
at the bidder’s risk. Tribes submitting
bids pursuant to this paragraph may
guarantee the required 10 percent de-~
posit by an appropriate resolution; (2)
the sealed envelopes containing the bids
will be publicly opened at the time fixed
for sale. The bids will be announced and
will be appropriately recorded.

(b) The policy of the Secretary recog-
nizes that in many instances a tribe or
o member thereof has a valid interest
in acquiring trust or restricted lands
offered for sale. (1) With the consenf of
the owner and when the notice of sale
50 states, the tribe or members of such
tribe shall have the right to meet the
high bid. (2) Provided the tribeisnot the
high bldder and when one or more ac-
ceptable sealed bids are recelved and
when s0 stated in the notice of sale, an
oral auction may be held following the
bid opening. Bidding in the auction wiil
be limited to the tribe, and to those who
submitted sealed bids at 75 percent or
more of the appralsed value of the land
being auctioned. At the conclusion of the
auction the highest bidder must increase
his deposit to not less than 10 percent
of his auction bid.

§ 121.28 Action atclose of bidding.

(a) The officer in charge of the sale
shall publicly announce the apparent
highest acceptable bid. The deposits sub-
mitted by the unsuccessful bidders shall
be returned immediately. The deposih
submitted by the apparent successful
bidder shall be held in a speclal account.
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(b) If the highest bid received at an
advertised sale is less than the appraised
fair market value of the land, the Secre-
tary with the consent of the owner may
accept that bid if the amount bid ap-
proximates said appraised fair market
value and in the Secretary’s judgment is
the highest price that may be realized i m
the circumstances.

(c) The Secretary shall award the bid
and notify the apparent successful bid-
der that the remainder of the purchase
price must be submitted within 30 days.
(1) Upon a showing of cause the Secre-
tary may, in his discretion, extend the
time of payment of the balance due. (2)
If the remainder of the purchase price
is not paid within the time allowed, the
bid will be rejected and the apparent
successful bidder’s 10 percent deposit will
be forfeited to the lJandowner’s use.

(d) The issuance of the patent or de-
livery of a deed to the purchaser will not
be authorized until the balance of the
purchase price has been paid, except that
the fee patent may be ordered in cases
where the purchaser is obtaining a loan
from an agency of the Federal Govern-
ment and such agency has given the Sec-
retary a commitment thet the balance of
the purchase price will be paid when the
fee patent is issued.

§ 121.29 Rejection of blds, disapproval
of sale.

‘The Secretary reserves the right to
reject any and all bids before the award,
after the award, or at any time prior to
the issuance of a patent dr delivery of
& deed, when he shall have defermined
such rejection to be in the best interests
of the Indian owner.

§ 121.30 Bidding by employees.

Except as authorized by the provisions
of Part 251 of this chapter, no person
employed in Indian Affairs shall directly
or indirectly bid, make, or prepare any
bid, or assist any bidder in preparing his
bid. Sales between Indians, either of
whom is an employee of the U.S. Govern-
ment, are governed by the provisions of
Part 251 of this chapter (see 25 U.S.C.
68 and 441),

§121.31 Cost of conveyance; payment.

Pursuant to the Act of February 14,
1920 (41 Stat. 415), as amended by the
Act of March 1, 1933 (47 Stat. 1417; 25
U.S.C. 413), the Secretary may in his dis-
cretion collecb from a purchaser reason-
able fees for work performed or expense
incurred in the transaction. The amount
so collected shall be deposited to the
credit of the United States-as general
fund receipts, except as stated in para-
graph (b) of this section.

(a) (1) The amount of the fee shall be
$22.50 for each transaction.

(2) Theé fee may be reduced to a lesser
amount or may be waived, if the Secre-
tary determines circumstances justify
such action.

(b) (1) If any or all of the costs of the"

work performed or expenses incurred are
paid with tribal funds, an alternate
schedule of fees may be established, sub-
ject to approval of the Secretary, and
that part of such fees deemed appropri-
ate may be credited to the tribe.

PROPOSED RULE MAKING

(2) When the purchaser .is the tribe
which bears all or any part of such costs,
the collection of the proportionate share
from the tribe may be waived.

§ 121.32 Irrigation fee; payment.

Collection of all construction costs
against any Indian-owned lands within
Indian irrigation projects is deferred as
long as Indian title has not been ex-
tinguished. (Act of July 1, 1932 (47 Stat.
564; 25 U.S.C. 386a).) This statute is in-
terpreted to apply only where such land
is owned by Indians either in trust or
restricted status.

(a) When any person whether Indian
or non-Indian acquires Indian lands in a
fee simple status that are part of an
Indian irrigation project he must enter
into an agreement, (1) fo pay the pro
rata share of the construction of the
project chargeable to the land, (2) to pay
all construction costs that accrue in the
future, and (3) to'pay all future charges
assessable to the land which are based
on the annual cost of operation and
maintenance of the irrigation system.

(b) Any operation and maintenance
cha,rges that are delinquent when Indian
land is sold will be deducted from the
proceeds of sale unless other acceptable
arrangements are made to provide for
their payment prior to the approval of
the sale.

(¢) A lien clause covering all unpaid
irrigation construction costs, past and
future, will be inserted in the patent or
other instrument of conveyance issued
to all purchasers of restricted or trust
lands that are under an Indian irrigation
project. _

CROSS-REFERENCE: See Part 128 and Part 129
and cross-references: thereunder in this
chapter for further regulations :regardmg
sale of hrrigable lands.

PARTITIONS OF INHERITED ALLOTMENTS
§ 121.33 Partition.

(a) Partition without application. If
the Secretary of the Interior shall ind
that any inherited trust allotment or al-
lotments (as distinguished from lands
held in a restricted fee status or au-
thorized to be sold under the Act of
May 14, 1948 (62 Stat. 236; 25 U.S.C.
483)), are capable of partition to the
advantage of the heirs, he may cause such
lands to be partitioned among them,
regardless of their competency, patents
in fee to be issued to the competent heirs
for their shares and trust patents to be
issued to the incompetent heirs for the
lands respectively or jointly set apart to
them, the trust period to terminate in
accordance with the terms of the original
patent or order of extension of the trust
period set out in said patent. (Act of
May 18, 1916 (39 Stat. 127; 25 U.S.C.
378).) 'The authority contained in the
Act of May 18, 1916, is not applicable to
lands authorized to be sold by the Act of
May 14, 1948, nor to land held in re-
stricted fee status.

(b) Application for partition. Heirs of
a deceased allottee may make written
application, in the form approved by the
Secretary, for partition of their trust
or restricted land. If the Secretary finds
the trust lands susceptible of partition,

he may issue new patents or deeds to the
heirs for the portions set aside to them,
If the allotment is held under o restrietod
fee title (as distinguished from a trugt
title), partition may be accomplished
by the heirs executing deeds approved by
the Secretary, to the other helrs for thelr
respective portions.

MORTGAGES AND DEEDS oF TrusT To"
Secure LoaNs 1O, INDIANS

§ 121.34 Approval of morigages and
deeds of trust.

Any individual Indian owner of trust
or restricted lands, may with the sp-
proval of the Secretary execute o mort-
gage or deed of trust to his land. Prlor
to approval of such morteage or deed of
trust, the Secretary shall secure appraisal
information as he deems advisablo. Such
lands shall be subject to foreclosure or
sale pursuant to the terms of thoe mort-
gage or deed of frust in accordance with
the laws of the State in which the lands
are located. For the purpose of fore
closure or sale proceedings under this
section, the Indian owners shall be
regarded as vested with unrestricted fee
simple title to the lands (Act of March 29,
1956 (70 Stat. 62; 256 U.S.C. 4832)). '

§121.35 Decferred payment sules.

‘When the Indian owner and purchasor
desire, a sale may be made or approved
on the deferred payment plan. The torms
of the sale will be incorporated in a
memorandum of sale which shall con-
stitute a contract for dellvery of title
upon payment in full of the smount of
the agreed consideration. The deed exo-
cuted by the grantor or grantors will bo
held by the Superintendent and will be
delivered only upon full compliance with
the terms of sale. If conveyance of title
is to be made by fee patent, requost thore-
for will be made only upon full compli«
ance with the terms of the sale. The
terms of the sale shall require that the
purchaser poy not less than 10 percent of
the purchase price in advance as re-
quired by the Act of June 25, 1910 (36
Stat. 855), as amended (256 U.S.C. 372) ;
terms for the payment of the remaining
installments plus interest shall be thodo
acceptable to the Secretary and the
Indian owner. If the purchaser on any

_deferred payment plan makes default in

the first or subsequent payments, all
payments, including interest, previously
made will be forfelited to the Indian
owner.

[FR Doc.72-6356 Filed 4-25-72;8:49 am]

INTERSTATE COMMERGE
COMMISSION

[ 49 CFR Ch. X1
[Ex Parto 286]
DETERMINATION OF AVOIDABLE
LOSSES
Order To Show Cause

Aprin 14, 1972,

It appearing, that by notice of pro-
posed rulemaking and order (36 F.R.
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