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the superintendent as soon as they are
completed and filed with him. Applica-
tions from those who are blind, de-
crepit, etc,, must be made special and
forwarded to the Burcau of Indian Af-
faixis. Washington, D.C., as soon as pos-
sible,

§112,5 Basis of distribution; pro rata
shares,

In estimating the pro rata share of
an irdividual, the Yast annuity payroll
prior to July 1, or January 1 of each
yvear will Le taken as a basis of dis-
tribution. Where no payment has been
made within 1 year, the last census, if
taken within the wear, will be the
basis, If no census hLas been taken or
payment made within a year, the last
available record—either census or ain-
nuity roll will be used.

§112.6 ition of pro rata share in
event of enolicant’s death,

In the even. of the death of an appli-
cant prior to the approval of his appli-
cation by the Secretary of the Interior,
the share to which he would have been
entitled, if living, will revert to the
tribe. In case of the death of an appli-
cant after approval of his application
and the signing by the Secretary of the
Interior of an order for the segregation
of his share, but before payment is
made, his share will descend to his
legal heirs and should be deposited to
the credit of the estate pending formal
determination thereof.

Cross REFERENCE: For regulations per-
taining to the determinations of heirs and
approval of wills, see part 16 and §§11.30
through 11.320 of this chapter.

$112,7 Pro rata shares of minors.

The shares of minors will not be
withdrawn except when necessary for
their own benefit. The application
should be signed by the parent or
guardian and transmitted to the Bu-
reau by the superintendent with his
recommendation as in other cases and
a full explanation of the circumstances
which justify the withdrawal. Such
shares will be deposited to the credit of
the minors subject to expenditure
under the individual Indian money reg-
ulations. The term “minor," as used in
this section, shall be interpreted in
conformity with the State law.
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CROSS REFERENCE: For individual Indian
money regulations, see part 116 of this chap-
ter,

PART 114—SPECIAL DEPOSITS
[RESERVED]

PART 115—TRUST FUNDS FOR TRIBES
AND INDIVIDUAL INDIANS

Subpart A—Purpose, Definitions, and Public
' information

Sec.
116,001
115,002

What is the purpose of this part?
What definitions do I need to know?

Subpari B—IIM Accounts

Osage Agency.

Individual accounts.

Adults under legal disability.

Payments by other Federal agencies.

116,104 Restrictions.

116,106 ¥unds of deceased Indians of the
Five Civilized Tribes.

116.106 Assets of members of the Agua
Caliente Band of Mission Indians.

115.107 Appeals.

Subpart C—IIM Accounts: Minors

115,400 Will a minor's IIM account always
be supervised?

115.401 What {8 a minor's supervised ac-
count?

116.402 Will a minor have access to informa~
tion about his or her account?

116,403 Who will receive information regard-
ing a minor's supervised account?

115.404 What information will be provided in
a minor's statement of performance?

115,406 How frequently will a minor's state-
ment of performance be mailed? A

115,408 Who provides an address of record
for a minor's supervised account?

116.407 How is an address of record for a mi-
nor's supervised account changed?

115,408 May a minor's supervised account
have more than one address on file with
the BIA?

116,408 How 18 an address for a minor's resi-
dence changed?

115,410 What types of identification will the
BIA or OTFM acoept a8 ‘‘verifiable photo:
identification’?

115,411 What {f the individual making a re-
quest regarding a minor’s supervised ac-
count does not have auy verifiable photo
fdentification?

115.412 W1l child support paymenta be ac-

116,100
115.101
116.102
115.103

cepted for deposit into & minor's super- .

vised account?
115,413 Who may receive funds ﬁ'om a8 m.i-
nor’s supervised a.coonnt? '
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116414 What 18 an authorized disbhursement
request?

116.416 How will an authorized disbursement
from a minor's supervised account bhe
gsent?

115416 Will the United States post office
forward mail regarding a minor's super-
vised account to a forwarding address
left with the United States posat office?

116,417 What portion of funds in a minor's
supervised account may be withdrawn
under 4 distribution plan?

1156418 What types of trust funds may a
minor have?

115.4119 “;Vho develops a minor's distribution
plan

116,420 When developing a minor's distribu-
tion plan, w1at information must be con-
sidered and : ncluded in the evaluation?

115,421 What in ormation will be included in
the copy of { he minor's distribution plan
that will be ) rovided to OTFM?

116422 As a c.stodial parent, the legal
guardian, tho person who BIA has recog-
nized as having control and custody of
the minor, ¢r an emancipated minor,
what are yow: responsibilities if you re-
ceive trust fuids from a minor's super-
vised account?

116423 If you are 1 custodial parent, a legal
guardian, or an emancipated minor, may
BIA authorize the disbursement of funds
from a minor's supervised account with-
out your knowledge?

- 116,424 Who receives a copy of the BIA-ap-

proved distribution plan and any amend-
ments to the plan?

116.426 What will we do if we find that a dis- -

tribution plan has not been followed or
an individual has acted improperly in re-
gard to his or her duties involving a mi-
nor's trust funds?

115.426 What is the BIA's responsibility re-
garding the management of a minor's su-
pervised account?

116427 What is the BIA's annual review
process for a minor's supervised account?

116.428 Will you automatically receive all of
ygtlx;? trust funds when you reach the age
o

116429 What do you need to do when you
rede;?IB years of age to acouss your trust
fun

116.430 Will your account lose its supervised

status when you reach the age of 18?

“1156431 If you are an emancipated minor

may you withdraw trunt. funds from your
acocount?

Subpont DM Accounts: Esiale Accounts

116500 When is8 an estate account estab-
1ished?

115,601 How long will an estate account re-
main open?

115.502 Who inherits the money inan IIM -

account when an:account holder dies?
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115,503 May money in an IIM account be
withdrawn after the death of an account
holder but prior to the end of the probate
proceedings?

115,504 If you have a life estate interest in
income-producing trust assets, how will
you receive the income?

Subpart E--1IM Accounts: Hearing Process
for Restricting an IIM Account

116.600 If BIA decides to reatrict your IIM
account under §116.102 or §116.104, what
procedures must the BIA follow?

116,601 Under what circumstances may the
BIA restrict your IIM account through
supervision or an encumbrance?

116,602 How will the BIA notify you or your
guardian, as applicable, of its decision to
restrict your IIM account?

116,603 What happens if BIA'Ss notice of its
decision to place a restriction on your
IIM account, that is sent by United
States certified mail is returned to the
BIA as undeliverable for any reason?

116,604 When will BIA authorize OTFM fo
place a restriction on your IIM accouut?

116,606 What information will the BIA in-
clude in its notice of the decision to re-
strict your IIM account?

116,608 What happens if you do not request a_
hearing to challenge BIA's decision to re-
strict your IIM account during the allot-
ted time period?

116,607 How do you request & hearing to
challenge the BIA's decision to restrict
your IIM account?

115,608 If you request a hearing to challenge
BIA's decision to restrict your IIM ac-
;:ount. when will BIA conduct the hear-
ng?

116.609 Will you be allowed to present testi-
mony and/or evidence at the hearing?
115,610 Will you be allowed to present wit-

neasses during a hearing?

115,611 Will you be allowed to question op-
posing witnesses during a hearing?

115,612 May you be represented by an o.ttor-
ney during your hearing?

116,613 Will the BIA record the hearing?

1156.614 Why is the BIA hearing recorded?

- 115616 How long after the hearing will BIA

make its final decision?
115,616 What information will be included in
BIA's final deoision? -

/115,617 What happens when the BIA decides

to supervise or enocumber your IIM ac-
count after your hearing?

115,618 What happens if at the conclusion of
the notice and hearing process we decide
to encumber your IIM account because of
an administrative error which resulted in
funds that you do not own being depos-

- ited in your account or distributed to
you or to & third party on your behalf?
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116,619 If the BIA decides that the restric-
tion on your IIM account will be contin-
ued after your hearing, do you have the
right to appeal that decision?

115,620 If you decide to appeal the BIA's
final decision pursuant, to §115,107, will
the BIA restrict your IIM account during
the appeal?

Subpart F~Trust Fund Accounts; General
Information

116,700 Why is money held in trust for
tribes and individual Indians?

115,701 What types of accounts are main-
tained for Indian trust funds?

116,702 What specific sources of monsy will
be accepted for deposit into a trust ac-
count?

116,703 May we accept for deposit into a
trust account money not specified in
§116.7027

116,704 May we accept for deposit into a
trust account retirement checks/pay-
ments or pension fund checks/payments
even though those funds are not specified
in §115.702?

116,700 May we accept for depcsit into a
trust account money awarded cv assessed
hy a court of competent jurisdic.ion?

116,706 When funds are awarded or ussessed
by a court of competent jurisdiction in a
cause of action involving trust assets,
what documentation is required to de-
posit the trust funds into a trust ac-
count?

116,707 Will the Secretary accept adminis-
trative fees for deposit into a trust ac-
count?

116,708 How quickly will trust funds re-
celved by the BSecretary on behalf of
tribes or individual Indians be deposited
into a trust account?

116,709 Will an annual audit be conducted
on trust funds?

INVESTMENTS AND INTERESTS

116,710 Does money in a trust account earn
interest?

115,711 How is money in a trust account in-
vested?

116,712 What is the interest rate earned on
money in a trust account?

116.713 When does money in a trust account

" start earning interest? -

Subpont G—Tribal Accounts

116,800 When does OTFM open a tribal ac-
count?

116,801 How often will a tribe receive infor-
mation about its trust account(s)?

116802 May a tribe make a request to

© - OTFM to receive information about its
trust account more freguently?

115,803 What information will be provided in
a statement of performance? o
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115,804 Will we account to a tribe for those
trust funds the tribe receives through di-
rect pay?

116806 If a tribe is paid directly under a
contract for the sale or use of trust as-
gets, will we accept those trust funds for
deposit into a tribal trust account?

115,806 How will the BIA assist in the ad-
ministration of tribal judgment fund ac-
counta?

INVESTING AND MANAGING TRIBAL TRUST
FUNDS

116.807 Will OTFM consult with tribes about
investments of tribal trust funds?

116.808 Could trust fund investments made
by OTFM lose mi:ney?

116,809 May a tribe recommend to OTFM
how to inveat the tribe's trust funds?
116.810 May a tribe directly invest and man-

age jits trust funds?

115,811 Under what conditions may a tribe
redeposit funds with OTFM that were
previously withdrawn under the Trust
Reform Act?

116,812 1Is a trihe responsible for its expendi-
tures of trust funds that are not made in~
compliance with statutory language or
other federal law?

116813 Is there a limit to the amount of
trust funds OTFM will disburse from a
tribal trust account?

116.814 If a tribe withdraws money from its
trust account for a partioular purpose or
project, may the tribe redeposit any
money that was not used for its intended
purpose?

WITHDRAWING TRIBAL TRUST FUNDS

115,816 How does & tribe request trust funds
from a tribal trust account?

116.816 May a tribe's request for a with-
drawal of trust funds from its trust ac-
count be delayed or denfed? ¢

116,817 How does OTFM disburse money to &

tribe?

UNOLAIMED PER CAPITA FUNDS

115,818 What happens if an Indian adult does
not cash his or her per capita check?
115,819 What steps will be taken to locate
_an individual whose per capita check is
returned as undeliverable or not cashed
within twelve (12) months of isguance?
1156820 May OTFM transfer money in a re-
turned per capita acocount. toa ta'lbal a0~
count?

Subpart H—Special Deposit Aceomh
116,900 Who receives the interest earned on

trust funds in 6 special deposit account?
115,801 When will the trust funds in a spe-

ofal deposit account be credited or paid - .
out to the owner of the funds?
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116,902 May administrative or land convey-
ance fees paid as federal reimbursements
be deposited in a special deposit account?

115,903 May oash honds (e.g., performance
bonds, appeal bonds, etc.) be deposited
into a speoial deposit account?

115,804 Where earnest money is patd prior to
Secretarial approvel of a conveyance or
contract instrument involving trust as-
sets, may the BIA deposit that earnest
money into a special deposit account?

Subpatt I~Records

116,1000 Who owns the records assooiated
with this part?

115.1001 How must records assooiated with
this port be preserved?

AUTHORITY: R.8, 441, a8 amended, R.8, 463,
R.8. 465; 5 U.8.0. 301; 25 U.B.C. 2; 26 U.8.0. 0;
43 U.8.0. 1457; 26 U.8.0. 4001; 25 U.8.0. 161(a);
25 U.8,0. 162a; 25 U,8,0, 164; Pub, I, 87-283;
Pub. L. 97-100; Pub. L. 97-257; Pub. L, 103-412;
Pub. L. 97-458; 44 U.8.C. 3101 et seq.

SOURCE: 66 FR 7094, Jan. 22, 2001, unless
otherwise naoted,

Subpart A—Purpose, Definitions,
and Public Information

- §115.001 What is the purpose of this
part? P

This part sets forth guidelines for the
Secretary of the Interior, including
any tribe or tribal organization if that
entity is administering specific pro-
grams, functions, services or activities,
previously administered by the Sec-
retary of the Interior, but now author-
ized under a Self-Determination Act
contract (pursuant to 256 U.8.0. §460f)
or a Self-Governance compact (pursu-
ant to 256 U.8.0. §5668cc), to carry out
the trust duties owed to tribes and in-
dividual Indians to manage and admin-
ister trust assets for the exclusive ben-

“offit of tribal and individual Indian

beneficiaries pursuant to federal law,
including the American Indian Trust
Fund Management Reform Aot of 1084,

‘Public Law 103-412, 108 Stat. 4239, 26

U.8.0. §4001 (Trust Reform Aot),
$118.003 What definitions do 1 need to

As used in this part:

Account holder means a tribe or a per-
son who owns the funds in a tribal or
Individual Indian Money (IIM) account

that is maintained by the Secretary. -

§115.002

Account means a record of trust funds
that is maintained by the Secretary for
the benefit of a tribe or a person.

Administratively  restricted account
means an IIM account that is placed on
temporary hold by OTFM where an ac-
count holder's current address of
record is unknown or where more docu-
mentation is needed to make a dis-
tribution from an account.

Adult means an individual who has
reached 18 years of age, except when
the individual's tribe has determined
the age for adulthood to be older than
18 for access to tribal trust fund per
capita proceeds.

Adult in need of assistance means an
individual who has been determined to
be ‘incapable of managing or admin-
istering his or heyr property, including
his or her financial affairs’ either (a)
through a BIA administrative process
that is based on a finding by a licensed
medical professional or licensed mental
health professional, or (b) by an order
or judgment of a court of competent ju-
risdiction.

BIA means the Bureau of Indian Af-
fairs, Department of the Interior, or its
authorized representative.

Bond means security for the perform-
ance of certain obligations or a guar-
anty of such performance as furnished
by a third-party surety. As used in this
part, bonds may include cash bonds,
performance bonds, and surety bonds.

Court of competent jurisdiction means a
federal or tribal court with jurisdic-
tion; however, if there 18 no tribal
court with jurisdiotion, then a state
court with jurisdiction.

Day means a calendar day-unless oth-
erwise specified. :

Department means the Department of
the Interior or its authorized rep-
resentative.

Deposits mean receiving funds, ordi-
narily through a Federal Reserve
Bank, for credit to a trust fund ac-
count,

Emancipated minor means a person

under 18 years of age who is married or

who is determined by a court of com-

petent jurisdiotion to be legally able to '

care for himself or hersei..

Encumber or encumbraiice mea.na to
attach trust assets held by the Sec-
retary with a claim, lien, or charge
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that has been approved by the Sec-
retary.

Encumbered account means a trust
fund account where some portion of the
proceeds are obligated to another
party.

Estate account means an account for a
deceased IIM account holder,

FOIA means the Freedom of Informa-
tion Act, 5 U.8.C. §5662,

Guardian means a person who is le-
gally responsible for the care and man-
agement of an individual and his or her
estate. This definition includes, but is
not limited to, conservator or guardian
of .the property. However, this defini-
tion does not apply to property subject
to §115.106 of this part,

Individual Indian Money (I1IM) ac-
counts means an interest hearineg ac-
count for trust funds held by the Sec-
retary that belong to a person who has
an interest in trust assets. These ac-
counts are under the control and man-
agement of the Secretary. There are
three types of IIM accounts: unre-
stricted, restricted, and estate ac-
counts.

Legal disability means the lack of
legal capability to perform an act
which includes the ability to manage
or administer his or her financial af-
fairs as determined by a court of com-
petent jurisdiction or another federal
agency where the federal agency has
determined that the adult requires a
representative payee and there is no
legal guardian to receive federal bene-
fits on his or her behalf, :

MSW means a Master of Social Work
degree from an acocredited college or
university.

Minor means an individual who is not
an adult as defined in this part.

Non-compos mentis means & person
who has been determined by a court of
competent jurisdiction to be of un-
sound mind or incapable of managing
his or her own affairs.

OST means the Office of the Special
Trustee for American Indians, Depart-
ment of the Interior, or its authorized
representative. _

OTFM means the Office of Trust
Funds Management, within the Office
of the Special Trustee for American In-
dians, Department of the Interior, or
its authorized representative.

o
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Privacy Act means the Federal Pri-
vacy Act, 5 U.8.0. §6624a,

Restricted fee land(s) means land the
title to which is held by an individual
Indian or a tribe and which can only be
alienated or encumbered by the owiner
with the approval of the Secretary be-
cause of limitations contained in the
conveyance Instrument pursuant to
federal law.

Secretary means the Secretary of the
Interior or an authorized representa-
tive; it also means a tribe or tribal or-
ganization if that entity is admin-
istering specific programs, functions,
gervices or activities, previously ad-
ministered by the Secretary of the In-
terior, but now authorized under a
Self-Determination Act contract (pur-
suant to 26 U.8.0. §450f) or a Self-Gov-
ernance compact (pursuant to 26 U.8.0.
§658cce).

Special deposit account means a tem-
porary account for the deposit of trust
funds that cannot immediately be cred-
ited to the rightful account holders.

Supervised account means & restricted
IIM account, from which all disburse-
ments must be approved by the BIA,
that is maintained for minors, emanci-
pated minors, adults who are in need of
assistance, adults who under legal dis-
ability, or adults who are non-compos
mentis.

Tribal account or tribal trust account
generally means a trust fund account
for a federally recognized tribe that is
maintained and held in trust by the
Secretary.

Tribe means any Indian tribe, nation,
band, pueblo, rancheria, colony, or
community, including any Alaska Na-
tive Village or regional or village cor-
poration as defined or established
under the Alaska Native Olaims Settle-
ment Act which is federally recognized
by the United States government for
special programs and services provided

by the Seoretary to Indians because of

their status as Indians. Tribe also
means two or more tribes joined for
any purpose, the joint assets of which
include funds held in trust by the Sec-
retary. :
Tyust account means a tribal account,
an IIM account, or a special deposit ac-
count for trust:funds maintained by
the Secretary. - L Lo
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Trust assets mean trust lands, natural
resources, trust funds, or other assets
held by the federal government in trust
for Irdian tribes and individual Indi-
ans.

Trust funds means money derived
from the sale or use of trust lands, re-
stricted fee lands, or trust resources
and any other money that the Sec-
retary must accept into trust.

Trust land(s) means any tract or in-
terest therein, that the United States
holds in trust status for the benefit of
a tribe or an individuai Indian.

Trust Reform Act means the American
Indian Trust Fund Management Re-
form Act of 1984, Pub, L. 103412, 108
Stat. 4239, 26 U.S.0. §4001.

Tyust resoturces means any element or
matter directly derived from Indian
trust property.

Unrestricted account means an IIM ac-
count in which an Indian account hold-
or may determine the timing and
amount of disbursements from the ac-
count.

Voluntary hold means a request by an
individual Indian with an unrestricted
IIM account to keep his or her trust
funds in a trust account instead of hav-
ing the trust funds automatically dis-
bursed. ‘

We or Us or Our means the Secretary
a8 defined in this part.

You or Your means an IIM account
holder.

Subpart B—IIM Accounts

§115.100 Osage Agency.

The provisions of this part do not
apply to funds the deposit or expendi-
ture of which is subject to the provi-
sions of part 117 of this subchapter.

§116.101 Individual accounts.

Except as otherwigse provided in this
part, adults shall have the right to
. withdraw funds from their accounts.

‘Upon their application, or an applica-
tion made in their behalf by the Sec-
retary or his authorized representative,

their funds shall be disbursed to them.

All such disbursements will be made at
such convenient times and places as
the Secretary or his authorized rep-
resentatives may designate. -

§115.104

§115.102 Adults under legal disability.

The funds of an adult who is non
compos mentis or under other legal dis-
ability may be disbursed for his benefit
for such purposes deemed to be for his
best interest and welfare, or the funds
may be disbursed to a legal guardian or
curator under such conditions -as the
Secretary or his authorized representa-
tive may prescribe,

§115.103 Payments by other Federal
agencies.

Moneys received from the Veterans
Adminiatration or other Government
agency pursuant to the Act of Feb-
ruary 25, 1933 (47 Stat, 907; 256 UJ.8.C. 14),
may be accepted and administered for
the benefit of adult Indians under legal
disability or minors for whom no legal
guardian or fiduclary has been ap-
pointed.

§115.104 Restrictions,

Funds of individuals may be applied
by the Secretary or his authorized rep-
resentative against delinquent claims
of indebtednesns to the United States or
any of its agencies or to the tribe of
which the individual is & member, un-
less such payments are prohibited by
acts of Congress, and against money

judgments rendered by courts of Indian

offenses or under any tribal law and
order code. Funds derived from the sale
of capital assets which by agreement
approved prior to such sale by the Sec-
retary or his authorized representative
are to be expended for specific pur-
poses, and funds obligated under con-
tractual arrangements approved in ad-
vance by the Secretary or his author-
ized representative or subject to deduc-

. tions specifically authorized or di-

reocted by acts of Congress, shall be dis-
bursed omly in accordance with the
agreements (including any subse-
quently approved modifications there-
of) or acts of Congress, The funds of an

adult whom the Secretary or his au-.

thorized representative finds to be in
need of assistance in managing his af-
fairs, even though such adult is not non
compos mentis or under other legal dis-
ability, may be disbursed to the adult,

within his best interest, under ap-
‘proved plans, Such finding and the

basis for such finding shall be recorded

343
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and filed with the records of the ac-
count. For rules governing the pay-
ment of judgments from individual In-
dian money accounts, see §11.208 of this
chapter,

§115,105 Funds of deceased Indians of
" the Five Civilized Tribes,

Funds of a deceased Indian of the
Five Civilized Tribes may be disbursed
to pay ad valorem and personal prop-
erty taxes, Federal and State estate
and income taxes, obligationa approved
by the Secretary or his-authorized rep-
resentative prior to death of decedent,
expenses of 1ast sickness and burial and
claims found to be just and reasonable
which are not barred by the si:tute of
limitations, costs of determining heirs
to restricted property by vhe State
courts, and claims allowed pursuan’ to
part 16 of this chapter:;

§115,108 Assets of members of the
Caliente Band of Migsion Indi-
ans.

(a) The provisions of this section
apply to money or other property, ex-
cept real property, held by the United
States in trust for such Indians, which
may be used, advanced, expended, ex-
changed, deposited, disposed of, in-

vested, and reinvested by the Director,

Palm Springs Office, in accordance
with the Act of October 17, 1068 (Pub.
L. 90-687). The management or disposi-
tion of real property is covered in other
parts of this chapter.

(b) Investments made by the Direc-
tor, Palm Springs Office, under the Act
of October 17, 1968, supra, shall be of
such a nature as will afford reasonable
protection of the assets of the indi-
vidual Indian involved, The Director is
authorized to enter into contracts for
the management of the asgets (except
real property) of individual Indians.
The consent of the individual Indian
concerned must be obtained prior to
the taking of actions affecting his as-
sets, unless the Director determines,
under the provisions of section (e) of
the Act, that consent is not required.

(c) The Director may, consistent with

normal business practices, establish -

appropriate fees for reports he requires

- from guardians, conservators, or other

fiduciaries appointed under Staa.tze law
for members of the Band. A
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§115.107 Appeals.

Appeals from an action taken by an
official of the Bureau of Indian Affairs
may be taken pursuant to 26 CFR part
2, subject to the terms of subpart E,

Subpart C—IIM Accounts: Minors

§115.400 Wili a minor’s IIM account al-
ways be supervised?

Yes, all IIM accounts established by
BIA for minors will be a supervised by
the BIA,

§115.401 What is a minor’s supervised
account?

A minor’'s supervised account is a re-
stricted IIM account from which all
disbursements must be made pursuant
to a distribution plan approved by the
BiA that is established for:

(a) A minor, or

(b) An emancipated minor,

§115.402 Will a minor have access to
infor::?uﬁon about his or her ac-
coun -

A minor will not have access to infor-
mation about his or her IIM account
without approval of the custodial par-
ent(s) or legal guardian. However, an
emancipated minor will have access to
information about his or her IIM ac-
count.

§115.403 Who will receive information
regarding a minor's supervised ac-
count?

(a) The parent(s) with legal custody
of the minor or the minor's legal
guardian will receive a minor's state-
ment of performance at the address of
record for the minor's supervised ac-
count,

(b) An emancipated minor will re-
ceive his or her statement of perform-
ance at the address of record for the
minor’s supervised account.

§118.404 What infomnﬁon will be pro-
vided

in a minor's statement of per-

formance?

A minor's statement of performance
will identify the source, type, and sta-
tus of the funds deposited and held in
the account; the beginning balance; the
gains and losses; receipts and disburse-
ments, if any; and the ending balance
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of the gquarterly statement period for
the minor's supervised account.

§115.405 How frequently will a mi-
nor'’s statement of performance be
mailed?

We will mail a minor's statement of
performance to the address of record
quarterly, within and no later than 20
business days after the close of the
quarterly statement period.

§115.408 Who provides an address of
re«uortc'l2 for a minor’s supervised ac-
coun

(a) The custodial parent or the legal
guardian must provide an address to
the BIA and this address will be the ad-
dress of record for the minor's super-
vised account. Where applicable, a par-
ent or legal guardian must provide a
copy of the custodial order or guard-
fanship order from a court of com-
petent jurisdiction when providing the
address of record for the minor’s super-
vised IIM account.

(b) The emancipated minor must pro-
vide his or her address of record to the
BIA.

(¢) Upon receipt of the change of ad-
dress of record from the parent or legal
guardian, the BIA must provide the
change of the address of record to the
OTFM.

§115.407 How is an address of record
for a minor's supervised accdunt
changed?

(a) To change an address of record for
a minor's supervised IIM account, a
custodial parent(s), legal guardian, or
emancipated minor must provide BIA
with the following information:

(1) The minor’s or emancipated mi-
nor's name;

(2) The name of the custodial par-
ent(s) or legal guardian, if applicable;

(3) A custody order from a court of
competent jurisdiction or a copy of a
guardianship, if applicable;

(4) The new address of the custodial
parent(s), legal guardian, or emanci-
pated minor; and

(6) The signature, mark or thumb
print of a custodial parent, legal guard-
ian, or emancipated minor that has
been notarized by & notary pt c and/
or witnessed by a DOI empluyee who
has been shown verifiable photo identi-
fication, See §116.410

§115.409

(b) When requesting a change of an
address of record, the following infor-
mation will further assist usito iden-
tify the minor’'s account:

(1) The minor's or emancipated mi-
nor's IIM account, number;

(2) The minor's or emancipated mi-
nor's date of birth;

(3) The minor's or emancipated mi~
nor’s tribal enrollment number; and

(4) The minor's or emancipated mi-
nor’s social security number,

§115.408 May a minor’s supervised ac-
count have more than one address
on file with the BIA?

Yes, a minor's supervised account
may have more than one address on file
with the BIA, We request that the par-
ent, legal guardian, or the person who
has been recognized by the BIA as hav-
ing control and custody of the minor,
notify us of the following addresses for
the minor:

- (a) The minor's residence;

(b) The address of record where the
statement of performance will be
mailed;

(¢) The address where disbursement
checks will be mailed or financial in-
stitution information for direct depos-
its of trust funds as authorized under
an approved distribution plan.

§115.409 How is an address for a mi-
nor’s residence changed?

(a) To change an address for a mi-
nor's residence, the custodial parent,
legal guardian, or the person who has
been recognized by the BIA as having
control and custody of the minor must
provide BIA with the following infor-
mation:

(1) The minor’s name;

(2) The name of the custodial par-
ent(s) or legal guatrdian;

(3) A copy of a custodial order from a
court of competent jurisdiction or a
guardianship order, where applicable;

(4) The new address of the minor's
residence; and -

(6) The signature, mark or thumb
print of the individual who is providing
the updated address for the minor’s
residenice that has been notarized by a
notary public and/or witnessed by a
DOl employee who has been shown
verifiable photo identification. See
§116.410
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(b) When requesting a change of an
address for a minor's residence, the fol-
lowing information will further assist
us to identify the minor’s account:

(1) The minor's IIM account number;

(2) The minor's date of birth:

(8) The minor's tribal enrollment
number (if known); and

(4) The minor's social security num-
ber (where known),

§115.410 What types of identification
will the BIA or OTFM uccept as
“verifiable photo identification

BIA or OTFM will accept the fol-
lowing forms of identification as
“verifiable photo identification’’:

(a) A valid driver's license;

(b) A government-issued photo iden-
tification card, such as a passport, se-
curity badge, etc.; or

(c) A tribal photo identification card.

§115.411 What if the individual mak-

ing a request reg a minor's
supervised accoun?‘tlii:egs not have
any verifiable photo identification?

If the individual making a request re-
garding a minor's supervised account
does not have any verifiable photo
identification, the individual may
make a request in person at the BIA
and we will talk with the individual
and review information in the minor’'s
file to see if we can attest to the indi-
vidual's identity. If we cannot estab-

lish the identity of the individual, we

will not accept the request.

§115.412 Will child support payments
be accepted for deposit into a mi-
nor’s supervised account?

The Secretary will not accept child
support payments for deposit into a
minor’s supervised account.

§115.413 Who may receive funds from
a minor’s supervised account?

A custodial parent, a legal guardian,
& person who has been recognized by
the BIA as having control and custody
of the minor, or an emancipated minor
may be eligible to withdraw funds from
a minor's suporvised account if there is
an authorized disbursement request
that is based upon the terms of a BIA-
approved distribution plan.

25 CFR Ch. | (4-1-01 Edition)

§115414 What is an authorized dis-
bursement request? '

An authorized dishursement request
is the form or letter that must be ap-
proved by the BIA that specifies the
funds to be disbursed from an IIM ac-
count, The authorized disbursement re-
quest may not be issued to disburse
funds from a minor's supervised ac-
count unless an approved distribution
plan exists, the amount to be disbursed
is in conformity with the distribution
plan and the disbursement will be made
to an individual or third party speci-
fied in the plan.

§115.415 How will an authorized dis-
bursement from a minor's supes-
vised account be sent?

OTFM will make an authorized dis-
bursement vased on the approved dis-
tribution plan from a minor's super-
viged account by:

(a) Making a direct deposit to a spec-
ified account at a financial institution
(a direct deposit into the speoified ac-
count will eliminate lost, stolen or
damaged checks and will also elimi-
nate delays associated with mailing
the check); -

(b) Mailing a check to the address of
record or to a specified disbursement
address; or

(c) Mailing a check to a specified
third party’s address.

§115416 Will the United States post
office forward mail regarding a mi-
nor's supervised account to a for-
Wi address left with the

United States post office?

(a) Federal law does not allow the
United States post office to forward
checks that are issued by the federal
government. Therefore, a check from a

., minor’s supervised account will not be
‘forwarded to an address left with the

United States post office. The new ad-
dress of record must be provided-di-
rectly to BIA.

(b) Where a forwarding address has
been provided to the United States post
office, the United States post office
will forward a statement of perform-
ance and general correspondence re-
garding a minor's supervised account .
that is mailed to the minor's address of
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record for a limited time period. How-
ever, it 18 the responsibility of a custo-
dial parent, legal guardian, or emanci-
pated minor to give BIA the new ad-
dress of record for the minor's super-
vised account..

§115.417 What portion of funds in a
minor’s supervised account may be
wil:!l:;lmwn under a distribution
p

Trust money in a minor's supervised
account will not be distributed without
a review of other resources that may be
available to meet the needs of the
minor. Any trust funds of a minor that
are distributed must be used for the di-

rect benefit of the minor and in accord-

ance with any additional limitations
(e.g., statutory, court order, tribal res-
olution, etc.) placed on the use of spe-
cific trust funds, Allowable uses may
include health, education, or welfare
when based upon a justified unmet
need. The BIA will require receipts for
expenditures of funds disbursed from a
minor's account to a custodial parent,
legal guardian, person who has been
recognized by the BIA as having con-
trol and custody of the minor, or an
emancipated minor.

5115.418 What types of trust funds
may a minor have?

A minor may have one or more of the
following types of trust funds:

(a) Judgment per capita funds: With-
drawals may only be made upon BIA
approval of an application made under
Public Law 97-468. See 26 CFR 1.2

(b) Tribal per capita funds: With-
drawals may only be made under a BIA
approved distribution plan and in ac-
cordance with the terms of the tribe's
per capita resolution/document.

(c) Other trust funds: Withdrawals
may only be made under a minor's
BIA-approved distribution plan that is
based on a justified unmet need for the
. minor's health, education, or welfare.

(d) Funds from other federal agencies
(e.g., SSA, SBI, VA) received for the
benefit of the minor: Withdrawals must
be made only under a BIA-approved
distribution plan that must be con-
sistent with the disbursing agency's
(e.g., SSA, 881, VA) allowable uses for
the funds. -

§115.420

§115.419 Who develops a minor’s dis-
tribution plan?

A social service provider will develop
a minor's distribution plan for ap-
proval by the BIA after evaluating the
needs of the minor in consuitation with
a custodial parent, a legal guardian,
the person who has been recognized by
the BIA as having control and custody
of the minor, or emancipated minor. A
minor's distribution plan may only
provide for those expenditures outlined
in part §1156.417,

§115.420 When develoging a minor's
distribution plan, what information
must be considered and included in
the evaluation?

When developing a minor’s distribu-
tion plan, the following information
must be considered and included in the
evaluation:

(2) Documentation which establishes
who has physical custody of the minor
(e.g., home visits, school records, med-
ical records, etc.);

(b) A copy of any custodial orders or
guardianship orders from a court of
competent jurisdiction;

(¢) The name(s) of the person and his
or her relationship to the minor, if
any, who make a request for a dis-
bursement from the minor’s account;

(d) An evaluation of other resources,
inclunding parental income, that may be
available to meet the unmet needs of
the minor;

(e) A list of the amounts, purposes,
and dates for which disbursements wiil
be made;

(f) The name(s) of the person to
whom disbursements may be made, in-
cluding, as applicable:

(1) A custodial parent;

(2) A legal guardian,;

(3) The peréon who has been recog-
nized by the BIA as having control and
custody of the minor;

(4) An emancipated minor; and/or

(6) Any third parties to whom the
BIA will make direct payment for
goods or services provided to the minor
and supported by an invoice or bill of
sale;

() The date(s) (at least every six
months) when the custodial parent, the
legal guardian, the person who has
been recognized by the BIA as having
control and custody of the minor, or
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the emancipated minor must provide
receipts to the BIA to show that ex-
penditures were made in accordance
with the approved distribution plan;

(h) Additional requirements and jus-
tification for those requirements, as
necessary to ensure that any distribu-
tlon(s) will benefit the minox;

(1) The dates the disbursement plan
was developed, approved, and reviewed,
and the date for the next scheduled re-
view;

(}) The date(s) the distribution plan
was amended and an explanation for
any amendment(s) to the distribution
plan, when an amendment is necessary;

(k) The signature of the BIA official
approving the plan with the certifi-
cation that the plan is in the best in-
terest of the account holder; and

(1) The signature(s) of the custodial
parent, legal guardian, with date(s)
signed, certifying that he or she has
- been consulted and has agreed to the
terms of the evaluation and the dis-
tribution plan.

§115.421 What information will be in.
cluded in the copy of the minor’s
distribution plan that will be pro-
vided to O’I‘F‘K{?

A minor's distribution plan must
contain the following:

(a) A copy of any custodial order or
guardianship order from a court of
competent jurisdiction;

(b) A list of the amounts, purposes,
and dates for which disbursements will
be made;

(c) The name(s) of the person(s) to
whom disbursements may be made, in-
cluding, as applicable:

(1) A custodial parent;

(2) A legal guardian;

(3) The person who has beeh recog-

nized by the BIA as having control and
custody of the minor and the address of

that person;

(4) An emancipated minor; and/or

(6) Any third parties and the ad-
dresa(es) ¢f the third parties to whom
the direct vayment will be made for
goods or services provided to the minor
and supported by an invoice or bill of
sale, where applicable;

(d) The date that the disbursement
plan was approved and the expiration
date of the distribution plan; and

(e) The date and signature of the BIA
official approving the plan with a cer-

25 CFR Ch. | (4-1-01 Edition)

tification that the plan is in the best
interest of the account holder.

§115422 As a custodial parent, the

legal guardian, the person who BIA
has recognized as having control
and custody of the minor, or an
emancipated minor, what are your
responsibilities if ‘you receive t
fun t?from a minor's supervised ac-
coun

If you are a custodial parent, the
legal guardian, the person who BIA has
recognized as having control and cus-
tody of the minor, or an emancipated
minor who receives funds from a mi-
nor’s supervised account, you must:

(&) Consult with the social service
provider on the development of an eval-
uation; ’

(b) Sign an acknowledgment that you
have reviewed the evaluation;

(c) Fellow the terms of 3 distribution
plan approved by the BIA;

(d) Follow any applicable court order;

() Provide receipts to the social
gervices provider in accordance with
terms of the evaluation for all expenses
pald out of the minor's IIM funds;

(f) Review the statements of perform-
ance for the supervised account for dis-
crepancies, if applicable;

(g) File tax returns on behalf of the
account holder, if applicable; and

(h) Notify the social service provider
of any change in circumstances that
impairs your performance of your obli-
gations under this part or inform the
social service provider of any informa-
tion regarding misuse of a minor's
trust funds.

115423 1If ustodial
: “"a legal gz::di.::,::m emgi;r:t:‘d’

minor, may BIA authorize the dis-
hursement of funds from a minor's
supervised accpunt without your

knowledge?

At the Secretary's discretion, the
BIA may authorize the disbursement of
funds from a minor's supervised ac-
count for the benefit of the minor.,

§115424 Who receives a copy of the
IA-approved distribution plan and
any amendments to the plan?

The BlA-approved distribution :
will be provided to:

{a) The custodial parent; or.

(b) A legal guardian; or

plan
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(¢) At the Secretary’s discretion, in
unusual circumstances, to a family
member who has been recognized as
having control and custody of the
minor; or

(d) An emancipated minor; and

(e) OTFM, .

§115.4256 What will we do if we find
that a distribution plan has not
been followed or an individual has
acted improperly in regard to his or
lf::: d(zgties involving a minor's trust

If we find that a distribution plan has
not been followed or that a custodial
parent, a legal guardian, or the person
who has been recognized by the BIA as
having control and custody of the
minor has failed to satisfactorily ac-
count for expenses or has not used the
minor's funds for the primary benefit
of the minor, we will:

(a) Notify the individual; and

(b) Take action to protect the inter-
ests of the minor, which may include:

(1) Referring the matter for civil or
criminal legal action;

(2) Demanding repayment from the
individual who_ has improperly ex-
pended trust funds or failed to account
for the use of trust funds;

(3) Liquidating a bond posted by the
legal guardian, where applicable, to re-
cover improperly expended trust funds
up to the amount of the bond; or

4) Immediately modifying the dis-
tribution plan for up to sixty days, in-
cluding suspending the authority of the
individual to receive further disburse-
ments,

$115.426 What is the BIA's responsi-

bility regarding the management of

a minor’s supervised account?

The BIA's responsibility in regard to
the management of a minor’s super-
vised account is to:

(a) Review and approve the evalua-
tion and the distribution plan;

(b) Authorize OTFM to disburse ™
funds in acocordance with an approved
distribution plan; and -
~ (c) Conduct annual reviews of case

records for minors’ supervised acoounts
to ensure that the social service pro-
viders have managed the accounts in

§115.429

accordance with the approved evalua-
tion and distribution plan.

§115.427 What is the BIA’s annual re-
view process for a minor's super-
vised account?

A BIA social worker with an MSW
will conduct an annual review of mi-
nors’ supervised accounts by:

(a) Verifying that all receipts for dis-
bursements made under a distribution
_plan were collected in accordance with
the terms specified in the evaluation;

(b) Reviewing the. receipts for dis-
bursements made from a minor’s super-
vised account to ensure that all ex-
penditures were made in accordance
with the distribution plan;

(¢c) Reviewing all case worker reports
and notes;

(d) Reviewing account records to in-
sure that withdrawals and payments
were made in accordance with the dis-
tribution plan;

(e) Verifying current addresses, in-
cluding the address of record, the ad-
dress of the minor’s residence, and the
disbursement address; and

() Deciding whether the distribution
plan needs to be modified.

$115.428 Will you automatically re-
ceive all of your trust funds when
you reach the age of 18?7

No, we will not automatically send
your trust funds to you when you reach
the age of 18,

$115.420 What do you need to do when
you reach 18 years of age to access
your trust funds?

You must contact OTFM to request
withdrawal of any or all of your trust
funds that may be available to you.
OTFM may require certain information
from you to verify your identity, etc.
prior to the release of your trust funds,
All signatures must be notarized by a
notary public or witnessed by a DOI
employee. In addition, if you choose to
have a check mailed to you, you must

provide us with your address of révord.—

If you choose to have your trust funds
electronically transferred to you, you
must provide your financial institution -
account information to OTFM.

. Mg | ” e
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§115.430 Will your account lose its su-
pervised status when you reach the
ape of 18?7

Your account will no longer be supor-
vised when you reach the age of 18 un-
less statutory language or a tribal res-
olution specifies an age other than 18
years of age for access to specific trust
funds, However, if a court of competent
jurisdiction has found you to be non-
compos mentis, under legal disability,
or the BIA has determined you to be an
adult in need of assistance, your ac-
count will remain supervised and you
will be notified in accordance with sub-
part E.

§115.431 If you are an emancipated
minor may you withdraw trust
funds from your account?

If you are an emancipated minor, you
may have access to some or all of your
trust funds as follows:

(a) For judgment per capita funds:
you may not make withdrawals from
your account until you have reached
the age specified in the judgment. Ex-
ceptions are only granted upon the ap-
proval of an application made under
Public Law 97-458. See 256 CFR 1.2.

(b) Tribal per capita funds: access to

these funds will be determined by trib-

al resolution.

(¢) Other trust funds: You may be
able to have supervised access to some
or all of your funds, but the BIA must
approve all requests for withdrawals
from your account. You must work
with the BIA to develop a distribution
plan to access the funds in your ac-
count. In no instance will the BIA
allow an emancipated minor to make
unsupervised withdrawals,

(d) For funds from other federal agen-
cles (e.g., 8SA, 88I, VA), you may be
able to receive funds directly, but you
musi contact and make arrangements
with the other federal agency. Direct
receipt of funds from another federal
agency will not change the supervised
status of an emancipated minor’s trust
account. o o
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Subpart D—IIM Accounts: Estate
Accounts

§115.500 When i¢ an estate account es-
tablished? , p

An estate account is established
when we recelve notice of an account
holder's death.

§115.501 How long will an estate ac-
count remain open?

An estate account will remain open
until the funds have been distributed in
accordance with the distribution and/or
probate order.

§115.502 Who inherits the money in an
IIM account when an account hold.
er dies?

At the end of all probate procedures,
funds remaining in a decedent’s estate
account will be distributed from the
decedent’s estate account and paid di-
rectly to or deposited into an IIM ac-
count— of the decedent's heirs, bene-
ficiaries, or other persons or entities
entitled by law to receive the funds,
where applicable. See 26 CFR part 15.

§115.503 May money in an IIM ac-
count be withdrawn after the death
of an account holder but prior to
the end of the probate proceedings?

(a) If you are responsible for making
the funeral arrangements of a decedent
who had an IIM account and you have
an immediate need for emergency as-
sistance to pay for funeral arrange-
ments prior to burial, you may make a
request to the BIA for up to $1,000 from
the decedent’'s IIM account if the dece-
dent’s IIM account has more than $2,600
in the account at the date of death. '

(M) You must apply for this assist-
ance and submit to the BIA an original
itemized estimate of the cost of the
service to be rendered and the identi-
fication of the service provider.

" (c) We may approve reasonable costs

‘up to $1,000 that are necessary for the

burial services.
(d) We will make payments directly
to the proyi@e_rs of the servioe(g).
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§118.504 If you have a life estate inter-

est in income-produ trust as-
sets, how will you receive the in-
come?

If you have a life estate interest in
income-producing trust assets, which is
earning income, OTFM will open an
IIM-life estate account for you and
funds will be distributed after BIA has
certified ownership of the trust funds.

Subpart E—IIM Accounts: Hearin
Process for Restricting an Y
Account -

8115600 It BIA decides to restrict
our IIM account under §115.102 or
115,104, what procedures must the

BIA follow?

If under §115.102 or §115.104, the BIA
has decided to limit your access to
your IIM account (i.e., decided to su-
pervise the IIM account), or if the BIA
has decided to pay creditors with funds
from your IIM account, including
. creditors with judgments from Courts
of Indian Offenses for which prelimi-
nary procedures are prescribed in 26
OFR 11.208, the BIA must notify you or
your guardian, as applicable, to provide
you or your guardian, as applicable,
with an opportunity to challenge the
BIn's decision to restrict your IIM ac-
count as specified in subpart E.

$115.601 Under what circumstances
may the BIA restrict your IIM ac-
count through su on Or an en-
cumbrance?

(&) The BIA may restrict your IIM
a'.igfunt through supervision if the
BIA:

(1) Receives an order from & court of
competent jurisdiction that you are
non-compos mentis; or
 (2) Receives an order or judgment
from & court of competent jurisdiction
that you are an adult in need of assist~
ance because you are ‘“‘incapable of
‘managing or administering property,
including your financial affairs;” or

(3) Determines through an adminis-
. trative prooess that you are an adult in
-peed of assistance based on a finding by
a licensed medical or mental health
profesaional that you are ‘incapable of
managing or administering property,
" inocluding your financial affairs;” or -

§115.602

(4) Receives information from an-
other federal agency that you are
under a legal disability and that the
agency has appointed a representative
payee to receive federal benefits on
your behalf.

(b) The BIA may restrict your IIM
account through an encumbrance if the
BIA: :

(1) Receives an order from a court of
competent jurisdiction awarding child
support from your IIM account; or

(2) Receives from a third party:

(1) A copy of the original contract be-
tween you and the third party in which
you uscG your IIM funds as security/
collateral for the transaction;

(i1) A copy of the document showing
that the BIA approved in advance the
use of your IIM funds as security/col-
lateral for the contract;

(ii1) Proof of your default on the con-
tract according to the terms of the
contract; and ,

(iv) A copy of the original assign-
ment of IIM income as security/collat-
eral for the contract that is signed and
dated by you and is notarized;

(3) Receives a money judgment from
a Court of Indian Offenses pursuant to
26 CFR 11.208 or under any tribal law
and order code;

(4) Is provided documentation show-
ing that BIA or OTFM caused an ad-
ministrative error which resulted in-a
deposit into your IIM account, or a dis-
bursement to you, or to a third party
on your behalf; or

(6) Is provided with proof of debts
owed to the United States pursuant to
§115.104 of this part.

§115.603 How will the BIA notify you

or your as applicable, of
its on to restrict your IIM ac-
count? .

The BIA will notify you or your
guardian, as applicable, of its decision
to restrict your IIM account by:

(a) United States certified mail to
your address of record;

(b) Personal delivery to you or your
guardian, as applicable, or to your ad-
dress of record; ‘

(c) Publication for four consecutive
weeks in your tribal newspaper if your

.whereabouts are unknowu and in the

local newspaper serving your last
known addresas of record; or.

1361




§115.603

(d) United States certified mail to
you in care of the warden, if you are in-
carcerated, The BIA may aend a copy
of the notification to your attorney, if
known,

§115.603 What happens if BIA's notice
of its decision to place a restriction
on your IIM account that is sent by
United States certified mail is re-
turmed to the BIA as undeliverable
for any reason?

If BIA's notice of its decision to place
a restriction on your IIM account that
18 sent by United States certified mail
is returned to the BIA as undeliverable
for any reason, the BIA will remove the
restriction on your account, which was
placed five days after the notice was
madilod, and will publish & notice ia ac-
cordance with §115.602(c) and
§115.6056(b),

§115.604 When will BIA suthorize
OTFM to place a restri~ion on your
IIM account?

BIA will authorize OTFM to place a
restriction on your ITM account after
yroviding OTFM with supporting docu-
mentation (i.e., receipts, notice of pub-
lcation, etc.) of the following:

(a) Five (6) days after the date BIA
mails you or your guardicn, as applica-
ble, notice of its decision to res:ricv
your account by United States cer-
tified mail to your address of record;

(b) One (1) day after BIA has made
personal delivery to you or your guard-
ian, as applicable, or to yoar address of
record of its notice of the BIA’'s deci-
sion to restrict your account: or

(c) Five (5) days after the fourth pub-
lication of the public notice of BIA's
decisiou to restrict your account.

$115.605 What information will the
BIA include in its notice of the deci.
sion to restrict your IIM sccount?

(a) When the BIA provides notice of
its deoision to restrict your IIM ac-
count by certified mail or personal de-
livery to you or your guardiaa, as ap-
plicable, the notice must contain:

(1) The name on the IIM account;

(2) The reason for the restriction;

(3) The amount to be encumbered, if
applicable;

() A statement that your IIM ac-

.- count will be restricted 6 davas after the

date the notice was sent United States
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certified mail to your address of
record;

(5) An explanation that you have 40
days from the date the notice was sent
United States certified mail to request
a hearing to challenge BIA's decision
to restrict your IIM account;

(6) An explanation of how to request
a hearing;

(7) A statement that the BIA will
conduct the hearing and that you are
assured a fair hearing;

(8) A copy of the fair hearing guide-
lines;

(9) A statement that you may con-
tact the BIA to authorize immediate
payment from your IIM accoutt to pay
the claim, if applicable;

(10) The address and phone number of
the BIA office that made the decision
to restrict your IIM account and pro-
vided the notice; and

(11) Other information as may be de-
termined appropriate by the BIA.

(b) When the BYA provides public no-
tice of its decision to restrict your ac-
count, the only information the public
notice will include is:

(1) The name on the account;

(2) The date of first publication of the
public notice;

(3) A statement that the BIA has de-
cided to place a restriction on your IIM
account;

(49 A statement that the public no-
tice will be published once a week for
four consecutive weeks;

(6) A statement that the BIA will
place a restriction on your account five
(b) days after the date of the fourth
publication of the public notice;

(6) A statement that your oppor-
tunity to request a hearing to chal-

-lenge BIA’'s decision to restrict your

account will expire 30 days after the
date of the fourth publication of the
public notice; and , o

(7) An address and telephone number
of the BIA office publishing the notice
to request further information and in-
structions on how to request a hearing.

§115.606 What happens if you do not
. st to BlA's

dr:?sludon.to ot your ac-
-count during the allotted. time pe-

riod?

If you or your guardlan,-u applica-
ble, do not request a hearing to chal- -
lsnge BIA's: decision to restrict. your :
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IIM account during the allotted time
period, BIA's decision to restrict your
IIM account will become final. BIA will
follow the procedures outlined in
§116.616 through §115.618, and §116.620,
as applicable,

§115.607 How do you reql\xast a hear-
ing to challenge the BIA’s decision
to restrict your IIM account?

You or your guardian, as applicable,
must request a hearing to challenge
the BIA's decision to restrict your IIM
account from the BIA office that made
the decision and notified you of the re-
striction. Your request must:

(a) Be in writing;

(b) Specifically request a hearing to
challenge the restriction; and

(c) Be hand delivered to the BIA oi-
fice or postmarked within:

(1) 40 days of the date that BIA's no-
tice was sent United States certified
mail or personally delivered to the ad-
dress of record, or L

(1) 50 days of the date of the final
publication of the public notice.

§115.608 If you re%uest a hearing to
challem BIA’s decision to restrict
your account, when BIA
conduct the hearing?

BIA will conduct a hearing within
ten (10) working days from its receipt
of a written request from you or your
guardian, as applicable, for a hearing
to challenge the decision to restrict
your IIM account.

§115609 Wil you be allowed to
present testimony and/or evidence
-~ at the hearing?

Yes, you or your guardian, as appli-
cable, will be provided the opportunity
to present testimony and/or evidence
as to the reasons the BIA should not
restrict-yonr I[IM account, including in-
formation showing how an encum-
brance may create an undue finanoial
hardship, if applicable. You may not
challenge a court order or judgment in
this proceeding. However, if you have
appealed an order or judgment from a
court of competent jurisdiction, you or
your guardian, as applicable, may
present evidence of your appeal and the
~ BIA hearing will be postponed until
" there is a final order from the court.
The restriction on your IIM account

§115.616

will remain in place until after the
hearing is concluded.

§115.610 Will you be allowed to
present witnesscs during a hearing?

Yes, you or your guardian, as appli-
cable, may present witnesses during a
hearing. You are responsible for any
and all expenses which may be associ-
ated with presenting witnesses,

511%3611 will Y:: be t;;Ilowec.ldi:o ques-
on oppos witnesses during a
hearingJ

Yes, you or your guardian, as appli-
cable, may question all opposing wit-
nesses testifying during your hearing.
You may also present witnesses to
challenge opposing witness testimony.

§115.612 May you be represented by
an attorney during your hearing?

Yes, you may have an attorney or
other person represent you during your .
hearing. However, you are responsible
for any and all expenses associated
with having an attorney or other per-

‘son represent you.

§115.618 Will the BIA record the hear-
ing?

Yes, the BIA will record the hearing.

§115.614 Why is the BIA hearing re-
corded?

The BIA hearing will be recorded so
that it will be available for review if
the hearing process is appealed under
§116.107. The BIA hearing record must
be preserved as a trust record.

§115.615 How long after the hearing
will BIA make igs final decision?

BIA will make its final decision with-

in 10 business days of the end of the
hearing.

$115.616 What information will be in-
cluded in BIA’s final decision?

BIA's final written decision to the
parties involved in the proceeding will

include:
- (a) BIA’s decision to remove or retain

‘the restriction on the IIM account;

(b) A detailed justification for the su-
pervision or encumbrance of the IIM
account, where applicable;

(o) The amount(s) to be paid, the
name and address of a third party to
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whom payment will be made, and the
time period for repayment established
under 617(a) of this part, where applica-
ble;

(d) Any provision to allow for dis-
tributions to the account holder be-
cause of an undue financial hardship
created by the enc.mbrance, if applica-
ble; and

(e) Any other information the hear-
ing officer deems necessary.

8115617 What happens when the BIA
decides to supervise or encumber
i’::?r IIM account after your hear-

BIA will provide OTFM with a copy
of the distribution plan, after the BIA
decides to:

(a) Supervise your IIM account. BIA
social services staff will consult with
you and/or your guardian to develop a
distribution plan. Upon BIA approval,
the distribution plan will be valid for
one year,

(b) Encumber your IIM account. BIA
will review your account balance and
your future IIM income to develop a

distribution plan that establishes the

amount(s) to be paid and the dates pay-

. ment(s) will be made to the specified

party. Payments may need to be made
over the course of one or more years if
the amount owed to the specified party

" 18 greater than your current IIM ac-

count balance.

§115.618 What happens if at the con-
clusion of the notice and h
process w2 decide to encumber
your IIM account use of an ad-
ministrative error whick. resulted
in funds that you do not ywn being
deposited in your account or dis-
tributed to you or to a third party
on your behalf?

If we decide at the conclusion of the
notice and hearing process to encumber
your account because of an administra-~
tive error which resulted in funds that
you do not own being deposited into
your IIM account or distributed to you
or to a_third party on your behalf, we
will consult with you or your guardian,
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as applicable, to determine how the
funds will be re-paid,

§115.619 If the BIA decides that the
restriction on your IIM account will
be continued after your hearing, do
you have the right to appeal that
decision?

Yes, if the BIA decides after your
hearing to continue the restriction on
your IIM account, you or your guard-
ian, as applicable, have the right to ap-
peal the decision under the procedures
proscribed in §116.107,

§115.620 If you decide to appeal the
BlA’s final decision pursuant to
§115.107, will the BIA restrict your

IIM account during the appeal?

Yes, if under §116.107 you or your
guardian, as applicable, decide to ap-
peal the BIA's final decision to:

(a) Supervise your IIM account, your
IIM account will remain restricted dur-
ing the appeal period,

(b) Encumber your IIM account, your
IIM account will remain restricted up
to the amount at issue during the ap-
peal period. If your account balance is
greater than the amount encumbered,
those funds will be available to you
upon request to and by approval of the
Secretary, \

Subpart F—Trust Fund Accounts:
General Information '

§115.700 Why is money held in trust
for tribes and individual Indians?

Congress has passed a number of laws
that require the Secretary to establish
and administer trust fund accounts for
Indian tribes and certain individual In-
dians who have an interest(s) in trust
lands, trust resources, or trust assets.

§115.701 What of accounts are
maintained for Indian trust funds?

Indian trust funds are deposited in
tribal accounts,
Money (IIM) accounts, and special de-
posit acocounts. The illustration below
provides information on each of these
trust acoounts, . .

Individual Indian
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§115,702

Types of Trust Fund Accounts

Descriptions

Unrestricted JIM accounts

There are no restrictions on these accounts. Funds may
be left on deposit, or paid to the account holder based
upon instructions by the account holder.

Administratively
Restricted
Individual
Indian

A temporary hold is placed on an account by OTFM
where an address of record for an account holder is
unknown or where more documentation is needed to
make a distribution from an account,

Money (I1IM)
Accounts

Restricted IIM ,
accounts: Supervised

A restriction is placed on the account by the

BIA and funds from these accounts may only be
withdrawn under a BIA approved distribution plan,
The following account holders will have supervised
accounts:

* minors,

* emancipated minors,

« adults who are non-compos mentis,

+ adults in need of assistance; and/or

= adults under legal disability as defined in this pant.

Encumbered

A restriction is placed on the account by the BIA until
money owed from an the account is paid to a specified
party. The account holder may withdraw any money
available in the account that is above the amount owed
to specified parties.

IIM Estate accounts

An account for a deceased IIM account holder.

Tribal Accounts

Generally, an account for a federally recognized tribe.

1 Special Deposit Accounts

An account for the temporary deposit of trust funds that |
cannot be distributed immediately to its rightful owners.

(66 FR 7094, Jan. 22, 2001, as amended at 68 §115.702 What specific sources of

FR 8768, Feb, 2, 2001]

money will be accepted for deposit
into a trust account? pos

We must accept proceed on behalf of
tribes or individuals from the following
sources:
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SOURCES

TRUST ACCOUNTS

Tribal

Individual Indian Money (11M)

Unrestricted
M
Accounts

Restricted IIM Accounts

Administratively
restricted

Supervised

Payments from the United States
as a Result of —

Federal laws requiring funds to be
deposited in trust accounts.

Settlement of a claim related to trust
asscts that requires the funds to be
deposited in trust accounts

A final order from a United States
court for a cause of action directly
relaied to ust assels requiring funds
to be deposited in trust accounts

Unobligated or unspent forestry
funds specifically appropriated for
the benefit of such Indian tribe

Designation of the BIA as the
representative payee (by another
federal agency) to receive certain
Federal assistance payments, such as
VA benefits, Social Security, or
Supplemental Security Income, on -
behalf of an individual Indian
because there is no legal guardian for
that individual

Payments resulting from —

Money directly derived from the title
conveyance (¢.g. sale, probate,
condenngtion) or use of trust lands
or restricted fee lands or trust
resources, including any late
payment penalties, when paid
directly to the Secretary on behalf of
the account holder

Penalties for trespass on trust lands
or restricted fee lands

L Encumbered
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Default or breach of the terms of a
contract for the sale or use of trust v v v v v/
lands, restricted fee lands, or trust
resources arising from cash
performance or surety bonds, or
other source(s)

A final order from a court of
competent jurisdiction for a cause of
action directly related to trust assets v / 4 v/ v
requiring funds to be deposited in
trust accounts

Deposits from an Indian Tribe —

Redeposit of tribal trust funds
previously withdrawn under an .
investment plan submitted and v/
approved pursuant to the American
Indian Trust Fund Management
Reform Act of 1994, Pub. L. 103-
412, 108 Stat. 4239,25 US.C. §
4001 (Trust Reform Act)

Where a tribe under 25 U.S.C. 450f
¢t seq, has contracted or compacted
with the federal government to
operate a federal program and the v v v/ v/ 4
tribe, operating the federal program
on behalf of the Secretary, receives
trust funds for the sale or use of trust
assets pursuant to a contract that
specifies that payments are to be
made to the Secretary on behalf of a
tribe or an individual

Legislative settlement funds or .

judgment funds withdrawn, but not v -
spent, for a specific project. . .
Documentation showing source of
funds is required.

Deposits from other sources —
Interest eamed on trust fund deposits v/ 4 / 4 4

| Disbursements of tribal trust funds | v v/
held by OTFM to tribal members as

per capita psyments
As permitted by law (25 U.S.C. § v

3109) to be deposited into an Indian
forest land assistance account
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Funds derived directly from trust
lands, restricted fee lands, or trust
resources that are presented to the
Secretary, on behalf of the tribe or v
individual Indian owner(s) of the
trust asset, by the payor after being
mailed to the owner(s) as requircd by
contract (i.¢., direct pay) and
retumed by mail to the payor as
undeliverable

[66 FR 7004, Jan. 22, 2001, Redesignated at 66
FR 8768, Feb. 2, 2001,]

§115.703 May we accept for deposit
into a trust account money not
specified in § 115.702?

No, we will not accept funds from
sources that are not identified in the
table in §115.702 for doposit into a trust
account.

§115.704 May we accept for deposit
into a trust account retirement
checks/payments or pension fund
checks/payments even though those
funds are not specified in § 115.702?

No, we will not accept retirement
checks/payments or pension fund
checks/payments or any funds from
sources that are not identified in the
table in §115.702 for deposit into a trust
account.

§115.705 May we accept for deposit
into a trust account money award.-
ed or assessed by a court of com-
petent jurisdiction?

- We will accept money awarded or as-
sessed by a court of competent jurisdic-
tion for a cause of action directly re-
lated to trust assets to be deposited
into a trust account. Other funds
awarded by a court of competent juris-
diction may not be deposited into a
trust account.

§415.708 When funds are awarded or
assessed by a court of competent ,L
risdiction in a cause of action in.
vol trust assets, what docu-
mentation is required to deposit the
trust funds into a trust account?

When funds are awarded or assessed
by a court of competent jurisdioction in
a cause of action involving trust as-

sets, we must receive the funds award-

ed as stipulated in the court order and

a copy of the court’s order.

§115.707 Will the Secretary accept ad-
ministrative fees for deposit into a
trust account?

No. The Secretary will not accept ad-
ministrative fees for deposit into a
trust account because administrative
fees are not trust funds. However, ad-
ministrative feecs may be deposited into
a non-interest bearing, non-trust ac-
count with the BIA,

§115.708 How gquickly will trust funds
received by the Secretary on behalf
of tribes or individual Indians be
deposited into a trust account?

Trust funds received by the Sec-
retary on behalf of a tribe or individual
Indians will be deposited into a trust
account within twenty-four hours, or
no later than the close of business on
the next business day following the re-
ceipt of funds at a location with a des-
ignated federal depository,

§115.709 Will an annual audit be con-
ducted on trust funds?

Yes, in accordance with the Trust
Reform Act an annual audit will be
conducted on trust funds, Hach tribe
and IIM account holder will be notified
when the Secretary has conducted an
annual audit on a fiscal year basis of
all the trust funds held by the United
States for the benefit of tribes and in-
dividual Indians. This notice will be
provided in the first quarterly state-
ment of performance following the pub-
lication of the audit.
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INVESTMENTS AND INTERESTS

§116.710 Does money im a trust ace
count earn interest?

Yes, all money deposited in a trust
account is invested and earns interest
or yleld returns, or both.

§115.711 How is money in & trust ac-
count invested?

OTFM manages trust fund invest-
ments and Its investment decisions are
governed by federal statute. See 25
U.8.C. §§161(a) and 162a,

§115.712 What is the interest rate
earned on money in a trust ac-
count?

The rate of interest on a trust ac-
count changes based on how the money
is invested and how those investments
perform,

§115.718 When does money in a trust
account start earning interest?

Funds must remain on deposit at
least one business day before Interest
is earned. Interest earnings of less than
one cent are not credited to any ac-
count.

Subpart G—Tribal Accounts

§115.800 When does OTFM
tribal account?

A tribal account is opened when
OTFM receives income from the
gsources described in §116.702.

§115.801 How often will a tribe receive
information about its trust ac-
count(s)?

The OTFM is required to provide
each tribe with a statement of perform-
ance quarterly. within or no later than
20 business days after the close of every
quarterly statement period.

§115.802 May a tribe make a request
to to receive information
about its trust sccount more fre-
quently?

Yes, a tribe may contact OTFM at
any time to:

(a) Request information about ac-
count transactions and balances;

(b) Malte arrangements to access ac-
count information electronically; or-

(¢) Receive a monthly statement.

open a

§115.806

" §115.803 What information will be pro-

vided in a statement of perform-
ance?

The statement of performance will
identify the source, type, and status of
the trust funds deposited and held in a
trust account; the beginning balance;
the gains and losses; receipts and dis-
bursements; and the ending account
balgnce of the quarterly statement pe-
riod,

§115.804 Will we account to a tribe for
those trust funds the tribe receives
through direct pay?

No, under the Trust Reform Act we
are only responsible for accounting for
those trust funds received into, and
maintained by, the Department’s trust
funds management system.

§115.805 -If a tribe is Baid directly
under a contract for the sale or use
of trust assets, will we accept those
trust funds for deposit into a tribal -
trust account?

If a contract for the sale or use of
trust assets specifies that payments
are to be made directly to a tribe, we
will not accept these trust funds into a
tribal trust account. Where a tribe
under 26 U.S.C. 460f et seq. has con-
tracted or compacted with the federal
government to operate a federal pro-
gram and the tribe, operating the fed-
eral program on behalf of the Sec-
retary, receives trust funds for the sale
or use of trust assets pursuant to a
contract that specifies that payments,
are to be made to the Secretary on be-
half of a tribe or an individual [the
owner of the trust assets], the tribe
must follow §116.708 for the deposit of
the trust funds into the trust account.

§115.808 How will the BIA assist in
the administration of tribal judg-
ment fund accounts?

(a) If the tribe requests assistance or
if Congress directs the Secretary to
provide assistance, BIA will provide
technical assistance on developing &

“judgment use and distribution plan to-

a tribe,

(b) BIA will review all tribal requests
for distribution of tribal judgment
funds to ensure that each request com-

. plies with any requirements associated

with the use of that money found in -
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statutory language, congressional di-
rectives, court orders, court-approved
settloments, settlement agreemonts,
use and distribution plans, or bond or
loan payments,

INVESTING AND MANAGING TRIBAL
TRUST FUNDS

§115.807 Will OTFM consult with
tribes about investments of tribal
trust funds?

Upon the request of a tribe, OTFM
will consult with the tribe annvally to
develop investment strategies to ac-
commodate the cash flow needs of the
tribe,

§115.808 Could trust fund investments
made by OTFM lose money?

The value of trust fund investments
made by OTFM will vary depending on
the type of investment and, including
but not limited to, the following:

(a) Current interest rates;

(b) Whether the security/investment
is held to its maturity; and

(¢) Original purchase price.

However, as long as the prrchase
price of the security/investment is
made at or below face vala2 and the se-
curity/investment is heid -util matu-
rity or payoff, the security/iuvestment
will not lose principal invested funds.

§115.809 May a tribe recommend to
OTFM how to invest the tribe’s
trust funds?

- Tribes may recommend certain in-
vestments to OTFM, but the rec-
ommendations must be in accordance
with the statutory requirements set
forth in 26 U.8.C. §§161a and 162a. The
OTFM will make the final investment
decigion based on prudent investment
practices.

§115.810 May a tribe directly invest
and manage its trust funds

A tribe may apply to withdraw its
trust funds from OTFM for investment
and management by the tribe. The
tribe’s request to withdraw funds must
be in accordance with the requirements
of the Trust Reform Aot and 26 CFR
part 1200, subpart B, unless otherwise
specified by statutory language or the
controlling dooument which governs
the use of the trust funds.
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§115.811 Under what conditiofis may a
tribe redeposit funds with OT
that were previously withdrawn
under the Trust Reform Act?

Tribal trust funds withdrawn under
the Trust Reform Act may be returned
to OTFM under the following condi-
tions:

(a) A tribe must make a written re-
guest to OTFM to redeposit all or part
of the withdrawn trust funds;

(b) No tribal trust funds may be rede-
posited to a tribal trust account during

-the first six months after being with-

drawn, except with the approval of the
Secretary;

(¢) Tribal trust funds may only be re-
turned to OTFM a maximum of twice a
vear, except with the approval of the
Secretary; and

(d) A tribe must return withdrawn
trust funds in accordance with the re-
quirements of the Trust Reform Act in
26 CFR, part 1200, subpart C.

§115.812 Is a tribe responsible for its
expenditures of trust funds that are
not made in compliance with statu.
tory language or other federal law?

If a tribe’s use of trust funds is lim-
ited by statutory language or other
federal law(s) and a tribe uses those
trust funds in direct violation of those
laws, absent an approved modification
which allows for the expenditures, we
will require the tribe to reimburse its
trust fund account.

§115.818 Is there a limit to the amount
of trust funds OTFM will disburse
from a tribal trust account?

OTFM will only disburse the avail-
able balance of the trust funds in a
tribal trust account in accordance with

. & use and distribution plan, if applica-

ble, and will not overdraw a tribal
trust account. If a tribe’s trust funds
are invested in securities that have not
matured, OTFM will only sell the asset
to make, cash available to the tribe if:

(a) There are no restrictions against
the sale, and

(b) A tribe provides OTFM with a
tribal resolution stating that:

(1) The security must be sold;

(2) The tribe acknowledges that they
may incur a penalty when the security
is 80ld; and
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(3) The tribe acknowledges that the
security may lose value if it is sold
prior to maturity.

§115.814 If a tribe withdraws money
m its trust accounjt ftor a p&r«-
rular purpose or project, may the
tribe regeposit anypmoney’ thaty was
not used for its intended purpose?

A tribe may redeposit funds not used
for a particular purpose or project if:

(a) The funds were withdrawn in ac-
cordance with:

(1) The terms of Trust Reform Act;

(2) The terms of the legislative set-
tlement; or

(3) The terms of a judgment use and
distribution plan; and

(b) The tribe can provide documenta-
tion showing the source of the funds to
be redeposited.

WITHDRAWING TRIBAL TRUST F'UNDS

$115.815 How does a tribe uest
trust funds from a tribal trust ac-
count?

To request trust funds from a tribal
trust account, a tribe may:

(a) Make a written request to the
BIA or the OTFM that is signed by the
proper authorizing official(s), list the
amount of trust funds to be withdrawn,
provide any additional documentation

~ or information required by law to with-
draw certain trust funds, and must in-
clude a tribal resolution approving the
withdrawal of the specified amount of
trust funds; or

(b) Contact the OTFM to withdraw
funds in accordance with the Trust Re-
form Act and 26 CFR part 1200.

§115.816 May a tribe’s uest for a
withdrawal of trust funds from its
_ trust account be delayed or denied?

(a) Action on a tribe’s request for a
withdrawal of trust funds may be de-
layed or denied if:

(1) The tribe did not submit all the
necessary documentation;

(2) The tribe's request is not signed
by the proper authorizing official(s},

(3) OTFM does not have dooumenta-
tion from the tribe certifying its recog-
nized, authorizing officials;

(4) The tribe's request is in confliot
with statutory language or the control-

§115.818

ling document governing the use of the
trust funds; or

(6) The BIA or OTFM requires clari-
fication regarding the tribe’s request.

(h) If action on a tribe’s request to
withdraw trust funds will be delayed or
denied, the BIA or ths OTFM will:

(1) Notify the tribe within ten (10)
working days of the date of a request
made under §115.816(a);

(2) Notify the tribe under the time
frames established in 26 CFR part 1200
for requests made under the Trust Re-
form Act; and

(3) Provide technical assistance to
the tribe to address any problems,

§115.817 How does OTFM disburse
money to a tribe?

Upon receipt of all necessary docu-
mentation, OTFM will process the re-
quest for disbursement and send the
tribe the requested amount of trust
funds within one business day. When-
ever possible, trust funds will be dis-
bursed electronically to an account in
a financial institution designated by
the tribe. If there are circumstances
that preclude electronic payments,
OTFM will mail a check.

UNCLAIMED PER CAPITA FUNDS

§115.818 What happens if an Indian
adult does not cash his or her per
capita check?

(a) If an Indian adult does not cash
his or her per capita check within
twelve (12) months of the date the
check was issued, the check will be
canceled and the trust funds will be de-
posited into a ‘‘returned per capita ac-
count” where the funds will be main-
tained until we \receive a request for
disbursement by the Indian adult or for
disposition by a tribe pursuant to
§115.820.

(b) If an Indian adult’s per capita
check is returned to us as undeliver-
able, the trust funds will be imme-
diately deposited into a ‘“‘returned per
capita account” where the funds will
be maintained until we receive a re-
quest for .disbursement by the indi-
vidual or for disposition by a tribe pur-

“ suant to §116.820. o
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§115.819 What steps will be taken to
locate an individual whose per cap-
ita check is returned as undeliver-
able or not cashed within twelve
(12) months of issuance?

The OTFM will notify a tribe of the
names of the individuals whose per cap-
ita checks were returned as undeliver-
able or not cashed within twelve (12)
months of issuance and will take rea-
sonable action, including utilizing elec-
tronic search tools, to locate the indi-
vidual entitled to receive the per cap-
ita funds.

§115.820 May OTFM transfer money in
a returned per capita account to a
tribal account?

Funds in a returned per capita ac-
count will not automatically be re-
turned to a tribe, However, a tribe may
apply under 26 U.S.C, 164 and Public
Law 87-283, 75 Stat, 584 (1961), to have
the unclaimed per capita funds trans-
ferred to its account for the tribe’s use
after six years have passed from the
date of distribution.

Subpart H—Speclal Deposit
Accounts

§115.9000 Who receives the interest
earned on trust funds in a special
deposit account?

Generally, any interest earned on
trust funds in a special deposit account
will follow the principal (i.e., the tribe

or individual who owns the trust funds

in the special deposit account will re-
ceive the interest earned).

§115.901 When will the trust funds in
a tos‘{)eeial deposit account be cred-
ited or paid out to the owner of the

~ funds?

OTFM will disburse the trust funds

" from a special deposit account and de-

posit the trust funds in the owner’s

trust account following the BIA certifi-
cation of the ownership of the funds

and OTFM's receipt of such certifi-

cation.

§115.902 May administrative or land
- conveyance fees paid as federal re-

jmbursements be deg‘?liwd in a

special deposit accoun
No, administrative or land convey-
ance fees paid as federal reimburse-
ments may not be deposited with

25 CFR Ch. | (4-1-01 Edition)

OTFM, which includes special deposit
accounts, These fees must be deposited
in the Federal Financial System,

§115.903 May cash bonds (e.g., per-
formance bonds, appeal bonds, etc,)
be deposited into a special deposit
account?

No, cash bonds may not be deposited
with OTFM, which includes the special
deposit accounts at OTFM. Cash bonds
held by the Secretary are to be depos-
ited in non-interest bearing accounts
until the term of the bonds expire,

§115.904 Where earnest money is paid
prior to Secretarial approval of a
conveyance or contract instrument
involving trust assets, may the BIA
deposit that earnest money into a
special deposit account?

No, any money received prior to Sec-
retarial approval of conveyance or con-
tract instrument involving trust assets
must be deposited into a non-interest
bearing, non-trust account. After the
Secretary approves the conveyance or
contract instrument involving trust as-
sets, the money designated by the con-
veyance or contract instrument will be
deposited into a trust fund account.

Subpart I—Records

§115.1000 Who owns the records asso-
ciated with this part?

(a) Records are the property of the
United States if they:

(1) Are made or received by a tribe or
tribal organization in the conduct of a
federal trust function under this part, .
including the operation of a trust pro-
gram pursuant to 26 U.B.0. 460f et seq.;
and

(2) Bvidence the organization, func-
tions, policies, decisions, procedures,
operations, or other activities under-
taken in thé performance of a federal
trust function under this part.

(b) Records not covered by paragraph
(a) of this section that are made or re-
ceived by a tribe or tribal organization
in the conduct of business with the De-
partment of the Interior under this
part are the property of the tribe,

§115.1001 How must records associ-
ated with this part be preserved?

(a) Any organization, including tribes
and - tribal - organizations, that have
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records identified in §115.1000(a) must
preserve the records in accordance with
approved Departmental records reten-
tion procedures under the Federal
Records Act, 44 U.8.C, Chapters 29, 81
and 33. These records and related
records management practices and
safeguards required under the Federal
Records Act are subject to inspection
by the Secretary and the Archivist of
the United States.

(b) A tribe or tribal organization
should preserve the records identified
in §116.1000(b) for the period of time au-
thorized by the Archivist of the United
States for similar Department of the
Interior records in accordance with 44
U.8.C. Chapter 33. If a tribe or tribal
organization does not preserve records
associated with its conduct of business
with the Department of the Interior
under this part, the tribe or tribal or-
ganization may be prevented from
being able to adequately document es-
sential transactions or furnish infor-
mation necessary to protect its legal
- and financial rights or those of persons
directly affected by its activities,

PART 116—CREATION OF TRUSTS
FOR RESTRICTED PROPERTY OF
INDIANS, FIVE CIVILIZED TRIBES,
OKLAHOMA

Sec.
116.1
116.2
118.3
116.4

Application for trust.
Obligations of trust company.
Secretarial approval discretionary.
Contents trust agreement.

116.6 Eligibility of appraisers.

116.6 Aiding Indians in formulating tiust

agreements.

116.7 Trust duration,

116.8 Trustee’s security.

116,9 Trustee's compensation.

116,10 Necessary forms.

116.11 Limit restricted property in trust.
- 116.12 Amendments,

AUTHORITY: Sec. 7, 47 Stat, 778,
SouroE: 22 FR 105662, Dec. 24, 1957, unless

otherwise noted. Redesignated at 47 F‘R 13327,

Ma.r 30, 1982,

' § 116.1 Application for trust.

Indians desiring to establish trust es-
tates under the provisions of the said
act must make written application
therefor to the Secretary of the Inte-
rior through the superintendent or

other official in charge-of the Five Civ-

§116.2

ilized Tribes Agency, Muskogee, Okla-
homa. The application shall designate
the trustee, the bencficiary or bene-
ficiaries and the manner in which it is
desired the corpus of the estate shall be
distributed upon the termination of the
trust. A form of application will, upon
request, be furnished by the said super-
intendent and should be filled out and
executed in the presence of the field
clerk or, in the office of the super-
intendent and duly attested by the
field clerk or some other Government
employee. The information required by
the form of application and such other
information as may be requested con-
cerning the Indian and his affairs shall
be carefully considered by the super-
intendent who will affix his rec-
ommendation to the application and
forward it to the Secretary of the Inte-
rior with his report, which report shail
contain full advice with respect to the
education and business qualifications
of the applicant, his ability to read,
write and understand the English lan-
guage, his reputation for industry and
thrift and what experience, if any, he
has had in a business way.

$116.2. Obligations of trust company.

The form of proposed trust agree-
ment shall be executed by the trust
company or banking institution se-
lected as trustee, and shall be signed

by and submitted with the application

of the Indian, together with a state-
ment in writing by said trust company”
or banking institution similar in form
to that prescribed by the Comptroller
of the Currency (or by the State bank-
ing department), showing fully the con-
ditions of said trust company or bank-
ing fnstitutions on a day not more than
1 month prior to the date of the appli-
cation for the creation of the trust.

The agreement must also be accom- . - ‘
.panied by a written certificate duly ex-

ecuted by the trustee to the effect that

1t has not paid or promised to pay any
person other than an officer or em-

ployee on its regular payroll any fee,
charge, commission or remuneration :

for any service or influence in securing

or attempting to secure for it the

trusteeship in that or in other trusts to '.'f;
‘which the regulabions m this pa.rt

a.pply. :




