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Mr. Chairman and Members of the Committee, 1 appreciate the opportunity
to appear before the subcommittee today to discuss current problems and future
directions for the Bureau of Indian Affairs. I want to attempt to provide an

overall perspective of the far-ranging reésponsibilities the Administration and
the Congress have placed on the Bureau of Indian Affairs.'

With the exceptions of national defense and health care, some form of
virtually every other federal, state and local program is found in the Bureau
of Indian Affairs: BIA operates schools and colleges, police departments,
courts, social services, job training and employment programs. It acts as a
bank for deposits, payments, investments and credit programs, and as a trustee
of tribal and individual Indian assets. The Bureau oversees forests and fish-
eries, and irrigation and power systems. It employs experts in mining and
minerals, and agriculture and archeology. The Bureau builds houses, dams,
roads, schools, and jails. Bureau employees operate programs while preparing
to work themselves out of a job by providing training and technical assistance

to allow tribal contracting. The Bureau must meet federal trust responsibili—
ties while encouraging tribal self-determination.

The Bureau of Indian Affairs is expected to address almost every social
and economic ill known to mankind through approximately 100 discrete programs.
The BIA provides services to almost 500 tribes and Alaska Native groups in 30
states from California to Maine. Rather-than asking why there-are problems in
the-operation of Indian programs, we should ask how anyone can realistically
think-that one Bureau could "fulfill such .expectations.

If a member of Congress requests funds to expedite cadastral surveys in
his state, the Committee does not add the money to the Smithsonian budget --
it goes to the BLM because they have the expertise. Funds to increase reforest-
ation efforts go to the Forest Service, not the Bureau of Mines. Yet, if
these activities were proposed for Indian country, the money would not be added
to the Bureau of Land Management or the Forest Service but to the budget of the
Bureau of Indian Affairs -- not because we have the best surveyors or the best
foresters, but simply and solely because it is an Indian project.

We are all responsible for this anomaly: the Administration, the Con-
gress, and the Indian tribes. No one identifies a need in Indian country and
then asks which Federal agency is most capable to do the job. If it's not
health related, the responsibility is usually given to the Bureau.

There are obvious reasons for this. We want to hold someone accountable;

we want to be able to readily identify expenditures for Indian programs; and we
want to ensure that within the competing demands for Federal services, the voice
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of the Indian people is heard. Title 25 of the Annotated Code is almost 1500
pages long and the regulations governing Indian programs cover more than 800
pages. Felix Cohen's Handbook of Federal Indian Law states: "The federal law
governing Indians is a mass of statutes, treaties, and judicial and administra-
tive rulings, that includes practically all the fields of law known to textbook
writers —- the laws of real property, contracts, corporations, torts, domestic
relations, procedure, criminal law, federal jurisdiction, constitutional law,
conflict of laws, and international law. And in each of these fields the fact
that Indians are involved gives the basic doctrines and concepts of the field a
new quirk which sometimes carries unpredictable consequences.” There are over
4,000 different treaties and statutes which have been approved. The Bureau is

_ often criticized for not meeting all of its responsibilities but those responsi-

bilities have become truly monumental, and in some cases, conflicting.

Even with all these duties, it might be possible for the Bureau to operate
in a manner which meets with the approval of the Administrationm, the Congress,
and the tribes -~ if everyone could agree on the priorities. What is the most
important program of the Bureau -- where should we concentrate most resources
and energies? What program is second on the list? And so on, until we can name
the least important program of the Bureau of Indian Affairs. I would suggest
that {f you posed that question -- program specific -- to each tribe and each
Member of Congress with an interest in Indian affairs, that you wouldn't get a
dozen identical lists. There simply is no agreement on the priorities of the
Bureau of Indian Affairs. No agreement among tribes, members of Congress, or
even among employees of the Bureau. Without such basic consensus among those
who pass the laws, those who are charged to carry out the laws, and those whom
the laws are designed to serve, how much of the fault can really be laid on the
management of the Bureau? >

Let me give an example of what this multiplicity of programs means at the
local level: one employee at an agency office in Oklahoma is responsible for
certifying general assistance clients and applicants for child welfare assistance.
This person also approves expenditures from individual trust accounts held for
incapacitated adults and minor children. In addition, this employee oversees
the scholarship, adult education, and adult vocational training programs. And
for next year, the tribe has recommended that this individual also assume all

"clerical duties associated with the programs. Which portion of this job should

the individual do first and spend the most time on? This is not necessarily
an extreme example, because at the agency level, many individual programs have

relatively few dollars and small workloads, thus, making it impossible to justify .

a full-time position for each. g

We recognize that the Congrass is sincere in its desire to help Indian
people. Please believe that we at the Department of the Interior share this
desire. I would agree that the administration of Indian programs has been and
continues to be plagued with many problems, program deficiencies and shortcom-
ings. I have tried, and will continue to try, to work with Congress and the
Indian tribes to resolve these issues. Having served as a tribal chairman for
years, when I came to Washington I had some ideas on changes that could be
made to improve Bureau operations. A number of these ideas --:none of which

.was associated with a budget reduction -- met with approval of the Secretary and

the Administration and were included in the Bureau's budget proposal for fiscal
year 1988: placing control of education programs at the local level; combining
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'a number of disparate programs to create a unified job training - job creation
effort as an alternative to welfare; standardizing contract support payments,
while including a subsidy to stabilize funding to small tribal governments; .and,
securing.competent, -professional, private sector_assistance to properly manage
one -and :one~half -billion dollars in-trust-funds. %Unfortunately,-the Bureau
“apparently-did -not present :a sufficientldy compelling case for adoption.of these
recommendations-as.most have.met.with .strong .opposition.

In your letter of October 16, 1987 requesting that we appear for this
hearing, reference is made to the report of the American Indian Policy Review
Commission which stated that present budgetary practices do not provide an
equitable share of Federal appropriations for Indian services and that there
was one Federal administrator for every 19 Indians. You asked that we be
prepared to address ways of assuring a greater passthrough of appropriations
to tribes themselves rather than to layers of the BIA bureaucracy.

"'We are prepared to make two very basic recommendations whi¢h I believe
will accomplish what you seek. Before addressing those, however, I would like
to clarify the record regarding the so-called "bloated bureaucracy” of the BIA.
Employment in the Bureau of Indian Affairs has decreased by 20 percent since
1976. That is remarkable enough, but when one considers that during this same
period of time, the Indian population served by the Bureau has increased by
over 30 percent, the difference is even more striking.

 With respect to the recommendations I am about to make, it is understood
that working out the details will require time and effort, but it is an effort
the Department is willing to make if the tribes and the Congress will do the
same. I should also stress that the views set forth in my statement are solely

those of the Department of the Interior and should be viewed as such. The devel-

opment of specific recommendations will require coordination with other affected
executive branch agencies prior to submission of an Administration proposal.

First, we should specifically identify those federal programs which deal
with the management of Indian trust resources, i.e. lands, minerals resources,
and trust funds. Trust programs need to be distinguished from other programs
which may be necessary and important, and which may meet very real needs, but
do not involve the management of trust assets. I would not argue against the
need for other programs in addition to those necessary to fulfill trust respon-
sibilities but "need” does not necessarily equate with "trust responsibilities.”

We should then determine 1f there are other agencies of the Federal
Government more capable to upgrade and carry out the various program functions
involved in the management of trust assets. These programs should not reside
solely within the Bureau of Indian Affairs -- it is a responsibility of the
entire Federal Government to ensure that the best available services are pro-

vided in connection with the management of Indian lands, resources and trust
funds.

The Bureau of Indian Affairs and the Indian Health Service are subject
to "Indian preference” in hiring and promotion of employees. I fully subscribe
to the intent of Indian preference, and feel that the fact that 83 percent of
BIA employees are Indians is proof of our sincere attempts at compliance,
but it should be examined in context of changed conditions. Less than one-
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‘half of one percent of the population of the United States meets the require-
ments to be extended Indian preference in Federal hiring. I have been told
that of the working-age population, only 47,000 Indfans have completed
college. The BIA, IHS, national Indian organizations, some Committees of
Congress, and hundreds of tribal governments are all competing to obtain

the best of a very small workforce. And, of course, not all Indians are
interested in working for either the Federal government or tribal govern-
ments. Congress has allowed tribal contractors operating programs with
Federal funds to waive Indian preference. At a minimum, I think we need to
review the categories of employment where we currently have, or are project-
ing, a shortage and ‘be granted waiver authority at the Federal level.

The following recommendation concerns the operation of all other pro-
grams which have not been specifically identified through the foregoing
process. Our recommendation is that there be only one other category in
the Bureau's budget ~- true self-determination grants. We currently have a
situation where self-determination is limited to allowing tribes to contract
for programs which the Bureau has operated in the past. And, the tribes
are supposed to run the programs in much the same way as the Bureau had,
being held to the same requirements and regulations. If, for instance, a
tribe spends education funds on a social services program, that cost would
most likely be disallowed under an audit and the Bureau would be directed
to recoup those funds from the tribe. It doesn't matter that the need is
real and the funds were put to good use. It only matters that the expenditure
was outside the scope of the contract. This occurs because of the large number
of separate programs the Bureau i1s required to operate, since notwithstanding
the rhetoric of self-determination, both the Administration and the Congress
want to know exactly how much we are spending on every conceivable activity in
Indian country.

A formula should be established as the basis for the distribution of
these self-determination funds. Since the Bureau's budget is based largely
on 'historical spending, including tribal-specific increases over a number of
years, there is currently a great disparity in funds available to similarly
situated tribes. In establishing the formula, we would suggest that it be
based primarily on a per capita distribution, with some adjustment for small
tribes, and perhaps, an adjustment for tribes which have no economic or natural
resource base. The per capita distribution should address the expansion of many
tribes' membership criteria.

With these self-determination funds the tribes would have complete
autonomy in determining what programs would be provided. Tribes not wishing
to operate the programs directly could contract with the Bureau to operate the
programs for them. Thus, rather than having programs which the tribe can con-
tract from the Bureau, the tribes could design their own programs and contract
them to the Bureau, or if they chose, to another Federal or local agency. This
would also address the question of the size of the BIA labor force. Once the
statutory responsibilities were defined and staff resources identified to meet
these responsibilities the size of the BIA workforce would be a result of speci-
fic tribal requests for services. It would be necessary to establish some
broad parameters in that the use of the funds would have to be legal; that it
comport with certain minimum standards with respect to protection of individual
rights .and public safety; that programs contracted to the Bureau not include
requirements which civil servants are not otherwise allowed to perform; and
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that sufficient advance notice be given for'any new program to be contracted
to the Bureau so that appropriate staff could be made available.

While these recommendations sound fairly straightforward, I do not under-
estimate the time and effort that would be involved in reaching a consensus
with the tribes and the Congress in identifying those specific activities
required to meet the statutory responsibility, or in devising a fair way to
distribute the remaining federal resources.
profoundly affect the way the Bureau of Indian Affairs currently operates and
would better enable the Department and the Bureau to carry out their responsi-
bilities once we have all agreed on exactly what those programs should be.

It would also provide much needed changes by making self-determination
truly meaningful. Responsibility would properly be placed at the tribal level
for the design and oversight of programs that respond to local needs. Such
action would be consistent with President Reagan's 1983 statement on
American Indian policy, which reinforced the policy developed during the Nixon
Administration endorsing self-determination and government-to-government
relationship with Indian tribes. A policy statement without a concommitant
change in structure and direction to implement the policy, has hampered the

ability of the Federal government to meet the raised expectations of the Indian
people. :

True. self-determination cannot be limited to programs designed 50 years
ago —-- or even those designed 15 years ago. Those programs and delivery
systems represent Washington's view of what.- is needed or what will work on
reservations; and, being Bureau-wide programs, they also operate on the assump-

tion that what works on the Navajo reservation should work on the Mississippi
Choctaw reservation.

True self-determination must mean more, and it is time to revisit the
concepts of self-determination and self-government -- not merely to tinker
with the law which maintains a contractual relationship between the Bureau and
the tribes within the limitations imposed by pre-established funding levels
for specific programs. It is time to give the tribes the responsibility they
seek. That concludes my opening statement, Mr. Chairman. We are prepared to
discuss the issues raised in the news articles, as well as other matters the
Committee may wish to address. While we would have written the news articles

_differently, at least what was written gives us the opportunity to respond to

these concerns.

Such an undertaking could, however,
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