Accounts
Refunds

Under 43 C.F.R. § 3833.1-1 (2003), maintenance and location fees are not returnable or refundable unless the mining claim or site has been determined, as of the date the
fees were submitted, to be null and void, abandoned by operation of law, or otherwise forfeited. Since the Department has no jurisdiction to determine questions regarding
the right of possession between rival claimants, the ruling of a state court of competent jurisdiction that a claimant has no ownership interest in various mining claims
constitutes a determination that the claimant’s claims are null and void. A BLM decision denying a requested refund of the claim maintenance fees paid on the voided
claims will be reversed as to the fees paid subsequent to the date of the court’s ruling. BLM’s decision denying the requested refund of fees paid before the date of the
court’s ruling will be set aside and remanded to BLM for further analysis where the record contains conflicting evidence of BLM’s interpretation of and practice under the
applicable regulation.

Recon Mining Company, Inc., 167 IBLA 103 (Oct. 6, 2005).

Accounts

Refunds

A BLM denial of a request for interest on a refund of claim maintenance and other fees and charges will be affirmed because, absent a statutory provision authorizing the
payment of interest, no interest may be paid by the Government on such refunds.

Recon Mining Company, Inc., 167 IBLA 103 (Oct. 6, 2005).

Accretion

A BLM decision assessing fees and damages for the unauthorized use of public land will be set aside and referred for a hearing where the record contains significant
unresolved factual and legal issues concerning whether the subject land was created by accretion or avulsion and who has title to the land.

Sydney Dowton, 154 IBLA 291 (Apr. 19, 2001).

Accretion
All accretions, whether resulting from natural or artificial causes and whether the water body at issue is navigable or non-navigable, belong to the upland owner.

Western Aggregates, LLC, 169 IBLA 64 (May 17, 2006).

Accretion

Land which, following survey, has accreted to land owned by the United States takes the status of the Federal land to which it has accreted. If the Federal lands were
withdrawn from entry under the mining laws of the United States, any lands accreting to those Federal lands were also withdrawn.

Western Aggregates, LLC, 169 IBLA 64 (May 17, 2006).

Acquired Lands
Lands patented without a mineral reservation which are subsequently acquired by the United States by deed which is accepted by the Secretary of Agriculture for inclusion
in a national forest are not subject to the location of mining claims in the absence of a legislative provision authorizing mineral entry. A decision declaring mining claims

located on such acquired lands null and void ab initio is properly affirmed.

Northern Nevada Natural Mining, et al., 161 IBLA 318 (May 19, 2004).

Acquired Lands
A railroad patent passes fee simple title to public land from the United States to the grantee. After a patent has issued, questions of property rights are governed by State
law. Where public land in Arizona was patented to the Santa Fe and Pacific Railroad Company and later conveyed subject to both a general mineral reservation and a

reservation of “gravel and ballast” for “railroad purposes,” under State law, sand, gravel, and ballast are excluded from the general mineral reservation in the deed.

Alfred Jay Schritter, 171 IBLA 123 (Feb. 21, 2007)

Acquired Lands

Where the record fails to support a finding that BLM erred in determining (1) that the owner of a mineral estate on lands acquired by the United States was removing
sand, gravel, and common earthen material, and (2) that such material was not reserved under the general mineral clause of the relevant deed, Arizona law dictates a
finding that the material removed was not included in appellant’s mineral estate, but rather was included in the surface estate held by the United States.

Alfred Jay Schritter, 171 IBLA 123 (Feb. 21, 2007).

Act of July 26, 1866

“Continuous Use.” “Public Road.” Where a party seeking to continue to use an existing road running across Federally-owned lands as an access road to his privately-owned
lands makes no written showing that the road was cognizable under section 8 of R.S. § 2477 and concedes that the road is not a “public road” (a fact inconsistent with the
existence of an R.S. § 2477 right-of-way), the Board should not pursue the matter on his behalf and there is no valid reason to remand the matter for consideration of the
existence of an R.S. § 2477 right-of-way. “Continuous use,” even if established, is insufficient to qualify a road under R.S. § 2477.

John T. Alexander, 157 IBLA 1 (July 17, 2002).



Act of Mar. 1, 1893

Section 21 of the Act of March 1, 1893, 27 Stat. 507 (Caminetti Act), authorized the Secretary of the Interior to withdraw lands requested by the California Debris
Commission “from sale or entry under the laws of the United States.” Withdrawals made under that authority withdrew lands from sale or entry under the mining laws of
the United States, including the General Mining Law of 1872. Lands included in a withdrawal remain withdrawn until the withdrawal is revoked, modified, or terminated
by appropriate official action, and it is immaterial whether the purpose of the withdrawal is still being served as of the date of location.

Western Aggregates, LLC, 169 IBLA 64 (May 17, 2006).

Act of December 29, 1916

On or after October 13, 1993, mining claims cannot be located on lands patented under the Stock Raising Homestead Act, as amended, until a person who intends to enter
such lands to explore for or locate a mining claim has first filed a notice of intent to locate with the proper BLM state office and served a copy of that notice upon the
surface owners of record.

American Colloid Co. Bentonite Corp., 154 IBLA 7 (Oct. 16, 2000).

Act of December 29, 1916

Even where a mining association is formed before any mining claims have been located, nothing prevents an agent from acting on behalf of the association. There is no
statutory or regulatory provision which prohibits the location of a mining claim or the doing of any acts required to complete the appropriation by an agent, and the fact
that the locator acted through an agent in such matters does not invalidate the location. Thus, 43 C.F.R. § 3832.1 expressly provides that agents may make locations for
qualified locators.

American Colloid Co. Bentonite Corp., 154 IBLA 7 (Oct. 16, 2000).

Act of December 29, 1916

When lands are segregated from entry under the mining laws, such a segregation attaches to the mineral estate of lands patented under the Stock Raising Homestead Act,
which are included within the lands described in the segregation, and although it has no effect on mining claims covering part of that mineral estate, if those claims are
forfeited by operation of law for failure to pay the maintenance fees while the segregation is still effective, the segregation automatically becomes effective, eo instanti, as
to the mineral estate covered by those claims, thus closing it to future mineral entry for the period of the segregation. A notice of intent to locate mining claims on such
mineral lands, filed while the segregation is still effective, must be rejected.

National Cement Company of California, 156 IBLA 131 (Dec. 31, 2001).

Act of July 31, 1947

When removal of mineral materials from a site on a lease issued under the Mineral Leasing Act of 1920 is not necessary in the process of extracting the mineral under
lease, a materials sales contract under the Materials Act is required.

Mississippi Potash, Inc., 158 IBLA 9 (Nov. 25, 2002).

Act of August 11, 1955

The Mining Claims Rights Restoration Act of 1955, as amended, 30 U.S.C. §§ 621-625 (2000), which opened powersite withdrawals for entry under the mining laws,
provides that the locator of a placer claim under the Act may not conduct any mining operations for 60 days after filing a notice of location pursuant to 30 U.S.C. § 623
(2000) and that, if the Department decides to hold a public hearing to determine whether placer mining operations would substantially interfere with other uses of the
land, the suspension of operations will continue until the hearing has been held and the Department has issued an appropriate order providing for one of the following
alternatives: (1) a complete prohibition of placer mining; (2) a permission to engage in placer mining upon the condition that the locator restore the surface of the claim
to the condition it was in prior to mining; or (3) a general permission to engage in placer mining.

United States v. Donald E. Eno, 171 IBLA 69 (Feb. 13, 2007).

Act of August 11, 1955

To determine whether mining would substantially interfere with other uses of powersite lands within the meaning of the Mining Claims Rights Restoration Act of 1955, as
amended, 30 U.S.C. § 621 (2000), the Department is required to engage in a weighing or balancing of the benefits of mining against the injury mining would cause to other
uses of the land. Mining may be allowed where the benefits of placer mining outweigh the detriment that placer mining causes to other uses. Central to the balancing test
is the concept that the competing uses must be substantial if they are to be used to prohibit placer mining. Thus, even if the Secretary determines that placer mining would
substantially interfere with other uses of the land, he may still appropriately grant a general permission to engage in placer mining operations if the competing surface uses
have less significance than the proposed placer mining operation. The importance of the competing uses, which must be compared and judged on whatever grounds are
relevant in the individual case, need not be economically quantifiable and may include the preservation of cultural, geological, or scenic resources.

United States v. Donald E. Eno, 171 IBLA 69 (Feb. 13, 2007).

Act of December 22, 1974

Section 11 of the Act of December 22, 1974, 25 U.S.C. 640d-10 (1994), as amended by sec. 4 of Public Law 96-305, the Navajo and Hopi Indian Relocation Amendments
Act of 1980, and sec. 105(b) of Public Law 98-603, the San Juan Basin Wilderness Protection Act of 1984, does not authorize the Navajo Tribe or the Office of Navajo and
Hopi Indian Relocation to “de-select” lands selected by the Tribe in 1986 and “re-select” other lands in 1996.

San Juan Coal Co., 155 IBLA 389 (Nov. 6, 2001).



Administrative Appeals

Where the record demonstrates that the core issues of appellants’ protest were decided against appellants in a U.S. District Court opinion which was affirmed by the Ninth
Circuit Court of Appeals, and the remaining reason for appeal to this Board cannot prevail, it is appropriate to rule on the merits of the appeal and deny a request for a stay
as moot.

The Wilderness Society, Great Bear Foundation, 151 IBLA 346 (Jan. 28, 2000).

Administrative Appeals

When an appeal is taken from an OSM decision, that office loses jurisdiction over the matter until jurisdiction is restored by final disposition of the appeal by the appellate
body. When, subsequent to an appeal, OSM renders additional conclusions, the Board would normally remand the matter to OSM to recover jurisdiction and properly
adopt and render those conclusions. However, where the record in an appeal already contains a clear statement by OSM of its conclusions on each site-specific issue, as
well as full briefing by the parties, no purpose would be served by remanding the matter and the Board may exercise its de novo authority to consider whether OSM’s
conclusions should be adopted.

West Virginia Highlands Conservancy et al., 152 IBLA 158 (Apr. 25, 2000).

Administrative Appeals

Upon receipt of an appeal, BLM is required to forward to the Board the complete, original Administrative Record, including all original documentation. A decision may be
set aside and remanded when the record does not allow review of the basis upon which the decision was made or the documentation does not support the factual findings
placed at issue by the appeal.

Silverado Nevada, Inc., 152 IBLA 313 (June 22, 2000).

Administrative Appeals

The Federal Oil and Gas Royalty Simplification and Fairness Act of 1996 provides that demands or orders are subject to the 33-month deadline for final decisions of
administrative appeals. A “demand” is an order to pay which has a reasonable basis to conclude that the obligation in the amount of the demand is due and owing. An
“order to pay” means a written order which (A) asserts a specific, definite, and quantified obligation claimed to be due, and (B) specifically identifies the obligation by
lease, production month and monetary amount of such obligation claimed to be due and ordered to be paid, as well as the reason such obligation is claimed to be due, but
such term does not include any other communication or action by or on behalf of the Secretary, including value determinations which do not contain mandatory or
ordering language.

Marathon Oil Company, 155 IBLA 27 (May 1, 2001).

Administrative Appeals

The Board properly dismisses an appeal by a state from a decision of the Director, Minerals Management Service, granting an appeal by a lessee or its designee from an
MMS order to pay royalty on production from a Federal onshore oil and gas lease, because the regulations at 43 C.F.R. § Part 4, Subpart J, which implement the time limits
and rule of decision of 30 U.S.C. § 1724(h) (2000), do not provide any opportunity for states to appeal from a decision of the Director, MMS, rescinding or modifying an
MMS or delegated state order under 30 C.F.R. § 290.108, and because 43 C.F.R. § 4.906(b)(3) specifically provides that, in the absence of an appeal by the lessee or its
designee, the MMS Director’s decision constitutes the final decision of the Department, thus depriving the Board of jurisdiction to entertain the appeal.

California State Controller, 166 IBLA 5 (May 18, 2005).

Administrative Appeals

The Board will dismiss an appeal, filed pursuant to 43 C.F.R. § 4.478(a), from an order of an administrative law judge granting or denying a petition for a stay of the effect
of a BLM grazing decision when the appellant challenging the stay order fails to comply with the general appeal regulations of the Board that require an appeal from a
decision of an administrative law judge to be filed within 30 days following the date of service of the decision on the appellant. In such circumstances, the Board is
deprived of jurisdiction to adjudicate the appeal.

Western Watersheds Project v. Bureau of Land Management, 166 IBLA 30 (June 9, 2005).

Administrative Appeals

The party appealing has the burden of showing error in the Administrative Law Judge’s decision. An appellant must show adequate reason for appeal with some
particularity, and support the allegations with arguments or appropriate evidence showing error.

United States v. Pass Minerals, Inc., Kiminco, Inc., Pilot Plant, Inc., K. Ian Matheson, 168 IBLA 115 (Mar. 16, 2006).

Administrative Appeals

When the decision of an administrative law judge declaring placer mining claims invalid was not stayed during the pendency of the appeal, there were no mining claims on
which mining operations could be conducted, and thus nothing to which a mining plan of operations could pertain. In these circumstances, a BLM decision revoking the
plans of operations for the invalid mining claims will be upheld. When the revocation of a plan of operations for an invalid mining claim is affirmed on appeal, an appeal of
an earlier BLM decision finding that operations exceeded the scope of the approved plan of operations and requiring the submission of a new plan of operations is properly
declared moot, and the appeal of that decision is properly dismissed as moot.

Pass Minerals, Inc., K. Ian Matheson, Kiminco, Inc., 168 IBLA 164 (Mar. 16, 2006).

Administrative Appeals



The requirement that there be “a decision of an officer” before an appeal can lie is essential. A decision either authorizes or prohibits an action affecting individuals who
have interests in the public lands. When an adverse impact on a party is contingent upon some future occurrence, or where the adverse impact is merely hypothetical, it is
premature for this Board to decide the matter. Where BLM has stated that it will finally decide certain issues at a future date, and identified factors that could influence its
decisionmaking or moot an appeal, there is presently no decision which could be appealed.

Geo-Energy Partners-1983 Ltd., 170 IBLA 99 (Sept. 14, 2006).

Administrative Appeals

Parties to agency decisions are given the right to appeal in appropriate circumstances by regulation; failure to include an appeals paragraph in an agency decision does not
alter that right.

Devon Energy, et al., 171 IBLA 43 (Jan. 24, 2007).
Administrative Appeals

A “Dear Reporter Letter” issued by MMS to numerous Federal and Indian oil and gas lessees is not an appealable “order” under 30 C.F.R. Part 290, where the letter,
although occasionally cast in mandatory terms, does not “contain mandatory or ordering language” because it does not require immediate and specific action and does not
address any specific leases, gas volumes, treatment costs, or additional royalties due. The letter is properly seen only as generalized guidance on how Federal and Indian
lessees nationwide are expected to proceed concerning royalty due on coalbed methane. Unless and until MMS issues specific orders containing specific instructions to
specific lessees governing how they must compute, report, and/or pay royalty, among other actions, no appealable order has been issued under 30 C.F.R. Part 290.

Devon Energy, et al., 171 IBLA 43 (Jan. 24, 2007).

Administrative Authority
Generally

Where BLM admits that the stated rationale of a decision appealed is incorrect and requests the Board to exercise its de novo review authority to affirm the result of BLM’s
decision on a different basis, the Board typically will reverse or vacate the decision and remand the case so that a new decision can be issued by BLM. No remand is
necessary where the appellant did not object to BLM’s request, filed a reply and surreply responding to BLM’s alternative rationale in these appeals, and has fully briefed
the merits of such alternative rationale in other pending appeals. Appellant is not prejudiced by granting BLM’s request for de novo review, and no purpose would be
served by remanding the cases. In such circumstances, the Board properly invokes its de novo review authority.

Jerry D. Grover D.b.a. Kingston Rust Development (Grover III), 160 IBLA 234 (Dec. 22, 2003).
Administrative Authority
Generally

Application of the principle of administrative finality involves jurisprudential rather than jurisdictional considerations. The doctrine of administrative finality will not be
invoked where to do so would result in a manifest injustice.

Betty J. (Thompson) Bonin, 151 IBLA 16 (Oct. 20, 1999).

Administrative Authority

Generally
When an appeal is taken from an OSM decision, that office loses jurisdiction over the matter until jurisdiction is restored by final disposition of the appeal by the appellate
body. When, subsequent to an appeal, OSM renders additional conclusions, the Board would normally remand the matter to OSM to recover jurisdiction and properly
adopt and render those conclusions. However, where the record in an appeal already contains a clear statement by OSM of its conclusions on each site-specific issue, as
well as full briefing by the parties, no purpose would be served by remanding the matter and the Board may exercise its de novo authority to consider whether OSM’s
conclusions should be adopted.

West Virginia Highlands Conservancy et al., 152 IBLA 158 (Apr. 25, 2000).
Administrative Authority
Generally

Judgments within the powers vested in courts by the Judiciary Article of the Constitution may not lawfully be revised, overturned or refused faith and credit by another
department of government.

Silverado Nevada, Inc., 152 IBLA 313 (June 22, 2000).

Administrative Authority
Generally

The Board cannot consider (a) general complaints against 20 years of implementation of a statute involving parties, facts, and evidence not in the record; (b) matters of
general interest to the appellant which do not adversely affect it; or (c) challenges to acts of Congress, which are properly brought to the judicial branch.

Mack Energy Corporation, 153 IBLA 277 (Sept. 22, 2000).
Administrative Authority
Generally

The Board cannot exempt a party from the operation of the National Historic Preservation Act, and its implementing regulations, on grounds that the challenged BLM
decision did not consider, correctly or at all, all issues raised by the appellant in its request for review, when the record nonetheless shows that the BLM had a reasonable



belief that the subject property contained potential eligible artifacts.

Mack Energy Corporation, 153 IBLA 277 (Sept. 22, 2000).

Administrative Authority
Generally

The Board has no jurisdiction to review a BLM decision that there will be fire rehabilitation when that decision was made within the context of a land use plan. Therefore,
BLM need not consider a no-action alternative when it concludes that alternative is not in conformance with approved land use plans. However, the Board has jurisdiction

to review a BLM decision implementing the rehabilitation plan.

Southern Utah Wilderness Alliance, 154 IBLA 275 (Apr. 16, 2001).

Administrative Authority

Generally
The Federal Oil and Gas Royalty Simplification and Fairness Act of 1996 provides that demands or orders are subject to the 33-month deadline for final decisions of
administrative appeals. A “demand” is an order to pay which has a reasonable basis to conclude that the obligation in the amount of the demand is due and owing. An
“order to pay” means a written order which (A) asserts a specific, definite, and quantified obligation claimed to be due, and (B) specifically identifies the obligation by
lease, production month and monetary amount of such obligation claimed to be due and ordered to be paid, as well as the reason such obligation is claimed to be due, but
such term does not include any other communication or action by or on behalf of the Secretary, including value determinations which do not contain mandatory or
ordering language.

Marathon Oil Company, 155 IBLA 27 (May 1, 2001).
Administrative Authority
Generally
Where an Alaska Native filed an application for allotment in 1970, and BLM substituted a lot for a parcel she claimed in her applica- tion and thereby rejected her claim
without notification to her of the reasons for the proposed rejection of her original claim, and without granting her the ability to submit written evidence or request a

hearing or adjudication, BLM has improperly deprived her of a property interest in her Native allot- ment application without due process of law.
Shirley Nielsen, 158 IBLA 26 (Dec. 3, 2002).
Administrative Authority

Generally

Application of the principle of administrative finality involves jurisprudential rather than jurisdictional considerations. The doctrine of administrative finality will not be
invoked where to do so would result in a manifest injustice.

Shirley Nielsen, 158 IBLA 26 (Dec. 3, 2002).

Administrative Authority
Generally

A decision rejecting an Indian Allotment application is properly affirmed where the land sought to be entered has been classified for retention in public ownership in the
applicable resource management plan. The Board has no jurisdiction to review such a land-use plan or the classifications contained therein.

Jane Delorme, et al., 158 IBLA 260 (Feb. 3, 2003).
Administrative Authority
Generally
As the Board has no jurisdictional authority concerning matters covered by an action or decision of the Secretary except in the limited circumstance of determining whether
the Secretary’s determination was properly applied and implemented, we must uphold the processing by BLM of a mineral patent application deemed “grandfathered” by

Secretarial finding from a statutory moratorium otherwise barring such processing.

Ulf T. Teigen, Mona A. Teigen (On Reconsideration), 159 IBLA 142 (May 27, 2003).

Administrative Authority
Generally

The Board does not have the delegated authority to review, reverse, reject, or amend proclamations issued by Presidents of the United States.
Richard D. Sawyer, 160 IBLA 158 (Oct. 22, 2003).
Administrative Authority
Generally
When a decision declaring unpatented oil shale claims null and void pursuant to the Energy Policy Act is reversed by this Board, the claims are restored to the claim holder
nunc pro tunc, as if the decision had never been issued. Upon reinstatement of the oil shale claims, the obligation to maintain them as provided by the Energy Policy Act is

also revived, including the obligation to pay the maintenance fees “per claim per year” for each year of the claim’s existence.

Jerry D. Grover d.b.a. Kingston Rust Development (Grover III), 160 IBLA 234 (Dec. 22, 2003).



Administrative Authority
Generally

Because the Energy Policy Act does not expressly provide for automatic forfeiture or conclusive abandonment of an oil shale claim for failure to comply with a mandatory
requirement, the appropriate course of action is to provide a party an opportunity to comply with that Act. Where a party fails or refuses to come into compliance after

receiving notice of maintenance fees that are due, BLM properly may declare such oil shale claims null and void.

Jerry D. Grover d.b.a. Kingston Rust Development (Grover III), 160 IBLA 234 (Dec. 22, 2003).

Administrative Authority
Generally

A BLM instruction memorandum is not a regulation, has no legal force or effect, and is not binding on the Board or the public at large.

Joe B. Fallini, Jr., et al. v. Bureau of Land Management, 162 IBLA 10 (June 24, 2004).

Administrative Authority
Generally

When a federal agency issues a directive concerning the future exercise of its discretionary power, for purposes of the APA, 5 U.S.C. § 553, its directive will either
constitute a substantive rule, for which notice-and-comment procedures are required, or a general statement of policy, for which they are not.

Joe B. Fallini, Jr., et al. v. Bureau of Land Management, 162 IBLA 10 (June 24, 2004).

Administrative Authority
Generally

When an agency applies a policy in a particular situation, it must be prepared to support the policy just as if the policy statement had never been issued. An agency cannot
escape its responsibility to present evidence and reasoning supporting its substantive rules by announcing binding precedent in the form of a general statement of policy.

Joe B. Fallini, Jr., et al. v. Bureau of Land Management, 162 IBLA 10 (June 24, 2004).

Administrative Authority
Generally

If a directive denies the decisionmaker the discretion in the area of its coverage, the statement is binding, and creates rights or obligations. For the purposes of 5 U.S.C. §
553, whether a statement is a rule with binding effect depends on whether the statement constrains the agency’s discretion. Even though an agency may assert that a
statement is not binding, the courts have recognized that the agency’s pronouncements can, as a practical matter, have a binding effect. If an agency acts as if a document
is controlling and treats the document in the same manner as it treats a regulation or published rule, or bases enforcement actions on the policies or interpretations
formulated in the document, or leads private parties or other authorities to believe that they must comply with the terms of the document, the agency document is, for all
practical purposes, binding.

Joe B. Fallini, Jr., et al. v. Bureau of Land Management, 162 IBLA 10 (June 24, 2004)

Administrative Authority
Generally

Where BLM offers an alternative rationale in addition to that stated in the decision appealed and requests the Board to exercise its de novo review authority to affirm the
result of BLM’s decision on the alternative basis, the Board typically will reverse or vacate the decision and remand the case so that a new decision can be issued by BLM.
No remand is necessary where the appellant did not object to BLM’s request, filed a reply and two surreplies responding to BLM’s alternative rationale, and has fully briefed
the merits of such alternative rationale in other appeals. Appellant is not prejudiced by granting BLM’s request for de novo review, and no purpose would be served by
remanding the cases. In such circumstances, the Board properly invokes its de novo review authority.

Jerry D. Grover d.b.a. Kingston Rust Development (Grover VII), 163 IBLA 310, (Nov. 2, 2004).
Administrative Authority

Generally
The authority to adjudicate the status of mining claims arises from the authority Congress vested in the Secretary of the Interior or such officer as he or she may designate
to “perform all executive duties appertaining to the surveying and sale of the public lands of the United States, or in anywise respecting such public lands, and, also, such
as relate to private claims of land, and the issuing of patents for all grants of land under the authority of Government.” 43 U.S.C. § 2 (2000). That authority extends to

Indian Reservation lands as well.

Jerry D. Grover d.b.a. Kingston Rust Development (Grover VII), 163 IBLA 310 (Nov. 2, 2004).

Administrative Authority
Generally

Lands set aside for an Indian Reservation cease to be part of the public domain, and a mining claim located on Indian lands that are not open to mineral entry is null and
void ab initio.

Jerry D. Grover d.b.a. Kingston Rust Development (Grover VII), 163 IBLA 310 (Nov. 2, 2004).

Administrative Authority



Generally

Only the United States, acting through the Secretary of the Interior, has the authority to determine administratively what lands constitute public lands. That duty and
authority necessarily includes the power to determine administratively that a mining claim is located on land not owned by the United States. The question of whether the
United States has title is justiciable before the Department, and when the Department determines that the United States has no title in lands, it may properly declare
mining claims located on such lands null and void ab initio as a matter of Federal law.

Jerry D. Grover d.b.a. Kingston Rust Development (Grover VII), 163 IBLA 310 (Nov. 2, 2004).

Administrative Authority
Generally

Where appellant’s oil shale “mining claims” were located on lands that were patented to third parties without a mineral reservation to the United States, no interest
appellant may have with respect thereto can be raised or pursued as a mining claim initiated and maintained under Federal mining law. Those interests in the patented
portions of the claims, whatever they may be, are properly declared null and void ab initio, since no Federal mining claim can arise on private or State lands.

Jerry D. Grover d.b.a. Kingston Rust Development (Grover VII), 163 IBLA 310 (Nov. 2, 2004).

Administrative Authority
Generally

The Department of the Interior has no jurisdiction to adjudicate questions concerning title to land conveyed out of United States’ ownership. The Department may,
however, investigate to determine whether to recommend litigation to recover the land, and such investigation may be conducted in such manner as suits its own

convenience.

Lillian Pitka, Heirs of Alfred Jacobs, 164 IBLA 50 (Nov. 17, 2004).

Administrative Authority
Generally

The Department of the Interior has no jurisdiction to adjudicate questions concerning title to land conveyed out of United States’ ownership. The Department may,
however, investigate to determine whether to recommend litigation to recover the land, and such investigation may be conducted in such manner as suits its own

convenience.

Lillian Pitka, Heirs of Alfred Jacobs, 164 IBLA 50 (Nov. 17, 2004).

Administrative Authority
Generally

The Aguilar Stipulations define the limited administrative mechanism used to conduct investigations of Native allotment applications involving lands conveyed out of
United States’ ownership.

Lillian Pitka Heirs of Alfred Jacobs, 164 IBLA 50 (Nov. 17, 2004).

Administrative Authority
Generally

When BLM investigates a Native allotment application for land patented to a Native corporation and rejects the application because it was legally defective and incapable
of being corrected, pursuant to Aguilar Stipulation No. 1, the Board has no role in that process and an appeal of BLM’s decision is properly dismissed.

Lillian Pitka, Heirs of Alfred Jacobs, 164 IBLA 50 (Nov. 17, 2004).

Administrative Authority
Generally

When a party attempts to use a privileged document of another party and the privilege has not been waived, the Board may issue a protective order placing the privileged
document under seal and striking references to the document in pleadings.

Wyoming Outdoor Council, et al., 169 IBLA 223 (June 28, 2006).

Administrative Authority
Generally

A standard for identifying leasable minerals and classifying public lands for possible disposal, that was later used by BLM to identify potash enclaves under a subsequently
issued secretarial order is subject to challenge and review by the Interior Board of Land Appeals to determine whether BLM properly identified and periodically revised
such enclaves based upon its consideration of “existing technology and economics,” under and as required by the then applicable Secretarial Order, 51 FR 39425 (Oct. 28,
1986).

IMC Kalium Carlsbad, Inc., Potash Association of New Mexico; Yates Petroleum Corporation; Pogo Producing Company; Bureau of Land Management, 170 IBLA 25 (Sept. 7,
2006).

Administrative Authority
Generally



A BLM instruction memorandum is not a regulation, has no legal force or effect, and is not binding on the Board or the public at large.

Wyoming Outdoor Council, et al., 171 IBLA 153 (Mar. 29, 2007).

Administrative Authority
Generally

Where land described in a Native allotment application has been patented, the Aguilar Stipulated Procedures require a hearing before a BLM hearing officer, whose
decision is final for the Department and not subject to appeal to the Board of Land Appeals. Where the parcel only in part describes lands conveyed out of U.S. ownership
and a hearing on the entire parcel is required, Government contest procedures may properly be used. Despite the potential overlap in issues in such proceedings, the
fundamental character of the proceeding with respect to the patented land is no more than investigatory. Because the Aguilar procedures make no provision for review by
the Board of such an investigatory determination, the Board properly dismisses an appeal from the administrative law judge’s determination made pursuant to the Aguilar
Stipulated Procedures.

United States v. Heirs of Harlan L. Mahle, 171 IBLA 330 (June 29, 2007).

Administrative Authority
Generally

The Board does not exercise supervisory authority over BLM and, therefore, may modify a BLM decision only to correct an underlying error of law or fact in the context of
a challenge to the merits of that BLM decision.

Southern Utah Wilderness Alliance, 172 IBLA 183 (Aug. 24, 2007).

Administrative Authority
Estoppel

Where a mining claimant submits a payment for maintenance fees that is dishonored by the bank on which it is drawn; where the claimant notifies BLM of the problem
only after the statutory deadline for filing the fees; where BLM misadvises the claimant at that time that BLM may accept a replacement payment as long as the funds
arrive before BLM receives notice that there was a problem with the payment; and where no replacement payment is filed until after the statutory deadline, there is no
basis for estopping BLM from declaring the claims forfeited and null and void. BLM’s misadvice was not in the form of a crucial misstatement in an official decision.
Further, reliance on such misadvice was irrelevant, since it was not given until after the mandatory statutory deadline for making payment (when BLM was no longer
authorized to accept maintenance fees) and since reliance on any misadvice may not create rights not authorized by law.

Loco Mining Company, 155 IBLA 153 (June 27, 2001).

Administrative Authority
Estoppel

A party claiming reliance upon a misrepresentation by a Department employee must be ignorant of the true facts. When a party successfully bidding at an oil and gas lease
sale receives a bidder’s receipt stating monies owing, the bidder cannot claim ignorance of the fact that such monies are due.

Carlyle, Inc., 164 IBLA 178 (Dec. 16, 2004).

Administrative Authority
Estoppel

Even assuming arguendo that appellant was informed by a BLM employee that a fence served as a public/private land boundary, such action would not estop BLM from
charging him with trespass in the construction of a cabin on public land, when there is no affirmative misconduct in the nature of an erroneous statement of fact in an
official written decision.

Darrell Ceciliani, 166 IBLA 316 (Aug. 31, 2005).

Administrative Authority
Estoppel

While situations may arise where the Government may be estopped because a private party, acting in reliance upon a Governmental representation, was prevented from
obtaining a right which might have been obtained, the Government cannot be estopped where the effect of the estoppel is to grant someone a right which was not available
in the first instance.

Darrell Ceciliani, 166 IBLA 316 (Aug. 31, 2005).
Administrative Authority

Estoppel
A necessary element of estoppel against the Federal Government in matters concerning the public lands is the existence of affirmative misconduct on the part of the Federal
Government. We will not find affirmative misconduct where appellant has failed to prove that BLM has affirmatively misrepresented or concealed a material fact regarding
the proper address of the BLM office for filing mining claim maintenance fee payments and, in any event, where appellant is deemed to have knowledge of the proper
address by virtue of 43 C.F.R. § 1821.10(a) (2002).
F.W.A. Holdings, Inc., F. W. Aggregates, Inc., 167 IBLA 93 (Sept. 30, 2005).

Administrative Authority
Estoppel



The authority of the United States to enforce a public right or protect a public interest is not vitiated or lost by the acquiescence of its officers or their neglect of duty,
failure to act, or delays in the performance of their duties or laches.

Bookcliff Rattlers Motorcycle Club, 171 IBLA 6 (Dec. 20, 2006).

Administrative Authority
Laches

The Board properly rejects an appellant’s assertion in defense of a trespass notice that he owns the affected public land pursuant to the State law doctrine of boundary by
acquiescence. It is well established that prescriptive rights cannot be obtained against the Federal government; mere occupancy and improvements of public lands without
color of title create no prescriptive or vested rights as against the United States; and adverse possession of Government property cannot affect the title of the United States,
except as provided by Federal statute. Moreover, the authority of the United States to enforce a public right or protect a public interest is not vitiated or lost by the
acquiescence of its officers or their laches, neglect of duty, failure to act, or delays in the performance of their duties.

Leo Hardy, 172 IBLA 296 (Sept. 20, 2007).

Administrative Practice

The Board of Land Appeals will deny a request, filed in 1996, for a hearing on an assertion that qualifying personal use and occupancy of a parcel of land commenced prior
to July 17, 1961, where the record shows that the Native allotment applicant had initially sought the grant of the allotment based on allegations that qualifying personal
use and occupancy of the land had commenced in 1966 and had submitted an affidavit and witness statements attesting to this fact, and such application was rejected by
BLM in 1978 because the land had been segregated from entry and settlement as of July 17, 1961, and the allotment applicant then pursued an appeal to the Board in
which she maintained that qualifying personal use and occupancy commenced in 1966, which appeal was rejected in 1979.

Betty J. (Thompson) Bonin, 151 IBLA 16 (Oct. 20, 1999).

Administrative Practice
The Office of Hearings and Appeals does not have authority to review the merits of biological opinions issued by the FWS under section 7 of the Endangered Species Act,
16 U.S.C. § 1536 (1994). BLM properly limits activity on a private inholding in a wilderness area where the limitations imposed are directed by an FWS biological opinion

in order to prevent adverse impacts on wildlife.

National Wildlife Federation, et al., Erik and Tina Barnes, 151 IBLA (Nov. 24, 1999).

Administrative Practice

A former spouse has no standing to appeal from a decision rejecting a certification of exemption from the payment of rental fees filed on behalf of her husband, where her
husband has not, himself, sought review of that determination.

Sandra E. Garrand, 152 IBLA 139 (Apr. 3, 2000).

Administrative Practice
Upon receipt of an appeal, BLM is required to forward to the Board the complete, original Administrative Record, including all original documentation. A decision may be
set aside and remanded when the record does not allow review of the basis upon which the decision was made or the documentation does not support the factual findings

placed at issue by the appeal.

Silverado Nevada, Inc., 152 IBLA 313 (June 22, 2000).

Administrative Practice
Where the Board, in a previous decision, ordered BLM to consider an applicant’s “evidence that by the standards of the mining industry, a prudent person would be
justified in expending labor and means to work the coal deposits on the subject land,” to show commercial quantities of coal, and BLM orders submission of a final showing

under its regulations, BLM’s order is valid under agency regulations, notwithstanding whether the applicant avers that more drilling may support his position.

Jesse H. Knight, et al., 155 IBLA 104 (May 23, 2001).

Administrative Practice

The Board of Land Appeals will not entertain an appeal when no effective relief can be afforded an appellant. Where a challenged interim decision has been superceded by
a final multiple use decision, this Board will decline to entertain the appeal with respect to the interim decision because no effective relief is available.

Von L. and Marian Sorensen v. Bureau of Land Management, 155 IBLA 207 (July 18, 2001).

Administrative Practice
Where an appellant opposes BLM’s choice among alternatives in a record of decision on the basis of an environmental assessment and asks that the Board implement the
appellant’s choice of alternatives, the Board will not entertain the appeal when: (1) reversal would require a new NEPA process rather than implementation of appellant’s

choice and (2) a subsequent BLM decision has already supplanted the record of decision in question.

Von L. and Marian Sorensen v. Bureau of Land Management, 155 IBLA 207 (July 18, 2001).



Administrative Practice

A well-recognized exception to the rule of mootness is that the Board will not dismiss an appeal when an issue raised by the appeal is capable of repetition, yet evading
review. A decision on appeal does not fall into this exception where the appellant did not appeal a subsequent BLM decision supplanting the decision at issue.

Von L. and Marian Sorensen v. Bureau of Land Management, 155 IBLA 207 (July 18, 2001).

Administrative Practice

The regulation at 43 C.F.R. § 4.470(b) is a codification of the doctrine of “administrative finality,” the administrative counterpart of res judicata, which normally precludes
reconsideration in a subsequent case of matters finally resolved for the Department in an earlier appeal. A precondition for the application of the doctrine is that the matter
raised in the subsequent proceeding was one distinctly put in issue and directly determined in the earlier appeal, as reflected in the language of 43 C.F.R. § 4.470(b)
providing that a party who fails to appeal a BLM final grazing decision be barred thereafter from challenging “the matters adjudicated in that final decision.” Where a party
failed to appeal a final BLM grazing decision rejecting his application for a grazing permit on the grounds that the permitted use he sought was not available (but not
mentioning cancellation of his grazing preference), that party’s successor-in-interest is not barred under 43 C.F.R. § 4.470(b) from appealing a subsequent final BLM
decision declaring the party’s grazing preference canceled for failure to comply with the notice requirements of 43 C.F.R. § 4110.2-3.

James G. Katsilometes v. Bureau of Land Management, 157 IBLA 230 (Oct. 4, 2002).

Administrative Practice

A decision of an administrative law judge dismissing a grazing appeal for lack of standing is properly set aside where the party appealing is adversely affected by a BLM
final grazing decision rejecting his protest.

James G. Katsilometes v. Bureau of Land Management, 157 IBLA 230 (Oct. 4, 2002).

Administrative Practice

Section 302(b) of FLPMA, 43 U.S.C. § 1732(b) (2000), authorizes the Secretary to issue leases for various uses of the public lands. Authorized uses encompass “[a]ny use
not specifically authorized by other laws or regulations and not specifically forbidden by law” and include “residential, agricultural, industrial, and commercial” uses. 43
C.F.R. § 2920.1-1. BLM has discretion to reject a proposal for use of public lands if it conflicts with BLM objectives, responsibilities, or programs for management of the
public lands involved.

Nevada Pacific Consortium, 158 IBLA 108 (Dec. 31, 2002).

Administrative Practice

Where an analysis of a resource management plan (RMP) indicates that the location of a proposed well is within an area open to oil and gas leasing without special
stipulations, and the RMP identifies an anticipated range of annual well approvals, the Board will not find that the projected number is a mandatory maximum which is

violated by approval of a particular well.

Southern Utah Wilderness Alliance, 159 IBLA 220 (June 16, 2003).

Administrative Practice

Under the Endangered Species Act (ESA), BLM is obligated to ensure that an authorized action is not likely to jeopardize the continued existence of a threatened or
endangered species or result in the destruction or adverse modification of its habitat. The Act imposes the same obligation for species that have been proposed for listing.
Compliance with the ESA is also an element of complying with NEPA. In evaluating whether BLM took the requisite “hard look” at the environmental impacts of a proposed
action that NEPA requires, the Board properly considers whether BLM considered the potential impacts on listed or proposed species or their habitat that the ESA
mandates. However, the Board lacks jurisdiction to review the merits of a biological opinion issued by the U.S. Fish and Wildlife Service as a result of formal consultation
regarding a species, which opinion serves, in part, as a basis for BLM’s decisionmaking.

Wyoming Outdoor Council James M. Walsh, 159 IBLA 388 (July 25, 2003).

Administrative Practice
While situations may arise where the Government may be estopped because a private party, acting in reliance upon a Governmental representation, was prevented from
obtaining a right which might have been obtained, the Government cannot be estopped where the effect of the estoppel is to grant someone a right which was not available

in the first instance.

Darrell Ceciliani, 166 IBLA 316 (Aug. 31, 2005).

Administrative Practice

When the Board has previously considered and rejected the same arguments urged in the present appeal, and an appellant does not file supplemental briefing to address
the impact of that earlier decision, appellant has not shown that the arguments expressly considered and rejected in the previous decision remain viable in these cases. In
such circumstances, the Board properly concludes that the earlier decision is dispositive.

Wyoming Outdoor Council Wyoming Wildlife Federation, 170 IBLA 240 (Sept. 29, 2006).

Administrative Practice

“Abandonment.” Abandonment of a property interest results from the failure of the holder of a right to exercise that right over an extended period, and abandonment of
an interest granted by BLM may thus generally occur without BLM’s knowledge. While the BLM Manual states that grazing “[r]esource improvements and treatments
cannot be abandoned or removed without authorization,” it provides that BLM “may require a permittee/lessee or cooperator to remove a project and rehabilitate the site,”
but does not require such action. Since abandonment generally occurs over a long period of time, so that BLM may not be aware that it has occurred, it may not be in a



position to issue a decision authorizing the abandonment and requiring rehabilitation in every case. Even where BLM is aware of the abandonment, it may not deem it
necessary to issue a decision authorizing the abandonment and requiring rehabilitation in every case, such as where abandonment in place without rehabilitation is a
satisfactory conclusion to the project. BLM’s failure to notify the holder of a grazing right or interest that it has been abandoned is without significance.

Terry Jones v. Bureau of Land Management, 170 IBLA 295 (Nov. 7, 2006).

Administrative Practice

Where BLM makes use of computer spreadsheets or other documentation to accumulate data upon which a cost estimate for a special recreation permit is based, it must
reveal underlying data sufficient for the applicant to ascertain the justification for BLM’s conclusions; otherwise, an applicant has no basis upon which to understand and
accept BLM’s decision or, in the alternative, to appeal and dispute it.

Bookcliff Rattlers Motorcycle Club, 171 IBLA 6, (Dec. 20, 2006).

Administrative Procedure
Generally

Under section 518 of the Surface Mining Control and Reclamation Act of 1977, 30 U.S.C. § 1268 (1994), any party charged with a civil penalty may file a petition for
discretionary review of a proposed assessment of that penalty. Under 43 C.F.R. § 4.1155 OSM has the burden of going forward to establish a prima facie case that a
violation of pertinent requirements occurred. That burden in a challenge to a failure to abate cessation order involves providing evidence that conditions supporting the
issuance of an imminent harm cessation order existed and that those facts remained unabated, justifying the existence of a failure to abate cessation order.

Paul Funk v. Office of Surface Mining Reclamation and Enforcement, 151 IBLA 252 (Dec. 17, 1999).

Administrative Procedure
Generally

Section 302(b) of FLPMA, 43 U.S.C. § 1732(b) (2000), authorizes the Secretary to issue leases for various uses of the public lands. Authorized uses encompass “[a]ny use
not specifically authorized by other laws or regulations and not specifically forbidden by law” and include “residential, agricultural, industrial, and commercial” uses. 43
C.F.R. § 2920.1-1. BLM has discretion to reject a proposal for use of public lands if it conflicts with BLM objectives, responsibilities, or programs for management of the
public lands involved.

Nevada Pacific Consortium, 158 IBLA 108 (Dec. 31, 2002).

Administrative Procedure
Generally

Where the record demonstrates that the core issues of appellants’ protest were decided against appellants in a U.S. District Court opinion which was affirmed by the Ninth
Circuit Court of Appeals, and the remaining reason for appeal to this Board cannot prevail, it is appropriate to rule on the merits of the appeal and deny a request for a stay

as moot.

The Wilderness Society, Great Bear Foundation, 151 IBLA 346 (Jan. 28, 2000).

Administrative Procedure

Generally
Where an operator requested State Director Review of a District Office letter responding to its demand for a decision on its plan of operations, and such letter offered
several courses of action, including completing review of the original mining plan of operations, the State Director could have denied review as premature. However,
where the State Director issues a decision which affirms that the plan of operations cannot be processed as it was submitted and allows the operator 30 days to decide to
modify the plan or suggest other alternatives to the proposed plan of operations or the plan shall be deemed denied, the State Director’s decision constitutes an appealable
decision.

Mount Royal Joint Venture, 153 IBLA 90 (July 31, 2000).
Administrative Procedure
Generally

Where, after receiving a letter from BLM advising that it will resume processing a proposed mining plan of operations, an appellant contends that BLM in the past had
deliberately delayed taking action thereon, appellant’s allegations will be rejected as moot.

Mount Royal Joint Venture, 153 IBLA 90 (July 31, 2000).
Administrative Procedure
Generally

Where the State of Alaska fails to appeal a decision finding a native allotment to be legislatively approved the State may not subsequently challenge any of the predicate
facts determined by BLM in its initial decision.

State of Alaska Department of Transportation & Public Facilities, 154 IBLA 57 (Nov. 21, 2000).
Administrative Procedure
Generally

Where the Board has previously held that various millsites were null and void and that decision constitutes the final determination of the matter for the Department, the



correctness of that determination is not subject to attack before the Board in a collateral proceeding arising out of BLM’s actions in implementing the Board decision,
absent compelling legal or equitable considerations.

Robert C. Lefaivre, 155 IBLA 137 (June 20, 2001).

Administrative Procedure
Generally

A protest against BLM’s yearly issuance of permits for grazing use for cattle is properly considered as a protest under 43 C.F.R. § 4.450-2. Where such protest challenges
BLM’s authority to issue permits for grazing cattle under the governing resource management plan, it raises an issue that is capable of repetition and is therefore not moot,
even though the time is past when BLM’s action can be redressed by canceling any permit improperly issued in a particular year. Where, by confessing error in a
proceeding before the Hearings Division, BLM effectively denies the protest without explanation, the matter is properly remanded to BLM for further consideration.

James G. Katsilometes v. Bureau of Land Management, 157 IBLA 230 (Oct. 4, 2002).

Administrative Procedure
Generally

As an appellate tribunal, the Board of Land Appeals does not exercise supervisory authority over BLM except in the context of deciding an appeal over which the Board has
jurisdiction. The Board will decline to render advisory opinions on questions not involved in a properly-filed appeal.

Nevada Outdoor Recreation Association, 158 IBLA 207 (Jan. 22, 2003).

Administrative Procedure
Generally

While the Board is reluctant to grant a petition for reconsideration on the basis of new information submitted with the petition and unaccompanied by an explanation as to
why it was not provided prior to the decision which the party seeks to have reconsidered, extraordinary circumstances arise where error exists in the premise upon which
the decision to be reconsidered was grounded and, in the absence of reconsideration, the result would ignore a decision by the Secretary.

Ulf T. Teigen, Mona A. Teigen (On Reconsideration), 159 IBLA 142 (May 27, 2003).

Administrative Procedure
Generally

The party challenging an exercise of administrative discretion by BLM bears the burden of showing that the decision is not supportable on any rational basis or does not
comply with the regulations or statutes.

Nikki Lippert, 160 IBLA 149 (Oct. 17, 2003).

Administrative Procedure
Generally

Where BLM admits that the stated rationale of a decision appealed is incorrect and requests the Board to exercise its de novo review authority to affirm the result of BLM’s
decision on a different basis, the Board typically will reverse or vacate the decision and remand the case so that a new decision can be issued by BLM. No remand is
necessary where the appellant did not object to BLM’s request, filed a reply and surreply responding to BLM’s alternative rationale in these appeals, and has fully briefed
the merits of such alternative rationale in other pending appeals. Appellant is not prejudiced by granting BLM’s request for de novo review, and no purpose would be
served by remanding the cases. In such circumstances, the Board properly invokes its de novo review authority.

Jerry D. Grover d.b.a. Kingston Rust Development (Grover III), 160 IBLA 234 (Dec. 22, 2003).

Administrative Procedure
Generally

Where BLM offers an alternative rationale in addition to that stated in the decision appealed and requests the Board to exercise its de novo review authority to affirm the
result of BLM’s decision on the alternative basis, the Board typically will reverse or vacate the decision and remand the case so that a new decision can be issued by BLM.
No remand is necessary where the appellant did not object to BLM’s request, filed a reply and two surreplies responding to BLM’s alternative rationale, and has fully briefed
the merits of such alternative rationale in other appeals. Appellant is not prejudiced by granting BLM’s request for de novo review, and no purpose would be served by
remanding the cases. In such circumstances, the Board properly invokes its de novo review authority.

Jerry D. Grover d.b.a. Kingston Rust Development (Grover VII), 163 IBLA 310 (Nov. 2, 2004).
Administrative Procedure
Generally

Although there is no standard set forth in 43 C.F.R. § 4.28 for an administrative law judge to utilize in determining whether to certify an interlocutory ruling, the
administrative law judge should apply the same standard set forth therein governing the granting by the Board of permission to file an interlocutory appeal, i.e., whether
there is a showing that the ruling complained of involves a controlling question of law and that an appeal therefrom may materially advance the final decision. When the
party seeking certification makes such a showing, the administrative law judge abuses his discretion in denying the request to certify.

Western Watersheds Project v. Bureau of Land Management, 164 IBLA 300 (Jan. 24, 2005).
Administrative Procedure
Generally
When wells that were the subject of a protest of the issuance of Applications for Permit to Drill have been drilled, the appeal ordinarily will be dismissed as moot because

there is no further relief that can be granted on appeal. Where the appeal raises issues which are capable of repetition and may yet evade review, the Board properly
determines to adjudicate the appeal even though the relief sought by an appellant cannot be granted for the particular event.



Colorado Environmental Coalition, The Wilderness Society, 165 IBLA 221 (Apr. 8, 2005).

Administrative Procedure
Generally

Regulation 43 C.F.R. § 4160.1(a) provides that “[p]roposed decisions” by BLM concerning authorized grazing on the public lands “shall be served on any affected
applicant, permittee or lessee, and any agent and lien holder of record by certified mail or personal delivery.” Further, 43 C.F.R. § 4160.2 provides a right to protest such a
proposed decision by any applicant, permittee, lessee, or other interested public either “in person or in writing to the authorized officer within 15 days after receipt of such
decision.”

Stephen Miller v. Bureau of Land Management, James G. Katsilometes v. Bureau of Land Management, 165 IBLA 386 (May 10, 2005).

Administrative Procedure
Generally

Delivery of a notice of certified mail to a person’s last address of record does not establish the date of delivery of the document being sent by certified mail. It is only

(1) when someone accepts delivery of the item by signing the certified mail return receipt card or (2) the certified mail is returned to BLM by the U.S. Postal Service as
undeliverable, for whatever reason, that the “person will be deemed to have received the communication” within the meaning of 43 C.F.R. § 1810.2(b). When BLM sends a
proposed grazing decision by certified mail to a person’s last address of record, which is a post office box, the date the notice of certified mail is placed in the box does not
establish the date of receipt for purposes of 43 C.F.R. § 4160.2.

Stephen Miller v. Bureau of Land Management, James G. Katsilometes v. Bureau of Land Management, 165 IBLA 386 (May 10, 2005).

Administrative Procedure
Generally

As an appellate tribunal, the Board of Land Appeals does not exercise supervisory authority over BLM except in the context of deciding an appeal over which the Board has
jurisdiction. The Board will decline to render advisory opinions on questions not involved in a properly filed appeal.

Defenders of Wildlife Wyoming Outdoor Council, 169 IBLA 117 (May 31, 2006).

Administrative Procedure
Generally

A party will be deemed not to have received constructive notice under 43 C.F.R. § 1810.2(b) of a notice of noncompliance (NON) issued by BLM under 43 C.F.R. § 3715.7[]
1(c) where the NON was mailed to the party but not received by him, the record does not establish that it was mailed to his last address of record, and the circumstances of
the non-delivery are not clear from the record. In the absence of service of the NON, the purpose of providing notice to the claimant of how it is failing or has failed to
comply with 43 C.F.R. Subpart 3715 was thwarted, and the matter must proceed as though no NON was issued.

Combined Metals Reduction Co., 170 IBLA 56 (Sept. 7, 2006).

Administrative Procedure
Generally

A BLM request that the Board modify a BLM decision may be construed by the Board as a request that the decision be set aside and remanded for further action.

Southern Utah Wilderness Alliance, 172 IBLA 183 (Aug. 24, 2007).

Administrative Procedure
Adjudication

When the Government alleges that a mining claim is invalid because it was located for a common variety of decorative stone, the Government must present sufficient
evidence to establish a prima facie case that the mineral deposit does not possess a unique property giving it a distinct and special value. When the Government’s prima
facie case has been made, the claimant has the ultimate burden of persuasion to show by a preponderance of the evidence that the mineral deposit in question is an
uncommon variety, and therefore locatable. When the claimant fails to satisfy that burden, the claim is properly declared null and void.

United States v .Roland G. & Frances W. Knipe, 170 IBLA 161 (Sept. 25, 2006).

Administrative Procedure
Adjudication

On appeal from a decision of an Administrative Law Judge, the Board of Land Appeals possesses all of the powers which the Judge had in making his initial decision.
Accordingly, where the record establishes that an Administrative Law Judge applied the wrong standard of proof to the detriment of an appellant, it is within the authority
of the Board to review the record de novo and apply the correct legal standard without remanding the matter to the Hearings Division.

Riddle Ranches, Inc. v. Bureau of Land Management, 152 IBLA 119 (Apr. 3, 2000).
Administrative Procedure
Adjudication
Whether the Board will, in any given appeal, exercise its full de novo review authority is a matter committed to its discretion. Where the parties allege and make a

preliminary showing that, subsequent to a hearing, new information has come to light which directly bears on the matter at issue, the Board will normally decline to
exercise its de novo review authority and will, instead, remand the matter to the Hearings Division for a new fact-finding hearing. .



Riddle Ranches, Inc. v. Bureau of Land Management, 152 IBLA 119 (Apr. 3, 2000).

Administrative Procedure
Adjudication

It is incumbent upon BLM to ensure that its decision is supported by a rational basis and that such basis is stated in the written decision, as well as being demonstrated in
the Administrative Record accompanying the decision. The recipient of a BLM decision is entitled to a reasoned and factual explanation providing a basis for understanding
and accepting the decision or, alternatively, for appealing and disputing it before the Board. Where BLM approves preference right lease applications for coal leases
without documenting its reasoned analysis in reaching its conclusions, BLM’s decision will be set aside and remanded for further adjudication.

The Navajo Nation, et al., 152 IBLA 227 (Apr. 28, 2000).

Administrative Procedure

Adjudication
The Board of Land Appeals has authority to review information submitted on appeal to demonstrate the sufficiency of BLM’s NEPA analysis and to permit that information
to “cure,” if necessary, an otherwise perceived deficiency in that analysis, since, when the Board ultimately acts in deciding an appeal, its decision becomes the “agency”
decision for the purposes of any court review. However, such exercise of our de novo review authority is discretionary with the Board and it should be used with caution
and not to mask any substantial defect which may have occurred in the NEPA analysis.

Southern Utah Wilderness Alliance, Natural Resources Defense Council, Wilderness Society, Utah Chapter of the Sierra Club, 157 IBLA 150 (Aug. 22, 2002).

Administrative Procedure
Adjudication

It is incumbent upon BLM to ensure that its decision is supported by a rational basis and that such basis is stated in the written decision, as well as being demonstrated in
the Administrative Record accompanying the decision.

Mississippi Potash, Inc., 158 IBLA 9 (Nov. 25, 2002).

Administrative Procedure
Adjudication

Appellants bear the burden of demonstrating, by a preponderance of the evidence, that BLM committed a material error in its factual analysis or that the decision generally

is not supported by a record showing that BLM gave due consideration to all relevant factors and acted on the basis of a rational connection between the facts found and
the choice made.

El Bosque Preservation Action Committee, 160 IBLA 185 (Nov. 18, 2003).

Administrative Procedure
Adjudication

An amended version of a regulation or a Notice to Lessees may be applied to a pending matter if it would benefit the affected party and there are no public interests or
third party rights which would be adversely affected. When a variance is granted regarding the method of measuring gas volume, which variance is necessarily predicated

on a finding that the method met the regulatory standard, approval may be made retroactive when it would not violate the public interest or third party rights.

Conoco, Inc., 164 IBLA 237 (Jan. 6, 2005).

Administrative Procedure
Adjudication

Although the Board generally does not consider issues raised for the first time on appeal, that practice does not apply directly to grazing appeals before an administrative
law judge. Issues that may be considered during those appeals are governed by the relevant regulations and the administrative law judge.

Western Watersheds Project v. Bureau of Land Management, 164 IBLA 300 (Jan. 24, 2005).

Administrative Procedure
Adjudication

Where the essence of a party’s petition for reconsideration is a renewed request that the Board adjudicate in the first instance the question of whether the building stone to
be sold under the Materials Act is a common or uncommon variety of stone, reconsideration is properly denied because the Board lacks the authority to grant the relief
sought.

Cambrillic Natural Stone Unique Minerals, Inc. (On Reconsideration), 165 IBLA 140 (Mar. 28, 2005).

Administrative Procedure
Adjudication

Where BLM’s Administrative Record does not contain a date-stamped copy verifying that BLM timely received contestees’ answer to a Government contest complaint, but
the record contains substantial corroborating evidence establishing that it is more probable than not that the document was received timely, the legal presumption of
regularity, which would ordinarily operate to force a conclusion that the Answer was untimely, is rebutted, and the Office of Hearings and Appeals retains jurisdiction to
adjudicate the contest.

United States v. Lyle I. Thompson, et al., 168 IBLA 64, (Mar. 16, 2006).



Administrative Procedure
Adjudication

An Alaska Native Veteran Allotment application is properly rejected, as a matter of law, without the necessity for a hearing, where the applicant fails to allege, in his
application or anywhere in the record, that he initiated his qualifying use and occupancy under the 1906 Act before the 1968 withdrawal of the claimed lands from entry
under the 1906 Act, or that his use and occupancy was as an independent citizen acting on his own behalf, potentially exclusive of others, and not as a dependent child in
the company and under the supervision of a parent.

Irving P. Sheldon, 169 IBLA 276 (July 27, 2006).

Administrative Procedure
Adjudication

When the Government alleges that a mining claim is invalid because it was located for a common variety of stone, the Government must present sufficient evidence to
establish a prima facie case that the deposit does not possess a unique property giving it a distinct and special value. When the Government’s prima facie case has been
made, the claimant bears the ultimate burden of persuasion to show by a preponderance of the evidence that the deposit in question is an uncommon variety, and
therefore locatable.

United States v. Pitkin Iron Corporation, et al., 170 IBLA 352 (Nov. 29, 2006).

Administrative Procedure
Adjudication

Where land described in a Native allotment application has been patented, the Aguilar Stipulated Procedures require a hearing before a BLM hearing officer, whose
decision is final for the Department and not subject to appeal to the Board of Land Appeals. Where the parcel only in part describes lands conveyed out of U.S. ownership
and a hearing on the entire parcel is required, Government contest procedures may properly be used. Despite the potential overlap in issues in such proceedings, the
fundamental character of the proceeding with respect to the patented land is no more than investigatory. Because the Aguilar procedures make no provision for review by
the Board of such an investigatory determination, the Board properly dismisses an appeal from the administrative law judge’s determination made pursuant to the Aguilar
Stipulated Procedures.

United States v. Heirs of Harlan L. Mahle, 171 IBLA 330 (June 29, 2007).

Administrative Procedure
Adjudication
Leases and Permits

Upon denial of an application for a range improvement permit, an applicant has a statutory right to a hearing under 43 U.S.C. § 315h (2000) that must conform to the
adjudication requirements of the Administrative Procedure Act, 5 U.S.C. § 554 (2000), and the record in support of BLM’s decision must be developed in accordance with
those procedures. An applicant seeking relief from a grazing decision reached in the exercise of BLM’s administrative discretion bears the burden of showing by a
preponderance of the evidence that the decision is unreasonable or improper. It is implicit in this holding that an appellant must be provided an opportunity to introduce
evidence to meet this burden.

Joe B. Fallini, Jr., et al. v. Bureau of Land Management, 162 IBLA 10 (June 24, 2004).

Administrative Procedure
Adjudication

When contemporaneous reports and maps prepared by Bureau of Land Management employees and subsequent affidavits by the employees are sufficient to establish facts
to support a decision finding an appellant to have violated 43 C.F.R. § 8372.0-7(a) by using public lands for commercial recreation without a special recreation permit, and
the appellant does not present evidence which refutes the facts, the decision will be affirmed.

Frank Robbins, d.b.a. High Island Ranch, 167 IBLA 239 (Nov. 30, 2005).

Administrative Procedure
Administrative Law Judges

Although there is no standard set forth in 43 C.F.R. § 4.28 for an administrative law judge to utilize in determining whether to certify an interlocutory ruling, the
administrative law judge should apply the same standard set forth therein governing the granting by the Board of permission to file an interlocutory appeal, i.e., whether
there is a showing that the ruling complained of involves a controlling question of law and that an appeal therefrom may materially advance the final decision. When the
party seeking certification makes such a showing, the administrative law judge abuses his discretion in denying the request to certify.

Western Watersheds Project v. Bureau of Land Management, 164 IBLA 300 (Jan. 24, 2005).
Administrative Procedure
Administrative Law Judges

Where a party disagrees with the weight given to the evidence but has not demonstrated that the Administrative Law Judge misunderstood the factual issues presented or
otherwise committed a clear error in evaluating the evidence, the Board will not substitute its judgment on weighing the evidence for that of the Administrative Law Judge.

IMC Kalium Carlsbad, Inc., Potash Association of New Mexico; Yates Petroleum Corporation; Pogo Producing Company; Bureau of Land Management, 170 IBLA 25 (Sept. 7,
2006).
Administrative Procedure

Administrative Law Judges

Where the testimony of an expert is excluded and an offer of proof under 43 C.F.R. § 4.435 shows that no new facts would have been presented and that the matters on
which the expert would have testified were thoroughly raised by others, the affected party has failed to establish prejudice or that the Administrative Law Judge otherwise



abused her discretion in excluding this expert’s testimony.
IMC Kalium Carlsbad, Inc., Potash Association of New Mexico; Yates Petroleum Corporation; Pogo Producing Company; Bureau of Land Management, 170 IBLA 25 (Sept. 7,
2006).

Administrative Procedure
Administrative Procedure Act

A decision of this Board is an “order” under the Administrative Procedure Act and, therefore, an “adjudication”; however, it does not follow that such a decision is an
adjudication under 5 U.S.C. § 554 (1994).

Tom Cox, 155 IBLA 273 (July 26, 2001).

Administrative Procedure
Administrative Procedure Act

The Alaska Native Allotment Act (formerly codified at 43 U.S.C. §§ 270-1 through 270-3 (1970)) was repealed by sec. 18(a) of the Alaska Native Claims Settlement Act,

43 U.S.C. § 1617(a) (1994), subject to applications pending before the Department of the Interior on December 18, 1971. A Departmental memorandum issued by
Assistant Secretary Jack O. Horton on October 18, 1973, which stated that Native allotment applications filed with a bureau, division, or agency of the Department on or
before December 18, 1971, would be considered “pending before the Department” on December 18, 1971, was consistent with section 18(a), created no new law, rights, or
duties limiting the eligibility of Native allotment applicants, and therefore is an interpretative rule and not subject to the notice and comment provisions of the APA,
5U.S.C. § 553 (1994).

Timothy Afcan, Sr., 157 IBLA 210 (Sept. 25, 2002).

Administrative Procedure
Administrative Procedure Act

Upon denial of an application for a range improvement permit, an applicant has a statutory right to a hearing under 43 U.S.C. § 315h (2000) that must conform to the
adjudication requirements of the Administrative Procedure Act, 5 U.S.C. § 554 (2000), and the record in support of BLM’s decision must be developed in accordance with
those procedures. An applicant seeking relief from a grazing decision reached in the exercise of BLM’s administrative discretion bears the burden of showing by a
preponderance of the evidence that the decision is unreasonable or improper. It is implicit in this holding that an appellant must be provided an opportunity to introduce
evidence to meet this burden.

Joe B. Fallini, Jr., et al. v. Bureau of Land Management, 162 IBLA 10 (June 24, 2004).

Administrative Procedure
Administrative Record

Where BLM offers an alternative rationale in addition to that stated in the decision appealed and requests the Board to exercise its de novo review authority to affirm the
result of BLM’s decision on the alternative basis, the Board typically will reverse or vacate the decision and remand the case so that a new decision can be issued by BLM.
No remand is necessary where the appellant did not object to BLM’s request, filed a reply and two surreplies responding to BLM’s alternative rationale, and has fully briefed
the merits of such alternative rationale in other appeals. Appellant is not prejudiced by granting BLM’s request for de novo review, and no purpose would be served by
remanding the cases. In such circumstances, the Board properly invokes its de novo review authority.

Jerry D. Grover d.b.a. Kingston Rust Development (Grover VII), 163 IBLA 310 (Nov. 2, 2004).

Administrative Procedure
Administrative Record

Where the record demonstrates that the core issues of appellants’ protest were decided against appellants in a U.S. District Court opinion which was affirmed by the Ninth
Circuit Court of Appeals, and the remaining reason for appeal to this Board cannot prevail, it is appropriate to rule on the merits of the appeal and deny a request for a stay
as moot.

The Wilderness Society, Great Bear Foundation, 151 IBLA 346 (Jan. 28, 2000).

Administrative Procedure
Administrative Record

In reviewing a decision of the MMS, the Deputy Commissioner of Indian Affairs, Bureau of Indian Affairs, is required to review the entire record, including all evidence
submitted by lessee in support of valuation for royalty purposes, without regard to whether it was reviewed below. Where it clearly appears that consideration of a second
arm’s-length contract would not alter MMS’ analysis or conclusions, and appellant has not alleged or shown that a different result would be required if the second contract
was considered, the failure to do so will be held to be harmless error.

Asarco Inc., 152 IBLA 20 (Feb. 29, 2000).
Administrative Procedure

Administrative Record
Upon receipt of an appeal, BLM is required to forward to the Board the complete, original Administrative Record, including all original documentation. A decision may be
set aside and remanded when the record does not allow review of the basis upon which the decision was made or the documentation does not support the factual findings
placed at issue by the appeal.

Silverado Nevada, Inc., 152 IBLA 313, (June 22, 2000).

Administrative Procedure
Administrative Record



Subject to Secretarial review, a decision by the Interior Board of Land Appeals is final for the Department. If the Board’s decision is appealed to Federal court, the Board
must be able to certify that the record it submits to the court is the complete record that it reviewed and upon which its decision was based.

Silverado Nevada, Inc., 152 IBLA 313 (June 22, 2000).

Administrative Procedure
Administrative Record

A BLM decision increasing rental rate above the schedule rent because the appraised rent exceeds the schedule rent by more than a factor of five will be vacated and the
case remanded for reappraisal where the appraisal fails to establish sufficient familiarity with the communication site being appraised and the communication uses
thereon.

Kitchens Productions, Inc., 152 IBLA 336 (June 23, 2000).

Administrative Procedure
Administrative Record

Where an appraisal determined fair market rental value based on analysis of Los Angeles Basin Data and comparable telecommunication site leases but did not disclose any
of the particulars of such data, thereby precluding independent verification of the lease data, effective challenge as to the accuracy of the data and appraisal, and
meaningful review by the Board, a BLM decision increasing rental based on an appraisal is properly vacated and remanded for reappraisal.

Kitchens Productions, Inc., 152 IBLA 336 (June 23, 2000).

Administrative Procedure
Administrative Record

It is incumbent upon BLM to ensure that its decision is supported by a rational basis, and that such basis is stated in the written decision and is demonstrated in the
Administrative Record accompanying the decision. The recipient of the decision is entitled to a reasoned and factual explanation providing a basis for understanding and
accepting the decision or, alternatively, for appealing and disputing it before the Board.

Kitchens Productions, Inc., 152 IBLA 336 (June 23, 2000).

Administrative Procedure
Administrative Record

Pursuant to 43 C.F.R. § 8372.3, approval of an application and subsequent issuance of a special recreation permit is discretionary with the authorized officer. To withstand
administrative review, however, an exercise of discretionary authority must have a rational basis and be supported by facts of record demonstrating that an action is not
arbitrary, capricious, or an abuse of discretion. Thus, decisions imposing sanctions for violation of permit terms, waiving permit terms, or excusing noncompliance will be
upheld, unless it is shown that the decision was arbitrary, capricious, or based upon a mistake of fact or law.

Judy K. Stewart d.b.a. Western Wilderness Outdoor Adventure, 153 IBLA 245 (Sept. 5, 2000).

Administrative Procedure
Administrative Record

Where appellant neither acknowledges the evidence nor directly responds to it, and fails to submit any evidence to support its version of relevant events, appellant has not
demonstrated that the decision is arbitrary, capricious, or based on a mistake of fact or law. In such a case, BLM has discharged its burden of demonstrating by a
preponderance of credible evidence that appellant violated applicable Conditions and Standard Stipulations of its special recreation permit. A decision denying an
application for an SRP will be affirmed where the decision to do so is supported by facts of record and there are no compelling reasons for modifying or reversing it, and in
those cases where the basis for the decision is clear from the record and unrefuted by appellant, we will not substitute our judgment for that of the BLM official exercising
his or her discretion.

Judy K. Stewart d.b.a. Western Wilderness Outdoor Adventure, 153 IBLA 245 (Sept. 5, 2000).
Administrative Procedure
Administrative Record
It is incumbent upon BLM to ensure that its decision is supported by a rational basis and that such basis is stated in the written decision, as well as being demonstrated in
the Administrative Record accompanying the decision. A BLM decision claiming trespass damages for the unauthorized use of 3 acres of public lands will be set aside and

the case remanded where neither the decision nor the case record provide any support for a finding that the trespass encompassed 3 acres.

Parkway Retail Centre, LLC, 154 IBLA 246 (Apr. 4, 2001).
Administrative Procedure

Administrative Record
BLM may not rely on an appraisal for determining expected rent in accordance with 43 C.F.R. § 2801.1-2(d)(7) (iv), when that appraisal fails to disclose any information
regarding the comparable data utilized, thereby precluding independent verification of the lease data, effective challenge as to the accuracy of the data and appraisal, and
meaningful review by the Board.
KHWY, Inc., 155 IBLA 6 (Apr. 30, 2001).

Administrative Procedure
Administrative Record



In challenging a BLM decision increasing rental pursuant to 43 C.F.R. § 2801.1-2(d) (7) (iv) for a communication site right-of-way, an appellant bears the burden of
demonstrating by a preponderance of the evidence that BLM’s appraisal methodology was erroneous, that BLM used inappropriate data or erred in its calculations, or that
the annual rental arrived at by BLM deviated from the fair market value of the right-of-way. Where BLM issues a decision setting a communications site rental pursuant

to 43 C.F.R. § 2803.1-2(d)(7) (iv), it must ensure that its decision is supported by a rational basis and that such basis is reflected in the administrative record accompanying
the decision.

Lone Pine Television, Inc., 158 IBLA 86 (Dec. 26, 2002).

Administrative Procedure
Administrative Record

A BLM decision increasing rent above the schedule rate based upon an appraisal pursuant to 43 C.F.R. § 2801.1-2(d) (7) (iv) will be reversed when that appraisal fails to
establish sufficient familiarity with the communication site being appraised and the communication uses thereon or to disclose information regarding the comparable data
utilized, thereby precluding independent verification of the lease data, effective challenge as to the accuracy of the data and appraisal, and meaningful review by

the Board.

Lone Pine Television, Inc., 158 IBLA 86 (Dec. 26, 2002).

Administrative Procedure
Administrative Record

Where BLM admits that the stated rationale of a decision appealed is incorrect and requests the Board to exercise its de novo review authority to affirm the result of BLM’s
decision on a different basis, the Board typically will reverse or vacate the decision and remand the case so that a new decision can be issued by BLM. No remand is
necessary where the appellant did not object to BLM’s request, filed a reply and surreply responding to BLM’s alternative rationale in these appeals, and has fully briefed
the merits of such alternative rationale in other pending appeals. Appellant is not prejudiced by granting BLM’s request for de novo review, and no purpose would be
served by remanding the cases. In such circumstances, the Board properly invokes its de novo review authority.

Jerry D. Grover d.b.a. Kingston Rust Development (Grover III), 160 IBLA 234 (Dec. 22, 2003).

Administrative Procedure
Administrative Record

Departmental regulation 43 C.F.R. § 4.22(b) requires that a copy of each document filed in a proceeding before the Office of Hearings and Appeals be served by the filing

party on the other party or parties in the case, and that regulation, together with 43 C.F.R. § 4.27(b), prohibit written communications concerning the merits of a
proceeding between any party to the proceeding, including BLM, and the Board, unless a copy of the written communication is served on all other parties to the case.

Center for Native Ecosystems, 161 IBLA 135 (Apr. 9, 2004).

Administrative Procedure
Administrative Record

Under 43 C.F.R. § 4.411, a proceeding before the Board is initiated by the filing of a notice of appeal in the office of the agency official who made the decision being
appealed. Before the notice of appeal is filed, there is no proceeding before the Board, and the service obligations of 43 C.F.R. § 4.22(b) and 4.27(b) do not apply. The

Administrative Record relating to a decision appealed to the Board is created before the Board proceeding is initiated. As a result, it is not “filed” in the Board proceeding.

Center for Native Ecosystems, 161 IBLA 135 (Apr. 9, 2004).

Administrative Procedure
Administrative Record

BLM is not required to serve an appellant with the Administrative Record that was in existence before the appellant initiated a proceeding before the Board. That
Administrative Record consists of public records, of which the Board is entitled to take official notice under 43 C.F.R. § 4.24(b), and those records are also open to
inspection by the public. Where BLM has provided an appellant an opportunity to inspect an Administrative Record, a motion to compel service will be denied.
Center for Native Ecosystems, 161 IBLA 135 (Apr. 9, 2004).

Administrative Procedure

Administrative Record

It is incumbent upon MMS to ensure that its decision is supported by a rational basis which is explained in the decision and substantiated by the Administrative Record in
the case file. A decision which fails to meet this basic requirement is properly set aside and remanded.

Samedan Oil Corp., Aera Energy LLC, 163 IBLA 63 (Sept. 7, 2004).
Administrative Procedure

Administrative Record
BLM must ensure that a decision increasing rental for a communication site right-of-way is supported by a rational basis, set forth in the written decision and demonstrated
in the Administrative Record accompanying the decision. Although BLM may, pursuant to its policy for implementing 43 C.F.R. § 2803.1-2(d)(2) (i), assess a higher
rental schedule rate for a communication site right-of-way based upon a modification combining two or more Ranally Metro Areas published in the “Rand McNally

Commercial Atlas and Marketing Guide,” it is nonetheless incumbent upon BLM to develop an Administrative Record that provides a rational basis for doing so.

Citicasters Co, 166 IBLA 111 (June 24, 2005).

Administrative Procedure



Administrative Record

When an appellant attaches a copy of a communication between BLM and its attorney to a pleading filed in a pending case before the Board and BLM asserts that the
document is privileged material protected from disclosure by the attorney-client communication or attorney work-product privileges, the Board will adjudicate the claim of
privilege to determine if it has been properly asserted.

Wyoming Outdoor Council, et al., 169 IBLA 223 (June 28, 2006).

Administrative Procedure
Administrative Record

In determining whether the attorney work-product privilege has been waived by an inadvertent disclosure, the Board will examine all the circumstances surrounding the
disclosure, including: (1) the reasonableness of precautions taken to prevent disclosure; (2) the amount of time taken to remedy the error; (3) the scope of discovery;
(4) the extent of the disclosure; and (5) the overriding issue of fairness.

Wyoming Outdoor Council, et al., 169 IBLA 223 (June 28, 2006).

Administrative Procedure
Administrative Review

The doctrine of administrative finality, the administrative counterpart of the doctrine of res judicata, dictates that once a party has availed himself of the opportunity to
obtain administrative review of a decision within the Department, that party is precluded from litigating the matter in subsequent administrative proceedings except upon
a showing of compelling legal or equitable reasons.

Douglas E. Noland, 156 IBLA 35 (2001).

Administrative Procedure
Administrative Review

A BLM decision to allow limited and reasonable vehicle use consistent with the prewilderness grazing use in a recently designated wilderness area will be upheld on appeal
absent a showing of compelling reasons for modification or reversal. Relevant factors for consideration of whether to continue the motorized vehicle authorization include
the availability of other alternatives and the reasonableness of the authorized use.

National Wildlife Federation, et al., Erik and Tina Barnes, 151 IBLA 104 (Nov. 24, 1999).

Administrative Procedure
Administrative Review

The Office of Hearings and Appeals does not have authority to review the merits of biological opinions issued by the FWS under section 7 of the Endangered Species Act,
16 U.S.C. § 1536 (1994). BLM properly limits activity on a private inholding in a wilderness area where the limitations imposed are directed by an FWS biological opinion
in order to prevent adverse impacts on wildlife.

National Wildlife Federation, et al., Erik and Tina Barnes, 151 IBLA 104 (Nov. 24, 1999).

Administrative Procedure
Administrative Review

The Secretary is required to provide such access to non-Federally owned land surrounded by public lands which have been designated as wilderness lands as is adequate to
secure to the owner of the inholding the reasonable use and enjoyment thereof, in conformance with reasonable rules and regulations applicable to access across public
lands.

Erik and Tina Barnes, National Wildlife Federation, et al., 151 IBLA 128 (Nov. 30, 1999).

Administrative Procedure
Administrative Review

An appellant that has not been provided the opportunity to comment on the FEIS prior to approval by BLM and the Forest Service of separate mining plans of operations
for their respective lands (because of the failure to issue the FEIS 30 days prior to the issuance of the ROD), but who comments as soon as the FEIS is made available and
within 30 days of issuance, is a “party to a case” within the meaning of 43 C.F.R. § 4.410(a) for purposes of appeal. An appellant who is a party to the case and who can
show that he could be adversely affected by the agency decisionmaking will have standing to appeal.

Newmont Mining Corp., 151 IBLA 190 (Dec. 6, 1999).

Administrative Procedure
Administrative Review

In reviewing a decision of the MMS, the Deputy Commissioner of Indian Affairs, Bureau of Indian Affairs, is required to review the entire record, including all evidence
submitted by lessee in support of valuation for royalty purposes, without regard to whether it was reviewed below. Where it clearly appears that consideration of a second
arm’s-length contract would not alter MMS’ analysis or conclusions, and appellant has not alleged or shown that a different result would be required if the second contract
was considered, the failure to do so will be held to be harmless error.

Asarco Inc., 152 IBLA 20 (Feb. 29, 2000).



Administrative Procedure
Administrative Review

A BLM decision to allow limited and reasonable commercial aircraft use of an airstrip on public land will be upheld on appeal absent a showing of compelling reasons for
modification or reversal. Relevant factors for consideration of whether to authorize the expansion and use include the availability of other alternatives and the
reasonableness of the authorized use.

Southern Utah Wilderness Alliance, 152 IBLA 216 (Apr. 28, 2000).

Administrative Procedure
Administrative Review

When an administrative law judge has erred in determining that the Government failed to present a prima facie case in support of the charges in a mining claim contest
and both parties have presented their cases at the hearing on the complaint, the Board may exercise its de novo review authority and proceed to review all the evidence to
decide whether the contestee overcame the Government’s prima facie case by a preponderance of the evidence.

United States v. Curt L. Willsie, 152 IBLA 241 (May 8, 2000).

Administrative Procedure
Administrative Review

Where an operator requested State Director Review of a District Office letter responding to its demand for a decision on its plan of operations, and such letter offered
several courses of action, including completing review of the original mining plan of operations, the State Director could have denied review as premature. However,
where the State Director issues a decision which affirms that the plan of operations cannot be processed as it was submitted and allows the operator 30 days to decide to
modify the plan or suggest other alternatives to the proposed plan of operations or the plan shall be deemed denied, the State Director’s decision constitutes an appealable
decision.

Mount Royal Joint Venture, 153 IBLA 90 (July 31, 2000).

Administrative Procedure
Administrative Review

Where, after receiving a letter from BLM advising that it will resume processing a proposed mining plan of operations, an appellant contends that BLM in the past had
deliberately delayed taking action thereon, appellant’s allegations will be rejected as moot.

Mount Royal Joint Venture, 153 IBLA 90 (July 31, 2000).

Administrative Procedure
Administrative Review

Pursuant to 43 C.F.R. § 8372.3, approval of an application and subsequent issuance of a special recreation permit is discretionary with the authorized officer. To withstand
administrative review, however, an exercise of discretionary authority must have a rational basis and be supported by facts of record demonstrating that an action is not
arbitrary, capricious, or an abuse of discretion. Thus, decisions imposing sanctions for violation of permit terms, waiving permit terms, or excusing noncompliance will be
upheld, unless it is shown that the decision was arbitrary, capricious, or based upon a mistake of fact or law.

Judy K. Stewart d.b.a. Western Wilderness Outdoor Adventure, 153 IBLA 245 (Sept. 5, 2000).

Administrative Procedure
Administrative Review

Where appellant neither acknowledges the evidence nor directly responds to it, and fails to submit any evidence to support its version of relevant events, appellant has not
demonstrated that the decision is arbitrary, capricious, or based on a mistake of fact or law. In such a case, BLM has discharged its burden of demonstrating by a
preponderance of credible evidence that appellant violated applicable Conditions and Standard Stipulations of its special recreation permit. A decision denying an
application for an SRP will be affirmed where the decision to do so is supported by facts of record and there are no compelling reasons for modifying or reversing it, and in
those cases where the basis for the decision is clear from the record and unrefuted by appellant, we will not substitute our judgment for that of the BLM official exercising
his or her discretion.

Judy K. Stewart d.b.a. Western Wilderness Outdoor Adventure, 153 IBLA 245 (Sept. 5, 2000).
Administrative Procedure
Administrative Review

The Board cannot consider (a) general complaints against 20 years of implementation of a statute involving parties, facts, and evidence not in the record; (b) matters of
general interest to the appellant which do not adversely affect it; or (c) challenges to acts of Congress, which are properly brought to the judicial branch.

Mack Energy Corporation, 153 IBLA 277 (Sept. 22, 2000).

Administrative Procedure
Administrative Review

A BLM decision under 43 C.F.R. § 8341.2 to close certain public lands to off-road vehicle use in order to prevent adverse impacts on wildlife and threatened species habitat
will not be disturbed on appeal when it is supported by facts of record, absent a showing of compelling reasons for modification or reversal.

Daniel T. Cooper, 154 IBLA 81 (Dec. 13, 2000).



Administrative Procedure
Administrative Review

To have standing to appeal a decision to the Board of Land Appeals, under 43 C.F.R. § 4.410, a party must both be adversely affected by the decision and be a “party to the
case” by having participated in BLM decision-making leading to the decision sought to be reviewed.

Legal and Safety Employer Research Inc., et al., 154 IBLA 167 (Feb. 28, 2001).

Administrative Procedure
Administrative Review

It is incumbent upon BLM to ensure that its decision is supported by a rational basis and that such basis is stated in the written decision, as well as being demonstrated in
the Administrative Record accompanying the decision. A BLM decision claiming trespass damages for the unauthorized use of 3 acres of public lands will be set aside and
the case remanded where neither the decision nor the case record provide any support for a finding that the trespass encompassed 3 acres.

Parkway Retail Centre, LLC, 154 IBLA 246 (Apr. 4, 2001).

Administrative Procedure
Administrative Review

The Board of Land Appeals will not entertain an appeal when no effective relief can be afforded an appellant. Where a challenged interim decision has been superceded by
a final multiple use decision, this Board will decline to entertain the appeal with respect to the interim decision because no effective relief is available.

Von L. and Marian Sorensen v. Bureau of Land Management, 155 IBLA 207 (July 18, 2001).

Administrative Procedure
Administrative Review

Where an appellant opposes BLM’s choice among alternatives in a record of decision on the basis of an environmental assessment and asks that the Board implement the
appellant’s choice of alternatives, the Board will not entertain the appeal when: (1) reversal would require a new NEPA process rather than implementation of appellant’s
choice and (2) a subsequent BLM decision has already supplanted the record of decision in question.

Von L. and Marian Sorensen v. Bureau of Land Management, 155 IBLA 207 (July 18, 2001).

Administrative Procedure
Administrative Review

A well-recognized exception to the rule of mootness is that the Board will not dismiss an appeal when an issue raised by the appeal is capable of repetition, yet evading
review. A decision on appeal does not fall into this exception where the appellant did not appeal a subsequent BLM decision supplanting the decision at issue.

Von L. and Marian Sorensen v. Bureau of Land Management, 155 IBLA 207 (July 18, 2001).

Administrative Procedure
Administrative Review

The Board of Land Appeals has authority to review information submitted on appeal to demonstrate the sufficiency of BLM’s NEPA analysis and to permit that information
to “cure,” if necessary, an otherwise perceived deficiency in that analysis, since, when the Board ultimately acts in deciding an appeal, its decision becomes the “agency”
decision for the purposes of any court review. However, such exercise of our de novo review authority is discretionary with the Board and it should be used with caution
and not to mask any substantial defect which may have occurred in the NEPA analysis.

Southern Utah Wilderness Alliance, Natural Resources Defense Council, Wilderness Society, Utah Chapter of the Sierra Club, 157 IBLA 150 (Aug. 22, 2002).

Administrative Procedure
Administrative Review

Upon the filing of an appeal, it is incumbent upon BLM to forward the complete, original case file to the Board within the time frame and manner provided by BLM Manual
1841.15A

Terrence Timmins, 158 IBLA 318 (Mar. 26, 2003).

Administrative Procedure
Administrative Review

Under the Endangered Species Act (ESA), BLM is obligated to ensure that an authorized action is not likely to jeopardize the continued existence of a threatened or
endangered species or result in the destruction or adverse modification of its habitat. The Act imposes the same obligation for species that have been proposed for listing.
Compliance with the ESA is also an element of complying with NEPA. In evaluating whether BLM took the requisite “hard look” at the environmental impacts of a proposed
action that NEPA requires, the Board properly considers whether BLM considered the potential impacts on listed or proposed species or their habitat that the ESA
mandates. However, the Board lacks jurisdiction to review the merits of a biological opinion issued by the U.S. Fish and Wildlife Service as a result of formal consultation
regarding a species, which opinion serves, in part, as a basis for BLM’s decisionmaking.

Wyoming Outdoor Council, James M. Walsh, 159 IBLA 388 (July 25, 2003).

Administrative Procedure



Administrative Review

In a mining contest, the Government establishes a prima facie case when a mineral examiner testifies that he has examined a claim and found mineral values insufficient to
support a finding of discovery. In proper circumstances the Government may establish a prima facie case even though its witnesses were not physically present on the
mining claims. The Government’s prima facie case is not defeated by a claimant’s assertion that the mineral examiner did not physically visit the claim, when the claimant
fails to submit evidence that a site visit would have affected the outcome of a mineral report which was based on evidence derived from sampling during a field
examination of the claims in question by another mineral examiner.

United States of America v. Barbara Winkley, 160 IBLA 126 (Oct. 15, 2003).

Administrative Procedure
Administrative Review

Appellants bear the burden of demonstrating, by a preponderance of the evidence, that BLM committed a material error in its factual analysis or that the decision generally
is not supported by a record showing that BLM gave due consideration to all relevant factors and acted on the basis of a rational connection between the facts found and
the choice made.

El Bosque Preservation Action Committee, 160 IBLA 185 (Nov. 18, 2003).

Administrative Procedure
Administrative Review

Where BLM admits that the stated rationale of a decision appealed is incorrect and requests the Board to exercise its de novo review authority to affirm the result of BLM’s
decision on a different basis, the Board typically will reverse or vacate the decision and remand the case so that a new decision can be issued by BLM. No remand is
necessary where the appellant did not object to BLM’s request, filed a reply and surreply responding to BLM’s alternative rationale in these appeals, and has fully briefed
the merits of such alternative rationale in other pending appeals. Appellant is not prejudiced by granting BLM’s request for de novo review, and no purpose would be
served by remanding the cases. In such circumstances, the Board properly invokes its de novo review authority.

Jerry D. Grover d.b.a. Kingston Rust Development (Grover III), 160 IBLA 234 (Dec. 22, 2003).

Administrative Procedure
Administrative Review

After a hearing considering a mining claim contest complaint, the Board may review the decision of the administrative law judge to determine whether it is consistent with
law and whether conclusions regarding the evidence are consistent with the facts of record. If not, the Board may exercise its de novo review authority to review and
consider the evidence of record and issue a decision consistent with applicable law.

United States v. E. K. Lehmann & Associates of Montana, Inc., et al., 161 IBLA 40 (Mar. 16, 2004).

Administrative Procedure
Administrative Review

In a mining contest, the Government establishes a prima facie case when a mineral examiner testifies that he has examined a claim and found the mineral values
insufficient to support a finding of discovery. The determination of whether or not the Government has presented a prima facie case is to be made solely on the evidence
adduced during the Government’s case-in-chief. When the Government presents a prima facie case, the burden shifts to the contestee to rebut that case by a preponderance
of the evidence. Where the issue is the validity of a mining claim, and not a patent, a contestee must preponderate on the matters placed at issue by the Government’s case.

United States v. E. K. Lehmann & Associates of Montana, Inc., et al., 161 IBLA 40 (Mar. 16, 2004).

Administrative Procedure
Administrative Review

Jurisdiction of the Board to consider an appeal is governed by Departmental appeal regulations at 43 C.F.R. Part 4. The failure to file an appeal within 30 days of receipt of
a decision reserving a public access easement under section 17(b) of the Alaska Native Claims Settlement Act requires dismissal of an appeal of that decision. Once a party
has had an opportunity to challenge such a decision, further consideration of the issue in a subsequent appeal is barred by administrative finality.

Seldovia Native Association, 161 IBLA 279 (May 12, 2004).

Administrative Procedure
Administrative Review

Where BLM offers an alternative rationale in addition to that stated in the decision appealed and requests the Board to exercise its de novo review authority to affirm the
result of BLM’s decision on the alternative basis, the Board typically will reverse or vacate the decision and remand the case so that a new decision can be issued by BLM.
No remand is necessary where the appellant did not object to BLM’s request, filed a reply and two surreplies responding to BLM’s alternative rationale, and has fully briefed
the merits of such alternative rationale in other appeals. Appellant is not prejudiced by granting BLM’s request for de novo review, and no purpose would be served by
remanding the cases. In such circumstances, the Board properly invokes its de novo review authority.

Jerry D. Grover d.b.a. Kingston Rust Development (Grover VII), 163 IBLA 310 (Nov. 2, 2004).
Administrative Procedure
Administrative Review
Officials of BLM exercise their discretionary authority when adjudicating applications for special recreation permits. When a rational basis for the decision is established in
the record, the Board will not ordinarily substitute its judgment for that of the BLM officials delegated the authority to exercise that discretion, and the decision is

ordinarily affirmed.

Pronto Pics, Inc. 165 IBLA 90 (Mar. 15, 2005).



Administrative Procedure
Administrative Review

When wells that were the subject of a protest of the issuance of Applications for Permit to Drill have been drilled, the appeal ordinarily will be dismissed as moot because
there is no further relief that can be granted on appeal. Where the appeal raises issues which are capable of repetition and may yet evade review, the Board properly
determines to adjudicate the appeal even though the relief sought by an appellant cannot be granted for the particular event.

Colorado Environmental Coalition the Wilderness Society, 165 IBLA 221 (Apr. 8, 2005).

Administrative Procedure

Administrative Review

The Board has no jurisdiction to review Bureau of Land Management policies outlined in a letter setting forth stated future plans with respect to applications it might
receive for use of a particular site, in the absence of an actual application pending before the agency upon which an appealable decision is rendered.

Rock Crawlers Association of America, 167 IBLA 232 (Nov. 23, 2005).
Administrative Procedure
Administrative Review

In reviewing an administrative law judge’s decision in a mining contest, we review the record developed before the judge. Post-hearing evidence will be reviewed by this
Board only to determine whether another hearing is appropriate.

United States v. Pass Minerals, Inc., Kiminco, Inc., Pilot Plant, Inc., K. Ian Matheson, 168 IBLA 115 (Mar. 16, 2006).
Administrative Procedure
Administrative Review

To warrant another hearing, a mining claimant whose claims have been declared invalid for lack of discovery must demonstrate that the evidence proffered on appeal
could result in a changed outcome, that is, that the claims are supported by a discovery of a valuable mineral deposit. .

United States v. Pass Minerals, Inc., Kiminco, Inc., Pilot Plant, Inc.. K. Ian Matheson, 168 IBLA 115 (Mar. 16, 2006).

Administrative Procedure
Administrative Review

An appellant carries the burden of showing error in the decision being appealed, failing in which, the decision will be affirmed. Further, an appellant must show adequate
reason for appeal with some particularity, and support the allegations with arguments or appropriate evidence showing error.

Pass Minerals, Inc., Kiminco, Inc., Pilot Plant, Inc., K. Ian Matheson, 168 IBLA 183 (Mar. 16, 2006).
Administrative Procedure

Administrative Review
No error is demonstrated by a decision to go forward with a mineral trespass action following a mining contest in which the underlying mining claim was declared invalid.
Nothing legally, factually, or procedurally compels BLM to postpone action on the trespass charge until all pending or potential appellate review is concluded. The trespass
charge does not depend on the validity of the underlying mining claim, because the essence of the charge is disposal of common variety mineral material without BLM’s

authorization to do so.

Pass Minerals, Inc., Kiminco, Inc., Pilot Plant, Inc., K. Ian Matheson, 168 IBLA 183 (Mar. 16, 2006).
Administrative Procedure
Administrative Review
The doctrine of administrative finality, the administrative counterpart of the doctrine of res judicata, dictates that once a party has availed himself of the opportunity to
obtain administrative review of a decision within the Department, that party is precluded from litigating the matter in subsequent proceedings except upon a showing of
compelling legal or equitable reasons.
Mack Wiehl (Heir of Alfred M. Wiehl), 169 IBLA 25 (May 3, 2006).
Administrative Procedure

Administrative Review

Where a party disagrees with the weight given to the evidence but has not demonstrated that the Administrative Law Judge misunderstood the factual issues presented or
otherwise committed a clear error in evaluating the evidence, the Board will not substitute its judgment on weighing the evidence for that of the Administrative Law Judge.

IMC Kalium Carlsbad, Inc., Potash Association of New Mexico; Yates Petroleum Corporation; Pogo Producing Company; Bureau of Land Management, 170 IBLA 25 (Sept. 7,
2006).

Administrative Procedure
Administrative Review

The Secretarial Order requires that potash enclaves be identified based on existing economics, but since the record fails to demonstrate how (if at all) royalties and royalty
rate reductions were considered by BLM in identifying potash enclaves, BLM must determine on remand whether and, if so, how best to consider royalties and royalty



reductions in its enclave decisionmaking under the Secretarial Order.

IMC Kalium Carlsbad, Inc., Potash Association of New Mexico; Yates Petroleum Corporation; Pogo Producing Company; Bureau of Land Management, 170 IBLA 25 (Sept. 7,
2006).

Administrative Procedure
Administrative Review

Applications for permits to drill may be denied pursuant to the oil and gas lease stipulations of the Secretarial Order if BLM determines that contamination from oil and gas
drilling will occur, that such contamination cannot be prevented, and that this contamination will interfere with potash mining, result in undue potash waste, or constitute
a hazard to potash mining.

IMC Kalium Carlsbad, Inc., Potash Association of New Mexico; Yates Petroleum Corporation; Pogo Producing Company; Bureau of Land Management, 170 IBLA 25, (Sept. 7,
2006).

Administrative Procedure
Administrative Review

The requirement that there be “a decision of an officer” before an appeal can lie is essential. A decision either authorizes or prohibits an action affecting individuals who
have interests in the public lands. When an adverse impact on a party is contingent upon some future occurrence, or where the adverse impact is merely hypothetical, it is
premature for this Board to decide the matter. Where BLM has stated that it will finally decide certain issues at a future date, and identified factors that could influence its
decisionmaking or moot an appeal, there is presently no decision which could be appealed.

Geo-Energy Partners-1983 Ltd., 170 IBLA 99 (Sept. 14, 2006).

Administrative Procedure
Administrative Review

After a hearing considering a mining claim contest complaint, the Board may review the decision of the Administrative Law Judge to determine whether it is consistent
with law and whether conclusions regarding the evidence are consistent with the facts of record. If the Board concludes that the Judge improperly dismissed the contest for
the Government’s failure to present a prima facie case, and the parties have submitted their entire cases at a hearing, the Board may exercise its de novo review authority
to consider the evidence of record and issue a decision consistent with applicable law.

United States v. Pitkin Iron Corporation, et al., 170 IBLA 352 (Nov. 29, 2006).

Administrative Procedure

Administrative Review

Parties to agency decisions are given the right to appeal in appropriate circumstances by regulation; failure to include an appeals paragraph in an agency decision does not
alter that right.

Devon Energy, et al., 171 IBLA 43 (Jan. 24, 2007).

Administrative Procedure
Administrative Review

A “Dear Reporter Letter” issued by MMS to numerous Federal and Indian oil and gas lessees is not an appealable “order” under 30 C.F.R. Part 290, where the letter,
although occasionally cast in mandatory terms, does not “contain mandatory or ordering language” because it does not require immediate and specific action and does not
address any specific leases, gas volumes, treatment costs, or additional royalties due. The letter is properly seen only as generalized guidance on how Federal and Indian
lessees nationwide are expected to proceed concerning royalty due on coalbed methane. Unless and until MMS issues specific orders containing specific instructions to
specific lessees governing how they must compute, report, and/or pay royalty, among other actions, no appealable order has been issued under 30 C.F.R. Part 290.

Devon Energy, et al., 171 IBLA 43 (Jan. 24, 2007).

Administrative Procedure
Administrative Review

As a general rule, the Board of Land Appeals has authority to review decisions by BLM relating to the use and disposition of the public lands. See 43 C.F.R. § 4.1(b)(3),
4.410(a). However, the Board does not have jurisdiction to review appeals of decisions to approve or amend a resource management plan, which is designed to guide and
control future management actions.
Friends of Living Oregon Waters et al., 171 IBLA 271 (May 21, 2007).
Administrative Procedure

Administrative Review
Whether the Board of Land Appeals exercises jurisdiction over a BLM action as an implementation decision depends upon the effect of that action. If it is in the nature of a
direction to BLM’s employees, so that an action would be required to produce an adverse effect, the Board does not have jurisdiction. Thus, a BLM decision adopting a
management plan providing for guidance and direction regarding recreation activities along a wild and scenic river is not within the jurisdiction of the Board of Land

Appeals because it does not implement those actions.

Friends of Living Oregon Waters et al., 171 IBLA 271 (May 21, 2007).

Administrative Procedure

Administrative Review



When, during the pendency of an appeal, the arguments raised by an appellant have been addressed in other Board decisions, or by Federal courts, whether or not the
appellant was a party thereto, or in other Board adjudication to which it was a party, and the appellant fails to show that those arguments remain viable, the Board may
dispose of such arguments in summary fashion.

Wyoming Outdoor Council, Biodiversity Conservation Alliance, 172 IBLA 289 (Sept. 20, 2007).

Administrative Procedure
Burden of Proof

When, at the conclusion of the Government’s case-in-chief, the contestee moves to dismiss, the administrative law judge does not err in taking the motion under
advisement when the contestee is not forced to choose between presenting its case or standing on the motion. If the contestee voluntarily presents its case while the motion
to dismiss is pending, the evidence tendered by contestee may properly be considered, not for curing possible deficiencies in the Government’s prima facie case, but for the
purpose of determining whether this evidence, in the context of all the other evidence of record, will establish the validity or invalidity of its claim.

United States v. Curt L. Willsie, 152 IBLA 241 (May 8, 2000).

Administrative Procedure
Burden of Proof

The determination of whether or not the Government has presented a prima facie case of invalidity in the contest of a mining claim is made solely on the basis of the
evidence introduced in the Government’s case-in-chief, which includes testimony elicited in cross-examination. If, upon the completion of the Government’s presentation,
the evidence is such that, were it to remain unrebutted, a finding of invalidity would properly issue, a prima facie case has been presented and the burden devolves on the
claimant to overcome this showing by a preponderance of the evidence.

United States v. Curt L. Willsie, 152 IBLA 241 (May 8, 2000).

Administrative Procedure
Burden of Proof

When BLM imposes a condition of approval to an operator’s request to plug and abandon a well, in order to protect a fresh water zone from contamination by gas or saline
water from deeper formations, and the operator asserts that such a condition is unnecessary, the operator must show by a preponderance of the evidence that the condition
is excessive in order to prevail.

Grynberg Petroleum Co., 152 IBLA 300 (June 8, 2000).

Administrative Procedure
Burden of Proof

When, on the basis of differing interpretations of the same geological data, the operator of an oil and gas well and BLM disagree on the proper procedure to be used in
plugging and abandoning an oil and gas well, the Secretary is entitled to rely on the reasoned opinions and conclusions of his technical experts in the field, absent a
showing by a preponderance of the evidence that such opinions are erroneous.

Grynberg Petroleum Co., 152 IBLA 300 (June 8, 2000).

Administrative Procedure
Burden of Proof

The burden of proof is on the appellant to present evidence to support its contentions regarding costs of a project, when it presents arguments regarding costs to the Board.
It is not unreasonable to impose testing and survey stipulations on an approval of an Application for Permit to Drill. In the absence of standards to determine whether the
costs of a cultural resources stipulation for testing and survey are excessive, evidence to support the costs, evidence describing the value or cost to the appellant of the
drilling project, or findings from the testing and surveying required by the stipulation, the Board has no basis upon which to make findings regarding the nature of the
alleged costs or whether they exceed reasonableness.

Mack Energy Corporation, 153 IBLA 277 (Sept. 22, 2000).

Administrative Procedure
Burden of Proof

When the Government challenges the validity of a mining claim, it has the burden of establishing a prima facie case that the claim is invalid. Once a prima facie case has
been established, the burden shifts to the contestee to overcome that case by a preponderance of evidence. At the end of the Government’s case a claimant may move the
presiding administrative law judge to dismiss the contest for failure to present a prima facie case. However, if evidence and testimony is presented by the contestee,

the Administrative Law Judge may consider both the Government’s evidence and that presented by the claimant. Even where the Government has failed to present a prima
facie case, evidence tendered by a contestee may be considered for the purpose of determining whether this evidence, considered with all other evidence of record,
affirmatively establishes that the claims are invalid.

United States v. Kent Bush, 157 IBLA 359 (Oct. 31, 2002).
Administrative Procedure
Burden of Proof

The party challenging an exercise of administrative discretion by BLM bears the burden of showing that the decision is not supportable on any rational basis or does not
comply with the regulations or statutes.

Nikki Lippert, 160 IBLA 149 (Oct. 17, 2003).

Administrative Procedure



Burden of Proof

An appellant must affirmatively point out error in the decision from which it directly appeals. It is not enough for an appellant to support its appeal by reiterating
comments made to and considered with responses by BLM in its final decision without explaining error in that response.

Edward C. Faulkner, 164 IBLA 204 (Dec. 21, 2004).

Administrative Procedure
Burden of Proof

MMS properly assesses a civil penalty when a lessee does not have the records required by 30 C.F.R. § 250.804(b) to show that safety-system devices have been inspected
and tested at specified intervals.
Blue Dolphin Exploration Company, 166 IBLA 131 (July 8, 2005).

Administrative Procedure
Burden of Proof

In a mining contest, the Government establishes a prima facie case when a mineral examiner testifies that he has examined a claim and found the mineral values
insufficient to support a finding of discovery.

United States v. Milan Martinek, 166 IBLA 347 (Sept. 13, 2005).

Administrative Procedure
Burden of Proof

Uncontradicted evidence of absence of production from a mining claim over a period of years is sufficient, without more, to establish a prima facie case of invalidity of the
claim.

United States v. Milan Martinek, 166 IBLA 347 (Sept. 13, 2005).

Administrative Procedure
Burden of Proof

If the Government meets its burden of proving a prima facie case that a mining claim does not contain a discovery of a valuable mineral deposit, the ultimate burden rests
with the claimant to establish by a preponderance of the evidence that a discovery exists as to those matters placed in issue by the Government. A claimant does not meet
this burden if its showing of the extent, continuity, and grade of mineralization is premised on reviewing aerial photographs. A discovery cannot be predicated upon (1) an
exposure of isolated bits of mineral on the surface of the claim, not connected with ore leading to substantial values, (2) mere surface indications of mineral within the
limits of the claim, or (3) inferences from geological facts relating to the claim. There must be actual evidence that high values persist for a sufficient distance along the
vein that there may be said to be a continuous mineralization, the quantity of which can be reasonably determined by standard geologic means.

United States v. Milan Martinek, 166 IBLA 347 (Sept. 13, 2005).

Administrative Procedure
Burden of Proof

When the Government contests a Native allotment application, it bears the burden of going forward with evidence sufficient to establish a prima facie case that the Native
allotment applicant did not satisfy the use and occupancy requirements of the Act of May 17, 1906, as amended, 43 U.S.C. §§ 270-1 through 270-3 (1970), whereupon the
ultimate burden of persuasion rests with the applicant to overcome that case by a preponderance of the evidence. In determining whether the Government has established
a prima facie case, an administrative law judge may properly consider the evidence offered by the Government in its case-in-chief together with the evidence presented by
a Native village corporation, which, claiming an interest in the land at issue adverse to the applicant, had properly been allowed to intervene in support of the
Government’s position as a full party in the proceeding.

United States v. Heirs of Pat P. Pestrikoff, 167 IBLA 361 (Feb. 2, 2006).
Administrative Procedure

Burden of Proof
An administrative law judge properly denies a Native allotment application when he correctly concludes that the evidence presented by the Government and the intervenor
at a hearing into the validity of the application, considered together, established a prima facie case that the applicant had not satisfied the use and occupancy requirements
of the Native Allotment Act, where the applicant, with full knowledge of the potential consequences of the decision, declines to offer any evidence rebutting that case
before the close of the hearing record.
United States v. Heirs of Pat P. Pestrikoff, 167 IBLA 361 (Feb. 2, 2006).

Administrative Procedure
Burden of Proof

In reviewing an administrative law judge’s decision in a mining contest, we review the record developed before the judge. Post-hearing evidence will be reviewed by this
Board only to determine whether another hearing is appropriate.

United States v. Pass Minerals, Inc., Kiminco, Inc., Pilot Plant, Inc., K. Ian Matheson, 168 IBLA 115 (Mar. 16, 2006).

Administrative Procedure



Burden of Proof

To warrant another hearing, a mining claimant whose claims have been declared invalid for lack of discovery must demonstrate that the evidence proffered on appeal
could result in a changed outcome, that is, that the claims are supported by a discovery of a valuable mineral deposit.

United States v. Pass Minerals, Inc., Kiminco, Inc., Pilot Plant, Inc., K. Ian Matheson, 168 IBLA 115 (Mar. 16, 2006).

Administrative Procedure
Burden of Proof

An appellant carries the burden of showing error in the decision being appealed, failing in which, the decision will be affirmed. Further, an appellant must show adequate
reason for appeal with some particularity, and support the allegations with arguments or appropriate evidence showing error.

Pass Minerals, Inc., Kiminco, Inc., Pilot Plant, Inc., K. Ian Matheson, 168 IBLA 183 (Mar. 16, 2006).

Administrative Procedure
Burden of Proof

No error is demonstrated by a decision to go forward with a mineral trespass action following a mining contest in which the underlying mining claim was declared invalid.
Nothing legally, factually, or procedurally compels BLM to postpone action on the trespass charge until all pending or potential appellate review is concluded. The trespass
charge does not depend on the validity of the underlying mining claim, because the essence of the charge is disposal of common variety mineral material without BLM’s
authorization to do so.

Pass Minerals, Inc., Kiminco, Inc., Pilot Plant, Inc., K. Ian Matheson, 168 IBLA 183 (Mar. 16, 2006).

Administrative Procedure
Burden of Proof

An appellant bears the burden of showing error in a BLM decision requiring cessation of operations that would remove mineral materials owned by the United States from
the public lands.

Alfred Jay Schritter, 171 IBLA 123 (Feb. 21, 2007).

Administrative Procedure
Burden of Proof

An appellant’s argument that an administrative law judge improperly allocated the burden of proof in a hearing on the record of a proposed civil penalty under section 109
of the Federal Oil and Gas Royalty Management Act of 1982 (FOGRMA), 30 U.S.C. § 1719 (2000), provides no basis for reversing the judge’s decision where the evidence
is not in equipoise and BLM preponderated on every material issue.
Grynberg Petroleum Co. v. Bureau of Land Management, 172 IBLA 167 (Aug. 23, 2007).
Administrative Procedure

Burden of Proof
A claimant may overcome the presumption of non-marketability arising from the fact that no production took place on mining claims over a period of years by proving that
he could have extracted and sold the mineral at a profit during subsequent periods but for the unavailability of the claims by virtue of a withdrawal. Where the claimant
presents only speculative and conjectural evidence suggesting that the claimant could have sold the mineral by postulating that mining costs are “infinitesimally small” or
non-material, and hypothesizing a milling operation for which there is no market, the claimant has not overcome the presumption of non marketability or the

Government’s prima facie case.

United States v. Milan Martinek, 166 IBLA 347 (Sept. 13, 2005).
Administrative Procedure
Burden of Proof
FOGRMA places the burden on the operator to justify a longer abatement period by informing BLM in a timely manner of circumstances that would prevent timely
abatement of a violation identified in a Notice of Incidents of Noncompliance. Where an operator did not request a longer abatement period, in a hearing on the record of a
proposed civil penalty, he cannot carry his burden of showing, by a preponderance of the evidence, that the abatement period was inadequate.
Grynberg Petroleum Co. v. Bureau of Land Management, 172 IBLA 167 (Aug. 23, 2007).
Administrative Procedure

Collateral Estoppel

Adjudication of a royalty rate reduction application is not barred by the principal of collateral estoppel, insofar as it concerns a royalty rate reduction application for a time
period separate and distinct from an application that was the subject of earlier administrative and judicial litigation between the same parties concerning the same lease.

Union Oil Company of California, 158 IBLA 265 (Feb. 21, 2003).

Administrative Procedure
Decisions

When an appeal is taken from an OSM decision, that office loses jurisdiction over the matter until jurisdiction is restored by final disposition of the appeal by the appellate



body. When, subsequent to an appeal, OSM renders additional conclusions, the Board would normally remand the matter to OSM to recover jurisdiction and properly
adopt and render those conclusions. However, where the record in an appeal already contains a clear statement by OSM of its conclusions on each site-specific issue, as
well as full briefing by the parties, no purpose would be served by remanding the matter and the Board may exercise its de novo authority to consider whether OSM’s
conclusions should be adopted.

West Virginia Highlands Conservancy et al., 152 IBLA 158 (Apr. 25, 2000).

Administrative Procedure
Decisions

It is incumbent upon BLM to ensure that its decision is supported by a rational basis and that such basis is stated in the written decision, as well as being demonstrated in
the Administrative Record accompanying the decision. A BLM decision claiming trespass damages for the unauthorized use of 3 acres of public lands will be set aside
and the case remanded where neither the decision nor the case record provide any support for a finding that the trespass encompassed 3 acres.

Parkway Retail Centre, LLC, 154 IBLA 246 (Apr. 4, 2001).

Administrative Procedure
Decisions

Where the Board of Land Appeals has affirmed a determination that various millsites are null and void, BLM correctly takes action to enforce that decision by ordering the
cessation of any occupancy of those millsites, absent a decision or order of a Federal court to the contrary.

Robert C. Lefaivre, 155 IBLA 137 (June 20, 2001).

Administrative Procedure
Decisions

When no stay of BLM’s decisions voiding unpatented oil shale mining claims pursuant to the Energy Policy Act was sought or granted, they were effective as of the close of
the appeal period, and in accordance with the decisions, those mining claims were void and ceased to exist. In that circumstance, payment of yearly claim fees while the
appeals were pending before this Board would be directly contrary to, and inconsistent with, the voidance decisions.

Jerry D. Grover d.b.a. Kingston Rust Development (Grover III), 160 IBLA 234 (Dec. 22, 2003).

Administrative Procedure
Decisions

When a decision declaring unpatented oil shale claims null and void pursuant to the Energy Policy Act is reversed by this Board, the claims are restored to the claim holder
nunc pro tunc, as if the decision had never been issued. Upon reinstatement of the oil shale claims, the obligation to maintain them as provided by the Energy Policy Act is
also revived, including the obligation to pay the maintenance fees “per claim per year” for each year of the claim’s existence.

Jerry D. Grover d.b.a. Kingston Rust Development (Grover III), 160 IBLA 234 (Dec. 22, 2003).

Administrative Procedure
Decisions

Because the Energy Policy Act does not expressly provide for automatic forfeiture or conclusive abandonment of an oil shale claim for failure to comply with a mandatory
requirement, the appropriate course of action is to provide a party an opportunity to comply with that Act. Where a party fails or refuses to come into compliance after
receiving notice of maintenance fees that are due, BLM properly may declare such oil shale claims null and void.

Jerry D. Grover d.b.a. Kingston Rust Development (Grover III), 160 IBLA 234 (Dec. 22, 2003).

Administrative Procedure
Decisions

Section 504(g) of the Federal Land Policy and Management Act of 1976, as amended (FLPMA), 43 U.S.C. § 1764(g) (2000), and section 28(1) of the Mineral Leasing Act, as
amended (MLA), 30 U.S.C. § 185(]) (2000), require a right-of-way applicant to reimburse the United States for the reasonable administrative and other costs incurred in
processing the application and in related inspection and monitoring of the right-of-way. BLM regulations for FLPMA and MLA rights-of-way establish cost recovery
categories based upon the expenditure of government resources in processing the applications. BLM decisions determining that applications for an access road right-of-way
issued pursuant to FLPMA, and for an oil and gas pipeline right-of-way issued under the MLA, covering exactly the same ground, both fall under cost recovery Category III
will be set aside and remanded where (1) BLM’s decisions do not explain how BLM determined that two field examinations were required for each application, and (2) the
supplementary record provided by BLM documenting the performed field examinations does not establish what examinations actually took place for each right-of-way
application and/or were necessary to verify the data available in the BLM office or furnished by the applicant.

Yates Petroleum Corp., 163 IBLA 300 (Oct. 29, 2004).

Administrative Procedure
Decisions

A standard for identifying leasable minerals and classifying public lands for possible disposal, that was later used by BLM to identify potash enclaves under a subsequently
issued secretarial order is subject to challenge and review by the Interior Board of Land Appeals to determine whether BLM properly identified and periodically revised
such enclaves based upon its consideration of “existing technology and economics,” under and as required by the then applicable Secretarial Order, 51 FR 39425 (Oct. 28,
1986).

IMC Kalium Carlsbad, Inc., Potash Association of New Mexico; Yates Petroleum Corporation; Pogo Producing Company; Bureau of Land Management, 170 IBLA 25 (Sept. 7,
2006).



Administrative Procedure
Decisions

Since a potash enclave under the Secretarial Order must be identified based on potash ore that is mineable under existing economics and “known to exist,” whereas a “life[]
of-the-mine reserve” (LMR) under state law does not consider economics and is based only on the “reasonable belief” of a potash lessee, BLM abrogates its duties under the
Secretarial Order to consider economics and resources known to exist by relying exclusively upon LMR determinations to identify a potash enclave.

IMC Kalium Carlsbad, Inc., Potash Association of New Mexico; Yates Petroleum Corporation; Pogo Producing Company; Bureau of Land Management, 170 IBLA 25 (Sept. 7,
2006).
Administrative Procedure

Decisions

Since BLM must identify and periodically revise a potash enclave based on currently available data in consideration of “existing technology and economics,” it must review
and periodically evaluate current technology and economics in order to identify potash enclaves properly and in the manner prescribed by the Secretarial Order.

IMC Kalium Carlsbad, Inc., Potash Association of New Mexico; Yates Petroleum Corporation; Pogo Producing Company; Bureau of Land Management, 170 IBLA 25 (Sept. 7,
2006).

Administrative Procedure
Decisions

The Secretarial Order requires that potash enclaves be identified based on existing economics, but since the record fails to demonstrate how (if at all) royalties and royalty
rate reductions were considered by BLM in identifying potash enclaves, BLM must determine on remand whether and, if so, how best to consider royalties and royalty
reductions in its enclave decisionmaking under the Secretarial Order.

IMC Kalium Carlsbad, Inc., Potash Association of New Mexico; Yates Petroleum Corporation; Pogo Producing Company; Bureau of Land Management, 170 IBLA 25 (Sept. 7,
2006).

Administrative Procedure
Decisions

When establishing and locating a drilling island (“consistent with present directional drilling capabilities”) under the Secretarial Order’s enclave policy, BLM must consider
whether reasonably available direction drilling technologies and techniques can reach the intended target, but it need not consider drilling economics or the economic
feasibility of directionally drilling a particular well from a specific location in the Potash Area.

Imc Kalium Carlsbad, Inc., Potash Association of New Mexico; Yates Petroleum Corporation; Pogo Producing Company; Bureau of Land Management, 170 IBLA 25 (Sept. 7,
2006)

Administrative Procedure
Decisions

Applications for permits to drill may be denied pursuant to the oil and gas lease stipulations of the Secretarial Order if BLM determines that contamination from oil and gas
drilling will occur, that such contamination cannot be prevented, and that this contamination will interfere with potash mining, result in undue potash waste, or constitute
a hazard to potash mining.

IMC Kalium Carlsbad, Inc., Potash Association of New Mexico; Yates Petroleum Corporation; Pogo Producing Company; Bureau of Land Management, 170 IBLA 25 (Sept. 7,
2006).

Administrative Procedure
Hearings

A BLM decision assessing fees and damages for the unauthorized use of public land will be set aside and referred for a hearing where the record contains significant
unresolved factual and legal issues concerning whether the subject land was created by accretion or avulsion and who has title to the land.

Sydney Dowton, 154 IBLA 291 (Apr. 19, 2001).

Administrative Procedure
Hearings

Departmental regulations do not guarantee every recipient of an adverse BLM decision the right to a hearing. The language of 43 U.S.C. § 1732(c) (1994), allowing for
revocation or suspension of a special recreation use permit after “notice and hearing,” does not require a formal hearing before an administrative law judge; a special
recreation permittee’s hearing rights under that section are satisfied when the permittee is given notice of BLM’s adverse decision and afforded the right to appeal to the
Interior Board of Land Appeals. Although a hearing may be ordered when a question of fact is presented that cannot be resolved on the basis of a written case record, as
supplemented by documents or affidavits submitted on appeal, the burden of proof lies with the party requesting the hearing to show adequate evidence or offer of proof
to raise adequate doubt that a hearing should be ordered.

Obsidian Services Inc, 155 IBLA 239 (July 19, 2001).

Administrative Procedure
Hearings

The Board will not affirm an indirect cost assessment associated with prosecution of a trespass action by BLM where BLM has not itemized and justified the basis for the
assessment in the Administrative Record.

Caughman Lumber, Inc., 157 IBLA 192 (Sept. 19, 2002).



Administrative Procedure
Hearings

The regulation at 43 C.F.R. § 4.470(b) is a codification of the doctrine of “administrative finality,” the administrative counterpart of res judicata, which normally precludes
reconsideration in a subsequent case of matters finally resolved for the Department in an earlier appeal. A precondition for the application of the doctrine is that the matter
raised in the subsequent proceeding was one distinctly put in issue and directly determined in the earlier appeal, as reflected in the language of 43 C.F.R. § 4.470(b)
providing that a party who fails to appeal a BLM final grazing decision be barred thereafter from challenging “the matters adjudicated in that final decision.” Where a party
failed to appeal a final BLM grazing decision rejecting his application for a grazing permit on the grounds that the permitted use he sought was not available (but not
mentioning cancellation of his grazing preference), that party’s successor-in-interest is not barred under 43 C.F.R. § 4.470(b) from appealing a subsequent final BLM
decision declaring the party’s grazing preference canceled for failure to comply with the notice requirements of 43 C.F.R. § 4110.2-3.

James G. Katsilometes v. Bureau of Land Management, 157 IBLA 230 (Oct. 4, 2002).

Administrative Procedure
Hearings

A decision of an administrative law judge dismissing a grazing appeal for lack of standing is properly set aside where the party appealing is adversely affected by a BLM
final grazing decision rejecting his protest.

James G. Katsilometes v. Bureau of Land Management, 157 IBLA 230 (Oct. 4, 2002).

Administrative Procedure
Hearings

When the record before the Board on appeal discloses the existence of material issues of fact unresolved by the record, the decision is properly set aside and the case
referred to an administrative law judge for an evidentiary hearing.

Samedan Oil Corp., Aera Energy LLC, 163 IBLA 63 (Sept. 7, 2004).

Administrative Procedure
Hearings

When the record before the Board on appeal discloses the existence of material issues of fact unresolved by the record, the decision is properly set aside and the case
referred to an administrative law judge for an evidentiary hearing.

Mark Patrick Heath, 163 IBLA 381 (Nov. 10, 2004).

Administrative Procedure
Hearings

Although the Board has discretionary authority to order a hearing before an administrative law judge, it normally will order a hearing when an appellant presents an issue
of material fact requiring resolution through the introduction of testimony and other evidence not readily obtainable through ordinary appeals procedures. Where an
appellant seeks to elicit testimony which could not be probative of whether lands constituted the “smallest practicable tract . . . enclosing land actually used in connection
with the administration of [a] Federal installation,” within the meaning of ANCSA section 3(e), the Board will not order a hearing to determine whether the lands were
public lands withdrawn for Native village selection under ANCSA section 11(a)(1). 43 U.S.C. §§ 1602(e) and 1610(a)(1) (2000).

Kawerak, Inc. 165 IBLA 94 (Mar. 18, 2005).

Administrative Procedure
Hearings

Although there is no right to a hearing before an administrative law judge on a protest against a survey, a BLM decision dismissing a protest against a survey of an island
will be set aside and referred for a hearing where the record discloses significant unresolved factual issues as to whether the island was actually in existence at the time of
the admission to the Union of the state within which the island is situated.

State of South Dakota, 166 IBLA 210 (July 27, 2005).

Administrative Procedure
Hearings

Where the testimony of an expert is excluded and an offer of proof under 43 C.F.R. § 4.435 shows that no new facts would have been presented and that the matters on
which the expert would have testified were thoroughly raised by others, the affected party has failed to establish prejudice or that the Administrative Law Judge otherwise
abused her discretion in excluding this expert’s testimony.

IMC Kalium Carlsbad, Inc., Potash Association of New Mexico; Yates Petroleum Corporation; Pogo Producing Company; Bureau of Land Management, 170 IBLA 25 (Sept. 7,
2006).

Administrative Procedure
Hearings

An Administrative Law Judge has no authority to invalidate an otherwise valid BLM grazing trespass decision based on proof of improper motive on the part of a BLM
official or employee involved in the development or issuance of the decision.

Frank Robbins and High Island Ranch v. Bureau of Land Management, 170 IBLA 219 (Sept. 26, 2006).



Administrative Procedure
Hearings

Evidence may be introduced to establish or challenge the credibility of testifying witnesses, but such evidence should be considered only in the context of testimony
relevant to the facts at issue in the hearing.

Frank Robbins and High Island Ranch v. Bureau of Land Management, 170 IBLA 219 (Sept. 26, 2006).

Administrative Procedure
Judicial Review

Subject to Secretarial review, a decision by the Interior Board of Land Appeals is final for the Department. If the Board’s decision is appealed to Federal court, the Board
must be able to certify that the record it submits to the court is the complete record that it reviewed and upon which its decision was based.

Silverado Nevada, Inc., 152 IBLA 313 (June 22, 2000).

Administrative Procedure
Rulemaking

When a federal agency issues a directive concerning the future exercise of its discretionary power, for purposes of the APA, 5 U.S.C. § 553, its directive will either
constitute a substantive rule, for which notice-and-comment procedures are required, or a general statement of policy, for which they are not.

Joe B. Fallini, Jr., et al. v. Bureau of Land Management, 162 IBLA 10 (June 24, 2004).

Administrative Procedure
Rulemaking

When an agency applies a policy in a particular situation, it must be prepared to support the policy just as if the policy statement had never been issued. An agency cannot
escape its responsibility to present evidence and reasoning supporting its substantive rules by announcing binding precedent in the form of a general statement of policy.

Joe B. Fallini, Jr., et al. v. Bureau of Land Management, 162 IBLA 10 (June 24, 2004).

Administrative Procedure
Rulemaking

If a directive denies the decisionmaker the discretion in the area of its coverage, the statement is binding, and creates rights or obligations. For the purposes of 5 U.S.C. §
553, whether a statement is a rule with binding effect depends on whether the statement constrains the agency’s discretion. Even though an agency may assert that a
statement is not binding, the courts have recognized that the agency’s pronouncements can, as a practical matter, have a binding effect. If an agency acts as if a document
is controlling and treats the document in the same manner as it treats a regulation or published rule, or bases enforcement actions on the policies or interpretations
formulated in the document, or leads private parties or other authorities to believe that they must comply with the terms of the document, the agency document is, for all
practical purposes, binding.

Joe B. Fallini, Jr., et al. v. Bureau of Land Management, 162 IBLA 10 (June 24, 2004).

Administrative Procedure
Standing

A motion to dismiss an appeal of the record of decision approving a coal bed methane project for lack of standing based on the assertion that the appellant is not adversely
affected because the decision does not approve any on-the-ground operations will be denied when the decision approves a massive development on public lands with on[]

the-ground consequences.

William E. Love, 151 IBLA 309 (Jan. 13, 2000).

Administrative Procedure
Standing

The Board cannot consider (a) general complaints against 20 years of implementation of a statute involving parties, facts, and evidence not in the record; (b) matters of
general interest to the appellant which do not adversely affect it; or (c) challenges to acts of Congress, which are properly brought to the judicial branch.

Mack Energy Corporation, 153 IBLA 277 (Sept. 22, 2000).
Administrative Procedure
Standing
A motion by BLM to dismiss an appeal of a natural gas development project by an overriding royalty interest holder in Federal oil and gas leases will be denied when the
holder demonstrates that he is a party to the case and that design features of the approved project may preclude natural gas well development on tracts in which he holds
an interest and potentially reduce overriding royalties received.
Fred E. Payne, Randy D. Leader, 159 IBLA 69 (May 20, 2003).
Administrative Procedure

Standing

In order to become a “party to a case” involving BLM’s consideration of a land exchange pursuant to section 206 of FLPMA, a third party must file a timely protest of the
proposed exchange as provided in 43 C.F.R. § 2201.7-1(b) following BLM’s issuance of a notice of its decision. Where a party fails to do so, its appeal from a subsequent



BLM decision denying timely-filed protests by other parties and proceeding with the exchange is properly dismissed for lack of standing under 43 C.F.R. § 4.410(a), as it
was not a party to the case.

Committee for Idaho’s High Desert, 159 IBLA 370 (July 16, 2003).

Administrative Procedure
Standing

Under 43 C.F.R. § 4.410(a), in order to have standing to appeal a BLM decision dismissing a protest to the offering of multiple parcels at a competitive oil and gas lease
sale, the appellant must be a party to the case and be adversely affected by the dismissal decision. Dismissal of the protest establishes that the appellant is a party to the
case; however, the appellant may appeal the dismissal only as to those parcels for which it can establish that it is adversely affected.

Center for Native Ecosystems Forest Guardians, 163 IBLA 86 (Sept. 7, 2004).

Administrative Procedure
Standing

The regulations at 43 C.F.R. § 4.410(d) provide that “[a] party to a case is adversely affected, as set forth in paragraph (a) of this section, when that party has a legally
cognizable interest, and the decision on appeal has caused or is substantially likely to cause injury to that interest.” While use of the land in question may constitute such a
legally cognizable interest, a legally cognizable interest must exist as of the time of issuance of the decision being appealed in order to have standing to appeal under

43 C.F.R. § 4.410(a). Thus, when an appellant asserts use of the land in question in support of its standing to appeal, the asserted use must have taken place on or before
the date of issuance of the decision being appealed.

Center for Native Ecosystems Forest Guardians, 163 IBLA 86 (Sept. 7, 2004).

Administrative Procedure
Standing

Board of Land Appeals regulations at 43 C.F.R. § 4.410(a) require that the appellant be a party to the case and be adversely affected by a decision. Where the appellant
fails to identify specific facts giving rise to a conclusion of adverse effect, the appeal will be dismissed for lack of standing. The appellant fails to show standing to appeal a
decision regarding the placement of excess horses removed from and no longer located on the public lands, by alleging impacts to its members’ interest in seeing horses
remain on the public lands.

The Fund for Animals, Inc., 163 IBLA 172 (Sept. 24, 2004).

Administrative Procedure
Standing

Any person whose interest is adversely affected by a final BLM grazing decision may appeal that decision. It is not necessary that the person protest the proposed grazing
decision in order to be entitled to appeal the final decision.

Western Watersheds Project v. Bureau of Land Management, 164 IBLA 300 (Jan. 24, 2005).

Administrative Procedure
Standing

The “party to a case” requirement for standing to appeal to the Board under 43 C.F.R. § 4.410(a) does not apply directly to grazing appeals to an administrative law judge
under 43 C.F.R. § 4.470. However, any person entitled to appeal to an administrative law judge under 43 C.F.R. § 4.470 would, in fact, be a party to a case under 43 C.F.R.
§ 4.410 with respect to an appeal to the Board from the administrative law judge’s decision, because that person would have participated in the process leading to the
administrative law judge’s decision under appeal.

Western Watersheds Project v. Bureau of Land Management, 164 IBLA 300 (Jan. 24, 2005).

Administrative Procedure
Standing

In order to have a right to appeal a BLM decision, a person or organization must be a “party to a case” and must be “adversely affected” by the decision. 43 C.F.R. § 4.410
(a). A party may show adverse effect through evidence of use of the lands in question. A party may also show it is adversely affected by setting forth a legally cognizable
interest, in resources or in other land, affected by a decision and showing how the decision has caused or is substantially likely to cause injury to those interests. 43 C.F.R.
§ 4.410(d).

The Coalition of Concerned National Park Retirees, et al. 165 IBLA 79 (Mar. 14, 2005).

Administrative Procedure

Standing

A party who claims a property interest in land affected by a BLM decision approving for conveyance land that has been selected by a Native village corporation and who
has participated in administrative proceedings leading to that decision has a right of appeal to the Board under 43 C.F.R. § 4.410(b) (2002).

Kawerak, Inc., 165 IBLA 94 (Mar. 18, 2005).
Administrative Procedure
Standing

Where petitioner’s mining claim was located for the same building stone which is to be disposed of as a common variety mineral material pursuant to a sales contract
issued under the Materials Act, as amended, 30 U.S.C. §§ 601-604 (2000), and the sale tract is within petitioner’s mining claim, petitioner is a party to the case and



adversely affected by BLM’s decision, and therefore has standing to appeal the material sale.

Cambrillic Natural Stone Unique Minerals, Inc. (On Reconsideration), 165 IBLA 140 (Mar. 28, 2005).

Administrative Procedure
Standing

Under 43 C.F.R. § 3185.1, a party may request State Director Review in accordance with 43 C.F.R. § 3165.3(b), if it is adversely affected by a decision, order, or instruction
issued under the unit agreement regulations. A person who has received, in accordance with provisions of the unit agreement, notice of the expansion of a unit and has
filed objections to that expansion, may request State Director Review of a BLM decision approving expansion, if that person is adversely affected by the decision.

Three Forks Ranch, Inc., 171 IBLA 323 (June 28, 2007).

Administrative Procedure
Standing

An appellant must establish that he will, or is substantially likely to, suffer injury or harm to a legally cognizable interest in order to be adversely affected by a BLM
decision. The interest need not be an economic or a property interest and, generally, it is sufficient that an organization show that its members use the public land in
question. Stipulations and mitigation measures added to a permit may serve to minimize environmental impacts or prevent significant environmental impacts from
occurring, but do not mean that the action approved will have no effect on the land, waters, or wildlife of the area and, therefore, do not preclude an appellant from being
adversely affected by a decision to issue a permit to undertake the action.

Missouri Coalition for the Environment Heartwood, 172 IBLA 226 (Sept. 5, 2007).

Administrative Procedure
Standing

Standing to appeal to the Board under the appeal regulations at 43 C.F.R. § 4.410 requires that a party to the case be adversely affected by a decision of the authorized
officer. When any adverse impact is contingent upon some future authorization which is uncertain, an appeal is properly dismissed as premature.

Seldovia Native Association, 161 IBLA 279 (May 12, 2004).

Administrative Review
Generally

BLM properly dismisses a protest against an oil and gas lease sale based on assertions of the wilderness character of the lands, because the final administrative
determination that the land was not wilderness in character was made in the 1980’s. Even where the land has been proposed for wilderness designation in pending
legislation, BLM may properly administer those lands for other purposes, where the land has not been included in a wilderness study area. Because the time for taking
appeals from inventory decisions has long since passed, the doctrine of administrative finality precludes appellants from challenging those decisions by filing protests
against actions taken by BLM to administer the land for other purposes.

Colorado Environmental Coalition, The Wilderness Society, Sierra Club, 162 IBLA 293 (Aug. 17, 2004).

Administrative Review
Generally

When the decision of an administrative law judge declaring placer mining claims invalid was not stayed during the pendency of the appeal, there were no mining claims on
which mining operations could be conducted, and thus nothing to which a mining plan of operations could pertain. In these circumstances, a BLM decision revoking the
plans of operations for the invalid mining claims will be upheld. When the revocation of a plan of operations for an invalid mining claim is affirmed on appeal, an appeal of
an earlier BLM decision finding that operations exceeded the scope of the approved plan of operations and requiring the submission of a new plan of operations is properly
declared moot, and the appeal of that decision is properly dismissed as moot.

Pass Minerals, Inc., K. Ian Matheson, Kiminco, Inc., 168 IBLA 164 (Mar. 16, 2006).

Administrative Review
Generally

When the Board has previously considered and rejected the same arguments urged in the present appeal, and an appellant does not file supplemental briefing to address
the impact of that earlier decision, appellant has not shown that the arguments expressly considered and rejected in the previous decision remain viable in these cases. In
such circumstances, the Board properly concludes that the earlier decision is dispositive.

Wyoming Outdoor Council, Wyoming Wildlife Federation, 170 IBLA 240 (Sept. 29, 2006).

Administrative Review
Administrative Finality

BLM properly dismisses a protest against an oil and gas lease sale based on assertions of the wilderness character of the lands, because the final administrative
determination that the land was not wilderness in character was made in the 1980’s. Even where the land has been proposed for wilderness designation in pending
legislation, BLM may properly administer those lands for other purposes, where the land has not been included in a wilderness study area. Because the time for taking
appeals from inventory decisions has long since passed, the doctrine of administrative finality precludes appellants from challenging those decisions by filing protests
against actions taken by BLM to administer the land for other purposes.

Colorado Environmental Coalition, The Wilderness Society, Sierra Club, 162 IBLA 293 (Aug. 17, 2004).

Administrative Review
State Director Review



Under 43 C.F.R. § 3809.806(a), if the BLM State Director does not make a decision within 21 days of receipt of a request for State Director review, the applicant is to
consider the request denied and may appeal the original BLM decision to the Board of Land Appeals. However, neither that regulation nor any other regulation in 43 C.F.R.
Subpart 3809 imposes any specific deadline for filing such an appeal.

Ferrell Anderson, 171 IBLA 289 (May 25, 2007).

Airports

Departmental regulation 43 C.F.R. § 4.410 provides a right of appeal to the Board to any party adversely affected by a decision of an officer of the Bureau of Land
Management but not the agencies of other Departments. When BLM issues a decision approving issuance of an airport lease to enable the operator of an airport to extend
runways from land owned by the airport onto public land based in part on an environmental assessment approved by the Federal Aviation Administration, and the party
appealing BLM’s decision alleges injury arising from airport operations, that party will be deemed to have been adversely affected by the FAA decision rather than that of
BLM. On appeal, the Board will only consider those adverse effects and issues which the appellant has identified that have a nexus to BLM’s decision that is distinct from
the issues decided by the FAA.

Las Vegas Valley Action Committee et al., 156 IBLA 110 (2001).

Airports

BLM'’s determination of the annual rental for an airport lease on public lands, based on its appraisal of the fair market rental value of the lease, will be upheld where the
lessee fails to demonstrate, by a preponderance of the evidence, that the appraisal was flawed in its methodology, analysis, or conclusions, or otherwise fails to
demonstrate that BLM did not properly assess the fair market rental value.

Spanish Springs Pilots Association, Inc., 167 IBLA 284 (Dec. 28, 2005).

Airports

In the absence of a showing that a party has a legally-cognizable right to drive cattle across lands to be conveyed to a county under the the Airport and Airways
Improvement Act of 1982 and in the presence of indications that there is in fact no such right, BLM is not obligated to place a reservation in the conveyance to the county
guaranteeing use of a grazing corridor or stock lane

William J. & Grace Gandolfo, 161 IBLA 7 (Mar. 2, 2004).

Airports

When the FAA files a request with BLM under section 516 of the Airport and Airway Improvement Act of 1982 to convey Federally-owned lands covered by a public
airport, 43 C.F.R. § 2641.2(a) dictates that BLM must complete the requested conveyance unless it is inconsistent with the needs of the Department. Where BLM
determines that the conveyance (1) is consistent with its resource management plan, (2) will not result in environmental harm and unnecessary or undue degradation of
the public land, and (3) will promote the public interest of citizens in the area of the airport, BLM has demonstrated that the conveyance is not inconsistent with the needs
of the Department and properly decides to make the conveyance.

William J. & Grace Gandolfo, 161 IBLA 7 (Mar. 2, 2004).

Airports

A BLM decision to issue a conveyance to a county under the Airport and Airways Improvement Act of 1982 will be affirmed where BLM has prepared an environmental
assessment taking a “hard look” at the environmental consequences of the proposal, and reasonable alternatives thereto.

William J. & Grace Gandolfo, 161 IBLA 7 (Mar. 2, 2004).

Airport Site Leases
Lease Terms

Lease Amendments

Rental Rate

BLM’s grant of a 15-year airport site lease in 1963 was initially subject to a $15 per year rental rate; but was thereafter amended to a 20-year lease term which was
renewed effective February 25, 1983, with an expiration date of February 25, 2003, subject to lease terms and applicable regulations authorizing BLM to reasonably raise
the rental if, during any 3-year period, annual gross receipts exceeded $5,000.

Desert Farms, Inc., 151 IBLA 88 (Nov. 8, 1999).
Airport Sites
Lease Rentals
Lease Terms
BLM is bound by a lease provision that does not authorize a rental rate increase during its term unless annual gross receipts exceed $5,000 and, where annual gross
receipts did not exceed $5,000, BLM is precluded from applying a 1986 amendment to the airport rental rate regulation providing for a minimum $100 annual payment

and fair market value assessment until the lease terminates in 2003.

Desert Farms, Inc., 151 IBLA 88 (Nov. 8, 1999).

Alaska
Generally



Where the State of Alaska fails to appeal a decision finding a native allotment to be legislatively approved the State may not subsequently challenge any of the predicate
facts determined by BLM in its initial decision.

State of Alaska Department of Transportation & Public Facilities, 154 IBLA 57 (Nov. 21, 2000).

Alaska
Generally

On the date of Alaska Statehood (Jan. 3, 1959), the State received title to submerged lands forming the bed of navigable rivers within its borders pursuant to the Equal

Footing Doctrine, as codified in the Submerged Lands Act of 1953, 43 U.S.C. § 1301 (2000). Lands situated in beds of navigable waterways in the State were not available

for selection by regional corporations, pursuant to the Alaska Native Claims Settlement Act. Nevertheless, the State could not receive title to a river “island” that was in

existence at the time of Statehood, as it was not then part of the bed of the navigable waterway. The question of whether land was an “island” in 1996 is not controlling, as
n “island” that emerged from the riverbed after Statehood in 1959 would belong to the State.

State of Alaska, 167 IBLA 250 (Dec. 2, 2005).

Alaska
Generally

A BLM decision implicitly determining that lands within the Copper River were an “island” (and thus were situated above the ordinary high water mark at the time of
Alaska Statehood on January 3, 1959) will be set aside where the record does not contain evidence or analysis supporting that determination.

State of Alaska, 167 IBLA 250 (Dec. 2, 2005).

Alaska
Generally

Where an applicant for a Native allotment voluntarily and knowingly relinquishes his application as to a portion of the lands applied for, he loses a portion of his
entitlement corresponding to the portion that he relinquishes.

Mack Wiehl (Heir of Alfred M. Wiehl), 169 IBLA 25 (May 3, 2006).

Alaska
Generally

Section 3 of the Native Allotment Act requires that, in order to qualify for an allotment of up to 160 acres of land, a Native applicant must submit satisfactory proof that he
has engaged in “substantially continuous use and occupancy of the land for a period of five years.” 43 U.S.C. § 270-3 (1970). The Departmental regulation at 43 C.F.R. §
2561.0-5(a) states that such use and occupancy “contemplates the customary seasonality of use and occupancy by the applicant of any land used by him for his livelihood
and well-being and that of his family. Such use and occupancy must be substantial actual possession and use of the land, at least potentially exclusive of others, and not
merely intermittent use.” When land is withdrawn from appropriation under the Act, an applicant is required to show he initiated qualifying use and occupancy prior to the
withdrawal.

United States v. Frank R. Peterson, 170 IBLA 231 (Sept. 27, 2006).

Alaska
Alaska Native Claims Settlement Act

When a Native allotment applicant alleges that he timely submitted allotment applications for two separate parcels of land with officials of the Bureau of Indian Affairs but
the Bureau of Land Management has no record of timely receiving the application for one of the parcels, the applicant will normally be afforded a fact-finding hearing in
which he may attempt to show that he did, in fact, make timely application for the parcel in question. However, when the applicant himself presents contradictory evidence

as to the filing of the application for the second parcel that undermines his claim that the application was timely filed, BLM properly rejects the application without a
hearing.

Gaither D. Paul, 160 IBLA 77 (Sept. 22, 2003).
Alaska
Alaska Native Claims Settlement Act
Where on appeal from a BLM decision rejecting a Native allotment application because the application was not pending before the Department on December 18, 1971, the
Board determines that there is a question of fact whether the application was pending on that date, the Board will set aside the BLM decision and refer the case for a
hearing before an Administrative Law Judge.
Arthur John, 160 IBLA 211 (Dec. 3, 2003)
Alaska

Alaska Native Claims Settlement Act

A party who claims a property interest in land affected by a BLM decision approving for conveyance land that has been selected by a Native village corporation and who
has participated in administrative proceedings leading to that decision has a right of appeal to the Board under 43 C.F.R. § 4.410(b) (2002)

Kawerak, Inc., 165 IBLA 94 (Mar. 18, 2005).

Alaska



Alaska Native Claims Settlement Act

The acquisition and holding of a parcel of land by the United States under the terms of the Reindeer Industry Act of 1937 and the subsequent use of that land by BIA for
BIA teacher housing did not constitute a “valid existing right” that precluded the land from being withdrawn for purposes of Native village selection under ANCSA section
11(a)(1), 43 U.S.C. § 1610(a)(1) (2000).

Kawerak, Inc., 165 IBLA 94 (Mar. 18, 2005).

Alaska
Alaska Native Claims Settlement Act

Lands acquired by the United States under the Reindeer Industry Act of 1937 have been available as public lands for withdrawal for selection by a Native village
corporation under ANCSA sections 3(e) and 11(a) (1). 43 U.S.C. §§ 1602 (e) and 1610 (a) (1) (2000).

Kawerak, Inc., 165 IBLA 94 (Mar. 18, 2005).

Alaska
Alaska Native Claims Settlement Act

Although the Board has discretionary authority to order a hearing before an administrative law judge, it normally will order a hearing when an appellant presents an issue
of material fact requiring resolution through the introduction of testimony and other evidence not readily obtainable through ordinary appeals procedures. Where an
appellant seeks to elicit testimony which could not be probative of whether lands constituted the “smallest practicable tract . . . enclosing land actually used in connection
with the administration of [a] Federal installation,” within the meaning of ANCSA section 3(e), the Board will not order a hearing to determine whether the lands were
public lands withdrawn for Native village selection under ANCSA section 11(a)(1). 43 U.S.C. §§ 1602(e) and 1610(a)(1) (2000).

Kawerak, Inc., 165 IBLA 94 (Mar. 18, 2005).

Alaska
Alaska Native Claims Settlement Act

On the date of Alaska Statehood (Jan. 3, 1959), the State received title to submerged lands forming the bed of navigable rivers within its borders pursuant to the Equal
Footing Doctrine, as codified in the Submerged Lands Act of 1953, 43 U.S.C. § 1301 (2000). Lands situated in beds of navigable waterways in the State were not available
for selection by regional corporations, pursuant to the Alaska Native Claims Settlement Act. Nevertheless, the State could not receive title to a river “island” that was in
existence at the time of Statehood, as it was not then part of the bed of the navigable waterway. The question of whether land was an “island” in 1996 is not controlling, as
an “island” that emerged from the riverbed after Statehood in 1959 would belong to the State.

State of Alaska, 167 IBLA 250 (Dec. 2, 2005).

Alaska
Alaska Native Claims Settlement Act

A BLM decision implicitly determining that lands within the Copper River were an “island” (and thus were situated above the ordinary high water mark at the time of
Alaska Statehood on January 3, 1959) will be set aside where the record does not contain evidence or analysis supporting that determination.

State of Alaska, 167 IBLA 250, (Dec. 2, 2005).

Alaska
Alaska Native Veteran Allotment

The Alaska Native Veterans Allotment Act, 43 U.S.C. § 1629g (2000), allows certain Alaska Natives who were on active military duty during a specific period of time to
apply for an allotment of not more than two parcels of Federal land totaling 160 acres or less under the Act of May 17, 1906, as amended, 43 U.S.C. §§ 270-1 through 270
3 (1970), as that Act was in effect before December 18, 1971. Allotments may be selected only from lands that were vacant, unappropriated, and unreserved on the date
the person eligible for the allotment first used and occupied the lands.

Larry M. Evanoff, 162 IBLA 62 (June 29, 2004).

Alaska
Alaska Native Veteran Allotment

BLM properly rejects an Alaska Native Veteran Allotment application, pursuant to the Alaska Native Veterans Allotment Act, 43 U.S.C. § 1629g (2000), when at the time
the Native initiated use and occupancy of claimed lands those lands were reserved as part of a National Forest, and thus not “vacant, unappropriated, and unreserved,” as
required by the Act.

Larry M. Evanoff, 162 IBLA 62 (June 29, 2004).

Alaska
Alaska Native Veteran Allotment

The Alaska Native Veterans Allotment Act, as amended, 43 U.S.C. § 1629g (2000), allows certain Alaska Natives who were on active military duty during a specific period
of time to apply for an allotment of not more than two parcels of Federal land totaling 160 acres or less under the Act of May 17, 1906, as amended, 43 U.S.C. §§ 270-1
through 270-3 (1970), as that Act was in effect before December 18, 1971. However, the lands applied for must be currently owned by the Federal government. If they are
not at the time the application is filed, the application is properly rejected.

Andrew Evan, et al., 164 IBLA 56 (Nov. 18, 2004).



Alaska
Alaska Native Veteran Allotment

The Alaska Native Veterans Allotment Act, as amended, 43 U.S.C. § 1629g (2000), allows certain Alaska Natives who were on active military duty during a specific period
of time to apply for an allotment of not more than two parcels of Federal lands totaling 160 acres or less under the Act of May 17, 1906, as amended, 43 U.S.C. §§ 270-1
through 270-3 (1970), as that Act was in effect before December 18, 1971. However, the lands applied for must be currently owned by the Federal government. If they are
not at the time the application is filed, the application is properly rejected under 43 C.F.R. § 2568.90(a) (1).

James Duley, 164 IBLA 172 (Dec. 13, 2004).

Alaska
Alaska Native Veteran Allotment

BLM properly rejects an Alaska Native Veteran Allotment application, pursuant to the Alaska Native Veterans Allotment Act, 43 U.S.C. § 1629g (2000), when at the time of
the filing of the application, the lands had previously been conveyed outside the ownership of the United States.

Herbert Dennis Ivey, 164 IBLA 232 (Jan. 6, 2005).

Alaska
Alaska Native Veteran Allotment

Section 905(a) (1) (A) of the Alaska National Interest Lands Conservation Act, 43 U.S.C. § 1634(a)(1)(A) (2000), providing for legislative approval of Alaska Native
allotment applications pending before the Department of the Interior on December 18, 1971, for land within the National Petroleum Reserve-Alaska, does not apply to an
Alaska Native Veteran allotment application filed pursuant to the Alaska Native Veterans Allotment Act, as amended, 43 U.S.C. § 1629g (2000), for land within that
reserve.

Bart G. Ahsogeak, et al., 167 IBLA 148 (Oct. 26, 2005).

Alaska
Alaska Native Veteran Allotment

BLM properly rejects an Alaska Native Veteran allotment application filed pursuant to the Alaska Native Veterans Allotment Act, as amended, 43 U.S.C. § 1629g (2000),
when, at the time the Native applicant initiated use and occupancy, the claimed lands were set apart and reserved as part of the National Petroleum Reserve-Alaska, and,
therefore, were not “vacant, unappropriated, and unreserved,” as required by the Act.

Bart G. Ahsogeak, et al, 167 IBLA 148 (Oct. 26, 2005).

Alaska
Alaska Native Veteran Allotment

BLM properly rejects an Alaska Native Veteran allotment application filed pursuant to the Alaska Native Veterans Allotment Act, as amended, 43 U.S.C. § 1629g (2000),
when the Alaska Native had applied for the same lands under the Act of May 17, 1906, as amended, 43 U.S.C. §§ 270-1 through 270-3 (1970), and the Department had
determined with finality that the Native did not establish qualifying use and occupancy of those lands.

John J. Estabrook, 167 IBLA 226 (Nov. 17, 2005).

Alaska
Alaska Native Veteran Allotment

When it passed section 306 of the Alaska Land Transfer Acceleration Act of 2004, amending 43 U.S.C. § 1629g(b) (2000), Congress acted with the manifest intent to
remove from the Department of Veterans Affairs the sole authority to determine whether a decedent, on whose behalf an application for an allotment under the Alaska
Native Veterans Allotment Act had been filed, died as a direct consequence of a wound received in action in South East Asia during the specified time period and vested in
the Secretary of the Interior the same authority to make such a determination “based on other evidence acceptable to the Secretary.” 43 C.F.R. § 2568.60(b) (2004), which
has not been amended to reflect the statutory change, does not prevent BLM, acting for the Secretary, from considering other evidence to make such a determination
without referring the matter to the Department of Veterans Affairs.

Alice Rock, et al., 168 IBLA 54 (Mar. 14, 2006).

Alaska
Alaska Native Veteran Allotment

When BLM rejects an Alaska Native Veterans Allotment Act application filed by a Special Administrator or Personal Representative of a deceased Native veteran because
the application and information filed in support thereof show that the deceased veteran is not eligible for an allotment under 43 U.S.C. § 1629g(b)(2) (A), amended by
section 306 of the Alaska Lands Transfer Acceleration Act of 2004, the due process rights of the applicant are protected by the right to appeal that determination to the
Board of Land Appeals.

Alice Rock, et al., 168 IBLA 54 (Mar. 14, 2006)
Alaska
Alaska Native Veteran Allotment

The Alaska Native Veterans Allotment Act, as amended, 43 U.S.C. § 1629g (2000), permits Alaska Natives who are veterans who served in the U.S. military under
prescribed circumstances between January 1, 1969, and December 31, 1971, an open season in which to apply for a Native allotment under the Act of May 17, 1906, the



Alaska Native Allotment Act, formerly codified at 43 U.S.C. §§ 270-1 through 270-3 (1970). BLM properly rejects a Native allotment application where the applicant began
use and occupancy on a date after the repeal of the Act of May 17, 1906. Allegations that use and occupancy began in 1973 or 1980 do not qualify an Alaska Native
veteran to apply for land “under the Act of May 17, 1906 . . . as such Act was in effect before December 18, 1971,” or make him a person who “would have been eligible
for an allotment under the Act of May 17, 1906.” 43 U.S.C. § 1629g(a)(1) and (b)(1)(A) (2000).

Burkher M. Ivanoff, Evan Nick, 169 IBLA 83 (May 23, 2006).

Alaska
Alaska Native Veteran Allotment

The Alaska Native Veterans Allotment Act, as amended, 43 U.S.C. § 1629g (2000), provided an opportunity to those who may have missed the deadline to apply for

a Native allotment pursuant to the Alaska Native Allotment Act of May 17, 1906, formerly codified at 43 U.S.C. § 270-1 through 270-3 (1970); it did not extend an
opportunity to relitigate principles well settled under the 1906 Act. An assertion that independent use and occupancy potentially exclusive of others began in 1980 does
not qualify an Alaska Native veteran to apply for land “under the Act of May 17, 1906 . . . as such Act was in effect before December 18, 1971,” or make him a person who
“would have been eligible for an allotment under the Act of May 17, 1906.” 43 U.S.C. § 1629g(a)(1) and (b)(1)(A) (2000).

David O. Osterback, 169 IBLA 230 (June 29, 2006).

Alaska
Alaska Native Veteran Allotment

The Alaska Native Veterans Allotment Act, 43 U.S.C. § 1629g (2000), allows Alaska Natives who were on active military duty during a specific period of time to apply for
an allotment under the Alaska Native Allotment Act of May 17, 1906, as amended, formerly codified at 43 U.S.C. §§ 270-1 through 270-3 (1970), as that Act was in effect
before December 18, 1971. Allotments may be selected only from lands that were vacant, unappropriated, and unreserved on the date the person eligible for the allotment
first used and occupied the lands.

Irving P. Sheldon, 169 IBLA 276 (July 27, 2006).

Alaska
Alaska Native Veteran Allotment

Presidential Proclamation 37 (Aug. 20, 1902) reserved from settlement, entry, or sale certain described public lands in Alaska for the Alexander Archipelago Forest Reserve
(later merged into the Tongass National Forest). One seeking an Alaska Native Veteran Allotment for lands within that forest reservation may not rely on the possession
and occupancy of relatives predating the Proclamation as excepting the lands from that reservation, as such possession and occupancy amounted only to an inchoate
preference right.

Irving P. Sheldon, 169 IBLA 276 (July 27, 2006).

Alaska
Alaska Native Veteran Allotment

BLM properly rejects an application pursuant to the Alaska Native Veterans Allotment Act, 43 U.S.C. § 1629g (2000), when, at the time the Alaska Native veteran initiated
use and occupancy of the claimed lands, those lands were reserved as part of a National Forest, and thus were not “vacant, unappropriated, and unreserved,” as required
by the Act of May 17, 1906.

Irving P. Sheldon, 169 IBLA 276 (July 27, 2006).

Alaska
Alaska Native Veteran Allotment

BLM properly rejects an Alaska Native veteran allotment application, pursuant to the Alaska Native Veterans Allotment Act, as amended, 43 U.S.C. § 1629g (2000), after
notifying the applicant that it found “correctable errors,” when the applicant fails to make the corrections within the specified time. 43 C.F.R. § 2568.81.

Andrey Mandregan, Jr., 170 IBLA 19 (Aug. 30, 2006).
Alaska

Alaska Native Veteran Allotment
The purpose of the requirement that a Native applicant file an Alaska Native veteran allotment application, pursuant to the Alaska Native Veterans Allotment Act, as
amended, 43 U.S.C. § 1629g (2000), “with a sufficient description to identify the lands” is to allow BLM to determine both whether the applicant is qualified and whether
the land is available for conveyance. 43 C.F.R. § 2568.78; 43 C.F.R. § 2091.0-5; 43 C.F.R. § 2568.80; 43 C.F.R. § 2568.90.
Andrey Mandregan, Jr., 170 IBLA 19 (Aug. 30, 2006).
Alaska

Alaska Native Veteran Allotment
In order to be eligible for an allotment under the Alaska Native Veterans Allotment Act (ANVAA), as amended, 43 U.S.C. § 1629g (2000), an applicant must have filed an
application between July 31, 2000, and January 31, 2002, with the BLM Alaska State Office in Anchorage, Alaska. An applicant who delivered an application to a different
bureau or office is not eligible unless BLM’s Alaska State Office received the application by January 31, 2002, or the envelope containing that application is postmarked by

that date.

John Jones, 170 IBLA 281 (Oct. 30, 2006).

Alaska



Alaska Native Veteran Allotment

BLM properly rejects an application under the Alaska Native Veterans Allotment Act, as amended, 43 U.S.C. § 1629g (2000), if it was postmarked after January 31, 2002,
absent a persuasive explanation supported by satisfactory corroborating evidence, typically by a postal official.

John Jones, 170 IBLA 281 (Oct. 30, 2006).

Alaska
Alaska Native Veteran Allotment
Deceased Veteran

When it passed section 306 of the Alaska Land Transfer Acceleration Act of 2004, amending 43 U.S.C. § 1629g(b) (2000), Congress acted with the manifest intent to
remove from the Department of Veterans Affairs the sole authority to determine whether a decedent, on whose behalf an application for an allotment under the Alaska
Native Veterans Allotment Act had been filed, died as a direct consequence of a wound received in action in South East Asia during the specified time period and vested in
the Secretary of the Interior the same authority to make such a determination “based on other evidence acceptable to the Secretary.” 43 C.F.R. § 2568.60(b) (2004), which
has not been amended to reflect the statutory change, does not prevent BLM, acting for the Secretary, from considering other evidence to make such a determination
without referring the matter to the Department of Veterans Affairs.

Alice Rock, et al., 168 IBLA 54 (Mar. 14, 2006).

Alaska
Alaska Native Veteran Allotment
Deceased Veteran

When BLM rejects an Alaska Native Veterans Allotment Act application filed by a Special Administrator or Personal Representative of a deceased Native veteran because
the application and information filed in support thereof show that the deceased veteran is not eligible for an allotment under 43 U.S.C. § 1629g(b) (2) (A), amended by
section 306 of the Alaska Lands Transfer Acceleration Act of 2004, the due process rights of the applicant are protected by the right to appeal that determination to the
Board of Land Appeals.

Alice Rock, et al., 168 IBLA 54 (Mar. 14, 2006).

Alaska
Land Grants and Selections

Even after a hearing by an Administrative Law Judge, the Board has authority to conduct de novo review of a record in the context of a decision involving an applicant for
a Native allotment. This authority includes all the powers which the Secretary would have in making the initial decision.

United States v. Heirs of Harry McKinley, 169 IBLA 184 (June 27, 2006).

Alaska
Land Grants and Selections

The fact that a Native allotment application had been rejected without an APA hearing does not necessarily establish that the application is properly reinstated under
section 905(a) of ANILCA, 43 U.S.C. § 1634(a) (2000). Mere application for a parcel of land, without occupancy, does not establish a preference right for the land under
the Native Allotment Act of 1906. Where a 1909 application was not premised on occupancy, no evidence of occupancy was identified, an applicant received notice of
termination in 1922 under then-prevailing procedures, and no objection was raised then or subsequently, the applicant had not established a property right that was
terminated without due process requiring reinstatement of the application under the terms of Pence v. Kleppe, 529 F.2d 135 (9th Cir. 1976). Where the land was withdrawn
in between the date the application was denied and the date it was reinstated, an applicant would only have a right to the land if he had established, prior to withdrawal, a
preference right to it by occupancy.

United States v. Heirs of Harry McKinley, 169 IBLA 184 (June 27, 2006).

Alaska
Native Allotments

The legislative approval of certain pending Native allotment applications effected by section 905 of ANILCA, 43 U.S.C. § 1634 (1994), is constrained by the terms of that
statute. So long as legal title remains in the United States, an erroneous initial determination by BLM that an allotment application has been legislatively approved does not
deprive BLM of the authority to reconsider that determination and to conclude that the Native allotment application was not subject to legislative approval under the terms
of the statute.

Betty J. (Thompson) Bonin, 151 IBLA 16 (Oct. 20, 1999).
Alaska
Native Allotments
Notwithstanding the fact that lands embraced within a recreation and public purposes classification as of December 13, 1968, might never have been utilized for purposes
consistent with that classification, the existence of such classification prevented the land from being “unreserved on December 13, 1968,” within the meaning of section

905(a) of ANILCA and, therefore, allotments embracing such lands were not subject to legislative approval under ANILCA.

Betty J. (Thompson) Bonin, 151 IBLA 16 (Oct. 20, 1999).

Alaska
Native Allotments



Application of the principle of administrative finality involves jurisprudential rather than jurisdictional considerations. The doctrine of administrative finality will not be
invoked where to do so would result in a manifest injustice.

Betty J. (Thompson) Bonin, 151 IBLA 16 (Oct. 20, 1999).

Alaska
Native Allotments

Where the public land records have been noted to show that a specific parcel of land is not open to entry and settlement under the various public land laws, including the

Alaska Native Allotment Act, such lands are not available until such time as the notation is removed and the land restored to entry, even if the original notation was made
in error.

Betty J. (Thompson) Bonin, 151 IBLA 16 (Oct. 20, 1999).

Alaska
Native Allotments

A recreation and public purposes classification, issued pursuant to the Recreation Act of 1926, as amended, 43 U.S.C. § 869 (1994), segregates lands from entry and
settlement in conformity with its terms until such time as the classification is expressly revoked.

Betty J. (Thompson) Bonin, 151 IBLA 16 (Oct. 20, 1999).

Alaska

Native Allotments
The Board of Land Appeals will deny a request, filed in 1996, for a hearing on an assertion that qualifying personal use and occupancy of a parcel of land commenced prior
to July 17, 1961, where the record shows that the Native allotment applicant had initially sought the grant of the allotment based on allegations that qualifying personal
use and occupancy of the land had commenced in 1966 and had submitted an affidavit and witness statements attesting to this fact, and such application was rejected by
BLM in 1978 because the land had been segregated from entry and settlement as of July 17, 1961, and the allotment applicant then pursued an appeal to the Board in
which she maintained that qualifying personal use and occupancy commenced in 1966, which appeal was rejected in 1979.

Betty J. (Thompson) Bonin, 151 IBLA 16 (Oct. 20, 1999).
Alaska
Native Allotments
Under the provisions of section 905(d) of ANILCA, unless the lands sought by a Native allotment application are part of a project licensed under part I of the Federal Power
Act, lands within powersite withdrawals and classification are available for allotment, subject to certain conditions applicable where the occupancy commenced after the

withdrawal or classification.

Betty J. (Thompson) Bonin, 151 IBLA 16 (Oct. 20, 1999).

Alaska
Native Allotments

Qualifying substantial actual possession and use of land prior to its inclusion in a national forest was established by a preponderance of recorded evidence which included
a Native allotment application corroborated by other proof of use and occupancy beginning in 1901.

U.S. Department of Agriculture, Forest Service (Johnny P. Wilson), 152 IBLA 237 (May 1, 2000).
Alaska
Native Allotments

The Board will dismiss an appeal from a BLM decision rendered pursuant to the Stipulated Procedures for Implementation of Order approved by the Federal district court
in Aguilar v. United States, No. A76-271 (D. Alaska Feb. 9, 1983), as a decision rendered pursuant to those stipulations is final for the Department of the Interior.

Wassilie Roberts, Goodnews River Lodge, Inc., 153 IBLA 1 (July 11, 2000).
Alaska
Native Allotments

The issue of passage of title would be properly before the Board on the appeal by a Native of a BLM decision ruling that the land claimed by a Native had been conveyed to
a third party. However, that issue cannot be raised in an appeal to this Board from a determination rendered pursuant to the Aguilar proceedings.

Wassilie Roberts, Goodnews River Lodge, Inc., 153 IBLA 1 (July 11, 2000).
Alaska
Native Allotments
Legislative approval of a Native allotment application pursuant to section 905(a) of the Alaska National Interest Lands Conservation Act, 43 U.S.C. § 1643(a) (1994),
precludes any inquiry into whether the Native’s use and occupancy of the land was sufficient to entitle the Native to approval of the allotment, and BLM properly rejects a

regional selection application for a cemetery site/historical place to the extent it includes land within a legislatively approved Native allotment application.

Bristol Bay Native Corporation, 153 IBLA 309 (Sept. 28, 2000).



Alaska
Native Allotments

Where the State of Alaska fails to appeal a decision finding a native allotment to be legislatively approved the State may not subsequently challenge any of the predicate
facts determined by BLM in its initial decision.

State of Alaska Department of Transportation & Public Facilities, 154 IBLA 57 (Nov. 21, 2000).

Alaska
Native Allotments

A highway right-of-way grant for land which was withdrawn and the withdrawal then converted to an easement reserved for highway purposes is a valid existing right to
which a native allotment is subject, where the use and occupancy began after the land was withdrawn.

State of Alaska Department of Transportation & Public Facilities, 154 IBLA 57 (Nov. 21, 2000).

Alaska
Native Allotments

Under the doctrine of administrative finality—the administrative counterpart of the doctrine of res judicata—when a party has had an opportunity to obtain review within the
Department and no appeal was taken, or an appeal was taken and the decision was affirmed, the decision may not be reconsidered in later proceedings except upon a
showing of compelling legal or equitable reasons, such as violations of basic rights of the parties or the need to prevent an injustice.

Erling Skaflestad, Bonnie Skaflestad, 155 IBLA 141 (June 27, 2001).

Alaska
Native Allotments

A decision rejecting a Native allotment application in 1928, after notice to the applicant and an opportunity to provide further information, on the basis of a field
examination which disclosed no evidence of occupancy of the tract by the applicant prior to withdrawal of the land, becomes a final Departmental decision when no appeal
is taken. A request for reinstatement of the application filed in 1985, after valuable improvements have been placed on the land by a third party pursuant to a special use
permit, alleging use and occupancy by the applicant 100 years previously which does not appear from the record to have been at least potentially exclusive, does not
establish a fundamental injustice or inequity justifying an exception to the doctrine of administrative finality. In these circumstances, a BLM decision reinstating the
application and approving the allotment is properly reversed.

Erling Skaflestad, Bonnie Skaflestad, 155 IBLA 141 (June 27, 2001).

Alaska
Native Allotments

A BLM decision rejecting a request by a Native allotment applicant’s heirs to amend his allotment application, pursuant to section 905(c) of the Alaska National Interest
Lands Conservation Act, 43 U.S.C. § 1634(c) (1994), to describe other land is properly reversed when the preponderance of the evidence, adduced at a hearing, establishes
that the amended description conforms to what the applicant had originally intended to claim when applying.

Heirs of Setuck Harry, 155 IBLA 373 (Oct. 30, 2001).

Alaska
Native Allotments

The Alaska Native Allotment Act (formerly codified at 43 U.S.C. §§ 270-1 through 270-3 (1970)) was repealed by sec. 18(a) of the Alaska Native Claims Settlement Act,

43 U.S.C. § 1617(a) (1994), subject to applications pending before the Department of the Interior on December 18, 1971. A Departmental memorandum issued by
Assistant Secretary Jack O. Horton on October 18, 1973, which stated that Native allotment applications filed with a bureau, division, or agency of the Department on or
before December 18, 1971, would be considered “pending before the Department” on December 18, 1971, was consistent with section 18(a), created no new law, rights, or
duties limiting the eligibility of Native allotment applicants, and therefore is an interpretative rule and not subject to the notice and comment provisions of the APA,
5U.S.C. § 553 (1994).

Timothy Afcan, Sr., 157 IBLA 210 (Sept. 25, 2002).

Alaska
Native Allotments

Where on appeal from a BLM decision rejecting a Native allotment application because the application was not pending before the Department on December 18, 1971, the
Board determines that there is a question of fact whether the application was pending on that date, the Board will set aside the BLM decision and refer the case for a
hearing before an Administrative Law Judge. Evidence that a BIA employee may have accepted an allotment application prior to December 18, 1971, establishes a question
of fact as to whether the application was “pending before the Department” on that date.

Timothy Afcan, Sr., 157 IBLA 210 (Sept. 25, 2002).
Alaska
Native Allotments
Where an Alaska Native filed an application for allotment in 1970, and BLM substituted a lot for a parcel she claimed in her application and thereby rejected her claim

without notification to her of the reasons for the proposed rejection of her original claim, and without granting her the ability to submit written evidence or request a
hearing or adjudication, BLM has improperly deprived her of a property interest in her Native allotment application without due process of law.



Shirley Nielsen, 158 IBLA 26 (Dec. 3, 2002).

Alaska
Native Allotments

Application of the principle of administrative finality involves jurisprudential rather than jurisdictional considerations. The doctrine of administrative finality will not be
invoked where to do so would result in a manifest injustice.

Shirley Nielsen, 158 IBLA 26 (Dec. 3, 2002).

Alaska
Native Allotments

Pursuant to section 905(c) of ANILCA, 43 U.S.C. § 1634(c) (1994), where a protest has been filed to an amended land description submitted by a Native allotment
applicant to change a previous land description so as to correctly reflect the land originally intended, BLM must adjudicate the amended application to determine whether
or not the requirements of the Native Allotment Act of May 17, 1906, as amended, 43 U.S.C. §§ 270-1 through 270-3 (1970), have been met with respect to the amended
application. Only after this adjudication has been completed may section 905(b) of ANILCA, 43 U.S.C. § 1634(b) (1994), be invoked to resolve conflicts between over[]
lapping Native allotment applications.

Shirley Nielsen, 158 IBLA 26 (Dec. 3, 2002).

Alaska
Native Allotments

Section 905(b) of ANILCA, 43 U.S.C. § 1634(b) (1994), requires BLM to exercise its discretion to eliminate conflicts between two or more allotment applications which
exist due to overlapping land descriptions. Neither section 905(b) of ANILCA nor its legislative history permits BLM to mandate agreement where there is none, and any
agreement accepted by BLM must be, to the extent practicable, consistent with prior use of the allotted lands and beneficial to the affected parties.

Shirley Nielsen, 158 IBLA 26 (Dec. 3, 2002).

Alaska
Native Allotments

Where a Native allotment applicant has relinquished her claim, and the applicant provides convincing evidence that she relinquished a parcel in her allotment application
as a result of duress and misrepresentation, which evidence is supported by the record as a whole, the relinquishment may be found to be involuntary and unknowing, and
a violation of her right to due process of law.

Shirley Nielsen, 158 IBLA 26 (Dec. 3, 2002).

Alaska
Native Allotments

The Alaska Native Veterans Allotment Act, 43 U.S.C. 1629g (2000 Supp.), permits Alaska Natives who were veterans who served in the U.S. military under prescribed
circumstances between January 1, 1969, and December 31, 1971, an open season in which to apply for a Native allotment under the Act of May 17, 1906, the Alaska
Native Allotment Act, formerly codified at 43 U.S.C. §§ 270-1 through 270-3 (1970). BLM properly rejects a Native allotment application where the appellant’s military
service concluded in 1965.

George F. Jackson, 158 IBLA 305 (Mar. 19, 2003).

Alaska
Native Allotments

The Alaska Native Veterans Allotment Act, 43 U.S.C. § 1629g (2000), created an “open season” by declaring certain persons eligible (during a prescribed 18-month time
period) for an allotment totaling 160 acres or less under the Alaska Native Allotment Act. A person is eligible to select an allotment only if, inter alia, he or she is a veteran
who served during the period between January 1, 1969, and December 31, 1971. A BLM decision rejecting an allotment application filed pursuant to that provision
because the appellant’s military service concluded in 1968 will be affirmed, as the applicant is not eligible under the plain terms of the governing statute.

Robert P. Vlasoff, 158 IBLA 380 (Apr. 15, 2003).

Alaska
Native Allotments

A Native allotment application made pursuant to the Act of May 17, 1906, as amended, 43 U.S.C. §§ 270-1 through 270-3 (1970), is properly rejected where the applicant’s
heirs fail to overcome, by a preponderance of the evidence offered in a contest proceeding, the Government’s prima facie case that the applicant had failed to initiate
qualifying use and occupancy prior to the 1909 withdrawal of the land from entry under the 1906 Act, by substantially using and occupying the land to the potential
exclusion of others.

United States v. Heirs of Annie Davis, 159 IBLA 62 (May 13, 2003).
Alaska
Native Allotments

A Native allotment application made pursuant to the Act of May 17, 1906, as amended, 43 U.S.C. §§ 270-1 through 270-3 (1970), is properly rejected where the applicant
fails to overcome, by a preponderance of the evidence in a contest proceeding, the Government’s prima facie case that claimant had failed to substantially use and occupy



the land claimed, to the potential exclusion of others, for 5 years.

United States v. Violet N. Mack and Heir of Charlie Blatchford, Jr., 159 IBLA 83 (May 20, 2003).

Alaska
Native Allotments

Affidavits attesting to a timely filing of a Native allotment application on December 18, 1971, standing alone, may not be sufficient to establish that such filing occurred.
However, affidavits may be sufficient to raise a material factual question as to whether the application was timely filed.

Alice D. Brean, 159 IBLA 310 (July 14, 2003).

Alaska
Native Allotments

Where on appeal from a BLM decision rejecting a Native allotment application because the application was not pending before the Department on December 18, 1971, the
Board determines that there is a question of fact whether the application was pending on that date, the Board will set aside the BLM decision and refer the case for a
hearing before an Administrative Law Judge.

Alice D. Brean, 159 IBLA 310 (July 14, 2003).

Alaska
Native Allotments

A decision denying reinstatement of an Alaska Native allotment application is properly affirmed when no evidence of use and occupancy was filed with BLM as required by
regulation at 43 C.F.R. § 2561.1(f), because the application terminated as a matter of law. Although due process has been held to require notice and an opportunity for a
hearing before a Native allotment application is rejected on the ground of the sufficiency of the evidence of use and occupancy, no hearing is required when no evidence of
5 years of use and occupancy was tendered in support of the application and, hence, the application is deficient as a matter of law.

Robert F. Paul, Sr., 159 IBLA 357 (July 16, 2003).

Alaska
Native Allotments

An Alaska Native allotment application is deemed pending before the Department of the Interior on December 18, 1971, if it was filed in any bureau, division, or agency of
the Department on or before that date. Evidence of pendency before the Department on or before December 18, 1971, shall be satisfied by any bureau, division, or agency
time stamp, or by affidavit of any bureau, division, or agency officer that the application was received on or before December 18, 1971. If a signed declaration found in the
record and attributed to a BIA official indicates the application was filed timely but fails to give a basis for that conclusion, further examination as to this material fact is
necessary before the application can be accepted or rejected.

Robert F. Paul, Sr., 159 IBLA 357 (July 16, 2003).

Alaska
Native Allotments

When a Native allotment applicant alleges that he timely submitted allotment applications for two separate parcels of land with officials of the Bureau of Indian Affairs but
the Bureau of Land Management has no record of timely receiving the application for one of the parcels, the applicant will normally be afforded a fact-finding hearing in
which he may attempt to show that he did, in fact, make timely application for the parcel in question. However, when the applicant himself presents contradictory evidence
as to the filing of the application for the second parcel that undermines his claim that the application was timely filed, BLM properly rejects the application without a
hearing.

Gaither D. Paul, 160 IBLA 77 (Sept. 22, 2003).
Alaska
Native Allotments
Where on appeal from a BLM decision rejecting a Native allotment application because the application was not pending before the Department on December 18, 1971, the
Board determines that there is a question of fact whether the application was pending on that date, the Board will set aside the BLM decision and refer the case for a

hearing before an Administrative Law Judge.
Arthur John, 160 IBLA 211 (Dec. 3, 2003)
Alaska

Native Allotments

When a Native Allotment Act applicant does not respond to a Government contest complaint within 30 days, as required by 43 C.F.R. § 4.450-6, the Bureau of Land
Management properly takes the allegations of the complaint as admitted and rejects the application without a hearing, in accordance with 43 C.F.R. § 4.450-7.

Katherine E. Mathis, 160 IBLA 277 (Jan. 15, 2004).
Alaska
Native Allotments

Section 41 of the Alaska Native Claims Settlement Act (ANCSA), 43 U.S.C. § 1629 (2000), permitted a “person described in subsection (b)” an “Open Season for Certain
Alaska Native Veterans for Allotments,” during an 18-month period subsequent to its 1998 date of enactment. Those eligible to select an allotment under Section 41 are



“veterans” who served at least 6 months between January 1, 1969, and December 31, 1971, or enlisted or were drafted into military service after June 2, 1971, but before
December 3, 1971. 43 U.S.C. § 1629g(b) (1) (B) (2000).

James N. Frank, 161 IBLA 188 (Apr. 21, 2004).

Alaska
Native Allotments

Departmental regulation 43 C.F.R. § 2568.30 gives “veteran” the same meaning as that prescribed in 38 U.S.C. § 101 paragraph 2, which defines “veteran” as “a person
who served in the active military, naval, or air service, and who was discharged or released therefrom under conditions other than dishonorable.” 38 U.S.C. § 101 (2)
(2000). “Active military, naval, or air service” is defined as including active duty, any period of active duty for training during which the individual concerned was disabled
or died from a disease or injury incurred or aggravated in line of duty, and any period of inactive duty training during which the individual concerned was disabled or died
from an injury incurred or aggravated in line of duty or from a covered disease which occurred during such training. 38 U.S.C. § 101 (24) (2000); see also 38 C.F.R. § 3.6
(a) (2002).

James N. Frank, 161 IBLA 188 (Apr. 21, 2004).

Alaska
Native Allotments

“Active duty” generally means “full-time duty in the Armed Forces, other than active duty for training.” 38 C.F.R. § 3.6(b) (2002); see also 30 U.S.C. § 101 (21) (2000).
Persons serving in a reserve component of the military who have not been mustered into active duty in the Armed Forces are deemed to be in either active duty for
training, or inactive duty for training, depending upon the nature of the duty undertaken. 38 U.S.C. § 101 (22), (23) (2000); 38 C.F.R. § 3.6(c) (2002). Whether an
individual’s service constitutes active duty, active duty for training, or inactive duty for training must be reflected in relevant service department records.

James N. Frank, 161 IBLA 188 (Apr. 21, 2004).

Alaska
Native Allotments

A Native allotment applicant seeking to establish a preference right to an allotment of land withdrawn for a national forest prior to the time the allotment application was
filed must establish prior use and occupancy of the land. Such qualifying occupancy and use requires “substantially continuous” use and occupancy.

Bureau of Land Management v. Heirs of James Rudolph, Sr., 163 IBLA 252 (Oct. 27, 2004).

Alaska
Native Allotments

The Department of the Interior has no jurisdiction to adjudicate questions concerning title to land conveyed out of United States’ ownership. The Department may,
however, investigate to determine whether to recommend litigation to recover the land, and such investigation may be conducted in such manner as suits its own
convenience.

Lillian Pitka, Heirs of Alfred Jacobs, 164 IBLA 50 (Nov. 17, 2004).

Alaska
Native Allotments

The Aguilar Stipulations define the limited administrative mechanism used to conduct investigations of Native allotment applications involving lands conveyed out of
United States’ ownership.

Lillian Pitka, Heirs of Alfred Jacobs, 164 IBLA 50 (Nov. 17, 2004).

Alaska
Native Allotments

When BLM investigates a Native allotment application for land patented to a Native corporation and rejects the application because it was legally defective and incapable
of being corrected, pursuant to Aguilar Stipulation No. 1, the Board has no role in that process and an appeal of BLM’s decision is properly dismissed.

Lillian Pitka, Heirs of Alfred Jacobs, 164 IBLA 50 (Nov. 17, 2004).

Alaska

Native Allotments
Under the implementing regulations at 43 C.F.R. § 2568.50(f), an Alaska Native who does not reside in the State of Alaska is not eligible, as a matter of law, to select an
allotment pursuant to the Alaska Native Veterans Allotment Act, as amended, 43 U.S.C. § 1629g(b) (1) (2000).

Michael G. Dirgo, 165 IBLA 242 (Apr. 20, 2005).

Alaska
Native Allotments

A BLM decision rejecting a request by a Native allotment applicant to amend her allotment application to describe other land pursuant to section 905(c) of the Alaska
National Interest Lands Conservation Act, 43 U.S.C. § 1634(c) (2000), is properly affirmed when the preponderance of the evidence, adduced at a hearing on a
Government contest, establishes that the amended description does not identify land that the applicant had originally intended to claim.

United States v. Angeline Galbraith, 166 IBLA 84 (June 24, 2005).



Alaska
Native Allotments

Where, on appeal from a BLM decision rejecting a Native allotment application for untimeliness, appellant presents evidence consisting of her affidavit, attesting to timely
filing, and a map, purportedly identifying parcels of land claimed by Native applicants (including appellant), such evidence is sufficient to raise a factual question as to
whether appellant’s Native allotment application was pending before the Department on December 18, 1971. In such a situation, the Board will set aside the BLM decision
and refer the case for hearing before an Administrative Law Judge.

Hilma M. McKinnon, 166 IBLA 180 (July 12, 2005).

Alaska
Native Allotments

A BLM decision rejecting Alaska Native allotment applications because of lack of evidence showing that they were pending before the Department on or before
December 18, 1971, will be set aside and the matter referred to the Hearings Division for a hearing under 43 C.F.R. § 4.415 where an affidavit is submitted on appeal
stating that the applications were filed with the Bureau of Indian Affairs in November 1970, and where the record contains evidence lending credence to that assertion.

Fred T. Angasan, Clarence Kraun, 166 IBLA 239 (Aug. 3, 2005).

Alaska
Native Allotments

When the Government contests a Native allotment application, it bears the burden of going forward with evidence sufficient to establish a prima facie case that the Native
allotment applicant did not satisfy the use and occupancy requirements of the Act of May 17, 1906, as amended, 43 U.S.C. §§ 270-1 through 270-3 (1970), whereupon the
ultimate burden of persuasion rests with the applicant to overcome that case by a preponderance of the evidence. In determining whether the Government has established
a prima facie case, an administrative law judge may properly consider the evidence offered by the Government in its case-in-chief together with the evidence presented by
a Native village corporation, which, claiming an interest in the land at issue adverse to the applicant, had properly been allowed to intervene in support of the
Government’s position as a full party in the proceeding.

United States v. Heirs of Pat P. Pestrikoff, 167 IBLA 361 (Feb. 2, 2006).

Alaska
Native Allotments

An administrative law judge properly denies a Native allotment application when he correctly concludes that the evidence presented by the Government and the intervenor
at a hearing into the validity of the application, considered together, established a prima facie case that the applicant had not satisfied the use and occupancy requirements
of the Native Allotment Act, where the applicant, with full knowledge of the potential consequences of the decision, declines to offer any evidence rebutting that case
before the close of the hearing record.

United States v. Heirs of Pat P. Pestrikoff, 167 IBLA 361 (Feb. 2, 2006).

Alaska
Native Allotments

Where an applicant for a Native allotment voluntarily and knowingly relinquishes his application as to a portion of the lands applied for, he loses a portion of his
entitlement corresponding to the portion that he relinquishes.

Mack Wiehl (Heir of Alfred M. Wiehl), 169 IBLA 25 (May 3, 2006).

Alaska
Native Allotments

The Alaska Native Veterans Allotment Act, as amended, 43 U.S.C. § 1629g (2000), permits Alaska Natives who are veterans who served in the U.S. military under
prescribed circumstances between January 1, 1969, and December 31, 1971, an open season in which to apply for a Native allotment under the Act of May 17, 1906, the
Alaska Native Allotment Act, formerly codified at 43 U.S.C. §§ 270-1 through 270-3 (1970). BLM properly rejects a Native allotment application where the applicant began
use and occupancy on a date after the repeal of the Act of May 17, 1906. Allegations that use and occupancy began in 1973 or 1980 do not qualify an Alaska Native
veteran to apply for land “under the Act of May 17, 1906 as such Act was in effect before December 18, 1971,” or make him a person who “would have been eligible for an
allotment under the Act of May 17, 1906.” 43 U.S.C. § 1629g(a)(1) and (b)(1)(A) (2000).

Burkher M. Ivanoff, Evan Nick, 169 IBLA 83 (May 23, 2006).
Alaska

Native Allotments
The Alaska Native Veterans Allotment Act, as amended, 43 U.S.C. § 1629g (2000), provided an opportunity to those who may have missed the deadline to apply for
a Native allotment pursuant to the Alaska Native Allotment Act of May 17, 1906, formerly codified at 43 U.S.C. § 270-1 through 270-3 (1970); it did not extend an
opportunity to relitigate principles well settled under the 1906 Act. An assertion that independent use and occupancy potentially exclusive of others began in 1980 does
not qualify an Alaska Native veteran to apply for land “under the Act of May 17, 1906 as such Act was in effect before December 18, 1971,” or make him a person who

“would have been eligible for an allotment under the Act of May 17, 1906.” 43 U.S.C. § 1629g(a) (1) and (b)(1)(A) (2000).

David O. Osterback, 169 IBLA 230 (June 29, 2006).

Alaska



Native Allotments

The Alaska Native Veterans Allotment Act, 43 U.S.C. § 1629g (2000), allows Alaska Natives who were on active military duty during a specific period of time to apply for
an allotment under the Alaska Native Allotment Act of May 17, 1906, as amended, formerly codified at 43 U.S.C. §§ 270-1 through 270-3 (1970), as that Act was in effect
before December 18, 1971. Allotments may be selected only from lands that were vacant, unappropriated, and unreserved on the date the person eligible for the allotment
first used and occupied the lands.

Irving P. Sheldon, 169 IBLA 276 (July 27, 2006).

Alaska
Native Allotments

An Alaska Native Veteran Allotment application is properly rejected, as a matter of law, without the necessity for a hearing, where the applicant fails to allege, in his
application or anywhere in the record, that he initiated his qualifying use and occupancy under the 1906 Act before the 1968 withdrawal of the claimed lands from entry
under the 1906 Act, or that his use and occupancy was as an independent citizen acting on his own behalf, potentially exclusive of others, and not as a dependent child in
the company and under the supervision of a parent.

Irving P. Sheldon, 169 IBLA 276 (July 27, 2006).

Alaska
Native Allotments

BLM properly rejects an Alaska Native veteran allotment application, pursuant to the Alaska Native Veterans Allotment Act, as amended, 43 U.S.C. § 1629g (2000), after
notifying the applicant that it found “correctable errors,” when the applicant fails to make the corrections within the specified time. 43 C.F.R. § 2568.81.

Andrey Mandregan, Jr., 170 IBLA 19 (Aug. 30, 2006).

Alaska
Native Allotments

The purpose of the requirement that a Native applicant file an Alaska Native veteran allotment application, pursuant to the Alaska Native Veterans Allotment Act, as
amended, 43 U.S.C. § 1629¢g (2000), “with a sufficient description to identify the lands” is to allow BLM to determine both whether the applicant is qualified and whether
the land is available for conveyance. 43 C.F.R. § 2568.78; 43 C.F.R. § 2091.0-5; 43 C.F.R. § 2568.80; 43 C.F.R. § 2568.90.

Andrey Mandregan, Jr., 170 IBLA 19 (Aug. 30, 2006).

Alaska
Native Allotments

Section 3 of the Native Allotment Act requires that, in order to qualify for an allotment of up to 160 acres of land, a Native applicant must submit satisfactory proof that he
has engaged in “substantially continuous use and occupancy of the land for a period of five years.” 43 U.S.C. § 270-3 (1970). The Departmental regulation at 43 C.F.R. §
2561.0-5(a) states that such use and occupancy “contemplates the customary seasonality of use and occupancy by the applicant of any land used by him for his livelihood
and well-being and that of his family. Such use and occupancy must be substantial actual possession and use of the land, at least potentially exclusive of others, and not
merely intermittent use.” When land is withdrawn from appropriation under the Act, an applicant is required to show he initiated qualifying use and occupancy prior to the
withdrawal.

United States v. Frank R. Peterson, 170 IBLA 231 (Sept. 27, 2006).

Alaska
Native Allotments

In order to demonstrate that the land was used and occupied to the potential exclusion of others as required by 43 C.F.R. § 2561.0-5(a), a Native allotment applicant must
show that others knew or should have known that the applicant asserted a superior right to the land because he actually used or occupied the land and/or left behind
physical evidence of such use or occupancy, sufficient to put others on notice of the assertion of such a right, or because others acknowledged that assertion in some way.
The Native Allotment Act was not intended to allow individual Natives to acquire lands used in common.

United States v. Frank R. Peterson, 170 IBLA 231 (Sept. 27, 2006).

Alaska
Native Allotments

In order to be eligible for an allotment under the Alaska Native Veterans Allotment Act (ANVAA), as amended, 43 U.S.C. § 1629g (2000), an applicant must have filed an
application between July 31, 2000, and January 31, 2002, with the BLM Alaska State Office in Anchorage, Alaska. An applicant who delivered an application to a different
bureau or office is not eligible unless BLM’s Alaska State Office received the application by January 31, 2002, or the envelope containing that application is postmarked by
that date.

John Jones, 170 IBLA 281 (Oct. 30, 2006).

Alaska
Native Allotments

A decision of an administrative law judge finding that a Native allotment applicant’s use and occupancy before the date of withdrawal of land from appropriation was not
established by a preponderance of the evidence will be affirmed on appeal where the evidence fails to establish qualifying use and occupancy of any particular location
potentially exclusive of others that was substantially continuous in nature and not intermittent. Where evidence shows that the applicant’s use and occupancy, to the extent
it was qualifying, began at the earliest in 1953, but the land had been withdrawn from appropriation in 1952, the contestees did not preponderate. Where the evidence



failed to show that a claimant’s use would put others on notice of his superior claim, but rather indicates common use by large numbers of residents, potential exclusivity is
not shown.

United States v. Heirs of Harlan L. Mahle, 171 IBLA 330 (June 29, 2007).

Alaska
Native Allotments

Where BLM’s tentative approval of an Alaska State selection expressly excluded a Native allotment claim by its serial number and parcel designation, whether or not lands
were approved for or excluded from tentative approval depended on whether the lands were included in the plats of survey designating the claim. Where the State
selection pre-dated the filing of the Native allotment application, the lands in question were validly selected by the State, and were therefore not “unreserved” on
December 13, 1968. Accordingly, the applicant’s claim could not be legislatively approved under section 905(a)(1) or section 906(c) of ANILCA, but instead had to be
adjudicated pursuant to the requirements of the Native Allotment Act of May 17, 1906, ANCSA, and implementing regulations.

United States v. Heirs of Harlan L. Mahle, 171 IBLA 330 (June 29, 2007).

Alaska
Native Allotments

The right to amend a Native allotment application provided by section 905(c) of ANILCA, 43 U.S.C. § 1634(c) (2000), terminates by the adoption, after December 2, 1980,
of a plat of survey for either originally described or newly described land.

United States v. Heirs of Harlan L. Mahle, 171 IBLA 330 (June 29, 2007).

Alaska
Native Allotments

Where land described in a Native allotment application has been patented, the Aguilar Stipulated Procedures require a hearing before a BLM hearing officer, whose
decision is final for the Department and not subject to appeal to the Board of Land Appeals. Where the parcel only in part describes lands conveyed out of U.S. ownership
and a hearing on the entire parcel is required, Government contest procedures may properly be used. Despite the potential overlap in issues in such proceedings, the
fundamental character of the proceeding with respect to the patented land is no more than investigatory. Because the Aguilar procedures make no provision for review by
the Board of such an investigatory determination, the Board properly dismisses an appeal from the administrative law judge’s determination made pursuant to the Aguilar
Stipulated Procedures.

United States v. Heirs of Harlan L. Mahle, 171 IBLA 330 (June 29, 2007).

Alaska
Native Allotments

The regulations have always required a written and signed application, which must be filed with the Bureau of Land Management office having jurisdiction over the land
sought. More than a written declaration of the desire to apply for additional lands is necessary. Without a duly filed, written application in a form that identifies the entry
and lands sought, there is no proper basis for identifying and segregating lands and potentially defeating subsequent applications and entries. Where the applicant did not
file a new or amended application for additional lands identified as Parcels B and C prior to December 18, 1971, an application after that time constitutes a new
application under the Native Allotment Act which must be denied as a matter of law.

Heirs of Simeon Moxie, 172 IBLA 280 (Sept. 14, 2007).

Alaska
Navigable Waters

On the date of Alaska Statehood (Jan. 3, 1959), the State received title to submerged lands forming the bed of navigable rivers within its borders pursuant to the Equal
Footing Doctrine, as codified in the Submerged Lands Act of 1953, 43 U.S.C. § 1301 (2000). Lands situated in beds of navigable waterways in the State were not available
for selection by regional corporations, pursuant to the Alaska Native Claims Settlement Act. Nevertheless, the State could not receive title to a river “island” that was in
existence at the time of Statehood, as it was not then part of the bed of the navigable waterway. The question of whether land was an “island” in 1996 is not controlling, as
an “island” that emerged from the riverbed after Statehood in 1959 would belong to the State.

State of Alaska, 167 IBLA 250 (Dec. 2, 2005).

Alaska
Navigable Waters

“Island.” Through the evolution of American common law, the term “island” for purposes of surveying river boundaries has become defined as an upland area that is
surrounded by water when the river is at a stage known as the ordinary high water mark (OHWM). Because the definition of OHWM itself has become involved, an island
may be redefined as land that is surrounded by a line marked by the action of the water upon the soil of the island, such that the upland (woody types) vegetation is
removed by the constant action and presence of water over longer periods of time, and the character of the soil is altered as well. However, if an OHWM can be discerned
around a questioned gravel or sand bar (by means of woody vegetation present or other marks on the soil), the supposed bar must then be an island; a bare rock
protruding well above a reasonable ordinary high water mark might thus be an island even without vegetation.

State of Alaska, 167 IBLA 250 (Dec. 2, 2005).
Alaska
Navigable Waters

A BLM decision implicitly determining that lands within the Copper River were an “island” (and thus were situated above the ordinary high water mark at the time of
Alaska Statehood on January 3, 1959) will be set aside where the record does not contain evidence or analysis supporting that determination.



State of Alaska, 167 IBLA 250 (Dec. 2, 2005).

Alaska
Navigable Waters

Where BLM terminates seven public easements, which had been reserved to guarantee access to three lakes pursuant to section 17(b) of ANSCA, 43 U.S.C. § 1616(b)
(1976), on the basis of a determination that the lakes are non-navigable and not major waterways and therefore that the easements do not provide access to publicly
owned lands or major waterways, and the record does not support BLM’s determination, the Board will remand the cases to BLM. Should BLM wish to proceed with
decisions regarding the easements under 43 C.F.R. § 2650.4-7(a)(13), it must render an initial determination of navigability of the lakes as an aid to deciding whether the
easements may be terminated.

State of Alaska Louis and Marion Collier, 168 IBLA 334 (Apr. 6, 2006).

Alaska
Statehood Act

On the date of Alaska Statehood (Jan. 3, 1959), the State received title to submerged lands forming the bed of navigable rivers within its borders pursuant to the Equal
Footing Doctrine, as codified in the Submerged Lands Act of 1953, 43 U.S.C. § 1301 (2000). Lands situated in beds of navigable waterways in the State were not available
for selection by regional corporations, pursuant to the Alaska Native Claims Settlement Act. Nevertheless, the State could not receive title to a river “island” that was in
existence at the time of Statehood, as it was not then part of the bed of the navigable waterway. The question of whether land was an “island” in 1996 is not controlling, as
an “island” that emerged from the riverbed after Statehood in 1959 would belong to the State.

State of Alaska, 167 IBLA 250 (Dec. 2, 2005).

Alaska
Statehood Act

A BLM decision implicitly determining that lands within the Copper River were an “island” (and thus were situated above the ordinary high water mark at the time of
Alaska Statehood on January 3, 1959) will be set aside where the record does not contain evidence or analysis supporting that determination.

State of Alaska, 167 IBLA 250 (Dec. 2, 2005).

Alaska National Interest Lands Conservation Act
Duty of Department of the Interior to
Native Allotment Applicants

Where an Alaska Native filed an application for allotment in 1970, and BLM substituted a lot for a parcel she claimed in her application and thereby rejected her claim
without notification to her of the reasons for the proposed rejection of her original claim, and without granting her the ability to submit written evidence or request a

hearing or adjudication, BLM has improperly deprived her of a property interest in her Native allotment application without due process of law.

Shirley Nielsen, 158 IBLA 26 (Dec. 3, 2002).

Alaska National Interest Lands Conservation Act
Duty of Department of the Interior to
Native Allotment Applicants

Application of the principle of administrative finality involves jurisprudential rather than jurisdictional considerations. The doctrine of administrative finality will not be
invoked where to do so would result in a manifest injustice.

Shirley Nielsen, 158 IBLA 26 (Dec. 3, 2002).

Alaska National Interest Lands Conservation Act
Duty of Department of the Interior to
Native Allotment Applicants

Where a Native allotment applicant has relinquished her claim, and the applicant provides convincing evidence that she relinquished a parcel in her allotment application
as a result of duress and misrepresentation, which evidence is supported by the record as a whole, the relinquishment may be found to be involuntary and unknowing, and
a violation of her right to due process of law.
Shirley Nielsen, 158 IBLA 26 (Dec. 3, 2002).
Alaska National Interest Lands Conservation Act

Native Allotments
Under the provisions of section 905(d) of ANILCA, unless the lands sought by a Native allotment application are part of a project licensed under part I of the Federal Power
Act, lands within powersite withdrawals and classification are available for allotment, subject to certain conditions applicable where the occupancy commenced after the
withdrawal or classification.
Betty J. (Thompson) Bonin, 151 IBLA 16 (Oct. 20, 1999).
Alaska National Interest Lands Conservation Act

Native Allotments

The legislative approval of certain pending Native allotment applications effected by section 905 of ANILCA, 43 U.S.C. § 1634 (1994), is constrained by the terms of that



statute. So long as legal title remains in the United States, an erroneous initial determination by BLM that an allotment application has been legislatively approved does not
deprive BLM of the authority to reconsider that determination and to conclude that the Native allotment application was not subject to legislative approval under the terms
of the statute.

Betty J. (Thompson) Bonin, 151 IBLA 16 (Oct. 20, 1999).

Alaska National Interest Lands Conservation Act
Native Allotments

Notwithstanding the fact that lands embraced within a recreation and public purposes classification as of December 13, 1968, might never have been utilized for purposes
consistent with that classification, the existence of such classification prevented the land from being “unreserved on December 13, 1968,” within the meaning of section
905(a) of ANILCA and, therefore, allotments embracing such lands were not subject to legislative approval under ANILCA.

Betty J. (Thompson) Bonin, 151 IBLA 16 (Oct. 20, 1999).

Alaska National Interest Lands Conservation Act
Native Allotments

Application of the principle of administrative finality involves jurisprudential rather than jurisdictional considerations. The doctrine of administrative finality will not be
invoked where to do so would result in a manifest injustice.

Betty J. (Thompson) Bonin, 151 IBLA 16 (Oct. 20, 1999).

Alaska National Interest Lands Conservation Act
Native Allotments

Where the public land records have been noted to show that a specific parcel of land is not open to entry and settlement under the various public land laws, including the
Alaska Native Allotment Act, such lands are not available until such time as the notation is removed and the land restored to entry, even if the original notation was made
in error.

Betty J. (Thompson) Bonin, 151 IBLA 16 (Oct. 20, 1999).

Alaska National Interest Lands Conservation Act
Native Allotments

A recreation and public purposes classification, issued pursuant to the Recreation Act of 1926, as amended, 43 U.S.C. § 869 (1994), segregates lands from entry and
settlement in conformity with its terms until such time as the classification is expressly revoked.

Betty J. (Thompson) Bonin, 151 IBLA 16 (Oct. 20, 1999).

Alaska National Interest Lands Conservation Act
Native Allotments

The Board of Land Appeals will deny a request, filed in 1996, for a hearing on an assertion that qualifying personal use and occupancy of a parcel of land commenced prior
to July 17, 1961, where the record shows that the Native allotment applicant had initially sought the grant of the allotment based on allegations that qualifying personal
use and occupancy of the land had commenced in 1966 and had submitted an affidavit and witness statements attesting to this fact, and such application was rejected by
BLM in 1978 because the land had been segregated from entry and settlement as of July 17, 1961, and the allotment applicant then pursued an appeal to the Board in
which she maintained that qualifying personal use and occupancy commenced in 1966, which appeal was rejected in 1979.

Betty J. (Thompson) Bonin, 151 IBLA 16 (Oct. 20, 1999).

Alaska National Interest Lands Conservation Act
Native Allotments

Legislative approval of a Native allotment application pursuant to section 905(a) of the Alaska National Interest Lands Conservation Act, 43 U.S.C. § 1643(a) (1994),
precludes any inquiry into whether the Native’s use and occupancy of the land was sufficient to entitle the Native to approval of the allotment, and BLM properly rejects a
regional selection application for a cemetery site/historical place to the extent it includes land within a legislatively approved Native allotment application.

Bristol Bay Native Corporation, 153 IBLA 309 (Sept. 28, 2000).
Alaska National Interest Lands Conservation Act
Native Allotments
Under the doctrine of administrative finality--the administrative counterpart of the doctrine of res judicata--when a party has had an opportunity to obtain review within
the Department and no appeal was taken, or an appeal was taken and the decision was affirmed, the decision may not be reconsidered in later proceedings except upon a

showing of compelling legal or equitable reasons, such as violations of basic rights of the parties or the need to prevent an injustice.

Erling Skaflestad, Bonnie Skaflestad, 155 IBLA 141 (June 27, 2001).

Alaska National Interest Lands Conservation Act
Native Allotments

A decision rejecting a Native allotment application in 1928, after notice to the applicant and an opportunity to provide further information, on the basis of a field
examination which disclosed no evidence of occupancy of the tract by the applicant prior to withdrawal of the land, becomes a final Departmental decision when no appeal



is taken. A request for reinstatement of the application filed in 1985, after valuable improvements have been placed on the land by a third party pursuant to a special use
permit, alleging use and occupancy by the applicant 100 years previously which does not appear from the record to have been at least potentially exclusive, does not
establish a fundamental injustice or inequity justifying an exception to the doctrine of administrative finality. In these circumstances, a BLM decision reinstating the
application and approving the allotment is properly reversed.

Erling Skaflestad, Bonnie Skaflestad, 155 IBLA 141 (June 27, 2001).

Alaska National Interest Lands Conservation Act
Native Allotments

A BLM decision rejecting a request by a Native allotment applicant’s heirs to amend his allotment application, pursuant to section 905(c) of the Alaska National Interest
Lands Conservation Act, 43 U.S.C. § 1634(c) (1994), to describe other land is properly reversed when the preponderance of the evidence, adduced at a hearing, establishes
that the amended description conforms to what the applicant had originally intended to claim when applying.

Heirs of Setuck Harry, 155 IBLA 373 (Oct. 30, 2001).

Alaska National Interest Lands Conservation Act
Native Allotments

Pursuant to section 905(c) of ANILCA, 43 U.S.C. § 1634(c) (1994), where a protest has been filed to an amended land description submitted by a Native allotment
applicant to change a previous land description so as to correctly reflect the land originally intended, BLM must adjudicate the amended application to determine whether
or not the requirements of the Native Allotment Act of May 17, 1906, as amended, 43 U.S.C. §§ 270-1 through 270-3 (1970), have been met with respect to the amended
application. Only after this adjudication has been completed may section 905(b) of ANILCA, 43 U.S.C. § 1634(b) (1994), be invoked to resolve conflicts between over-
lapping Native allotment applications.

Shirley Nielsen, 158 IBLA 26 (Dec. 3, 2002).

Alaska National Interest Lands Conservation Act
Native Allotments

Section 905(b) of ANILCA, 43 U.S.C. § 1634(b) (1994), requires BLM to exercise its discretion to eliminate conflicts between two or more allotment applications which
exist due to overlapping land descriptions. Neither section 905(b) of ANILCA nor its legislative history permits BLM to mandate agreement where there is none, and any
agreement accepted by BLM must be, to the extent practicable, consistent with prior use of the allotted lands and beneficial to the affected parties.

Shirley Nielsen, 158 IBLA 26 (Dec. 3, 2002).

Alaska National Interest Lands Conservation Act
Native Allotments

A decision denying reinstatement of an Alaska Native allotment application is properly affirmed when no evidence of use and occupancy was filed with BLM as required by
regulation at 43 C.F.R. § 2561.1(f), because the application terminated as a matter of law. Although due process has been held to require notice and an opportunity for a
hearing before a Native allotment application is rejected on the ground of the sufficiency of the evidence of use and occupancy, no hearing is required when no evidence of
5 years of use and occupancy was tendered in support of the application and, hence, the application is deficient as a matter of law.

Robert F. Paul, Sr., 159 IBLA 357 (July 16, 2003).

Alaska National Interest Lands Conservation Act
Native Allotments

An Alaska Native allotment application is deemed pending before the Department of the Interior on December 18, 1971, if it was filed in any bureau, division, or agency of
the Department on or before that date. Evidence of pendency before the Department on or before December 18, 1971, shall be satisfied by any bureau, division, or agency
time stamp, or by affidavit of any bureau, division, or agency officer that the application was received on or before December 18, 1971. If a signed declaration found in the
record and attributed to a BIA official indicates the application was filed timely but fails to give a basis for that conclusion, further examination as to this material fact is
necessary before the application can be accepted or rejected.

Robert F. Paul, Sr., 159 IBLA 357 (July 16, 2003).

Alaska National Interest Lands Conservation Act
Native Allotments

A BLM decision rejecting a request by a Native allotment applicant to amend her allotment application to describe other land pursuant to section 905(c) of the Alaska
National Interest Lands Conservation Act, 43 U.S.C. § 1634(c) (2000), is properly affirmed when the preponderance of the evidence, adduced at a hearing on a
Government contest, establishes that the amended description does not identify land that the applicant had originally intended to claim.

United States v. Angeline Galbraith, 166 IBLA 84 (June 24, 2005).

Alaska National Interest Lands Conservation Act
Native Allotments

Section 905(a) (1) (A) of the Alaska National Interest Lands Conservation Act, 43 U.S.C. § 1634(a)(1)(A) (2000), providing for legislative approval of Alaska Native
allotment applications pending before the Department of the Interior on December 18, 1971, for land within the National Petroleum Reserve-Alaska, does not apply to an
Alaska Native Veteran allotment application filed pursuant to the Alaska Native Veterans Allotment Act, as amended, 43 U.S.C. § 1629g (2000), for land within that
reserve.

Bart G. Ahsogeak, et al., 167 IBLA 148 (Oct. 26, 2005).



Alaska National Interest Lands Conservation Act
Native Allotments

BLM properly rejects an Alaska Native Veteran allotment application filed pursuant to the Alaska Native Veterans Allotment Act, as amended, 43 U.S.C. § 1629g (2000),
when, at the time the Native applicant initiated use and occupancy, the claimed lands were set apart and reserved as part of the National Petroleum Reserve-Alaska, and,
therefore, were not “vacant, unappropriated, and unreserved,” as required by the Act.

Bart G. Ahsogeak, et al., 167 IBLA 148, 153 (Oct. 26, 2005).

Alaska National Interest Lands Conservation Act
Native Allotments

BLM properly rejects an Alaska Native Veteran allotment application filed pursuant to the Alaska Native Veterans Allotment Act, as amended, 43 U.S.C. § 1629g (2000),
when the Alaska Native had applied for the same lands under the Act of May 17, 1906, as amended, 43 U.S.C. §§ 270-1 through 270-3 (1970), and the Department had
determined with finality that the Native did not establish qualifying use and occupancy of those lands.

John J. Estabrook, 167 IBLA 226 (Nov. 17, 2005).

Alaska National Interest Lands Conservation Act
Native Allotments

Even after a hearing by an Administrative Law Judge, the Board has authority to conduct de novo review of a record in the context of a decision involving an applicant for
a Native allotment. This authority includes all the powers which the Secretary would have in making the initial decision.

United States v. Heirs of Harry McKinley, 169 IBLA 184, (June 27, 2006).

Alaska National Interest Lands Conservation Act
Native Allotments

The fact that a Native allotment application had been rejected without an APA hearing does not necessarily establish that the application is properly reinstated under
section 905(a) of ANILCA, 43 U.S.C. § 1634(a) (2000). Mere application for a parcel of land, without occupancy, does not establish a preference right for the land under
the Native Allotment Act of 1906. Where a 1909 application was not premised on occupancy, no evidence of occupancy was identified, an applicant received notice of
termination in 1922 under then-prevailing procedures, and no objection was raised then or subsequently, the applicant had not established a property right that was
terminated without due process requiring reinstatement of the application under the terms of Pence v. Kleppe, 529 F.2d 135 (9th Cir. 1976). Where the land was withdrawn
in between the date the application was denied and the date it was reinstated, an applicant would only have a right to the land if he had established, prior to withdrawal, a
preference right to it by occupancy.

United States v. Heirs of Harry McKinley, 169 IBLA 184 (June 27, 2006).

Alaska National Interest Lands Conservation Act
Native Allotments

Where BLM'’s tentative approval of an Alaska State selection expressly excluded a Native allotment claim by its serial number and parcel designation, whether or not lands
were approved for or excluded from tentative approval depended on whether the lands were included in the plats of survey designating the claim. Where the State
selection pre-dated the filing of the Native allotment application, the lands in question were validly selected by the State, and were therefore not “unreserved” on
December 13, 1968. Accordingly, the applicant’s claim could not be legislatively approved under section 905(a)(1) or section 906(c)

of ANILCA, but instead had to be adjudicated pursuant to the requirements of the Native Allotment Act of May 17, 1906, ANCSA, and implementing regulations.

United States v. Heirs of Harlan L. Mahle, 171 IBLA 330 (June 29, 2007).

Alaska National Interest Lands Conservation Act
Native Allotments

The right to amend a Native allotment application provided by section 905(c) of ANILCA, 43 U.S.C. § 1634(c) (2000), terminates by the adoption, after December 2, 1980,
of a plat of survey for either originally described or newly described land.

United States v. Heirs of Harlan L. Mahle, 171 IBLA 330 (June 29, 2007).

Alaska National Interest Lands Conservation Act
Native Allotments

Where land described in a Native allotment application has been patented, the Aguilar Stipulated Procedures require a hearing before a BLM hearing officer, whose
decision is final for the Department and not subject to appeal to the Board of Land Appeals. Where the parcel only in part describes lands conveyed out of U.S. ownership
and a hearing on the entire parcel is required, Government contest procedures may properly be used. Despite the potential overlap in issues in such proceedings, the
fundamental character of the proceeding with respect to the patented land is no more than investigatory. Because the Aguilar procedures make no provision for review by
the Board of such an investigatory determination, the Board properly dismisses an appeal from the administrative law judge’s determination made pursuant to the Aguilar
Stipulated Procedures.

United States v. Heirs of Harlan L. Mahle, 171 IBLA 330 (June 29, 2007).
Alaska Native Claims Settlement Act

Administrative Procedure
Applications



The Alaska Native Allotment Act (formerly codified at 43 U.S.C. §§ 270-1 through 270-3 (1970)) was repealed by sec. 18(a) of the Alaska Native Claims Settlement Act,

43 U.S.C. § 1617(a) (1994), subject to applications pending before the Department of the Interior on December 18, 1971. A Departmental memorandum issued by
Assistant Secretary Jack O. Horton on October 18, 1973, which stated that Native allotment applications filed with a bureau, division, or agency of the Department on or
before December 18, 1971, would be considered “pending before the Department” on December 18, 1971, was consistent with section 18(a), created no new law, rights, or
duties limiting the eligibility of Native allotment applicants, and therefore is an interpretative rule and not subject to the notice and comment provisions of the APA,
5U.S.C. § 553 (1994).

Timothy Afcan, Sr., 157 IBLA 210 (Sept. 25, 2002).

Alaska Native Claims Settlement Act
Administrative Procedure
Applications

Where on appeal from a BLM decision rejecting a Native allotment application because the application was not pending before the Department on December 18, 1971, the
Board determines that there is a question of fact whether the application was pending on that date, the Board will set aside the BLM decision and refer the case for a
hearing before an Administrative Law Judge. Evidence that a BIA employee may have accepted an allotment application prior to December 18, 1971, establishes a question
of fact as to whether the application was “pending before the Department” on that date.

Timothy Afcan, Sr., 157 IBLA 210 (Sept. 25, 2002).

Alaska Native Claims Settlement Act
Administrative Procedure
Applications

Where on appeal from a BLM decision rejecting a Native allotment application because the application was not pending before the Department on December 18, 1971, the
Board determines that there is a question of fact whether the application was pending on that date, the Board will set aside the BLM decision and refer the case for a
hearing before an Administrative Law Judge.

Alice D. Brean, 159 IBLA 310 (July 14, 2003).

Alaska Native Claims Settlement Act
Administrative Procedure
Applications

When a Native allotment applicant alleges that he timely submitted allotment applications for two separate parcels of land with officials of the Bureau of Indian Affairs but
the Bureau of Land Management has no record of timely receiving the application for one of the parcels, the applicant will normally be afforded a fact-finding hearing in
which he may attempt to show that he did, in fact, make timely application for the parcel in question. However, when the applicant himself presents contradictory evidence
as to the filing of the application for the second parcel that undermines his claim that the application was timely filed, BLM properly rejects the application without a
hearing.

Gaither D. Paul, 160 IBLA 77 (Sept. 22, 2003).

Alaska Native Claims Settlement Act
Administrative Procedure
Applications

Where on appeal from a BLM decision rejecting a Native allotment application because the application was not pending before the Department on December 18, 1971, the
Board determines that there is a question of fact whether the application was pending on that date, the Board will set aside the BLM decision and refer the case for a
hearing before an Administrative Law Judge.

Arthur John, 160 IBLA 211 (Dec. 3, 2003)

Alaska Native Claims Settlement Act
Appeals
Standing

Departmental regulation 43 C.F.R. § 4.410(b) limits standing to appeal a decision relating to a land selection pursuant to the Alaska Native Claims Settlement Act (ANCSA)
to parties claiming a property interest in land affected by the decision. The State of Alaska’s reversionary interest in land below the ordinary high water line, which it had
transferred to a municipal corporation on the understanding an easement to it had been reserved, and the State’s interest in submerged lands beyond the transferred land
together constitute a sufficient property interest to sustain the State’s standing to appeal a BLM decision determining that no public easement providing access to the
submerged lands had been reserved in an ANCSA land conveyance to a Native corporation.

State of Alaska, 167 IBLA 156 (Oct. 27, 2005).

Alaska Native Claims Settlement Act
Conveyances
Generally

A BLM decision determining that an easement segment was not reserved in the interim conveyance and patent conveying selected lands to a Native corporation will be
reversed where, although the easement language in the interim conveyance and in the patent do not explicitly describe the segment at issue and the maps associated with
the interim conveyance are ambiguous as to the existence of the easement, the map incorporated into the patent as part of the conformance process clearly depicts the
easement segment and establishes that the easement segment was reserved in the patent. The patent’s clear reservation of the easement segment precludes BLM from
determining that the easement segment never existed.

State of Alaska, 167 IBLA 156 (Oct. 27, 2005).



Alaska Native Claims Settlement Act
Conveyances
Cemetery Sites and Historical Places

BLM properly declines to consider a purported 1995 amendment of a Native historical place selection application, filed pursuant to section 14(h) (1) of the Alaska Native
Claims Settlement Act, as amended, 43 U.S.C. § 1613(h) (1) (2000), and 43 C.F.R. Subpart 2653, where the Native regional corporation fails to demonstrate that the
amendment is intended to correct an erroneous description of the land encompassing the site selected in the original application for a Native historical place.

Chugach Alaska Corporation, 169 IBLA 286 (Aug. 1, 2006).

Alaska Native Claims Settlement Act
Conveyances
Cemetery Sites and Historical Places

Legislative approval of a Native allotment application pursuant to section 905(a) of the Alaska National Interest Lands Conservation Act, 43 U.S.C. § 1643(a) (1994),
precludes any inquiry into whether the Native’s use and occupancy of the land was sufficient to entitle the Native to approval of the allotment, and BLM properly rejects a
regional selection application for a cemetery site/historical place to the extent it includes land within a legislatively approved Native allotment application.

Bristol Bay Native Corporation, 153 IBLA 309 (Sept. 28, 2000).

Alaska Native Claims Settlement Act
Conveyances
Cemetery Sites and Historical Places

A BLM decision approving a Native historical place application for conveyance under section 14(h)(1) of the Alaska Native Claims Settlement Act, as amended, 43 U.S.C. §
1613(h) (1) (2000), and 43 C.F.R. Subpart 2653, will be affirmed on appeal where error in BLM’s decision has not been established by a preponderance of the evidence.

United States Forest Service, 160 IBLA 1 (July 28, 2003).

Alaska Native Claims Settlement Act
Conveyances
Cemetery Sites and Historical Places

A BLM decision approving a Native historical place application for conveyance under section 14(h)(1) of the Alaska Native Claims Settlement Act, as amended, 43 U.S.C. §
1613(h) (1) (2000), and 43 C.F.R. Subpart 2653, will be affirmed on appeal where error in BLM’s decision has not been established by a preponderance of the evidence.

United States Forest Service, 167 IBLA 174 ( October 27, 2005).

Alaska Native Claims Settlement Act
Conveyances
Cemetery Sites and Historical Places

Section 14(h) (1) of the Alaska Native Claims Settlement Act, as amended, 43 U.S.C. § 1613(h) (1) (2000), permits amendment of a Native historical place application only
where the appropriate Native regional corporation identifies a distinguishable tract of land or area upon which occurred the significant Native historical event, which is
importantly associated with Native historical or cultural events or persons, or which was subject to the sustained historical Native activity originally justifying selection of
the site, the location of which was erroneously described in the application. See 43 C.F.R. § 2653.0-5(b), 43 C.F.R. § 2653.5

Chugach Alaska Corporation, 169 IBLA 286 (Aug. 1, 2006).

Alaska Native Claims Settlement Act
Conveyances
Easements

BLM properly refused to reserve an easement for a trail to provide access to public land where that land has been transferred into private ownership and therefore no
access to public lands or waters would be denied. A request for a site easement was also properly denied where the land sought for the easement had been transferred into

private ownership and where an approved site easement exists within 3 miles of the requested rest site.

State of Alaska, 153 IBLA 303 (Sept. 27, 2000).

Alaska Native Claims Settlement Act
Conveyances
Easements

Jurisdiction of the Board to consider an appeal is governed by Departmental appeal regulations at 43 C.F.R. Part 4. The failure to file an appeal within 30 days of receipt of
a decision reserving a public access easement under section 17(b) of the Alaska Native Claims Settlement Act requires dismissal of an appeal of that decision. Once a party

has had an opportunity to challenge such a decision, further consideration of the issue in a subsequent appeal is barred by administrative finality.

Seldovia Native Association, 161 IBLA 279 (May 12, 2004).

Alaska Native Claims Settlement Act



Conveyances
Interim Conveyance

The Board will dismiss an appeal from a BLM decision rendered pursuant to the Stipulated Procedures for Implementation of Order approved by the Federal district court
in Aguilar v. United States, No. A76-271 (D. Alaska Feb. 9, 1983), as a decision rendered pursuant to those stipulations is final for the Department of the Interior.

Wassilie Roberts, Goodnews River Lodge, Inc., 153 IBLA 1 (July 11, 2000).

Alaska Native Claims Settlement Act
Conveyances
Interim Conveyance

The issue of passage of title would be properly before the Board on the appeal by a Native of a BLM decision ruling that the land claimed by a Native had been conveyed to
a third party. However, that issue cannot be raised in an appeal to this Board from a determination rendered pursuant to the Aguilar proceedings.

Wassilie Roberts, Goodnews River Lodge, Inc., 153 IBLA 1 (July 11, 2000).

Alaska Native Claims Settlement Act
Conveyances
Interim Conveyance

A BLM decision determining that an easement segment was not reserved in the interim conveyance and patent conveying selected lands to a Native corporation will be
reversed where, although the easement language in the interim conveyance and in the patent do not explicitly describe the segment at issue and the maps associated with
the interim conveyance are ambiguous as to the existence of the easement, the map incorporated into the patent as part of the conformance process clearly depicts the
easement segment and establishes that the easement segment was reserved in the patent. The patent’s clear reservation of the easement segment precludes BLM from
determining that the easement segment never existed.

State of Alaska, 167 IBLA 156 (Oct. 27, 2005).

Alaska Native Claims Settlement Act
Conveyances
Native Groups

A Native group locality under Tanalian, Inc., 75 IBLA 316 (1983), includes both the land on which group members live and the greater area in which other residents lived
in relative proximity, as compared with the population density of lands beyond the area so designated. The factors of relative proximity, amenities, and other aspects of the
community are interrelated in a total balance in determining locality, and evidence of the extent to which residents of the area share common interests or concerns in the
local amenities, facilities, and services may be received as indicative of the geographic area of the locality.

Minchumina Natives, Inc. (On Judicial Remand), 153 IBLA 225 (Aug. 31, 2000).

Alaska Native Claims Settlement Act
Conveyances
Native Groups

A residence meets the requirement of “relative proximity,” as used in Tanalian Inc., 75 IBLA 316 (1983), where the evidence discloses that inclusion of the residence in the
locality would result in a significant break in population density beyond the limits of the locality as delineated so as to include the residence in question.

Minchumina Natives, Inc. (On Judicial Remand), 153 IBLA 225 (Aug. 31, 2000).

Alaska Native Claims Settlement Act
Conveyances
Native Groups

Under Tanalian Inc., 75 IBLA 316 (1983), evidence of the extent to which residents of an area share common interests or concerns in the local amenities, facilities, and
services is properly received as indicative of the geographic area of the locality.

Minchumina Natives, Inc. (On Judicial Remand), 153 IBLA 225 (Aug. 31, 2000).

Alaska Native Claims Settlement Act
Conveyances
Regional Conveyances

On the date of Alaska Statehood (Jan. 3, 1959), the State received title to submerged lands forming the bed of navigable rivers within its borders pursuant to the Equal

Footing Doctrine, as codified in the Submerged Lands Act of 1953, 43 U.S.C. § 1301 (2000). Lands situated in beds of navigable waterways in the State were not available

for selection by regional corporations, pursuant to the Alaska Native Claims Settlement Act. Nevertheless, the State could not receive title to a river “island” that was in

existence at the time of Statehood, as it was not then part of the bed of the navigable waterway. The question of whether land was an “island” in 1996 is not controlling, as
n “island” that emerged from the riverbed after Statehood in 1959 would belong to the State.

State of Alaska, 167 IBLA 250 (Dec. 2, 2005).
Alaska Native Claims Settlement Act

Conveyances
Regional Conveyances

A BLM decision implicitly determining that lands within the Copper River were an “island” (and thus were situated above the ordinary high water mark at the time of
Alaska Statehood on January 3, 1959) will be set aside where the record does not contain evidence or analysis supporting that determination.



State of Alaska, 167 IBLA 250 (Dec. 2, 2005).

Alaska Native Claims Settlement Act
Definitions
Generally

A Native group locality under Tanalian, Inc., 75 IBLA 316 (1983), includes both the land on which group members live and the greater area in which other residents lived
in relative proximity, as compared with the population density of lands beyond the area so designated. The factors of relative proximity, amenities, and other aspects of the
community are interrelated in a total balance in determining locality, and evidence of the extent to which residents of the area share common interests or concerns in the
local amenities, facilities, and services may be received as indicative of the geographic area of the locality.

Minchumina Natives, Inc. (On Judicial Remand), 153 IBLA 225 (Aug. 31, 2000).

Alaska Native Claims Settlement Act
Easements
Access

BLM properly refused to reserve an easement for a trail to provide access to public land where that land has been transferred into private ownership and therefore no
access to public lands or waters would be denied. A request for a site easement was also properly denied where the land sought for the easement had been transferred into
private ownership and where an approved site easement exists within 3 miles of the requested rest site.

State of Alaska, 153 IBLA 303 (Sept. 27, 2000).

Alaska Native Claims Settlement Act
Easements
Decision to Reserve

Jurisdiction of the Board to consider an appeal is governed by Departmental appeal regulations at 43 C.F.R. Part 4. The failure to file an appeal within 30 days of receipt of
a decision reserving a public access easement under section 17(b) of the Alaska Native Claims Settlement Act requires dismissal of an appeal of that decision. Once a party
has had an opportunity to challenge such a decision, further consideration of the issue in a subsequent appeal is barred by administrative finality.

Seldovia Native Association, 161 IBLA 279 (May 12, 2004).

Alaska Native Claims Settlement Act
Easements
Decision to Reserve

Departmental regulation 43 C.F.R. § 4.410(b) limits standing to appeal a decision relating to a land selection pursuant to the Alaska Native Claims Settlement Act (ANCSA)
to parties claiming a property interest in land affected by the decision. The State of Alaska’s reversionary interest in land below the ordinary high water line, which it had
transferred to a municipal corporation on the understanding an easement to it had been reserved, and the State’s interest in submerged lands beyond the transferred land
together constitute a sufficient property interest to sustain the State’s standing to appeal a BLM decision determining that no public easement providing access to the
submerged lands had been reserved in an ANCSA land conveyance to a Native corporation.

State of Alaska, 167 IBLA 156 (Oct. 27, 2005).

Alaska Native Claims Settlement Act
Easements
Decision to Reserve

A BLM decision determining that an easement segment was not reserved in the interim conveyance and patent conveying selected lands to a Native corporation will be
reversed where, although the easement language in the interim conveyance and in the patent do not explicitly describe the segment at issue and the maps associated with
the interim conveyance are ambiguous as to the existence of the easement, the map incorporated into the patent as part of the conformance process clearly depicts the
easement segment and establishes that the easement segment was reserved in the patent. The patent’s clear reservation of the easement segment precludes BLM from
determining that the easement segment never existed.

State of Alaska, 167 IBLA 156 (Oct. 27, 2005).

Alaska Native Claims Settlement Act
Easements
Public Easements

BLM properly refused to reserve an easement for a trail to provide access to public land where that land has been transferred into private ownership and therefore no
access to public lands or waters would be denied. A request for a site easement was also properly denied where the land sought for the easement had been transferred into
private ownership and where an approved site easement exists within 3 miles of the requested rest site.

State of Alaska, 153 IBLA 303 (Sept. 27, 2000).

Alaska Native Claims Settlement Act

Native Land Selections
Regional Selections

On the date of Alaska Statehood (Jan. 3, 1959), the State received title to submerged lands forming the bed of navigable rivers within its borders pursuant to the Equal



Footing Doctrine, as codified in the Submerged Lands Act of 1953, 43 U.S.C. § 1301 (2000). Lands situated in beds of navigable waterways in the State were not available

for selection by regional corporations, pursuant to the Alaska Native Claims Settlement Act. Nevertheless, the State could not receive title to a river “island” that was in

existence at the time of Statehood, as it was not then part of the bed of the navigable waterway. The question of whether land was an “island” in 1996 is not controlling, as
n “island” that emerged from the riverbed after Statehood in 1959 would belong to the State.

State of Alaska, 167 IBLA 250 (Dec. 2, 2005).

Alaska Native Claims Settlement Act
Native Land Selections
Regional Selections

A BLM decision implicitly determining that lands within the Copper River were an “island” (and thus were situated above the ordinary high water mark at the time of
Alaska Statehood on January 3, 1959) will be set aside where the record does not contain evidence or analysis supporting that determination.

State of Alaska, 167 IBLA 250 (Dec. 2, 2005).

Alaska Native Claims Settlement Act
Native Land Selections
Village Selections

Although the Board has discretionary authority to order a hearing before an administrative law judge, it normally will order a hearing when an appellant presents an issue
of material fact requiring resolution through the introduction of testimony and other evidence not readily obtainable through ordinary appeals procedures. Where an
appellant seeks to elicit testimony which could not be probative of whether lands constituted the “smallest practicable tract . . . enclosing land actually used in connection
with the administration of [a] Federal installation,” within the meaning of ANCSA section 3(e), the Board will not order a hearing to determine whether the lands were
public lands withdrawn for Native village selection under ANCSA section 11(a)(1). 43 U.S.C. §§ 1602(e) and 1610(a)(1) (2000).

Kawerak, Inc., 165 IBLA 94 (Mar. 18, 2005).

Alaska Native Claims Settlement Act
Native Land Selections
Village Selections

While the effect of the issuance of a patent by the United States is to transfer the legal title from the United States and to remove from the jurisdiction of the Department
the consideration of all disputed questions concerning the rights to lands, that rule is not without qualification, and in a case involving the Secretary of the Interior’s special
fiduciary responsibility to Alaska Natives, it has been held that the Department retains the responsibility of making an initial determination as to the validity of a Native
allotment claim to patented land as a prerequisite to deciding whether or not the Government should bear the burden of going forward with a suit to annul the patent and
thereby restore adjudicatory jurisdiction over the land in question to the Department. However, when an individual, who does not stand in any special legal relationship
with the Department, seeks to overturn an Alaska Native village eligibility determination approved by the Secretary, which has been the basis for transfer of lands to the
village corporation, and the individual has no conflicting claim to the lands, the rationale for the exception does not exist.

Omar Stratman v. Leisnoi, Inc., 157 IBLA 302 (Oct. 29, 2002).

Alaska Native Claims Settlement Act
Native Land Selections
Village Selections

A party who claims a property interest in land affected by a BLM decision approving for conveyance land that has been selected by a Native village corporation and who
has participated in administrative proceedings leading to that decision has a right of appeal to the Board under 43 C.F.R. § 4.410(b) (2002)

Kawerak, Inc., 165 IBLA 94 (Mar. 18, 2005).

Alaska Native Claims Settlement Act
Native Land Selections
Village Selections

The acquisition and holding of a parcel of land by the United States under the terms of the Reindeer Industry Act of 1937 and the subsequent use of that land by BIA for
BIA teacher housing did not constitute a “valid existing right” that precluded the land from being withdrawn for purposes of Native village selection under ANCSA section
11(a)(1), 43 U.S.C. § 1610(a)(1) (2000).

Kawerak, Inc., 165 IBLA 94 (Mar. 18, 2005).
Alaska Native Claims Settlement Act
Native Land Selections

Village Selections

Lands acquired by the United States under the Reindeer Industry Act of 1937 have been available as public lands for withdrawal for selection by a Native village
corporation under ANCSA sections 3(e) and 11(a) (1). 43U.S.C. §§ 1602 (e) and 1610 (a) (1) (2000).

Kawerak, Inc., 165 IBLA 94 (Mar. 18,2005).
Alaska Native Claims Settlement Act
Navigable Waters
Where BLM terminates seven public easements, which had been reserved to guarantee access to three lakes pursuant to section 17(b) of ANSCA, 43 U.S.C. < 1616(b)

(1976), on the basis of a determination that the lakes are non-navigable and not major waterways and therefore that the easements do not provide access to publicly
owned lands or major waterways, and the record does not support BLM’s determination, the Board will remand the cases to BLM. Should BLM wish to proceed with



decisions regarding the easements under 43 C.F.R. § 2650.4-7(a)(13), it must render an initial determination of navigability of the lakes as an aid to deciding whether the
easements may be terminated.

State of Alaska, Louis and Marion Collier, 168 IBLA 334 (Apr. 6, 2006).

Alaska Native Claims Settlement Act
Primary Place of Residence
Criteria

In order for a Native Alaskan to obtain a primary place of residence under section 14(h) (5) of the Alaska Native Claims Settlement Act, 43 U.S.C. § 1613(h)(5) (2000),
among other requirements, the land claimed must have been used and occupied by the claimant as of August 31, 1971, and located on land unreserved and
unappropriated under the public land laws on the date the application was filed. An application for a primary place of residence must be rejected where the lands applied
for were withdrawn from entry under the authority of section 17(d) of ANCSA on the date the application was filed, and where those lands Owere subsequently included in
the Wild and Scenic River System.

Joan A. (Anagick) Johnson, 159 IBLA 121 (May 22, 2003).

Alaska Native Claims Settlement Act
Village Eligibility

While the effect of the issuance of a patent by the United States is to transfer the legal title from the United States and to remove from the jurisdiction of the Department
the consideration of all disputed questions concerning the rights to lands, that rule is not without qualification, and in a case involving the Secretary of the Interior’s special
fiduciary responsibility to Alaska Natives, it has been held that the Department retains the responsibility of making an initial determination as to the validity of a Native
allotment claim to patented land as a prerequisite to deciding whether or not the Government should bear the burden of going forward with a suit to annul the patent and
thereby restore adjudicatory jurisdiction over the land in question to the Department. However, when an individual, who does not stand in any special legal relationship
with the Department, seeks to overturn an Alaska Native village eligibility determination approved by the Secretary, which has been the basis for transfer of lands to the
village corporation, and the individual has no conflicting claim to the lands, the rationale for the exception does not exist.

Omar Stratman v. Leisnoi, Inc., 157 IBLA 302 (Oct. 29, 2002).

Alaska Native Claims Settlement Act

Village Eligibility
Suits by the United States to vacate and annul any patent must, in accordance with 43 U.S.C. § 1166 (1994), be brought within six years after the date of issuance of such
patents. Where land conveyances to an Alaska Native village corporation were made by patents and interim conveyances more than six years ago and title has been quieted
in that corporation, the statutory limitation bars further Departmental involvement at any level, regardless of the possible merits of a challenge to the village’s eligibility by
an individual with no special relationship to the Department and no adverse claim to any of the land transferred to the Native village corporation.

Omar Stratman v. Leisnoi, Inc., 157 IBLA 302 (Oct. 29, 2002).

Animal Damage Control
In deciding whether to authorize the reintroduction of big game wildlife on Federal lands, using predator control deemed necessary to the optimal success of the
reintroduction effort, BLM is not required to consider the alternative of going forward with reintroduction without any such control, and did not violate section 102(2) (E)
of the National Environmental Policy Act of 1969, as amended, 42 U.S.C. § 4332(2) (E) (2000), by failing to address that alternative.
Escalante Wilderness Project, 163 IBLA 235 (Oct. 25, 2004).
Appeals

Generally
A motion to dismiss an appeal of the record of decision approving a coal bed methane project for lack of standing based on the assertion that the appellant is not adversely
affected because the decision does not approve any on-the-ground operations will be denied when the decision approves a massive development on public lands with on[]
the-ground consequences.
William E. Love, 151 IBLA 309 (Jan. 13, 2000).
Appeals

Generally

The Board will properly decline to rule on a request for an advisory opinion.

Bowers Oil and Gas, Inc., 152 IBLA 12 (Feb. 24, 2000).

Appeals
Generally

When BLM imposes a condition of approval to an operator’s request to plug and abandon a well, in order to protect a fresh water zone from contamination by gas or saline
water from deeper formations, and the operator asserts that such a condition is unnecessary, the operator must show by a preponderance of the evidence that the condition

is excessive in order to prevail.

Grynberg Petroleum Co., 152 IBLA 300 (June 8, 2000).

Appeals



Generally

When, on the basis of differing interpretations of the same geological data, the operator of an oil and gas well and BLM disagree on the proper procedure to be used in
plugging and abandoning an oil and gas well, the Secretary is entitled to rely on the reasoned opinions and conclusions of his technical experts in the field, absent a
showing by a preponderance of the evidence that such opinions are erroneous.

Grynberg Petroleum Co., 152 IBLA 300 (June 8, 2000).

Appeals
Generally

Upon receipt of an appeal, BLM is required to forward to the Board the complete, original Administrative Record, including all original documentation. A decision may be
set aside and remanded when the record does not allow review of the basis upon which the decision was made or the documentation does not support the factual findings
placed at issue by the appeal.

Silverado Nevada, Inc., 152 IBLA 313 (June 22, 2000).

Appeals

Generally
Where an operator requested State Director Review of a District Office letter responding to its demand for a decision on its plan of operations, and such letter offered
several courses of action, including completing review of the original mining plan of operations, the State Director could have denied review as premature. However,
where the State Director issues a decision which affirms that the plan of operations cannot be processed as it was submitted and allows the operator 30 days to decide to
modify the plan or suggest other alternatives to the proposed plan of operations or the plan shall be deemed denied, the State Director’s decision constitutes an appealable
decision.

Mount Royal Joint Venture, 153 IBLA 90 (July 31, 2000).

Appeals
Generally

Where, after receiving a letter from BLM advising that it will resume processing a proposed mining plan of operations, an appellant contends that BLM in the past had
deliberately delayed taking action thereon, appellant’s allegations will be rejected as moot.

Mount Royal Joint Venture, 153 IBLA 90 (July 31, 2000).
Appeals
Generally
When an appeal is filed with the Board of Land Appeals, subject matter jurisdiction is lodged with the Board, suspending the authority of the deciding official to exercise
further decisionmaking jurisdiction over matters directly relating to the subject of the appeal. However, it does not have the effect of suspending the deciding official’s
authority to act on matters that are functionally independent from the subject of the appeal.
McMurry Oil Co., 153 IBLA 391 (Oct. 11, 2000).
Appeals

Generally

An appeal of a decision implementing a land exchange is properly dismissed as moot when it is filed after legal title to the land has been transferred, BLM no longer has
jurisdiction over the lands transferred out of Government ownership, and appellant’s requested relief cannot be afforded.

Michael V. McLucas, 154 IBLA 42 (Nov. 2, 2000).
Appeals
Generally

Where the State of Alaska fails to appeal a decision finding a native allotment to be legislatively approved the State may not subsequently challenge any of the predicate
facts determined by BLM in its initial decision.

State of Alaska Department of Transportation & Public Facilities, 154 IBLA 57 (Nov. 21, 2000).
Appeals
Generally
It is incumbent upon BLM to ensure that its decision is supported by a rational basis and that such basis is stated in the written decision, as well as being demonstrated in
the Administrative Record accompanying the decision. A BLM decision claiming trespass damages for the unauthorized use of 3 acres of public lands will be set aside and

the case remanded where neither the decision nor the case record provide any support for a finding that the trespass encompassed 3 acres.

Parkway Retail Centre, LLC, 154 IBLA 246 (Apr. 4, 2001).

Appeals
Generally

The Federal Oil and Gas Royalty Simplification and Fairness Act of 1996 provides that demands or orders are subject to the 33-month deadline for final decisions of



administrative appeals. A “demand” is an order to pay which has a reasonable basis to conclude that the obligation in the amount of the demand is due and owing. An
“order to pay” means a written order which (A) asserts a specific, definite, and quantified obligation claimed to be due, and (B) specifically identifies the obligation by
lease, production month and monetary amount of such obligation claimed to be due and ordered to be paid, as well as the reason such obligation is claimed to be due, but
such term does not include any other communication or action by or on behalf of the Secretary, including value determinations which do not contain mandatory or
ordering language.

Marathon Oil Company, 155 IBLA 27 (May 1, 2001).

Appeals
Generally

Where the Board has previously held that various millsites were null and void and that decision constitutes the final determination of the matter for the Department, the
correctness of that determination is not subject to attack before the Board in a collateral proceeding arising out of BLM’s actions in implementing the Board decision,
absent compelling legal or equitable considerations.

Robert C. Lefaivre, 155 IBLA 137 (June 20, 2001).

Appeals
Generally

Under 43 C.F.R. § 4.410(a), “[a]lny party to a case who is adversely affected by a [BLM] decision shall have a right of appeal to the Board.” An appeal brought by an
organization is properly dismissed where the organization fails to identify any members who had been adversely affected by BLM’s decision or where the person
representing the organization does not, in response to a challenge, produce evidence independent from his own declaration that he has authority to do so. However, where
the individual who filed both the protest and the appeal as a purported officer of the organization has been personally adversely affected by BLM’s decision, that individual
may be recognized as having filed an appeal on his or her own behalf.

Las Vegas Valley Action Committee et al., 156 IBLA 110 (Dec. 19, 2001).

Appeals
Generally

On appeal from a BLM decision authorizing a sand and gravel mining project, the Board may review whether BLM considered the potential impact to threatened and
endangered species or their habitat. However, it lacks jurisdiction to review the merits of a biological opinion issued by USFWS, as a result of consultation regarding a
species, which serves, in part, as a basis for BLM’s decision.

Sierra Club, Angeles Chapter, Santa Clarita Group, et al., 156 IBLA 144 (Jan. 8, 2002).

Appeals
Generally

The regulation at 43 C.F.R. § 4.470(b) is a codification of the doctrine of “administrative finality,” the administrative counterpart of res judicata, which normally precludes
reconsideration in a subsequent case of matters finally resolved for the Department in an earlier appeal. A precondition for the application of the doctrine is that the matter
raised in the subsequent proceeding was one distinctly put in issue and directly determined in the earlier appeal, as reflected in the language of 43 C.F.R. § 4.470(b)
providing that a party who fails to appeal a BLM final grazing decision be barred thereafter from challenging “the matters adjudicated in that final decision.” Where a party
failed to appeal a final BLM grazing decision rejecting his application for a grazing permit on the grounds that the permitted use he sought was not available (but not
mentioning cancellation of his grazing preference), that party’s successor-in-interest is not barred under 43 C.F.R. § 4.470(b) from appealing a subsequent final BLM
decision declaring the party’s grazing preference canceled for failure to comply with the notice requirements of 43 C.F.R. § 4110.2-3.

James G. Katsilometes v. Bureau of Land Management, 157 IBLA 230 (Oct. 4, 2002).

Appeals
Generally

A decision of an administrative law judge dismissing a grazing appeal for lack of standing is properly set aside where the party appealing is adversely affected by a BLM
final grazing decision rejecting his protest.

James G. Katsilometes v. Bureau of Land Management, 157 IBLA 230 (Oct. 4, 2002).
Appeals
Generally
Standing to appeal requires that a party to the case be adversely affected by a decision of the authorized officer. 43 C.F.R. § 4.410(a). An appeal of a recommendation by
the U.S. Fish and Wildlife Service to redefine the boundaries of an interim conveyance to enhance wildlife protection is properly dismissed in the absence of a decision
by BLM to implement the recommendation.
Nevada Outdoor Recreation Association, 158 IBLA 207 (Jan. 22, 2003).
Appeals

Generally

Upon the filing of an appeal, it is incumbent upon BLM to forward the complete, original case file to the Board within the time frame and manner provided by BLM Manual
1841.15A

Terrence Timmins, 158 IBLA 318 (Mar. 26, 2003).

Appeals
Generally



Under 43 C.F.R. § 4.410(a), a party to a case who is adversely affected by a BLM decision has a right of appeal to the Board. Where an organization commented on an
environmental assessment and protested a finding of no significant impact, and submitted affidavits of members showing that they would be adversely affected by a BLM
decision, the Board will not dismiss the appeal for lack of standing.

Southern Utah Wilderness Alliance, 159 IBLA 220 (June 16, 2003).

Appeals
Generally

The timely filing of a notice of appeal is a jurisdictional requirement, and if an appeal is not timely filed, the Board of Land Appeals does not have jurisdiction to consider it
and, pursuant to 43 C.F.R. § 4.411(b), the officer issuing the decision must close the case. If an appeal is properly filed, however, the office issuing the decision loses
jurisdiction over the case and has no further authority to take any action on the subject matter of the appeal, until jurisdiction over it is restored by Board action disposing
of the appeal. Any adjudicative action taken by the office issuing the decision relating to the subject matter of the appeal after the filing of a timely appeal is a nullity since
the office will have acted without jurisdiction.

American Petroleum Energy Company, 160 IBLA 59 (Aug. 28, 2003).

Appeals
Generally

Pursuant to 43 C.F.R. § 4.411(b), “the notice of appeal must give the serial number or other identification of the case.” A timely filed notice of appeal that mistakenly uses
the docket number of an MMS matter involving a different appellant that was settled several years before the notice of appeal was submitted, but correctly identifies the
name of the party filing the appeal, the date of the order being appealed, and the nature of the order being appealed contains sufficient “other identification of the case” to
meet the regulatory requirement. An MMS decision dismissing the appeal as untimely based on the lack of a correct serial number is a nullity and will be vacated by the
Board.

American Petroleum Energy Company, 160 IBLA 59 (Aug. 28, 2003).

Appeals
Generally

When MMS issues an order to pay additional royalty, indicating that it is subject to immediate appeal, but places the order and bill for collection on hold pending
additional review, the appeal period for the order does not begin to run until MMS notifies the appellant that the hold has been lifted, and an MMS decision dismissing as
untimely an appeal to the Commissioner of Indian Affairs timely filed within 30 days of receipt of the notice of the lifting of the hold will be reversed and the case
remanded for adjudication of the merits of the appeal.

American Petroleum Energy Company, 160 IBLA 59 (Aug. 28, 2003).

Appeals
Generally

Under 43 C.F.R. § 4.410(a), a party to a case who is adversely affected by a BLM decision has a right of appeal to the Board. A party challenging a BLM decision to go
forward with a lease sale is not adversely affected by BLM’s failure to notify nominees of oil and gas leases of its decision 7 days prior to the sale, when the Instruction
Memorandum requires notice to the nominee at that juncture only if BLM decides to suspend leasing of the nominee’s chosen parcel. A party opposing the lease sale does
not have standing to champion the rights of a nominee for a lease, particularly when those rights were not implicated by BLM.

Southern Utah Wilderness Alliance, 160 IBLA 225 (Dec. 11, 2003).

Appeals
Generally

Under 43 C.F.R. § 4.411(a), a party to a case who is adversely affected by a decision of an officer of BLM may appeal to the Board of Land Appeals by filing a notice of
appeal in the office of the officer who made the decision within 30 days after the date of service. A notice of decision published by BLM in a newspaper, providing that an
appeal of the decision had to be filed “within 30 days after the publication of this notice,” does not establish a date of service from which the 30-day appeal period can be
calculated.

Oregon Natural Resources Council, Hells Canyon Preservation Council, 161 IBLA 323 (May 25, 2004).

Appeals
Generally

The procedures governing wildfire management decisions affecting forests are set forth at 43 C.F.R. § 5003.1(b). Appeals of such decisions are to the Board of Land
Appeals, which is required under 43 C.F.R. § 4.416 to decide such appeals within 60 days after all pleadings have been filed, and within 180 days after the appeal is filed.
Other BLM decisions governing or relating to forest management proceed through the protest and appeal process of 43 C.F.R. § 5003.1(a), 43 C.F.R. § 5003.2, and 43
C.F.R. § 5003.3.

Oregon Natural Resources Council, Hells Canyon Preservation Council, 161 IBLA 323 (May 25, 2004).

Appeals
Generally

When BLM provides in a decision record approving a fuels treatment project, and subsequent notice thereof, for a right of appeal to the Board of Land Appeals, pursuant to
43 C.F.R. Part 4, but explains on appeal that the project will be implemented through a timber sale contract and a stewardship contract and that the timber sale contract
will be subject to the protest and appeal procedures of 43 C.F.R. Subpart 5300, the Board will grant BLM’s motion to dismiss, as premature, an appeal of the decision
record, as it relates to activities to be conducted pursuant to a timber sale contract.



Oregon Natural Resources Council, Hells Canyon Preservation Council, 161 IBLA 323 (May 25, 2004).

Appeals
Generally

Under 43 C.F.R. § 5003.1(b), BLM may make a wildfire management decision effective immediately or on a date certain when it determines that “vegetation, soil, or other
resources on the public lands are at substantial risk of wildfire due to drought, fuels buildup, or other reasons, or at immediate risk of erosion or other damage due to
wildfire.” In the absence of such a determination, a wildfire management decision is automatically stayed in accordance with 43 C.F.R. § 4.21(a). Regardless, 43 C.F.R.

§ 4.21(b) clearly is applicable to wildfire management decisions whether or not such a decision is made effective immediately.

Oregon Natural Resources Council, Hells Canyon Preservation Council, 161 IBLA 323 (May 25, 2004).

Appeals
Generally

Proof that a document was faxed (evidenced by sender’s transmission log) is not the equivalent of proof of receipt. A request for State Director review is not considered
properly filed until received by the office of the appropriate State Director.

National Wildlife Federation et al., 162 IBLA 263 (Aug. 13, 2004).

Appeals
Generally

When wells that were the subject of a protest of the issuance of Applications for Permit to Drill have been drilled, the appeal ordinarily will be dismissed as moot because
there is no further relief that can be granted on appeal. Where the appeal raises issues which are capable of repetition and may yet evade review, the Board properly
determines to adjudicate the appeal even though the relief sought by an appellant cannot be granted for the particular event.

Colorado Environmental Coalition, The Wilderness Society, 165 IBLA 221 (Apr. 8, 2005).

Appeals
Generally

BLM has the general authority to carry out its management obligations without Board permission, but BLM has no jurisdiction unilaterally to reverse a decision under
appeal and grant relief. Instead, BLM should seek a remand of the matter and issue a new decision.

Benton C. Cavin, 166 IBLA 78 (June 22, 2005).

Appeals
Generally

The Board of Land Appeals decides appeals involving the use and disposition of public lands and their resources. The Board is without jurisdiction to decide survey disputes
that do not involve public lands or resources.

Benton C. Cavin, 166 IBLA 78 (June 22, 2005).

Appeals
Generally

When the decision of an administrative law judge declaring placer mining claims invalid was not stayed during the pendency of the appeal, there were no mining claims on
which mining operations could be conducted, and thus nothing to which a mining plan of operations could pertain. In these circumstances, a BLM decision revoking the
plans of operations for the invalid mining claims will be upheld. When the revocation of a plan of operations for an invalid mining claim is affirmed on appeal, an appeal of
an earlier BLM decision finding that operations exceeded the scope of the approved plan of operations and requiring the submission of a new plan of operations is properly
declared moot, and the appeal of that decision is properly dismissed as moot.

Pass Minerals, Inc., K. Ian Matheson, Kiminco, Inc., 168 IBLA 164 (Mar. 16, 2006).

Appeals
Generally

Under 43 C.F.R. § 4.411, a party to a case who is adversely affected by a decision of an officer of BLM may appeal to the Board of Land Appeals by filing a notice of appeal
in the office of the officer who made the decision within 30 days after the date of service. The Board has no jurisdiction to consider challenges to BLM actions raised after
the time for appealing those actions. To the extent those actions are raised as further evidence of the alleged error in a BLM decision properly appealed to the Board,
consideration of such evidence must attend a finding that BLM erred in undertaking the challenged action.

Defenders of Wildlife Wyoming Outdoor Council, 169 IBLA 117 (May 31, 2006).

Appeals
Generally

An Alaska Native Veteran Allotment application is properly rejected, as a matter of law, without the necessity for a hearing, where the applicant fails to allege, in his
application or anywhere in the record, that he initiated his qualifying use and occupancy under the 1906 Act before the 1968 withdrawal of the claimed lands from entry
under the 1906 Act, or that his use and occupancy was as an independent citizen acting on his own behalf, potentially exclusive of others, and not as a dependent child in
the company and under the supervision of a parent.



Irving P. Sheldon, 169 IBLA 276 (July 27, 2006).

Appeals
Generally

As a BLM decision concerning permissibility of occupancy of a mining claim is not a decision determining whether the claim is invalid due to lack of a discovery under the
Mining Law of 1872, the mining claimant is not entitled to a pre-decisional fact-finding hearing before an administrative law judge. The claimant’s due process rights are
fully protected by its right to appeal such decision to the Interior Board of Land Appeals.

Combined Metals Reduction Co., 170 IBLA 56 (Sept. 7, 2006).

Appeals
Generally

The requirement that there be “a decision of an officer” before an appeal can lie is essential. A decision either authorizes or prohibits an action affecting individuals who
have interests in the public lands. When an adverse impact on a party is contingent upon some future occurrence, or where the adverse impact is merely hypothetical, it is
premature for this Board to decide the matter. Where BLM has stated that it will finally decide certain issues at a future date, and identified factors that could influence its
decisionmaking or moot an appeal, there is presently no decision which could be appealed.

Geo-Energy Partners-1983 Ltd., 170 IBLA 99 (Sept. 14, 2006).

Appeals
Generally

When the Board has previously considered and rejected the same arguments urged in the present appeal, and an appellant does not file supplemental briefing to address
the impact of that earlier decision, appellant has not shown that the arguments expressly considered and rejected in the previous decision remain viable in these cases. In
such circumstances, the Board properly concludes that the earlier decision is dispositive.

Wyoming Outdoor Council, Wyoming Wildlife Federation, 170 IBLA 240 (Sept. 29, 2006).

Appeals
Generally

Parties to agency decisions are given the right to appeal in appropriate circumstances by regulation; failure to include an appeals paragraph in an agency decision does not
alter that right.

Devon Energy, et al., 171 IBLA 43 (Jan. 24, 2007).

Appeals
Generally

A “Dear Reporter Letter” issued by MMS to numerous Federal and Indian oil and gas lessees is not an appealable “order” under 30 C.F.R. Part 290, where the letter,
although occasionally cast in mandatory terms, does not “contain mandatory or ordering language” because it does not require immediate and specific action and does not
address any specific leases, gas volumes, treatment costs, or additional royalties due. The letter is properly seen only as generalized guidance on how Federal and Indian
lessees nationwide are expected to proceed concerning royalty due on coalbed methane. Unless and until MMS issues specific orders containing specific instructions to
specific lessees governing how they must compute, report, and/or pay royalty, among other actions, no appealable order has been issued under 30 C.F.R. Part 290.

Devon Energy, et al., 171 IBLA 43 (Jan. 24, 2007).

Appeals
Generally

Under 43 C.F.R. § 3809.806(a), if the BLM State Director does not make a decision within 21 days of receipt of a request for State Director review, the applicant is to
consider the request denied and may appeal the original BLM decision to the Board of Land Appeals. However, neither that regulation nor any other regulation in 43 C.F.R.
Subpart 3809 imposes any specific deadline for filing such an appeal.

Ferrell Anderson, 171 IBLA 289 (May 25, 2007).

Appeals
Generally

When, during the pendency of an appeal, the arguments raised by an appellant have been addressed in other Board decisions, or by Federal courts, whether or not the
appellant was a party thereto, or in other Board adjudication to which it was a party, and the appellant fails to show that those arguments remain viable, the Board may
dispose of such arguments in summary fashion.

Wyoming Outdoor Council, Biodiversity Conservation Alliance, 172 IBLA 289 (Sept. 20, 2007).

Appeals
Burden of Proof

The appropriate time for considering the potential impacts of oil and gas exploration and development is when BLM proposes to lease public lands for oil and gas purposes
because leasing, at least without no surface occupancy stipulations, constitutes an irreversible and irretrievable commitment to permit surface-disturbing activity, in some
form and to some extent. Where the environmental assessment (EA) of each parcel at issue shows that there is no serious promise of CBM development, the burden falls
upon the appellant to come forward with objective, countering evidence showing error in the EA’s conclusions, to demonstrate that BLM could not properly rely on the
RMP/EIS’s environmental analysis to support the decision to offer these parcels for sale. In light of the absence of any serious potential for CBM development on the
parcels, BLM could rely on the impacts analysis contained in the RMP to fulfill its pre-leasing NEPA obligation.



Wyoming Outdoor Council, et al., 164 IBLA 84 (Nov. 30, 2004).

Appeals
Jurisdiction

Since 30 C.F.R. Part 290 gives the Board jurisdiction only over appeals of decisions of the Director, MMS, a direct appeal to the Board of a decision of an MMS official will
be dismissed for lack of jurisdiction where the appellant has not first obtained review of the decision by the Director, MMS.

KMF Mineral Resources, Inc., 151 IBLA 35 (Oct. 21, 1999).

Appeals
Jurisdiction

The Office of Hearings and Appeals does not have authority to review the merits of biological opinions issued by the FWS under section 7 of the Endangered Species Act,
16 U.S.C. § 1536 (1994). BLM properly limits activity on a private inholding in a wilderness area where the limitations imposed are directed by an FWS biological opinion

in order to prevent adverse impacts on wildlife.

National Wildlife Federation, et al., Erik and Tina Barnes, 151 IBLA 104 (Nov. 24, 1999).

Appeals
Jurisdiction

The Board has no jurisdiction to review a BLM decision that there will be fire rehabilitation when that decision was made within the context of a land use plan. Therefore,
BLM need not consider a no-action alternative when it concludes that alternative is not in conformance with approved land use plans. However, the Board has jurisdiction

to review a BLM decision implementing the rehabilitation plan.

Southern Utah Wilderness Alliance, 154 IBLA 275 (Apr. 16, 2001).

Appeals
Jurisdiction

The Board of Land Appeals will not entertain an appeal when no effective relief can be afforded an appellant. Where a challenged interim decision has been superceded by
a final multiple use decision, this Board will decline to entertain the appeal with respect to the interim decision because no effective relief is available.

Von L. and Marian Sorensen v. Bureau of Land Management, 155 IBLA 207 (July 18, 2001).

Appeals
Jurisdiction

Where an appellant opposes BLM’s choice among alternatives in a record of decision on the basis of an environmental assessment and asks that the Board implement the
appellant’s choice of alternatives, the Board will not entertain the appeal when: (1) reversal would require a new NEPA process rather than implementation of appellant’s
choice and (2) a subsequent BLM decision has already supplanted the record of decision in question.

Von L. and Marian Sorensen v. Bureau of Land Management, 155 IBLA 207 (July 18, 2001).

Appeals
Jurisdiction

A well-recognized exception to the rule of mootness is that the Board will not dismiss an appeal when an issue raised by the appeal is capable of repetition, yet evading
review. A decision on appeal does not fall into this exception where the appellant did not appeal a subsequent BLM decision supplanting the decision at issue.

Von L. and Marian Sorensen v. Bureau of Land Management, 155 IBLA 207 (July 18, 2001).

Appeals
Jurisdiction

Departmental regulation 43 C.F.R. § 4.410 provides a right of appeal to the Board to any party adversely affected by a decision of an officer of the Bureau of Land
Management but not the agencies of other Departments. When BLM issues a decision approving issuance of an airport lease to enable the operator of an airport to extend
runways from land owned by the airport onto public land based in part on an environmental assessment approved by the Federal Aviation Administration, and the party
appealing BLM’s decision alleges injury arising from airport operations, that party will be deemed to have been adversely affected by the FAA decision rather than that of
BLM. On appeal, the Board will only consider those adverse effects and issues which the appellant has identified that have a nexus to BLM’s decision that is distinct from
the issues decided by the FAA.

Las Vegas Valley Action Committee et al., 156 IBLA 110 (Dec. 19, 2001).

Appeals
Jurisdiction

As an appellate tribunal, the Board of Land Appeals does not exercise supervisory authority over BLM except in the context of deciding an appeal over which the Board has
jurisdiction. The Board will decline to render advisory opinions on questions not involved in a properly-filed appeal.

Nevada Outdoor Recreation Association, 158 IBLA 207 (Jan. 22, 2003).

Appeals
Jurisdiction



A decision rejecting an Indian Allotment application is properly affirmed where the land sought to be entered has been classified for retention in public ownership in the
applicable resource management plan. The Board has no jurisdiction to review such a land-use plan or the classifications contained therein.

Jane Delorme, et al., 158 IBLA 260 (Feb. 3, 2003).

Appeals
Jurisdiction

Under 43 C.F.R. § 4.1281, any person who is or may be adversely affected by a written decision of the Director of OSM or his delegate may appeal to the Board, if the
decision specifically grants such right of appeal. A letter from OSM to a person who has filed a citizen complaint informing him of preliminary results of a reinvestigation of
his complaint relating to methane contamination of his water supply, which does not grant the right of appeal, is not an appealable decision under 43 C.F.R. § 4.1281.

Moses Tennant, 158 IBLA 293 (Mar. 11, 2003).

Appeals
Jurisdiction

An appeal from an OSM decision closing its reinvestigation of a citizen complaint relating to methane contamination because the complainant would not authorize OSM to
enter his property for the purposes of completing that reinvestigation will be affirmed when the appellant fails to establish any error in OSM’s decision.

Moses Tennant, 158 IBLA 293 (Mar. 11, 2003).

Appeals
Jurisdiction

Under the Endangered Species Act (ESA), BLM is obligated to ensure that an authorized action is not likely to jeopardize the continued existence of a threatened or
endangered species or result in the destruction or adverse modification of its habitat. The Act imposes the same obligation for species that have been proposed for listing.
Compliance with the ESA is also an element of complying with NEPA. In evaluating whether BLM took the requisite “hard look” at the environmental impacts of a proposed
action that NEPA requires, the Board properly considers whether BLM considered the potential impacts on listed or proposed species or their habitat that the ESA
mandates. However, the Board lacks jurisdiction to review the merits of a biological opinion issued by the U.S. Fish and Wildlife Service as a result of formal consultation
regarding a species, which opinion serves, in part, as a basis for BLM’s decisionmaking.

Wyoming Outdoor Council, James M. Walsh, 159 IBLA 388 (July 25, 2003).
Appeals
Jurisdiction
The Board does not have the delegated authority to review, reverse, reject, or amend proclamations issued by Presidents of the United States.

Richard D. Sawyer, 160 IBLA 158 (Oct. 22, 2003).

Appeals
Jurisdiction

Jurisdiction of the Board to consider an appeal is governed by Departmental appeal regulations at 43 C.F.R. Part 4. The failure to file an appeal within 30 days of receipt of
a decision reserving a public access easement under section 17(b) of the Alaska Native Claims Settlement Act requires dismissal of an appeal of that decision. Once a party
has had an opportunity to challenge such a decision, further consideration of the issue in a subsequent appeal is barred by administrative finality.

Seldovia Native Association, 161 IBLA 279 (May 12, 2004).

Appeals
Jurisdiction

Departmental regulations at 43 C.F.R. §§ 4.1(b)(3) and 4.410 provide a right of appeal to the Board to any party adversely affected by decisions of officers of the Bureau of
Land Management, not from decisions by agencies of other Departments. On appeal, a BLM decision to grant rights-of-way on public lands for communications facilities
designed to facilitate training operations at a military installation will be affirmed when, in accordance with section 102(2)(C) of the National Environmental Policy Act of
1969, as amended, 42 U.S.C. § 4332(2)(C) (2000), BLM has, in an environmental impact statement jointly prepared with the Department of the Navy, taken a hard look at
the potential significant environmental impacts of anticipated jet aircraft overflights and other military activities, and the appellant has failed to demonstrate that adverse
effects it has identified have a causal nexus to BLM’s decision.

Rural Alliance for Military Accountability, 163 IBLA 131 (Sept. 15, 2004).
Appeals
Jurisdiction
The Board does not have proper authority to oversee a State program approved by the Environmental Protection Agency under the Resource Conservation and Recovery
Act, and will not present a forum for arguments against the State’s exercise of such delegated authority. Where an appeal requires the Board to intervene in the State’s, or
EPA’s, implementation of authority under that statute, it will be dismissed.
Great Basin Mine Watch, 164 IBLA 87 (Sept. 26, 2003).
Appeals

Jurisdiction

The Board properly dismisses an appeal by a state from a decision of the Director, Minerals Management Service, granting an appeal by a lessee or its designee from an



MMS order to pay royalty on production from a Federal onshore oil and gas lease, because the regulations at 43 C.F.R. Part 4, Subpart J, which implement the time limits
and rule of decision of 30 U.S.C. § 1724(h) (2000), do not provide any opportunity for states to appeal from a decision of the Director, MMS, rescinding or modifying an
MMS or delegated state order under 30 C.F.R. § 290.108, and because 43 C.F.R. § 4.906(b)(3) specifically provides that, in the absence of an appeal by the lessee or its
designee, the MMS Director’s decision constitutes the final decision of the Department, thus depriving the Board of jurisdiction to entertain the appeal.

California State Controller, 166 IBLA 5 (May 18, 2005).

Appeals
Jurisdiction

The Board will dismiss an appeal, filed pursuant to 43 C.F.R. § 4.478(a), from an order of an administrative law judge granting or denying a petition for a stay of the effect
of a BLM grazing decision when the appellant challenging the stay order fails to comply with the general appeal regulations of the Board that require an appeal from a
decision of an administrative law judge to be filed within 30 days following the date of service of the decision on the appellant. In such circumstances, the Board is
deprived of jurisdiction to adjudicate the appeal.

Western Watersheds Project v. Bureau of Land Management, 166 IBLA 30 (June 9, 2005).

Appeals
Jurisdiction

The Board has no jurisdiction to review Bureau of Land Management policies outlined in a letter setting forth stated future plans with respect to applications it might
receive for use of a particular site, in the absence of an actual application pending before the agency upon which an appealable decision is rendered.

Rock Crawlers Association of America, 167 IBLA 232 (Nov. 23, 2005).
Appeals
Jurisdiction

As an appellate tribunal, the Board of Land Appeals does not exercise supervisory authority over BLM except in the context of deciding an appeal over which the Board has
jurisdiction. The Board will decline to render advisory opinions on questions not involved in a properly filed appeal.

Defenders of Wildlife Wyoming Outdoor Council, 169 IBLA 117 (May 31, 2006).

Appeals
Jurisdiction

A standard for identifying leasable minerals and classifying public lands for possible disposal, that was later used by BLM to identify potash enclaves under a subsequently
issued secretarial order is subject to challenge and review by the Interior Board of Land Appeals to determine whether BLM properly identified and periodically revised
such enclaves based upon its consideration of “existing technology and economics,” under and as required by the then applicable Secretarial Order, 51 Fed. Reg. 39425
(Oct. 28, 1986).

IMC Kalium Carlsbad, Inc., Potash Association of New Mexico; Yates Petroleum Corporation; Pogo Producing Company; Bureau of Land Management, 170 IBLA 25 (Sept. 7,
2006).

Appeals
Jurisdiction

An Administrative Law Judge has no authority to invalidate an otherwise valid BLM grazing trespass decision based on proof of improper motive on the part of a BLM
official or employee involved in the development or issuance of the decision.

Frank Robbins and High Island Ranch v. Bureau of Land Management, 170 IBLA 219 (Sept. 26, 2006).

Appeals
Jurisdiction

As a general rule, the Board of Land Appeals has authority to review decisions by BLM relating to the use and disposition of the public lands. See 43 C.F.R. §§ 4.1(b)(3),
4.410(a). However, the Board does not have jurisdiction to review appeals of decisions to approve or amend a resource management plan, which is designed to guide and

control future management actions.

Friends of Living Oregon Waters et al., 171 IBLA 271 (May 21, 2007).
Appeals

Jurisdiction
Whether the Board of Land Appeals exercises jurisdiction over a BLM action as an implementation decision depends upon the effect of that action. If it is in the nature of a
direction to BLM’s employees, so that an action would be required to produce an adverse effect, the Board does not have jurisdiction. Thus, a BLM decision adopting a
management plan providing for guidance and direction regarding recreation activities along a wild and scenic river is not within the jurisdiction of the Board of Land
Appeals because it does not implement those actions.
Friends of Living Oregon Waters et al., 171 IBLA 271 (May 21, 2007).
Appeals

Jurisdiction

Under 43 C.F.R. § 3809.806(a), if the BLM State Director does not make a decision within 21 days of receipt of a request for State Director review, the applicant is to



consider the request denied and may appeal the original BLM decision to the Board of Land Appeals. However, neither that regulation nor any other regulation in 43 C.F.R.
Subpart 3809 imposes any specific deadline for filing such an appeal.

Ferrell Anderson, 171 IBLA 289 (May 25, 2007).

Appeals
Mootness

When the decision of an administrative law judge declaring placer mining claims invalid was not stayed during the pendency of the appeal, there were no mining claims on
which mining operations could be conducted, and thus nothing to which a mining plan of operations could pertain. In these circumstances, a BLM decision revoking the
plans of operations for the invalid mining claims will be upheld. When the revocation of a plan of operations for an invalid mining claim is affirmed on appeal, an appeal of
an earlier BLM decision finding that operations exceeded the scope of the approved plan of operations and requiring the submission of a new plan of operations is properly
declared moot, and the appeal of that decision is properly dismissed as moot.

Pass Minerals, Inc., K. Ian Matheson, Kiminco, Inc., 168 IBLA 164 (Mar. 16, 2006).

Appeals
Standing

Under 43 C.F.R. § 4.410(a), in order to have standing to appeal a BLM decision dismissing a protest to the offering of multiple parcels at a competitive oil and gas lease
sale, the appellant must be a party to the case and be adversely affected by the dismissal decision. Dismissal of the protest establishes that the appellant is a party to the
case; however, the appellant may appeal the dismissal only as to those parcels for which it can establish that it is adversely affected.

Center for Native Ecosystems, Forest Guardians, 163 IBLA 86 (Sept. 7, 2004).

Appeals
Standing

The regulations at 43 C.F.R. § 4.410(d) provide that “[a] party to a case is adversely affected, as set forth in paragraph (a) of this section, when that party has a legally
cognizable interest, and the decision on appeal has caused or is substantially likely to cause injury to that interest.” While use of the land in question may constitute such a
legally cognizable interest, a legally cognizable interest must exist as of the time of issuance of the decision being appealed in order to have standing to appeal under

43 C.F.R. § 4.410(a). Thus, when an appellant asserts use of the land in question in support of its standing to appeal, the asserted use must have taken place on or before
the date of issuance of the decision being appealed.

Center for Native Ecosystems, Forest Guardians, 163 IBLA 86 (Sept. 7, 2004).

Appeals
Standing

In order to have a right to appeal a BLM decision, a person or organization must be a “party to a case” and must be “adversely affected” by the decision. 43 C.F.R. § 4.410
(a). A party may show adverse effect through evidence of use of the lands in question. A party may also show it is adversely affected by setting forth a legally cognizable
interest, in resources or in other land, affected by a decision and showing how the decision has caused or is substantially likely to cause injury to those interests. 43 C.F.R.
§ 4.410(d).

The Coalition of Concerned National Park Retirees, et al., 165 IBLA 79 (Mar. 14, 2005).

Appeals
Standing

An appellant must establish that he will, or is substantially likely to, suffer injury or harm to a legally cognizable interest in order to be adversely affected by a BLM
decision. The interest need not be an economic or a property interest and, generally, it is sufficient that an organization show that its members use the public land in
question. Stipulations and mitigation measures added to a permit may serve to minimize environmental impacts or prevent significant environmental impacts from
occurring, but do not mean that the action approved will have no effect on the land, waters, or wildlife of the area and, therefore, do not preclude an appellant from being
adversely affected by a decision to issue a permit to undertake the action.

Missouri Coalition for the Environment, Heartwood, 172 IBLA 226 (Sept. 5, 2007).

Application for Permit to Drill

Applications for permits to drill may be denied pursuant to the oil and gas lease stipulations of the Secretarial Order if BLM determines that contamination from oil and gas
drilling will occur, that such contamination cannot be prevented, and that this contamination will interfere with potash mining, result in undue potash waste, or constitute
a hazard to potash mining.

IMC Kalium Carlsbad, Inc., Potash Association of New Mexico; Yates Petroleum Corporation; Pogo Producing Company; Bureau of Land Management, 170 IBLA 25 (Sept. 7,
2006).

Applications and Entries
Generally

The Recreation and Public Purposes Act authorizes the Secretary, in his discretion, to sell or lease tracts of public lands for recreational or public purposes under certain
conditions. A Recreation and Public Purpose lease/purchase application properly may be rejected by BLM on the basis that the lands sought are not identified for disposal

in the applicable management plan.

Nevada Pacific Consortium, 158 IBLA 108 (Dec. 31, 2002).



Applications and Entries
Filing

The execution of an application for patent to a mining claim by an authorized representative, at a time when the applicants are physically within the land district in which
the mining claim is located and the applicants have no legal incapacity, is unauthorized and the application is invalid.

Salmon Creek Association, 151 IBLA 369 (Feb. 3, 2000).

Applications and Entries
Filing

The Alaska Native Allotment Act (formerly codified at 43 U.S.C. §§ 270-1 through 270-3 (1970)) was repealed by sec. 18(a) of the Alaska Native Claims Settlement Act,

43 U.S.C. § 1617(a) (1994), subject to applications pending before the Department of the Interior on December 18, 1971. A Departmental memorandum issued by
Assistant Secretary Jack O. Horton on October 18, 1973, which stated that Native allotment applications filed with a bureau, division, or agency of the Department on or
before December 18, 1971, would be considered “pending before the Department” on December 18, 1971, was consistent with section 18(a), created no new law, rights, or
duties limiting the eligibility of Native allotment applicants, and therefore is an interpretative rule and not subject to the notice and comment provisions of the APA,
5U.S.C. § 553 (1994).

Timothy Afcan, Sr., 157 IBLA 210 (Sept. 25, 2002).

Applications and Entries
Filing

Where on appeal from a BLM decision rejecting a Native allotment application because the application was not pending before the Department on December 18, 1971, the
Board determines that there is a question of fact whether the application was pending on that date, the Board will set aside the BLM decision and refer the case for a
hearing before an Administrative Law Judge. Evidence that a BIA employee may have accepted an allotment application prior to December 18, 1971, establishes a question
of fact as to whether the application was “pending before the Department” on that date.

Timothy Afcan, Sr., 157 IBLA 210 (Sept. 25, 2002).

Applications and Entries
Filing

Where on appeal from a BLM decision rejecting a Native allotment application because the application was not pending before the Department on December 18, 1971, the
Board determines that there is a question of fact whether the application was pending on that date, the Board will set aside the BLM decision and refer the case for a
hearing before an Administrative Law Judge.

Alice D. Brean, 159 IBLA 310 (July 14, 2003).

Applications and Entries
Filing

An Alaska Native allotment application is deemed pending before the Department of the Interior on December 18, 1971, if it was filed in any bureau, division, or agency of
the Department on or before that date. Evidence of pendency before the Department on or before December 18, 1971, shall be satisfied by any bureau, division, or agency
time stamp, or by affidavit of any bureau, division, or agency officer that the application was received on or before December 18, 1971. If a signed declaration found in the
record and attributed to a BIA official indicates the application was filed timely but fails to give a basis for that conclusion, further examination as to this material fact is
necessary before the application can be accepted or rejected.

Robert F. Paul, Sr., 159 IBLA 357 (July 16, 2003).

Applications and Entries
Filing

When a Native allotment applicant alleges that he timely submitted allotment applications for two separate parcels of land with officials of the Bureau of Indian Affairs but
the Bureau of Land Management has no record of timely receiving the application for one of the parcels, the applicant will normally be afforded a fact-finding hearing in
which he may attempt to show that he did, in fact, make timely application for the parcel in question. However, when the applicant himself presents contradictory evidence
as to the filing of the application for the second parcel that undermines his claim that the application was timely filed, BLM properly rejects the application without a
hearing.

Gaither D. Paul, 160 IBLA 77 (Sept. 22, 2003).
Applications and Entries
Filing
Where on appeal from a BLM decision rejecting a Native allotment application because the application was not pending before the Department on December 18, 1971, the
Board determines that there is a question of fact whether the application was pending on that date, the Board will set aside the BLM decision and refer the case for a
hearing before an Administrative Law Judge.
Arthur John, 160 IBLA 211 (Dec. 3, 2003).
Applications and Entries
Filing

Where, on appeal from a BLM decision rejecting a Native allotment application for untimeliness, appellant presents evidence consisting of her affidavit, attesting to timely



filing, and a map, purportedly identifying parcels of land claimed by Native applicants (including appellant), such evidence is sufficient to raise a factual question as to
whether appellant’s Native allotment application was pending before the Department on December 18, 1971. In such a situation, the Board will set aside the BLM decision
and refer the case for hearing before an Administrative Law Judge.

Hilma M. McKinnon, 166 IBLA 180 (July 12, 2005).
Applications and Entries

Filing
A BLM decision rejecting Alaska Native allotment applications because of lack of evidence showing that they were pending before the Department on or before
December 18, 1971, will be set aside and the matter referred to the Hearings Division for a hearing under 43 C.F.R. § 4.415 where an affidavit is submitted on appeal
stating that the applications were filed with the Bureau of Indian Affairs in November 1970, and where the record contains evidence lending credence to that assertion.
Fred T. Angasan, Clarence Kraun, 166 IBLA 239 (Aug. 3, 2005).
Applications and Entries

Filing
The regulations have always required a written and signed application, which must be filed with the Bureau of Land Management office having jurisdiction over the land
sought. More than a written declaration of the desire to apply for additional lands is necessary. Without a duly filed, written application in a form that identifies the entry
and lands sought, there is no proper basis for identifying and segregating lands and potentially defeating subsequent applications and entries. Where the applicant did not
file a new or amended application for additional lands identified as Parcels B and C prior to December 18, 1971, an application after that time constitutes a new

application under the Native Allotment Act which must be denied as a matter of law.

Heirs of Simeon Moxie, 172 IBLA 280 (Sept. 14, 2007).

Appraisals
An appraisal will not be set aside unless an appellant shows error in the method of appraisal or shows by convincing evidence that the value is excessive. Where BLM
attempts to implement the comparable use method of valuation by using a master appraisal, the Board will uphold the BLM decision where the record contains sufficient

detail to show that the specific material at issue matches the representative material.

El Rancho Pistachio, 152 IBLA 87 (Mar. 29, 2000).

Appraisals
A BLM decision increasing rental rate above the schedule rent because the appraised rent exceeds the schedule rent by more than a factor of five will be vacated and the
case remanded for reappraisal where the appraisal fails to establish sufficient familiarity with the communication site being appraised and the communication uses

thereon.

Kitchens Productions, Inc., 152 IBLA 336 (June 23, 2000).

Appraisals
Where an appraisal determined fair market rental value based on analysis of Los Angeles Basin Data and comparable telecommunication site leases but did not disclose any
of the particulars of such data, thereby precluding independent verification of the lease data, effective challenge as to the accuracy of the data and appraisal, and

meaningful review by the Board, a BLM decision increasing rental based on an appraisal is properly vacated and remanded for reappraisal.

Kitchens Productions, Inc., 152 IBLA 336 (June 23, 2000).

Appraisals
It is incumbent upon BLM to ensure that its decision is supported by a rational basis, and that such basis is stated in the written decision and is demonstrated in the
administrative record accompanying the decision. The recipient of the decision is entitled to a reasoned and factual explanation providing a basis for understanding and

accepting the decision or, alternatively, for appealing and disputing it before the Board.

Kitchens Productions, Inc., 152 IBLA 336 (June 23, 2000).

Appraisals

BLM’s fair market value determination will be affirmed if the appellant does not demonstrate error in the appraisal method or otherwise present convincing evidence that
the fair market value determination is erroneous. Where there is no showing of error in BLM’s appraisal method, it normally must be rebutted by another appraisal.

Factory Homes Outlet, 153 IBLA 83 (July 28, 2000).

Appraisals

A BLM appraisal of the fair market rental value of a right-of-way for a petroleum byproducts removal plant site will be affirmed where the appraisal was based on a market
survey of comparable rentals and the right-of-way holder has neither demonstrated error in that methodology nor shown that the resulting rental charges are excessive.

Wesfrac, Inc., 153 IBLA 164 (Aug. 22, 2000).

Appraisals



An annual rental charge for a right-of-way will be affirmed where an analysis of the record establishes that the BLM decision setting the rental was in accordance with the
underlying appraisal on which the new rental was based and an adequate explanation for BLM’s actions is provided.

Southern California Sunbelt Developers, Inc., 154 IBLA 115 (Jan. 12, 2001).

Appraisals

A BLM determination of the fair market value of the use of public land, both authorized and unauthorized, will be set aside where the value is based on a rental estimate
which explicitly states that an appraisal is necessary if the case is controversial and the record establishes that the matter has been controversial from the outset.

Sydney Dowton, 154 IBLA 222 (Mar. 30, 2001).

Appraisals

A fair market value determination will be affirmed if the appellant does not demonstrate error in the appraisal method or otherwise present convincing evidence that the
fair market value determination is erroneous.

Parkway Retail Centre, LLC, 154 IBLA 246 (Apr. 4, 2001).

Appraisals

The regulations provide that annual rental payments for communication uses of rights-of-ways will be based on “rental payment schedules.” 43 C.F.R. § 2803.1-2(d).
However, other methods may be used to establish rental payments for communication uses, including when the State Director concurs in a determination made by the
authorized officer that the expected rent exceeds the scheduled rent by five times. 43 C.F.R. § 2803.1-2(d)(7) (iv). When BLM has determined the “expected rent” on the
basis of an appraisal containing multiple deficiencies, and, even assuming the validity of the appraisal, a proper calculation of the expected rent based on that appraisal
does not exceed the scheduled rent by five times, BLM’s decision imposing rental on that basis will be reversed and the case remanded for imposition of rent based on the
scheduled amount.

KHWY, Inc., 155 IBLA 6 (Apr. 30, 2001).

Appraisals

BLM may not rely on an appraisal for determining expected rent in accordance with 43 C.F.R. § 2801.1-2(d)(7) (iv), when that appraisal fails to disclose any information
regarding the comparable data utilized, thereby precluding independent verification of the lease data, effective challenge as to the accuracy of the data and appraisal, and
meaningful review by the Board.

KHWY, Inc., 155 IBLA 6 (Apr. 30, 2001).

Appraisals
An appraisal of fair market value for a land use permit issued pursuant to sec. 302(b) of the Federal Land Policy and Management Act of 1976, 43 U.S.C. § 1732(b)
(1994), will be affirmed unless an appellant either demonstrates error in the appraisal method or presents convincing evidence that the charge is excessive. In the absence

of a preponderance of the evidence that a BLM appraisal is erroneous, such an appraisal may be rebutted only by another appraisal.

Yukon River Tours, 156 IBLA 1 (Nov. 6, 2001).

Appraisals
The Board may set aside a rental decision where an appellant has not proven that the fair market rental value is excessive, but has raised sufficient doubt regarding the
method of appraising the value of permits to justify setting aside the decision and remanding for further appraisal. The Board will not set aside and remand a decision

based on an appraisal where an independent review answers doubts raised by an appellant.

Yukon River Tours, 156 IBLA 1 (Nov. 6, 2001).

Appraisals

Where BLM consolidates two land use permits with different effective dates under the Federal Land Policy and Management Act of 1976, 43 U.S.C. § 1732 (1994), and
adjusts the rental for the consolidated permit effective at the beginning of the 1998 calendar year despite the fact that one of the previous permits did not expire until
September 30, 1998, BLM may subsequently appraise the land included within the permit where the permit specified and BLM advised that the rental may be changed
based on fair market appraisal. The rental charges imposed from the date of the permit will not be considered retroactive in these circumstances.

Yukon River Tours, 156 IBLA 1 (Nov. 6, 2001).

Appraisals
Where a ROW holder providing private two-way radio service to members of the community, including businesses which serve the public good, demonstrates total loss of a
business facility and equipment due to accidental fire, BLM must examine the specific financial data presented to determine whether the fair market rental charge will

create an “undue hardship” on the applicant’s ability to successfully operate.

Gifford Engineering, Inc., 157 IBLA 277 (Oct. 24, 2002).

Appraisals



It is incumbent upon BLM to ensure that its decision is supported by a rational basis and that such basis is stated in the written decision, as well as being demonstrated in
the administrative record accompanying the decision.

Mississippi Potash, Inc., 158 IBLA 9 (Nov. 25, 2002).

Appraisals

In challenging a BLM decision increasing rental pursuant to 43 C.F.R. § 2801.1-2(d) (7) (iv) for a communication site right-of-way, an appellant bears the burden of
demonstrating by a preponderance of the evidence that BLM’s appraisal methodology was erroneous, that BLM used inappropriate data or erred in its calculations, or that
the annual rental arrived at by BLM deviated from the fair market value of the right-of-way. Where BLM issues a decision setting a communications site rental pursuant

to 43 C.F.R. § 2803.1-2(d)(7) (iv), it must ensure that its decision is supported by a rational basis and that such basis is reflected in the administrative record accompanying
the decision.

Lone Pine Television, Inc., 158 IBLA 86 (Dec. 26, 2002).

Appraisals

A BLM decision increasing rent above the schedule rate based upon an appraisal pursuant to 43 C.F.R. § 2801.1-2(d)(7)(iv) will be reversed when that appraisal fails to
establish sufficient familiarity with the communication site being appraised and the communication uses thereon or to disclose information regarding the comparable data
utilized, thereby precluding independent verification of the lease data, effective challenge as to the accuracy of the data and appraisal, and meaningful review by

the Board.

Lone Pine Television, Inc., 158 IBLA 86 (Dec. 26, 2002).

Appraisals

An appraisal establishing fair market rental value rental of a Federal communication site right-of- ay grant is properly prepared under standards governing Federal
appraisals; such an appraisal is not affected by the measure of schedule rent established at 43 C.F.R. § 2803.1-2(d)(3).

Lone Pine Television, Inc., 158 IBLA 86 (Dec. 26, 2002).

Appraisals

A BLM decision increasing annual rental for a communications site lease, as determined by appraisal in accordance with 43 C.F.R. § 2803.1-2(d)(7)(iv), will be set aside
where BLM fails to provide an administrative record adequately supporting its fair market rental value determination.

Scott Schmidt, Century El Centro Cellular Corp., 158 IBLA 183 (Jan. 13, 2003).

Appraisals

Where rental of a Federal communications site lease must be determined by appraising its fair market value, such appraisal must be prepared under standards governing
Federal appraisals. The appraisal is not governed by the measure of schedule rent established at 43 C.F.R. § 2803.1-2(d) (3).

Scott Schmidt, Century El Centro Cellular Corp., 158 IBLA 183 (Jan. 13, 2003).

Appraisals

BLM properly requires payment of an annual rental for a non-linear right-of-way for an irrigation wastewater pump, pipeline, and pond, where the right-of-way holder fails
to show error in BLM’s appraisal or that the annual rental is not the fair market rental value of the right-of-way.

George A. Weitz, Inc., Kurt Weitz, 158 IBLA 194 (Jan. 14, 2003).

Appraisals

Anyone properly determined by BLM to be in trespass on Federally-owned lands shall be liable to the United States for damages, including the administrative costs
incurred by the United States as a consequence of such trespass and the fair market value rental of the lands for the current year and past years of trespass. Where trespass
is “knowing and willful,” the trespasser shall be liable to the United States for three times the fair market rental value which has accrued since the inception of the trespass,
not to exceed a total of 6 years. In determining the “fair market rental value,” it was proper for BLM to consider the value of the improvements (most particularly the fruit
trees) placed on the Federally-owned lands in trespass.

Stanley Dimeglio et al., 163 IBLA 365 (Nov. 8, 2004).

Appraisals
A decision determining rental for a pipeline right-of-way issued pursuant to sec. 28 of the Mineral Leasing Act of 1920, as amended, 30 U.S.C. § 185 (2000), based on an
appraisal of fair market value will be affirmed unless the appellant demonstrates error in the appraisal method or result. In the absence of such a showing, a BLM appraisal

may be rebutted only by another appraisal.

Alaska Pipeline Company, Enstar Natural Gas Company, 164 IBLA 149 (Dec. 2, 2004).

Appraisals

In the absence of a showing by a preponderance of the evidence that a BLM appraisal is erroneous, such an appraisal may be rebutted only by another appraisal.



David M. Stanton, 166 IBLA 234 (July 28, 2005).

Appraisals

Letter Decisions determining rental for a pipeline right-of-way issued pursuant to sec. 28 of the Mineral Leasing Act of 1920, as amended, 30 U.S.C. § 185 (2000), based
upon an appraisal of fair market rental value, will be set aside and remanded where the administrative record does not adequately support the appraisal method and
result.

Alyeska Pipeline Service Company, 167 IBLA 112 (Oct. 13, 2005).

Appraisals

Letter Decisions based upon an appraisal prepared by an outside contractor jointly for BLM and the State of Alaska for the Trans-Alaska Pipeline System will be set aside
and remanded when the outside contractor accepted a special instruction from BLM and the State dictating that rental be calculated using an “encumbrance of rights”
factor of 100 percent, and the administrative record does not provide a rational basis for the special instruction.

Alyeska Pipeline Service Company, 167 IBLA 112 (Oct. 13, 2005).

Attorney Fees
Equal Access to Justice Act
Generally

A person who holds a permit under the Surface Mining Control and Reclamation Act and who prevails in a proceeding to review issuance of a notice of violation may apply
either for fees and other expenses under the Equal Access to Justice Act, 5 U.S.C. § 504(a), or for costs and expenses, including attorney fees, under the Surface Mining
Act, 30 U.S.C. § 1275(e).

Pacific Coast Coal Company v. OSM, 164 IBLA 52 (Feb. 25, 2005).

Attorney Fees
Equal Access to Justice Act
Adversary Adjudication

A request for an award of costs and attorney fees under the Equal Access to Justice Act, 5 U.S.C. § 504 (1994), will be denied where there has been no adversary
adjudication within the meaning of the Act.

Tom Cox, 155 IBLA 273 (July 26, 2001).

Attorney Fees
Equal Access to Justice Act
Adversary Adjudication

A proceeding to review a Notice of Violation under section 525(a) of the Surface Mining Control and Reclamation Act, 30 U.S.C. § 1275(a), is an adversary adjudication
under the Equal Access to Justice Act, 5 U.S.C. § 504(a)(1).

Pacific Coast Coal Company v. OSM, 164 IBLA 52 (Feb. 25, 2005).

Attorney Fees
Equal Access to Justice Act
Application and Jurisdiction

Action on an application for an award of fees and/or other expenses filed prior to final disposition of the proceeding must be stayed pending final disposition of the
proceedings. Final disposition is the latter of (1) the date upon which the final Departmental decision is issued, or (2) the date of the order which finally resolves the
proceeding, such as an order approving settlement or voluntary dismissal.

American Independence Mines & Minerals, 163 IBLA 192 (Sept. 29, 2004).

Attorney Fees
Equal Access to Justice Act
Prevailing Party

In order to qualify for attorney fees and expenses under the Equal Access to Justice Act, 5 U.S.C. § 504 (1994), an applic