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Re: From Manka to Makai, the River of Justice must Flow Freely
: £E5POT raft Re on Reconciliation Process bet the 1.5,

and Native Mawaiians - Aupugt 23, 2008
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Attached you will find my critique of the above Report. Please confirm
receipt of this document in writing.

Please respond as o the next step in the process of Reconciliation. My
position 15 summarized in comments under recommendation 3.

Sincersly,
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I. Becommendation 1.:

While it iz tree that Rawaiians should have the same right of
seli-governance as federally recognized tribes, the report should
clearly state that Hawaiians are not Indians or Alaskan Natiwves.
The Hrwaiian governing body shonld have powers and authority which
the Eingdem and peoples enjoved prior to Che overthrow. One
example are the treaties of the Hingdom relating to trade andg
commerce. There iz no example in Alaszkan or amenda the Indian
haticns of the extensive trade agreements and treaties which
Hawaiians achieved with EBuropeans, the U.E. and Jagan. Hawaiiang
should have the right to trade, withoot federal or state tariffs
or texation with the 0.5, Continent, Burcpean Hations and Japan.
The trade benefits of HAFTR showld ke extended to the Hawaiian
entity. Significant revenue for housing, edueztion, and health is
needed to address acute needs of Hawaiians in these areas. WLl
the burden be upon the State and Federal taxpayver? If Hawaiians
can market Hawaiir = preducts (blosasoma, coffee, music, ete.)
glebally, rgvenues czn be raised through econamic development.

The U.5. has the right to impose rezsonable restrictions against
trade in weaponry, toxic substances or radgicaclive materials and
other such items, but this federal power showuld not enduly
restrict or limit cur neoplez broad right to tradse. Economic
self=-sefficiency is the goal of nationhood and it i= part of the
international legal definition of the right of self-determminaticon.

ITI. Recommendation 2:

I agree that tners needs to be a special office/divizion
within Intericr to address Hawaiisn issuoes. This is approprizste
becayse Interior inserted the 5(£) trust languases into the
Admissicns act and beczuse Intericr had the original jurisdiction
gwer Hawaili when it was a U.N. Trust Territary.

I recommand the Native Hawaiian office should be under the
divizion of Interior which deals with Pelicy and Buddgst.

B, Re: Ceded Tand Inventory

Thi=s section of the report needs to be expanded. The
Ceded Lands Trust iz what needs to Be intentaried. There are
geveral inventarles of fast lang that have besn done by the
State ([OQT, OHA, DLHR) and the U.3. = nons of the=se
inventories conferms to any othear.



The Ceded Land Trost doss not consist solely of fast
land currently under control of the State and U, 5. Pursuant
to Section Hlg) of the Admissions ACh (Pub. L. BE-3, 73 Btat
4], the trust incledes “puoblic lands and public property”,
“eaded to Lhe U.S. by the Republic of Hawailan wvnder the
Joint Resoiution of Annexation approved July 7. 18958..... ar
that have been acgeired in exchange for lands or praperties
sn meded.” Under Section 5(1i) of the Act, submerged lands arsa
also ipcluded. Under Seciion 2 of the Revized Conveyance Act
of 17-23, 1963, Puob. L. 8E-233, lands acquired after August
21, 1964 shall also be included in the Trust. Section 5{f}
of the Act clearly includes “proceeds” and “income™ of the
lands. Section 2 of the Reot includes “resfs’. Rlsc included
were “territorial waters” 235 F. Supp %0, in addition,
section 2 includes all the “"terzitory of Hawaii” with certain
exceptiens - Midway, Johnston, Sand, Palmyra Ialands and
Kingman Reef. Tne rest of the izlands identified in Section
2 of the Organic Bct [(33%.31 Stat 141) are part of the Ceded
Tand Trust. Section 2 of the Organic kot dnciludes “all lands
in the Territory of Hawaiian ¢lassed @s Jgovernmenl of Srown
lands previsus to Buogust 15, 18537 . Also ineluded in the
trust are subserface mineral estates - specifically minerals
and metaliic mines, reserved to the government in all Reyal

Paztents.

An inventory of the entire txust weuld include fast
lands, svbmeroed lands, reefs on all Hawailsn Islands [not
just the 7 wajor islands], natwral rescelrces, incluging water
and marine fisheries.

The help of USG3 will be neadsd here. USGE is not
ipeluded in the current draft report.

E. With :égards to surplus Federal land, I recommend that
the Federzl Suorplus Land Aot be amended to provide
transfer of surplus lands t¢ the native governing

entity.

FIT. Qecommendatison 33

Sectien 5(f} of the Admissions Act provides that the 1.5, may
=ue the state for breach of trusti. This means that the U.5.
Dapartwent of Justice may have Lo 2ue the State of Hawail to
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compel the inventory and accounting of the Ceded Land trust.

gince 1959 the State has refuszed Lo provide an accurate
inventory of the 5(f) trust res, including revenues. If
commingling of the trgst is to be svelded in the future, and the
Native Hawaiisn governing entity is to have an equitable share of
the trust, the trust res will hawve te be inveptoried and
seqregated. '

The report iopoies this critical areblem. The Office of
Tribal Justice may mainiein a disalogue with Hawsiians but the M.5.

Attorney General sheonld also Be incladed for litigabion.

This cmmizsion underscores a second issue which the report
ignores. This is the inability of ths Native beneficiary to sue
the State for breach of trust. This is a long standing issue with
Hawailans. The cbhvicus sclutioh is to amend the 0.3, Code
provisions goverming the criginal jurisdicticn of federal district
court to allow the Wative Hawasiian beneficiagies and governing
entity to 2ue the State for breach of trust. This izsue is pat

fairly addressed in the Bepert (pg. 38). The Sanscnetti Opdinion
and the Decizicn in Han w U.%. DOJ means there is a federal tCrust

respnnsiblllty, Bt 1t doesn' t 1n¢lude litigation ¢ protect the
krust! i 3 T r ;

IV. FRecommendatiom 4:

The HHLT should he elected by Hawaiians with Wative wvoters oh
each island voting for Hawaiizns to represent the interests of
Hawziians by island. The OHAR method, wheresby the majority on Oahu
vote for neighbor Island Trustees, ghopld pob be nged. The NHAC
should be advisory to all federal agencies and buresus within the
federal system whether they ars part of Interior or not. Upcn the
creation of the governing entlty, the WARC should be phased out.

V. Recommendation S

tnterior and Justice need to return to Hawail to begin a
oracess of conseltaticon with Hawsiians which focuses on a
procedore and process for reconciliation. The proceduare should
include defining the goals and objectives of reconciliation as
well as & process to negotiate and resolve historical cleims and
current claims relating to the pubklic land trusts.



VI. Disclaimers:

Paragraph #1 — Hative Haswaiisns have a long standing
wnwritten agrgement with the Indian Watiwves and hRlaska Watives not
to impings upon federal funding fox their programs. This
agreemsnt tust be honored. Inclusion of Hawaiians in WARGERA and
the Wative American Freedom of Religion Act are exsmples of
inclusive congressiconal kille which do not hawve any figcal impact
on the Indian budget.

VII. Copments fo Section snbkitled: A Brief History of Hawaii

This section is too vague and general. T recommend the
report utilize and zeference the testimony of Dr. Hauwnaui-Kay
Trask, Bov. 23, 1982 to the Native Hawaiian Study Commlission
Regort {pg. 709-713 and 713-733) volome 1, Hatlve Hawaiian Study
motmnission Jupe 23, 15BS. :

The Subsection entitled Mative Hawaiigpg Cultural Renalgsance
apd Self Detexmipation Mowemspb {pg. 3%} of the draft report
' presents a biased and inaccurate view of the topic. Unger
cultural renaiszsance the focus is on Hawalian language, Kahoolawe
and the Hokulea - all pet projects funded by the Congress for
sepater Inouve. The Kahoolaws settlement was & thinly veiled
attempt Lo segregate the 5{f} trust giving 32,000 zores of a
hembed oot island with noe water to the Hawaiian nation. Hearings
were never held in Hawaii on the measuze. The 400 million dollars
went for military ccntractors, not for olanting or to restore the
eultural and religicus sites destroyed by the bombing. The funds
have run out and the work to clean up the bowbs in not complete.

The self-determination =ecticn deserves separate treatment.
Menticn shonld Be made of the numerous greups in the soverelgnty
movement and of the existence of pro-independence groups.

The draft report cleazly endorses the Democratic Party
initiative of the State Legislature created in May, 1993, The
HSEL, HSEC, Ha, Na Qiwi movement was pot endorsed by the people in
the danuary 19%%9 electicn. The report failzs to note that the Ha
election was opposed by 77 Hawalian organizations who called for a
Loyeott of the process because it violated the peoplas’ right to
solfedetermination. The report fails to note that the Ha
plebiscite was discredited by an internztional report filed by
UNPG and that Ha Hawaii itself filed an intervention at the Onited
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Mations admitting that their procedure did not meet the standard
of self-cetermination. See exhikit R her=ta.

By including the parsgxaphs on {SEC-Ha {pg. 42-43), the
report creates the impression that Hawaiians rejected self-
governance. We did net - we rejected a Srate initiative which
wiolated ocur peoples right to selfi-governancs and self-

determination.

These sectichs should be deleted from the repork and &
senarste new section on the zel f-determination mowvement showld be
included which foceses on the peoples initiatives (Ka Lahud
LBawaii, the Haticn of Hawaii, etc.) rather than State initiatives.

VIII.Corrept Statys and Mz-jor Issues

Lh. 0 Lt jom

The gquote in Hawaiian is inappropriate anc shonld ke
deleted. The appropriate guobe is:

E iho ana o luna
E pii ana o lalo
E hui ana na moku
E ku an ka paia

That which i= abowe shall be brought down.
That which is below shall he lifted wb.
The islands shall be united.

The walls of the nation shall be raised.

This iz the prophecy from time immemcrial on the raising
of our nation, as recorded by David Wala.

The discussion on the Rige decision (pg. 50) misses one
important point. Eios underscares the fact that & Stats
agency cannot provide for sal f-determination. The S5tate :
agency structere {OHAR snd CHHL) maintainse wardship = the only ;
answer is a self-governing entity. In RATivVe nations,
netives elect nativesz. In State government, this can not be

done - evidence Rice.
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IX.

A=l & woliat Lanh

These two trusts should pob be included in one
section. They are not the same. The Cedsd Lands section
doas not include Interior's gole in cxeation of the Ceded
Land trust. The research an this sg¢cticn is poor. I
recommend you use The Hawaii Ceded Lapd Trusia, Thelr pas apnd
Misuse, by Mitsuo Uyehara. This reference book k= in the
Library of Congress. If you can/t find it - contact me - it
iz now out of print.

Hawgjisn Homg Lands: This section deserves separate
treatment. The section on the bleoed guantum {(pg. 52) should

note that OlA held a referendum &0 Lhis tzsue and the
overwhelming majority of Hawaiisns rejected the 20% limit.

The central problem with the DHAL settlement was that it
dig nothing for the beneficiaries. The U.5. gave land back
onder tne Recowery Act, but it Jdidn’t go to the people. The:
ctate worked out a “settlement” - kul nothing went to the
people. The Hawaiian Remes Claims Commission was a 10 yesr
=ham — the State legislaturs refused to pay the claims, the
Comenission was terminated and the people GOt nothing.
Settlements under the wardship policy dorft work. Self-
determination mesns the policy of wardship is repudiated and
claims are settled with the native nataon.

The OHA section (og. 53] is wrong. Under Governon
Waihee, Act 304 was supposed to provide OHA with revenues.
et 329 shelved Act 304 for 2 years. &Bot 204 is still law
and is still in force but the State is not payving the
revenyes. This error is significant. OHA doees not get 1.1
illien per year. In additicn, rhe State Supreme Court has
refused to rule on the Heely case fer 2 years. The ftate
legislature, Ztale Suprene Conrt and the State Executive
refuse to administer the trust. The state iz in a conflict
of interest. This iz very clear from the Erpkep Frust Eepoit
of 199].

Commante to Section on Cengresgional legislation

This section should discuss the Bkaka Bill and the testimany

af Kevip Gover as well as ATH, NCAT and the msjority of Hawailans.



