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Native Hawaiian Legal Corporation
1164 Bishop St.
Suite 1205
Honolulu, HI 986B13

Comments on Recommendations in
From Mauka to Makai: The River of Justice Must Flow Freely
Draft Report on the Reconciliafion Process
Beftween the Federal Gavernment and Native Hawaiians

September 22, 2000

While we generally coneur with the recommendations of the drmaft eport,
and note that these neommendations are sonsistent with measures' curmently
pending in Congress that would establish a process for organizing a Native
Hawaiian povernment and provide federal recognition to that government, we
belieye that the re¢ommendations conld be strengthened o zeveral respeats.

However, the reporl appears 1o be deliberately resinicted to the confines of
existing federal law, explicitly disclaiming pessible remedies ppder our cumment
constitutional framework:

This report is intended to address ondy policy issues relating 1o Wative
Havwanan seli-tetermination within the framework of Federal law and
does not addeess the ful] pature and extent of the oghts and obligalions
that Congress could consider in legislation to formaliy extend Federml
reeogrbion, selé-determination, and seff-povemance to MNative Hawaiians.

F 4 +

This report is intepded t0 apply in the domestic context in furthcrance of
the United States' special relationship with American Indiats, Alaska
Matives, and Native Hawallans, and is not intended to have any
implications for any nght or duly under intemational law,

This office understands the congtraims under which faderal officials
{abored to produce this report and cormmend the covrage and dedication with
which 1t was developed. However, confining the outcome to remedics (hat can
only be {ashioned from a siziet reading of our system of laws may be 1ll-suited to
comprehensively address the uniqueness of the diplomatic relationship Hawai'i -

" 82699 and H.R, 4204 (1087 Cangress, 2d Se54.)



emjayed with the 1.3, pror to 1893 as well as the political history of Hawai'i and
the United States’ role in it

While the framers of the constitution secounted for the role that the federal
government would play in dealing with the 550 tribes it altimately recognized as
living within its terrditorial reaches, the fact remains that the naticn of Haweai'i has
2 politica! history quite distinct from those of these Indian tibes and bands, Itis
undeniable that Hawai'i wes once a sovereign independent nation with which the
1.5, had treaties aod sxchangsd diplomatic representatives. Moreover, in 1993,
the U5 fonnally conceded that the 1853 insarrection agamst the Queen of the
Kingdom of Hawai'i was an "Hlegal overthoow® in which the US. participated
without proper authority, P.L. 103-130. Accordingly, the federal government
should not vee its past political dealings with Indians #s an exclusive model for
achieving reconciliation with Hawailians,

Frt fact, rach of the schobarly debate has been restricted the proper
application of the Indian Commerce Clavsc to fashien relisf for Hawailans, Thers
15 much room for a reasonable application of the constitutional principles once
oty relevant to Indians 1o the status of Hawaitans. However, we do not believe
its analysis of achieving the reconciliation sought by Congress i PLL. 103-156
should be exclusively restricled 1o sush an analysis, given other options that might
fit the Hawai'i situation mote appropriate]y.

Morwithstanding the novelty of any such approach, the Hawuian people
deserve redress and acts of reconciliation for the federal govermnent's historcal
role in the demial of their inhorent right to self~-determination. Those cvolving
options include recourse to international fommns and an honest, geod faith effort to
pursue the implementation of recently ratified United Nations conventions that
address cribead 155ues ol tage dizcrimination and ths inherent nghts of indigenous
people. As one Hawaian scholar has noted, this 13sue cannot be isolated in the
eonfines of traditional constitutional analysis, but is better addressed in a zeries of
prinied fuesiions that bear ropeating:

What are the appropriate remedies adeguata to address the initial wrmig
and the resulting injuries? [z the remedy of according appropriate civil
rigits protegtions adequate? Are Amercan Civil Rights remedies limated
1o the imtemalfdomestic arena of the United States while the actual
conteoversy i3 really one of an international nature, thus requiring an
imternational rernedy? s the ripht of divorce "on the table"? Is 1t part of
the discussion - in view of the fact that the Hawsilan side never wallingly
engaged in {he moarital relationzhip i the first place® If it is not part of the
diseussion, then, is the 1.8, government truly acting in pood faith, really
wanting to achieve a reinedy appropriate to the mjusticc?

Quoled from Poka Laema’s website: bipdwanw . goibi.comfsoverciante/iramewgrk bim,
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in this context, we offer the following suggested actions in the hope that it
will supplement the otherwise nsefol recmnmendations already proposed in the
draft report and recommendations:

International Law. While the drafi report indicates that its
recommendations are limited to issues that apply within the domestic context of
forthering the United States special relationship with its netive peoples, including
Mative Hawaiians, P.L. 103-150 recognizes that the “indigencus Hawailan peopie
never directly relinquished their ¢laims to their inherent soversignty 85 a pecple or
over their natonal lands 10 the United States, cither through the monarchy or
through a plebiscite o referendun . .. * Consequently, we believe that (he
United States ultimately rust address the intemational law questions surtounding

" the annexation of Hawai'i and Hewai'i's subsequent admission 25 a State. For

example, the .S, shonld forthrightly address the question of whether Hawaiians
should be given the option of relisting Hawsi'i on the List of Non-Self Governing
Territories.

Thetefore, we recommend thal the ONHA meet with Hawalisn political
leaders and represcntatives of the state of Hawai'i to review options for restoring
nationheod to Wative Mawaiians, including models For establishing a government-
to-government relationship other than domestic dependent nationhood as aliowed
for Indian tribes and village corporabions for Alaskan native villages —eg.,
Commonwealth, federation, ete.. These preliminary discussions should not
prejudice the final options that the reorganized Hawanian MNation may consider.

Trneteeship. Dueing the period when Native Hawaiians are developing
their membership roll, ciecting an intetim goveming council, drafting orgamc
goveming documents, and generally exercising their self-goveming righis,
measures should be put in place to immediately protect the ceded lands and
Hawaiian home lands trusts, Consequently we recommend that the 1.5.:

a) Dstablish a trusteezhip in the federal government for the holding of title o any

lands set.aside for the reorganized Hawaiian povernment over which it
would cxereise politcal conteal and dominion, so long as such an
arrangement is required o prevent the alivnation of Tand under current law.

b The Office of Native Hawaitan Affairs (01 A) should hold at least semi-
annal meetings with appropriats Hawaijan organizations and individuals
atul report on the progress of investigming problems reporied o OHNA,
including the stats of any discussions, negotialions, arbitrations, or
litigation earamenced to resolve outslanding 155u0es.

Enforcement of the Public Land Trosts. Major issues reparding breaches
of the Hawsaiian home lands and ceded lands vust have not been resolved. OHMNA




should be responsible for identifving, investigaling, and making recommendations
ter Congress for the payment of damages dnd design of appropriate mjunciove
actom Lo redrsss instanecs of.

a) breaches of trust committed by federal officials in charge of administering the
Hawaiian home lands trost prior to the statehood; and

by the failurc of state and federal agencies to pay compensation for the use of, or
allow private wse of, eeded Jands to the extent s0ch uses are not covered by
HR3 chapter 673 or current state redress efforts now underway to
compensate the Office of Hawaiian Affairs for identical claims,

In addition, OMNEIA should deaft and recommend legislation to allow for the
enforcement of the ceded lands and Hawaiian home lands trusts in federal court,
including a nght of action and a walver of sovereign immunily for breaches of
these trusts by federal and state officials.

Damazcs Pedress for Uncompensated Usze of Former Kingdom Lands.
The recommendations do net menticn paying the Native Hawaiian people or the
Wative Hawailian povernment for past and curpent pees of ceded lands.
Conscquenlly, we suggest that the federal govermment cstablish an escrow
aceont, for the bepefit of the reorganized Native Hawailan govemment, info
which the 1.5, should begin to make imimediate payment Tor the use of all
mniditary bascs, national parks, and other federal facilities that operate on ceded
lands. Thiz gestore of good faith 15 the elearcst way the federal povemment can
communicate 1ts sincerity in deviging effective steategies for reconciliation.

Enhancing Selt-Tetermination Opportenities. The recommendations
should urge that Mative Hawaiians and Hawaiian oeganizations be pranted the

rght 10 contract with {ederal agencics to assume programmatic responsibility for
iimplementing and adminisiering federal legislation adopted for their Benefit. This
policy would follow the maoded sat by the Indian Self-Determination Agt, 25 USC
§ 450f, which allows tnbal govermments o administer federal proprams on Indtan
lands by creating, a rebutial presumption that Indians can administer such
proprams under contract with the Secratary of Interior.

Inceeasing Prompioence of Havwaiian [ssues af 1be Highest Administration
Levels. [naddition, we eecommend the creation of!

a) An advisory committee on indigenous rights within the State Department.
This commities would coordinate inter-agency policy and activilics related
1o rights of all indigenows people in U8, The Secrelany of State should
appoint mernbers of s commities from the moks of Native Hawaliags,
Alaskan Native and American Indian leaders, a3 well as experis in the
fields of human nghts, forcign affairs, intemnational law, cnvironmental
and natural resources law, treaties, federal Indian law, Mative Hawaiian
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Tights, insular affairs and constiational law. The committee shoald be
responsible for advisimg the Seerstary of Stare on 2l issues related to, inger
alia, the exercise of Wative Hawatian self-deterraination as'it may affect
the operations and peolicies of the Seate Drepartment.  The conumittec shall
bz knowledpesble and familiar with all activities of the United Nations in
its dealing with the rights of indigenoans people, and coordinating U.S.
prolicy on the LN Dwaft Declavation of the Rights of Tndipenons People.
They will assure that the Secretary is inforred fully on the role that Umited
States can play in enforcing the cultural and traditional nghts of
indigenons peopls in aceordanes with international principles and policies
adopted for their benefit. The Committee shall alse work to assurc
fairness and consistency in the application of lows related o al) indieenous
peaple in the Ugited States; and

b} A special advisor for indigenous rights on the Domestic Policy Counci! at the
While House, The person [ling this position will coordinate the flow of
infonnation and recotmnendations fromn all federal and state agencies
dealing with indigenous nghts, including all Mative Hawalian issues and
coneams, to the White House. As a parl of Tus dodies, this advisor will
establish forrat liaisons with the officials appointed to the aforementioned
positions above. Hefshe will coordinate their activities by forming a
Hawaiian Task Force made up of at least the officials mentionsd below
and conducting regular periodic teviews of the actions of each official.
Thiz office shall produce an annual public report of its actions and
avenmplishments,

We hope that these suggesiions arc senowsly considered to strengthen the
substance of the draft report. Including them a5 addilional steps toward
reconciliation will demonstrate the resolve with whicly we believe the United
States showld be approaching the long-standing injustices Hawatians have
eraoglered over the past century,



