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November 22, 1999

To: Assistant Secretary M. John Berry
c/o Document Management Staff
Department of the Interior
1849 C Street, N.W., Mailstop 7229
Washington, D.C. 20240 (Fax: 202-208-3230)

RE: RECONCILIATION WITH NATIVE HAWAIIANS
PARTICIPANT DATA:
1. Name: ALAN MURAKAMI, ESQ.
Address: 1164 BISHOP STREET

HONOLULU, HAWAII 96813
DAYTIME TELEPHONE: 808-521-2302

FAX NUMBER: 808-537-4268
E-MAIL ADDRESS: mkamauu @ hotmail.com
L 2. Will you be representing a Native Hawaiian organization: YES
a. Please provide the name and mission of your organization:

NATIVE HAWAIIAN LEGAL CORPORATION

Mission: To assert, protect and defend Native Hawaiian land,
natural resources, customary and traditional
practices, and related entitlements.

How large is your organization’s membership:
Full time staff; 18
Board members: 12
Members & Volunteers: 2,000
Organization’s address: Same as above

3. Which topic(s) would you like to address:

December 10, 1999 December 11, 1999

Reconciliation Process
olitical Relationship

Services mude possible with major finding from thie Office of Hawaiian Affairs.

—

Hawaiian Land
& Natural Resources
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TESTIMONY BEFORE THE U.S. DEPARTMENTS OF JUSTICE AND TIIE
INTERIOR REGARDING RECONCILIATION EFFORTS BETWEEN
TIIE UNITED STATES GOVERNMENT AND NATIVE HAWAIIANS

By Alan T. Murakami
November 22, 1999

Thank you for this opportunity Lo provide you testimony on the role the United
States can play on achicving reconciliation with native 1lawaiians in thc wake of the
passage of P.L. 103-150, 197 Stat. 1510. That resolution commits the U.S. to
acknowlcdgc the ramifications of the overthrow of the Hawaiian Nation in order to
provide a proper foundation for reconciliation between the U.S. and native Hawaiians.
Accordingly, T offer this information to support that commitment to understand and
acknowledge the current plight of native Hawaiians, which is traccable to federal
government actions over the past century,

In this process, T am not attempting to limit my concern to Native Hawaiians as it
is strictly defined under the Hawaiian Homes Commission Act of 1921, since the blood
quantum is an arbitrary limitation on the scope of the problem. My comments are not
intended to support any side to that issuc. lfurthcrmore, I offer no definitive information
on the history and background of the educational, health, and social problems that stem
from much of the past century's experience dealings between the federal government and
Hawaiians. .

What I do present are arcas of possiblc reconciliation between the U.S. and Native
Hawaiians in the context of past promiscs that have not heen fully fulfilled. Specifically,
I address the public trusts thut Congress created to bencfit Native Hawaiians, in view of
the past failure of the U.S. (o provide proper oversight for the implementation of those
trusts, currently being administered by the State of Hawai'i. Finally, I suggest that the
U.S. can and should immcdiatcly begin paying for its uncompensated usc of 400,000
acres of former kingdom land, whilc it formulates how to compensate Hawaiians for the
past century's use of those lands.

The Trusts. Following the overthrow of the Hawaiian Kingdom, the United
states accepted the transfer of purported title to 1.8 million acres of former kingdom lands
for no compensation from thc nascent Republic of Hawaii, at the time of the subscquent
"annexation” of the kingdom by the United Statcs government. Because supporters of the
annexation could not muster 2/3 of the votes in the Senate of the United States, it sctticd
for passage of the Newlands Resolution to supposcdly authorize the annexation of
Hawai’i to the United Statcs.

Services made possible with major funding from the Office of MHawatian Affairs.
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Under the Hawai'i Organic Act, & new government under the Territory of Hawai'i
was given the power to manage and dispose ol these new public lands undecr the laws of
the territory. The territory was under the control of the United States, which appointed its
Governor and Supreme Court.

[Tawaiian Homes Commission Act. In 1921, the Congrcss passed the Hawaiian
Ilomes Commission Act, setting aside approximatcly 200,000 acres to provide Native
Ilawaiians with opportunities to homestead, but without resources to accomplish this
mission. Under the control of a Hawaiian 1lomes Commission, this trust languished for &
years beset with resource problems that restricted it from truly addrcssing the housing 5
and economic development needs of Native Hawaiians for the next 8 decades.

Hawai'i Admission Act. In 1959, the Congress passcd the Hawai'i Admission
Act, making Hawai'i a new state, and simultancously: (1) transferring daily
administration of the IIIICA to the new statc undcr a compact that required the state to
assure that the spirit of the Act was faithfully carried out; (2) creating a ceded Jands trust
for 5 purposes, to be adminstered by the state, one of which was the betterment of
conditions of Native Hawaiians. Despite incorporating the compact in its constitution,
the new state of Hawai'i largcly relegated the administration of the HHCA to last of its
political prioritics for the next 4 decades, giving it the least amount of resources to
accomplish its mission than any other state agency. Similarly, despite the partial purposc
of the ceded lands trust, none of the state's revenuc from leases of those lands ever made
its way into any program specifically to benefit native Hawaiians for the next two
decades. In terms of both trusts, state officials began to engagc in a scrics of systematic
breaches of these trusts that lasted for decades.

Significantly, the United States rctained an oversight role to assure that there was
adherence to the terms of the trust, rcscrving a right to sue to enforce the trusts when
nccessary. The United States has never come close 1o exercising that function.

1978 Constitutional Convention. In 1978, the delegates of the Hawai'i state
Constitutional Convention passcd critical amendments, ultimately ratified by the votcrs,
which; '

(1)  created a new Office of JTawaiian AfTairs, to be run by 9 trustecs clected
by people of Iawaiian descent, and which would administer the resources
the Legislature was to allocate to it for the benefit of the Hawaiian people;

(2)  passed an amendment to require the Legislature to appropriate "sufficicnt
sums" to the department of Hawaiian home lands for all of its
homesteading programs and administration.

State Attempts to Remedy Breaches of Trust. In 1988, the state enacted
1lawai'i Revised Statutcs chapter 673, which waived the state's sovercign immunity {from
suit, allowing native Hawaiians the opportunity to dircctly suc the state for breaches of
the ceded lands and Hawaiian home lands trusts. However, the statute waived immunity
from suits for actual damages only prospectivcly. It waived immunity from lawsuits for
actual damages occurring between statehood and June 30, 1988 only conditionally,
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requiring administrative processing for thosc claims initially. The state handled claims
for past breaches of the ceded lands trust from those of the Hawajian home lands trust.

First, it began a series of negotiations with the OIIA. Those ncgotiations resulted
in a partial scttlement that paid OHA $149 million in the early 1990's. OHA followed
those discussions with a subsequent lawsuit over further issucs on revenues it believed
the state owed, That case is currently before the ITawai'i Supreme Court with claims
worth anywhere from $300,000 to § 1 billion.

Secondly, the state engaged in separate tracks to resolve breach of trust claims
involving the Hawaiian home lands trust: (1) negotiations with the DHHL over a variety
of outstanding trust breach issucs affccting the Hawaiian home lands trust as a whole; and
(2) under Act 323 [SLH 1991), individual Native Hawaiians could make claims for actual
damages resulting from breaches of the trust, which would be revicwed by an
administrative panel, the Individual Claims Review Panel (ICRP), and paid for,
hopefully, by legislative appropriations. Under both tracks, Native Hawaiians
immediately had to engage in litigation to assurc that these processes were fair.

For example, Native Hawaiians had to sue to get an independent representative of
the beneficiarics at the table. Ka'ai'ai v. Drake. Afler two years of negotiations, the
parties reached a memorandum of understanding to agrce on a compensation package in
which the state agreed to pay $30 million per year for 20 years to reflect the damages to
the Hawaiian home lands trust caused by the illegal sale of trust lands to private parties
by, primarily, the federal government during the territorial period. The agreement was to
limit the resolution of issues to thosc involving the titlc to trust lands now in the hands of
private parties. There was an agreement to leave other issucs to another day. In contrast,
in enacting Act 395, Governor Cayetano and the 1995 legislature, arbitrarily flexing their
political muscle, decreed that the payment was to compensate the trust for all claims
affecting the trust as a whole. Morcover, any lcgal challenge to the setilement legislation
would render it null and void. Nevertheless, despite that unilateral and draconian decree,
there are other trust wide breaches that the statc has never discussed nor recognized. Act
395 specifically exempted the claims of individual beneficiarics then still pending before
the ICRP.

Despite this legislative exemption, the state promptly attempted to subvert the
ICRP process through legal maneuvering when the claimants were forced o sue to stop
an unconstitutional attempt to reinterpret Act 323 and foreclose major classes of claims.
‘The Plaintiffs in that lawsuit succeeded in convincing a state circuit court judge that a
legislative attempt to reformulate the decision critcria of the ICRP was a violation of due
process. The controversy erupted afier the Legislature enacted legislation to authorize a
group of state officials to restrict the type of claims the ICRP could consider. After 8
years of delay largely caused by state foot-dragging, the ICRP was able lo process only
53% of the pending ncarly 2800 individual claims that had been timely filed. Dcspite
legislation in 1999 to extend the life of the ICRP and certain filing deadlines, the
Governor Cayelano arbitrarily vetoed the bill.
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The veto forced native Hawaiian claimants to once again file a ederal Jawsuit to
have the deadlinc to file suit declared invalid and void because of the legal conundrum
caused by the failure to {imcly process claims and the refusal of the Governor to fund the
ICRP beyond December 31, 1999. That suit asks the federal court to declare that the
state officials have violated the due process, equal protection, and impairment of
contracts clauses of the U.S. constitution. Judge Helen Gillmor heard oral argumcents on
Plaintiffs' Motion for Preliminary Injunction on November 15, 1999. A decision is
pending.

In recognition of various breaches of trust in Rice v. Cayetano, the plaintiff now
challenges voter gualifications to participatc in OLIA elections. Currcntly before the
Supreme Court, this case could alter the manner in which OHA trustees are elected. 1f
the ruling goes further, much of what is currently devotcd to helping Hawaiians will be
affected if not terminated. 1 provide the remainder of my testimony on the assumption
that the ruling will not go beyond overruling the restriction against Mr. Rice's
participation in OHA clections.

Adequatec Funding:

Despitc the passage of the 1978 constitutional amendment requiring that the
DHHL reccive "sufficient sums" to financially support its programs, its record of
performance has continued to be largely abysmal. The only saving grace has been the
passage of Act 148 [SLIJ 1995, Special Session}. This act provides the DHHL $30
million per year in stable funding for 20 years. Ilowever, this sourcc of funding is purely
N remedial and Jiterally docs not substitute for the statc’s on-going financial obligation to
e support the trust under Article XTI, § 1.

In fact, the state ncver provided general funds' to the DHHL between 1959-87.
During this period, the DHHL was forced to raise its operating budget by leasing its trust
lands, primarily to non-Hawaiians, to generatc revenue. Nine years after the
constitutional amendment requiring it, the Legislature funded the DHHL for the first time
with general funds, paying only one half of the salarics for the staff then authorized for
the DITHT.. Legislative funding continucd to increase for the next 5 years, pcaking at
just under $4.5 million in 1993. However, since then, the annual appropriation for the
DHHL has sunk to $1.2 million, less than a third of the peak. See, Attachment 1.No
other major statc department has suflercd such a decline.

Tn the meantime, the waiting list for homesteading has grown from lcss than 8,000 in the
early 1980's to over 19,000 today. While homesteads arc being built, the pace of building
is being far outstripped by the demand for housing. In view of the fact that housing
conditions for Native Ilawaiians are the worst in the nation, this situation is cspecially
egregious. Accordingly, the relicf the federal government is providing under the Native
lawaiian Housing Act, S. 225, is critical to mecting the housing needs of these trust
beneficiarics.

! General funds are revenuces derived from the state's income taxcs, gencral cxcisc taxos and the

like. Special funds are revenucs derived from the lease of public Jands or fces charged for licenses and
concessions on statc land.
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Increascd Federal Oversight

For years, the Hawai'i Advisory Committee of the U.S. Civil Rights Commission
has studied and reported on the varjous breaches of the Ilawaiian home Jands trust. In
1980, it conducted its first preliminary review of the chronic abuses of the trust and
reporied its findings in the report cntitled, "Breach of Trust? Native Hawaiian lHomelands
(1980)." By 1991, after a thorough exumination of the program, the HAC had no doubt
that systematic and serious breachcs of trust plagued the program, issuing a blistering
report of thcse abuses entitled, "A Broken Trust, The Hawaiian Homclands Program:
Seventy Ycars of Failure of the Federal and State Governments to Protect the Civil
Rights of Native Ilawaiians (1991)."

The state has demonstrated that it lacks the political will to mcet its trust
obligations which were required under the statehood act. As concluded in the "Broken
Trust" report, the U.S. has failcd to exercise its trust obligations to Native Hawaiian
beneficiaries of the HHCA. "A Broken Trust” 43. I'ederal oversight needs to be

increased as well as funding to supplement the meager resourccs the state has historically
provided the DHHL. /d. at 46.

Waiver of sovereign immunity/Office of Trust Counsel

Tn 1991, U.S. Senator Dan Inouye opened up dialogue to cnact legislation waiving
the federal government's sovercign immunity and establishing an Office of Trust
Counsel, in order to give the Native Hawaiian community access to the federal courts and
the means to prosecutc claims against the federal government. That idea should be
revived. Judicial remedies are most often the only really effective means of forcing
corrective action and paying for past damages to the trusts. The U.S. should investigate
whether the state's violations are cause for cxcrcising the federal prerogative to sue for
{he statc's breach of trust and bring the considerable weight of the U.S. to correct these
harms.

The Hawai'i Advisory Committee agreed with this approach in 1991. "A Broken
Trust" 43, 45.

Equal Treatment

Hawaiians are the only group of indigenous people who have not reccived formal
Congtcssional recognition for their unique political relationship with the United States.
Id. at 44. While the U.S. Solicitor General has recently acknowledged this relationship in
its amicus brief to the U.S. Supreme Court in Rice v. Cayetano, congressional action is
nccessary. Pending the outcome of the Rice case, Justice and Intcrior officials should
move toward taking this step as soon as practicablc so Hawaiians have comparable

recourse 10 a procedure to obtain federal rccognition of their aboriginal and political
status.

Greater Self-determination for Hawailan Homestcad Beneficiaries

Native [lawaiian beneficiarics do not have the benefits of the rights afforded their
indian counterparts under the Indian Self-Dctermination and Iiducation Assistance Act of
1975, 25 USCA §§ 450a-450n, Under that act, the Sceretaries of Interior and 1Jeaith and
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Human Scrvices are authorized to contract with Indian organizations for the delivery of
federal services and programs in Indian country that promise a chance to enhance the
sclf-determination of Indians. Similar legislation (o grant Native Hawaiians bencfits on
Hawaiian homclands would help empower them to fashion programs that best suit their
needs. It would also minimize the dcpendency of Native 1Jawaiians on non-Native
burcaucrats who too ofien cxcrcise stifling control over trust assets being managcd on
their behalf.

Continuing Dialoguc with non-Hawaiian groups

The federal government can play a key role in fostering an atmosphere of
continuing dialogue and cooperation amongst diflerent ethnic groups in Hawai'i who are
not Ilawaiian. Many non-1lawaiians share the goal of self-determination for this
indigenous group. Others don't understand the issues involved. In either casc, there
nceds to be a concerted education campaign to bring all residents of Hawai'i together to
understand the history and status of Hawaiians to insure continuing harmony amongst the
populace.

Payment of Rent for Use of Former Kingdom Land
Despite its improper role in the overthrow of Qucen Liliv' okalani in 1893 and

obtaining the uncompcnsated benefit over the next five years of 400,000 acres of land

once under the control of the kingdom, the U.S. pays no one for this usc. This frce use of

Jand is unconscionable and a wound in the relations betwecn the federal government and

|lawaiians. The U.S. should initiate a process to cngage in serious negotiations with the
. proper representatives of the Hawaiian people to begin paying rent immediately for the
e use of these lands. While it is problematic who should be negotiating for Hawaiians, the
U.S. should least commit to cngage in such discussions so Hawaiians can then have the
opportunity to begin negotiations when prepared. | leave that process open for future
discussion. Pcrhaps models utilized for selection of an independent rcprescntative of the
Hawaiians to cngage in this discussion. Any tentative arrangement could bc subject to
ultimatc ratification once the Hawaiian sovereign entity is cstablished.



