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PaTrICK W, HANIFIN
4215 PuuLamM PLACE
HoMoLuLu, Hawal'| 2EB16

Septembet 20, 2000

Axgstant Secremry Jolm Hemy
Cro Document Managemen Lini
Department of the inlenor

1840 C Steeet MW, Mailsiop 7229
Washinmon, DC 20240

Re: “Drafl Reporl on the Reconciliation Process Hetween the Federal
Ciovernmment and Mative Hawanans”

Ldear Mr. Berry:

This letler comments on the above-veferenced Draft Repert, The Report's
historical narrative. although incompleie, nonelheless succeeds in refuting the Report's
conclusions and demonstrating the unconstitutionality of is pomary recommendation.

Since vou apparently belicve tha vour job requires vou to pretend ta believe the
allepatians tn the preamble to the Apology Bill, Pub. Law [03-150 (1993), [ will not
cletai] the ermors and omissions in the section of the Deaft Heport dded A Brief History
of Hawai 1.7 Forihe sake of argument, let's assome Lhe tacts as staeed thera,

The drafl repor’s primary recommendation is that Congress should exercise i
power over lodian tribes under the Commeree Ulause to enact legislation that creales 2
Mative Hawailian povettenent analogous to an Indian ke, {Dr. Rpt. at 17} The alleged
justification for this is i compensate lor “past wrongs sullered by the Native Hawaiian
people” at the hands of the United States, in connection wath the overthrow of the
aovernment of the Kingdom of Hawai'i in 1393, Dr, Rpt, =t 20, Apology Rill quoted ar
L. Rpt. at 8-10. The alleped wrongs are the theft of lands and “sovercignty™ by the
Lmited States frorm “oative Flawaiians™ {defined in terms of etluucity, Dr. Rpl at 6, 1. 10

However, the Drraft Eeport itself shows that no land was stelen from Native
Hawalians. 1inotes that by 1892 miost Mative 1awaiians did not even own any privae
land. D Rpt. at 25. The Repor aloes nof gven try o argue that the United States or the
Kepublic of Hawal stole any povate land.

The Drraft Roport discusses the Mahele at lengih bul 40 ne eflect. Even assuming
Tar the sake of argument that the Mahele was a policy fiasce, 1t was the policy fiasco
legislated by King Kamehameha 1 and bis ali's who ran the government at the tiene and
sct the policy. As the Dirafl Bepod notes, they came aut of the process with most of the
land, Dr. Rpt. at 24— which should net surprse anyvone whoe bas stwbied polities, The
Llnite] Srares is na moee respansible for the Mahele than 1t 3s for the consequences of
Enplish government policy in Ireland dunng the same penod {the Oreal Fumine, eie.).
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The Drafi Repart cefutes its own argument 1hat the Crown Lands and Governenent
1Lands o the Kingdam belonged W the elass of native Hawaiians in 1R¥3. As the Report
notes, the Crown Lands were ariginally the prvine property of the King. D, Rpt.ar 24
In 1864, a5 a result of a deat between Eamebameha ¥ and the Kingdoro's |egislature. the
Crown Lands wene traostormed into a kind of gavernmenc land, controlled by
goveriment officials (the Crawn Band Commissieners) and dedicated to the special
governmental purpese of paying the salary of Kingdom's chiel executive. Dr. Rptat 23
Actof Jan. 3, 1865, L, 1564, p. 69, reprinted in 2 RAEL (1925 at 217T); Liljugkalani v
United States, 45 C Claims 418, 427-28 (19103, Estae of Kamehameha 1V, 2 Haw, 715
(1864 As both the Supreme Court of the Kingdom and the T8, Court of Claims held,
the Crpwn lands did not belong w the King or Queen in their personal capacitics bul to
the pevernment of the menarch. The Crown, Iby Government, and the Crown i .and
Commissioners were each distinet from the cthoic class of Native Hawalians,

Similarly, the Guvernment Lands belonged to the Government, oal g the class of
WNarive Hawalians, An indevidual Matrve Hawaiian could noc have sold or wialled &
persanal share of the Government Lands o ancther person. Nor could be have excluded
anyone from any pact of e Government Lands. See Collepe Savings Bank v. Flonda
Prepaid Post Sccondary Fducation Expense Board, {115, 5.0t 1999) iright w exclude
clhers is the hallmark of & properly intetest). Nor did ethnic | lawadians, imdividually o
ac a proup. bave any speoial legal privileges fv use those lands. The Government Lands
and Crown Lands belenged o the Government both hedure and after the Revolubion. Nat
anly were the lunds oat stolen, they dil aot even change hands.

What changed in 1893 was political coniro] of the (oevernment. The laim for
stolen lunds thus collapses into the claim for stolen sovereignty. 1 wili not speil the
thetorical value uf “sovereignty” by trving W define it. Its value i is vagueness. What
is sipnificant in this comext is political power, The decisive queation is whe contralled
the government of Hawai'i immetliately hefore and after 1he 18593 Revolution? Whoever
controlled the “sovereign™ povernment of Hawai | also controlled the Governenent 1.ands
and ¢Crovwn Lands. The Draft Repor shows that the class of MNative Hawalians did not
control the yovernenent of the Kingdom. [Ir. Rpt. at 26, Moest Native Hawaiians could
not even vote. As the Dralt Report netes most of the peaple holding impenant public
affice were nat Native Hawailan. e 1393 Revolution merely replaced one small
sliparchic ¢ligue with another small pligarchic cligue.

The Kingdars af Hawai'i fidlowed the same rube ol ¢itizenship that the Unated
“tates follows: anyone e in the country wus a citzen by birth, and anyooe who
moved o Hawai i could qualily for paturakization  The Kingdom also offcred a status
called “denizenship” which pave foreigners all of the privileges and status of citizens
wathout asking them Lo pive up their original vitizenship. Citizenship and polilical aphis
in the Kingdom never depended an ancestry. Attached is a braef history of citizenship
and voting fghts io | lawai' | that il in sone of the details the Dft Repon leave out.
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When vou've pot nothing v’ ve pot nothing o lose. The Drafl Repoet
demonstratey that the cless of Mative Hawalians did not loge #ilher Tand vr palitical power
un 1895 Do Rpt. ar 23-26. Afler the Uniled Sates annexed Hawal'L, all citizens of
Hawai' | became Amenean citizens. The franchise was widened to imchude al] adull
citizets, tar bevond the narrow franchise pemutied by the Kinedom. Thas, political
rights for Mative Huwaljang expande:] when they became Americans.

Furlberroome, all the albeped vicnims of the events in the 18205 are dead. The
claim for special povileges for elhnic Hawaitans now ameonts to a claim for hereditacy
political power. Hven if the ancestors of some Mative Hawailans Jost pelivical power o
593, their descendams wday have no cluim w inherdt prrivileped status. That is as
uhdemacratic as saying that white American cillzens whoe can irace helr ancesioy 1n
America back to 1776 arc entitled to special polivcal privilepes. Flereditary political
perwer i unfair, undemocratic and oh-American.

The Draft Report's summary of the history of the Ceded Lands Trust contirms
that there 15 ner claim acisicy tram alleged hreaches of trust, 1o the first place. the United
Stales acvepled the cetel fanibs with the promise that the land would be held i trust for
all of the inhabitants of Hawai'i. Dr. Ept, a1 30; Newlands Resalotien. In Ahuns v
[enl af Hawanan Fleme |aonds, 64 1aw. 327, 640 P24 116] (1982), 1the Supreme Court
o Hawai'1 held that trans{erring ust assels Trom Flawaian Home Lands qust for ose of
peneral public was a breach of the FHome Lands trost. By the same logic, Congress
breached the original cedel Tands trust when it transferred parl of the trust corpus e the
Hawaiians Home Commission in trust for the exchusive use of a minority {persons having
ar least 30%% etheic Hawaiian anecstry ). Hawaitan Homes Comemission &t o 1920,

Soare impertaotly, he defindtion ot oative Hawatian” tn the Hawaian Home
Lands Act is a racial classilicmion, The AcUs lepislative hostory shows that the racial
classiticarion was intenrional and combined patremzing attiludes twwards Hawallans with
Hlulunt racism directed to Japanese (wha qoalified for homesteads under the prior
homestead act). 1n 1920, Congress believed that it coull indulge in racial discrimination
a5 1 pleased but we nosw koo 1hat inretnional racial discrimination is uncenstitutional,
even when comemitted by Congress, See Adurand Constrocrars. Ine. v, Pena 515124
2 {1995). Since the tlawaiian Fleme Lands trast 15 se]f an uneonstimtional breach of
1rast. oo e bas just ciuase iy complain aboul oat gerting as much from it as they would
like. Fven if the Hawaiian Homes Commission Acl were constitutional, no ane hax just
cawse 1y complain that Congress was not more generous: 1f [ creale 4 must for you. | do
net breach the trust by funding i at sav, F10000 ratber than at 51 mellion.

The Admissions Act, § 500 provides oo basis for 2 claim of racial povilege. That
provision leaves it to the discretion of the state how w address the five listed purposes.
The: Seate was peclectly withio its legal rights to spend all of the ceded Tand revenues on
public cducation for the benefit of children without eepard o race. Moreover. insofar as
% A1) ineomporares the racial defimtion of “native Hawaiian®™ under the | lawanan Homes
Commission Act, it s equally vulnerable wr constitational challengee,
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Chving e tacial wroop exclusive hereditary privileges and polilical pewer is
unconstitutignal. “Mative Hawaitan™ 1s defined o terms of descent from the people whio
Lved tn Hawai'oin 1778 when Captain Cook made ficst comiact with Hawl,  This is
essentially the same delimtion as the defmilion of "Hawailan™ in Hawe. Rey. Stat. §§ 10-2
and 11-1, regolating who could vote for and run for trustee of the Otfice of Hawaiian
Aflairs (™OHA™. In Bice v, Covetane, 120 5.0, 1044 {2000}, the United States
Supreme Cowrt beld that this 15 a racial classification for constitutional purposes. The
Court held thotl applyiog thal cacial elassitication 1o lunid who can vote in an election
violates the Fifteenth Amendment

[n Bice, the Sepreme Courl considered and rejected the argurment, hased on a
misreading of Morton v. Mancan. 417 U5 535 ¢ 1974, that the racial discoimination was
constitutinnal because Hawaiizns are like American [hdians, The Supeetne Courl
expluinel what 1= different abow Indian tmbes; they are not federal or state Agencics.
Bicg, 120 3.Ct ar [D57. The Court has held that tribes pre-cxisted the United States and
“retaited some elements of guasi sovereign autharity even afier eessian of their lands 1o
the United States.” [d. Their lingering rempants of eoginal sovercignty — “quasi-
soverelgity™ as the Sopreme Court described st are not created by or derived from the
Loited Bates or any State. [d Undied States v, Wheeler, 435 L5 313, 522-513 (1978
This has twe constitotional consequences.

First, beeause Indian tribes are not agencics of the United States or any state,
tribal eleciians are nol subject e the Fourteenth or Fifieenth Amendoments. See, Talton v,
hdaves, L3 105, 376 (L8R (irthe not Timied by Filth Amenidment to LIS Constitution
when iealing with its members)  Rather, tribal elections “are 1he internal affair of &
guasi-sovercign.” Rice 120 5,01 a1 1052 Second, because Indian tribes have lingering
rembants af sovereignly nal derived trern the United Sares or any State, the [nited
Slules emers 0o politica] celaiions with them, govemment 10 govemment, As part of
that political relationship, the tederal BIA exercises a guardian's power over Indian
riles. Nee Mancarg, 417 1LS at 54142, 351 (plenary poswer of Congress exercised
throupeh Buresu of Indian Affaies (C"B1A™Y as guandian of inbal wards), Exercising that
porwer, the BEA pramulgated the reguiation at 1ssuc 1o Mancan concerning enenlled
terahers af felerally recognized Indiae tribes, The Supreme Court comelwled that (he
repulation wis based on the unique political relationship between the BLA and Indian
tribes and so was a political classification, not a racial classification. 1d 417 ULS. ar 354,
t.2d.

Cro Avgrust 19, 2000, the federal Istrict Couet for the District ot Elawai™
Tallowed the reasoning of Rice to hold thal denying candidates ihe night to nun bascd on
their not being *Hawaiian ™ undes tbas racial identificailion is also aneonstitutional.
Arakaki v, Siate of Hawai'i, The Cowrd beld ihat that racial discrimomation viclates the
Fourteenth Amendrent Bgual Protection Clawse as well as the Fifteeoth Amendenent.
Like the Supreme Court, the Destrict Caonrd rejected the argument 1hat 1he racial
discrimination was saved v an analogy between Hawallans and Indians. 8lip ep. ac 25-
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35, “The requuement that only Hawalians serve as trustees of OHA is, however, a racial
classiHeaticon, .. Mancari cannot be read d6 pormit Congress fo diseririoate on aecail
of race. Such discrimingtion runs counter to the priociples of our Consinution,™ Id. at
I-33

The Filteenth Amendroen appilies w the United States as well as ta the Siates.
The United States Supreme Court has held thart the Due Process Clause of the Faflk
Amerdment includes an equal proection principle that lunts the power of Congress to
lhe: same extent that the Tgual Protection Clause of the Fourleenth Amendment limits the
power of die stakcs, Adarand Constmchecs, Ine. v, Fena,

Ag the historical sumemary in the Lrraft Repont mukes clear, Mative Hawaiians are
not now and mever have been an Indian mbe. The Kingdom of Hawai'i was, from the
rerspective af American law, a forcign nation, Just as an Indian trbe is not & foreign
nation. a forcign nalion is aot an Indian ke, Sce Cherakes Nation v. Georgia, 3015, ]
{18311} (Jodiun tribe dees not have standing Lo bring swil against under oniginal
jurisdiction of Supreme Court becanse 1t js neither @ State nor a foreign nation bul merely
a domestic dependent nation). Unlike membership in a tribe, citizenship in the Kingdoem
of Hawai'i was never limited by ancestrv. From the time that King Kamchameha se out
om his conquest of Hawai'i, his subjects included people who were notethnic Hawalians.
The soly hiswrical precedent for a povernmental unic lunited to ethnic Hawaiians i the
unconstitutional racial discrimination perpetrated by OHA.

Comyeress has na poveer to create an Indian trike. Any creature of Congress is
created by an cxereise of Cungress” debepated power under the {onstituedion. Congress’
povwer wnder the Indian Commerce Clause, like all of its powers, is limited by the Fifth
and Fiteenth Amendments. All entidics crested by Congress arc similarly hmited by the
Constitution. Congress his oo power to define a racial group as an Indian mbe. United
seates v, Sandoval, 231 TLS 28 46 (193]

Congress dlse does oot have any plenary power over “MNalive Americans™ or
“aboripinal peoples™ or “mative peoples™ or Uindigenous peoples.” Thase wenns cannot be
{iwmd in the Constitution. The Commeree Clause delegates Congress g power only to
“repalale commerve” with “Indian tribes.” 1n Rivg, the Supreme Court laid fo rest the
theory that Mancan recognized a "Native American” exception to the Constitution. Kice

which applied the sume sirct scrutury (st to racial discrimination in favoer of Amencan
Indians, Eskimos and Aleuts that they applied to discrimination in levor of other racial
oroups. Mot can ungunstitutiooal racial discomination cancerning political nghts be
saved by invoking an alleged drust relationship. Bice: Arukaki. See Hice at 1(H0=f]
{ Brever angd Souter, 1 cancwrring (oo trust relationshap between Hawalians and LLS.).

101 short, the Drafi Repon). combined with Rice and Arukaki, establishes:
i 1) There is not new » Flawaian teibe, 50 no such entity can be “recognized™ by
{longress. (27 Uhere nover was s Hawaiian tribe, so no Hawanan teike can be “restored”
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or Urevived.” (3 Conpress connot £reale a | lawaiian ke or tabal govermment because it
would be creating a leleral apeacy practicing racial discomination in voting and office
bolding. Conpeess lacks the power W autherize raceal discrinination. Because there 15
no Hawaiian wnbe, Congress his oo more power aver Amercun citizens of | [awaiian
ancestey than it has aver other Anerican citizens. Conpress can neither favor ner
dislavar the racial zroup definsl by deseent fram the inhabitants of Hawai ' m 1778,

This conclusion cannist ke evaded by saving that the "Native 1lawaians”™ will be
cpowered by Congress to “develop a community membership rule congistent with
Federal law.™ dr. Rpt.at n.]. That nolien creates a vicious cirele: you cannot know whu
are the “Mative Hawaiiany™ wia pet to define the memhership rale until vou know the
menbership rale that defincs whe are “Mative Hawaiians,” The Draft Report would
break the vicious circle by asswiing thal “Mative Elawabans™ are descendants of Lhe
inhabitants of Hawai'i tn 1777, The Beport proposes that Coogress should authonze that
aroup t vole on a decision about membersdip. 1d. But that definition ol *Native
Nuwaiian™ uses Lhe racial classification that the Supreme Court beld n Bice cennot be
used to limit voting rights. The entite process woulil be w1 in motion by a congressional
acr. 1Tar act would violate the Filleenth Amendioent, just as Hawal' s atlempt 1o create
a tacially limited goverument for native Hawaiians violated the Fifteenth Amendment.

CGovenunent of the race, by the mee and for the race is ansthema o American
demeweracy. “Race cunmt gualify some and disqualify others from full participation in
our democracy.” Rice, at LG60. The Depariments of Ioterioe and Justiee fail in their duey
o Compeess and to the Ametican people when they advise Congress to deny (he equal
vanstitutienal riphts of Amencan citizens.

The Diraft Report is careect about one thing: it is time for a true reconciliaton, 1
is time for Mative Hawaiian sctivists and fzderal officials to reconcile themsalves to the
bistarical facts: oo land was stolen and ne political power was stolen from any hving
person. dtis time 1o reconeile themselves w the fact that *[t[he Coostitwtion of the United
Seates . . . has become the heritage vl all the citizens of Hawail,” Bjce at 1060 1tis thne
o abandon sebforiphrecus claims of rcial prvilege. [1is ime that everyone recoqeiled
himsell to being an equal eitizen of a democracy, As free and equal cilizens of the
LUnited States of America, we are all soversign now. Ne one can larly elom mare.

Very inaly vours,

Patrick W. Hanifin

Enclosure



A BRIFEF HISTORY OF CITIZENSIIP AND ¥OTING RIGHTS IN
HAWAL'T

Patrick W. Hanihn

When 1lawai’ t was an independent souniry, evervone bom here (gxeept children of
foreipn diplomats) was o citieen, The peverumens actively encauraped immigration and offered
nncnigrants easy naturalization, lmmigramis o the Kinpdom of Hawai | who did not want @ give
up the pitizenship ol the counoy they came from gould become “denizens™ cotitled to full begs]
rights of Hawaiian subjects. FBasically. the Kinpdom extynded citizenship v cveryonc bom here:
and everyone who came here and wanted ue jain. Bace and ethnicity did net maner. “There is no
historicil basis [or » "nation within a natien” with membership restneted to ¢1hoe Hawalians.

[ THFE COMMON LAW RULE: CITIZENSHIP BY FLACE OF BIRTH

Tlaswai L, when il was independen. loltowed the Anplo-American comman kaw rale of
“jus s0li™ evervone barnin e country and subject v it uesdiction 15 & cilicen. GORDON,
Al At & YALE-LOGHR, IMMia1 166 Law akD PROCLEUCRE, § 92.04[3] (1939}

The caromen Law fale has been raced back wr e Mormian Conguest of Tinpgland in 1066,
When William the Tastard of Nottmandy made bimse 5 William the Conquerer of Englaml he
insisted that evervene in Enplaml was lus subject and owed lovaity directly to him ez the King.
Tar e the King s Joval subject o person necessarily had to be the King's legal subject. Hence the
rele developed a1 common law thar everyone borm in England was a subaeet of the Kine,
L ACKSTORE, COMMENTARILS 0% rHE Laws OF ENoiaxD, Bk [ Chapter 10 *366-2 372 (1702
[t States v Wonp Kam Atk 169 U5, 549, 655 (1RREL IMMIGRATION T.aw Akl PROCEDURE,
542 042, Under the commeen law, a chiid born outsile Eorland was not an English subject,
even if his parcnts were English subnects. ]lowever, Parliament passed statutes that made most
sich childeen subjects.

‘The English commun law rule lasted throuph the 19h ventury as Britain built an empire
that circled the glube and that way largely popolated by non-whites  Under Tiritish law, anyone
borm in the Empire was o Britsh subject and any British subject living in 2 parhamentary
canstituency {i.c. in the British Tsles) could vote if be met the voler requireinents (being male,
s rslving property qualifications. if any, ¢icy. Thos an Jadian who moved o London had the
sumic riphts &5 0 Dritish suhject boro in Lendon, TNCEy. Thk Law OF THE CONSTITUTION, p. Jiv
n. A3 (YORZ reprint of 1914 ediion).

The English comman law rule was adopted in the Lioited Swaees as part of the Amencan
cesrnromant lavw, with roval Fsubjeuts™ hecoming republican “citizens.” Lnited States v Wong Kim
Atk 166 U8 at A58 TanionaTiox Law saup PRoCEDRE, § 92.03[b]. The Constitulien gives
¢ ongress the power to enacl unifirm rudes for naturalization. 125 Constitation Art. [ =ec & In
| 856, the Suprerne Caurt invented an exceplion o the common law: the Coort bamed blacks
fren citizenship, even iTthey were born free io the Unieed States. Bred Seon v, Sandord, 60 115
393 (1856). That decision was wedels condemmned in the Narth abd helped precipitate the Civl
Wur. After the Morth won the Civil War, the 147 Amendment overruled Dieed Scott by
comstititionalfeing the common law nude th, a|li persons bem or paturalized io the (nited
Ytates and subjeat to the jurisdictian thereed, are eitizens wi'the [nited States and of the State
wherein they reside.” Uhildeen bom in the United States of alien parents who are not eligible for

Lpukhiz-Uileens hipd ke



citizenship arc nonetheless pative-nom citizens. United States v, Wong Boirn Ark.
il. THE KINCGDOM OF 1TAYAL']

A Hawaiian Cusinm

Belore contact with the auiside world, | lawadian custom was o seeord with the rule that
all penple living in a kingdom were subjects of the king, na rmacter where they had come from.

When Coptain James Cook arrived m 1778, Fawai’1 was divided into tour Kingidomas,
Eoiversipalt., 1 Toe Hawanax KisGoond 30 ¢ LP38). The uristcrane ali’i and their retainers
moved frecly among these kinedoms, taking the best [obs they could find Trom whichever king
ar hugh ali’i would hire them. Maro, Hawalta™ AwTigilTIES 58-59. 61, 65 (195 repnint of
180% ed.). The makaainana the peasants) generally remained onthe lund where they were harn
bl they, oo, basl the right W move about in seureh of better econoniic conditions. HavDy &
HaNoy, NaTIVE FLAaRTERS (v LD Haowall 288 (E9720 CHINEN, THE CGiREAT MAHFLE 3-6 {1958}
MACKLRAE NATIvE Elawallay BIGHTS Harnmrik 4 (1991}, The king expeoted newgomers to
be bis loyal subjeets and o fullow the rules that be Jaid down, When a king extended his
kingdom bv conguering an area from anather king, the makaainana on the conguered land
becare subjects of the conquering king  arnebameha I, like William the Congueror, was a
{ewla]l pverlord whis demanded loval obedience from all the subjects that he had conguered in s
rise w unchallenged power vver Hawal i, wherever they had been hato. e rewarded bis loyal
followers with grants of land populated by peasans whe paid tents aml taxes. Tn retum, his ati'i
fullowers were abliged e suppart him in his wars anik pass on to him as much as be demanded of
the profits of peasant labar, Crames, Tiak GREAT MAHELE 56, See penerally Malo, Hawallan
ARTIOUITIES 52-64, 187-204 (discussing the pre-contact system of government).

Kamehameha also hiced imomigrant Evropean and American advisors, such as John
Younge and saac Davis, 1o help him conyuer and govern the islands, He rewarded ther with ali’
status und prominent govenument positions. KiivkesoaLt, | THE Hawanar KINGDOM 25, Fur
instance, Kamehamehy made ¥ oung the govemnor of the isfand «f Hawaii and made Ohiver

Holmes governor of Oahu, 1d., 54
B. The Commuonn Law Rule Adopied in Hawat'i

" 1he mid-nineteenth century Uic Hawaiians transformed the feudal monarchy of
Kamchamcha I into a constinutionsl meoarchy based on ideas of law and demuocracy hotrowed
frsm Lnpland and America. [ he new court system wax desipned and managed by American
lawvers such a5 Juhn Ricerd and William Lee. who had been irained im the commeon law.

Bol vEEMDALL, 1 THE HaWalia Koo, 236-17, 241-45; Slverman, Impoesilion ol o Wesiats
huligial Svstern in the Elawaian Monarchy, 16 THE Hawanax 1 oF HISTORY, 48, 56-01 (1982),
A carly statute expressly aulhorized the eowts w apply commen law rules. Third Act of
Eamehameha [, An Act to Oreanize the Tudiciary Deparunent of the Hawanan Islands, <b, 1.
sec. |Vt September 7. 1R47); see Hawaid v, Manbkichi, 190 (L5197, 23] (1903} (noting that
1%47 marked the beginning of the comman Jaw system io Hawsai®i) The judges, owost of them
trained in Armetica and England, vpically applied conumon law rukes. Like the courts of every
common law jurisdiction, e courts of Hawai'i were free to adapt the common law to local
conditions. Sec penerally. Damien P. Flarigan, On the Reception ol 1he Caromon aw m the
Hawniian Dslands, 3 Tlaw. Bar 1 Mo 13, 87 §8509).




The common L rde that svervone bom in the counon and subjeet to its junsdiction 15 a
sbject fit well with the Hawalian traditien and was readily adepled as part of the cteation of a
svstetn of wiitten law in Elavwai s, An carly statuee expressly enagted the comenon Taw rule:

All persens borm within the jurisdiciion af this kinpdog, whether
ot alien foceigners, of naruralized or of native parents. anil all
persens born abroad of 8 parent natjve o his kingdom, and
aflerwards coming to reside an this. shall be deemesl o owe native
alleglance we 1is Majesty. All such persons shall be amensble 1o
the laws of 1his kingdom as native subjects.

| Statute Laws of Kamehameha 111, g, 7o, see. IT1 (18440

In 1850, H.W, Whitney, bum in Hawadi of foreign parents, asked the Mirster of the
Interiar, John ¥oung 11, about nis status. The guestion wias referred to Asher B Hates, legal
adviser 10 the Sovemmenl. wha replied that "nat only the Hawaban Statuies bul the Law of
Matiens, prant 10 an individual borm under the Seversigney of this Kingdom, an inalienable right,
ter all of The Aghts and privilepes of a subject.” JONES. MATURALIZATION IK Hawair L8 (1 934)

' 1836, the Supreme Court decidesl Naone v, Thorston, 1 Haw. 220 (1856), recognizing
thin persons bom in Elawai’i of foreign parents were Hawaiian sublects. The defendant Thuestan
was /sa Thurston. father of Lomrin Thueston, who challenped a law that required forcigners to
par $5 extra a vear to educate their children in English language schoals. The court's statement
vl he facrs shows that the junioe Theestons, bor in Hawal 1. were subjects of the Kingdom by
berth. 1 Elaw. at 220-21 (referting to “subjects of foreien hinh or parentage™ and citing 1 Statute
Laws, p, 781 Fhis may have been the fiest equal protection case in Hawan ' U's history. Thurslon
los: because (1] there was na sgqual protection clowse e 1852 Censtitution; 1d. 4t 221, and {2)
the Suprene Court belicved that he was geiting @ good deal because, “a better stylc of education
mousl. .. coest a berter price.” id. at 222, The coun quotes] the lepislative preamble ta the
challenyed staeute which explained thac the reason for the special elucation was that children
borm in the Kingdom ol lareign parents, were "destined to bave a great influence, tor good or evil,
an the commuuty.” Id. {(Asa’s sen Lomn certainly did.)

In 1859, 1he Kinpdom s staltes were codified and the provision of T Statute Laws of
Eamehameha 111, sec. 1T was dropped. Hewever, 1he repeal of the 1846 statute did not affect
the bagkpround comm m law rule of citizenship by place of bink. Wong Foong v. 1,5 69 F .24
G81. 682682 (95 Cir [934), The |85% Civil Code continued to provide that every naturalized
subject waould “be deemncd to all intents and purposes o native of the Flawaban 1slands and
entitled 1o all the rights privilewes and imimunicies of an Hewatan subiect.” 1859 Civil Code ses.
432, "Fhos Hawaiian subjects were cither native-hom ac natuealized.

In 15868, the Minister of the Interior rendeted an opimen that:

In the judproeot of 1l Majesty's govemment oo one acquires
citizenskip in this Kinpdom uoless he s Boen here, or bom abroad
of | lawaiian parents (cither native or naturalized) during, their
tempurary absence from the Kingdom, or unless having een the
subject of another power, he becames the subject of this Kingdom
by aking the oath af alleplance.

()



Ouaeted in Wong Foohe v LLS. 69 F2d ol 082,

In | RB2, shartly hefiore the end o the Kinpdom, “the commoen law of England as
ascertained by English and Amercan decisions™ was declaced to be the camrman law ol Hawai’t
excopl where a different rule had keen “fixed by Hawalian judicial precedent, or cstablished by
Hewsitan usaee,” L 1892, ¢ 57, see. 5 (mow codified at HRS sec. 1-1)3. The Enplish, American
and Elawatian precedents, as well as Hawaiian usape, all cowncided on a rule of cibizenship by
place of binh, Thus. the rude ol jus soli was the law of Hawal'1 at the end of the Hawaiian
Kingdom.

C. Citizenship Rights for Immiprants to the Kingdom

I its last hall century the povernment of the Kinpdom actively sought tmmigrants from
around the world, to replenish a population sadly depleted by disease, 1o recruit persons with
mnudermn skills, and e provide taboe tor the growing sugar industny, See KUYEINDALL, 2 THE
Hawaiias Krcoor 177-195; 3 TAE Hawanan Kircitosd 116-83. As pan of 1his effory, the
Kmpdam s statures provided for easy naturalization of immigrants and ofiered political nghts
cven 1o immigrants wha did not wish W give up theic cilizenship in the countries from which
they had come. See JONES. WaTURALIZATION (N Hawa | (summarizing the naturalization
statuies of the Kingdom)

[n 1846 the Eingdom's law code provided for nuturabization of any alien immigrant who
applied afer living in Hawai® foe an least one pear. 1 Statute Laws of Kamehameha I, p. 78,
Sec. X

Furthermoere, the stabule wenl oo 4o provide that aliens who did nod want 1o give up their
citizenship in the conntey they came from coull becaroe "denizens,” entitled 1o full lepal nghts
ol | lawaiian subjects. 1d. Sec. X1V {*lerters patent af deniation canlerring upan soch alien,
withuul abjuration ol native allepiance, all of the nghts, privileges, and immunities of & nalive™).
Erenizens had the deht o wete and hold public affice. Alens and Denizens. 5 Haw, 167 (1884),
Simalar provisens for naturalization and denizenship cun be foond i the 1859 Civil Code, sees.
AZB-434, and the [ RED Cevil Coude, secs. 428434,

L.sing these provisions, many Amenicans, Europeans and Asians became naturalized
cilizens or denizens of the Fingdorn ot Elawai’l. For instance, “between 1842 and 1892, 731
Chinese persons and three Jepanese persons were natwraized 1o Hawaie” Histoncal note
apended to Cheganic Act cee. 4 in Michic's annotated edition of EFlawai’i Revised Statutes.
Maturaljzet citirens and denizens held high public office, including cabinegt posts, logislative
seats, and judgeships, See 151 ol cahinel members in 13917 THRUM'S HaAW alla™ ANNUAL 52-95;
LiaviN 124 WS, SHOAL OF TIME, 254 (19485 (26 ol 37 cabinet appointees benween 1874 and 1887
waere ool ethnie Flawaiiang); see the bist of judees 1o the opening pages o each of the fiest 10
volumes of the Hawail Reports: see penerally, KitykERDALL, THE HaWwalak KINGDOM.

D, Y oting Rights in Kinpdom Fleclinns

Llnder the constindions ¢f the Hawaian Kingdom, being a subjec! was neither necessary
tor sufficient 1o be a voter. Drenizens could vole if they mer the other qualifications of pender
aml wealth, Aliens & Denirens, 5 Haw. 107 (18341 1852 Const. Arc. TH. [nder the Kingdom™s
1887 Constifution any cesident wha met ke voltng gualifications could vote. 1887 Const, Aris,
20,42, However, wormnen could net vote, cven if they were Flawaban subjects. ld.; 1852 Caonst.




At TH; 1844 Const. Art, B2 Property gqualificatwons tor voting were imposed by the 1364
Comstitation v the Kingdom. [4, 1n 1874 thal prapensy qualification was removed by
constitutianal amendment. KUYKENDALL, 3 THE Hawanay Kincoon 192 Alwue three aut of
Tuur vlhnic Hawaliams {pe persons descended foom the inhabitants of Hawal'1 i 1778) could naot
vote ae all. Nee TRP0 census statisties reporied i THREUR'S Hawaiian ANSUal FOR TRYL 1 16,
showdng that 23.5% of all cibnic Hawuailans were repisered voters o [83%0; see gencrally,
Hamnifin, Flawaijyn Keparations: Nothing Lost, Mothinp Cresed, XVIT Elawall Bak JonRNAL Na.
2.p 107, 118-2101982 (dissmssimy Iimitations an voriog tights under 1837 Constilution). There
were also lieracy requirements. 1887 Const. Arts 5%, 62; 1864 Uonst. At 62,

Unti] 1887, the King appuinted the upper half of the Legislafece, the "Nebles™ 1852
Const. Al 72 1564 Const. A, 57 The 1587 Constitution breadencd voting nghts by making
the Mohles etected officals, but thers was a stiff property yualificacion for voting for Nobles,
|27 Const, An, 59, There was o property quabification for voting for representarives under the
1887 Constitucion. 1d. Ar. 62,

But for the first time in 1887, a racial qualification was impaosed, disenfranchising
persons of Asian ancesoy. o Ahlo v, Smith, § Haw 420 {189, naturalized ciizens of Chinese
anuestry who had voged hefare 1E87 chaltenged this provision an equal protection grounda.
They lest because the Supreme Court said that it eould not do anything abaut a qualification
wrillen inlo the Constitolion irself.

The nurnber of Hawalian subjects who coold claim descent from pre<contuct imhabriants,
ol Flawad | comimed 1o decline dwoughout the history o) the Kingdom and by 18%3 were a
minority of about 40% of the population. See Joas0rT. HIETORICAL STATISTICS OF Hawar't 74
(1977) {reporting statistics from 190 census showing ethnic Hawalians #nd par-Hawalians
were 43% of the pepulstion and statistics from 1896 cepsus shawiog ethme Hawaiians and pant-
Hawailans were 3% of the population). Since almoss all of the mamigrants were adults, the
ethoic Hawaiian partion of the vouing age population was even lower. Ethmic Hawatians were a
majority of the electorate bevaase of the discriminatory rule preventiog Asians from voting even
i they hecame naturalized.

Howcver. had the Kingdom endured another peneration, maost of its adult citizens would
have beets the native-bomn children of Asian immigrants. 1113 hard 10 1magine 1hal they would
have put up with beinp disenfranchised on racial grounds. They would have become voters or
reveutipnacies. 1 an independent Kangdo o bad Jasted inte the mid-twentieth century, most of
its volers would not have been ethoie | lawailans,

N, CITIZENSHIP AND VOTING RIGHTS UNDER THE REPUBLIC OF HAWAT']

The 1894 Canstitotion of the Republic, Art. 17, mcluded a provision copied Irom the
Ldth Amendment of 1he United States Constitution that everyveoe bom in Hawal'1 was a citizen
of the Republic: ~All persons born or nuluralized in the Hawalian lslands, and subject 1o the
jurisdiction vl 1he Republic are aitizens thereof,” [0 MeFarlane v Collector, 11 Haw 166
{18977, the Supreme Court held that a person of Beitish parentage ham in Hawad Ui 1847 was a
cilizen by birth. The Supreme Court not only relied on the Hepublic's Constitution, citing
Amernican 1Hb Amendment cases w interpret it, but also quoted an American case that said that
ibe rule of citizenship by binh went back ta the common faw,

The 1894 Constitution af the 1epullic dropped the raciul qualificatien for voting. There



weere Tk sithsesuent racial qualificotions on voting io Hawai'i until the Office of Hawailan
Affairs {OHA") was created in 1978 with a racially diseriminatory franchise. Race v, Cayetano.
SAK L5, oo, 148 L2 1007 (20003 (limiting voling rights 0 persens descended from
inhahitants of Hawai'i in 1778 15 raciab ¢lassification].

Like the Kinpdony, the Republic was not @ demosragy. Vating was restricted to those the
gaveming group considered sufficiently Toval wr be trusted to vote. The Constitution af the
Republic provided for a voter registration board with bread sliscretian to determine whe should
he repistered. 1894 Const. Arts. 77-78, In effect, mstead of the voters cheosing the government,
the government chose the vewers. [1Ts is an idea thal is being revived by some of the
sovereipnry activists who would extend the franchise only o ethme Hawaiians and to others wha
they decide are "politically correcs.”)

1V, AMERICAN CITIZENSHIPF FOR HAWALAN CITIZIENS

After Flawal' i was annexed o the eited States in 1H9%, Congress cnacted the Organic
Act making Flawai'i a territary in 1900 Sec. 4 of the Orpanic Act granted Amencan cilizenshp
to cveryone whe had been a citizen of the Republic of Dawaii. i.e. cveryone whoe was borm er
maturalized in Hawai' | during the Munareby or the Republic penods.

For instance. in 1901, Ching Tai Sai arrived in Honolulu from China, ¢laiming to be an
American citizen even though he had never sct foot in America and his parents had bean Chinesc
subjects. bn Upited States v Ching Tai Sad, 1 15 Dist. CL Haw 118 {1201}, the court held he
waE a0 AMencan because (13 be had been born in 11awal' i during the days of the Kingdom; (2%
therafore, he had been a Hawsiian citizen under Hawaiian law: {3} therefore he became an
American cilizen under the Clrpanic A1, See Lnited States v Damr Mew Wan, 38 F.2d. 38, 89
™ Cir. 1937} (woman bom of Chiness parents in 11awasi during peried of Provisional
{wrvernment became American citlizen under Crrganic Aut).

Furthermore, by virtue of the 14" Amendment, everyons bom in Huwai'i after the
adaption af the {1panic Act was @ nalive AMCTican cilizen, regardless of their ancestry or the
citizenship of their parents. United States +. Wong Kim Atk The Organic Act removed the
property qualifications for voting that had applied in the Kinpdom and the Republic s well as
the palitical disgualifications imposcd by the Republic, Organic Act secs. o, 62, In 19240, the
Mineteenth Amendment pave wonien the dgh te vote for the first time in the history of Hawai'i.

[t is notewatthy that while elhnic Hawalians whe were bom in Hawai' L became Amencan
cilizens as a result of the (hpanic Act and the 14" Amendment, tribal American [ndians were not
American citizens begause hey were not dircctly “subject w the jurisdiction™ o the United
Stales. Bk v, Wilking, 11218, 94 (1834, [t was not until 1924 that an act of Congress made
all American Trubians American eitizens, 43 %tat. 253, Hawaiians, being neither Indians nor
trikal, were not affected by this discriminatory rule regarding tnbal Indians.

Although persons of Asian descen who had been Hawaiian citizens before Annexation
became Anterican citizens under the Orpanic Act, sec. 4, Lnited Staves v, Thing Tai ¥ai, Asian
immigrants weee not eligible 4o begume nataralized American citizens at that ime, The racial
restriclion «n naturabication of Asians preduted Anpexation. Chinese lxclusion Actof May 6
1282, 22 Stat, 58: Tovaly v United Stares, 268 115, 402, 408 {1925) (liscussing history of
tacial restection on naturalizalion)

‘The result of the discriminatory naturalization |aws was that ethnic Hawaiiang, although
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they were a minaerily of the popalation, were o majority of the electorate unti] the 19305, The
Lrpame Act, sees. Hil and 62, made American citizenship a regquirement tar voting i Territarial
elestions. Thus. during moest of The Terrpoial peried, Asian imeoigrants (excep! for thase whe
liad hevome paluralized in |lawai' o before Anmexation) were barred from voting because they
were net ctlizens and could net beeome cilisens.

However, their children were Americun itizens by birth and cligible ta vole when they
camne of upe. [Cnited States v. Wong Kim Ark; Terada v Dulles, 121 F.Supp. 4, 8 (D, Haw,
| 954 (person boem o Hawail of Jupanese parents was by birth a eitizen of both Japan and 1150
Eventuatly (anpeess allowed Astan immigrans to become naturalized citizens. Chincse
immigrants becumne eligible for paturalizacion in 1943, umler Pub L. Na. TE-14%, 57 Seae. 600
iDec. 17, 1943 ) amending Waturalization Act of 1940 § 303, 54 Stat. 1140, Japeanese and other
Asian aliens became etipible for naturalization under the [mmapration and Mationality Act of
1952 Male. L. Mo, B2.314, 66 Siar, 167,

In 195%, when Huwai'| hecame a state, its citizens pained the equal right to elect
cangressional representatives and senators and vote for president, Just as there is only one class
ot Aroerican citizen, there is only one class of American slate. In 1978, a constitubional
amendment created OFLA. Elaw. State Const. Art. XII, sec. 3. The proposcd constitutional
amendnient Jimiting voting cijhis W persoos descended from the inhabitams of Hawai™s in 1778
failed of eatification. Eahalcikai v, Dei, &b Haw, 324 (197%). However, the legislatore added
that [imisation o veting riphts by staiute by defining tbe constitutional termm "Hawallan™ in terms
of ancestry and race HRS sec. 10-20 1n Bice v, Cavelzno, the LImted Hates Supremc Court held
that that restrction was unconstivutional ragial discrirunation.

v, POLICY IMPLICATION: A “1HAWAILAN TRIBE™ WOLULD NOT BE THE
SUCTCESSOE OF THE INDEPFENDENT COUNTRY OF HAWAI'L

Shocked al the prospect of sharing the voting beoth with feflow citizens of other
ancestries, and feartul that their racially-defined special benefits may also be found
unconstitutional. seme adwosares of exclusive rights for ethnic Hawaiians have proposed
wventing a “Hawaiian tibe” modefed on American [ndian tribes. This proposal is sometines
called the “nation within a vation” medel. It is intended @ preserye the racial classification 1ha
the Supreme Court held unconstitational in Bice.

Accuediog 1o the U5 Suprente Coun. the powers of Indaat tribes arc a remnant of their
original sovereign power 1o povern themselves, not detived from the tederal or state povernment.
Linited States v. Whecler, 435 10,5, 313, 322-23 {1978}, The federal Constitution’s Bill of Rights
anud 1he Fourleenth Amendment do not generally apply o Indian wibes. Taney. AMERICA™
lurHas Law, 327-28 ([958, A rribe can use (s Temaining soversign power ta st a rule of
mernhership and voting hased on ancestry, See Rice v, Cavetana, ship op. ut 24 (tribal elections
arc internal alfair of quasi-severeipn). Proponents of the "Elawaiian tribe™ approach also hope
that it would allow government agencies o continue w discriminate on account of race in faveor
of ethnic Hawaiians. See Mooon v, Manean. 417 UL5. 335 {1974} (upholding aflumative actian
program in Bureau of Tndian Aftairs for tribal Indians),

Sen. Blaniel Akaka has introducel o hill tha would try to evade the Supreme Court's
ruling in Rice by huving Corgress create a sort of “Huwalian tribe” with 1ts own government.
Fiilts 52899, | 1R490. The bill ihes v present thas new governmenl as a restoration, in part, of



the suvereivn powers of the Kingdom of Elawal | whick it ayserts was allegally overhrown by
American forces i 1893, The now frikal povernment would have the same rule fur membership
that the Supreroe Court beld in Jice is racially discriminatory. descent from the pre-contact
population of Hawai's,

Such g pelitical entity would be without precedent in Hawaiian histary except for the
tacially disceiminatory (3HA voting rule struck down in Rice. The analogy 1o Tnlian trikes daes
rt J81 the histore ol Elawai’i. Hawabans were never orpanized as a tribe. Jon Yan Dyke, The
Political Staius of the Mativee Howaiian People, 17 Yalk Law & Pociey REvIEW 95 {1998)
{"Mautive Flawaiians have never erganized themsefves into toibal units 7). The Kingdom of
Hawai | was not a tribe.  Tribesemen are teibesnen because their parents were tnbesmen. See
Imterior Dept. repulations defining criteria for rital status, 25 C.F K sec, 830hL (). As
shown abave. ender the laws ol the Kingdom, evervone bom ar naturalized in Hawai'1 was o
citizen of the Kingdom, na matier where his Bamily came from. Membership and political rights
in the Kingdom of Hawai® were never Inruted to persons ¢f Hawaiian ethnicicy.

If the pew government really is to be a partial revival of the pevernment of the sovereign
country of Hawai L, so that, like Indian tribes, 1t could discrimanate apainst nonrnembers, then i
tule far membership should be the Kingdim®s own rule of membership at the time 1t was
averthrisen, Taal i tule created later by Conpress. Applying the Kingdom's rule, everyone barm
in Hawai'i would be a citizen of the new goverument and everyane who comes 1o Hawan'1 could
hecomme a cillzen it they wished.

But that is basically the eule for citizenship in the State of Hawal's. All adult ethmc
Flawaiians now have the sanie right o purticipate equally in the mult-gtbmic state and federal
pvernments thal their wealthy, male ancesters bad participaie o ihe mult-ethome Kingdom of
Hawai'i in L8593, There is mis bislorical basts for a claim that ethnic Hewallans are entitled toa
race-based government that sxcludes their fellow citizens,
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Fesr enore information on this andd reluted wpues, sec the following webaites created by
Ken Conklin, Bill Burgess and Thurston Twipg-Smith, respectively:

Hawaiian Severeignty . Thinking Carefully About 1t .-
woaow gngelfirelcomhidhawabiansovereipnty

Aloha for All -- v alohadall.ore

Howai' | Matiers — woanw haws i iToallers.cont



